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DUBLIN,  NOVEMBER  4,  1848. 

W«  think  ft  Dwemry  to  Uj  before  our  readers  the 
nagoni  and  purposes  for  which  this  jourual  has 
fafcn  established,  and  to  give  an  oatUne  of  the  mat- 
tw  nd  mbje^  khich  it  is  intended  iu  columns 
shall  coDtidn.  It  may  be,  that  we  shall  not  offer  a 
bill  of  fare  which  may  tempt  the  imagination,  or 
stimulate  tbe.ptmons ;  but  we  hope  to  present  one 
that  will  be  salwtantial,  without  being  heavy,  and 
of  solid  usefulness,  not  only  to  the  legal  profession, 
but  also  to  the  coautry  gentleman,  and  every  person 
coDDeeted  with  the  administration  of  justice,  or  in- 
terested in  the  improvement  and  transfer  of  pro- 
perty—subjects which  the  recent  and  contemplated 
changes  in  the  law  render  of  paramount  importance. 

There  is  no  journal  in  Ireland  exclusively  de- 
voted  to  law  reports,  and  law  intelligence,  and  it 
cannot  be  doubted  that  there  ought  to  be  such  a 
journal,  and  that  the  professional  Irish  law  world 
should  not  be  without  a  recognised  organ,  and 
me^am  to  convey  its  sentimenta,  communicate  iu* 
telligenee,  and  diecai  calmly  and  temperately 
diaoges  in  the  law,  whether  acoomplished  or  in- 
tended, and  wludi  aAot  not  only  the  interests  of 
the  profossion,  but  the  whole  fabric  of  society. 

Tbo  necessity  for  such  a  law  newspaper,  which 
has  always  existed,  has  never,  perhaps,  been  greater 
than  at  present ;  for  it  must  be  conceded  that  a 
revolution  in  the  laws  relating  to  real  property  iu 
Ireland  is  rapidly  taking  place.  The  effect  of  this 
on  the  weQ-betng  of  the  country,  cannot  be  esti- 
outed,  but  unquestionably  each  step  should  be  can- 
vassed, weighed,  and  matured,  before  it  be  taken ; 
there  are  wOb  witigia  retroreum.  It  is  not  pre- 
somptkm  to  suppose  that  by  no  class  should  every 
dttDge  connet^  with  the  jurisprudence  of  the 
eomtry  be  discussed  with  more  practical  benefit, 
Ihanl^  Iwal  men — their  trained  habits  of  thought, 
and  fiun^rily  with  the  subject  pre*enunently  fit 
them  file  the  task ;  but  yet  hitherto  there  has  been 


no  estebliahed  medium  for  the  interchange  (tf  le^l 
ideas ! 

If  illustration  were  required  to  prove  the  utility 
of  possessing  such  a  medium,  It  is  presented  In  the 
instance  of  the  Irish  Law  Society.  That  very 
useful  body,  which  has  frequently  interfered  with 
success  to  prevent  or  postpone  the  passing  of  either 
mischievous  or  crude  legislation,  publish  anpually 
a  condensed  snromary  of  the  measores  of  the  pre- 
ceding year  which  they  have  opposed  or  piMuiMd, ' 
disapproved  or  promoted ;  but  though  this  epitome 
be  ably  compiled,  it  labours  under  the  disadvan* 
tage  of  being  loo  compressed,  and  being  a  single 
publication,  it  not  only  wants  the  force  of  frequent 
repetition  to  produce  effect,  but  also  the  power  of 
discussing  each  separate  matter,  as  the  necessity 
arises;  and  dealing  with  the  past  or  the  future  dbes 
not  act  upon  the  present  with  sufficient  force. 

It  is  unjust  to  suppose  that  lawym  are  opposed 
to  amendmente  in  the  law ;  but  their  knowle^;e  of 
the  subject,  and  of  mankind,  render  them  pHnli- 
arly  alive  to  the  difficulty  of  altering  laws  under 
which  rights  and  complicated  relations  have  been 
created,.and  whilst  they  are  willing  and  anxious  that 
well  considered  improvements  should  be  introduced, 
they  wish  to  see  them  the  result  of  that  skill  aud 
caution  their  importence  demands.  Can  it  be  de- 
nied that  the  temperate  discussion  by  lawyers  of 
law  reform,  would  be  oondudve  to  the  public 
good  ?  Every  importent  change,  if  based  onwund 
principles,  can  with  advantage  be  tested,  probed, 
and  examined.  The  interest  the  lawyer  and  tbe 
l^islatmr  are  not  in  antagonisuL 

But  the  utility  of  such  a  pubticatiOD  as  the 
JnnisT,  is  not  confined  to  the  disauskm  merely  of 
contemplated  acta  of  FarUameat ;  U  beoomes  more 
pracUcally  usrful  when  those  measorea  are  bang 
carried  into  actual  operation,  for  then  it  Is  the 
intelligencer  of  the  mode  in  which  they  are  worked, 

I it  conveys  with  speed  and  authentieity  the  dedstons 
made  on  them,  and  can  indicate  tlie  consequences 
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which  they  are  likely  to  produce,  aod  their  prao> 
tical  bearing  and  effect. 

We  may  take — as  examples  of  the  advantages  to 
be  derived,  with  reference  to  past  and  future  le^i- 
lation,  from  our  journal — the  Poor  Law  acts,  und 
the  act  for  the  Sale  of  Incumbered  Estates.  The 
former  will  be  entirely  reconsidered  in  the  next 
session  of  Parliament,  and  it  can  hardly  be  denied 
that  a  preliminary  and  careful  discussion  of  the 
whole  question  connected  with  the  compulsory  re- 
lief of  the  poor,  will  be  of  great  practical  oUIity. 

We  invite  this  discussion. 

Rapid  and  careful  reports  of  the  decisions  pro 
nouQced  on  the  Incumbered  Estates  Act,  and  fre- 
quent atatemeots  of  the  practical  working  of  the 
measure,  must,  we  should  think,  be  important,  not 
only  to  the  practitioner,  bat  to  half  the  landed  pro 
prieton  of  Ireland,  whoae  interests  are  ao  wound 
up  in  the  measure. 

For  these  reasons,  if  there  were  none  other,  the 
advantages  of  a  journal  in  which  present  and  future 
laws  can  be  weighed  and  considered,  are  apparent, 
and  these  advantages  are  not  limited,  but  universal ; 
equally  beneficial  to  the  lawyer,  the  country-gentle- 
man, and  the  senator.  The  latter,  in  the  progress 
of  a  measure  through  either  House  of  Parliament, 
will  have  his  attention  directed  to  defects  or  omis- 
sions, and  those  niceties  of  detail  which  only  strike 
the  legal  mind.  Hence  may  be  avoided  "  Acta  to 
amend  Acts,"  and  laws  rudely  shaped,  which  yet 
deeply  affect  some  of  the  most  important  interests 
in  the  community. 

We  do  not  seek  to  set  an  undue  value  on  the 
ability  with  which  this  journal  may  be  conducted ; 
our  judgment  may  be  vrrong,  but  atill  we  shall  bt* 
useful,  we  are  established,  we  are  ready  to  hear  the 
opinions,  to  receive  the  advice  of  others,  and  we  shall 
form  a  nucleus,  round  which  may  be  collected  th< 
opinions  of  men  of  capacity  and  intelligence. 

We  promise  to  be  influenced  by  neither  personal 
nor  sordid  motives ;  if  we  know  ourselves  and  tht 
Bitirit  with  which  we  have  undertaken  this  journal, 
our  single  aim  is,  to  conduct  it  with  an  nmert  deairc 
fur  truth,  impartiality  and  justice. 

We  do  not,  however,  mean  to  fill  our  columnF 
solely  with  dissertations;  the  greater  portion  of  oui 
space  will  be  occupied  with  concise  Reports  of  case^ 
which  involve  queations  of  law  or  <tf  genml  interest. 
Thua,  without  interfering  with  the  r^lar  reports, 
it  is  our  olyect  to  give  information  equally  nuthen* 
ti(^  and  with  more  rapidity. 

It  ii  both  impolitic  and  dishODeat  to  be  liberal  bi 
promise  and  meagre  in  performance  but  we  may 
state,  that  it  is  our  design  to  insert  not  merely  cases 
which  occur  in  this  country,  but  also  questions  of 
law  or  interest  which  are  taking  place  in  others ; 
variety  of  food,  provided  it  be  wholesome,  is  as 
agreeable  to  the  intellect  as  to  the  body.  We  shall 
give  Reviews  of  law  works,  and  Biographies  of 
eminent  legal  men,  and  Reports  in  full  of  interesting 
public  trials,  enlar^ng  our  apace  according  to  the 
press  of  matter,  and  tiw  tupport  mUt  vAuA  we  tiuet. 

It  ia  our  purpose  to  omit  no  source  of  information, 
consistently  with  our  limits,  which  will  be  useful  to 
the  working  practitioner  of  both  professions,  he  will 
have  the  decisions  of  the  judges  almost  as  soon  as 
pronounced,  and  will  thai  be  at  once  apprized  of 


every  new  priodple  and  every  modification  in  prac- 
tice. 

Every  important  Act  of  Parliament  will  be  ana- 
lyzed, and  a  careful  Annual  Index  compiled,  nut 
merely  of  the  cases  reported  in  this  periodicnl,  but 
of  those  which  have  been  reported  within  that  time 
in  Ireland.  That  portion  devoted  to  Law  Lists  and 
Tables  will  be  compiled  with  the  most  paina-taking 
accuracy. 

The  questions  and  principles  of  law  and  practice 
to  which  this  journal  will  be  devoted,  must  oeces- 
aarily  be  useful  to  everj  landed  proprietor  and 
magistrate — the  lawa  which  affect  the  one,  and  those 
which  are  to  be  administered  by  the  other,  will  be 
frequently  the  subject  of  practical  exposition. 

If  we  fulfil  oar  part,  the  experiment  will  be  tested, 
whedier  the  Irish  public  will  lend  its  support  to  a 
journal  which  professes  to  give  useful  information, 
apart  from  the  strugglea  of  party  and  the  excite- 
ment of  politica. 

Thk  act  for  the  sale  of  Incumbered  Estates  tn 
Ireland  forms  a  very  important  chapter  in  the 
history  of  the  law  of  real  property.  We  shall  en- 
deavour, in  this  article,  to  lay  before  our  readers  a 
general  statement  of  the  changes  which  this  sta- 
tute has  introduced  into  the  law.  We  neither  aeek 
to  exaggerate  nor  underrate  their  magnitude,  and 
our  comments  will  be  written  in  no  unfriendly 
spirit. 

The  bill,  as  introdui»d  by  Lord  Cottenham  into 
the  House  of  Lords,  contained  no  provision  for  the 
sale  of  lands  without  the  order  of  the  Court  of 
Chancery^these  were  added  to  the  measure  during 
its  progress  through  the  House  of  Commons. 
Their  dovetailing  has  marred  the  symmetry  of  the 
act,  and  we  venture  to  predict  this  portion  of  it 
will  be  pracdcally  inopraative.  The  owner  of  an 
estate  for  life  being  invested  with  the  power  of 
selling  the  inheritance,  it  was  neeessary  to  provide 
stringent  guarantees  for  the  safety  of  incumbrancers 
and  remainder-men — those  which  have  been  pro- 
vided by  the  statute  will  occasion  such  loss  of  time, 
and  such  publicity,  that  no  owner  will  be  likely  to 
resort  to  them,  and  a  purchaser  will  prefer  a  aale 
by  order  of  the  Court,  in  which  case  hia  title  will 
not  be  kept  in  abeyance  for  five  years. 

The  operations  ox  the  act  will  also  be  more  limited 
than  ia  generally  supposed,  as  will  be  apparent 
from  the  fact  that  the  owner,  the  first  incumbrancer, 
and  the  incumbrancer  having  possession  of  the 
title-deeds,  can  alone  proceed  for  a  sale  under  the 
order  of  the  court ;  a  puisne  incumbrancer  caunot, 
except  he  la  prepared  to  apply  to  the  court  for  liberty 
to  redeem  the  prior  incumbrances,  and — in  case  the 
amount  of  such  prior  incumbrances  is  unascer- 
tained— is  ready  to  pay  into  court  the  amount 
claimed,  to  abide  the  result  of  the  taking  of  ao 
account,  whilst  he  is  precluded  from  questioning 
the  validity  or  title  of  such  prior  incumbrances.  Sec. 
70.  This  will  operate  as  a  practical  exclusiou  tu  all 
puisue  incumbrancers  proceeding  under  the  order 
of  the  court ;  they  will — and  they  form  tlie  vast 
m^ority  of  plaintitfs  in  courts  of  equity— ^conse- 
quently be  obliged  to  resort  to  the  present  system 
of  filing  foreclosure  bills. 
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We  DOW  proceed  to  mention  the  principal  alter- 
atiooi  and  novelties  introduced  by  the  statute. 

Ist,  It  allows  an  owner  to  initiate  proceedings 
for  a  sale  of  his  estate^  for  the  payment  of  incom 
IwaDces  aActtng  the  inheritance  t  and  air  owner, 
as  defined  by  the  1st  seeUon,  iaolndee  every  person 
from  the  tenant  in  fse,  to  the  tenant  by  Uie  cour- 
tesy, and  in  the  case  of  leaseholds,  from  the  person 
atided  in  perpetuity,  to  the  poaaessor  of  an  un- 
expired term  of  fif^  years,  not  being  an  nnd^ 
lesee  at  a  rent. 

2nd]7.  It  oonlien  a  parlfamentwy  title  on  a  par^ 
chaser;  ia  the  case  of  salM  under  the  direetim  of 
the  Conrt  of  Chancery,  u  soon  as  the  conveyance 
is  execotedt  and  in  the  ease  of  sales  without  the 
order  of  the  coar^  within  0va  jrears  ftom  th«  oon- 
veyance. 

Srdly.  In  case  of  sales  under  the  order  of  the 
court,  tlw  Master  in  Chancery  has  the  power  of 
apportioning  head  rent  amongst  the  lots  into  which 
the  land  may  be  distributed  for  sale  or  reservation  ; 
bat  this  power  does  not  exist  in  cases  where  the 
sate  is  without  the  wder  of  the  conrL 

4thly.  Thm  owner  of  a  judgment  affecting  lands 
may,  under  the  provisions  of  section  72,  rdease  a 
portion  of  such  lands,  without  nullifying  the  effect 
or  validity  of  such  judgment  upon  the  residue  of 
Boeh  lanu,  or  any  o&er  property  which  U  la  in- 
tended  should  remain  sabjeot  thereto.  This  power 
dinimslM  the  ari!  of  jndgmeot  leoarltieB,  and  will 
aflbrd  QowMerable  facili^  in  making  tiUe^  not  only 
under  ^s  act,  but  generally. 

5tfaly.  AH  proceedings  under  the  court  are  to  be 
commenced  by  petition ;  the  ^eot  this  will  be, 
to  di^Kose  with  the  necessity  of  all  tbe  steps 
hitherto  required  as  preliminary  to  the  taking  of  an 
aeeoont.  All  their  old  remedies,  however,  are  left 
to  iocnmbrancers,  it  being  optionij  with  them  to  avail 
th«nselves  of  the  provisions  of  this  act.  But  pend- 
ing proceedings  for  a  sal^  the  court  has  the  power 
to  restrain  proceedings  at  law  or  in  equity  for  fore- 
dosure,  redemption,  or  sale.  Previously  to  this 
enactmoit,  until  a  decree  In  one  cause  was  ob- 
tained, tbe  court  had  no  power  to  restrain  the  proaa- 
euHoo  of  any  nomber  of  suits  for  the  amne  purpose. 

7tUy:  Tbe  Miter  in  Chaaoeiy  Is  tbe  only  ne- 
osBsary  party  to  a  oonvcTanoe  to  a  pnrcbaaer,  thus 
dispensing  with  eolkngruioeB  from  all  persmis  hav- 
ing the  legal  ertate. 

8thly.  It  enables  persiMis  entided  to  unredeem- 
able charges,  such  as  joiutnra  and  annuities,  to 
accept  a  gross  sum  by  way  of  compensation,  and 
enables  the  Master  in  Chancery  to  selL  tbe  lands 
discharged  <rf  those  charge^  and  Indnde  the  coaa- 
pensation  in  his  report 

9th1y.  The  (Avious  design  (tf  tbe  act  is  to  trans- 
fer lit^tion  hota  the  land  to  the  pnrchase-moneyt 
wiath  IS  to  be  lodged  to  tbe  credit  ta  the  aeeoontant- 
genmL 

Saeh  art  aove  of  the  roost  premineot  features 
of  the  muMuiu  wMeb  we  shall  mm  dnw  to  time 
canvass  la  delafl. 

Tke  dis^^^hing  duueeterlstie  Che  aet  nny 
be  said  to  be^  that  tt  oonfen  power  on  the  owner 
of  an  iMombered  artate  to  initiate  proceedings  to 
pt  rid  of  thetMambrmwes  aflbeting  the  inberitimce 


by  a  sale  of  so  much  of  the  security  upon  wMoh 
they  were  charged,  as  will  be  suffident  for  their 
liquidation,  and  to  render  the  residue  available  for 
liimself  and  his  family.  In  fact  the  term  owner  in  such 
cases  was  a  mockery,  he  was  in  reality  more  often  the 
agent  of  his  creditors.  He  could  not  have  effected 
his  purpose  by  a  Judicial  sale,  inasmuch  as  our 
courts  of  equity  did  not  recognise  the  right  of  any 
person  othcn-  tlum  an  incumbrancer,  to  put  its  juris- 
diction in  motion  for  such  a  purpose-  Neither 
could  he  have  disposed  of  it  by  private  contract, 
inasmnch  as  the  law  required  the  consent  of  every 
creditor,  whose  debt  was  registered  a  mattw  of  re- 
oord,  to  be  evidenced  by  lib  executing  the  convey- 
ance to  the  pnrchaser,  or  releasing  the  lands,  as  a  con- ' 
dition  precedent  to  the  validity  of  the  sale — a  require- 
ment, which,  although  intended  as  a  protection  to ' 
the  creditor  (whose  interests  would  otherwise,  In  the 
alMence  of  any  controlling  power  as  to  the  rate  of 
purchase  or  mode  of  disposition,  have  been  com- 
pletely at  the  mercy  of  tbe  owner)  was,  from  its 
very  nature,  an  absolute  prohibition  against  aliena- 
tion by  a  proprietor.  In  this  dilemma — debarred 
upon  the  one  band,  from  all  participation  in  the 
privileges  of  a  suitor  to  the  equitable  tribunals  of 
the  country,  and  practically  shut  out,  npon  the 
other,  from  the  right  of  diqioMtion  by  private  con- 
tract, with  which,  as  we  have  seen,  be  was  but 
»oei^ia%  invested^he  owner  of  an  incumbered 
estate,  drnrous  to  sell*  had  no  other  alternative  UA 
him,  by  which  to  bring  his  estate  into  the  market 
than  to  aoUdt  the  co-operation  of  a  "friendly  credi- 
tor," and  to  procure  the  inatitntion  in  his  name  of 
what  was  well  known  by  the  title  of  **a.n  amicable' 
suit,"  the  object  of  which  was  to  obtain  thus  indi- 
recUy  the  intervention  of  a  court  of  Equity. 

But  here  again  the  owner  was  not  uufrequeatly 
destined  to  find  himself  disappointed,  inasmuch  as 
the  circuitoua  expedient  of  an  amicable  suit,  as  a 
means  of  converting  the  lauds  charged  with  incum- 
brances into  a  fund  for  their  liquidation,  was  depen- 
dent for  its  success,  not  merely  upon  tbe  disposition 
of  the  friendly  incumbrancer,  but  upon  the  priority 
of  hia  demand,  or  bis  ability  to  redeem  the  prior 
ineomtwanee^  wUdh  it  was  necessary,  in  the  first 
inatanee,  to  ofibr  to  redeem,  otherwise  bis  bill  was 
not  in  Mrictness  maintainable  so  that  even  the  co-. 
operation  of  a  creditor  waa  far  from  being  a  certain 
reaooree  npoa  which  the  owner  could  fall  back  in 
bis  extremity. 

This  disability,  on  the  part  of  an  owner  to  sell 
his  estate  for  the  Intimate  purpose  of  paying  the 
incumbrances  affecting  it,  has  been  removed  fur 
the  first  tim^  in  the  history  of  our  JurisprudeuM. 
Proprietors  of  incumbered  properties  are,  at  last, 
r^arded  as  practically  competent  to  sell  them, 
without  the  assent  of  their  creditors,  and  this  they 
are  empowered  to  do  in  two  ways,  either  liy  private 
contract,  cur  through  the  mediom  a  jodlciid  sal^ 
under  the  dlnction  of  the  eourt  of  Chanoary. 

In  our  next  number  we  will  examine  the  diflbr- 
ent  modes  of  proceeding  under  the  act,  and  oontrasc 
thdr  relative  advantagea. 

— ♦ — 
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Q  ENEBAL  ORDEBS  roB  rnm  orrzeu  ov  rmn  TAXINO 
MASTERS  or  tub  COUBT  or  CHAKCERT. 

Dat§d  th§  9tk  dag  ((f  OetobtTt  1648. 

1.  That  the  oOoM  of  John  O'Owjw,  Eaq.,  ind  Edwird 
Tkndy,  Eiq.,  two  of  the  iild  TuloillMtere,  ehall,  ontil 
ftarther  ordered,  be  h^d  at  Vo.  SO,  C^iper  Ormmi  Qngr. 
In  the  city  DwbliH  ;  and  the  office  of  the  tUrd  Taxinff 
Heater,  to  be  ^ptrinted  under  the  said  Act,  ■hallbebiaadi 
pUce  u  the  Lord  Chanoellor  iball  direct 

S.  That  the  sereral  orderi  of  the  S6tb  i$j  of  OetahwTt 
164A,  relating  to  tlie  office  of  Taxing  Haiter,  the  timea  and 
hours  of  attendance  thereat,  the  duties  of  the  Taxing  Mas- 
ter, Ua  powers,  and  the  coarse  of  {woceeding  in  Us  (Ace, 
•htf  in  an  reapeeta  ap^  to  and  govern  the  aemal  Taxing 
Masters  MffxAaUA  and  to  be  ivpofnted  nnder  the  Mdd  Act 
of  the  laal  aaaalon,  and  tbeir  reapoedro  oOeea,  and  the  ekriu 
therein. 

.  S.  That  alimia  of  CoaU  now  standing  by  the  said  Oeno. 
rid  Orders  of  the  S8th  d^  of  Oefoier,  1845,  or  hj  any 
decree  or  order,  referred  to  the  aald  Jdu  O'Dwjer,  Esq. 
as  the  Taxing  Master  of  tlie  court,  and  on  which  he  hu 
not  certified  the  ooete  doe,  are  hereby  referred  as  wdl  to  the 
■aid  Jotm  O'Dwyei  as  to  tlw  otiier  Taxing  Mastera  antolnted 
and  to  be  appointed  under  the  said  Act,  who  shall  regulate 
•meng  thamadves  the  diatribatiin  thereof  flv  taxation,  ao 
as  to  artdd  any  anneeeasary  delay  to  the  solidton  and  si^ors 
c^the  eonrt}  and,  to  that  end,  eac^  of  aald  Maaten  shall 
be  at  Kber^  to  adopt  the  whde,  or  aoeb  part  aa  he  eh^ 
tUnk  fit,  of  the  prooeedhigB  iriileh  hare  ahwdy  taken  place 
1b  reapeet  to  the  taxation  of  any  of  add  biOa ;  and  the  eer^ 
Mcate<^aay  other  of  the  eatd  Taxing  Maatere,  of  the  earn 
due  on  such  bilia,  aball  be  of  the  same  fwoe  as  that  of  the 
■aid  John  O'Dwyer,  notwitbstaoding  any  reference  of  such 
costs  to  him  by  name. 

4.  That  the  eald  Taxing  Masters  shall  amuige  apian  for 
dsteradidng  the  flrtnra  refcranoea  of  an  eoata  ander  the  de> 
■raea,  or  erdera  of  the  eovt,  er  rader  requMiiaiia  to  eaeh 
of  then,  in  weekly  rotation ;  a«eh  plaa  to  be  aobMltted  to 
and  approTod  of     the  Lord  (^wncdlor. 

5.  That  when  there  shall  tiave  been  eny  former  taxation 
of  costs  In  the  same  cause  or  matter,  all  references  therein 
for  the  taxation  of  coets  shaU  be  made  to  the  Taxing  Maa. 
tar  before  whom  sndi  former  taxation  has  taken  piece,  either 
on  a  referenee  from  the  oonrt,  or  upon  the  requeet  of  a 
Maater  bi  Ordinary  ;  hut  any  taxation  had  befwe  the  said 
John  O'Dwyer,  &^  before  tbia  date,  shall  not  be  deemed 
a  ftomer  taxation  wttUn  tUa  mle^  so  aa  necasaarily  to  ro- 
qtdre  that  afi  fbture  refhrencea  tot  taxation  hi  the  same 
cause  or  matter  ehould  be  made  to  him. 

6.  That  the  Taxing  Masters  ehaU  beie^eettway  ■iltotoui 
to  each  ether;  andthat  In  thedledMrgaortbalrdBtles.  and 
for  the  better  deepatoh  of  the  bn^neas  of  Oeir  reepeettre 
officee.  any  Taxing  Master  msy  tax,  or  asalst  in  tbe  t«xa^ 
tion  of  a  bill  of  coets  which  has  been  referred  for  taxation 
to  any  other  Taxbig  Master,  and  In  such  case  may  cerUfy 
aum  due  In  re«peet  thereof. 

HAZIERE  BBADT,  C 
T.  B.  C.  SMITH,  U.  H. 

OBNBBAL  ORDERS  IR  OBAKCERT. 
ArnuKt  to  (A«  provuiMU  q/*  Om  Wtk  ft  lUA  Fio.  e.  68. 
-  •*  An  Act  fbr  httttr  teaaing  Thai  haidt.  and Jbr  tlu 
nUtfo/  TVaafees." 

Diad  tk$9tkdagttf  Ortokr,  IS46. 

1.  Any  truate*  deeUng  topay  nunqr*  or  traaafiv  atooh 
er  aeeorttka  faito  tbe  name  of  the  AeeoantanUGcneral  of 
«he  eonrt  of  Chaneeiy,  onder  the  add  Aet,  h  to  file  an 
BttdaTit,  entitled  in  the  MitarertiwMt  and  of  tkatrvBl, 
and  setting  forth;— 

(1.)  ffia  own  name  and  addreai. 

(a.)  The  place  where  he  la  to  be  eerredidthaiv  petition, 
er  any  notice  of  any  prooeedlBg  or  order  of  tbe  eonrt  relat- 
lag  to  the  trust  fund. 

(3.)  The  amount  of  stock,  securities,  or  money  wUoh 
he  propMsa  to  deposit  or  to  transfer,  w  to  pay  int«  court, 
totbeesadHof  the  tmat. 


(4.)  A  short  deecHptlon  of  tbetnat,  aad  «f  the  iMtra- 
ment  creating  it. 

(6.)  The  names  of  the  partlea  faitereated  hi  or  entitled  to 
tbe  fbnd,  to  the  beat  of  the  knowledge  and  belief  of  tbt 
trustee. 

(6.)  The  BUbmisBion  of  tbe  trustee  to  snswer  sQ  sech 
esqulrles  relating  to  the  appUoation  of  the  ete^ka,  aeenrhia, 
or  money  transferred,  depoeltod,  «r  ftSA  In,  mdar  the  Act, 
aa  the  Coort  may  think  pr^er  to  ^eet. 

S.  The  party  fUhig  sacb  affldartt  on  prodoetloB  ef  u 
atteeted  oojij  tiureof,  la  to  he  at  liberty  to  enter  a  eidebir 
role  to  lodge  or  Invest  tbe  money,  stock,  or  aeeorlty  sped, 
fled  bi  such  affldavlt,  in  the  Bank  of  Irtbmd,  with  the  pri. 
Tlty  of  the  Aoooontant-Genaral,  to  the  aoeonnt  of  the  par- 
ticular truat. 

8.  The  Aoooontant-Oeneral,  on  prodnetkn  of  an  eOet 
copy  of  the  affldarit  and  rule,  ia  to  give  the  neocaeery  direc 
tituis  for  transfer,  depoeit,  or  payment,  end  to  plaee  tbt 
stodc,  aeeurltieB,  w  money,  to  the  eeooont  of  thepartlodsr 
trust  t  and  aneh  tranafer,  d^o^t,  or  payment  la  to  be  e» 
tlfled  in  tbe  usual  manner. 

4.  The  trustee  baring  made  the  p^rMOt,  transfer,  er 
deport,  la  forthwith  to  gijo  notiea  tiMreofto  tho  etvMl 
pereooB  named  In  bis  aBdavltt  a*  Interested  ta,  cr  eotUM 
to  the  fund. 

5.  Such  pvrscna,  or  any  of  them,  or  tiie  tmsfes;  017 
apply  by  petition,  aa  oceadon  maj  require,  reapeetiag  the 
laraetmMit,  payment  oot,  or  diatribotiaa  of  tha  (tan^  erof 
the  dividoods  or  latereat  thereof, 

0.  IhetroatealstobeaervedwithDQtloaofaBymBes. 
tloo  made  to  the  Court  caspecting  the  flmd,  or  the  diTidiodi 
or  Intereat  thereof^  by  any  party  Intereated  therda,  or  aa. 
titled  thereto. 

7.  Tbe  parties  Interested  In,  or  entified  to  the  Ihnd.  an 
to  be  eerred  with  notioe  of  any  eppUcatkn  made  to  tlw 
Court  by  the  trustee,  respecting  the  fund  In  Court,  or  ths 
Interest  or  dividends  thereof. 

6.  No  petition  is  to  be  sH  down  to  he  heard,  untQ  Un 
petitioner  has  first  named  a  pl&oe  where  he  may  be  served 
with  any  p^Qtion,  or  notice  of  any  prooaedtng  a  order  of 
the  Govt,  relatiog  to  the  tnak  Amd 

V.  PetilloQs  preeented,  and  aOdaifttt  Mad,  nd  fain 
entered,  under  the  aald  Act,  are  to  be  eatUled  b  tht 
matter  of  tiie  said  Act,  (llth  and  ISOt  Tlotorla,  e.  SB.) 
end  in  tbe  matter  of  the  partteular  trust. 

MAZIEBE  BBADT,  C. 
T.  B.  a  SMITH.  JC  it. 


Coart 

— • — . 

Eamrr  siTTiN4a>— micwablmas  tbbm. 

Causzs  stahdihg  ro»  Jcdokxiit. 


Stamdimo  roi  JunoMaaT. 
O'Brien  V.  Scott,  Motion. 
Oalway  p.  Fitxgerald,  Cause. 
Martin  v.  Darey,  do. 
DuBdas  r.  Blake,  do. 

CABSBS   STABDIBO  OTaB 

HOM  TBUirr  Tkbb. 
Leech  r.  Law,  B.  Ex.  M. 
Lovett  V.  Knipe,  P.P. 
Irvhw  «.  Rogers,  P.P.  order 

pro  Con. 
Ryan  v.  Byan,  P.P. 
FHsmaariee  v.  Sadlar,  B.A. 
Vance  r.  Banfhrtey,  P.P. 
Hunt  V.  Bodgea,  P.P. 
Booth  V.  Dublin,  Dnndrum, 

and  Rathfkrnham  R^way 

Company,  P.P. 
Biffke  V.  KlllikeUy,  P.  P. 

order  pro  Cos. 


Morgan  v.  Roe,  P.P. 
Dnl^  V.  Mitchell.  P.P. 
Littiedale  r.  Btretfnd,  P.P. 

order  pro  Cos. 
Utttedale  p.  ^osdl.  P.P. 

order  pro  Co)k 
UtiMale  w.  Uwym,  P.P. 
Banfield  «.  O'Shnvtawy, 

P.P. 

KeUy  a.  Mniplqr,  PJ.crdir 

pro  Con. 
Babiy  *.  Blake,  B.M. 
Bristow  V.  Brtotow.  P.P. 
Walsh  9.  WtUk,  P.P.  aidv 

pro  Con. 
Sterner  «.  NMHt,  rehMrtag 

pursuant  to  order,  SMK 

Febmary.  1648,  R.BX.1L 
Sana  k  Smm^  do.  in. 
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Dirii  K  Firiur.  iwtand  per 
yatWMi  orte  of  the  Irt 

Snith  V.  ChidMeto',  do.  do. 
Andaiaoa  m.  Pratt,  P.P. 


Lab^  ».  Pikeabam,  P.P> 

part  heard. 
Paroflll  V.  Cole,  P.P. 
Macnamara  v.  Blaka,  appeal 

froan  KoUa  order,  of  STth 

ApraiMt. 


CAtrSES  STANDING  OVER. 
OarnK  V.  Was.  I        Same  o.  Sam*. 

Hat  far  pttatiU  Ivm  mt  eoMplete. 

— 

MICHAEXHAS  TEBM—CIVIL  SIDE. 


Evau'a  CharHIo*  «;.  Bank 
oflidaod. 

Cmt*  fit  Argiaumi  aet 
dttmtkia  Term. 

DernioTtr. 
Aj)iiMT0.GoiiIaii. 
Adai.  Haster  v.  Bfaon. 
OoaUDo*    Boflka  *  ottwra. 


Eahbb  Twui,  1847. 

AKord  V.  B(«K> 
Hmaiuiu  Tbbm,  1S47. 

Coma  aad  Bead  ADio. 

Eanu  Tbbm,  1848. 
Jlblisatl»atf«aUi  VkriieL 
lui  Powflng  ».  Gmaa. 
LMeee  TUbot  and  othira 

M  otberweO  e.  Neala. 
ColqabiMB  0.  Dolan  &  othen. 
Vipacre  v.  Joyce. 
L«eiei  ffinnotl  and  othera 
F.  DbbmQj  nd  otiwn. 


BiUo/Sscepimu. 
Dal;  ».  Boooey. 

Error  to  Judgmtnt  i^  Record 
Court  of  Borough  f^J>uhU». 

FftiKarald  and  otbm  In 
l^tvt  V.  Maard. 

lioHoMtotttaridt  Fcrdictf 
romaiaiajfjivm  la$t  TVrik 

Lea  Jooea  «.  Cooollj. 
HolCo.  Kelly. 

ol  Vleatf. 

KUbrlde  V.  ExMsMx  Blad- 

den. 

Jeffreys  o.  Evana. 
Smith  V.  Lindsi^. 
Baldwfain.  Irrbw. 

of  Exeeptioiu. 

Leaaae  of  Cloae  o.  Batt  and 

othera. 
Vaaghan  v.  M'Oarthy. 
Wardrop  v.  Jonea  &  Orifflth. 

I^tdal  J)m»irr*r». 

VMaaaa  e.  DoUnyA  othera. 
Bowennan  v.  Exeeotrix 

BontMU 
Healy  and  FUagerald  «. 

Cunpion. 
Admr.  Hely  o.  HolfaalUn, 
Welsh  a.  St.  George. 


AN  ABEIDOMENT 
or  rmm 

PUBLIC  GENERAL  STATUTES 

PAaaiD  ID  TUB  11  Vio.  1847. 
An  act  to  teclHtato  the  Completion,  In  certain  Caaea,  of 
PiWo  VoAa  In  MrehHd.        [SOth  D§etmitr  1847.] 

Cap.  I. 

8m.  1.  7Vm  or  more  Jvetieu  mm/,  hf  Notice,  amvene  a 
Ifyeeiml  Meetmg  of  the  JuetictM  and  Ceat-panert 
aaaociated  at  the  last  PreseiUment  (Smsuhu  held 
mder  6^7  IT.  4.  e.  116  JutieetaMd  Cett-pag. 
tnnrtaeat  mt  aacA  Mutaig  to  eamatitute  a  Spe- 
ciaf  TVumfaint  SutUma  for  At  Purpoioe  iff 
thie  Act. 

1.  Pnvuuna  tf9  &  7  K  4.  c.  1 16.  to  extend  ao  far 
aa  ante  are' appUeahlt,  to  Specif  Preaemtnuut 
Seaaiona  eoitvened  wtder  tkia  Act. 

S.  Cma^  awrvwr  to  r^ort  to  Special  Preaentwunt 
SeaHema  heidftir  any  Barong  or  HaV  Barotig  the 
Worhafor  which  PreaeatmatUa  and  Advameea  have 
heea  made  under  9  ^  10  Vict.  c.  107.  remaining 
w^biiaiud  ia  the  aame,  Whett  each  Report  ahall 
eaUmim. 


•A.  facial  Praaentaunt  Seaaioaa  to  di^da whether  amf 
each  Worha  ought  or  ought  not  to  be  oompUtM 
under  the  Ptovieioaa  of  thia  Act.  If  preaemtmeat 
Seaaioaa  decide  that  aaeh  Works  ought  to  be  com . 
pUtedf  Couatg  Survegor  to  prepare  Temdera,  jre. 

6.  Special  Preaentment  Seniona  mag  atahe  Preaemt' 

wtentajor  eonqtUtiag  Worha  to  be  raiaed  bglnetal- 
menta  off  Barong,  ^e,  mhereia  Worha  are  aUaaOei. 
Aetount  preaented  not  to  exeed  m  ctrCotB  Awnoant, 
e.  SdiedaU  of  Worha  to  be  eabatitted  to  Lord  Ueute- 
MuU  for  hia  aanction  and  approval^  and  the  aame 
not  to  be  undertaken  under  thia  Act  without  Ai« 
Conaent, 

7.  Seeretarjf  of  the  Ormnd  Jury  to  "otify,  h  pfiblie 

adoertiaement  hia  readineaa  to  receive  Teitdera  for 
the  Execution  of  Worha,  and  ahaUfumiah  Form* 
for  the  aame.    Contenta  of  Tenders,  ffc. 

8.  At  adjourned  Seaeioaa  Tenders  to  be  opened  and 

C^atraet  entered  into  wA4  Ute  Partg  mahimg  the 
bweat  Propoe^.  If  mo  Tender  or  Pr^oaal  ba 
madCf  or  approve  i  of  bg  Special  Preaentment 
Seeeioae,  tie  Worh  aunr  be  given  in  charge  to 
Counbf  JSurvegor,  who  tmaU  eauaa  cA«  aasM  to  ba 
executed. 

9.  Form  (ftecuritg, 

10.  Secretaru  itf  tie  Grand  Jurg  akaU  heep  a  Booh 

with  Partieulara  qf  Contracts;  and  ahaU  prepare 
Schedulaa, 

11.  Jtfmqr/or  Compl^ion  ^  Worha  to  be  raised  bg 

tfoiipaf io>y  Pagatentm 
IB.  Cotaito  TVaaaurer  mag  borrow  Moneg  on  Seeuritg 

qf  Preaentment. 
18.  Adoomeee  awy  be  paid  to  Contractor  w  eertoim 

Caaea  not  exceeding  Three  Fburtha  of  the  Coat 

of  Worh. 

14.  CmaOg  Survegor  when  enticed     the  Coa^btiom 

of  the  Work  mog  grant  hia  Cer^ieate  ^  approval 

to  the  Contru^or. 
18.  0»  production  of  each  CertiHoatee  to  the  ComUg 

TVeaaurer  he  akaU  give  a  Draft  fbr  the  Awmatt 

thereof,  1     8  Fid.  c  AS. 

16.  Seoretarg      Ormnd  Jurg  in  amg  Bmromg  or  Ha^ 

Barotuf  where  apeeial  pratentment  Seaaiona  have 
been  held  to  eonoene  a  Speciat  Preaeatmtnt  Sea- 
aiona for  the  County  for  Purpoaea  iff  thia  Act. 

17.  Sow  each  Special  /VcMiiAaent  Smoma  fir  the 

Countg  ahatl  be  composed. 

18.  One  CesS'pager  for  every  Barong  or  Ba\f  Barong 

to  be  asaoeiated  with  Juatieea  of  the  Countg  ol 
Special  Preeentawmi  Coumtg  S^aiona.  Proceed, 
tags  at  Special  County  Pi^eaentment  Saaa^a. 

19.  /Sm  per  Caat  hitoraat  to  ha  aBowad  on  all  Suma 

adaanead  bg  TVmmmw  or  Banh  mdar  the  JVo. 
otftoaa  of  thia  Act. 

50.  n^iaition  of  Countg" 

51.  D^nitiontf"  Terms." 
22.  Aet  mag  be  wmgadei,  j-c. 

Vhereae  an  Act  was  passed  In  the  9  &10  'Vict,  to  facUi. 

*  tale  the  EmptOfment  of  the  Labourite  Poor,  in  the  dit. 

*  treaaed  Districts  in  Ireland:   And  whereas  Presentment 

*  SesslDDB  bare  been  held  for  certain  baronies,  half  bar. 

*  ooies,  counties  of  ciUes,  and  eountiea  |of  towns  in  /re- 
'  land,  and  presentments  bare  been  made  thereat  under  the 
'  taid  recited  act,  and  wltereaa  the  period  for  execntinx 
'  worka  vnder  the  said  Act  baa  ex^red,  and  aercnd  of  tht 

*  woAa  being  nnflnlahed,  it  la  a^^edlont  that  povtabn 

*  should  be  made,  for  the  completion  of  the  same :'  Ba  it 
macted,  that  any  three  or  more  jnsticea  of  the  peac^  not 
being  sdpendiaiy  magistrates,  fbr  any  coonty  in  Jrelandt  may 
by  notice  under  their  hands  to  l>e  posted  on  the  places  ap- 
pointed  for  posting  notices  of  applicatioru  to  presentment  sea- 
tions  in  the  barony  or  half  barony  in  wliich  such  worlcs  are 
proposed  to  be  completed,  cooTene  a  spedal  meeting  of  the 
joadiies  and  eeas>pqrera  atsodated  at  the  last  apeeial  or  pre- 
sentment ses^ODs  held  in  aneh  barony  or  half  barony,  under 
the6  A7  W.4.e.  118.  and  soeh  meeting shsllba  bald  at  tha 
place  qtpohited  for  the  holding  of  such  aesdona  at  the  Urae 
apetified  in'  soeh  notice  not  been  eocmer  than  aeran  dsya  fhna 
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the  pottinK  of  auoh  ootiee,  and  the  secretur  of  th«  grand 
Jarjr  ihall  attend;  aad  thejastieea  and  c«M-pay«n,  or  u 
niu)7  of  tham  h  shall  ba  praaaut  diall  oonatltata  a  qwcial 
praaentnifliit  tcMioiu  for  the  pnrpoaaa  of  tUa  aet:  prorided 
that  befDre  mehmeatiog  dmUbaeonTaiMdtheJiiBtloaariiaU 
inqulrft  from  the  eooaty  aairajror  and  dttermliM  tha  ihoat 
oonvanlant  time  time  fw  holding  audi  neeting,  having  re- 
gard to  the  report  to  he  made  bj  saoh  eooaty  ittrreyor, 
under  the  provWona  her«in*after  oont^ned. 

S.  Thai  all  the  inwlaions  contained  in  the  6  &  7  W,4.c 
1 16,  relatire  to  the  aeleetioo  of  a  chainnan,  and  toUa  pow- 
er*, duUeaandauthoiitieiatpresentmentaeaslona,  and  to  the 
powers,  duties,  and  anthorilies  of  jnsticee  and  cesa-pajers  at 
presenbnant  sessions,  shall,  extend  to  all  aeasions  ander  this 
act,  and  to  the  proceedings  thereat;  and  that  the  prorisioixi 
eontidned  in  the  aaidact  nlatlnff  to  tha  dadantloiii  toba 
made  hj  the  Joattoas  and  eaaa>p«yera  who  ^lU  aot  at  anjpr^ 
lentment  sessions,  and  to  the  powers,  duties  and  aatboriUes 
of  the  seeretariea  of  grand  Jurtea,  eoonly  mrrqrcn,  clerks 
of  the  crown,  clerks  of  the  peace,  and  all  other  offloers  shall 
as  amended  by  the  7  T.  4.  &  ]  TIcL  c.  S,  extend  to  aU 
proceedings  under  this  act,  as  if  the  aame  ware  herein  re- 
peated and  enacted,  nnless  where  other  provliloas  are  here- 
by substltated ;  provided  that  in  any  deolaratku  to  be  made 
I?  any  Jnatlee  or  eaas-payer  tha  title  of  thU  Ml  ahaU  ha 
hisertad  together  with  the  tlth  of  tha  6  k7  W.  4    1 !«. 

3.  That  the  county  atureyor  ahatt  rqtort  to  the  praaent. 
ment  sessions  the  nature  and  ducriptioa  of  any  public 
wwks  for  which  presentments  have  been  made  at  any  ex- 
traordinary presentment  sessions  held  for  such  barony  or 
half  borooy,  and  the  expense  of  which,  or  any  part  thereof, 
shall  be  chsj-geable  thereon,  and  in  respect  to  which  advan- 
ces have  been  made  by  bar  Majesty's  Traasary  nnder  the 
SJAe  10  Vlo.  e.  107,  ud  which  wwha,  or  any  part  thereof, 
still  ramafai  unflnlahad  ;  and  such  report  shsU  be  prepared 
bj  sndi  eoon^  sarr^yor  with  all  poaattde  ezpefitton  after 
the  paaalng  ot  this  act.  and  ahaU  contain  a  deaerlpdoo  of  the 
said  worlcB,  and  the  towaland,  barony,  or  half  barony 
wher^  the  same  are  situate,  and  shall  specify  the  amount 
which  has  been  authorised  by  Her  Mi^Jesty's  treasury  to  be 
applied  to  such  works  nnder  the  said  last-men tioned  act, 
and  the  amouat  unexpended,  and  the  expense  of  completing 
saoh  works  and  the  lUUity  thereof,  and  the  barony  or  half 
barony  by  which  the  expense  of  completing  the  same  should 
be  defhiyed. 

4.  Thai  at  the  spedal  asirions  bald  for  any  barony  or 
half  barony  nnder  this  aet  tha  jaatleaB  and  aaas-paym  is- 
sooialed  It  such  eeadooa  ahall  take  such  report  into  oonaU 
deration,  and  deddc  by  a  nuOoiity  of  votes  on  the  mertu  of 
the  works  spedfled  and  whether  the  same  ought  or  ought 
not  to  be  completed,  and  whether  wholly  or  in  part,  or  con- 
ditionally la  the  event  of  the  expcooe  thereof  not  exceeding 
a  certain  sum,  and  what  modifloatioD  thereof  may  be  proper, 
and  if  sudi  justices  and  ens-payers  approve  thereof  they 
shsll  direct  the  coanty  surveyor  to  prepare  a  form  of  ten. 
der  for  the  ezeeotkn  of  the  same,  together  with  aueh  spe- 
dflcatioDs,  maps  fto.  as  may  be  oeceeaary,  expreadng  the 
natnre  and  extent  of  such  work,  and  In  ease  the  same  shall 
be  ft  public  road,  the  quantity  ptr  perch  and  the  description 
of  the  material  proper  in  the  execution  of  the  same,  and  the 
term  within  which  such  work  ouffht  to  be  completed,  and 
such  other  particulars  as  the  said  Justices  and  cess-payers 
shall  think  fit,  and  such  chairman  shall  endorse  on  such 
report  tiie  decision  of  the  said  justices  and  cees- payers, 
and  sign  his  name  thereto,  and  deliver  such  report,  to  the 
secretary  of  the  grand  jury,  and  such  county  surveyor  shall 
deliver  audi  ftarms  of  teodo',  specdfleations,  &e.  ai  soon  as 
ooDf  anient  to  tba  aeeretary  of  the  grand  jury  t  and  the  said 
justices  and  cess-payers  shall  appoint  the  manner  in  which 
notice  for  the  receipt  of  tooders  and  {nvposals  for  the  exe- 
cution of  such  works  shall  be  given,  and  the  period  during 
which  they  shall  be  recelred,  and  shall  adjourn  ench  ses- 
sions until  an  early  day,  for  the  tuning  of  each  sealed  ton- 
ders  and  proposals,  not  being  later  thw  tUrty  days  from 
the  day  i^  a4<*amnienL 

A.  That  the  Jnstlee  or  Justices  and  eeas-payere  at  any 
sMiiona  hdd  nnder  tUs  act  are  authorised  to  make  present, 
ments  fbr  the  comj^Ion  of  such  publlo  works  within  the 


barony  or  half  barony  for  which  sneh  sessions  shall  bo  held, 
to  be  raised  if  shall  think  At,  by  instalment*,  not  ax- 
ceedhig  twenty,  as  the  a^  justice  or  joittoas  ud  eaas- 
pajera  shall  dtawt,  with  tetoreat  at  ttve  per  Mmi.  to  be 
levied  off  the  baronies  or  half  baronies  In  wUefa  euch  works 
shaUbesUaaf^  and  dmrsnble  thermlth:  provided  that 
the  amount  to  be  presented  shall  not  exceed  the  rosidne  of 
the  amount  authorised  to  be  applied  to  the  ezecvtioii  of 
such  works  by  Her  Majesty's  tressnry  uader  the  Arpt-red> 
tod  act. 

6.  That  the  secretary  of  the  grand  jury  for  eadi  coanty 
wherein  special  sessions  have  Iwen  held  under  thia  act  shaU 
cause  to  be  made  out,  as  soon  as  convenient,  and  nball  idgn, 
a  schedule  specifying  each  work  apiowved  and  pra— ntnd  at 
any  such  sesdona,  and  the  sum  presented,  and  abaO  tmaa- 
nit  the  aame  to  the  Lord  Lieutenant  for  hta  aweUoa  i  and 
ft  ahaU  be  lawftd  for  the  mid  Lord  Llentenant,  to  aignUy  to 
the  seeretary  of  the  grand  jury,  by  a  eertiflcate  oadar  tha 
band  of  the  chief  or  under  secretary,  approval  or  dlaawroral 
of  such  works  or  any  part  thereof  i  and  no  work  or  part 
thereof  so  disapproved  of  shall  be  executed  under  this  act. 

7.  That  the  secretary  of  the  grand  jury  shall,  «VOa  baiag 
furaiahed  by  the  county  sorveyw  with  the  qieeifioatlwi  or 
tona  of  lender  for  the  execution  of  any  worir  and  tha  mapa, 
phwa,  &«  bdongior  thereto,  notify,  by  advertlieaiont  la  andi 
manner  aa  the  jaatioea  and  oeaa-payefs  >t  waA  aeanloM 
shall  direct  his  readiness  to  receive  sealed  tenders  and  pro- 
posals for  the  execution  of  any  work  duriiv  sock  period  as 
shall  have  been  snralnted  for  the  reoeptioo  of  the  aame, 
and  the  time  to  which  such  sessions  has  been  adjoomedfor 
the  opening  of  such  tenders  and  proposals,  and  that  forms 
thereof  msy  be  obtained  at  bis  ofBce  ;  and  such  secretary 
shall  prepare  a  suffldent  number  of  fonni  of  tenders  and 
proposals,  and  fbrnlsh  to  any  person  who  thaU  dennnd  the 
same  a  oopy  thereof,  receiving  therefor,  the  oost  of  pre- 
paring tht  same,  not  aieeeffing  rixpenoe  i  and  eaeh  of  snch 
aealed  tenders  and  proposab  shall  contahi  a  atatament  of 
tiie  lowest  sum  for  which  the  party  la  wilHng  to  contract  for 
the  performance  of  the  wwk  or  works  spedfted  and  des- 
cribed in  such  notiflostiOD,  with  the  name,  desert ption,  and 
residence  of  the  party  so  desirous  to  contract,  and  also  the 
names,  descriptions,  and  residences  of  two  persons  willing 
to  be  bound  with  Urn  for  the  faithful  performance  of  the 
add  contract  within  the  time  and  In  the  manner  pre- 
scribed* In  double  the  sum  spedOed  in  such  presentment ; 
and  all  mapa,  plans,  &o.  rdating  toaaeh  work,ehaB  be  <^en 
to  pnbUe  inspeotioo  la  tha  odloe  of  anoh  seeretary,  withaat 
fee  or  reward, 

8.  That  at  the  meeting  of  such  adjonmed  sesilona  the  se- 
cretary of  the  grand  jury  shall  in  court  prodnee.  daly  tnun- 
bered  and  arranged,  and  with  the  sesls  untooken,  sH  the  ten- 
ders and  propooals  d^rered  to  Urn,  and  shall  open  oonee- 
eutively  all  those  relating  to  the  same  work;  and  ao  soon 
as  the  lowest  [nvpossl  for  the  perfwmsnce  of  each  work 
shall  be  ascertained  the  party  making  sooh  propoaal  and 
his  snretlM;  shaU  be  called,  and  If  the  aald  party  and  Us 
snretlaa  ibaU  HVW,  mid  shall  intisfy  tha  jnstlaes  and 
oess-piyers  of  tbelr  snOelsncy  and  aUUty  to  make  good 
the  penalty  for  tha  nMi.p«fomunea  of  sneh  oontraet,  and 
that  such  propoaal  has  not  been  made  for  any  anUr  or 
fraudulent  porpoae.  and  shall  enter  into  security  for  the  per- 
formance of  such  contract,  conditioned  In  such  psnalty  aa 
aforesdd,  such  proposal  shall  be  accepted,  and  the  party 
making  the  same  shall  be  entitled  to  execnto  tha  work  to 
which  snob  proposal  may  refer  unless  there  appear  reason 
for  rejecting  it ;  but  If  the  party  making  such  proposal  and 
his  seenrities  shall  not  appav,  or  shaU  fUl  to  satisfy  tite 
jnstlees  and  eess-payers  st  sesrioos  In  any  of  the  partlpa- 
lars  aforeedd,  or  shall  dedioe  to  enter  Into  seonrUy,  or  if 
the  sessions  shall  see  cause  to  reject  tt,  then  the  proposal  of 
the  party  nuking  default  shall  be  deemed  uuU  and  void,  aad 
the  next  propoaal  shall  be  asoertdoed  and  dedt  wHh  in  the 
aame  manner,  and  so  on  until  the  add  security  shall  be 
entered  Into,  and  the  oontraot  completed :  provided  that  If 
no  proposd  shall  he  made  In  respect  of  any  wwk  as  so 
^>proved  by  the  Lord  Lieutenant  within  the  time  limited  or 
Ifno  proposal  or  tender  shall  be  apin'oved  of  by  audi  ses- 

(To  bt  nntbatid.J 
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UNION  ASSURANCE  SOCIETY. 
FIRE     LIFE.  ANNUITIES, 
Cornhill  Mid  Baker  Street,  Tiondoa  i  COLLEGCOREEN, 
DUBLIN ;  uid  Esplanade,  Hamborgh. 

Instituted  a.d.  1714. 

William  Nottidge,  Esq..  Chairman. 
Nicholas  Chairtngtcm,  Esq.,  Deputy-Chairma*. 
LIFE. 

By  tbe  plan  of  the  Union  Sodetjr  the  profits  are  calcu- 
lated apon  the  sam  iaaored,  and  not  apon  the  snoaDt  of 
premiauia  pwd,  thus  giving  a  most  important  adraDtage  to 
jonng  nd  middle  agea;  sad  for  adTaneed  livas  tbe  Tables 
of  the  Union  olEer  the  immediate  benefit  ot  lower  rates  of 
PremituB.    All  new  aasuraiieoe  pirtleipatA 

The  premmms  are  «lao  mech  reduced  on  Inenranoes 
effected  without  Profits. 

Detailed  Prospect  uses  of  the  extended  system  of  Life 
Insurances  (in  one  case  reqoMng  payment  of  onlj  two- 
thirds  of  the  Praniam)  m^  be  had  gratis. 

Loans  graatod  od  the  Policies  of  this  Offloe. 

THOMAS  LEWIS,  Saentmy. 
Agent*  for  L^hnd, 
JOHN  aOl.T>.  Stocit  Broker,  17,  GOLLBaE-GREEN, 
Ihiblin. 

EXHAM  and  KIFT,  68,  Ecelea  Street 
Doeto^  GRATES,  Medical  Eiaminer. 

Wm.  Sfanms,  Esq.,  Lfaien  BaU-.BeIftst. 
Dr.  Wm.  Enrden—Medical  Examiner. 

Ezbam  and  Son,  Sooth  Mall— Cwt. 

Forest  Raid,  Esq.,  Solldtor— Londonderrjr. 

Mr.  Worrall,  Postmaster— Clonmel. 
GT  An  Engine  and  l>od7  of  ilremen  are  la  constant 
readiness  to  attend  Fires,  at  the  Company's  Englnehotise, 
Ko,  10,  Grown-allej,  rear  of  the  Commercial  Bidldings. 

'^I  HE  PATRIOTIC  ASSURANCE  COM- 
-L  PANY  OF  IRELAND,  established  by  Act  of  E^U- 
ment.  CaiHtal,  ONE  MILLION  AND  A  HALF  Steriinfr. 
For  all  deseriptiODS  of  Life  and  Fire  Insnrances,  and  for 
Porchasiag  and  granting  AnnniUefl. 

Hbad  Orrici— 9.  COLLEGE-GREEN,  DUBLIN. 

John  Barton.  Thomas  Kirwan,  Solomon  Watson. 
■ZXradorf^ 

J6bn  BartiMk  James  Haughtmi, 

Joshua  M.  Chaytor,      Thomas  Kirwan, 

Joseph  Cowper,  George  M*Bride, 

John  Croker,  James  Mur^y, 

Jeremiah  Dunne,  Valentine  O'Brien  O'Connor, 

Isaac  Engiisbt  Richard  O'Gonnan, 

John  Eonis,  William  Harvey  Fim, 

TlKMBaB  Fottrell,  Joseph  Watkins, 

Alexasder  Fankr,        Josfana  Watson, 

Wm.  Moore  Geo^ugan,  Solomon  Watson. 

Charles  Hafiday, 

Auditorg, 

James  Afflngham,  George  Phelps,  Wehard  Wilson,  Jon. 

Seeretanf—WMuo  Robinson. 
The  Directors  assure  the  pnblic,  tliat  tbdr  patronage 
and  iDpport  ahallbe  methy  a  rineere  desire  to  render  every 
fadlitj  and  despatch  in  the  transaction  of  business,  and 
promptitode  and  Uberulit;  hi  the  adjustment  of  cMms. 
IN  TBE  FIRE  DEPARTMENT, 
Commmly  hasardoua  risks  are  hot  Is.  6d.  per  cait  and 
aU  others  proportionatel;  moderate. 

THE  LIFE  DEPARTMENT 
PreseoU  every  advantage  to  the  assured.  The  Premiums 
will  be  received  Yearly,  Half-yearly,  or  Qnarterly,  to  be 
arranged  when  the  Inanrances  are  effected.  There  are  two 
tcsJea  of  rates,  which  afford  the  i^ion  ot  participating  or 
sot  in  tbe  pevAts  of  tUs  bnueh;  ndther  rate  invdrea  the 
smrcd  in  any  risk. 

No  efaanr*  far  Pelieies.  Tbe  smillest  Fire  losses  p^d. 
tai  M  dedocCiiHi  la  any  case. 


W  CBANCERT. 
John  Squire  and  others,^  pURSUANT  tothedecree 
Plalntiflb.  f  £  in  this  cause,  beerhig  date  the 

Charles  Blake  &  other^  fsrd  day  of  July.  1848,  I  hereby 

Defendants.  J_reqoire  all  persons  having  charges 

and  incumbrances  affecting  the  estates  of  the  defendant, 
Charles  Blake,  situate  in  the  Counties  of  Mayo  and  Galwsy, 
and  County  of  the  Town  of  Galway,  in  the  pleadiuga  in  this 
cause  mentioned,  to  come  in  before  me,  at  my  Chambers  on 
the  Inn's  Quay,  in  the  city  of  Dublin,  on  or  before  Thurs- 
day, the  First  day  of  February  next,  and  prove  the  eame, 
otherwise  they  will  be  precluded  from  the  ben^t  of  the  smd 
Deere& — Dated  tUs  let  day  of  November,  IBM. 

EOVABD  LiTTOII. 

Soooer  Si  M'Kay,  PUintUTs  SoUdtor,  &,  Kitdsre^t.  DubUn. 

Jtut  PuhKglud,  Demy  ISmo.  amt^nAig  wpwerda  600 
vagu,  Ifts.  6oan£f, 

T^HE  LAW  STUDENrs  FIRST  BOOK, 

'  being  ehlefly  an  abridgement  of  Blaekstone's  Commenta- 
ries, Incorporating  the  alteratione  in  the  law  down  to  the  pre- 
sent time;  by  the  fetors  of  "  the  Law  Student's  Magazine." 

London  i  Robert  Hastings,  13,  Carey-etreet,  Law  Book- 
seller and  PublUherj  and  R  J.  MILUKEN,  15,  College- 
green,  Dublin. 


W 


WHOLESALE  AND  RETAIL 

OOLLEN  WAREHOUSE. 


No  bad  or  doubtful  Goods  are  kept  In  the  Stock  of  thU 
Ao«M,  to  wUoh  may  be  attributed  the  progresdve  sucoese 
whieh  has  attended  the  exertions  of  the  Proprietor  ilor  so 
many  years,  in  the  midst  of  extended  and  most  deceptive 
opposition ;  yet,  my  Prices  are  so  varied  by  tbe  variety  kept, 
and  the  different  degrees  of  Fineness,  as  to  enable  every  one 
to  tniy  suitably  and  cheaply  for  thdr  own,  their  Children,  or 
their  Servant's  use. 

Tailors  and  Country  ^opkeepers  will  find  an  extensive 
Stock  to  select  from  on  liberal  terms  for  Cash. 

J.  W.  GREGORY,  Ppopbietob. 
7,  COLLEGE  OBBEir,  DUBLIN. 

n^HE  CHEAPEST  AND  MOST  EXPEDI- 
-L  TIOVS  ENGRAVING,  Copper-pUte,Lithogr«phlo  and 
Letter-preas  FEINTING  OFFICE,  and  STATTONERT 
WAREHOUSE  In  DaUiD.  is  at  13,  COLLEGE  GREEN, 
opposite  the  Commercial  Buildings,  J.  J.  O'SHAQGH- 
NESSY,  Proprietor;  where  in  tbe  Printing  Department, 
Letter  and  Note  Circulars,  Bill  Heads,  Shop  Cards,  In- 
voice Tops,  Accounts  Current,  Notices,  Posting  Bills, 
Bent  Receipts,  Letters  of  Cre^t,  Bauk  Drafts.  Bills  of 
Ezctiange,  Catalogues  of  Goods  on  sale  at  Wine  Merchant's 
Stores  sod  Wholesale  Houses,  Bills  of  Lading,  Show  Cards 
and  Labels,  M^,  Plans,  Elevations,  and  Vignettes,  In- 
vitation Notes,  and  Cards  of  Address,  are  aoauvtely  and 
neatly  executed  at  the  lowest  possible  pricea  oonsistont  with 
tiie  qnality  of  Paper  or  Card  furnished.  Amongst  the  arti- 
cles on  sale  will  be  found  Papers  of  the  best  makers,  in 
folio,  4to.  and  8vo. ;  Plvn  and  fancy  Envriopes  in  great 
variety  j  Office  and  fancy  Scaling  Waxes  at  various  prices ; 
Pocket  Books, .  WalleU,  and  Card  Cases ;  Briefing  PosU ; 
Caae  and  Cost  Papers ;  Mitahell's,  GUIott'a,  and  Smith's 
barrel  and  nib  Steel  Pens;  Riga,  Swan,  and  British  Quills, 
Pens,  and  Toothpicks;  Rowoey,  Dillon,  and  Rowney's 
Pendls;  Ptteot  and  plain  InlEStaodsi  Memorandum  Books, 
Tablets,  and  Flexible  Slates;  Arnold's,  StepAwns*,  and 
Morrisson's  Inks;  Copying  Inks,  Books,  and  Presses; 
Letter  Clips,  Files,  and  Covers;  Pencil  Cases,  Ivoty 
Feeders,  he.,  and  every  requisite  for  the  office  and  private 
desk.  Brass,  Stone,  Silver.  Steel,  and  Copper  Engraving 
in  styles  to  suit  prices.  Wedding  Cards  in  anew  and  beau- 
tiful style,  promptly  executed  according  to  a  scale  of  charges 
to  be  had  at  the  establishment.  Envelopes,  with  any  num- 
ber of  quires  itf  Letter  and  Note  Papeni,  elegantly  mnboased 
vritb  two  or  more  initials,  iritAont  any  charge/or  the  Dh. 
Gummed  Wafer*  on  tiie  aame  terms.  Aecoant  Books  made 
to  order,  and  paged  progresrively.  Lieented  ta  teU  S^ampt. 
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THE  followiqg.&re  novf  offered  at  the  estreiQ^y. 
low  prioea  affixed  for  reatfy  money  b;  DAVIS  and 
AlIEB,  I^w  BookuUars,  67  Carajt'-streat,  Ijfaicoliift^liui, 
Londos: — 

Tlnar^  AbrMfsment,  SO  toIi,  8to.  tU^  &L  LOa. 
BMoa'tdo.  7  TOla.  calf,  1796,       y  MOT,  ILU.;  8  Tola, 
itoa.  4^  10a. 

SUtaTiMa,  ft4  vols.  Wr«ldf,«*a.<a line  mw,)  18t  . 
Hansard^  ParllanMstary  DvUtea,  89  rda.  half  roaala. 

1808  to  1884,  142,  lOa. 
Sutotoa  8*0.(1810  to  1846).  16  vda.  calf.  finaaetlOi  lOa; 
Juriat  from  comDMneeranrt  to  Chrtatmaa  1847,  with  Di^eate 

complete,  new  in  cloth  boards,  IS/. 
Do.  ]838tol845.arola.cairaiid4vcda.boarda,7il  17a.  6d. 
Cbltty  on  Pleading,  3  Tola,  boarda,  5th  Edition,  I8S1,  this 

editipa  k  applicable  for  Ireland,  St  St. 
Veaey,  jun.  (Aral  6  vola.  folfo,)  19  TOla.  DtbL  €d. 
Do.  10  T<^  Sto.  of  Of.  l&a. 
Do.  SO  vol*.  8to.  1897,  of  (best  edWon,)  17/. 
Toacgr  wd  Beamea  to  YoL  4  UyUa  and  Craig,  (98  vola.  and 

S  parte),  99t  lOa. 
M&ddock,  Siniooa,  and  Smart  and  ERffloiu,  99  toIs.  nlf, 

iOi  lOi. 

DowUng  tnd  R;1and  to  DavidAM  and  ICariTalea  Baports 

31  Tola  {6  to  Und.)  IS/.  10a. 
Dnmford  and  East  to  Adolphua  aqd  i^a,  62  Tola,  calf,  i9L 
H'Cleltand  to  Cromptoo,  HeeiQO  and  Boscoe'a  Beports, 

1 1  Tola,  oalf,  l&L  10$. 
Baokmptt^  eaaaa,  Boae  to  Moata(ve  Deaooa  and  De  Gez, 

MT0ii.0iU;  llJ^  ' 
Howe  oTLart's  Bepottf*  Brown/Dow.  BNgh  (botii  onlas), 

Ddw  and  dark,  aiid  Obrk  aad  PbuaHy,  41  t<^.  and 

S  parte,  94/. 

-  The  above  are  aU  In  exodlent  condition,  and  porohaaea  to 
the  amout  of  £a  or  npwarda  will  be  sent  carriage  firee  to 
Dnbllo,  OB  r«c4ipt.<of  a  Post  Oflce  Order,  adtttvaaed  to 
Darla  and  Amer,  57  Carey-atreet,  LincohiB  Ion,  who  will 
pobUah  a  Catalogue  of  thc^  Stock  in  ftfew  dayawliieliinaj 
Hi  had  gratii  on  ^pUoadao. 


Mb.  SBBJEANT  STEPHEN'S  NEW  COMHEITTABIEa 
8«cimd  Editbm.  Jnt  puhUtked,  i»  4  voh,  6vo.,  4L  4a. 
ehtk,  (DadUated,  Sy  ptrvni—hn,  to  htr  Jlf^et^  tht 
Quen.) 

NEW  COMMENTARIES  oa  the  LAWS  of 
ENOLAND,  in  which  are  Interworen,  ooder  a  New 
and  Original  Arrangement  of  the  General  Sabjeet,  all  aooh 
pvta  of  the  Work  of  BLACKSTONE  aa  are  apiriioabla  to 
the  present  timea ;  together  with  full  but  compendious  Ex- 
poaidona  of  the  Modem  Improrementa  of  the  Law  up  to 
May,  1848;  the  Original  and  adopted  Materials  bdng 
throughout  the  Work  Typographically  distingtdahed  from 
each  other.  By  HENRT  JOHN  STEPHEN,  Serjeaot-at. 
Law.  Tbe  Second  EdMoo  pr^ared  tor  Om  preia  faj  JAma 
Btbpbb*,  Esq.  BanMer-at-tdiw. 

Extract  from  the  Authot't  Advertiaewunt  to  tkt  preient 
BditUm  !  **  The  correction  of  the  Work,  In  reference  to  the 
new  Statatea  and  Cases  (which  are  brought  down  to  Hay, 
1848,)  and  the  revision  of  the  Preaa  in  general,  liaa  been 
confided  by  the  Author  to  tiia  Son;  hla  own  retirement  from 
professional  practice,  and  the  transfer  of  his  attention  to 
official  duties,  rendering  him  less  competent  than  (bnnerly 
to  labours  of  that  descriptioD.  Bat  the  aheeta  have  been 
lurartably  laid  before  him  daring  tbo  progreas  of  the  print- 
lqg>  aad  ke  faeb  himc^tf  abla  to  vooch  ftir  thdr  aoeoracy." 

'V  ^  ^  Prospect 08,  detdHng  tbe  Contents,  fto.  of  the 
Second  Edition  of  this  ioaportant  work  has  bean  prepared, 
and  may  be  kad  giytte,  on  ap^teatlon  to  the  pabUshwi. 
Flrqiaring  tat  immediate  putBcation,  in  one  vol.  6to.  and 
eomiuled  htm  the  Second  Edition  of  that  work, 
QUESTtONS  FOB  LAW  STUDENTS  on  Mr.  Seijeaat 
Bt^lten'*  New  Commentaries  on  the  ;Laws  of  England. 
By  Jamea  Stephen,  Esq.  of  the  Middle  Temple,  Barriater- 
BULaw. 

London ;  Henry  Butterwoiih,  Law  Bookseller  and  Fub- 
lisher,  7,  Fleet-atreeL  Dublin:  HODGES  and  SMITH, 
Qrafton-atreeL 


A  .CARD. 


pHARLES  SHARPE  cannot pmitthicopporti 
^  nity,  at  the  tormioatioa  of  another  aeaaon,  of  retumii 
hia  sincere  thanlis  to  the  public  (amongst  whom  lie  mi 
number  many  of  his  wannest  frienda.)  for  their  Idndnet^ 
haring  sntrosted  to  hlra,  TritHo  the  /ost  thirty-tioo  year 
varions  important  and  valuable  fibraries,  as  well  as  oth 
kisda  of  property,  foe  sale  by  Auction,  and  for  bartng  i 
oftea  teatlBed  their  apprriiatioaof  bk  manaer  of  condnctii 
tbeiv  Mln  tad  eettUi^  tbrir  aoeomta.  He  begs  to  atvu 
tliem  tbatbitagrl^  and  promptitude  shall  ever  remain  pn 
mineot  ffeatnrea  in  Us  profoasional  eharaoter ;  and  ha  ii 
therefore,  not  withoot  hope  that  he  aiay  oootinae  for  mao 
yeua  to  ezperienee  that  diatiBgaiAad  flnonr  whkdi  be  b 
hitherto  eqjoyed. 
AagleeMtreet.  October,  1B48. 

'  LAW  LTBBABT  OF  A  BABBISTBB. 

CHARLES  SHAaPEmpeoifuUyAiiDmniceRb 
the  Bai  that  he  wQl  have -the  honor  submiltiq-  tk 
above  Law  Lihnry  to  Auattoi^  w  TUESDAY,  the  Iti 
November,  1848,  and  fiAoiriBg  di^  CatalogBea  will  h 
ready  on  the  Saturd^  previoas. 


MISCELLANEOUS  LIBRABT. 

pHARLES  SHARPS  beg$  leave  to  aUte,  thai 
^  the  Catalogoo  of  an  iatereat^g  coUeotloa  of  Staadird 
tilterature,  chiefly  on  Irish  Affairs,  Irish  History, 
graphy,  Antiquitiaa,  &o. ;  also  Perlodicala,  Fore^  mi 
General  Hiatoty,  Voyages  and  Traveta,  Illustrated  Works, 
Atlasses,  M(va  on  Boilers,  Printe,  &c.  is  prcpariaf  Ac 
publication,  and  will  be  ready  about  the  Itth  Noi[.  184& 


STANPARD  LIBRARY. 

CHARLES  SHARPE  begs  also  to  state  thai  be 
la  prepaying  the  Catalogue  of  aa  extcsinra  eoDeetioiicr 
Studard  LHerature  (bound  and  in'  bOarda)  oomprisitv  Es- 1 
gush  matory,  Topogr^y.  Biography,  Fordgo,  sad  Ge- 
neral Hislory,  Toyages  sad  Trwreb,  DIvinitf,  Werin  oil 
btaha&tra.  Mah  Hlstoiy,  Novek.  Poetty,  fto.  tobeSaMI 
by  Auction  about  the  Third  week  in  Novembw,  1848.  i 
Small  paroetf  of  Books,  Printa,  and  other  Wigkn/\ 
Art  are  brought  forward  In  oceasiopal-aatet;  And  reoeictw^ 
much  attention  as  extensive  collections.  , 


ISaio.  Sedond  Edition,  price  3s.  6d. — By  Poit,  Zt. 

THE  ACT  TO  FACILITATE  THE  SALE 
OF  INCUMBERED  ESTATES  IN  IRELAND,  wit 
a  Copious  Index,  and  DIreetiAns  for  PVooeediiv  nnder  tl 
provisions  of  the  Aot  for  the  Sale  of  Landa  ant^  to  II 
enmbranoaa ;  to  wbleh  ia  now  added  Forma  (settled ) 
Connsel)  fior  Petition,  Advertiaement,  Kotieea,  &&  Ac  i 
dlreotedbgrihftAet.  By  WUHam  HaeartH^  H'Cv.  Sol 
dtor. 

DnhUn:  EDWABD  J.  MILLZEEKk  CaBegeGnea. 


WILLIAM  THOMPSON  (late  of  Henry-* 
,  Cutler  to  hia  Excellency  the  Lord  UaBtenaaU  Bu 
and  Surgioal  Inatrunent  Maker,  48  Dame-alraet,  Dobln 


An  oannnmilcMloM  (br  the  IRISH  JURIST  sk  to  be  Mt, 
to  the  MUtm.  wttli  tbt  FoUUmt,  B.  J  UILLUCBV,  I&,C0U^ 
OREEN,  Con-QcpondenU  will  pleMe  air*  the  Name  and  Awf*-  " ' 
SehBH*  of  the  papw  OMMt  Oe  OMUfM  wiUi  anrvcn  M  Abut« 
CommuQicatloni— nor  oul  ma  Cam  Be  IccoaBtoUt  Ibr  tbs  nwni 
lUiiiucripti,  tec- 

,  Met*  for  the  IRISH  JURIST  Wt  with  E.  J.  HILLIKKN.  [VSl 

taOnbbnvKa bring IbnartE^^  fef  F«ir<iDttt*'' 

hmmsucb. 

Tarnrs  or  SvaaoaiPTioa—CpayaUsin  adnnee): 
Yearly,  8(M.       Balf-yaarij,  17&       Qparteri;.  ^ 


^fj^^^T^T^/^S  MAAC  white;  st  bli  Prtatlnj  OBot 
Gh  or  DquIr.  Ssturfsjr,  NorendifvM.  IttST^ 
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Price  9d, 


of  the  Gtntlemen  who  juvour  Tbk  Ibish  Jitbist  with  Reportt  in  the  eemnd  Comrtt  of 

Law  and  Bqxdty  in  Ireiand,  are  at  fottowt 

KOBBHT  W.    OSSOBHB,  Esq., 

ud 

John  Pitt  KKiiMBDr,Ewi.,Bir. 
f  riBtcrs-at-Law. 


s: 


CoBTt  of  ChBnewy,  In- 

ApTMto  

fWiuiAii  BcBBB,Es4.,  and 
SoOl  Oo«rt»  w  }  Wi&LiAH  JoitH  DtTBDAB,  'Boq., 

(  BanMan-aULaw. 

r  Oh  ABU*  Habb  HwfTMXLL,  Eiq. 
_  ^  3  a"d 

Eqait;  Exete«air  J  Wiluam  Hioksob,  Baq^  Bar- 

L    ristera-at  Law. 


E««h~n»»    C  JobbBlacbbam,  E»q^  and 
^JL^^,   JA-^ickbt,  Esq..  BarrlaterMt 


Qneen'i  Bench,  Indnd'  (  Johb  T.  Baoot,  Esq.,  and 
iag  Ci^  Bni  and  Be-  ^  Flobbvcb  M*CABTBr,  Eaq., 
^stry  Appeals  '  BarrlBt«n-at<Lftw. 

Exchequer  of  Pleaa,  ta-  f  Cbas.  H.  Hehpbill,  Esq.,  and 
abiding  Manor  Court  i  William  Bioksob,  Esq.,  Bar- 
aad  Begifltr;  Appeala.  (  rlsters-at-Law. 

CoBunon  Flaa.  {^j:^:,?*""' 


DUBLIN,  NOVEMBER  11,  1848. 


Tn  last  Act  in  the  Statute  "Bock  for  last  sesrion —  | 
II  &  IS  Vic.  cap.  t33,  makes  but  little  progress  in  ' 
the  legislation  which  is  necessary  for  the  amendment 
of  tbs  whole  sjatem  of  laws  relating  to  Saving's  , 
Banks,  which  requires  thorough  revision.    -We  ae-  j 
cept  it,  however^  as  a  first  inatalment,  deprecating  j 
that  pieoeneal  le^lation,  which  spreads  in  a  de-  I 
taebed  mi  mmitimetory  shape  the  laws  wfaieb  re-  , 
gnlate  may  particular  aubject,  which  ahould  be  com-  j 
U'led  in  one  comprebensive  measure.  | 
The  late  Act  repeala  so  much  of  the  7  &  8  Vie.  | 
e.  63)  a.  6,  aa  exonerated  Trostees  or  Managera 
firon  makiog  good  any  defidencjr,  except  they  had 
in  vfitin^,  wpodted  with  the  CommisdonerB  for  the 
redaction  of  Uw  National  Debt,  declared  their  wil- 
In^eat  to  be  liable,  a&d,  instead  of  thte  senseless 
pnmaioD,  whidi  made  Trusteea  practically  irre- 
sponsible— leaves  it  in  the  power  of  a  Trustee  or 
Manager  to  limit  his  liability  to  a  specific  amount, 
which  most  at  least  amount  to  £100.    It  provides 
also  for  the  appointment  of  Auditom,  but  leaves  ud- 
touched  the  pre-existing  rights,  or  rather  wrongs, 
and  remedies— or  no  remedies,  of  depositors 

The  biatory  of  these  institutions  ia  of  modern 
origin.  It  waa  not  till  the  year  1817  that  the 
L^islatare  made  any  proviaion  for  Savings^  Banks, 
iltboogh  before  that  period  there  were  four  such 
institiitioiia  ousting  in  Ireland. 

By  the  57  Geo.  S,  c  105,  being  an  Act  entitled, 
**  ID  Act  to  encourage  the  eatabliahment  of  Banks 
tor  Safinp  in  IreUmd,"  it  waa  enacted  amongst 
oAar^  diit  the  Commiasionm  for  the  reduction  of 
the  National  Debt  should  be  authorized  to  allow  for 
tba  draoiita  of  Savings'  Banks  an  intereat  of  £4. 
1  Is  3d.,  per  cent  per  annum,  and  as  the  same  Act 
oootained  no  restrictions  as  to  the  amount  of  the 
iavestments  by  the  depositors,  who  might  have 
dqtoiita  in  as  many  banks  as  they  pleased,  it  was 
iaevitaUe  fropi  the  hi^  rate  of  interest,  and  unre- 


stricted liberty  of  inveatmoit  that  daasea  of  peraona 

became  depositors,  for  whom  the  benefits  of  this  Act 
of  Parliament  were  never  intended.  To  remedy  tbia 
abuse,  the  5th  Geo.  4.  c.  62,  sec.  21,  (being  the  next 
Act  pasaed  regarding  Savings*  Banks  in  Ireland,) 
enacted,  *'  that  from  and  after  the  2Uth  of  Novem- 
ber, 18^:4,  it  shall  not  be  lawful  for  the  Trustees  of 
any  Savings'  Bank  in  England  and  Ireland  respec- 
tively to  receive  from  any  one  depositor  any  sum  or 
sums  exceeding  £50  in  the  whole,  during  the  year 
tiien  next  ensuing,  or  exceeding  £30  in  the  whoia» 
exolutive  of  interest  in  any  one  year  aflerwards 
nor  to  receive  from  any  depoeitor  any  sum  or 
sums  whatever  which  shall  make  the  sum  to 
which  such  depontor  ahall  be  entitled  to,  exceed 
the  Bum  of  £200  in  the  whole,  udosive  of  in- 
teresU*  The  35th  sec.  of  9  Geo.  4,  c  92,  (wbieh 
is  at  present  in  operatim,)  makes  it  illf^w  for 
the  Trustees  to  receive  more  than  £d0  in  the 
wholes  exclusive  of  compound  interest,  in  any 
one  year,  or  to  receive  any  sum  or  sums  of  money 
whatever  which  shall  make  the  sum  to  which  such 
depositor  shall  be  entitled  exceed  £150,  provided 
that  when  the  sum,  standing  in  the  name  of  the  de- 
positor, amounta  to  £200^  no  intmst  shall  be  pay- 
able. 

The  27th  sec.  of  the  9  Geo.  4,  o.  92,  extends  the 
amount  of  deposits  in  favour  of  the  Trustees  or 
Treasurers  of  any  charitable  or  provident  institution 
in  England  or  Ireland  for  the  maintenance  of  the 
poor,  to  £100  per  annum,  provided  the  amount  in- 
vested shall  not  at  any  time  exceed  £300,  exolusiTa 
of  intwest 

With  the  view  of  giving  to  the  depoiitorB,  (in  case 
of  any  dispute!  arising  between  th«n  and  tiie  Trus- 
tees,) an  easy  and  expeditious  remedy,  for  recover^ 
ing  th«r  demands,  without  the  expense  and  difR- 
culty  of  sustaining  actions  in  the  superior  courts, 
the  45th  sec.  of  the  same  Act,  (9th  Geo.  4,  c  92,) 
enacts  **that  if  any  dispute  shall  arise  between  any 
such  institution  and  any  individual  depositor  tliereio, 
or  any  executor,  administrator  next  of  kin,  or  credi- 
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tor,  tbeD  the  matter  shall  be  referred  to  the  arbitra- 
tion of  two  iodifferent  pertons,  one  to  be  chosen  and 
appointed  riie  Trustee  Manager,  and  the  other 
by  the  party  wHh  whom  the  disptite  arose,  and  in 
case  the  arbitrators  shall  not  agree,  then  such  matr 
ter  shall  be  referred  in  writing  to  the  Barrister^t- 
law  to  be  appointed  by  the  said  CommisBiooers  as 
aforesaid,  who  shall  recuve  a  fee  of  not  more  than 
one  guinea*  and  whatever  award,  order,  or  deter- 
mination shall  be  made,  shall  be  binding  and  con- 
dudve  against  all  parties,  and  shall  be  loal  to  all 
intents  and  purposes  without  any  appeaL 

Tbe  14th  sec.  of  the  7th  &  8th  Vic.  c.  83,  (Aug. 
1644,)  takes  away  from  depositors  the  power  of 
appointing  an  arbitrator,  and  refers  the  matter  in 
dispute  directly  to  the  Barrister,  whose  award  is 
final  as  before ;  tbe  Barrister  under  the  last  section 
has  also  the  power  of  proceeding  ex  parte  on  notice 
in  writing  to  the  Trustees  and  Managers.  It  would 
appear  from  the  8th  section,  which  invests  all  tbe 
propMty  in  the  Trustee  or  Trustees  of  such  institu- 
tion for  the  time  being,  that  tbe  awards  of  the  Bar- 
rister must  be  against  the  Trustees  as  Trustees,  and 
that  in  no  case  can  they  be  personally  liable,  except 
when  the  funds  are  misapplied.  The  cases  of  Cri^ 
y.  AmWv,(8  Bing.  394.)  and  Ring  y.  MidenhaU 
SmnngB  Bank,  (6  A.  8t  EU.  952,)  havededded  that 
the  45th  section  took  away  the  jurisdiction  of  the 
courU  of  law,  whilst  Cookt  v.  Ccmrtoim,  (6  Ir.  £q. 
Rep. 366)  establishes  that  a  suit  in  Equity  cannot  be 
maintained  by  a  depositor  against  the  Trustees,  on 
the  ground  that  arbitration  as  directed  by  the  sta- 
tute is  the  only  mode  of  proceeding  in  case  of  dis- 
putes between  the  depositor^  and  tbe  Bank ;  the  late 
Act  makes  no  alteration  in  the  manner  of  proceed- 
ing by  depositors.  In  the  case  of  Cooke  v.  Lord 
Courtoton,  the  Bank  had  closed  without  paying  the 
depository  and  it  certainly  appears  very  question- 
able whether  the  jurisdiction  of  a  court  of  Equity 
was  removed  by  the  45tb  sec  of  9  Geo.  4,  c.  9.  ft 
appeared  a  very  reasonable  c»>nstruction,  that  the 
arbitration  clause  only  applied  to  cases  where  the 
iustitntion  was  existing,  and  the  dispute  arose  be* 
tween  the  Trustees  and  an  individual  depositor,  and 
not  to  cases  where  the  Bank  'dosed,  and  there  was 
a  complicated  account  to  be  taken.  The  question 
was  raised  on  demurrer,  and  the  case  was  nevw 
carried  farther.  It  seems  at  variance  with  the  spirit 
of  our  constitution  that  questions  of  such  magnitude 
should  be  left  to  tbe  adjudication  of  one  iodividutU, 
from  whom  there  is  no  appeal,  and  there  is  an  ob- 
vious defect  sprihging  from  the  arbitration  system, 
that  the  acts  do  not  give  a  summary  mode  of  recover- 
ing the  awards  when  decreed  by  the  Barrister. 

Before  the  depositor  can  be  in  any  way  benefitted 
by  the  award  he  must  bring  an  action  into  the-supe- 
nor  courts  to  recover  the  amount,  and  thus  be  har- 
rasted  with  the  delay  and  expense,  from  which  it 
was  the  object  of  the  Legislature  to  free  him.  Chief 
Justice  Tindal,  in  his  judgment  in  Oup  v.  Bun- 
bury,  after  deciding  that  the  remedy  by  action  was 
teken  away,  and  that  by  arbitration  substituted, 
proceeds,  **  It  is  evident,  I  hope,  that  the  Legisla- 
ture contemplated  the  cheap,  simple,  easy  and  equi- 
taUe  adjustment  of  all  disputes  by  a  reference  in  the 
mode  pointed  out  io  the  Act,  instead  of  tiie  more 
mxyvmm,  dilatory,  and  oncartain  remedy  by  action 


at  law,  and  we  think  that  we  should  defeat  that  very 
serviceable  object,  serviceable  alike  to  tbe  d^KicitOT 
and  tbe  institution,  ttoless  we  oe«8tr«»  tbe  words, 
used,  as  words  which  impwt  aa  obU^tion  to  refer, 
and  take  away  the  right  to  sue  ia  the  eupoior 
courts."  We  conceive  the  intentioas  of  the  L^i>> 
lature,  as  declared  by  the  learned  JaAge,  are  not 
carried  out,  in  the  absraoe  of  a  sunmiary  mode  of 
enforcing  the  awards. 

We  think  the  appointment  of  andlton,  given  by 
the  third  section  of  the  late  Act,  and  thdr  certifieare 
aa  to  the  half-yearly  inspection  of  the  d^MMttv's 
books,  required  by  the  fiftii  section,  will  be  foand 
to  insure  greater  accuracy  and  ocHreetnMS  in  the 
annual  returns  of  tbe  accounts  to  theCemmissioneii, 
than  has  yet  b»n  attained.  Whilst  the  46  sec.  at 
the  9  Geo.  4,  c.  92,  merely  require  that  tbe  Tmsteei 
should  annually  cause  a  general  statemoit  to  be 
prepared,  shewing  the  balance  or  prindpal  sura  due 
to  all  the  depositors  coilactwely ;  the  thinl  sec.  of  the 
lato  Act  enacts,  "  That  Trustees  <^  every  Savings 
Bank  shall  cause  tbe  annual  and  other  statemeau 
required  to  be  transmitted  under  the  Acts  relating 
to  Savings  Banks,  to  be  certified  and  verified  by  the 
auditor  or  auditors  appointed  by  the  said  Tmsteea, 
in  additioB  to  tiie  attestation  by  Tnutees  and  Hans* 
gera  now  required  by  the  said  Act,  and  shall  abo 
cause  a  certificate  fiom  the  said  auditor  or  auditors 
as  to  the  result  of  his  or  their  examination  of  such 
of  the  depositors  books,  as  may  have  been  produced 
to  him  or  them  for  examination,  to  be  transmitted 
with  the  said  annual  statement  to  the  said  Conunis- 
sioners.** 

This  last  sec.  must  be  taken  along  with  the  5lh 
which  enacts,  "That  tbe  rules  of  tbe  Savings  Banks 
in  Ireland  shall  specify  a  number  of  days,  not  less 
than  two,  in  every  year,  ending  the  20th  of  Nov,  on 
which  the  book  of  each  depositor  shall  be  produced 
at  the  office  the  said  Savings  Bank,  for  the  pur- 
pose of  being  inspected,  examined  and  verified  with 
the  books  of  the  institution  by  the  auditor  or  andi- 
tors,  and  in  case  the  said  book  shall  not  be  produced 
on  or  before  the  last  of  the  days  mmtioned  in  sdt 
one  year  ending  aa  aforeaaid,  the  said  account  shu 
be  closed,  and  all  interest  shall  cease  to  aoerue  on 
tbe  suras  deposited  fhnn  the  Saturday  the  year 
in  which  the  said  books  should  have  been  so  pro- 
duced, in  the  case  of  any  depositor  who  shall  bars 
received  notice  to  produce  his  said  bo(^  and  of  any 
depositor  in  a  Savings  Bank,  the  rules  of  which  pro- 
vide for  the  production  of  deposit  book  once  in  eadi 
year.  Provided,  nevertheless,  that  the  Trustees  or 
Managers  shall  have  the  power  to  re-op«i  the  said 
account,  but  only  to  allow  interest  thereon  irom  the 
time  when  the  same  shall  be  re-opened,  unless  the 
Trustees  shall  be  satisfied  that  sucb  depositor  bsi 
been  prevented  by  some  sufficient  cause  from  pro* 
dudng  the  deposit  book  at  the  time  so  specified,  and 
an  extract  of  this  provision  shall  be  enrolled  as  one 
of  the  rules  of  every  Savings  Bank." 

If  these  provisions,  which  are  entirely  nev,  be 
faithfully  cwried  out  by  the  auditw  or  auditors,  co-  | 
operating  with  the  Trustees  or  Managen^  it  will  bs 
impossible  for  any  defidenoy  in  the  funds  to  arise  of  i 
more  tlian  one  year^  growth,  without  the  knowledgf 
of  the  Commissioners  of  the  National  Debt,  vbo 
have  power,  under  the  7th  sac  to  doM  th«  aooouD^ 
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and  to  diMODtinae  any  further  account  with  tbo 
Tnateea.  A  power,  similar  to  that  oontaiaed  in  the 
lart-aentioned  section,  is  given  to  the  CommiMion- 
en  under  the  46th  sec.  of  the  9th  Geo.  4,  c.  92,  but 
Uioiu;fa  from  reoeet  inveetigationa  into  the  affairs  of 
the  Savings  Banks,  the  defidency  in  the  fands  have 
been  found  annually  to  have  increased,  they  did  not 
think  it  necessary  to  exercise  this  power.  We  be- 
Ueve,  however,  that  the  appointment  of  aadttora 
will  guarantee  to  the  Coramissionera  an  acciirate 
annual  sUtement  of  accounts  for  the  future,  and  so 
enable  them  to  form  a  correct  judgment  as  to  the 
afiain  of  the  Banks.  The  expense  attending  the 
appointsMRt  of  these  officers  need  not  be  conside- 
rable, as  the  Trustees  have  the  power  of  agreeing 
with  the  Trustees  of  any  other  Savings  Bank,  as  to 
the  appointment  of  a  common  auditor.  In  point  of 
fact,  one  or  two  individuals  oould  perform  all  the 
duties  required  by  the  Act  of  Parliament,  while  the 
advantage  to  the  depositon  of  having  responsible 
officers  to  eumine  into  the  affairs  of  the  Banks, 
would  go  far  to  restore,  in  the  minds  of  the  indus- 
triooi  classes,  depositing  their  savings  in  these  insti- 
tudooa^  that  confidence  whtcfa  has  bemi  so  mudi 
diak^  by  tlie  recoit  stoppages. 

— ♦ — 

Tke  Ad  loJiuilUatg  lAe  tale  of  Incumbered  Estates 
m  JnUmd,  with  an  Introdudion,  Commentary, 
Permet  and  Indejc^      BamilUm  Smyihey  E$q. 

The  Act  ioJadUtate  the  tale  of  Incumbered  Estatee 
m  Ireland^  with  a  copioue  Index^  Second  Edi- 
Uany  m&  Forsu,  bg  W^&am  Macartneif  M'Cay, 

.We  sgrse  with  Mr.  Smythe  that  no  Act  of  Parlia- 
mnit  suwe  the  3  &  4  Vic  c.  105,  has  been  passed 
of  sodi  hsportaoee  to  Ireland  as  the  Act  for  the  sale 
<tf  iocmnbered  esUtes ;  withiu  three  weeks  after  it 
became  law,  Mr.  H*Cay  had  pablwbed  his  irork, 
whidi  has  alveady  sera  a  second  edition,  and  which 
contains  a  careful  analysis  of  the  measure,  and  a 
good  index,  Mr.  Smythe  has  successfully  followed 
Ike  plan  wfaidi  be  adopted  In  his  former  publication 
on  Hr.  Pigott's  act,  and  in  his  introduction  has  given 
asuccinctepitomeof  the  latestatute.  We  gladly  avail 
ourselves  of  the  assistance  of  a  member  of  each  pro- 
festim  in  considering  this  very  important  measure, 
whicb  cannot  yet  be  said  to  be  fairly  in  operation, 
the  Chancellor  and  Master  of  the  Rolls  not  having 
as  jet  published  their  General  Orders  *<  for  better 
carrying  the  Act  into  effect.'*  It  cannot  be  doubted 
that  fsdUties  for  the  transfer  4^  incumbered  estates 
wm  desirable,  and  tbeir  necessity  was  precipitated 
hf  the  recent  famine,  and  the  consequent  pressure 
of  an  ilUadJusted  Poor  Law,  which  east  the  burden 
of  nipporting  poverey  upon  the  embarrassed  land- 
lord, wUlst  the  incumbruoer  was  exempt  fW>m  ooo- 
tribatkn  to  the  ruinous  taxation,  which  weighed  so 
oBsqually  upon  his  debtor. 
.  From  vanona  eanses  springing  from  the  distress 
sf  the  country,  land  in  abundance  will  be  thrown 
into  the  market.  Let  us  examine  the  process  by 
which  it  will  be  brought  to  the  judicial  hammer. 

lat  by  sale  under  the  order  of  the  Court  The 
owaer  of  an  incumbered  estate  may  contract  out  of 
Court,  and  apply  afleirwards  for  its  approval  of  the 
contract,  or  may  apply  to  the  Court  iu  the  lli^  in- 


stance for  a  sale ;  an  incambranoer  euoot  contract 
except  under  the  ^rectUm  of  the  Coiut. 

The  proceedings  are  to  be  by  petitbm.  This 
is  a  very  important  change  in  ^e  practice  of  courts 
of  Equity,  bills,  answers,  replications,  proofs,  first 
hearing  and  decree  to  account,  are  all  swept  away, 
and  we  are  free  to  confess  that  in  ordinary  cases 
where  no  discovery  on  oath  is  required,  the  change 
is  a  salutary  one,  the  proceeding  by  petition  will 
be  more  inexpensive  and  more  rapid;  we  by  no 
means  undervalue  the  advantage  of  obtaining  an 
admission  on  oath,  nor  the  power  which  a  plaintiff 
possesses  of  "  laying  naked  the  heart  of  the  defen- 
dant," but  in  all  friendly  suits — and  the  numeroM 
short  causes  which  are  set  down  term  after  term, 
may  be  cited  as  instances— every  step  preliminaiy 
to  going  to  the  Master's  office  was  a  useless  expense. 

We  are  aware  in  making  this  statement,  that  in 
cases  where  cause  is  shewn  uainst  maUng  an  order 
of  reference  on  the  petition,  it  will  be  inconvenient 
to  try  the  question  on  affidavits,  bat  the  exceptional 
oases  will  not  counterbalance  the  benefit  generally 
conferred  on  the  suitor.  The  seventh  section  directs 
that  the  petition  shall  set  forth  the  interest  of  the 
petitioner,  and  the  uses,  limitations,  and  trusts  to 
which  the  land  stands  limited,  and  the  incumbran- 
ces affecting  it,  and  shall  be  vmifled  as  tiie  Court 
shall  direct. 

We  know  not  whether  the  new  General  Orders 
will  direct,  that  the  affidavit  to  verify  the  petition 
should  state  that  the  uses  and  trusts,  incumbran* 
ces  and  charges  set  forth  in  the  petition  are  the  only 
ones  affecting  the  lands,  but  we  think  it  desirable 
this  should  be  so,  because  thus,  before  any  step  is 
taken,  due  examination  of  the  title  will  have  been 
mad^  and  an  accurate  knowledge  acquired  of  the 
state  of  the  property,  and  on  both  these  points  the 
Court  will  have  perfbct  information,  and  random 
litigation  will  be  checked.  It  would  prevent  the 
springing  up  of  a  practice  similar  to  that  of  putting 
an  imperfect  bill  on  the  file,  requiring  extensive 
amendments  afterwards.  Two  courses  could  have 
been  adopted — either  a  short  statement  of  the 
petitioner's  estate,  or  of  the  incumbrance,  as  the 
case  may  be, — and  of  the  lands  desired  to  be 
sold  ;  or  a  complete  one,  setting  out  every  limi- 
tation and  incumbrance;  the  former  would  not 
satisfy  the  requisitions  of  the  statute,  and  the 
latter  will  probably  be  found  the  most  econo- 
mical in  the  end;  one  of  the  objects  for  which  the 
Chancellor  and  Master  of  the  Rolls  are  empowered 
to  mi^e  General  Orders  being  in  order  that  the  pro- 
ceedings "  may  be  dona,"  (the  language  is  that  of 
the  statute,  not  ours,)  with  the  least  cost."  These 
Orders  are  to  be  laid  before  the  Houses  of  Parlia- 
ment within  a  specified  period,  bat  from  the  time  of 
their  Imng  made  are  for  all  purposes  to  be  deemed 
a  General  Rule  and  Order  of  the  Court;  by  this 
means  tbeir  operation  will  not  be  suspended  until 
the  next  Session,  nor  does  there  appear  to  be  any 
necessity  for  laying  them  before  Parliament  at  all, 
the  only  reason  for  doing  so  would  be,  that  they 
would  thus  become  incorporated  with  the  Act,  and 
incapable  of  variation,  which  would  be  a  disadvau- 
Uge,  and  not  designed  in  this  case,  as  by  the  next 
section  there  is  a  power  given  to  rescind,  or  alter 
them.    Great  addUional  labour  wiU  be  thrown  on 
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the  Chancellor  in  rending  petitions,  bnt  we  do  be- 
lieve that  to  prevent  the  same  ground  from  being 
travelled  over  again  in  the  Master's  office,  the  peti- 
tion should  be  full  end  accurately  prepared  from 
native  searches  verified  by  affidavit ;  with  that  peti- 
tion, fiat,  searches,  and  amdavit,  the  Master  could 
at  once  proceed  to  take  the  aecounta,  and  direct 
service  to  be  made  on  every  peraoo  interested,  as 
stated  in  the  pedtion  ;  without  these  he  will  be  at 
sea,  and  the  charge — or  itatement  of  bis  case  in  the 
Master's  office — of  the  petitioner  will  Iw,  in  point 
of  fact,  a  bill  transferred  to  a  worse  tribunal,  where 
slovenliness  of  statement,  and  inaccura^  of  plead- 
ingmay  flourish  unchecked. 

We  assume  that  the  order  of  reference  lias  been 
made,  and  the  petitioner  fairly  launched  in  the  Mas- 
ter's office,  and  we  believe  that  the  Legislature  gave 
themselves  a  great  deal  of  unnecessary  trouble  in 
preparing  the  10th  section.  It  endeavours  to  set  out 
in  detail  the  various  particulars  which  an  order  of 
reference  may  direct.  This  was  unnecessary,  and 
would  have  been  Iwtter  done  by  a  few  general  words. 
Having  disposed  of  the  reference,  it  proceeds  to  con- 
fer powers  upon  Master  and  Court,  and  contains  the 
following  provinon,  to  wliich  Mr.  Smythe  has  called 
our  attention :  *<  And  for  any  of  tiie  purposes  of  this 
Act  the  said  Court  shall  have  power  to  compel  the 
production  before  the  Master  fktSi  deeds  and  other 
writings  relating  to  sify  property  in  question,  pro- 
vided always  that  no  incumbrancer  or  other  person 
being  in  possession  of  any  title  deeds  or  writings,  of 
or  rdating  to  any  property,  (and  showing  right  to 
hold  the  same,  as  a  security  for  a  debt  or  charge,) 
or  lien  shall  be  compellable  to  produce  the  same, 
nnless  or  until  it  shall  bave  been  ascertained  by  the 
report  of  the  Master,  that  the  monmf  to  be  produced 
by  the  sale  of  the  property,  and  applicable  to  the 
payment  of  such  debt  or  charge  will  be  sufficient  to 
pay  the  same,  hut  such  iocumbran(»r  or  other  per- 
son shall,  on  the  order  of  the  Court,  furnish  copies 
or  extracts  of  any  such  deeds  or  writings." 

We  s'  oold  be  glad  to  have  a  key  to  Uie  meaning 
of  the  Legislature!  the  forcing  extract  is,  to  our 
comprehension,  so  obscure  as  to  be  unintelligible. 
Assuming  that  the  words  «  or  lien**  should  be  in- 
eluded  in  the  parentheris,  we  venture  to  aslc,  how 
can  the  Master,  in  those  cases,  where  tliere  has  been 
no  contract  for  sale,  ascertain  whether  the  money  to 
be  produced  by  a  tale  will  be  sufficient  to  pay  the 
possessor  of  the  title  deeds?  it  cap  only  be  a  matter 
of  speculation,  and  even  supposing  that  he  could,  is 
there  to  be  a  separate  report  as  to  that  fact  by  the 
Master  before  the  production  of  title  deeds  can  be 
compelled  ?  and  it  is  observable  that  it  could  not  be 
even  approximately  ascertained  until  all  the  incum- 
brances were  proved,  and  didr  priorities  known,  so 
that  for  no  practical  purpose  could  the  deeds  be  ob- 
tained, except  to  handover  to  the  purchaser.  Neither 
does  this  unfortunate  section  oaam  on  the  holder  of 
the  deeds,  the  benefit  It  was  intended,  fbr  the  Court 
has  the  power  to  compel  the  incumbrancer  to  fur- 
nish copies  (H>  abstracts,  aud  if  he  be  thus  obliged 
to  disclose  his  title-deeds,  their  value  becomes  a 
n^ative  quantity,  the  petitioner  obtains  all  the  in- 
formation he  requires,  and  a  condition  of  sale  that 
the  purchaser  studl  only  require'  compared  copies, 


will  bring  the  estate  into  market,  without  any  im- 
perative necessity  for  the  original  deeds. 

The  section  was  prepared  in  England,  where  the 
law  of  lien  is  of  much  more  importance  tbao  in 
this  country.  Here  it  has  been  decided,  that  the 
lien  of  a  solicitor,  cannot  prevail  against  an  incum- 
brance created  prior  to  the  costs,  being  incurred, 
for  whic^  the  lien  is  claimed  Smith  v.  Chiche^, 
(2  Dru.  and  War.  393),  and  it  would  appear  that 
where  the  production  Is  once  mforoed,  the  benefit 
of  a  solicitor's  lien  is  lost,  even  against  incumbren- 
ces,  subsequent  to  the  lien,  Shmden  v.  Dnart  (2 
Dm.  and  War.  405). 

We  had  hoped  in  this  article  to  bave  conducted 
the  petitioner  safely  through  the  Master's  Office 
but  the  progress  both  to  the  suitor  and  writer  is 
slower  than  we  did,  or  the  former  may  anticipate; 
we  must  reserve  further  disoussion  to  a  future 
number. 


Canrt  ^apem. 

— « — 

EQUIXT  SITTING.— UICHAELHAS  TERM. 


Cimttvp. 
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H. 

O'Brien  tr.  YlUien,  B.A.P.P 

wder  pro  Con. 
Kent  V.  Hsdcett,  R.Ex.H. 
Doyle  V  Callow,  P.P. 
Preel  V.  Trant,  B.M. 
Ward  V.  Bosers,  P.P.  order 

pro  Coo. 
Colvan  V.  Oregg,  P.P 
Wliite  9.  Villiers,  B  H. 
Mdooy  9.  O'Brien,  P.P. 
Hamilton  9.  Hamilton,  P.P. 

B.A,  order  pro  Con. 
Williama  9.  Armstroo^,  B.M 
Jeuiop  p.  Clarke,  P.P. 
Bnnton  r.  Lowoejr,  P.P.B.M. 

under  <ffdcr  Ka.  B.A 
H'AMne  v.  St.  George,  P.P 
Coote  9.  Wbaley,  P.P. 
Hogg  9.  Garrett,  R.Ez.M. 
Purcell  9.  Buckley,  B,Ex.M. 
KiUlkoUy  V.  Dillon,  P.P.  for 

Dis. 

O'Dowda  9.  O'Dowda,  B.M. 
Carroll  9.  Hackett,  P.P.  or. 

der  pro  Con. 
Stolies  9.  Batsman,  E.H. 
Harrison  9.  Mason,  P.P. 


Bennett  v.  Bernard,  Re-H.P. 

to  order. 
Bennett  9-  Sargent,  io. 
Segenoa  v.  O'SuUivaa.  P.P. 
8mithwick9.  8mithwl(A[,P.P. 

order  pro  Con. 
SesTer  9.  H»ey,  P.P. 
Seaver  9.  Pttey,  P.P.  for 

Dia. 

Taughan  9.  HagUl,  Ap.B.0. 
Delap  9.  Hall,   and  «lUr' 

causes  P.P. 
Aylward  «.  Ajlwsrd,  P.P. 
EUis  9.  EUls,  P.P. 
M'Cartby  9.  McCarthy  H.I1. 

Order 

Sugrue  v.  MoUoy,  P.P.B.A. 

orier  pro  Con. 
Hedges  9.  O'SnUran,  P.P.B. 

A.  pro  Cod, 
Bnuter  9.  Earl  of  Llmerit^ 

P.P.  order  pro  Con. 
Gidnness  v.  Darley,  P.P. 
King  9.  Daly,  P.P. 
Cooiwy  9.  Hdbod,  P.P. 
Caaeuient  9.  Taggart,  P.P. 

order  pro  Con. 
Stewart  9.  Marqult  of  Done 

gsl  B.EX.H. 
Boe  9.  Scott,  P.P. 
Coonell  9.  O'DouneU,  P.P. 
Callaghatt  v.  Blake,  P.P.  oc^ 

der  pro  Con. 
Dudgeon  v.  O'Conndl,  P.P 


Digitized  by 


Google 


THE  lEISH  JURIST. 


13 


Pott*  ».  Tnrnlej  R.  Jud.  C. 
Archbishop   of    Dublin  v. 

Trimblntoo,  P.P. 
Df  Jioatukorwej  0.  CliMUt, 

B.A  order  pro  Con. 


Boss  D.  O'Ferndl,  P.P. 
Oalvra;  v.  Grajdoa,  P.P.B. 

A.  order  pro  Con. 
Thunder  v.  Cbunban*  P.P. 
order  pro  Con. 


Joswv.  BatcBiD,  B.BI.B.  A. '  Bell  v.  Abeame,  P.P. 
Stmt  V.  SuMk  do.  I  Bwesf(ffd  v.  Beresford,  P.P. 

Xarl  of  Iiimorick  *.  Hnntor,' Downea  r.  Rochford,  P.P. 

P.P.  I  Wwren  it.  Stabber.  P.P. 

Tradnnkk  v.  Ftaroo,  P.P.  Kirwao  v.  Woodhouae,  B.M. 
ofder  pro  Coik  |  TMLnj  v.  OaiiuieH,  P*P> 


(  OMthmedfrmm  pagt  6.) 

riou.  H  ifaall  and  mnjr  tw  bwfkil  ter  the  aald  Msdons,  to 
fire  tnch  work  to  the  county  torveyor,  with  power  to 
upend  a  ■nm  not  exceeding  the  mazimum  bo  approved  as 
wtmaiii  who  ahsll  came  aneh  work  to  be  executed,  and 
icconnt  for  the  exeentkn  thereof  to  the  grand  Jury  at  tJie 
foOewing  antsea. 

9.  Thet  wudh  aueaiitj  lo  to  be  entered  latolv  omtrKcton 
■ad  tbelr  mreUea  aball  be  a  reeopdaaaoa  to  Her  Majesty, 
bv  hofai  and  aneeeeeare,  and  of  Ufce  ftvee,  aa  otho-  recog- 
ilxaBoeiBadetotluiQiieeo'aBl^aty,  and  at  audi  atQoamed 
Ktdons  aajjnatfeepreaeotlaaaUuvtied  to  take  loohre- 
cofniixmce,  and  the  eecretaij  of  the  grand  jar;  thaH  prepare 
and  come  prorided  with  same,  so  as  to  present  delay;  and 
the  expense  of  pr^artng  same,  not  exceeding  sixpence, 
shall  be  defrayed  by  the  party  entering  thereinto ;  and  sacb 
recognitanoea  shall  be  preserred  lo  costody  of  such  secre- 
tsry  nntn  the  condition  tliereof  shall  have  been  fdlfiUed,  and 
didt  then  be  ddWered  np  to  the  eontraetar  tiureln  uuned, 
or  te  any  person  by  bhn  duly  anthorlied. 

10.  That  the  secretary  of  the  grand  Jnry  abaU  bare  charge 
of  all  eoDttaeta,  and  shall  proride  a  book  In  which  he  shall 
loscrt  an  abatract  of  all  sndi  coatraeta,  setting  ont  the 
names  of  the  contractors,  and  the  particulars  of  each  con- 
tract, sod  all  eootracts  so  entered  aball  be  numbered,  and 
every  book  shall  hare  an  alphabaticnl  index  referring  to  the 
Doffltwr  of  each  otntraet ;  and  snob  secretary  shall,  aa  sooa 
as  mtj  bs,  prepare  aobednlea  of  all  reptMrta  and  certificates 
far  works  ao  eontraeted  Ukt,  approrad  of,  and  presented, 
and  cBBse  the  aaae  to  be  printed  and  dlatribnted  in  the  man- 
nerbeis  l^thetfftrW.  4,  e.  IIS,  required  to  do  irith 
respect  to  aRiUcatlonsqnm^ad  of  at  Presentment  Sessions, 
and  shall  imme^ately  driiTcr  all  snob  reports  of  works  to 
iba  clerk  of  the  crown  for  tbe  county  to  wMoh  the  same  shall 
relate,  who  shall  preserre  tite  same,  and  within  scTen  days 
ddiver  to  the  treasurer  of  soch  coonty,  without  fee  or  re- 
ward, a  cqiy  tbcreof,  attested  upon  oath,  and  signed  by 
Idnts^ ;  and  such  treasurer  shall  return  the  same  to  the 
fcrcDaa  of  the  grand  jury,  when  they  tluSl  be  first  empan- 
aded  St  the  onauing  Spring  Assises ;  and  all  the  powers,  au- 
tborilioa,  or  provialana  glren  in  the  s^d  laat-mentiooed  act 
in  rdadon  to  wnrka,  or  the  execution  of  the  aaaae,  and  the 
lerying  the  expcoae  of  the  same,  ahalU  as  fcr  as  not  Incon- 
Osteal  with  tUs  act,  be  spirited  to  the  works  under  tids  act, 
and  the  sereral  forms  in  the  scfaednle  to  the  stf  d  last-men- 
tioaed  act  shall  be  applied,  or  altered,  aa  occasion  amy  re- 
quire, in  the  aereral  proceeding*  under  this  act. 

1 1.  That  tbo  aeeretary  of  the  grand  jury  for  each  county 
opoo  reedving  the  cwUflcate  of  approTal  of  the  Lord  Lien- 
tsaaat  of  any  pobUe  worka  preawtted  for  vndor  thla  aot. 
shall  lay  before  the  grand  jury,  at  the  next  aasises  or  pre- 
iiatlng  term,  audi  oertiflcate  with  a  schedule  under  bis 
hod,  atteated  upon  oath,  of  Uie  presentments  for  the  works 
BO  Bpfvored,  by  the  l.ord  Lieutenant,  and  contracted  tar 
or  gireo  in  cliarge  to  the  enrreyor,  and  also  spedfyii^  the 
Mma  andtf  this  act  to  be  raised  for  such  works  within  such 
barony  or  half  barony  and  the  number  and  amount  of  instaU 
■cata,  1b  wtdeb  soch  aum  la  to  be  raised,  wi^  interest  as 
afcrsaaU;  and  arery  aaoh  grand  jwy,  are  heral^  reqvJred, 
te  present  the  sum  or  fnstalBMota,  mentioned  in  such  cer- 
tifteste  of  apfnwal  and  adiadnle  lu  the  manner  therein 
approTed,  to  tw  r^sed  off  the  baronlaa  or  half  banndea, 
willuB  wUd  audi  works  shdl  be  altnate ;  prorMed  that  if 
the  grand  jnry  abaU  Ml  to  preaeot  the  aoia,  pr  the  instal- 


ment, specified  In  any  such  certificate  and  schedule,  the 
treasurer  of  such  county  Is  hereby  required  to  Insert  aneh 
sum,  or  such  omitted  part,  or  such  instalment,  in  Us  war- 
rant for  ndsiog  the  monies  presented  at  the  same  aadaea,  aa  if 
same  had  been  presented  auchgraad  jnry  to  he  raised  off 
such  barony  or  half  barony,  and  the  aum  or  instalment  shall 
be  raised  accordingly,  and  in  the  case  of  snma  to  be  ao  raised 
by  instalments  auch  treasurer  shall  in  like  manner,  and 
without  farther  presentment  or  authority  insert  a  like  instal- 
ment or  sum  in  bis  warrant  for  raising  the  sums  preaeoted 
at  each  succeeding  assizes,  until  the  whole  sum  payable  for 
each  such  work  shall,  with  interest,  be  levied  aa  aforesdd, 
and  the  aame  shall  be  levied  accordingly ;  and  the  proviaiona 
of  the  6  &  7  W.  4.  e.  IIS,  frith  reference  to  the  rdsing, 
allotment,  eolleotioii,  levy,  or  recovery  of  grand  jnry  eesa, 
and  the  payment  of  the  same  by  the  treasurer,  shall,  Bpplf 
to  all  such  sums  of  money  ao  inaerted  in  such  warrant. 

IS.  That  the  treasurer  of  any  county  in  which  present< 
ment  shall  have  been  made  for  the  completion  of  any  work 
under  this  act,  and  approved  by  the  Lord  Lieutenant  may 
borrow,  upon  security  of  the  {nvsentment,  any  sum  not 
exceeding  the  amount  ^proved  for  the  purpose  of  comp) st- 
ing any  such  work,  with  such  Interest  tbweon  aa  sbdl  b« 
stated  in  the  presentment ;  and  If  any  person  ahali  agree 
with  the  treaanrer  to  advance  the  amount  of  aadi  preaenU 
ment,  or  of  any  instalment  thereof,  and  shall  pay  the  same 
Into  the  bank  with  which  the  aaid  treasurer  has  his  publle 
account,  to  the  credit  of  the  s^d  account,  the  s^d  treasu- 
rer may  ^ve  a  draft  upon  the  said  bank  for  the  amount  so 
advanced  and  which  draft  shall  be  countersigned  by  the  clerk 
of  the  crown  of  the  county,  and  shall  be  made  payable  to 
the  payee  or  his  order,  with  interest  as  aforesaid,  at  the 
assises  at  which  the  said  presentment  oogbt  to  be  paid  under 
this  act;  and  any  sum  advanced  as  aftarnaUdiall  be  appHed 
I  by  the  said  treasorer'in  like  manner  aa  the  said  presentment 
or  lastahnent  la  directed  to  be  applied  under  this  act 
I  IS.  That  in  eases  where  the  cost  of  executing  any  work 
shall  exceed  twenty  pounds  the  justices  or  justice  and  cess- 
payers,  at  any  such  sessions,  may  authorise  the  treasurer 
of  the  county,  out  of  any  fbnds  under  his  control,  to  advance 
to  the  contractor  or  county  surveyor  to  whMU  such  woric 
shall  be  given  in  charge  and  presented  under  this  net,  upon 
bla  i^iplication,  any  sum  not  exceeding  three  fonrtiis  of  the 
eosts  of  voxth  work:  provided  that  no  soch  advanees  shall 
be  made  unleaa  such  ^Ucatloo  ahaB  be  accompanied  bj  a 
certificate  algned  by  the  county  aurv^ro^,  that  mora  than 
the  aum  i^^led  baa  been  lumestly  expended  upon  the 
woik. 

14.  That  any  person  who  may  have  contracted  for  the 
execution  of  any  work  under  this  act  may,  on  the  comple- 
tion of  the  work  if  within  1 846,  give  notice  thereof  by  post, 
addreased  to  the  county  surveyor  at  his  offlce,  who  shall, 
by  hinwelf  or  Ua  aariatanta,  within  fifteen  days  flnnn  the 
reedpt  of  such  notice,  examine  the  work  so  completed,  and 
in  case  be  shall  he  ftilly  satisfied  of  the  execution  of  such 
work,  shall  grant  bis  certificate  of  q>proval  to  such  eon- 
tractor,  which  shall  set  fbrth  the  amotmt  to  be  piud,  and 
description  and  number  of  the  contract  on  aeeount  ofwhldi 
payment  is  to  be  made. 

15.  That  the  treasurer  of  such  cmuty,  upon  the  produc- 
tion of  such  certificate,  shall  give  to  the  person  entitled  to 
such  payment  a  draft  for  the  amount  wUcb  draft  shall  coi^ 
t^  a  specification  of  the  purposea  ftir  wUoh  the  aame  shall 
have  been  drawn,  and  of  the  persoo  to  wfaiMt  payable,  and 
when  BO  rigned  It  shall  be  the  authority  fto  the  bankers  In 
whose  bank  the  county  funds  may  be  deported  to  pay  the 
amount  thereof,  any  thing  in  the  1  &  a  Tict.  0.  63,  intituled 
an  ad  to  amend  an  act  the  iatt  aettion  0/ parliament,  for 
providing  more  effectual  meant  to  account  for  pubUe  tnoniet, 
and  to  secure  the  tame  to  the  contrary  notwithstanding,  and 
such  draft  shall  be  as  valid  as  any  draft  for  the  payment  of 
money  given  under  the  said  last-mentioned  act ;  provided 
that  after  the  ex^tlon  of  lS4Btlia  contractors  shall  maka 
^>plication  for  and  recdvs  payment  sul^ect  to  the  provlsiooa 
of  the  acts  relating  to  tiie  presentment  of  puWc  monies  by 
grand  juries  in  Ireland. 

IS.  *  And  whsreaa  U  m^  be  expedient  to  complete  pub- 
*  Uo  works  in  certain  baronies  and  half  baronies  lu  Ireland 
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*  coMmMM>«a  voder  tbe  Mdd  flnt-rvdted  act,  and  which 

■  main  nnflnlsbed,  ■Uhon^h  the  uumnt  aathorissd  to  be 

■  applivd  to  the  ezecaUon  of  luch  works  by  the  commls- 

*  eionen  of  Her  Hejettjr's  treaaorj  onder  the  ewd  »ct  shall 
'  hare  beeD  expended,  or  ihall  not  he  ■affirient  to  complete 
'  SQch  work;'  tbe  lecretary  of  the  grand  Jury  of  aoy  coanty 
hi  Inland  in  tny  baron;  or  half  barony  of  which  a  apedal 
preeentment  sesaiooi  shall  have  been  held  under  this  act,  is 
hereby  required,  by  notice  to  be  poited  at  the  vsoal  plaooa 
of  poathig  pnblic  notices,  to  ooOTene  a  apedal  sessloM  for 
th^ooanty,  to  be^htdden  in  the  county  coart  hooae,  for  the 
pwposes  of  thto  act,  at  tlie  time  specified  in  soob  notice, 
not  being  soonerjtlian  sCTen  days  from  the  posting  such 
notice  nor  Uter  tlun  six  weeks,  after  the  first  special  pre- 
sentmeot  sessions  shall  have  l>Mn  held  for  any  Iwroay  or 
half  barony  within  such  county  ander  this  act. 

17.  That  every  Jnstice  for  snch  county,  not  being  a  stl> 
pemUary  magistrato,  nay  attend  and  are  hereby  required 
to  asaemble,  and  with  the  eeBa.pqrers  assodated,  aa  her^ 
after  apptAited,  to  hold  aneh  special  seasons  ftir  the  pnr^ 
poaea  ^thia  act,  at  tbe  said  county  court  house,  at  the  time 
spedfied  in  the  said  notice ;  and  the  secretary  of  the  grand 
jury  shall  attend;  and  the  said  justices  and  cess-pajers  pre- 
aent  sliall  ooostitate  a  special  sessions  for  the  purposes  of 
this  act ;  and  tbe  several  provisions  contained  in  the  said  act 
of  the  6  b  7  Vf.4,  c  1 1 6  relating  to  the  selection  of  a  ch^r- 
man,  and  the  powers,  dntiea  and  authorities  of  such  chair- 
man and  of  Jostices  and  oess-payars  at  county  presentment 
sessions,  and  relating  to  ai^Mmied  aesriona  finr  opening 
tenders  and  the  making  of  contracts  thereat,  and  relating 
to  tha  dadaratioas  by  the  jostices  and  cess-payers  who  shall 
act  at  any  county  {ffesentment  session,  and  also  relating  to 
the  powers,  duties,  and  anthorities  of  the  secretaries  at 
grand  Juries,  county  surveyors,  clerks  of  the  crown,  clerks 
of  the  pesce,  and  all  other  officers  shall,  as  amended  by 
7  W.  4  &  1  VioL  c.  S,  as  fsr  as  tbe  same  are  applicable,  or 
necessary  for  carry  Lag  oat  tlila  act.  and  not  Lnooosistent 
with  such  provisions,  extend  to  all  prooeedinga  at  the  ape- 
dal  sessiras  to  be  hdd  under  this  aet,  as  if  the  saote  were 
herein  repeated  and  enacted,  unless  where  other  provisions 
•re  herdiy  substituted ;  prorlded  that  in  any  declaration  1^ 
any  such  Justice  or  cess-payer  the  title  of  tills  act  shall  be 
inaerted  together  with  Uie  titie  of  6  &  7  W.4  c.  116. 

18.  ThAt  thejufltloes  and  cess  payers  associated  at  each 
special  presentment  sessions  for  any  barony  or  half  barony 
under  this  act  shall  select  one  of  tbe  si^d  cess-payers  for 
every  barony  or  half  barony  to  be  associated  with  the  Jus- 
tices of  tbe  oounty  as  a  meml>er  of  ttie  sold  special  sessious, 
and  tbe  seoretarj  of  the  grand  Jury  shall  out  a  list  of 
the  persons  so  ohoaen  at  such  special  sesdons  and  shall 
forthwitit  notU^  the  same,  and  ttie  day  appointed  for  suoh 
■pedal  sessions,  to  them,  and  shall  read  out  the  list  preri- 
ooa  to  the  appdntmeot  of  the  chairman  for  the  ssid  sessions; 
and  the  secretary  of  the  grand  jury  shall  place  before  such 
sesdoDS  the  reports  made  by  tbe  county  snnreyor  to  the 
spedal  sessions  tield  for  any  barony  or  hdf  barony,  or  bar- 
onies or  hdf  Imronies,  within  the  county,  as  the  same  shall 
have  been  endorsed  by  tbe  efadrmanthmof  onder  this  act ; 
and  the  Justices  and  eevs-payers  associated  In  the  sdd  spe- 
dal aesdeBa  shall  take  soch  reports  Into  coostderaUoa  as 
far  aa  the  same  shall  rdata  to  works  Id  rwpeet  of  which  no 
reaidue  ahall  remdn  unexpended  of  the  amount  anttufflied 
bj  Her  Majesty's  treasury  to  t>e  ^ipUed  to  the  execution  of 
the  same,  under  the  sdd  first-redted  act,  or  In  respect  of 
which  tbe  residue  shall  not  lie  suffidmt  to  complete  such 
works,  and  shall  dedde  with  a  majority  of  vdoes,  on  the 
meriu  of  each  of  soob  works,  and  whether  the  same  ought 
to  be  competed,  and  whether  wholly  or  in  part,  or  condi- 
tionally in  the  event  of  the  ezpeme  thereof  not  exceeding 
a  oertaln  anm,  and  whatmodUlcatlmi  thereof,  may  be  pro- 
per and  in  ease  of  thdr  apivoval  of  the  completion  of  any 
modification  thereof,  shall  give  directions  rspeeting  tiie 
forms  of  terider  for  the  same ;  and  dl  the  powers,  anthori- 
tiee,  or  providons  given  or  contdned  in  tills  act  in  relation 
to  works  approved  of  whdly  or  In  part  at  spedd  sessions 
held  for  any  barony  or  hdf  barony,  and  tbe  execution  of  the 
same  and  the  approvd  of  the  same  by  the  Lord  Lieutenant, 
and  tai  niation  to  preentiog  modes  or  rdslng  or  levying 


monlea  presented  fiv  the  exeontion  of  suoh  works,  and  boi. 
rowing  money  on  the  seeority  of  such  presenteent,  uj 
making  advances  to  contractors  in  respect  of  the  same,  ui 
otherwise  relating  to  such  monies  or  such  works,  shaQ  ei. 
tend,  as  far  as  tbe  same  are  a^licahle,  to  dl  wmke  approtd 
of  whdly  or  in  part  at  any  such  spedal  presentment  seuiooi 
held  under  this  act. 

19.  '  And  whereas  by  1  Ylc  o.  54,  It  was  enacted,  that 

*  eT«y  treasurer  then  In  oflhie,  shall  hare  and  reedve  tlM 
'  Interest  due  on  exchequer  bills  porchased  from  any  bshad 

*  ataoding  to  the  credit  of  soch  treasurer's  account,  w 

*  that  snch  interest  does  not  exceed  one  half  of  tbe  id. 
'  ary  appertdning  to  his  oBioti  and  whereas  it  is  jut  that 
'  such  treasurer,  and  that  the  bank  which  the  grand  jni^ 
'  shall  have  ^pointed  (or  recdving  tbe  public  moniei  of 
'  soch  county  should  be  allowed  interest  on  sums  paid  or 
'  advanced  by  such  treaaurer  w  bank  under  this  act;' bait, 
&c.tiiat  the  officer  whom  the  L«dI4eatenaBt  ban  aathoritd  i 
or  nay  hereafter  aathorlae  to  aadh  and  dadara  the  acematt  { 
of  tha  treaaurera  of  oountiea  In  h-etand  under  the  kat-Mn.  j 
tioned  act  may  ud  he  le  herdir  reqdred  on  befag  ap^ 
to  by  any  treasurer  entitled  to  reedve  Interest  nadw  this 
sdd  act,  or  if  any  bank  luving  UAde  any  advance  above  tha 
balance  at  the  credit  of  snob  oounty.  to  ascertahi  tha 
amount  of  interest  at  the  rate  of  five  per  oent  whidi 
wodd  be  due  to  such  treasurer  or  bank  on  the  amoont  ao  ! 
advaoced  under  Act,  remdning  nnpdd,  ftwB  tbe  thus  which 
such  money  ahall  have  been  pdd  hy  the  treasurer  of  such 
county  or  sudi  bank  until  the  saoM  shaU  hare  been  dia. 
charged,  or  until  the  flret  day  of  the  assisee  next  soeeed- 
ing  such  application,  and  to  certify  the  sano  to  tbe  seers, 
tary  of  the  grand  jury,  and  It  shall  be  lawful  for  any  gmi 
Jury  and  they  are  hereby  required  to  present  to  ttie  aaid 
treasurer  or  bank  snch  interest  so  due,  wliich  Interest  shaJl 
be  pdd  to  such  treasurer  or  bank  out  of  any  balance  in 
hand,  and  shall  be  rdsed  and  levied  off  the  bsmj  or  half 
barony  liable  to  pay  such  sums. 

50.  And  be  it  enacted,  that  tbe  word  "county**  lAsD  b. 
elude  county  of  a  dty  <a  county  of  a  town ;  and  that  sUthe 
provisions  of  this  act  may  extend  and  be  aMUed  to  si^ 
county  of  a  dty  or  county  of  a  town  In  Inbnd. 

51.  And  be  it  enacted,  that  the  word  "treaaurer"  ihaB,  , 
as  to  the  county  <tf  .Dai/ia,  mean  and  indude  the  "  ttDssee 
Committee,"  and  the  word  "  asdxes"  shall,  as  to  the  said 
county  of  i}ybUn,  mean  and  include  ttie  "preaenting  tsm," 
and  the  word  **  oounty  surveyor"  shall,  aa  to  tbe  nld 
county  of  Dublin,  mnan  and  Indude  the  "  district  sorvaj* 
or ;"  and  that  aa  act  passed  In  the  7  &  S  Tlet.o.lOC  ihiU,  | 
with  reference  to  the  rddng  spplotting,  levying,  or  rso^  I 
vering  of  grand  jury  oess,  and  to  the  powers  ftir  the  exeon- 
tion of  waikt,  apply,  as  to  the  sdd  oonn^  ^  DubSn,  to 
sna  of  money  to  be  presented,  and  the  works  to  be  ex» 
cuted  under  this  act. 

32.  And  be  it  enacted,  tlut  this  not  may  be  amended  w  I 
repeded  by  any  not  to  be  poased  in  thia  present  sesrion  of  i 
parUament.  | 
CA.P.  n. 

1.  IVonnoae  tff  tkit  Act  to  ojfpfy  to  amg  Part  of  In. 
land  tpet^itd  in  Piroctammliom  Uaued  bf  Lord 
Luuttnant,  (fe.  and  oHbiuiud  in  ths  iTaUts 
QoMtta.  Pomr  to  Lmd  UmUnant,  jrc;  ion- 
mA«  Mr  JVoefaaaaMM  as  to  tA«  wAolter  Arf 
^thtlXtrktmaaud. 

5.  Copi^te/Prodamalimmwi^Qialrm^nfaitAtt  i 

to  bt  poued  in  fTO^aimod  DitlrietM.  j 
8.  Power  to  Lard  Li^Mtonmnt  to  taowass  tlu  Cont^ 

bularg  Fbrca  in  pro^aimed  Dialriela,  amdtomtk- 

draw  tktm  from  Time  to  Tiau. 
4.  PtiiPimmu<{f6^7  fr.4. c.  IS  .      (e  q^fslAf 

CoMtmbks  appointod  mndo'  tk*»  AeL 
i.  Pomr  to  Xsrrf  LjoiUoaamt,  4T.,/ir<*ir  is  flacwan 

Hm  Mettne  Cmut^ubrg  ^^ree. 

6.  ,&asaass  ^  ComgtMuaittnt  em  Dafjr  fmt  tkar 

Atidatm  amcfer  Oe  Autkori^  i^tkii  Act  to  be 
advanced  out  oftkt  Contolidatod  Fundundir  Re- 
ffuiationt  of  tht  Treaturff. 

7.  Smek  mdoaneaa  to  bo  ropi^  tf  ibo  diUriet  in  mA 

profvrtimt$  «s  lAe  Lord  LitrntomaM  akaU  dirtet. 
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a.  £«rtf  fifmt9»tmt,  j-b  to  enue  eUimatn  ofexpmuu 
t9  he  wmdmftvm  (um  to  turn,  ciuf  to  imc  war. 
r«(«  to  ootftctort  acfM^  viidn-  6  fl-  7  W.4.  «.  1  Ifl. 
rtqwimjf  tktm  to  eotUet  the  tame.  Wktm  pro. 
eiamati<m  tAaUkaveetOMedtobeimfiree,  on  oc 
eatmt  ekaU  be  made  up  by  receiver  at  the  lord 
Lumtemant  eAmil  direct. 

9.  PamUjf  for  laUattfulfy  earryiMg  arm  within  pro- 

neimed  JUtriete. 

10.  Anmr  to  apprehe»d  pertoHs  mUaaiJuIfy  carrying 

Anmt  to  Juttiete,  CwutahUt,  j-c.  to 
•Mreft  penamt  tM^peeted  of  carryimg  arms,  and 
tahe  awojf  the  eame. 

11.  Pi^ver  to  Lord  Lieutenmt,  bynotiee  pubUehed 
M  the  DabliM  Gazette^  to  require  pertont  having 
arme  in  proclaimed  dittricti  to  depotit  them  im  a 
place  nomad  in  neh  notiet.  Pertone  carrying 
onu  to  dnesit  them  not  deemed  to  be  acting  con- 
trmry  to  the  privinont  of  this  Act. 

IS.  Punitkmnt  of  peramu  hnowingfy  having  arma 

mthm  prodmimed  ^alrietM,  t^er  notice. 
19.  flower  to  Lord  Lientenamt  to  ieene  warrant  to 
tear^for  and  leiu  arm*  in  proclaimed  dietri^ 
14.  Powera  of  pereont  a^ing  under  tuck  warrant. 
1&  Power  to  Lord  Lieutenant  to  appoint  pereone  to 
grant  Ueeneee  to  carry  or  have  Arma  within  pro- 
d^mad  diatrieu. 
1&  Power  to  jttetieea  and  eonatabUa  to  call  upon  pcr- 
MNM  wUkin  proclaimed  dietriet  to  join  in  pureuit 
5^cr  nfindere.    I^auahment  ^  peraona  r^fiteing. 
17.  Net  neeaaearg  to  prove  tka  diatriet  to  be  in  an  in. 

aarraetiuiary  atale. 
19.  Aecteaariea  after  the  fact  to  any  mta-der  committed 
mem  be  tried  and  puniaked^  although  the  princi- 
pala  taay  not  have  been  eonvieted  or  taken.  No 
Peraon  to  be  tried  twice  for  the  aame  offence. 
1 9.  Priaonera  under  aentenee  may  be  removed  Jram  one 
pruoN  to  another  by  order  tif  the  Lord  LicuUnunL 
to.  No  traverae  of  indktauni  allowed. 
tl.  Prodnetion     Dublin  QaxetU  to  be  evidence. 
U.  DmmtiamofAti. 
>S.  Act  may  be  amen^d^  ^ 
An  Actfor  the  better  preventioii  (berime  ud  ontnge  ia 
Mit^  puts  of  Ireland  antU  the  1ft  d«]r  of  Deoemtwr  1B49 
■ad  to  thi  nd  of  the  tiwQnext  Muion  of  parliunent. 

[20th  Oeecmber  1847.] 
'  Wbonu.  tn  oonseqnence  of  the  prevalence  of  crime  in 
'  {arte  of  Jrdand,  it  is  necessary  to  malce  provision  for  the 
'(nveotion  thereof:'  be  It  enacted  by  the  Queen's,  &c. 
Uat  whenever,  the  Lord  Lieutenant  of  Ireland  ahaU 
deem  it  MBceaaary,  to  prevent  erime  end  ontnge,  it 
AaU  be  bwfid  to  and  fbr  the  Lord  Lteutanaat  to  dedare  by 
poebnutioii,  to  be  pobUshed  in  the  "ZTvAJut  Oaaette," 
that  from  lod  after  a  daj  to  be  named  hi  socAi  prodamaUoD 
tbii  act  shall  to  any  county,  county  oT  a  dty,  or 

coontj  of  a  tofm,  or  any  luvony  or  baronies,  half  barony  or 
litir  baronies,  in  any  county  at  large,  or  any  district  of  less 
extent  than  an;  barony  or  half  barony.  In  Ireland  :  prorid- 
ti  that  it  •hall  be  lawfol  for  the  Lord  Lientenaat  to  revoke 
■ay  irodanatioD  BBdar  thla  set,  aa  to  the  whole  or  part  of 
the  (fistrict  named  to  any  such  proolamatioo ;  and  thereupon 
Ibeorifinai  prodamation  abaU,  frmn  and  after  a  da;  to  be 
Billed  in  such  new  proclamation  he  revoked  so  ftr  as  soob 
Be»  proclamatioD  shall  purport  to  revolie  the  same. 

S.  Thst  copies  of  every  proclamation  of  this  act  shall  he 
poited  on  the  doors  of  all  places  of  worship  and  of  every 
pofice  itation  within  the  district  named  in  sach  proclama- 
tion, ud  at  the  foot  of  every  such  Arst  montioDed  proclama- 
tioa  H  pasted  as  aforessid  an  abstract  of  llus  act  shaU  be 
printed,  tor  the  information  of  all  persons  affected  by  the 
<m*weatt  heretn  contained. 

S>  That  from  the  day  named  in  any  such  flrst-mentloaed 
tnthMaaOm  it  shall  be  lawful  for  the  Lord  Lieutenant 
imng  the  period  for  whloh  such  proclamation  shall  be  In 
force,  to  i^point  so  many  additional  sab-inspectors,  head 
«n«tsl)las  and  other  constables,  and  suh.oon8tshIes,  as  he 
■haU  lhia][  ^opsr.  fbr  any  county,  &e.  provided  that  it  ahall 
bi  lanhil  fitr  the  Lord  Lieatoaant  if  be  abaU  think  proper,  at 


any  time  daring  the  continnanoe  of  any  proelainaUon,  to 
irithdraw  the  said  sabJaapeeton  &c.  ao  a^irinled  from  the 
diatrlet  for  which  they  ih^  have  bean  ao  appointed. 

4.  That  all  and  every  the  powm  In  the  8  &  7  W.  4.0.  IS 
sball  extend  and  apply  to  the  sub-inspectors,  &e.  ^(dnted 
under  this  act. 

&.  That'in  addition  to  the  nomber  of  sub-lnspectors,  &o. 
which  by  any  former  act  the  Lord  Lieutenant  is  empowered 
to  appoint  a  reserve  force,  it  shall  be  lawful  for  the  Lord 
Lieutenant  to  appoint  two  snb-inspectors,  four  head  con- 
stables, and  any  number  not  exceeding  two  hundred  addi- 
tional constables  and  anb-constables,  who  shall  be  deemed 
to  be  a  part  of  the  said  (bree,  andaball  be  sal^leet  to  aU  and 
every  the  provisiaui  iVpU^aUe  to  the  said  fcwoe  onder  any 
act  now  in  force. 

6.  That  it  shall  and  may  be  lawftil  to  and  for  the  lord 
high  treasurer,  or  the  commissioners  of  Her  Hi^esty's  trea- 
sury, or  any  three  or  more  of  them,  for  the  time  b^ng,  to 
wdier  that  any  such  snm  as  he  they  shall  think  proper 
shall  ftvm  time  to  time  he  advaiiced  out  of  the  prodaoe  of 
the  consolidated  ftmd  of  the  United  Ungdm  of  Oraat 
Brttow  aiid.&alBiuf.  fbr  thepaymentof  tbe-sereral  aalarlea 
and  allowances,  and  the  pnrehMe  of  arms,  aoooutremente* 
bridles,  saddles,  appointments,  hooses,  outhouses,  fmrniture, 
and  accommodations,  proper  for  the  use  of  the  constabulary 
to  be  i^ipiMnted  under  this  act,  and  also  for  all  rents  and 
taxes  parable  for  such  houses  and  for  repairing  all  such 
houses  and  for  the  forage  of  such  horses  and  for  the  expen- 
ses of  Snb-inspectors,  &c.  when  they  shall  be  absent  ft-om 
their  residences,  under  the  authority  of  this  act,  and  for  all 
necessary  ooats,  incurred  In  the  exeeotion  erf  this  aet;  and 
all  money  so  issued  sbaU  be  paid  to  the  receiver  of  the  eoo- 
stabulary  force  of  Ireland,  with  such  securities  and  under 
such  rules  as  the  said  Lord  High  Treasurer,  or  Her  Ma- 
jesty's Treasury,  shall  flrom  time  to  time  direct. 

7.  That  whenever  the  Lord  Lientenant  Ac  shall  appoint 
any  anch  additional  sub-inspectors,  &c.  for  any  County,  && 
under  this  act  such  mmues  advanced  out  of  the  consolidated 
fund  as  sliall  be  declared  by  the  Lord  Lieutenant  to  relate 
to  studi  conn^  &e,  ahaU  be  levied  and  ocdleeted  lathe  man- 
ner  harein-aftM'  mentioned. 

8.  That  whenever  the  Lord  Lieutenant  shall  appoint  any 
audi  additional  anbJnspeotor,  &c  far  any  county,  &o.  undw 
thia  aet,  he  shall  cause  an  estimate  to  be  made  for  the  three 
months  next  after  such  appointment,  and  so  from  time  to  time 
for  every  successive  tliree  months  during  which  sncb  sub-In- 
spector, &e  shall  remain  in  such  county,  &c.  of  the  expenses 
of  such  sub-inspector,  ko.  and  the  proportion  thereof  to  be 
paid  by  each  barony.  &c,  and  when  any  such  estimate  shall 
have  been  made  the  Lord  Lieutenant  may  issue  his  warrant, 
directed  to  tbe  collectors  apptdnted  under  the  6  &  7  W.4.e. 
1 16.  relating  to  the  Orandi'tuleB  in  Ireland,  requiring  sudt 
collectors  to  levy  within  their  districts  the  sums  mentioned 
in  such  warrants  together  wiUi  aaeh  fees  as  to  the  said 
Lord  Lieutensnt  shall  seem  proper,  not  exceeding  nine- 
pence  in  the  pound  upon  the  sum  to  be  levied;  and  every 
such  collector  is  hereby  required  forthwith  to  levy  the  sums 
mentioned  in  bis  warrant  in  the  manner  mentioneid  in  the 
said  last  recited  act,  and  to  pay  over  same  to  the  receiver 
for  theeonetabulary  fwce  ii  Srebnd,  to  be  by  Um  applied 
as  the  lord  high  treasurer,  or  the  oommlssiooers  ttf  Her 
Mejesty's  Treaaory  or  any  three  of  them,  shall  appdnt  i 
and  erery  such  warrant  ahaU  be  in  fbQ  fiH«e  ftv  two  yean 
after  the  date  thereof,  notwithstanding  the  death,  retigniu 
tlon,  or  removal  of  the  person  to  whom  it  was  originally 
directed,  unless  the  sums  mentioned  thertin  shall  have 
been  sooner  levied  and  shall  be  put  in  execution  by  the 
coDector  appointing  under  the  said  last-recited  act  for  the 
district  mentioned  in  such  warrant ;  and  any  security  given 
by  any  collector  or  his  securities  for  the  execution  ot  his 
duties  ander  the  said  redted  aet  shall  wttoid  to  the  prtK 
viatotn  of  this  act :  provided  that  whenever  any  prodama- 
tioD  shall  cease  to  bein  f<vce  an  aeeoont  shall  he  made  up 
by  the  receiver  for  the  constabnlary  of  /refaiid^  of  the 
expences  of  such  sub-IuBpector,  &c.  and  if  such  expencea 
shall  ezcede  tbe  amount  of  the  estimates  such  excess  shall 
be  raised  by  presentment  off  the  county,  &o.  for  which  sueh 
eatinate  shall  have  been  made,  the  amount  belpg  aeeev* 
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tahrad  md  Mitlfled  m  dtreetod  bj  Uw  6ftT.W.4  ind  If  tnah 
expenoM  be  Imb  than  tha  ettimatM  all  monlM  paid  ovar  to 
the  raoeiver  bayond  the  amount  of  luch  axpaneas,  ahall  b« 
rapiUd  bj  him  to  tha  traaanrar  of  the  oooatjr  to  1m  rat^nad 
to  the  cradlt  of  iooh  diatriot,  aad  the  araoaat  ahall  be 
deducted  fVom  the  oaxt  collectloo  raptured  6  ft  7W.4. 

9.  And  ba  it  aoactad,  that  fhun  the  day  named  in  aoj 
proolamation,  and  doriog  the  time  aame  shaU  be  in  foroa,  tt 
riiall  not  ba  lawAil  Ibr  any  paraon  whomaoerar  (axeapt  Jiu- 
tleaa  of  peace,  paraoni  in  Her  Majeaty'a  naval  or  military 
aarrtca  or  In  tba  coaat  piard,  or  rarantta,  or  lo  the  conata- 
bolarjr  force  of  apecial  constablea,  or  peraooa  neenaedtokill 
game,  or  paraona  licsenaad  under  thli  act,  to  carry  or  have 
within  the  district  apedfied  in  aaeh  proclamation,  alaawhara 
than  in  hit  or  her  own  dwelling  honae,  any  gun,  pistol,  &o. 
or  any  part  of  any  gun,  pistol,  &c  or  any  sword,  &&  or  am- 
nonitioQ ;  and  erery  person  canjinK  or  having  any  gnn, 
or  ammonltioa  contrvy  to  Uia  provlaloiia  of  thb  ael,  ahall 
ba  goiHy  of  a  mlademeanor,  and  liable  to  ba  Imprisottad 
vith  a  without  hard  bbov,  Air  any  tarn  not  axeaa^Bg 
two  yaaiB. 

10.  That  any  paraon  wbomaoarer  nay  ap^hend  any 
paraon  fannd  earrylog  any  gun,  or  part  of  any  gun,  pistol, 
&c.  or  ammnnMoiu  contrary  to  this  act,  and  to  dellrer  aucb 
person  Into  the  custody  of  a  conatabla  or  peace  offlcer,  and 
tt  ahall  be  lawfhi  for  any  jastlce  of  the  peace,  oonatable,  or 
peace  officer  to  search  any  paraon  whom  he  may  suspect  to 
ba  carrying  or  having  any  arms  or  ammvaltloa,  contrary  to 
thla  Act,  and  to  take  same  fr«B  aoeh  paraoa  for  tha  wa  ^ 
Her  HjiO"*^- 

1 1.  That  from  the  day  named  In  any  each  proclamation 
it  shall  be  lawful  for  the  Lord  Liautanaot  by  notice  pub- 
liahed  in  tha  "D^Hm  Oaxettt"  and  poated  to  require  all 
parsons  not  being  Jnaticea  of  the  peace  (except  juMlees  of 
the  peace,  peraons  in  Her  UaJesty'a  naval  or  military  aer> 
vioe  in  the  ooast  guard  or  revenue,  or  in  the  oonatabnlary 
force,  or  apecial  constablea,  or  peraona  Uoeoaad  to  kill 
game,  or  paraona  Uoanaad  nndortUa  aet),  wltidn  any  eovo- 
^,  &C.  or  other  diatriet  named  in  any  prodamatton,  on  or 
h^tare  a  d^  to  ba  named  In  such  notice  to  leave  at  a  place 
therein  named  or  at  the  nearest  police  atatlon  or  barrack 
any  annt,  or  ammunition.  In  bis,  her,  or  their  posaealon ; 
and  ell  arma,  and  ammunition,  left  aa  aforeeald,  shall  he 
kept  in  aafe  custody  nntil  ttie  Lord  Lientenaat  ahall  other- 
wise order,  or  such  proclamation  shall  cease  to  be  than 
restored  to  the  owner  in  anch  maonor  as  tha  aald  Lord 
Lientenant  shell  direct :  provided  that  no  paraon  carryliv 
any  arma  or  any  ammunition,  for  tha  porpoee  only  of  depo- 
rting same  as  herein-before  mentioned,  ahall  be  deemed  a 
paraoD  carrying  or  having  arma  or  aanaidtioot  ooatrary  to 
thla  act. 


lORTH  BRITISH  LIFE  AETO  FIRE  INSURAMCB 
OOMPAMT.    KKabUtbed  ISMi  Haed  0000-61^  MnM^  Mtost, 

Edlnbunh. 

PrsfMnf— B1*  Orsee  the  Dtikt  of  Buthariand. 
Viet  PntUtmi-tb9  moM  Nubia  Marquti  at  Absrtswi. 
Jama*  Borthwtcfc,  Ek,  OeoanJ  HsniMflar. 

FoUcUa  aActad  vttli  tUt  CompanT  bcfcn  Slit  Deetabat  ant,  vUl 
aoeurs  one  jmn  Mkllllonal  ffaare  of  profiti  over  btar  aaMirano^  Tlw 
wbila  pniauara  dWklad  anioncM  the  ■Mumnos  after  raaarTln««Mlllth 
MtalDtt  tbe  riak  of  extnotdlnarT  ntortaUty  or  Mhar  oontlngeocia*.  The 
bgout  added  to  poUdaa  at  tbe  lait  dlrUoa  of  pvoflti  averuo  W  per  oei>t. 
OB  tbe  prandiUM  paid  durint  the  tapteniiUI  prtlod.  Tafia  of  ratei  and 
•BT  iBlbrmatiaB  imt  be  obtained  at  raeaAee  of  tbe  Conpaor,  or  ol 

'  BBmJaHM  JOSEPH  WILLMN.  AfiSi 

Mbtan  PabUesad  Ho*  Bfoksr, 
if.CKNrllMi^DublM. 

I^HB  ENAMELLED  ALBERT  BOOTS,  without  seam 
'  et  aiKb^M  wom  by  hli  Hoyal  Hlghnwi  Prince  Albert,  U  decUledl> 
the  neatart  tSi  noat  notleniaahr  artlela  we  haTeyat  teen  In  tbat  eawn. 
tklaitldeordNM^ridknawt.lbrcbaoth.  niACKEAit  pMand 
to  take  erdartftir  tbe  above  and  iMpactAiUjaoUdU  an  bupectlOB  of  pat. 
teia-BO,  DAMraTBEET. 


FRENCH  VELVET  HATS,  No.  17,  WESTMORLAND 
STESSr,  DUBUIf .  R  MOSRISOM  bap  lo  acoiultit  tha  XoMHtr, 
Oeotrf.  and  tbe  PuUlo,  that  Ua  PRB8BNT  VfOtlK.  OF  VELVET 
aATawUlbeftMBd  eaar  sMMlad,^  every  itjle  and  ahapo. 

IL  H.«DnldBsrtiealaTlreallsttsnllanlshbvniQWlw 
F^i&M.al    ^  ....  UaManaihT^ 
Bait  VMHat  BSdi^  Mi 

Llnsota  and  BnuNttl  London  Hsli. 


N' 


KB.  HAHIL-rOirsiRTHK 
Jhif  PbUWM;  I  Fef.  Mm*.  jVteO*. 

THE  Aot  to  P^Utate  the  SALE  of  ENCVMBEHED 
1  BBTATBS  IK  lEBLAMD  wMi  m  WndnoUaa,  fiweiMWi. 
FMMsadlaan.  Bjr  Huoam  Smtvb^  BanMnaaJM. 

DaMInt  RODOBI  A  •JOTH.  OnltoeaMM. 

EW  BOOKS  RECEIVED  BY  EDWARD  J.  MTLuT 
EBM,  Bookaaltar  and  PuUiiber.  I^  COLLBOE  OREEN  -HnDsin 
and  Commodenee  of  Vltcount  CaMleceagh,  t  vofc.  8<n>.  (Si.  Itah  ta 
the  Nlnctemlfa  OeotiirT,  br  J.  Whlteride,  Bn.  Q.  C,  3  Toti.  9n.,  3k. 
Cook**  Laod  la  Nottb-eastern  AuttnUia,  bf  tbe  He*.  Or.  Una.  li^ 
7a. Od.  PbUHpsI Land,  UtMrle  dirtgiilad  Part  PbUNp,  byftc  Bit, 
Dr.  Lass,  llsw.Ti.  Od.  MenNir  erfassboth  Pn.  ■eeeod  BWos,  t 
TeUB*o.«le.  TboBuatneMorLia^  byC  andaifr,  «  vok.  ttatHh. 
Tbe  Moeal  ftoeUI  and  PnfcMtona]  DntlN  of  Attemeya  and  Rofidl«n, 
br  Bamual  Wanen,  lino.  0*.  FeickTal  Kaene,  by  Captain  Mmj^ 
ISmo.  3a,  Tba  ^M^et  aad  tbe  Stud,  llino.  aa.  Uaunden  Treafon  a 
Natural  aMocr,  ItBia  lO*.  TannrMMi1pDaaM,Flfth  EdMon.  ItaM^h. 
PrinoaM,llM.fla.  Handboob  of  A<^lna,by  ^bewa.  OiaoBd  BBaw. 
lancla.  The Coo^lete Oraaier. ElihtUltloo. b*  W.  VeaMt, Ita, 
Me. !»,  COtLEOE^RraiM. 

rIE  fcOowliv  are  now  ofhred  at  tba  extrwnaly  low  prion 
aflsed  (br  reedy  wom^  to  DAVIS  and  AMBB,  Lm  ■nifiiliii. 

BT, Cary-«traet,  Llnoolnclnn,  Londoa:— 

Vlner^l  AbcidtaBaaoL  30  Tok.  Sra.  calf.  Si.  10*.   

B«3oa^Ai.7vob,ad(^  im  lia.i  IHFT,  U.     iSvoh.  lOl^tt  Vk. 
■ttfe  THak,  M  vok.  kalfed^  extra.  Ca  tmmm-)  >K 
HaiMslTPHllaBenUuT  Debates  «  TCk  hair  roMia-twa  le  HH,  l«.l(k. 
SututM ero.  onoto  IU8),  ieTA.caU;fliwa*t  lOCTlOi. 
Jwtat  ftau  cuuuneaeaeaent  to  OuIiImis  I8H,  with  Dtgarta  nfWr, 

new  In  doUi  boaidi,  i2L 
Iln,ltaBtalBtA.8*ob  calf  aad  t  voli.  boards  7t  iTa.  ad. 
ChUty  on  Pleedliig,  3  roU-  boarda.  Mb  BdMon.  1831.  thla  saUlka  famlL 

caUa  for  Irdand,  U  3b. 
Vmy,  ]un.  (flnt  fl  f  alt.  MkO  IB  vote,  of  M.  ISt.  6A 
Do.  »  Tola  ankoTW.  IA«. 
Do.  ao  voh.  8*0.  iaa7,  of  Cb«rt  adtthmj  ni. 

Vewr  and  BMmei  to  Vol «  Mybie  aed  rral^      *ek  and  SBMt4.iauClh 
HaUonk,  StaMDa.aDdMaartaiidlteMa.  tteoh-eslCtK.  K 
DwiBiii k>d  Rylaad    Dw'ldwoanil  liodeika  Bop ta  81  vsh.(l  leMat) 

l3i.lOa.   

Daraford  and  RaMto  AdeMma  and  Pllta,  fli,  »ola,  oalC  ML 
M'CMIandloCnNBpton.lleaMinaod  Roma^  Repoha,  1 1  vok.  ealC  lUIOi 
RoMtoMoftigualleaoMand  Deflex,  ISTok-oH;!!! 


UouN^Lwd'a  Rraorts  Brown,  Dow.  BHgh  (both  eertei],  Dow 
Ctatfc,  and  ClBtk,  and  FUtM&y,  41  vob.  ai^S  aarta.  SU, 
Tbe  above  are  all  In  axeaUaot  condltkm,  and  wirchaaei  tetbeaMoat 
of  fit.  or  imwardi  will  be  aeot  oanlHe  IMe  to  DobllB,  on  rceaM  of  a  M 
OOee  iWfar.addfoiiad  to  Paris  ml  A— r.  37  Cuey-auaat,  liwertoi  ba, 
wbowinpabbAaratakfaaor  thalralocktaa  few  Aqrs  vUt  m/U 
had  araita  on  auMistlon. 


CIRCDLATIHO  LIBRA  KT. 

H&  R.  MORROWS'  CIRCULATING  LIBRART,  18, 
VAS8AU  STBEBT.  UDMniM  Hoaauaeoa's  Horu],  »bm 
erary  New  Wort  ot  tnartt  datly  lanUng  tnm  tbe  praa  awn  be  bad  « 
amdcrataeubaaMhmbrtbeSB^MI&HT.  or  WEEXranile  Sob- 
■Gt1ptloa3LM.all(ntta:h.fld.aQaartcri  l*i  8d.  tbe  Half  Year,  er  Oar 
Ouiboa  lha  year  to  wblota  flta  my  aewaii  woriu  mt  be  Iwd.  P^ 
a)Bd  Counin  SulMflpaaa  Two,  Three,  and  peat  ualaaaa  tta  TsK 
PUU|>rtkMtars  poat  free,  on  appHcetka. 


IRISH  MANUPACTUBE  INDIAN  BUBBERBLACK. 
I  INO,  Haauteturcdby  UCHABD  KELLY,  Boot  Kakor,  10.  COL. 
LEOE  OHEBH,  Dublin.  _ 

It  makaa  Ibe  Leather  wA,  pUant  and  even  WaterpcooC.  aoU  bytht 
Bootmaken  and  Orocon  tfaTonih  the  Cl^,  In  Botttaa  atU,  U,  and  l«,  caCbt 

N.B.— Ceantry  Sbepkeapantfaalad  <mbon  tksMM  Ubasallbma. 

'rROWSEES.— .The  nomaroua  teatimoniala  rec^ved  by 
i  JAHB9O>DBnC0LLtoappra*al«rtheriapnee,«aea.aBdpeeDllK 
ityk  of  hk  TnMneis,  and  Ike^aa  tbs  eery  Rallarlng  patrenage  bcateMd 
en  blm  by  tbe  hlfbir  okMa  of  lookibr.  Indnoas  bin  to  apprlao  hk  paDwu, 
and  tfaoao  lanllaman  whs  bare  not  hllbwto  booored  him  witb  tbelr  onkfs 
that  he  bai  lecured  the  Mrrkce*  at  •  few  of  the  imrt  experienced  PuWm 
workman  Ibr  the  winter  ire  tow.  J.  0*D1  practical  knowledge  ate  Tnw. 
am  Cutter  bSTlnf  been  Mly  teeted  la  tbe  llm  hoiuea  of  tbe  Bntkba» 
tropolu,  be  k  therefore  Ailly  qoaUdad  lo  produce  an  arttde  In  tbk  d^aib 
HMOt  orTallMinc  thatcannot  beexeeUed  Id  London  or  Park. 

JAMMO'DRiaCOLU.ProliwiedTrowatwMaker. 
AMOUnAJTREBT. 


AU  eooNBanioalkMa  fbr  the  IRISH  JURIST  are  to  ba  kA.  addrewd 
to  the  Ultor,  wKb  tbe  Pablkher.  B.  J.  HILLIEEN,  iS,  COLLROE 
ORBBH.  OiciwpeadaBta  Will  pioMt  five  tba  Name  ■edAddNV.aaifai 
oolanM  of  the  paper  cannat  be  oenvlod  with  saiwwa  ta  Aooeiwaot 
CooununkaUoiM— Dor  wU  the  Uttor  bs  aQeeuntabla  te  the  leiam  of 
UanuaortpU,  Ac  ^ 

Olden  fer  Ibe  IRUH  JURIST  telt  with  E.  J.  HILLIKBH.  13,  COT. 
LEOB  ORBBW,  oc  by  letier  (pM(  paid),  wta  •oaun  tta  puBetnal  Mrnr 
InDnbta,  or  lb  bebg  fbrwardad  to  tbo  Country,  by  Poat,  on  tbe  day  of 
pnUkatien. 

TaRHa  or  Somcbiptiom — (payaUe  in  advance) : 
Yearly*  80s.      Half-yearly.  ITa.      Qnartarly,  S*. 

PrfaitedbvTHOMAS  ISAAC  WHITB,tthk  Printing  omoe,  Sa.U, 
PLEET.«rREE1\  lo  the  Parkh  of  at  Andrew,  and  JubllAed  it  Ij. 
CUlXROB-nainN.  in  (aae  Parkb.  by  EDWARD  JOHtlllTOS 
UILUKEM,  reddinc  at  tbe  laBie  plaoa,  an  batof  In  the  Count  j  of  the 
dty  orOaUhi.  gatara^,  Noveabarllth,  IHN. 
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of  ^  GMidcmm  toAo  fivour  The  Ibish  Josist  vtfA  Reportt  in  the  severtU  Court*  of 
Law  and  Equity  in  Irelandt  are  at  foUowe : — 


Court  Of  CI«H«y.  b^(^^" 

clndiBC  Bttkwptcyjj^^^^  Pur  K«MBDr,E.q.,Bw. 
t  r)st«n-iUL*w. 

SVlUIAK  B|IKKE,3S84.,  Mid 
William  Johh  Dvhdab,  Biq., 
BmifUn-at-Law. 

f  Cbabsm  Ham  Bbhpkill,  Esq. 
(  rtatan-ttLaw. 


Bona  Govt  


VI   _^    >  »   L  C  JoHii  Blackram,  Esq.,  And 

Cm""*  I  Imw, 

Queen's  Bench,  inchuU  (  John  T.  Baoot,  Etq.,  and 
IngCavU  BUland  Re.  j^LOBriacB  M'Cabtht,  Esq., 
glstf7  Appeib  /  BHristere.«t-LBW. 

ExeheqBW  of  Fleas.  In.  f  Ghas.  H.  Bbnfbill,  Esq.,  and 
oluttaff  Manor  Court  j  Vilkiam  Hiokiob,  Esq.,  Ban- 
BDd  Beglatrjr  Appeals.  (  rlsteiB4t-l«w. 

Com»«  Plea...  ^  " 


DUBLIN,  NOVEMBER  18,  1848. 


Tons  is  M  ralgeet  more  vitally  intereitiii^  to 
ihe  Iriib  pdbliet  than  the  Irish  poor  laws.  The 
coUier — sepanted  by  an  almost  infinitesmal  dis- 
tinction fr«n  the  pauper,  for  whose  support  he  is 
taxed— and  the  lord  of  the  soil,  alike  feel  heavily 
their  bg^jjft^  The  deliberate  opinioD  of  die  select 
CDanriNM^rtfae  House  of  L^rds  appointed  to 
inqaire  into  their  operation — so  far  as  related  to 
the  rating  of  immediate  lessors — that  those  laws 
oiUed  for  a  more  extensive  enquiry,  warrants  the 
expectation  that  they  will  undergo  a  revision  during 
the  next  aessimi  of  parliament ;  and  meantime  it 
is  of  great  importance  that  public  opinion  should 
be  directed  to  tbdr  defects.    To  assist  in  this 
denrable  olgeet,  we  shall  iovestigate,  seriatim,  the 
woriung  of  the  pow  Iaw«  pCHOting  out  its  defects, 
as  well  as  the  nnana  by  whidi  (in  our  jndgoient) 
he  remedied, 
tide  Ineeetinthm  ve  shall  adopt  the  following 
order.   We  shall  oonsider  the  working  of  the  poor 
law — in  the  striking — ^io  tiie  levying — and  in  the 
spending  of  tiie  rate ;  other  important  subjects — 
the  area  of  taxation — the  species  of  property  ex- 
empt— and  the  inequditiea  in  its  pressure,,  will  be 
discossed  afterwards. 

For  the  striking  of  a  rate^  there  is  requisite  the 
vatuation  of  the  rateidile  property,  and  the  oon- 
stmetiQa  of  the  rate  books;  under  this  head  we 
shall  also  notice  the  sulneot  of  appeals. 

Under  the  first  poor  law  act,  the  occupying  ten* 
ant  was,  in  ewpr  instane^  prissarily  liable,  and 
hence  in  the  original  valaatioii,  the  holding  of  each 
occupying  tenant  was  valoed  separately.  This 
nluition  (though  the  net  providea  for  ita  beiag 
dooe  satunntofily)  was  made  in  a  looee  and  in- 
ncearale  nanner— -the  valnator  arriving  at  the  ex- 
tent and  value  of  each  holding,  either  by  eatima- 
tioo,  or  from  the  account  obtained  from  the  occapy- 
iag  tanantt  .tbaoudra ;  and  npoa  this  valuation 


the  original  rate  books  were  ftwned,  and  whit^ 
were  in  the  following  form : — First,  .there  was  « 
colomn  containing  the  coBmon  nimmls,  fnun  ooe 
to  the  number  of  occupying  tenants  in  the  towo- 
tand,  IrequeDtly  beyond  100;  In  another  column 
were  set  down,  opposite  the  numbers,  the  names  oi 
the  occupying  tenants  ;  in  a  third,  that  of  the  im- 
mediate lessor ;  in  another,  tlie  supposed  aereable 
extent  of  each  tenant's  lutlding ;  and  in  another  its 
supposed  value.  When  the  law  was  altered,  by 
which  the  immediate  lessor  became  primarily  liable 
for  all  holdings  where  their  value  did  not  exceed 
£4,  the  rate  books  were  altered  by  omitting  the 
names  of  the  occupying  tenants  for  those  small 
holdings,  and  generally  all  names  for  which  owners 
could  not  be  found— thus  rendering  the  immediate 
lessors  liable  in  all  these  cases ;  and  this  (except 
thataomie  few  alteradons  have  been  made  from  time 
to  time  on  appeal)  is  the  present  state  of  the  rate 
books. 

The  books  thus  framed  are  open,  at  spedfied 
times,  to  the  inspection  of  all  persons  concerned ; 
and  here  the  ratepayer  may  learn  that  he  is  liable 
in  a  certain  townland  to  certain  numbers  (51,  or 
87,  or  1 00)  in  the  rate  book,  as  the  case  may  be ; 
but  what  particular  holdings  these  numbers  refer 
to,  he  has  no  means  of  ascertaining. 

The  rate  payer,  if  he  believes  himself  over- 
charged, may  appeal.  To  effect  this  he  must  give 
fourteen  days  notice  to  the  clerk  of  the  Guardians, 
and  to  every  other  person  concerned  in  the  event 
of  the  appeal — those  will  be  the  immediate  lessor 
or  lessors,  whoever  they  may  be,  and  all  the  occu- 
pying tenants  of  the  townland.  He  must  besides 
enter  into  personal  recognizances  that  he  will 
prosecoto  the  appeal  at  the  next  Quarter  Sessions. 
It  must  be  observed  ^t  his  Ume  for  appeal  is  very 
limited,  for  if  a  Quarter  Sesnon  take  place  one  month 
after  the  striking  of  the  rate,  he  must  then  ai^ieal 
or  not  at  all ;  and,  considering  that  tbe  rate  books 
are  not  exhibited  for  inspection  for  some  time  after 
the  rate  is  struck,  and  that  the  appellant  must  pv« 
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fourteen  days  notice  to  a  great  variety  of  pardo,  Ifc 
will  find  h  very  difficult  to  comply  irith  the  requi- 
titee;  beddw,  tlie  justices  and  assutant-bapcuterare 
precluded  inm  foquiriag  iato  any  cases,  or  with 
respect  to  any  penaa  or  persons  other  than  those 
mentioned  and  ^dfied  in  the  notice,  so  that  this 
notice  must  be  very  speeial ;  and  in  a-  thickly  ten- 
anted townland,  or  one  in  which  the  rights  of  pro- 
perty are  complicated,  (as  where  properties  are  held 
in  oommoD  or  in  coparcenery),  may  be  very,  volu- 
Viinout. 

But  the  appeHant  has  still  further  difficulties  to 
contend  with  from  the  loose  way  in  wfaioh  the  rate 
boolu  are  coustnicted.  As  bdfore  obswved,  be 
can  only  learn  from  the  rate  book  tiiat  he  is  charge- 
able for  certain  numbers  in  a  towuland,  but  be 
cannot  learn  from  it  what  particular  portion  of  the 
townland  that  number  refers  to.  In  the  case  of  an 
occupying  tenant,  he  may  be  able  to  satisfy  the 
Assistant  Barrister  that  he  does  not  hold  more  tiian 
a  certain  quantity  of  land,  and  that  it  is  not  of 
more  than  a  certain  value ;  but  in  the  case  of  an 
iouuediate  lessor,  he  has  nothing  tangible— all  he 
knows  is,  that  he  is  held  liable  for  particular  num- 
bers iu  the  rate  book,  and  the  rate  collector,  or  any 
other  officer,  can  give  him  no  information  as  to 
what  particular  holdings  those  numbers  refer ;  he 
«an  only  adopt  a  sort  of  ezhaustiog  process,  feting 
as  many  at  the  occupying  tenants  as  he  can  wiA 
liability,  and  to  a  certain  amount ;  and  thus  es- 
tablishing that  he  is  liable  only  to  the  balance  of 
the  rate  due  on  the  whole  townland.  This  procsas 
in  (4)pealing  clearly  imposes  on  the  Assistant  Bar- 
rister and  justices  the  dudes  which  shoold  have 
been  discharged  by  a  valuator. 

There  is  another  considerable  luconvenience  to  the 
appellant,  arising  from  the  fact  that  Quarter  Sea- 
sons are  not  held  four  times  a  year  in  all  Quarter 
Sessions  towns.  Strange  as  it  sounds,  in  some 
Quarter  Sessions  towns  they  are  only  held  once  in 
a  year,  and  hence  the  appellant  is  frequently  obliged 
to  attend,  with  his  witnesses,  at  a  distant  place,  and 
cf  course,  at  a  ooodderable  expense ; — when  the 
great  size  of  some  of  the  Quarter  Sessions  districts 
IS  remembered,  this  will  Iw  admitted  to  lie  no  small 
grievance.  To  attend  the  next  Quarter  Sessions,  as 
required  by  the  act,  an  appellant  would  sometimes 
be  obliged  to  undertake  a  journey  of  60  miles, 
which,  with  waiting  his  turn,  and  returning  60 
miles,  would  detain  him,  and  perhaps  several  wit- 
nesses a  week  or  ten  days  from  home. 

It  seems  monstrously  absurd,  that  in  the  same 
country  two  land-taxes  should  be  based  on  separate 
and  independant  valuations^  the  cme  (for  the  county- 
tax,  and  which  is  far  tin  ^ghter,)  conducted  with 
the  most  mathonatical  actmracy  as  to  extent,  and 
sdentific  investigation  as  to  value ;  the  other,  (for 
the  poor-rate,)  conducted  in  a  loose  and  slovenly 
manner,  and  admittedly  most  unsatisfactory.  The 
townland  sheets  of  the  ordnance  survey  and  their 
valuation  by  the  same  department,  afford  the  most 
complete  and  beautiful  basis  for  a  system  of  taxation 
that  can  be  conceived;  and  if  the  valuators  under 
the  poor-law  only  annexed  the  townland  she^  of 
the  ordnance-survey  to  the  rate-books,  exhibiting 
on  each  townland  the  several  belongs  into  which 


it  is  divided,  having  eadi  holding  nmnbered,  and 
having  correspooding  nonberi  In  the  rate-boi^ 
and  snbmUted  the  townland  shaala^  a»,dividad  and 

numbered,  wftb  the  nt»-bpoka,  fim  the  inmeetioa 
of  the  rate-p^era — Oiost  of  thv  dittaity  adverted 
to  would  be  got  rid  of  atonee,  all  Asputeaaa  tothe 
valuation  of  holdings  woulA-bff  seCM  fay  a  valuator, 
and  if  an  appeal  were  still  necessary,  much  of  the 
difficulty  would  be  removed,  both  as  to  the  evidence, 
which  should  be  produced,  and  as  to  the  parties  who 
should  be  noticed. 

By  giving  the  appeal  to  the  next  Quarter  Seanou 
which  might  take  place  in  the  town  nearest  to  the 
appellant,  provided  it  were  not  within  two  loonths 
of  the  striking  of  the  rate,  waiving  the  naoeasiu  of 
recognizances  to  prosecute  the  appeal,  guarding 
against  those  that  were  frivolous,  by  giving  corts 
against  the  appellant,  and  attaching  the  town- 
land  shetfs  of  the  ordnance  survey,  exhibiting 
the  separate  holdings,  numbered  as  above — to  the 
nte-books,  and  submitting  them  together  to  the 
inspection  of  the  rate-payers,  would  [msent  nothing 
objectionable  in  this  department  of  the  poor-law- 
extending  the  time  for  appealing  could  not  injure 
the  guardians,  as  they  could  levy  the  tax  notwith- 
standing the  ai^eal. 

♦ 

We  this  week  continue  our  examination  of  the 
act  for  the  sale  of  encumbered  estates,  and  pro- 
ceed to  the  discussion  of  the  provisions  for  the 
practical  working  of  the  measure  in  the  Master's 
office.  The  Uth  section  directs  that  the  proceed- 
ings now  in  force  in  suits  for  foreclosure,  or  for  sale 
of  estates  for  payment  of  incumbrances,  shall  apply, 
where  applicable,  to  proceedings  under  this  act, 
and  enacts  that  all  persons  who  shall  become  par- 
ties to  proceedings  even  **  by  attending  before  the 
Master  in  the  course  of  such  proceedii^  or  hy 
otherwise  concurring  in  any  sudi  prooocdings,'*  and 
their  representatives  shall  be  aotiiect  to  the  joris- 
diction  of  the  court  and  Master. 

It  would  seem  that  appearing  before  the  Master 
is  considered  concurring  in  the  proceedings,  at  least 
we  collect  this  from  the  use  of  the  words  "  attend- 
ing before  the  Master,  or  otherwise  oonearriDg;" 
so  that  the  object  of  the  party  appearing  is 
immaterial,  his  attendance  will  be  suffic»ent  to 
bind  him  ;  where  this  result  is  apprehended,  die 
safer  course  will  be  to  lodge  a  caveat  with  the 
registrar,  as  durected  by  the  17th  sec.  by  which 
means  the  caveator  will  have  notice  of  evuy  pro* 
ceedmg,  and  yet  not  be  boond  by  voluntary  sub- 
mission to  the  Master.  The  ISth  section  pnmdes 
for  taking  olyectious  to  the  Master's  report,  and 
contains  the  following  important  paragraph,  **that 
proceedings  shall  not  abat^  oor  be  suspended  b; 
any  death,  transmission,  or  change  of  interest, 
except  so  far  as  it  shall  be  deem^  necessary  for 
carrying  on  of  any  such  proceedings  that  sny 
person  not  before  the  court  shall  have  notice  of,  or 
be  required  to  attend  such  proceedings."  The 
object  of  this  section  is  to  dispense  with  the  neces- 
sity for  bills  of  revivor  iu  case  of  death,  and  bills 
of  supplement  in  case  of  transmission  of  interest, 
but  the  act  leaves  undefined  the  mode  by  which  the 
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proceedii^  are  to  be  continued.  There  must  be 
fooM  machinery  to  bring  aueh  parties  before  the 
ooort.   Let  as  take  for  example  the  Instance  of  a 

StitioBer  becoming  bankrupt  before  a  report  of  the 
Mter,  how  are  the  proceedings  to  be  continued  ? 
The  afid  seetioD  of  the  &  &  6  W.  4,  c.  55,  a.  32, 
iamiliarly  known  aa  the  riieriff*s  act,  directed  that 
BO  prowiwling  in  the  matter  of  any  petftion  (under 
wtiA  a  reeBiver  had  been  appointed)  ahoald  deter- 
taiat  by  the  death  of  any  of  the  parties  in  such 
matter,  but  that  the  oourt  might  make  an  ordef -for 
eoDtlnning  sock  prooeedings ;  and,  in  such  casei 
wbare  the  reepondent,  the  judgment  debtor — who 
it  not  mere  tenant  for  life,  In  which  instance  the 
coort  stands  neater,  and  allows  the  remainderman 
to  enter  without  an  order  discharging  the  receiver — 
dies,  it  becomes  necessary  to  obtain  an  order  of  the 
court  to  oontinne  the  prooeedings,  by  serving  bis 
ezeeator  and  heir  at  law,  Brady  v.  Fitzgibbw,  (7 
I.£.ai);  CUmmrryy.Pier»,i9\,E,K  AQ7)i 
but  in  proceedings  un<ter  the  act,  the  subject  of  our 
OMisider^on,  a  mare  order  or  nottoe  will  not  be 
snffioieBt,  thore  most  to  ouMt  cases  be  some  plead- 
ii^  to  bring  the  new  parties  properly  before  the 
comt,  either  in  the  riupe  of  a  supplemental  or 
amended  petitiOD ;  and,  until  tMs  proceeding  take 
jdae^  we  do  not  well  understand  I»w  the  petition 
can  be  proceeded  with.   We  presume  some  provi< 
non  will  be  made  for  all  cases  of  abatement  by  the 
general  orders,  for  the  13tb  section,  which  gives 
the  coort  power  to  make  en  order  on  the  appli- 
cation of  any  parson  interested  in  carrying  on  the 
proceedings  thoogh  analogous  to  the  provision 
we  have  eited  frmn  the  5  &  6  W.  4 — does  not 
rsmoffe  the  difficulty  in  practice,  more  especially 
where  the  abatement  is  occasioned  by  the  death  of 
the  petitioner,  and  it  is  the  interest  of  the  opposite 
parties  that  the  proceedings  should  be  dismissed. 

The  14th  and  15th  sections  regulate  the  number 
and  aatore  ef  adrertiBeDent^  and  guard  against 
the  proceedings  bong  Titiated  l»  any  error  in  any 
adfertiseumiti  except  the  eoart  shall  so  direct 

Thn  16th  is  an  important'  section.  It  provides 
that  the  Master,  before  proceeding  with  the  inqui- 
ries directed  by  any  reference,  and  from  time  to 
time,  onder  such  reference,  shall  cause  notice  to  be 
given  to  all  persons  who  shall  appear  to  him  to 
hare  any  interest  in  any  of  the  subjects  of 
inquify ;  and,  that  all  notices  may  be  served  out 
of  the  jnnsdiction  of  the  court,  and  that  the  court 
may  have  the  power  to  direct  substitution  of 
service,  and  further,  that  the  court,  in  the  case  of 
any  poaoo  who  shall  be  served  and  shall  not 
appear,  may,  by  motion  of  oourse,  make  an  order 
^t  such  incumbrancer  or  person  shall  be  bound 
by  the  {roceedings  as  if  he  had  been  a  party  thereto, 
pnmded  that  he  shall  not  be  excluded  from  sharing 
in  the  proceeds  of  the  sale. 

We  can  hardly  fiwbear  a  mnrmitr  of  regret, 
when  we  nfieet  upon  the  nomerons  motions  of 
oonne  wUefa  thns  will  be  lost  to  the  Junior  bar  and 
thdr  heirs  for  evOT  by  this  section ;  and  we  certainly 
claim  credit  for  our  disinterestedness  in  praifiing 
this  measure.  We  had  seen  with  comparative 
oomposnre,  the  extinction  of  bills,  and  friendly 
ansvers,  but  it  requires  the  fall  exercise  of  our  pa- 
triotism vbA  pUloBophy  to  see  «  motions  of  course'* 


swept  away ;  they  were  asaodated,  in  our  mind, 
with  no  trouble,  on  the  contrary,  they  are  dear 
to  most  of  our  early  bar  recollections,  as  connected 
with  our  first  rising  at  the  Rolls,  they  were  provoca- 
tive of  the  first  sounds  our  legal  lips  were  heard  to 
utter,  th^  are  entwined  with  the  memory  of  our  first 
fees,  as  the  friendly  aolidtor  puts  the  guinea  and 
the  brief  into  our  hand.  Motion  to  serre  party 
ont  of  jurisdiction,  suit  relating  to  lands." 

Supremam  lachrymara  da,  memoremque  mei. 

It  will  be  seen,  this  section  ^ves  extensive  powers 
to  the  Master,  and  transfers  almost  the  entire  con- 
duct of  the  proceedings  under  this  act  to  his  office ; 
under  the  old  system,  and  the  I15tb  general  order, 
we  believe  it  was  the  practice  of  the  Masters  to 
serve  motions  on  parties  in  cause  or  matter  out  of 
the  jurisdiction,  but  in  those  instances,  the  parties 
were  pre^ously  before  the  court;  the  1 0th  and 
and  16th  sections  of  the  late  act  for  the  first  time 
gives  them  power  to  have  notices  served  in  any 
part  of  the  world,  on  persons  not  previously  be- 
fore the  court.  We  presume  the  general  orders 
will  direct  in  onUnary  cases  who  are  to  be  served* 
for  example*  where  the  fkther  tenant  for  life  files 
the  petition,  the  first  tenant  in  tail  bmng  an 
infant,  some  one  in  Ids  behalf  should  have  notice 
and  be  his  guardian,  tut  £(«n,  the  35th  section 
applies,  only  to  sales  out  of  court,  in  which  case  the 
father  is  empowered  to  apply  to  the  court,  which 
may  direct  notice  to  be  served  on  some  person  to 
\  act  for  the  infant,  but  no  provision  is  made  for 
.  sales  underthe  order  of  the  court,except  that  by  the 
64th  section,  the  court  is  empowered  to,  in  certain 
^ses,  appoint  a  guardian  for  an  infant,  for  the  pur- 
pose of  any  proceeding  under  the  act- 

The  21st  section  involves  a  new  and  rather  dan- 
gerous principle,  that  when  any  incumbrance  shall 
be  subject  to  any  limitations  of  estate  or  interest,  or 
shall  be  held  upon  any  trusts,  the  first  person  en- 
titled to  the  income  of  such  incumbrance,  or  the  trus- 
tee, or  other  pmon  whom  the  court  may  think  fit, 
shall  be  the  person  to  make  any  application,  or  give 
any  consent  under  this  act  in  respect  of  sudi  incum- 
brance. In  the  case  of  consents,  unless  the  court  im- 
pose some  strong  checks  upon  the  tenant  for  life,  the 
Interests  of  those  in  remainder,  where  an  incum- 
brance is  the  subject  of  settlements  are  not  suffici- 
ently protected. 

We  have  in  a  former  article  expressed  our  ap. 
proval  of  the  22nd  section,  which  enables  persons 
entitled  to  unredeemable  charges,  to  accepts  gross 
sum,  by  way  of  compensation,  and  enables  the 
Master  to  sell  the  lauds  discharged  of  those  charges, 
or,  with  the  consent  of  parties  interested  in  part  not 
desired  to  be  sold,  to  approve  of  that  part  being 
exclusively  charged  with  such  incumbrance  in  ex- 
oneration of  the  rest,  or,  with  such  consent  as  afore- 
said, to  approve  of  such  incumbrance  being  ap- 
portioned between  sold  and  unsold  portions,  and 
dther  of  these  latter  measures  the  Master  is  em- 
powered to  take  without  the  consent  of  the  party 
entitled  to  the  unredeemable  charge.  This  section 
also  gives  power  to  the  court,  on  special  sfiplien- 
tion,  to  direct  a  sale  belbre  all  the  accounts  are 
taken,  or  incumbrances  ascertained- 

The  2drd  se<4ion,  regulates  the  manner  of  filing 
reports  andother  proceedings,  and  limits  the  time  for 
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takingobjections  to  the  former,  and  enacts  that  the 
court  may  upon  the  application  of  any  perion  inter- 
ested, and  without  the  attendance  of  counsel,  nnlesa 
the  court  shall  see  fit  to  direct  such  attendance,  con- 
firm the  report  and  direct  a  sale.  Mr.  Smy  the  re- 
marks jastfy.  that  « the  latter  part  of  this  section  ex^ 
bibits  a  vaut  of  meralng  and  jealousy  of  tewyers 
equally  worthy  of  a  lack  Teaming  parliament.'*  The 
order  of  the  oonrt  must  be  maae  on  apjdication^ 
if  by  petition,  that  proceeding  will  be  more  ex- 
pensive than  by  motion  made  by  counsel.  Either 
the  report  should  stand  confirmed  without  farther 
order,  or  if  application  be  necessary,  as  the  act  has 
made  it,  such  application  should  be  made  by  counsel, 
who  stand,  as  it  were,  between  the  court  and  the 
suitor.  They  possess  the  confidence  of  the  former, 
and  are  entrusted  with  the  interest  of  the  latter. 
Thus  public  business  can  be  despatched  with  speed 
and  safety  ;  the  judge,  relying  on  the  statement  of 
counsel,  can  dispose  of  fiily  reports  in  a  day, 
whereas  if  he  be  obliged  to  make  flats  on  the  several 
petitions,  and  read  the  reports  of  the  Master,  there 
will  be  an  enormously  increased  amount  of  labour 
unnecessarily  thrown  upon  him,  and  without  any 
saving  to  the  suitor. 

The  27th  section  demands  our  most  anxious  con- 
sideration. It  enacts  that  the  form  of  assurance 
shall  be  sooh  as  the  Master  shuU  direct— whose 

execution  alone  shall  be  necessary  for  its  validity  

and  directs  that  it  shall  be  effectual  to  pass  the 
land  thereby  expressed  to  be  conveyed  discharged 
from  all  former  and  other  estates,  rights,  titles, 
charges,  and  incumbrances  whatsoever,  of  her  Ma- 
jesty her  heirs  and  successors,  and  of  all  other 
persons  whomsoever.  The  exceptions  are:  the 
rights  of  any  lessee,  tenant,  or  occupier  in  poases- 
rion,  and  the  rights  of  any  leasee,  or  under-lessee 
at  a  rent,  to  whose  lease  or  under-lease  the  incum- 
brance or  owner  was  subject— right  of  common- 
right  of  way,  or  other  easement-^rant-charire— 
crown  rent  and  quit  rent. 

Does,  then,  the  court  of  Chancery  warrant  title  ? 
Has  the  purchaser  nothing  mora  to  do  than  pay  his 
BMney  and  get  the  Master's  signature  to  the  deed 
of  eonveyanoe?  Has  the  transfer  of  real  estate 
become  so  simplified  that  no  abstract  and  no 
searchea  will  be  required  by  a  purebaaer  ? 

These  are  grave  questions. 

Mr.  Smytbe  is  of  opinion,  and  we  concur  with 
him,  that  the  saving  "  of  the  rights  of  any  lessee 
or  under-lessee  subject  to  whose  lease  or  under- 
lease the  petitioning  owner  or  incumbrancer  shall 
be  an  owner  or  Incumbrancer,"  will  render  abstracts 
of  tide  and  registry  searehes  necessary,  because  the 
purchaser  must  know,  and  can  only  know  by  a 
registry  searoh,  what  leases  are  in  existence ;  and 
from  this  follows,  as  a  necessary  corollary,  that  he 
niut  Icnow  who  were  the  lessors,  and  their  title  to 
make  leases.  The  main  queation,  however,  still  re- 
maina  as  to  title  and  incumbrances  j  must  the  former 
ba  dedoeed,  ortiie  latter  be  ahewnto  be  discharged  ? 
or  can  the  purchaser,  with  tiie  assurance  under  the 
act,  executed  by  the  Master,  and  without  another 
document,  acquire  an  indefeasible  esute  against 
the  whole  world?  Can  he  rely  upon  tiiis  charter 
deed  for  all  j>urpose8  whatsoever,  botii  of  attack 
and  defence  f    With  tbu  single  weapon  can  he 


maintain  or  defend  an  ejectment  aad  wiU  tkc 
court  of  Chancery  relieve  him  even  from  the  neos- 
sity  1^  seeing  that  the  proeeedfngs  under  the  act 
are  regular?  If  this  statute  will  do  tU^  every 
lawyer  will  concede  that  it  has  effected  the  greatsit 
revolutitm  in  the  law  of  real  properly  of  modern 
times. 

A  new  terminus,  from  which  titles  to  tiie  lands 
of  this  country  can  start,  will  be  establiriked  without 
a  clog,  without  a  speck  j  and  the  tide  to  tea 
thousand  a  year  may  be  comprised  in  a  deed  not  a 
skin  of  parchment  long. 

We  feet  this  to  be  a  question  of  extreme  difficult, 
and  whether  our  opinion  arises  from  caution,  or 
that  the  change  comes  upon  us  in  too  staitling  t 
shape,  we  know  not,  but  we  indioe  to  think  that 
the  court  does  not  warrant  titl& 

The  act  nowhere  expressly  ex«npta  a  pnrehaser 
from  seeing  to  the  r^larity  of  the  proceedings ; 
and,  if  he  la  criiliged  to  do  that— as  ho  would  be, 
under  the  present  system  of  judidal  salos — he  most 
have  an  abatraet,  and  most  see  that  every  one 
having  a  claim  ia  bound.  Yet,  though  the  oonrt 
does  not  warrant  title,  it  confen  one  that  will  be 
good  against  the  world,  provided  the  requisition! 
of  the  act  have  been  complied  with,  but  it  tteowi 
the  burden  of  inquiry  upon  the  buyer. 

We  have  dwelt — with  perhaps  too  tedious  mi- 
nuteness — upon  the  sections  of  tlie  act  which 
relate  to  sales  under  the  order  of  the  court  of 
Chancery ;  we  have  done  so  because  we  believe 
that  this  portion  of  it  only  will  ooroe  into  practical 
operation.  We  view  the  measure  through  neither 
an  exaggerated  nor  a  diminished  mediam.  The 
legislature  has  done  much  i  it  haa  leaaanad  the 
expense  of  judicial  sales^  and  givmi  an  owner  of  a 
limited  eatate  the  power  to  procnre  them  i  hot  a 
great  deal  (rf  tiie  utility  and  efficieney  of  thestatnte 
will  dqiend  on  the  General  Orders,  which  both 
profeauons  are  expecting  with  anxiety. 


(ComiUmadfrompmg*  16.) 
13.  ThU  STsry  persoo  who,  ahsr  the  day  nasssd  in  sseh 
last-neDUtmed  notice  shall  Icnowingly  have  in  Us  josmiIob 
■07  arms  or  animuiHIoo,  oontrary  to  this  set,  shall  bt 
gvUtj  of  a  nUsdMiDSHior,  and  Ilslde  to  be  bnprlsooed,  with 
or  without  hard  labour,  ft>r  any  term  net  exossdliv  two 
years. 

13.  That  from  the  dsj  nsined  in  wa.j  inob  notlea  the 
Lord  Lieutenant  maj  by  wirrant  direct  a  learoh  to  !>•  nude 
in  any  connty,  &c.  named  in  eny  each  notice  or  in  may  hooae 
or  pUce  within  the  sanie  at  any  time  whilst  such  proclama- 
tion shall  be  In  ftnw,  tar  any  arms  or  smmanMon  wUeh  say 
persoo  absU  bare  eontrsty  to  this  act  1  and  sfl  ams  and 
ammanition  foand,  shsll  be  forMtsd  te  the  ass  of  Bar 
M^esty. 

\4.  That  any  county  or  lab-tnspeotor  to  whom  soy  each 
warrant  Hhall  be  directed,  and  all  conatablea,  &a  acting  in 
their  aid  may  witbtn  twenty-one  days  after  the  date  of  lucli 
warrant,  ioclading  the  day  of  the  date  thereof,  enter  into 
any  bouse  or  plaoe  at  any  time  between  lunriM  and  saniet, 
to  axocvte  toch  warrant  and  in  case  admittanoe  be  reftaacd 
or  sbaD  not  be  obtained  within  a  reaaoaaUe  tine  after  de- 
manded,  ontsr  hy  Avee  Into  soeh  hooseror  plaoe  fo  execitfe 
snob  vairant 

16.  That  the  Lord  Uentenant  iqipolDt  persons  to 
grant,  at  their  discretloD,  Ac.  licences  in  the  form  (A.)  In 
the  schedule  to  thie  act  oontuned,  to  any  persona  to  hafe  in 
hie  own  dwelling  houae  (mly  or  Uceocea  in  tbt  form  (&■) 
in  the  icfaedale  to  this  act  contained  to  carry  and  have  with- 
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in  the  dMiiet  omed  io  may  vuh,  tus.  or  ■mmunltion ;  pro- 
vided Unt  tk«  nM  Lord  Ltontmnt,  by  ordtr,  mij  st  may 
Hate  woke  any  becnoe  aod  after  the  poUicmtion  of  anoh 
trier  In  the  **  Z>iiUi'ii  Gntttt"  Om  Uceoee  therdn  mon- 
tioned  ihall  ocaae  tod  a  oopj  of  orory  oneh  order  Bball, 
within  four  days  after  the  mitkiaff  thereof,  be  deKrered  to 
or  left  at  the  place  of  abode  of  every  penon  whole  licence 
khaD  be  revoked  thereby. 

16.  Tbat  from  the  d^  named  in  any  auch  proolamatioo, 
If  there  ahatl  be  any  morder  or  any  attempt  to  murder,  or 
if  aoy  JastiG«  of  the  peace  or  any  constable  or  peace  officer 
shall  have  reasonable  proond  for  believiog  that  any  mmrder 
baa  been  oomasitlad,  or  any  attempt  to  commit  murder,  In 
Hiy  eowi^a  Iw.  n— iad  in  uay  such  predamatloo,  aoj  jna- 
tke  of  tba  panes,  constsMe,  &e.  m^  giro  notie*  to  any 
male  person  between  the  »g9»  of  siiteen  and  sixty,  residii^ 
or  Mag  within  soeh  county,  &Q.  thst  aesrcb  sod  pnrsnit 
is  to  be  made  to  apprehend  the  oflboders  aod  may  call  upon, 
and  thereupon  it  ahall  be  the  doty  of  every  snch  person  to 
jtan  in  sa^  aeareh  and  pursuit,  and  to  aaibat  in  j^tprdteod- 
iag  aoeh  oAndcr;  andevery  anoh  person  refudi^,  shall  be 
fnilty  of  a  miadenanor,  and  be  lisUe  to  be  Imprisoned, 
with  or  wttlHMt  hard  tajkow,  Ibr  any  tsm  not  vtMtHatg 
twoysan. 

17.  That  wfeOat  aay  ftodamatiba  sbaD  be  hi  fbroe,  and 
v^any  trinl  or  prossefflng  undw  the  arid  last-redted 
Acts  or  tUs  Aot,  it  sbaO  not  be  aeeeMary  to  pwre  that 
the  fiatriet  in  which  any  oOaoee  against  the  said  last-reci- 
ted Acta,  or  this  Act,  was  committed,  was  at  the  time  of 
commiash»  thereof  in  a  state  general  disturbance  or 
insnrrectioaary  movement,  or  that  any  anoh  offence  or  the 
amnnstanoas  atteadioy  the  aame,  vraa  of  an  inaurreotioo- 
ary  diaraetar. 

IB.  And  from  tha  dhj  named  In  aii7  lodi  noetamatlon 
•very  sot-iasaiy  aftar  the  fcet  to  aay  arardar  or  attempt  to 
mardar  tat  any  pcodahned  district,  may  be  lodicted  and 
ooo  vietad  tofetker  with,  or  after  the  principle  offaoder,  or 
any  be  indided  and  ooavictod  of  saob^aattve  felony,  whe- 
ther tbe  prindpal  offender  ahan  or  not  have  been  previously 
oonvleted,  or  shaD  or  not  be  amenable  to  justioe,  and  may, 
bowMever  in£cted,  be  punished  in  tbe  same  manner  aa 
aajr  acoesaary  after  the  fact  to  the  same  offence  may  be 
poniahed :  provided  that  do  snob  person  who  ahall  be  once 
duly  tried,  aaanacceaaary  afterthefeotflrforaaabatantive 
falooy.  shaB  be  agdn  tried  for  tbe  same  oOaaee. 

19.  That  tnm  the  day  named  In  and  daring  all  the  tboe 
any  mcb  prodamatlcn  ahall  be  in  force,  the  I«ord  Uen- 
tesaot  may  tfirect  that  any  person  imprisoned  in  aay  gad, 
kt.,  io  sny  district  procla^ned,  under  aenteuee  of  trana- 
portatioo  or  imprisonment,  amy  be  removed  to  snch  other 
faol,  &C.  in  Ireland  aa  to  the  aald  Lord  Lieutenant  ahall 
Mem  fit,  to  remain  tiU  be  be  trsaaported,  or  ahall  hare 
•oredthatarm  ofinpriaonmeot,  or  be  otherwise  discbsrged 
bj  das  eoBiaa  of  law;  and  every  person  so  removed,  JiaO 
he  oonridared  In  the  proper  legal  eusto^  during  the  thne 
ef  aaehrmMnral,  and  wUlo  hi  the  plaeeto  whieh  haahaUbe 
so  ramored,  tat  llko  manner  if  lie  bad  ootrthned  In  Us  origi. 
nil  pbce  Ot  confioement;  snd  the  msintsoanoe  of  ancb 
priHMMTS  In  tbe  place  to  which  they  shall  be  so  removed 
■hafi  be  paid  by  the  county  from  which  they  ahall  be  so  ro. 
nwvcd,  aa  asms  vrere  paid  before  snob  reraovsl ;  aod  the 
cxpMtMs  of  sndi  removal  ahall  be  charged  on  the  county, 
be.  from  wl^eh  such  persona  ahall  have  been  removed,  and 
■hall  he  paid  for  aa  provided  by  1  and  8  Tlet.  o.  6. 

50.  That  any  panoa  prosMated  by  In^iAoMnt  for  any 
othaca  against  tUa  Act  committed  wltUn  audi  proclaimed 
diOriet  ihaD  plead  to  saoh  Indictment,  and  the  trial  ahall 
pwcssd,  at  aay  aperial  comndstlon,  asalaes,  or  aes^tms  of 
the  pmce  for  the  county  wherein  such  dfence  ahall  have 
been  connnitted  next  after  snch  person  ahaU  have  been 
coBunitted  for  trial  or  held  to  bail,  or  If  such  offence  be 
conunitted  alter  tbe  oemmeocemeut  of  such  apedal  Com- 
■nisBon,  assises,  Itc.  then  at  tbe  aame  spedsl  commission, 
miizes,  Ac,  unless  the  court  shsll  otherwise  direct. 

51.  Tbtt  tbe  prodactioa  of  the  "  DubUa  Omttt,"  pur- 
porting to  bo  prfaited  by  the  Queen's  printers,  eontainiog 
tba  pubBeatfee  trf  any  prodamation,  wvrant,  or  notice  un- 
dw  Ibis  aot,  sbdl  be  oaactaslva  •vidanea,  la  lU  eourta  of 


Justice  in  IrtUmd,  of  all  fttcta  neocsaary  to  authorise  tbe 
bsoing  of  any  sndi  proclamation,  warrant,  order,  or  notice ; 
and  every  snch  proclamation,  &e.,  shall  be  deemed  to  have 
been  laaued  in  cooftmnlty  vrith  tbis  act. 

S2.  Tbat  this  act  ahall  be  in  force  until  tbe  thirty-first 
day  oTDectmber  ooe  thousand  dgbt  hundred  and  forty-nine, 
and  from  thence  until  the  end  of  tbe  then  next  aession 
parliament. 

as.  That  tUs  Act  may  be  amended  or  repnled  by  any 
act  to  be  passed  iu  this  seswon  of  parliament. 

SCHEDULE  to  which  the  foregoing  Act  refers. 
(A.) 

Fona  oflieemce  to  have  AratM,  ^c.  in  a  dwelling  house  onfy. 

X  A.B.,  having  been  duly  appdnted  In  that  behalf  under 
an  Act  passed  in  the  eleventh  year  of  the  reign  of  her 
M^esty  Queen  Victoria,  intituled  "  An  Act  for  the  better 
"  prevention  of  crime  and  outrage  in  certain  parte  of  Ire* 
"land  until  tbe  first  day  of  Deoonber,  one  tboasand  dgbt 
"  hnndred  and  forty-nine,  and  to  the  end  of  the  then  next 
"  seseiMi  of  psrliament,"  do  hereby  grant  to  CD-  of 
[Acre  taan-t  (Ac  neau,  deser^pfum,  oiuf  phee  of  rvsideaoe,] 
a  licence  to  have  in  his  [or  her}  dwelling  house,  situate  at 
and  not  elsewhere,  one  gun  [or  other  Arm  or 
Arm*  or  ammamtiom,  as  the  cose  stay  be'].  Dated  thia 
day  of  184 

(Signed)         A.  B. 

(B.) 

Form  ofUeenee  to  earn/  and  have  Arms,  j-c.  in  prolaimed 
dittriet*. 

I  A.  S.t  having  been  duly  ^>pdnted  in  tbat  behalf  under 
an  act  passed  in  the  devanth  year  of  the  rdgn  of  her 
n^Jesty  Queen  Vlctmria,  Intituled  *'  An  act  for  the  better 
"  prevention  of  crime  and  ontrage  in  certain  parte  of  Ir»- 
"land  until  the  first  day  of  December  tme  thooaand  eight 
'*  hundred  and  forty-nine,  and  to  the  end  of  the  then  next  ses- 
**  rion  of  parUameot,"  do  hereby  grant  to  C.  D.  of 
[Aer«  iNatrt  the  name,  deteription,  amd  place  of  residence,^ 
a  licence  to  carry  and  have  one  gun  [or  ofA«r  ana  or  arme 
or  «aiMMu<um,  ae  th»  ea$e  mof  be,}  within  the  conaty 
[eonoty  of  the  city,  county  of  the  town,  barooy,  half  baroi^ 
or  other  dtMtriet^  me  tka  em$e  M«y  is,}  of  Dated 
tbla        dayof  IM 

(Signed)  A.B. 
Cap.  HL 

An  not  to  give  ftarther  time  for  making  eertdn  raflvrays. 

[SOth  December,  1647.] 

Sec.  1.  Railway  Companiee  majf  applg  to  CommUeieaen  ^ 
Baihoayt  for  r«f easton  tima  for  pmrehoM  «f 
foaifi,  $*c. 

5.  CoaiaitsaioRera  may  refitir«  Company  to  give  notifse 

of  application  bg  advertitement  in  the  Gazette. 

8.  Commixnonera  of  railwagt,  bg  warrant  under  their 

seal,  mag,  upon  proof  that  notice  has  been  given, 
enlarge  the  time  fiir  the  ooay/efioa  iff  pmnAaseM 
and  worhe. 

4.  Acts  mentioned  or  referred  to  in  tmA  warramte  to 
he  conatned  with  re/ereaee  fo  tke  some. 

6.  Not  to  revive  expired  powere.     Existing  eontraOt 

emd  Nofices  to  take  mda  to  ba  eonetrmed  ma  ifthie 
Act  had  not  passed- 

6.  Noticea  ofwammta  baing  granOd  to  he pMished 

w  f  Ae  Gazette. 

7.  Parties  aggrieved  Ay  ej:(«asu>a  of  time  being  granted 

mag  have  compensation  for  addUional  damage. 
a.  Contracts  for  new  works  met  to  be  entered  into  fbr 
a  Hmited  period,  exceft  in  eertmi*  easea. 

9.  Mode  of  ascertaining  consent  of  SkarehoUtrs  to  the 

waking  of  contracts  for  new  mmrks, 

10.  Cert^teofthe  Chairman  of  Compact  eomnter. 

eijpted  bg  the  Secretary,  to  be  endrace  of  coaseaf. 

11.  Act  meg  be  amemdsd,  {rc. 

*  Whveas  aota  of  parUament  have  been  pused  for  mal^ 
'  ing  railw^  and  in  them  perioda  of  time  are  limited 
<wHUn  wUoh  only  the  powers  granted  for  maldng  tbe 
*nilwi^  or  fbr  the  eompulsory  purebase  of  the  lauda  re> 
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*  ftrrad  to,  oan  be  lawfUDj  eiardMd.  And  whanw  it  It 
-  'ezpadicnt  tint  In  certain  cum  flnther  ttea  begruteafor 
'thbpurpoM  aforeuid;'  tbatifaor  ndlwij  oompwir,  or 
penoa  aothMiMd  by  any  act,  to  eoMtnct  •  r^w^.  Ice. 
or  io  porciiase  laads  for  aucb  purpoaa,  aiay,  at  any  time 
within  two  months  after  the  pauing  of  thii  act.  make  ap> 
pticatioo,  in  writing,  to  the  commieBioners  of  railways,  set- 
ting forth  what  extension  of  time  ia  desired,  and  to  what 
part  of  the  railway,  or  the  woriu  <a  lands  oonnected  there- 
with, tha  MOM  is  to  apply,  and  the  grounda  of  aodi  ^pU- 
cation. 

8.  That  If  It  ^^ear  to  the  aald  commiaaiooen  that  tbere 
are  sufficient  groundafbr  snob  appllcBtloo.  they  shall  require 
the  company,  or  person  roakto)(  the  same,  to  gire  noUce  of 
■neb  application  havinfr  been  made,  by  adTertisemeat,  In 
form  ^proTed  of  by  the  said  commissionos,  once  in  the 
Lvmdom,  Edinburgh,  or  IhiUin  Oazette,  accordhigly  as  soch 
railwi^  or  works  or  landa  are  in  Englmud,  ScoHand,  or 
Inland,  and  once  in  each  of  three  saccessire  weeks  io  some 
nempaper  pnbtisbed  or  circulating  in  each  county  in  which 
•ny  part  of  anob  raUway  or  worka  or  laoda  Is  situated,  and 
affixed  fbr  ttaree  aneceaslTe  Simda^  on  the  principal  outer 
door  ofthedmrehorareijrparlBblii  which  same ia^tnated; 
and  such  notice  shall  let  forth  withhi  what  time  and  fo 
what  manner  any  person  agRilared  by  any  such  eztensioa 
of  time,  and  who  desires  to  ohJeet,  may  brii^  such  ob- 
jections before  the  commissioners. 

3.  That  upon  proof  that  such  notice  has  been  doly  given, 
and  after  the  time  ^^inted  for  bringing  objeetloaa  twfore 
lha  ooanistfMters,  and  after  considering  aame,  if  any 
bnMfht  beftm  thou,  the  commiasioners  mi^,  by  warrant 
wider  their  seal,  and  signed  by  two  or  more  of  than,  extend 
tha  period  allowed  by  any  act,  fiM-.,tha  omnpletloa  of  snoh 
railway  or  wmrke,  or  for  the  eompidsory  pmhasa  of  Imids 
for  snob  fhrther  tine  as  thej  think  fit,  notweeadhig  two 
years-fktim  the  periods  allowed  by  such  act.  ^ther  as  to  the 
whole  of  soch  railway  or  works,  and  the  lands  required  for 
aame,  or  as  to  so  much  u  shall  be  apeeifled  thereof  in  snob 
warrant. 

4.  That  when  any  warrant  is  granted  by  the  commission- 
era,  tha  aet  wthorislng  tha  ooostmction  of  the  railway,  &o. 
rafefred  to,  shall  be  ooastmed  wm  if  the  extended  period 
bad  bean  the  period  within  which  the  powers  of  sueh  act 
might  be.exeroised.  Air  the  oooatmetlon  of  soeh  faUway, 
&c.,ioetead  of  the  periods  menticmcd  In  Bnch  act. 

6.  That  this  act  shall  not  reviTc  powers  ex^nd  before 
each  ap^cation,  and  shall  not  affect  any  contract  or  agree- 
ment entered  Into  before  the  paaahig  of  this  act ;  and  this 
act,  or  any  warrant  thereunder,  shall  not  authorise  any  ex- 
tension of  the  time  allowed  for  the  purchase  of  the  lands 
comprised  or  mentioned  io  such  contract  or  notioe ;  and 
aame  ahall  be  construed  and  take  aAct  aa  if  this  act  bad 
not  passed. 

0.  That  within  one  month  after  the  day  any  warrant  Is 
granted  by  the  said  commisBioners,  they  shall  cause  notice 
thereof  to  be  inserted  in  the  London,  Edinlmrffh,  or  IM- 
hn  Oazette,  accordingly  as  the  raUway,  &c  mentioned 
therein,  is  in  England,  Scotland,  or  Intand. 

7.  That  whenerer  any  such  warrant  shall  hare  been 
granted  by  the  Justices,  arbitratOTs,  &&  who  under  the  pro- 
Vialoaa  of  such  act  shall  award  the  compensation  to  be  made 
to  tha  owners  or  occupiers,  &c.  of  lands  tak«i  for  tbe  pur- 
poaes  of  soch  railway.  shaU  make  compensation  (tar  the  ad- 
ditional damage  (If  any)  snst^ed  by  snoh  aztenaioo  of  time. 

8.  That  no  railw^  company  who  had  not  before  the  S7th 
November,  l847,  executed  or  entered  Into  any  contract  fbr 
the  exeeuUon  of  any  paH  of  the  works  authorised  Iqr  the 
act  of  such  company,  shall  within  twelve  months  after  the 
passing  of  this  act  eater  into  any  contract  for  the  execution 
of  any  works  for  the  ftrst  time  authorised  by  such  Act,  ex- 
cept  contracts  for  tbe  construction  of  part  of  any  railway 
aabstUnted  by  way  of  deviation,  or  fai  Hen  of  other  works 
authorised  by  some  previous  Act,  and  also  coo  tracts  fbr  the 
construction  of  anofa  works  aaihanbeauthorisadby  eonaent 
of  the  holders  of  three-flftba  of  tha  sbaraa  of  soeh  emnprnqr. 
slgnlflod  withhi  the  time  and  in  the  manner  hereinafter  men- 
tioned, or  antboriaed  by  an  order  of  the  Commlsslooera  of 
raHways  pobMshed  In  the.  Undom,  Edutiia^h,  or  IMIm 


OuKlta,  aooorfiag  as  tbe  worka  are  tttmfi  is  Btfini 
Stolkaul,  or  InUmd  ;  and  all  oontraets  eaterod  Into  ia  ««. 
travention  of  thia  enactment  shall  be  void. 

9.  That  to  ascertain  wadti  consent,  a  general  meednf  «f 
the  shareholden  of  au<^  company  shsJl  be  held  within  n 
weeks  after  the  paasing  of  this  Act,  of  which  DOtiee  ibill  bt 
given  as  adopted  for  adverUsing  tbe  extnmdioary  gnwr^ 
meetings  of  such  oompany  ;  and  a  Birealar  letter  •halt  be 
sent  by  poet  to  each  of  tike  shareholders  to  Us  ksown  lA- 
dreaa,  deemlnng  the  portion  or  lino  of  works  proposed  to 
be  executed,  and  stating  that  a  meeting  of  the  ahareboMtn 
will  be  hdd  as  mentioBed  in  such  circular,  to  detenniH 
whether  a  contract  for  exoentfaig  aneh  works  shall  be  cnbtei 
into  witUo  the  twehro  months  next  after  the  pasting  oTiHi 
Act,  and  reiineatfaic  snoh  shareholder  to  rignlfy  his  assent  to 
or  dissent  Aram  aame,  according  to  a  form  ooDtaioed  b  Mch 
letter,  to  the  effect  set  forth  io  tiie  sdiednle  hereto;  nkd 
shall  request  such  shareholdn  to  return  s«cli  fora,  rignel 
or  to  attend  such  meeting  and  deUrer  seaae  totbe  cbairaar ; 
and  at  tbe  meeting  the  ctunrman  shafl  oaat  op  tbe  ssBkr 
of  shareabeld  by  shawhoMars  asawiHng  to  swAesalnet, 
and  dlaaentfay  thw  ufrum,  and  shaB  pobUdy  aanoaitcttfai 
nwnberof  shiaras  of  tbe  ahareholders  nisntingto  saeh  ne- 
tract,  and  those  dlasenting,  and  state  whether  the  hoMen 
of  tbree-flfths  of  soch  shares  consent  to  each  eontnct  i  ud 
In  eonpating  the  number  of  shares  of  sbareludders  assent' 
Ing  or  dissenting  no  flhare  shaO  be  taken  Into  aeeoast  Ike 
holder  whereof  shaU  not  have  paid  dl  tho  eda  thas  du 
upon  the  shares  held  by  him. 

10.  That  a  certiflcate  under  the  hand  of  the  duimu, 
and  oounteraigned  by  the  secretary  <^  the  con^any,  stMisg 
that  such  meeting  has  been  duly  held,  and  auah  ItMcr  mbi, 
and  snoh  eonsent  given,  shaU,  whUn  ono  waA  after  »A 
meeting,  be  depodted  In  the  oOoe  of  tha  Coai^Miooenif 
Bailwaysi  and  such  certHleate,  or  a  copy  thereof^  eertiM 
under  the  sotl  of  tbe  Commissioners  shall  beoridinMhd 
courts,  and  before  all  justicea  and  othen,  that  aadi  eoaiat 
vraa  duly  given  within  the  time  aforeeaid- 

1 1.  And  be  It  enacted,  that  tbts  Act  may  be  amended  or 
repealed  by  any  Act  to  be  passed  In  this  sosaion  of  Piriii- 
ment. 


SCHEDULE  referred  to  by  the  foregoing  Act. 


KsaMoT 

BaUmv. 

(1) 

flbitataiilte. 

tro.orkiai«i 

Of  Amoaiit 
itfatocfc  baU 

„  JO 

pMdtftbs 
cvMCncceit 
te. 

m 

miiiin 

O)  laUioalaBalbeSharsboltewlllwitMttaeword  -MMttat** 
'Mmlins,- as  the  esse  msy  bs,  and  riga  bb  naaie  OMnaPdK 

Ca». 

An  act  to  apply  tiie  som  of  algU  bUBoob  airt  af  tbt 
CoosoUdated  Fond  to  the  servlea  of  tha  y«ar  ana  thoMal 
eight  hondred  and  forty-eight. 

[Tlh  March,  1H&] 

Cap.  V. 

An  act  to  suspend  (or  five  yean  tike  operation  of  e«1^ 
parte  of  an  aot  of  the  teotit  year  of  her  present  MqNV< 
tar  makta^  (hrther  provisioa  far  ^  goronnneat  of  ^ 
NewZeaUnd  lalaadst  and  to  naake  other  ptovUoo ta 
tbaraoC 

[7th  Uareh,  1940.] 

Cap.  VL 

An  act  to  make  ftarther  provision  for  one  year,  sod  to 
the  and  of  the  then  next  scsrion  of  Parliamaot,  Affi^ 
carrlaga  of  pasaangars  by  saa  to  North  America. 

rasth  March,  ld«6.] 
1.  JVe  tkip  earrying  patnengers  sfimMd  to  fat<  f*^ 
(Aon  a  UnUtod  mumber,  meeording  M  apae* 
temsgt, 

S.  ZbodltU«Rtnd>r«o*rl«tR<^fai«eaM|N'i^*' 
onepmsMngtr. 

8.  Ab  tkip  earrging  a  certain  nanicr  of  p**»ngfft  it 
pnued  on  ktr  vogoge  witkoni  a  tk^'i  eo^ 
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1.  Shift  emrrymg  pttatiigerM  to  kavt  a  dmif  qualified 

mtrgtem  om  homrd,  eut  mmbtr  to  ht  timittd. 
b.  Witn  timiied,  kow  c&ildren  to  ht  adnlated. 

6.  (^uJyUatiom  qf  Svjftom, 

7.  No  dlip  to  prieted,  Mtail  the  Mtdkine  Cheit  and 

Atitayva  Asm  Aeca  iiupected  6y  a  Medical 
PtmeHHtmr.    Bmmmumtiom      wudieml  prmeti- 
limtr.  y  ■»  madieml  frmetitioiur  aw  b*  Moimadt 
■qr  froemd  hg  ptrmMom  tmlgrmtion 


&.  Putengtn  affieted  with  diae*MeM  auy  be  re-hnded. 

Pemdbf  om  Matter  toilfittfy  proeeediiig  on  voyage 

wUk  diaeaaed  penotu  mt  boird. 
9.  PntemgerB  so  re-buded  etOUhd  to  recover  paeeage 

fMNw  if  mtwmary  proeeu  b^ore  twojuttieee. 

10.  M^eefy  iaeMeordenmeemeupmerMiig 
nJe*.  ^  fbr  pretenuig  order,  jre.  M  iearJ  m*. 
mb.    Eeidemee  o/ ordera,  ^ 

11.  Siayeem  or  Mmtter  to  exatt  obedience  to  nUea  amd 

re^tatioiu. 

12.  Peiudtif  for  refiuixg  to  oAmtm  rutea  tmdregulationa. 

13.  Celtmial  Land  and  Emtgretidt  CommtMnomen  to 

prepare  an  abttract  of  acta  and  ordera  in  eowneil. 
Swk  ebetract  to  be  paated  up  in  each  akip.  Pen- 
eltjf  <m  Matter  for  neglevt:  and  on  perton  defacing 
a^eirteL 

14.  Aw  ptnMe*  to  he  rtwwweJL 

Boadrtqmred  h^fjirat  recited  act  to  be  aeeur^J^ 
ikaerwanm  of  proviKona  «ff  aeeend^  recited  net 
endtkiaaet. 

16.  Dutia  ^  Emugrmtien  ^jker  mmg  be  parjbraud  <y 

)aa  eaeiUa/nt. 

17.  ItOtrpretation  t^aet. 

19.  Exemption  of  uiipa carrying  Uu  thanone  paaaenger 
t«  U  toM,    In  certain  aetiona  aa  to  ahipa  carrying 
yattiagera,  bmrdea    proof  to  lie  on  dtfendant. 
n.  Sbarttiaatfmee. 
SO,  Cwrtmima^acf. 
n.Jtim^ittnmmJed,  |r& 

*  Vbarm  tt  li  exp»dlait  to  alter  eertidn  prorldoni  of 
'  tbe  i  &  8  Tie.  e.  107,  intUaM  Jii  i4c(  Ar  nyiil^y  (A« 
'Carriagt  tfPaaaojfera  in  Merchant  Veaaeta,  and  of  10 
'^k  U  Vie.  s.  lOS,  tntituled  An  Act  to  amend  the  Paaten- 
'9"      and  to  make  Jkrther  proviaionfor  the  Carriage 
'ofPaueageri  bf  Sea :'  Be  It  therefore  enacted.  That  no 
■Up  taztjiaf  pauengren  from  way  place  lo  the  TToHed 
^t^doa.  or  In  the  I^nda  of  Ooenwe;,  JerMj.  Aldeme;, 
Sufc, «  Man,  to  any  pinee  on  the  Eastern  Coaat  of  North 
^■oin,  or  ia  the  ialanda  acljaoent,  or  in  the  Oolf  of 
^eiido,  ihtll  carry  nior*  paaaangara  than  in  the  pn^ortioo 
oi  one  puMi^  to  erery  two  toot  of  the  regialered  tonn^e 
wsadi  ifaip;  ud  tfiat  no  andi  aUp  abaU  oarry  mora  paa. 
*<»Scn  oa  board  than  one  paaaengw  for  ever;  tweWa  clear 
^fperfldal  feet,  or  on  the  orlop  dedi,  one  paaaenger  for  every 
uirtjnpcrftdelfceti  and  if  any  ahip  alull  carry  an;  p«-- 
•*  ^jooi  MKh  proportiona,  the  master  of  the  aUp  ahall, 
"  Niped  of  erny  person  conatUnting  snch  excaas,  be  lUila 
■"•remit}  not  exceeding  five  pounds  sterling. 
1  Att  in  compatlng  the  proportions,  two  children,  under 
of  fbortaen  jeara,  shall  b«  oomputed  as  one  person, 
■M  iHMna  uder  the  age  of  floe  year  ahall  not  be  Ineluded. 
Thu  DO  sh^  oanyiiv  one  hiuidrad  pasaeogera,  shall 
00  be  voyage  withont  a  eook  ^proved  by  the  emi- 
oiwr  It  the  port  of  etearaooe,  nor  noless  a  oonve- 
^  fhm  ihaU  have  been  set  apart,  and  apparatus  provided 
w  Mokiag  to  the  satisfcctkm  of  the  said  officer:  and  if  any 
*ull  proceed  on  her  voyage  withont  sane,  the  maater 
b«  ^iie  to  e  penalty  not  exceeding  fifty  pounds, 
any  nwh  ship  slialt  have  on  board  a  anrgeoo  duly 
Vrr^  "        '^P  carry  mora  pasaengers  on 

™  ^  <ipon  nUdi  the  pasaengers  live  than  In  the  proper. 
^  ««« paneagar  to  every  foortaen  anperfldal  feet 
nat  In  the  calcniadon  of  aneb  proportion  eveiy  diDd 

'    g  «**^''''>°*  7Mr*I^I>«comP°^  *■<">*  P*>**'>K*<^* 
I  ^'."'■^"wytsdtsargeoo  shall  be  duly  qnallflad  to  prae- 
">     XSmiai  KingdoiD  as  physitdao,  anrgflon  or  apothe- 
•"O.  »a  not  to  1»  ot!}ect«d  to  by  the  aaid  emigration  officer. 
^1  (xcqit  ■  IwrtfMftar  prortded,  no  abip  ahaU 


proceed  on  uy  such  voyage*  until  the  aurgeon  or  aome  me- 
dical practitioner,  appointed  by  the  ssid  emigntion  officer, 
shall  have  inspected  the  medicine  cheat  of  the  ship,  and  the 
paaaengera,  and  shall  certify  to  the  aaid  officer  that  the  ship 
coDtsins  a  sufficient  supply  of  nedidnea,  instruments,  and 
other  things  requisite  for  the  meiBoal  traatment  of  the  pai^ 
sengers  during  the  voyage,  and  that  none  of  the  paaiengera 
Vpear  likely,  by  reason  of  any  diaeaae,  to  endanger  tha 
baahh  of  the  pursona  w  board :  provided  that  the  maater, 
owner,  &o.  of  evvy  ship  so  inspected  sttall  pay  to  sueh  j/ms- 
titloner  a  sum  not  exceeding  twenty  shillhigs  for  every  han< 
dred  passengers :  provided  that  in  case  it  shall  be  impoa- 
sittle  to  obtain  the  attendance  of  auch  medicsl  practitioner, 
the  maater  may  proceed,  on  receiving  from  the  said  officer 
vrritten  pennisdoo. 

&  ThatinoaaeanyandiaiirgMnormadiealPnctitionar 
shall  notify  to  the  Emigration  officer  at  the  original  port  of 
Clearance,  «■  any  other  port  in  the  United  Kingdmn  Into 
wMeh  the  veaael  may  subsequently  pot,  or  in  ease  the  said 
officer  ahall  be  otherwise  satisfied,  that  any  person  likely  to 
endanger  the  health  of  the  other  peraona  on  board,  auch 
officer  may  re- land  such  person,  and  his  fkmily,  and  the 
Master  who  siiall  wilfully  proceed  with  any  soch  person  on 
board  ahall  Im  liable  to  a  penalty  not  exceeding  fifty  pounds. 

9.  That  any  peraonaore-laoded,  the  emigration  officer 
on  his  betialf  may  roeover  by  procaaa,  beftm  two  Jnatieaa 
of  the  peace,  aa  in  the  a^flraUracitcd  act  la  provided  in  tha 
oases  of  monies  thereby  made  reooverahle,  the  whota  of  the 
monies  wUoh  shall  have  been  paid  by  him  or  them,  or  oo 
hia  or  their  account,  tcx  his  or  their  passage  in  snob  ship, 
from  the  party  to  whom  the  same  may  have  been  paid,  or 
frtim  the  owner.  Charterer,  or  Maater  of  sueh  ship. 

10.  That  Her  Majesty,  by  any  order  or  orders  in  coun- 
cil  may  prescrilM  such  rules  and  regolationa  aa  may  seem 
fit  for  preserving  order,  and  for  securing  cleanllneaa  and 
ventilation,  on  board  Brititk  shipa  pvoeeding  oo  auch 
voyage,  and  the  said  rules  and  regulations  In  like  manner 
may  aUar,  amend,  and  revokt ;  and  that  aoeh  order  In 
council  in  the  London  Chuette,  or  printed  by  the  Queen'a 
printer,  abaU  be  received  in  all  legal  proceedings  aa  auf- 
fldent  evidenoe  of  the  making  and  contenta  of  auch  order. 

1 1.  That  in  every  Britiak  abip  the  surgeon,  or  in  shipa 
not  having  a  surgeon  on  board,  the  master  may  exact  obe- 
dience to  all  sueh  rules  and  r^uhttioaa  as  aforaaald;  nndar 
the  penalties  herein-after  provided. 

15.  That  any  person  who  ah^  neglect  or  reAue  to  obay 
any  snch  rule  or  r^ulatlon,  or  who  ahall  obatroot  the  Maa- 
ter or  surgeon  of  sueh  ship  In  tin  eiesntioa  ci  any  dMy 
imposed  upon  him  by  such  rule  or  regolation,  shall  p^y  a 
penalty  not  exoee<Ung  two  pounds  aterUi^ ;  and  the  Jua- 
tices  of  the  peaoe  in  any  part  of  her  m^esty's  dominions, 
before  whom  any  person  shall  be  convicted  of  auch  ob- 
strtKtion  or  rMistaoce  as  aforesaid,  may  order  auch  person, 
in  adtUtion  to  the  penalty  before  mentioned,  to  be  confined 
for  any  period  not  exceeding  one  month. 

13.  Thst  the  said  Colonial  Land  and  Emigration  oom- 
mission ers  ahall  prepare  an  abstract  of  the  whole  or  part  of 
this  and  of  ths  recited  acta,  and  of  any  order  in  eooneU 
made  aa  aforesaid ;  rad  that  ^  eo^aa  of  the  abatraot,  with 
two  copies  of  tUa  and  of  the  aaid  acta,  ahall  be  ddlrered 
by  the  Collector  or  Comptroller  of  the  Customs  of  the  port 
of  Clearance  to  the  master  of  every  ship  carrying  paaaen* 
gera  on  such  voyage ;  and  that  such  master  shall,  so  long 
aa  any  passenger  be  entitled  to  remain  in  the  ship,  keep 
posted,  in  two  plaoea  between  the  decks  of  the  said  ship, 
copies  of  snch  abstract,  and  ibaU  be  Umble  to  a  penalty  not 
exceeding  forty  shillings  sterling  for  every  day  snch  abstract 
ahall  Ml  to  be  ao  poated ;  and  any  paraond^a^aMih  ab- 
stract ahall  be  liable  to  a  penalty  not  exceeding  forty  ahil. 
lings  aterUng. 

14.  That  penalties  impoaed  by  this  act  shall  bereeorerad 
in  such  manner,  as  in  the  said  flrst-redted  act. 

16.  That  the  bond  required  by  the  aaid  firsUredted  act, 
to  be  given  to  Her  Majesty  in  reapect  of  ahips  carrying 
more  than  fifty  paasengers  shall  be  a  security,  not  only  for 
the  matters  and  payments  In  the  said  act,  but  also  for  the 
obaervaaee  of  the  provWona  aa  well  of  the  s^d  seeoidly- 
redtedact,  aaof  tidaaet,  aadofanyr^uUtionspreaeribed 
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by  uiy  ord«r  in  CMfidU  ind  f or  tbe  doe  pajmrnt  the 
Kilter  of  ench  reesel  of  all  peultin  a^ndifed  by  Tiitiie  of 
the  seld  weoodly-reotted  act,  or  of  this  Mit. 

16.  Tbet  all  powers  and  daUet  Impoaed  opon  the  Emi- 
gration o&cer  before  menUoned,  may  be  performed  by  bU 
assistant,  or,  at  porta  where  there  shall  be  no  auoh  ofBcer, 
by  the  officer  of  the  Cuatoma  whose  daty  it  may  be  to  grant 
B-elearaoce  to  soch  ahlp. 

17.  That  term  "paaaeoger"  shall  not  iodude  pasaeoffcrs 
oommoDly  known  by  tSm  nune  of  oabia  passengers;  and  tbe 
term  "  sMp"  AtH  Indnde  every  aea-ffoing  reaael  i  and  the 
the  term  *'  Miater"  ahall  Inelnde  any  person  bdng  Id  com* 
mand  of  soeh  vessel }  ud  that,  nnlesi  there  be  somrtblng 
lo  the  snbjeet  matter,  or  context  repognant  to  each  oon- 
■truction,  every  word  importing  the  ■Ingfnlsr  number,  or 
the  maacoline  gender  only  shall  be  coDBtmed  to  Indttde 
several  persona,  matters,  or  things,  as  well  as  one  person, 
matter,  or  thing,  and  females  as  well  as  males. 

18.  Provided  alwaya,  that  nothing  in  this  act  shall  i^y 
to  any  ship  in  whieb  the  nnmber  of  paaaengera  sbaD  not 
bear  to  the  rt^^atered  tonnage  a  greater  proportion  than 
<me  to  every  twenty-five  tons :  provided  also,  that  If  In  any 
■etioo,  prosecntloo,  or  other  l^al  proceeding  under  tbfai 
aet,  any  queston  ihall  arise  uriirtlier  any  stdp  carrying  pas- 
sengers, did  or  did  not  oany  a  greater  number  ^  passen- 
gers than  afores^d  In  proportion  to  the  tonnage,  the  bur- 
den of  proving  that  the  nnmber  of  paaaengera  In  proportion 
to  the  tonnage  waa  not  greater  than  that  of  one  person  to 
every  twenty-five  tons  shdl  Ue  upon  tbe  person  ag^nst 
whoa  any  such  action,  proaeontion,  or  other  legsl  proceed- 
ing may  be  brought  ;  and,  failing  such  proof,  it  shall,  for 
any  indi  purpose  aa  afineadd,  be  taken  and  a4}ndged  that 
the  Buaber  of  passengers  so  earried  Ad  axeeed  that  pro- 
portion. 

19.  Thatinallproceedlngaitshallbe  anflklettttodtethlB 
act  by  the  title  of  *'The  North  American  passengers  Act." 

50.  That  this  act  ahalt  remain  in  force  for  one  year  flrom 
the  passing,  and  from  thenoo  to  the  end  of  the  then  next 
session  of  Parliament. 

51.  And  be  it  enacted,  that  tUa  act  may  be  amended  or 
repealed  by  any  act  to  be  passed  in  this  present  sasaion  of 
puihunent.  (7%  fte  etmtiiaud.) 


nttoday  bpeblWMd,prtMai.b])  port  Si.  «L 

LAW  OF  DEBTOR  AND  CREDITOB  IN  IBELAND. 
The  new  Act  fortlM  ebolltMoaof  urtM  Ibriumi  under  tm  poundi, 
and  Ibr  the  recoverr  ol  Uw  poatntbrn  of  roull  toneuienti  beton  Jtirtlen 
of  tlwpMca,  with  AfUlleomnteatuy,  Index,  mMm  aod  IbnM,  adapicdite 
tbe  pnftMioiial  ud  trading  cImim. 

Bt  WiLLitM  OwtMoK  RM^BaiTMer-at.Uw, 
DubHn:  BDWABD  J.  HILLlKEtT.  Xaw  BookiriUr  and  FttbHibw. 
l>,Cail«gai|reaa 

Prmrlni  fyt  PuMlcathm, 
Br  GRANT  a  BOLTOM.  ORAFTON  STRBIT, 
n^HE  SECOND  and  CONCLUDING  PABT  of  the 
-L  SUMMARY  OF  THB  CRIMINAL  LAW  OF  IREUND,  In. 
eluding  !))•  Flcadlng,  Practice,  ud  Evidence  rnlailiia  theifltai  with  m 
AppendlK  at  ModMil  E*td«ncn  In  tdbncM  ■ofaNl  Uw  mml  CBfloM 
India.  iMgert  cT  Cam,  StwutM.  Ac  Ac. 

By  THBOBja.D  A.  PUBCELL,  &q..  BurUtflr-at-Law. 

NIOM     ASSURANCE  90CIETT. 
FIRK.    LIFB.  ANMUITIE& 
CoflAUlaad  Bdw  Mrart.  London  ,  COLLEOB.ORIEH,  DUBUHf 
and  Eiplanade,  Hamburgh, 
iMOiaoed  i.B.  1714. 
WUlUm  NottldgtL  Bm.,  CMmirmam. 
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By  IbeplM  offlw  UnlMSocls^  IbeprofltaarecalcuUtad  upon  tbeaum 
loMrad,  and  eot  vpoe  the aawunt  of  preralinM paid,  tbu  gMnt  amort 
Irapactant  advantage  to  younf  and  tSMdla  agaa  i  and  advanead  llvei 
the  TaMaa  oT  tbaUnhM  oAr  tbe  iaaaadlaU  tMMlt  of  lower  ntm  id 


PraiBluta.  All  new  aaturaooa*  paitldpala.  The  mnluma  are  aim 
nuch  raduoed  on  Inntranec*  enctod  wttboot  praflta.  Detailed  fn- 
■poetuaai  ortbe  eztendad  ■ntem  of  lifc  InMiaaaei  (la  oea  aaaa  miiM^ 
pajrment  of  onlr  two-tblrA  or  tliepreadnni)asjliebBd  gralli.  Loana 
granted  on  the  pottdta  of  thU  oOce. 

THOMAS  LEWIS,  Jcmtery. 

JOHN  GOLD,  ato^Bnker,  11,  COLLEOB-OBBKM,  OnUIn, 
EXHAH  and  KIFT,  OB,  EccWetreet. 

Doctor  GRAVBL  Madteal  Exambiar. 
Wn.  Stanni.  bqTunaii  Hall— BellM. 

Di.  Wm  Bu(den-~Hedlcal  Examiner, 
Bxham  and  Son,  South  Mall— Cork. 
Foiert  Bctd,  Etq^  HoHdtoc— LoDdcadeirr, 
Mr.  Worrall,  Fortmaiter— Clonmel. 
K>*  An  Bnflae  and  body  of  nreraen  an  In  eoartanl  rBadlWWi  to  et. 
tagfceii^  at  tfta  eon»pany^  Bintaa.hoi>ie.  No.  10^C)oinMlkr»nB>ortba 


MACHEN'8  NEW  BRITISH.  FQRElO^r 
end  COLLBOIATB  LIBRARY.  V-WertawrtedAeeL  ' 
The  plan  Ibr  wpplrtng  the  NBW  WORKS  bM  gtvon  Mdi  ■mmoi 
Mtbfcrtlon  that  the  Ubcary  hat  been  natranLacd  fton  Ka  oMdaaVibi 
LORDS  LlEUTBNANTof  IRELAND. and  manv  <ietliit»SS!S 
OnntrT.  An  MnUndtad  nunte  otaaaim  of  eecli  new  werti  aMid  tetb 
UbcivT,  acmrdlng  to  tba  demand.  O  BOnK  CXL'BS  Hn«M  W 
very  Dberal  termt  tor  rea^  momem ;  or  bv  aubaMlUng  u  thU  lAnt 
tbn  wU  And  Ha  gnatadvaetaca  ofw  tteeU  ■sOied  cTjnnrf^ 

ACalalagnaof<«aMlibadSCHOOLaad  COLLBOBAOOUTm. 
HriiedbyB.  J.  afadwn.canbah^eaagpBciliue.  — >  f— 

LEGAL  and  HISTORICAL  DEBATING  80CXBTT. 
RNnUMtad  A.D.  ISIS. 
UteFlntMaettagof  the  Mamheraof  thb  Sadcty  win  be  heU  htUuli 
ReoeM,MaU,  MMJUWORTH STRBin'.na SATUROATHBnte 
sathlMk  CkaIrM  be  taken  BIglKtfCMckpcadiriy. 

SDBJBCr  FOR  DEBATE. 

Win  a  Wrtt  of  &ior  He  upon  a  Judaint  atml  a*  malm  iMtaT 
of  **  the  Intcnrtceder  Act,-  (lit  and  IM  Wm.  A  eMTon,  en  a  taM 
l««e  dtreeled  under  tbat  actt  — 

BarrMen,  Law  Studeoti,  and  OraduaUa  of  the  UidvaMtai  ol  Dobh. 
Oxifard,  and  Cambrtdee,  are  eligible  tbr  admladaa.  ' 

MMhanwbo  haie  cbaiwed  their  leridewaa.  v  wbe  tamftMk 

v^».n^  '•iS35«w'SSrieT«*a. 


IN  CHAHCBRT. 
^'■■^StiSS"*^  7  PURSUANT  to  the  decree  in  tliii 

rkutM^Se  A  allien  f  ^  bearing  date  the  3rd  dej  of  Jgly, 

Cbarl«iinaeaotlMca,[         ,  hmtjnquXn  aU  pemw  bart^ 

°*'*n^<*'  -'diuteendliicumb^Meaeflba^theMuS 


cf  tbedeftndatit,ChariaaBlakaL  AuatelotheoouBttoacf  MayondOaL 
way,  and  county  cftbe  town  or  Oalway.  In  tbe  plaodingi  In  ttatmaw 
mentloaedjaeomelabotoceaa^atoiy  diaaabM  on  tbe  Im^  Q«y,  le 
Ihedty  orDnbUn,aBerbalbtel1iHnday,  tbe  Irtdnof  Febmary  aeit, 
and  prove  tbe  lams,  otherwiae  tbey  wUI  be  ptidnded  Ikea  IIm  beatitS 
the  leld  decree.— Deted  tUi  lat  day  of  Nneiwtw,  Uta 

fTnwaae  l4nes. 

Dnono-andM'KaT.FUntiri  SoHdton.  B,  KOdaiMtMet,  DnbHa. 


THE  WINTER  PALETOT,  TWO  POUNDa 
ThU  may  tnly  be  denoaalnated  both  a  hawdaoaae  and  **  naiAilmaL' 
It  la  neat  In  appaerance.  excellent  In  quality,  dttiable  In  wear.  Ittamir 
a  gtMtltmmm't  eoat,  leril  emt,  m^tlitmg  outrt,  pmrticMUr^  ttemmb^  e^ 
MManoNteai  MMwraaM.  Resn  behadof  aUiiaMtaaoet,lltawial|M 
UaoMwdElivcaaktoaatHMblaAcMli  a>r  ibmp  ii  miliw.  and  m 
Xlvertan  Beam  or  HM  Ibr  a  ven  cold  day.  or  Ibr  car  or  (Ig  oaa, 

FCr  ^rqftaffeM/  mtm  1  pottle  ulaily  teoomaiepd  the  Ham  or  OsM 
doth,  ettbw  of  tbe  laaAum  or  milled  wbataBOib 
Ibey  eaa  ehber  be  made  to  order,  or  lalactad  from 

THB  READT.HADB  DEt'ARTMBMT. 
wlHaetbara  ais  many  bundieda,  loaBvailMlaa  aadriaak 
wan  madeaa  If  Mdwod. 

RICHARD  ALLSM. 

m,  hiohTstreet. 


IRISH  MANUFACTURE  INDIAN  RUBBER BLACK- 
I  INO.Mamrfbctured  by  RICHARD  KELLY,  Boot  Hakv,  ML  COU 
LE0B.6lBBM,Deblla. 

Itnkai  the  LaaUMr  aoA,  pBant  and  e*an  WatmrnMi:  ecM  bythi 
BootHMken  and  Ofoeavi  tbrmiA  tbe  CKy.ln  Botdai  at«t     and  la,mA, 

N.B.— Conntqp  Miif tiipwi  UmM  ■MieB  tts  meatUbw^ Tbwai. 

PiieilaBi,  MMhSkl. 

Sir, 

"I  have  examined  your  Indian  RnUMrBbi&lag,  and  M  R  madt  of 
ttteMnMMrtdfwUdiarewMMopvfcrMMhaaampodlkm.  tthamaii 
irfvanlagaa  b  we  not  paMSNaa  lviinllarailte)aiaraH»mhenuei  Kk 
niicepttUe  ofa  vetT  high  pobb.  It  doaa  not  ull.  and  Ha  permaoinl  dW 
on  tbe  leatlMr  ItoTa  cbsiaetw. 

-THOMAS  ANTBELL, 
-  BIr.  KcUy,  Colkge-greM.  Loctuicr  on  CbMMay." 

n^^ROWSERS  The  anmerens  teatimoniala  received  bjr 

aodpoBulbr 
ibaMowid 

 .  ,   _  _  ibpatnM, 

and  thoea  gentlemen  wbohave  nothltherto  honored  bliawtth  their  ordit^ 
that  bo  bwMCuredtbaiervlcMof  a  Ibw  of  the  mort  exparlenoed  hrWMi 
worimien  tUr  tbe  winter  leaMm.  J.  O'D*!  practical  knowMge  ai  a  TMw. 
ien  Colter  having  been  ftally  teitcd  In  the  Ant  hou«ei  of  the  BrtlM 
tT^alii,be  UlbeRAnftaiyquaUfladio  produce  an  aitlde  In  lUar 
■Met  erTriloTlna<thalcannat  becxctiled  lo  London  or  Parts. 

JAMraO'DRISCOI.L.PnAMedTrawMn  Maker, 
ANOLttBA^BBBT. 


AD  OMMMmlcatlana  (far  die  IRISH  JUBUT  aratobaML  aMiwrnl 
to  the  Bdhor.  with  the  PobMaher,  E.  J.  WtXIKEM,  lACOLLISB 
ORBBH,  CoHWiTondeato  win  pliaee  give  tbe  Mama  and  Addai.  aa 
ootamna  of  tbe  paver  csnaal  ho  eow^ted  wUb  ansMnte  AaaeymuHi 
Cnananntattlaai-nar  win  tba  UMor  be  acenutaUe  ftv  tba  iMan  af 
Hantiaeripli,  Bb. 

Olden  for  the  IRTSB  JURlffrieftwUh  E.  J,  MILLIKKH.  IS,  COL. 
LEOBOKBBN,  orby  latiet  (MaLpsU).  wM  «wii»Mp«NbialMI*«ir 
taDubaa,  orKabalns'hrmrMteUieCoantir,  bf  nk,  on  the  day  ef 

puMlcaUoB, 

Tbbhs  or  Sdbscbiftioii — (payable  in  advance): 
Tearly,  SOa.       Half-yearly,  17i.        Quarteriy.  9a. 


Printed  by  THOMAS  ISA  AC  WHITE,  at  hit  Printing  OflSce,  No.  ti, 
FLEBr.STRi:BT,  la  tbe  Parkh  of  St  Andrew,  and  publltbed  at  li. 
COLLBOB.OREEN,  In  aame  Parith,  by  EDWARD  JOHNSTON 
MILLIKKK,  re^og  at  the  tame  place,  all  bdug  In  tbe  County  ef  tbe 
CRyorOnbdn.  SalStdsy.  MovMte  Itth,  IIMT 
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Tkt  Ntmu  ^      ffmrffinini  »Ao  fiwur  The  Ibish  Jdbibt  Mn<A  R^orU  m       ««vetw/  Owrii  ^ 
Law  and  Equity  in  Ireland,  are  tufoUoat  r— 

Court  of  Ca»iie«s7,  in.\  ^ 
ApfMM..«  rirtSTMt-Law. 


r  WiLUAK  BDUBfEsg.,  and 
BoOt  Cowtw.. ~  <  ViLbiAK  JoBM  Dukdas,  Esq., 

r  Cbarlbs  Hakb  Hbupbili;.,  Esq. 

E<iBityE«teqm«r  j  w"lia«  Hicuob,  E«q,  Bar- 

(,    rlitn*-^  Law. 


B-rt--^ 

Qneea't  Baocb,  indad-  f  Joan  T.  Baoot,  Esq.,  and 
IngClvfl  BmandBe-^  Flobkhcb  M'Cabtbt,  Esq., 
gistry  Appeals...  C  Barrhtera-at-Law. 

Ezcbaqner  of  FtaH,  i»-  f  Cbas.  H.  Rehpbii.i>.  Eaq.,  and 
dodlng  Uanor  Court  j  William  Hicksob,  Eaq.,  Bar- 
aadBflgiatrTAnMala.  (  riaters-at-Law. 

CommoB  FU>M  J'^«"«^"°'  ^'"^ 


DUBLIN,  NOVEMBEIl  25,  1848. 

Thk  eUM  of  BoddingtOD  and  Langford,  and  Kelly 
and  BoB7«g,  (1  Ir.  Jur.  3,)  lay  down  the  principle 
broadlj,  thati  ander  no  circamatances  whatso- 
ever, can  ft  reonver  purchase  an  -intereat,  present 
or  ftBtui«,  vested  or  contingent,  in  the  estate  over 
which  he  hat  been  appointed.  And  if  the  former 
ett»->wlueh  goea  further  than  any  ever  yet  reported 
— be  lav,  Ui  purchase  will  be  set  aside  at  the 
iBsttnee  of  a  creditor  not  a  party  in  the  suit  at  the 
&ae  the  purchase  was  niade. 

The  prindpl*  eonld  not  by  posailHlity  be  tested  ] 
man  ftvsuabty  for  the  pordiasen  than  in  the 
esMs  cited,  for  in  both  there  was  neither  fraud, 
SQppression,  nor  concealment.  Voidor  and  vendee 
dnlt  at  arm's  length  ;  there  was  no  evidence  of 
andaralDe,  they  were  simply  instances  of  bargains, 
whid),  on  the  doctrine  of  chances,  might  or  might 
not  tarn  out  to  be  good. 

BoddimgUm  v.  Langjwd  has  not  been  reported, 
bat  we  are  enabled  to  give  tlie  facts  correctly. 

The  property  of  the  late  Lord  Langford,  being 
the  sabjeet  of  several  Chancery  suits,  and  much 
embarrassed;  shortly  afler  his  death  Lady  Langford 
—who  derived  no  income  from  her  jointure,  the 
rents  of  the  estate  being  absorbed  in  t)ie  payment 
of  tbe  iatveet  of  prior  incumbrances — sold  it,  and 
the  arrears  of  an  annnity  to  which  she  was  entitled, 
dniiif  the  life  of  her  husband,  to  the  receiver  for 
10  SBBui^,  payable  quarterly,  with  a  condition 
that  if  mj  gue  mm  nnpaid  thirty  days  after  the 
^pouted  taoB,  sbouM  have  the  power  to 
nsdnd  the  iSib,  woA  resome  her  original  rights 
against  the  estate.  There  was  no  proof,  that,  at  the 
time  of  the  purdiase  Mr.  Boddington — an  incum- 
braoea-  poisae'to  the  jointare— was  a  party  in  any 
ose  of  tbe  causes  in  which  the  receiver  lud  been 
appointed.  In  the  year  1840  the  bill  was  Sled  by 
Boddington,  and  subsequently  revived  by  his  exe-  ; 
entor^  for  a  general  admuiistratioo  of  Lord  Lang- 


ford's  real  and  personal  estate,  and  prayed  that  the 
receiver  might  only  be  declared  entitled  to  aoch 
sums  as  he  had  actually  advanced.  The  fahmeaa 
of  the  transactifw  was  never  questioned.  When 
the  cause  came  to  a  hearing,  the  Chancellor,  Sir 
Edward  Sogden,  felt  the  diffiealty  of  making  a 
decree  at  the  instance  of  a  third  pniy,  and  tbe 
cause  stood  over  to  give  Lady  Langford  the  option 
of  setting  aside  the  purchase,  if  so  advised  t  this 
she  declined  to  do — an  excellent  test  of  her  being 
aatisfied  with  her  contract — and  in  the  followug 
term  the  purchase  was  set  aside,  the  plaintiff  nodw- 
Uking  to  take  tbe  place  of  the  receiver  in  paying 
I  Lftdy  Langford,  and  to  indemnify  hun  against  any 
demand  by  her,  and  of  course  on  the  further  tarna 
of  the  reoeiver  bemg  paid  the  amount  aotaally 
advanced  by  him. 

The  estates  have  not  yet  been  sold,  nor  baa  one 
shilling  ever  been  received  out  of  the  rents  in 
respect  of  the  jointure. 

Thus,  if  ever  there  was  a  case  in  which  more 
than  justice  was  done  to  the  creditor,  and  less  than 
justice  to  the  receiver,  it  w&s  that  which  we  have 
stated  \  and,  if  that  dedsion  be  followed,  it  is  not 
possible  to  conceive  any  instance  in  which  a  pur- 
chase by  a  receiver  can  stand ;  and  the  rule  will 
be  infleitibly  established,  with  even  more  strictness 
than  that  which  exists  between  trustee  and  cestui 
que  <ntf<,  for  though  the  rule  is  absolute  whilst 
that  relationship  sutoists,  yet  it  is  open  to  the  ceatm 
qua  trust,  and  to  him  only,  to  set  aside  a  purchase 
by  the  trustee.  In  the  case  under  consideration, 
Lady  Langford  did  not  seek  relief,  nor  did  the 
inlwritor,  but  it  was  granted  to  a  third  party, 
between  whom  and  the  reoeiver  no  fiduciary  cha- 
racter existed,  and  who  thus  acquired  an  advantage 
for  which  he  never  contractecl,  inasinucli  as  lie  lent 
his  money  subject  to  the  jointure.  Its  being  extin- 
guished, and  the  value  of  the  estate  thereby  enhan- 
ced, was  an  accident  which  could  never  have  beau 
matter  of  hia  legitimate  calculation.  In  every 
previous  case  that       have  met,  such  purdiasvs 
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have  bem  aet  aiide  at  the  instaDce  of  those  with 
whom  the  confidential  diamater  had  been  ereated* 
or  who  had.  a  direct  urt^reet  in  the  aubgdct  natter 
of  sale.  Fw  example,-  where  creditorfi  had  a  lien 
upon  the  aubjectof  Mie,  here  tiiere  was  none ;  there 
they  were  to  be  paid  out  of  tlie  fund  to  be  realized 
by  the  estate  on  which  they  were  inetimbrancerst 
the  valoe  of  which  was  undetermined,  and  might 
fluctuate  according  to  the  efforts  made  to  depreciate 
it,  here  into  whosoever  hands  the  jointure  passed, 
the  value  of  the  estate  on  which  it  was  charged 
remained  unaltered. 

Kelly  and  Bonyng  stands  on  plainer,  and,  to  our 
judgment,  on  more  solid  grounds ;  there  the  appli- 
cation was  made  by  the  inheritor,  and  it  is  quite 
right  that  if  an  agent  during  his  employment — and, 
as  must  be  preaomed  from  the  facilities  afforded  by 
bis  office — makes  a  beneficial  purchase*  tlie  benefit 
ought  to  redound  to  the  prindpal.  Whether  the 
purchase  be  of  a  vested  or  contingent,  present  or 
remote  interest,  and  even  though  the  receiver  runs 
all  the  risk,  and  the  moment  the  speculation  turns 
out  to  be  profltabte— as  in  the  pase  of  a  reversionary 
interest*  which,  by  death,  soon  falls  into  pos- 
session— the  principal  demanda  aud  procures  tlie 
benefit. 

We  may,  however,  conclude  that  the  later  authori- 
ties have  now  established  that  a  receiver,  as  a 
public  officer,  as  well  as  on  other  grounds,  is  dis- 
qualified, without  leave  of  the  court,  from  buying 
any  interest  in  the  property  over  which  he  has 
been  appointed,  and  that  this  rule  scarcely  admits 
of  an  exception.  The  purdiase  can  always  be 
aet  artde  on  the  terms  of  repaying  the  amount 
advanced  with  interest,  provided  the  application  be 
made  in  time.  And  this  principle  applies  to  pnr- 
cliases  by  aolidtors,  i^^ts,  <»■  counsel,  so  long  as 
the  relatioD  subsists,  whether  the  purchase  be  either 
of  ineumbrances  afihcting  the  estate  of  their  em- 
ployer, or  of  the  estate  itself,  the  client  not  twing 
the  vendor.  Auetin  v,  Chan^>er$,  (6  CI.  &  Fin.  1) ; 
Carter  Sf  Pabner,  (8  lb.  657).  In  either  of  the 
instances  put  they  mightenter  into  competition  with 
the  owner ;  but  it  is  not  a  little  singular  that  a  coun- 
sel or  solicitor  is  not  debarred  from  dealing  directly 
with  a  client,  even  whilst  the  connection  subsists, 
purchases  in  all  such  cases  are  liwked  upon  with 
the  utmost  jealoui^,  and,  if  there  be  a  tinge  of 
fraud,  wtU  be  set  aside ;  but  they  are  not  as  strongly 
prohibited  as  in  the  case  of  trustee  and  ceetui  que 
triMt,  Champion  'v.  Higbjft  (9  Lav  Journal,  N.S. 
SI  1,  Ch.)  There  is  no  incapacity  to  oontract,  but  the 
rale.asatatedby  SirE.Sngdeo,is,thatthe  **»U- 
fion  moat  be  in  some  way  disaolv^  or,  if  not,  the 
parties  must  be  put  so  much  at  armis  length  that  they 
agree  to  take  the  character  of  purchaser  and  vendor, 
and  you  must  eiuunine  whether  all  the  duties  of 
those  characters  have  been  performed."  The  result 
being  that  you  can  purchase  an  estate  from  a  client, 
but  you  cannot  purdiase  the  estate  <^  a  client  wlio 
ia  not  the  vandor. 


Wx  have  b 
cof^  of  his 
Grand  Ct 
borate 

kw,  we  give  ^ 

6 


Napier  with  a 
of  PUtworth  v. 
^  contains  an  ela- 
flbnt  branch  of  tlie 


In  this  case  I  am  of  opinion  that  the  pluntiff  is 
entitled  to  compensation  from  the  defendanta.  for 
the  damage  sustained  by  the  siaUng  of  Us  boat  in 
the  Canal  Harbour  of  Uoyvallc^r*   The  material 
facts  of  the.  cas^  as  1  ifti<terstaad  t^am.  and  as  I 
consider  tbem  established  on  the  evidence,  are 
these.   On  the  night  in  question  the  plaintiff*a  boat 
had  arrived  at  the  harbour  of  Moyvalley,  shortly 
before  the  arrival  of  the  padtet  boat;  and  after 
touching  at  the  Moyvalley  side,  so  as  to  give  facility 
to  one  of  the  persons  on  board  to  band  out  oats  for 
the  purpose  of  feeding  the  horses  engaged  ib  draw- 
ing the  boat,  the  persons  on  IxMrd  pushed  the  boat 
with  poles  across  towards  the  opposite  ude  <^  the 
canal,  within  a  few  yards  of  anotiier  boat,  which 
was  moored  .close  to  the  opponte  bank,  in  which 
position  the  plaintiff's  boat  was,  when  the  packet 
boat,  entered  the  harbour  or  station.   It  appears 
that  the  plaintiff's  boat  liad  no  light,  dm-  was  there 
a  horn  on  board,  which  might  have  been  aoonded- 
Between  the  pl^tiff's  boat  and  the  Bfoyvalley  ade 
of  the  harbour,  an  open  space  of  nearly  90  feet 
was  Iefl-~the  whole  breadth  at  this,  place  bnng 
about  67  feet ;  the  packet  boat  was  making  for  the 
centre  of  the  arch  of  the  bridge  below  Uoyvallej, 
and  so  was  moving  nearly  in  the  middle  of  the 
canal.    The  night  appears  to  have  been  dark  or 
foggy,  and  the  packet  .boat  had  approadied  very 
close  to  the  plaintiff's  boat,  before  the  latter  was 
observed ;  the  driver  Of  the  horses  of  the  packet 
boat  first  observed  the  boat  of  theplaiDtii(  and 
called  out  **  mind  your  hand,"  wldcb,  it  i^Man,  is 
the  customary  signal  when  any  boat  is  eeeo  in  ad- 
vanoe  at  ni^t,  and  is  a  notification  to  tha  stsen- 
man  of  the  packet  boat  that  tlia  coona  of  the 
packet  boat  ia  to  be  changed.  Abont  the  same 
time  it  would  appear  the  c^ain  <rf  die  packet  boat 
called  out  to  the  steersman  **  starboard,"  whidi 
order  it  was  his  duty  to  obey ;  but  the  steersman 
being  at  the  time  on  the  starboard  side  of  the  tiller, 
put  the  helm  the  opposite  way,  by  which  die  course 
of  the  packet  boat,  instead  of  being  averted  frotu, 
was  directed  towards  the  plaintiff's  boat ;  aodlisioB 
took  place,  and  the  plaintiff's  boat  went  down. 
According  to  strict  propriety,  the  plaintiff's  boat 
Rlioiild  either  have  been  moored  dose  at  tlie  oppo- 
site bank,  or  at  least  provided  with  a  Ugbt,  and  ft 
horn  to  sound  j  aud  the  packet  boat  should  hava 
kept  near  to  the  track  line  bank,  that  ude  beiag  the 
proper  side  for  the  packet  to  stop  at,  or  to  pass 
along,  in  the  event  of  overtaking  any  otbar  boat  oa 
the  canal. 

The  strict  rule  seems  to  -have  baan  fraqasntly 
departed  fkom,  aa  wall  by  the  packet  boat  as  1^ 
carrier  boats;  and  on  the  ocoaaioo  in  queatioo  it 
seems  to  me  that  both  boats  wero  out  of  place,  aad 

neither  properly  managed ;  for  the  plaintiff's  host 
should  (if  not  moored)  have  been  provided  with  s 
light  and  ^orn,  and  the  packet  boat,  oq  entering 
the  harbour,  should  have  Itept  near  to  the  IihuUl  on 
the  Moyvalley  side^  and  the  person  at  the  helm 
should  have  been  ready  to  obey,  and  have  prompdy 
obeyed  any  order  of  the  captain.  The  disobedi< 
ence  of  the  order  given  by  the  captain  waa  a  breach 
of  duty,  and  it  was  plainly  so  considered  by  the 
captain,  aa  well  aa  by  the  dtfandaotsi  who  have 
since  dismissed  the  steenmim.  1,  tUrefcfc,  think 
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Oe  Balnlity  <tf  the  defendantB  for  the  loss  occasioned 
hj  the  breach  of  duty  od  the  part  of  their  servant, 
has  been  established,  unless  it  can  be  saccesttfully 
coDteoded  that  the  plaintiff  has  disentitle  himseif 
to  recoveTi  by  reason  of  his  servants  h»ving  im- 
properly had  his  boat  in  the  centre  of  the  canal, 
vitbont  light  or  horn,  and  so  contributed  to  the 
consequence  which  has  resulted  from  the  collision. 

It  is  to  be  observed  that  the  injury  is  not  the 
rwalt  of  may  act  of  the  plaintiff  or  his  servants  tm- 
mtdialtbf  pradmeing  it,  but,  on  the  contrary,  the 
let  of  the  servant  of  the  defendants  has  direcUjf 
occasioned  the  collfeion*   And  this  is  important  to 
notice,  because  I  tluok  that  it  will  be  found,  on 
crammiBg  tba  deciriou  on  the  subject,  that  the 
oMif  is  caat  on  the  party  by  whose  act  the  loss 
^«c%  happens,  Co  establish  satisfactorily  that  the 
damage  so  occasioned  by  his  act,  coold  not,  by  the 
exerdse  of  ordinary  care  and  prudence  on  his  part, 
have  been  prevented.    In  (his  case,  I  tliinlt,  the 
oMtf  of  proof  lay  on  the  defendants,  as  in  the  case 
CotUril  V.  Starkgy,  (8  Car.  &  P.  691) ;  and  I  do 
not  find  Chat  there  is  any  of  the  servants  of  the 
Company,  who  were  present  at  the  time  of  the 
eoUisioo,  who  has  ventured  to  depose  on  his  oath 
tliat  the  collision  would  not  have  been  avoided,  if 
the  captain's  <»der  had  been  obeyed.    All,  but  the 
c^itain,  admit,  that  in  their  opinion  it  would,  in 
that  case,  have  been  avoided — the  captain  will  not 
say  it  would  not ;  and  unless  possibility  is  to  be 
sustitoted  for  moral  certainty,  I  do  not  see  how  I 
cm  dedde  inmost  the  dain  of  the  plaintiff. 

Upon  a  cwefal  examination  ^  the  cases  on  this 
sn^eot^  ft  appears  to  me,  that  if  firon  default,  or 
want  of  proper  care  or  caution,  on  the  part  of  the 
injared  party,  he  has  substantially  contributed  to 
&timmediaU  and  proximate  cause  of  the  injury, 
he  malt  be  talcan  to  be  the  author  of  bis  own  wrong, 
vliicb  he  shall  not  be  allowed  to  apportion  for  his 
own  beneit  aod  advantage ;  but  if  his  negligence 
or  dcfcnit  has  merely  facilitated  the  infliction  of 
the  injory,  without  directly  contributing  to  the  im- 
nediate  cause  of  it,  I  think  it  is  no  bar  to  compen- 
•stion  for  a  loss  oocaiumed  by  the  want  of  due  and 
proper  care  oa  Che  part  of  the  defiuidant,  and 
wfaiefa  has,  in  reference  to  Its  immediate  and  proai* 
mate  eaose^  is  to  be  oonridered  as  the  wrong  of  the 
defendiot,  and  not  of  the  plaintiff.  But  in  this 
Utter  case^  the  negligence  or  default  of  the  iiy  ured 
futy  wujf  ptxiapa  m  an  dement  in  considering 
the  daaagea  which  the  plaintiff  may  be  entitled  to 
ifcorcr. 

It  ts  not,  at  first  sight,  easy  to  reconcile  the  opi- 
nioDS  sod  dfcto  to  be  found  in  the  cases  which  have  , 
been  cited.  The  case  of /'/oiD«r  v.  ^am,  (2  Taun- 
ton, 3UX  is  an  antfaority  to  shew  that  the  immedi- 
ate sod  proximate  cause  of  the  injury  is  what  is  to 
be  considered  in  fixing  liability,  and  this  case  fur- 
nishes in  explanation  which  reconciles  most  of  the 
decisions  on  the  aulyect  That  a  person  sustaining 
iojury,  when  on  the  wrong  side  of  tlie  road,  has  a 
right  of  action,  is  fully  established  by  Ciag  v.Ifood;' 
(S  Espinasn,  44),  where  Lord  Etlenborongh  held 
*'diit  the  drenmatanee  of  the  person  lidng  on  the 
vToog  ride  of  the  road,  was  not  sufflcient  to  dii- 
chi^  the  defendant ;  for  though  a  person  might 
be  oir  bii  wrong  dd^  of  the  road,  if  the  road  vaa 


of  suffideot  breadth,  so  that  there  w,m  full  find 
ample  room  for  the  party  to  pass,  he  w^s  of  <^inion 
he  was  bound  to  take  that  course  which  would 
carry  him  clear  of  the  person  who  was  on  his  wrong 
side,  and  that  if  any  injury  happened,  by  running 
against  such  person,  he  would  be  answerable." 

The  case  of  Lynch  v,  Durdin^  (4  Perry  &  Davi- 
son, 672),  is  also  a  strong  authority  to  shew  that 
it  does  not  necessarily  constitute  a  defence,  to  es- 
tablish that  the  plaintiff  by  his  own  improyidenoe 
or  misconduct,  tias,  to  some  extent,  oceanoned  the 
loss  of  which  he  complains.  The  rul^  appears,  coi^ 
rectlv  stated  by  Lord  Abioger,  in  the  case  o{J)eunM 
T.  Mann,  (10  Meeaon  &  Webby,  548),  iq  which 
a  plaintiff  recovered  damages  for  an  imury  done  to 
a  donkey,  which  he  had  improperly  left  fettered  oo 
a  public  road,  but  which  was  run  over  by  the  de> 
fendnnt,  from  want  of  proper  care  on  his  part,  in 
going  along  the  road  with  a  waggon.  These  autho- 
rities establish  that  it  is  materia^  first  to  consider 
the  act  which  immediately  causes  the  iigury.  If 
that  act  is  the  result  of  the  defendant's  want  of 
caution,  and  to  be  attributed  to  his  default,  he  is 
liable ;  but  if  the  party  injured  has,  by  any  default 
on  his  part,  at  the  time,  made  hlmsdf  a  partidpator 
tn  the  very  act  which  directly  causes  the  Injury,  he 
cannot  recover ;  such  participation,  however,  is  dis- 
tinct from,  and  not  to  be  confounded  with  mere 
culpable  neglect  or  impropriety,  in  being  in  a  pod- 
Uoo  which  may  expose  the  party  to  injury,  and 
which  niay  conduce  to  the  loss  he  suffers,  though  it 
does  not  directly  occasion  that  loss,  or  justly  the 
act  of  the  d^endant,  by  which  it  is  occasioned,  to 
the  extent  of  affording  him  a  complete  defence. 

This  view  of  Uie  law  is  fully  sustained  by  consi- 
dering how  the  defence  would  be  available  in  an 
action  of  trespass.  Where  a  defendant  pleads  spe- 
cially to  justify  the  trespass,  as  occasioned  by  in- 
evitable accident,  he  must  shew  himself  to  be  wholly 
free  from  blame,  Com.  Dig.  Battery  A.  (2  voL 
Ham.  Ed.  272);  Wakeman  v.  RoUnsoth  (8  B. 
Moore,  63.)  But  if  the  defence  be  founded  on  the 
alleged  wrongful  conduct  of.  the  plaintiff,  I  appre- 
hend such  can  only  be  avulable  where  it  has  ren- 
dered the  trespass  unavoidable,  by  due  and  reason- 
able precaution  oo  the  part  of  the  defendant,  or 
has  formed  such  an  int^rmt  part  of  tke  injuriout 
act,  as  to  make  it  impractirable  to  ascribe  the 
damage  which  has  resulted,  to  the  conduct  of  the 
one  party  more  than  to  that  of  the  other.  The 
plaintiff,  in  such  a  case,  as  Baron  Parke  observes, 
is  the  author  of  his  own  wrong — at  least  he  cannot 
say  with  certainty  that  he  is  not,  but  another  is ; 
and  such  I  hold  to  be  the  true  result  of  tlie  several 
dedded  cases,  when  considered  with  reference  to 
those  fixed  prindples  which  are  never  to  be  merged 
in  casual  dicta  arising  out  of  peculiar  facts. 

Some  Nisi  Frius  cases  have  been  referred  to, 
which  I  do  not  feel  it  incumbent  to  notice  in  de- 
tail, nor  do  I  concdve  that  in  any  one  of  them, 
when  considered  in  reference  to.  its  material  facts, 
would  there  be  found  a  real  conflict  with  the  oon- 
dusicm  at  which  I  have  arrived. 

That  condudon  li  tiie  result  of  *  careful  oond- 
deration  of  the  evidence  given,  and  a  strict  andyaia 
of  the  decided  cases,  braring  on  the  qooetioo  of 
liability ;  and  although  I  fhd  a  red  dlstni«t  of  ny 
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own  (pinion,  when  I  find  it  opposed  to  the  conclu' 
sion  8t  which  Mr.  Fitzgibbon  and  Mr.  Sproale 
have  arrived,  I  am  not  the  less  bound  to  state  that 
opinion  explicitly. 

I  have  ^^ed  the  award,  conaidering  myself  for- 
moi/y  bound  to  act  on  (A«  ojAnxon  of  Oit  mafori^  ; 
-bttt  the  above  reasms  satisfied  my  own  mind  tluit 
the  plaintiff  had  a  right  to  recover. 

N.B.~The  difference  between  the  arbitrators, 
was  on  the  ioferenee  to  be  deduced  from  the  evi- 
dence— namely,  whether  obedience  to  the  order  of 
the  captain  would  have  saved  the  collinon.  Mr. 
Sproule  agreed  with  the  view  of  the  law  which  I 
took,  but  differed  on  the  queatioD  of  fact. 

The  case  was  argued  before  na  by  Hr.  Hean 
and  Mr.  F.  Fitzgerald. 

— — 

Court  }9aprr0. 


I  Of  A  JVoMnirr,  1848  It  i«  ordered  that  from  and  after 

tUi  d^,  no  order  be  i^reo  ftir  liberty  to  lod^  money  in 
eonrtto  tbe  cre^of  tiwoitue,  after  plea  beaded,  witlioot 
the  spedal  order  of  tbe  Gonrt,  or  a  Judge,  opon  a^pUoa- 
.ttoD  for  that  purpose. 

{Contiimtdfiompege 
Cap.  VII. 

An  Act  to  amend  an  act  for  oonsolldatlng  tbe  Queen'a 
Bench,  Fleet,  and  Morshaliea  prieon,  and  for  regulating 
tbe  Qneen'a  priMw.  [jteth  March.  I84B.] 

Cap.  Viri, 

-  An  Aot  to  eontlniieftn- Three  Tears  the  Dutieaoo  Proflta 
arialngfrooi  Rvperty,  Etoftadnu,  Trade*  and  Offices.  , 

[13th  April,  1848.] 

Cap.  IX. 

An  Act  to  continue  for  lliree  Years  the  Stamp  Duties 
granted  by  an  Act  of  the  Fifth  and  Sixth  Years  of  Her  pre- 
sent Majesty,  to  asrimUate  the  SUmp  Duties  in  Great  Britain 
and  [reUnd,  and  to  mske  regnlathms  for  colleoting  and  ma. 
DSgIng  tba  same.  [ISth  Api^  1848.] 

Cap.  X. 

An  Art  fnr  empowering  oertain  Officers  of  tbe  High  Court 
of  Chancery  to  adnkinlstor  Oaths  and  take  Declarations  and 
Affirmatlona.  [ISth  April,  1848.] 

Cak.  XL 

An  Aet  for  punlsbhig  Mutiny  and  Deaertlon,  and  for  tbe 
better  piqrmeat  of  tba  Arnv  and  their  Quarters. 

\iid  Aprit,  1848.] 

Caf.  XII. 

An  act  for  tbe  liettw  saeority  of  ths  erown  and  government 
of  the  united  kingdom.  [SSd  April,  1846.] 

Sec.  I.  AJlm  poMtiMg  ofthtt  act,  prmii$iMH  o/36  Oto.  S, 
c.  7,  and  fi?  Geo.  8,  e.  6,  mttUed,  mctptn  to 
o^nstt  againu  the  person  oftht  Souartigm. 
8.  So  mMck  ^  S6  Om.  8,  e.  7,  smis  perpatumllm 
67  Geo.  3.  A  6,  OS  u  not  rtpoaUd,  »xten4*d  to 
Ireland. 

8.  Offencf  declared feloniet  bj/  this  Act  to  be  puiuth- 
abU  bjf  Ttmuportatioti  or  ImpruonmeM. 

4.  Tivuwitki»wlwAproamMtUtikthaUbeeommtitced, 
Warrioa  nmted,  ftv. 

fl.  /«  /mffelasittf  Mm  f«m  om  omH  mt  wum  be 
charged. 

e.  Nothing  kereim  to  ^fkct  proviiiotu  ofi&EiL  S,  c.  2. 
7.  Indietmente/or  Rbmf  mder  thit  Ad  caHd,  though 
the  Facte  may  oMoaat  to  TWoMm. 
Ae  to  the  pmtiehmemt  o/AewMacriee  Ufirre  md  after 
the  Feet. 


»,  Feloni€»  under  thit  Aet  in  Scothmd  not  bailMi, 
except  09  provided  Ajr  5  &  6  W.  4,  c  7S.  7>mI 
to  take  place  in  Terme  of  Aet  i^fSccUi^  PerU. 
mtnt  0/1701. 

10.  Ab  Coitt  allowed  in  ProteaUiona  under  tiit  Aet. 

11.  Act  may  be  amended,  ^e, 

'  Whereat  by  an  act  passed  in  the  86  O.  S,o.  7.  or  Aet fir 

*  the  la/ety  aiid  preservation  of  his  Majesty's  person  ni 
'  government  against  treasonable  and  seditioua  practices,  ft 

*  was  enacted,  tiiat  if  any  person,  after  the  passing  of  tbit 
■  act,  during  tbe  UH  trfUs  said  M^eety,  and  aatU  ths  cad 

*  of  the  next  sesdon  of  parUaaieat  after  the  dsmlas  af  tin 

*  crown,  riwold.  oompass,  Imagine,  tavent,  davfsa,  orlntisi 
'  death  or  destniotioa,  or  any  bodily  hsnn  tending  to  dcatk 

*  or  dastructioo,  maim  or  wounding,  im^ismment  or  m- 

*  tvaint  of  tbe  person  of  his  said  Majesty,  or  to  deprife  or 
'  dq>oae  him  from  the  style,  honour,  or  Ungty  name  of  t)w 

*  Imperial  crown  of  tUs  realm  or  of  any  otbtf  of  hit  waA 

*  Mi^eaty'a  dominions  or  countries,  or  to  levy  war  agunt 

*  bis  said  Majesty,  vrithin  this  realm,  in  order,  by  force  w 
'  conatraint,  to  compel  blm  m  them  to  change  Us  nteasam 
'  or  counsels,  or  in  order  to  pnt  any  force  or  eonstraint  ^oa 

*  or  to  intimidate  or  overawe  ehher  house  of  pariiament,  or  to 

*  move  or  stir  say  foreigner  m  strangv  irith  fiwee  ta  iaradi 
'  this  rasim  or  aay  other  ofbis  said  Majesty's  dndnieni  and 

*  such  compaaainga,  imagi  nations,  inventiona,  devices,  or  ia- 
'  tentions,  or  any  a!  them,  should  expreaa,  utter,  or  declare, 

*  bj  publlahlng  any  printing  or  writing,  or  by  any  OTntact 
'  or  deed  being  convicted  upon  tbe  oaths  of  two  lawful  uu! 

*  credible  witoeases,  upon  trial,  or  otherwise  convicted  or 
'  attainted  by  dna  course  of  Jaw,  then  ovary  saeii  psrsoaw 
'  persons  so  offandingBhoold  be  deemed,  and  daehrnd  te  fas 

*  a  traitor  and  suffer  death,  and  fMUt  w  hi  Ugh  tMHoa: 

*  and  whereas  by  and  act  of  parliament  paaaed  In  tbe  AT  CL 
*S  c.  e.aUthebeforerecitedprovlslonaoftheaaidaotwUeli 

*  relate  to  tbe  heirs  and  successm  of  his  said  Majesty,  wen 
'  made  perpetual :  and  whereas  it  la  doubtful  whether  tin 

*  last-recited  act  extended  to  Ireland  i  and  H  in  expedient  to 

*  repeal  all  the  provisions  made  perpetual  by  tlie.last  aet  as 
'  do  not  relate  to  (rfFienoes  against  the  parson  of  tbe  8o*er> 
'  eiga,  and  to  enact  other  provision* instead  ^ptloableto^ 

'  *  parts  ofthe  united  kingdom,  aDdtosxt«idto/r«fanJia^ 
'  of  the  pMvlsloos  of  tbe  said  acta  as  are  act  her^ 

*  repealed;' be  It  aoaetedby  the  Qoeea,  ft&  by  andwhhtbs 
advice,  Ac.  that  tron  the  pasidag  of  tUs  aet,  tiM  86  G.  3,  a 
7,  made  peipetnal  1^  tbe  67  G.  8,  e.  6,  sad  all  the  peenrioos 
of  tbe  laat  aet  save  such  of  tbe  same  reapectlvdy  as  relate  to 
the  ccmpasaing,  imagining.  Inventing,  deviting,  or  intend- 
ing death  or  deatructloo,  or  any  bodily  harm  teni^ng  to  death 
or  destruction,  maim  or  wounding,  imprisonment  or  res- 
traint of  tbe  person  of  the  hein  and  sneoessors  of  his  s^ 
Mejesty  king  Oeorgc  the  third,  and  the  ezpresdng,  otter- 
ing, or  deolaring  <rfsaeh  eempaaelaga.  Imaginations,  laveiH 
tions,  deview,  or  faitentfonsp  or  any  of  then,  are  hsrdby 
repealed. 

S.  That  snch  of  the  sdd  provl^ons  made  perpetual  by  the 
57  G.  3,  0. 6,  aa  are  not  hereby  repealed  shall  extend  to  and 
be  in  force  in  that  part  of  the  united  kingdom  called  Ireland. 

3.  That  if  any  person  shsU,  within  the  united  kbigdca 
or  without,  compasa,  imagine,  invent,  devise,  or.lntsDdtp 
deprive  or  depose  our  most  gradous  lady  the  Queen,  from 
the  atyle,  honour,  or  royal  name  of  the  imperial  crown  ot 
the  united  kingdom,  or  of  any  of  her  Majesty's  dominions 
or  to  levy  wsr  sgainat  her  Majesty,  wHhin  any  part  of  lha 
united  kingdom,  in  order  by  ftoroo  or  eonatn^t  to  eonpel 
her  to  chuge  her  measures  er  eoMuels,  or  la  eider  to  fat 
sny  force  or  constrslnt  upon  or  in  order  to  Intlmi'lateeitlMr 
house  of  parliament,  or  to  move  or  stir  any  fortfgner  or 
stranger  with  Force  to  invade  the  united  hingdom  or  sny 
other  her  Majesty's  dominions  or  countriea,  and  each  com. 
passings,  imaginations,  Inventions,  devices,  or  Intenttona, 
or  any  of  them,  shall  express,  utter,  or  declare,  bypuMisb> 
Ing  any  printing  or  writing,  or  by  t^ten  aad  advised  apeak- 
ing,  or  by  any  overt  act  or  deed,  every  person  so  olfcading 
shall  be  guilty  of  felony,  and  being  cmvlotedsbaU  boUaUe, 
to  be  tranaported  for  tbe  term  of  hia  natural  lift,  or  ttwaot 
lesa  than  aavon  years,  or  to  be  Intpriaoned  for  any  term  not 
exceeding  two  years,  with  or  wlthou  hard  labour. 
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4.  Ttet  no  p«rwn  dull  be  protecated  for  toy  Mooy  In  ' 
Tespwt  of soch  compufingi,  imij^hstions,  Invsntion*,  deri-  * 
CM,  or  intcBtiODfl  as  fir  as  th«  sanie  are  expressed,  by  8peak>  * 
lag  only,  unless  information  ef  such  eompassinfra,  &o.  and  * 
of  lbs  words  by  which  the  same  were  expressed,  altered,  ' 
or  declared,  shall  be  giren  upon  oath  to  a  Jostice  of  the  * 
pcaw,  or  to  any  sheriff  or  steward,  or  sheriff  suhstitate  or  ' 
■tewvd  sabstitnte,  in  Scotlandt  wtthla  six  d^  after  sneh  ' 
words  shall  trnn  been  spolcen,  unless  a  warrant  ftor  the  < 
ipprehemioa  of  tbe  person  fay  whom  sneh  words  shall  have  ' 
bMo  sptAea  sh^  t>e  issned  within  ten  days  next  after  sueh  < 
hiformatlon  shall  hare  been  ^ren,  and  unless  such  warrant  ' 
■hall  be  issned  within  two  years  next  after  the  passing  of  ' 
ihii  set;  and  that  no  person  stiall  be  conrlcted  of  any  sach  < 
coufiaasingv,  fcc  in  so  ftir  as  the  same  are  expressed,  uttered,  * 
or  declared  by  open  or  adriaed  speaking  as  aforesaid,  except  ■ 
upon  tus  own  confeasion,  or  unless  the  words  ao  spoken  < 
shall  be  proved  by  two  ctediUe  witnesses. 

A.  Ihat  in  any  indietsieDt  for  Mony  under  tbSa  aet,  to  ■ 
dMTitfl  sganMt  tbo  oAnder  any  nomber  of  tbe  matters,  Mts, 
or  deeds      which  such  compaasings,  &c.  or  any  of  them, 
shall  bave  been  expressed,  uttered,  or  declared. 

6.  That  nothing  Iterein  shall  lessen  tbe  force  of  or  in  any  ' 
BSODer  affect  auy  thing  enacted  by  the  25  Edw.  3.  c.  2.  ' 

7.  That  if  tbe  facts  or  matters  in  an  indictment  for  felony  ' 
under  this  act  shall  amount  to  treason,  such  indictment  shall  ■ 
not  be  deemed  void,  or  defective ;  and  if  the  fact^  or  mat-  ' 
tcrs  proved  OB  tbe  trial  aball  amount  in  law  to  treason,  such  ' 
person  ihall  not  be  entitled  to  be  acquitted  of  auch  feltmy  ; 
bat  BO  person  tried  fbr  sneh  Mony  absO  be  proseented  for  ' 
treason  iqna  the  •ame  fhett. 

Sl  That  in  every  felony  under  tids  act,  every  prindpal  tn  ' 
the  seeond  degree  and  every  accessary  before  the  fact  shall  ' 
be  ponlshstde  in  tbe  same  maooer  as  the  principal  in  the  first  ' 
degree,  and  every  accessary  after  the  fsct  shall  on  convic-  ' 

tion  be  Bafale  to  be  imprisoned,  with  or  without  hard  labour,  ' 

for  sn}  term  not  excee^ng  two  years. 

9.  PrevUsd,  that  no  person  committed  in  Scotland  for 
any  ofltaioe  iBder  this  aet  shall  insist  on  liberatimi  on  bail, 
nnlsii  with  eoDsant  of  the  public  prosecutor,  or  by  vrarrant 
of^hfghnmrtordreidteourtofjnstidary,  Inauchmao- 
Bcr  and  to  tbe  aame  efftet  aa  la  provided  by  6  &  6  W.  4.  c.  I* 
1i,A»tutto  prQmd4  that  pertoiu  acemed  ofjmgtry  in  Scot-  ! 
}lloAMliiot  bt  entitkd  to  bail,  but  the  trial  <^  any  person  ' 
so  eoanaitted.  and  whether  liberated  on  bail  or  not,  shall  be 
proceeded  with  under  the  lilte  certification  and  conditions  aa 
if  intimation  to  fix  a  diet  for  trial  had  been  made  to  the 
pabCc  prasecutor  in  terms  irfthe  Scotish  act  of  1701. 

10.  That  it  shall  not  be  lawful  for  any  court  before  which 
say  persoB  shall  be  proiacBtad  or  triedfiw  any  fUony  under 
thii  act  to  order  pejraoent  to  the  proseentor  or  the  witnesses 
of  any  eosta  whicb  shall  be  Incurred  in  preforrlng  or  pr». 
seceting  any  sueh  Indictment. 

11.  That  tUa  aet  may  be  amended,  &c. 

CA9.  xiil 

Ab  Aet  Ite  aMBdlBfftlM.Inrbr  the  Leering  of  BUaea  In 
Aribarf.  [S9d  April,  1848.] 

See.  I.  So  muck  of  tko  rteittd  AeU  «  tpoqAn  m  mimimm 
Rtmt  upon  Xeases  t^mt,  or  osiife  the  Term 
e/*  Mueh  Xeoses  to  thirty-ome  goara,  rtptaled  ;  and 
Zeeaes  of  Mitm  autkorixad  by  tbt  taid  Acta  may 
be  made  ftw  for ty-oue  yeara,  aoaatho  beat  iwiproved 
rent  that  can  be  rea»onab^  gotten  bo  reterved,  ^c. 

>.  TViistees,  ffc.  of  amy  Froekold  Eatate  vl  Minea  may 
mdb  Xeliasi  for  fortyrwte  year*  wpeii  tike  terma 
ei  kenin-hefore  provided, 

8.  imau  madtrreeiud  Aet  atajr  be  amwiidered,  and 
mgmm  yrmted  ladar  tU*  met, 

*.  Aet  wuof  be  amended,  ^e, 

'  Vhereai  by  an  aet  paaaed  la  the  10  O.  I,  e.  1,  An  act 
'for  the  farther  taeemr^Semttmt  ^fimdSn0  and  working  mnea 
'mdwumeralayimthiakingdewii,  it  is  that  all  archbishops  and 

*  Uthope,  deans,  deans  and  chapters,  archdeacons,  prebeo- 
>  dsries,  and  other  dignitaries  eecle^stioal,  parsons,  rec- 
'tors,  vioars,  snd  to  and  for  all  bodies  poHtie  and  corporate, 

*  coO^^  catbedrel  or  collegiate  churchea,  and  hoqritale, 
'  sad  to  and  for  dl  and  every  persoD  or  persons  whatsoever 


'  who  now  are  or  at  any  time  hereafter  shall  be  tenant  or 

*  tenants  for  life,  with  an  immediate  remainder  to  bis  or 

*  her  first  and  every  other  son  in  tall  male,  and  also  to  and 
'  for  every  person  who  now  are  or  at  any  time  hereafter  shall 
'  be  tenant  in  dower  or  by  courtesy,  with  the  consent  of 
'  stich  person  as  shall  be  seised  in  reversion  or  remainder  of 
'  an  estate  of  Inheritance  In  any  minea  immediately  expectant 

*  npon  the  death  of  such  tenant  In  dower  or  by  the  courtesy* 

*  or  hi  eaaa  of  n<Hiage,  idlotqr,  orthelnnacy  of  such  person 
'  BO  s^ed  in  reversion  or  remirinder,  then  wHh  and  by  the 

*  consent  of  the  guardian  of  such  minor,  or  the  committee 
'  of  such  idiot  or  lunatic,  by  and  vrith  the  approbation  of 

*  the  Lord  Chancellor,  by  indentures  under  their  respective 

*  hands  and  seals,  may  make  and  grant  leases  not  exceed- 

*  ing  the  term  of  thirty-one  years,  of  all  mines  and  minerals 
'  which  are  alreadj'  or  may  hereafter  be  found  and  discovered 

*  within  their  respective  manors,  glebes,  or  lands,  ao  at 
'  the  same  be  made  to  commence  in  posseasion,  without  any 
'  fine,  or  other  conddmtitm  than  the  yearly  rent  in  such 

*  lease  reserved  and  ao  aa  the  most  Improved  rent  lie  reserved 

*  upon  every  such  lease,  and  that  such  rent  be  not  less  than 

*  one  tenth  part  of  tbe  ore  to  be  dog  out  of  such  mines, 
'  without  any  regard  had  to  the  expenses  in  digging,  and 

*  laying  the  same  on  the  bank,  and  so  as  such  rent  sliail  be 
'  reserved  sod  made  payable  in  and  by  such  leases  to  such 

*  lessor  or  sneh  person  as  should  from  time  to  time  diiring 

*  the  continuance  of  such  lease  have  been  entitled  by  the  laws 
<  of  this  kingdom  to  the  beneAt  of  such  mines  in  caae  tUa 

*  act  had  not  been  made :  and  whereaa  by  16  G.  8»  (L)  Am 
'  act  for  explainimp  and  imending  am  aet,  imtitekd  '  an  aet 
*for  the  furtfver  emcovragemad  offindimg  amd  morkimg  wtimea 

*  and  mineraU  in  thia  kingdim,  the  provisions  of  the  srid 
'  act  10  O.  1,  were  extended  to  coal  mines:  and  whereas 

*  by  the  23  G.  S,  (I.)  An  act  for  amendii^  an  act,'  intituled 

*  <  an  aet  for  the  ftrther  encouragement  of  finding  and  vorh- 
'  1119  fl<ines  and  minerala  within  thia  kingdom,'  the  said  act 
■  of  the  10  G.  I,  extended,  and  the  parties  therein  men* 
'  tinned  are  empowered  to  make  leases  of  coalmbMa  tormaj 
'  term  of  years  not  exceeding  forty-one  fai  poissealon,  and 
'  not  in  rerersiOB,  at  any  root  not  laet  than  two-penee  (br 

*  ereiy  tea  vi  eoab  wUoh  ihall  be  rrised  ud  hdd  npon  tto 
:*•  ba^  without  fine  or  other  oonddoalion  than  thaysariy 
!  ■  rent  reawved :  and  whereaa  certain  of  the  aaid  aota  were 
'  *  amended  by  46  G.  3,  c.  7 1,  Am  act  to  amend  several  mete 

'for  the  encouragement  of  worhing  minea  endminerab  t* 
'  Ireland ;  and  it  is  expedient  tu  amend  the  provisions  of 
'  the  said  acts,  in  relation  to  the  duration  of  the  term  and 

*  the  rent  to  be  reserved  on  leasee  therein  provided  for :'  be 
it  enacted,  that  so  much  of  the  |i>  G.  1,  and  of  the  aiUd  acta 
amending  the  same,  aa  llmiu  the  term  of  auch  leasee  to 
thirty-one  years,  and  aa  requires  that  the  rent  be  not  loaa 
than  one  tenth  part  of  the  ore  to  be  dug  and  rdsed  out  qf 
such  mines,  without  r^ard  to  the  expenses  in  digging  and 
rising  and  laying  the  same  on  the  bank,  and  so  much  of  the 
23  G.  2,  or  of  any  act  amending  the  same,  as  provides  that 
the  rent  reserved  in  any  such  leases  of  coal  mines  as  hi  the 
said  act  mentioned  shall  not  be  less  than  two-pence  for  every 
ton  of  coals  which  slisll  be  raised  and  l^d  upon  the  bank,  ia 
repealed ;  and  it  shall  be  lawful  for  every  person  or  bodlea 
poUtie  or  corporate,  empowered  to  make  leases  by  the  said 
acta  arc  hereby  empowered,  as  in  the  said  acta  moitioned, 
to  grant  for  any  term  of  years  not  exeeedlng  forty-one,  any 
lease  as  is  authorised  by  the  said  recited  acts  to  be  made 
for  a  term  not  exceedUig  tbirty-oae  years,  or  any  term 
therein  mentioned,  so  sa  every  such  lease  be  made  to  com- 
mence in  possession,  without  any  fine  or  other  consideration 
than  the  yearly  rent  or  other  return  in  the  nature  of  rent  in 
such  lease  reserved  and  so  as  tbe  best  and  most  improved 
rent,  whether  in  money  or  in  kind,  be  reserved  upon  such 
lease,  and  so  aa  such  rent  shall  be  reserved  and  ^able  in 
and  by  every  such  lease  to  inch  lessor  or  such  other  porson 
as  should  during  the  eontinnaalM  of  such  lease  hare  been 
entltied  by  law  to  the  beneflt  of  sueh  mines  In  caae  the  said 
acts  and  this  act  had  not  been  passed,  and  so  as  in  every 
such  lease  there  be  condition  for  re-entry  on  nonpayment  of 
the  rent  to  be  thereby  reserved,  and  so  as  every  lessee  do 
execute  a  counterpart  of  his  lease :  and  the  several  provi- 
sions of  tbe  sud  recited  sets  In  force,  and  not  hereby  dtered 
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or  repealed.  aluJl,  be  ooutmed  to  wtMidto  inoh  leMMu 
are  hereby  authoriud. 

a.  That  it  shall  be  lawful  for  any  trustee,  or  fet^ee,  for 
charitable  or  other  purposes  or  feiD«  corerte  or  infant, 

iwy  freehtdd  estate  in  any  such  mines,  or  of  any  estate 
therein  (other  than  a  lease  at  rack  rent),  crtated  for  a  term 
of  years  not  ncee^ng  ftfty  yeara,  or  detemalnable  upon  the 
fall  of  any  Ufis  or  Uvea,  or  upon  the  execution  «f  any  tnuta 
mentioned  in  any  deed  creating  ancli  term,  and  also  for  any 
truatee  of  any  inch  estate  in  the  actnal  poMesdon  of  au^ 
tninea,  or  the  rents  and  profita  thereof,  on  behalf  of  their 
respective  cestuique  trusts  or  such  feme  coverte  or  lufant 
as  afuresaid,  to  make  any  lease  of  the  same,  and  of  laads 
contiguous  tbereto,  aa  in  the  s^d  acts  specified,  for  any 
term  of  years  not  exeeedtng  forty-one  years,  upon  like  con. 
Ationa  aa  hertfo-befwe  provided  aa  to  tba  luaet  Iwreby 
aotlwrised. 

8.  That  It  abaU  be  lawfld  for  any  of  the  add  respeetlve 
perauiB  hcrcin.lwfore  mentioaed,  to  aoeept  a  aurrender  or 
surrenders  ot  any  eziatniff  lease  made  under  the  authority 
of  the  a^d  rerited  acts,  and  to  malin  and  grant  a  lease  trf 
the  aame  mises  under  the  prorisions  of  this  act. 

4.  That  this  act  may  be  amended  or  repealed  In  tbia  pre- 
sent session  of  Parliament, 

Cat.  XIV. 

Am  Act  for  aathoriiiog  a  Borough  Pottoe  SapanHunatiNt 
Fud.  l^ai  April,  1848.] 

Cat.  XT. 

An  Act  for  the  Begnlation  of  B«r  Majesty's  Boyal  Marino 
Forces  while  on  shore.  [22d  April,  164B.J 

Cap.  XVL 

An  Act  for  raising  tba  aum  of  seTeoteen  millions  nine  bun 
dred  and  forty-ux  thousand  fire  hundred  pounds  by 
Exchequer  UUa,  fw  the  service  of  the  year  one  thooaand 
dght  hundred  and  forty-eight.         [SSnd^pn^i  1648.] 
Cap.  XriL 

An  act  to  amend  the  aot  of  (be  present  seasioa  to  foellHate 

the  oomptetion  of  pubUo  works  in  Ireland, 

[3Sad  April  184b.] 

8*0. 1.  ProettdHMg*  which  under  tht  ruiitd  Act  might  be 
dtMe  at  tha  Spring  Aaaizea,  wuaf  be  done  in  KJie 
wumner  at  the  Stmrntr  Aenne  of  tkUjftar. 
S.  Time  /br  holding  Prteentment  Saahiu  Jbr  the 
Cowtf  extended, 

a.  Aa  to  Atfmtmment  qf  Seeeime  held  nnder  recited 

Aet  mtdtki$  Aet. 
4.  lUdted  Ad  emd      timMtmd  m  tme, 

b.  Aet  mof  be  amendedt  ^e. 

*  Whereas  by  an  act  paased  In  the  praaont  aaaatoa  to  faeUi- 

*  tote  Ike  eompletioHf  in  eeiiain  oawt,  e/pubBe  wwkt  in  In- 

*  land,  returns  are  directed  to  be  nude  at  the  ensuing  spring 

*  aasiies,  and  under  the  said  act  and  the  acta  Incorporated 
'therewith  certain  presentmenta  are  to  be  made  at  the  same 

*  assises :  And  it  is  expedient  that  the  time  for  procee<Uoga 
'  under  the  said  act  be  extended.*  Be  it  enacted  that  the 
returns,  special  sessions,  presentments,  and  proceedings 
which,  under  the  said  recited  act,  should  be  made,  held,  or 
taken  previous  to  or  at  the  spring  aaalsoa,  1848.  magr  be 
made,  held,  and  taken  at  the  sommer  asHiaa  of  tlie  aame 
year,  DotvrlthatandiDg  any  apecial  seaatona  or  proceedings 
that  may  have  been  held  or  taken  under  the  waii  act ;  and 
that  the  provisions  of  the  aaid  act  ahall  apply"  to  the  said 
summer  assises,  and  to  any  grand  jury  empannelledthavoal^ 
and  to  the  returns,  prewntments,  &o.  made  tfasraal,  or  pre. 
riously  or  subsequently  thereto,  aa  ftiUy  a»to  the  said  spring 
assises,  or  to  any  Giand  JTury  muyiniulled  thereat,  or  to 
the  retoms,  presentmenta,  aaatlm,  and  things  to  be  made 
or  done  thereat,  or  pwileaaly  or  subsequeotly  thereto. 

5.  *  And  whanav  It  ia  by  the  aald  act  enacted,  that  the 

*  secretarj  of  the  Grand  Jory  shall,  by  notice  oonrane  a 
'  speeU  sessions  for  the  county,  to  be  holdm  at  the  time 

*  specified  in  snob  notice,  not  being  sooner  than  sereo  days 
'  from  tbe  time  of  posting,  nor  later  than  rix  weeks  after 
'the  first  special  sessions  shall  have  been  held  for  any 
*barony  within  aufih  county  under  the  aaidact;  be  it  en- 
acted^ tliat  BBoh  aairiona  for  the  oowty  shall,  aa  in  the 


said  aot  provided  for  the  holding  of  such  iwaloai,  be  eaa. 
Tened  by  the  seeretair  of  the  Orand  Jury  l>y  notles,  to  b« 
holden  in  tbe  county  oourt  homie,  for  the  purposes  of  thi 
said  aot  and  tbis  act,  at  tbe  time  specified,  notbdogtoone 
than  seven  days  from  the  time  of  posting  such  notice,  u 
later  than  six  weeks  after  the  first  apedal  aesskma  hdd  tt. 
ter  the  pa^g  of  Uds  act  ftir  a&y  Iwooy,  for  tbe  pupeiM 
of  the  said  aet  and  thia  act. 

8.  Tliat  any  sessions  htddsn  andar  tba  aald  aet  md  thh 
act  may  ba  contlnned  foom  day  to  day»  sr  be  ajjounei, 
as  shall  be  found  expedient :  provided,  tbatwithiu  tfainjrilajt 
from  tbe  tarmi nation  of  such  adjooroed  or  otmtiaaed 
sions,  the  adjoumd  sessions  for  tlie  opeoU^  of  tendsn 
proposals,  as  In  the  said  act  mentioned. 

4.  That  tbe  said  recited  act  and  this  act  shall  be  eonstntj 
together  as  one  act 

0.  That  this  Aet  m^  be  emended  or  rspealed  njwi 
to  be  pasted  la  tUs  present  seaeiou  of  pariiaUBt. 

Cap.  XVni. 

An  Aet  to  remove  certain  douhto  as  to  the  law  for  tbe  try 
of  oeotroverted  Electimis.  [6U1  Mm/,  lus.] 

Cap.  XIX. 

An  Act  to  indemnify  such  persons  In  the  United  kbgdomii 
have  omitted  to  qualify  themsdves  fiir  oOocs  and  Mnpk;. 
ments,  and  to  extend  the  time  llmitod  ^  tiiose  pvpoMi 
respectively  uilll  the  twenty-flftb  day  of  Monk  one  thus, 
sand  eight  hundred  and  forty-nine.  . 

[9ih  June,  im] 

Cap.  XX. 

An  Act  to  authorise  for  000  year,  and  to  the  endofthtlba 
next  aeailon  of  nariiamaat,  IherasBOval  of  aUflinfronbi 
realm.  fSth  Jmae,  im.] 

Cap.  XXL 

AaAfltto  ooasolHiU  aad  ameod  tba  lawa  lehiing  to  is. 
BOlrat  daMora in iixiia.  ^Jnu,im.] 
Cap.  XXII. 

An  Act  for  granting  BeUef  to  the  Island  of  Tbiego,  lod 
for  ^dng  tii»  Colonies  of  Britieh  Ouiana  and  TrimiMd, 
in  raising  money  for  the  promotion  of  Immigration  of  fret 
Labourers.  C«h  Jmne,  1844] 

Cap.  XXIIL 

An  Act  to  altOT  and  amend  an  Aot  passed  In  tbe  third  jtir 
of  the  reign  of  His  Majesty  King  George  the  Fourth,  io- 
situled  An  Act  to  incorporate  the  ContrilnUon  for  it 
Erection  of  a  National  Moniment  in  Scotlsnd  to  eommi. 
moreUe  the  Naval  and  MilUarg  Vietoriee  obtaiaed  derm 
Ike  bte  War.  [Mh  Jiiai^  IMS.] 

Cap.  XXXT. 

An  Aot  for  dlsftaaeUahig  tba  ftaamoa  af  tiM  BonRwhtf 
Great  Yarmoath.  [WHh  Jam,  IMS.] 

Cap.  XXV. 

An  Aet  to  extend  the  powers  given  by  former  seU  for  jat- 
chasing  or  hiring  Land  In  connexion  with  or  for  the  dm 
of  Workboaeas  in  Irekndt  and  for  proridtng  for  tta 
Burial  of  the  Poor.  [80th  Jane,  1848,] 

Sac.  1.  Boarde  ifGuardiaM  wtag  memariaSMe  Cmmimon- 
ere  to  pmnhim  or  hire  additionai Load,  i^mj 
mith  ceneent  of  Lord  LieatenaiU  pmrchoM  erbie 
Oteeaaeet  aot  ta  txmeed  »  Ueti^  teem 
a.  Sammh-mfeaailad^metf^ll  ^  e.  91.  •>» 
md»um\Uiiipmieimua»teSchooUi»lheyortk 

and  S^ath  DtMi*  Uniomt  to  other  porta  0/  Ir*- 
land  repUiedt  and  other  propieieme  enacted  w 
lieu  there^. 

S.  BoardeofGuardiMMmajf  provide  a^ine fir  barm 
ofpereone  uihoat  thttiam  i^dm»kwerareemmtf 

oat'door  rel^f. 

4.  JbrmcracfoaatflUsaeCtoif  c»iufnif((<tos«. 

5.  Act  wag  be  amended,  4^o> 

'  Wbarev  by  the  1  &  3  Viet.  0.  56.  power  vras  given  U> 

•  the  poor  kw  oommls^oners  to  purchase  or  hire  land,  cot 

•  exceeding  twelve  acrea  imperial  measure,  for  the  porpow 
'  of  bnUdiog  a  workhouse  thereon,  or  to  be  occo^  there, 
•with:  and  whereas  by  the  10  &  11  Vki.«.9l,  fowr 

•  power  was  givaa  to  purehaso  or  hira  land  ast  eiose^ 
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'  thrMitaUU«cr«B,  in  sddition  for  theaiteofaferer  ward, 

•  or  for  •  wtaetcry,  ud  it  w  deairabls  that  the  powere  of 

•  ih(  GOBmbwifHMn  to  hire  or  purchase  land  should  be 
•cstMidad,  that  a  graaUc  quantitj  may  be  cultiTated  for  the 

•  cnphtjmat  wad  InatrsetioB  of  ohUdren  In  ao  improved  a;s- 

•  tern  of  tiw  eoltivation  of  land  :*  be  It  tberefbre  enaeted, 
that  tka  n^fmity  of  tha  guardians  of  any  anton  nay  me- 
■oriaKK  the  cominiisionen  to  hire  or  porchaae  the  quantity 
ti  land  necoaaacy  and  the  oonnUaaiooara  may  with  the 
^iroval  of  the  Lord  Lieateuaot  may  hire  or  purchase  the 
qmntiTy  ot  land  not  exceeding  twenty-fiTe  statute  acres  in 
addition  to  the  quantity  heretofore  authoriied  by  law  to  be 
■tad  foleiy  Iter  the  ptwposee  above  stated. 

S.  That  so  much  of  the  10  &  1 1  Vict.  e.  SI,  as  extends 
to  other  parts  «f /rsHnirf  nurWona  relating  to  the  eitabUab. 
■MBt  Of  Bdwolo  iD  the  IHorlk  and  ,5eaM  DmbBm  Unlona, 
and  anthoriaea  the  poor  tew  commlsdoners  to  oomtdne  unlttna 
into scfaotJ diatricta  Im  repealed;  and  tbecommis^ooersBay 
combine  any  two  or  more  Unions  for' the  maintenance  and 
edncatien  at  cfaildreo  not  above  the  a^  of  fifteen  years,  in- 
nutes  of  the  worltbooses  of  such  unions  ;  and  the  provlaions 
of  the  SMd  aet  wbioh  retete  to  the  hiring  and  purchasing  of 
land  ia  the  North  maA  ^uth  UmbUn  nniona,  the  erection  of 
a  ■ehool  thin  oa  the  eost  thereof,  the  maintenance  of  the 
diildnn  the  numbers  thereof  from  each  nnion,  the  board  of 
manaftement,  Uie  oScera  for  the  inperintendenee  thereof, 
and  all  other  provlaioaa  rdating  to  each  school  for  the  ttae 
of  the  JVbrU  and  Somtk  DubltM  unioiu,  shall  apply  to  every 
eambiastifiB  of  two  or  more  unions  under  this  act. 

3.  That  the  gnardlans  of  any  union  may  provide  a  coffin 
for  the  burial  of  any  person  who  at  the  time  of  his  death 
was  recwving  relief  out  ef  the  workboose,  or  was  at  the 
time  of  his  death  dependent  on  any  person  receiving  relief, 
aad  darge  the  ooet  of  providing  Koch  ooffla  to  thenaionat 
lirgc  or  doetval  flvlsioD,  as  tin  case  be. 

4.  That  the  aetB  now  in  tbrce  fbr  the  relief  ai  the  deati- 
ftt  peer  in  Inlmd  and  tUa  aet  shall  be  eoastmed  aa  one 
act,  except  so  br  aa  any  one  inqr  repeal  any  pievione  act. 

5.  That  tide  aet  aay  be  amended  or  r^waled  by  any  act 
to  be  passed  la  this  preeent  sesefaM  of  parUamenL 

Cap.  XXVI. 

An  act  to  remove  difficulties  iu  the  appcdntment  of  collectors 
of  Orand  Jury  cess  in  Ireland  iu  certain  cases,  and  to 
remove  doubts  as  to  the  jurisdiction  of  the  divisional 
Jostiees  ef  the  poliee  district  of  Dublin  metropolis  relat- 
iDg  to  the  reeovMj  of  poor  rat«a,  and  other  oases. 

[SOth  Jvnt  1846.] 

See.  1.  WhtMtver  a  Grand  Jury  at  tht  Astixet  ahall  not 
hmve  ^ppaimtvl  Co/fectors  of  Cetafitr  taeh  barmy 
or  wA«]i  tht  pertOMM  appointed  ihall not  have 
jfioen  Seaintg  at  /As  Aitaizt*,  tka  QmaiUr  Seo^ 
stsatHw  ^jwiaf  Ce/ilBetors,  or  take  the  StcKrii^. 
9.  Pertomal  MmuaatatiKn  ^dteaaaed  Conata- 
bU  or  CmleHor  to  doHoer  loot  warramta  to  the 
nearer  iff  Ikt  County,  togttktr  with  tko  Ap- 
phtmtmta  nude. 
9.  Wken  MonUt  collected  have  been  dutg  paid  over  by 
peraomat  roprumatatwe,  Orand  Jiuy  aiw  ulloio 
Pomuh^  on  ike  aawaiK  to  tteh  ptrumaf  St^pn- 
lentatioe. 

4.  Ctramd  Jiay  mag  preeent  increatad  poundage  where 
'dfffieultioe  oeemr  in  the  coUeetion. 

fi.  Sonde  he,  deemed  good  offuiiM  SMreUet  an  mff  as 
^■iast  Bigk  Conetebke  or  CoQeetort. 

e.  The  Dioiaianal  Juatieee  of  Dublin  to  Have  Kke  Ju. 
riedietion  relating  to  the  recover}/  of  Poor  rate$  at 
other  JuBticee  of  the  Cotrnttf.  Such  Jettieee  to 
have  power  to  act  at  their  reepeetioe  Office*  in 
att  caeeo  aM  Juttieee  at  Petty  Seeeioma, 

7.  Powere  fbr  the  reeoven  ef  Qramd  Jure  Cms  in 
DeblU. 

Sl  Zkeieiamel  Juetieet  m  DuMin  to  have  the  tawte 
Powen  to  eoUtet  Orand  Jury  ceu  at  other  Jueticet 
i»Memd, 

9.  Aelmey  beamended^jlre. 

'  Whereas  by  the  6  &  7  W.  4,  e.  lie.  the  Grand  Jury  of 

•  Mdi  eoantjr  la  irclM^abaUat  ^QUohaseiMa^^  a  Ugh 


*  oon8ttU)le  and  collector  for  each  barony  In  suoh  county,  to 

*  collect  all  monies  preeented;  and  if  any  high  constable  or 
'  collector  shall  die  before  he  shall  have  collected  the  wb(rie 

*  of  the  money  presented,  or  if  any  vacancy  occur,  the  jostU 

*  eea  of  the  peace  at  any  general  quarter  sessions,  or  adjoum- 

*  meat  thereof,  may  appoint  another  high  constable  or  oolleo- 

*  tor  pro  tempore  until  a  high  constable  or  ccdlector  shaU  he 

*  appointed  by  the  Grand  Jury ;  and  no  person  shall  act  as 

*  high  constable  or  coUeotor  unless  he  shall  have  given  seco. 

*  rity  as  therein  mentioned ;  and  the  Grand  Jury  may  preeent 

*  nine  pence  in  the  pound  on  the  amount  of  the  collection  to 

*  to  be  paid  to  such  high  constable  or  collector  for  his  trou- 

*  ble  therein :  and  sometimes  properly  qoalifled  persons  could 
'  not  be  duly  appointed  at  the  assises  to  act  as  highoooata- 
'  Idea  or  coUeoiors,  a  vaeanqy  in  the  offlea  of  high  oonstahle 

*  or  ooUeetor  may  occnr  in  the  Intwval  between  the  general 

*  qaartsr  leselons  next  before  the  assizes  and  the  first  day 
'  of  ineh  asaiiea,  whereby  the  public  cess  then  unpaid  cannot 
'  be  collected  on  or  before  such  ensuing  aasisea,  and  it  Is  ex- 

*  pedient  to  enable  the  Grand  Jury  to  increase  the  amount 
'  of  poundage.  Be  it  therefore  enacted  that  in  every  case  in 
wlucfa  any  Grand  Jury  shall  not  have  at  assises  appointed  a 
hif^  constable  or  collector  of  cess  for  each  barony,  or  if  any 
vaoanqy  sitall  occur  after  the  assises  and  before  the  first  en- 
soii^  geoeral  quarter  sessions,  or  in  the  Interval  between 
the  flrat  gwerd  qnarterseBdonaandtiieflrstday  of  thothen 
nest  anaidng  assises,  the  josUces  of  the  peace  of  tiie  said 
coonty,  fro.  at  any  general  qnuter  sessions,  or  in  case  of  a 
vacancy  between  the  first  g«i«ral  quarter  sessions  and  the 
flnt  day  of  the  ensiung  aasiaes,  thm  at  a  special  sessions 
called  by  the  olerk  of  the  psace  la  two  days  after  the  written 
requisition  of  the  treasurer,'  at  the  county  or  aaaiie  town, 
or  sessions  town,  of  the  division  in  which  such  barony  is 
situate  (giving  six  days  notioe  thereof  to  such  justices 
resident  hi  such  division)  may  apjMint  a  high  constable 
or  collector  of  cess ;  and  such  person  Is  to  give  seonrlty 
as  Erected  by  the  ssld  redted  act;  and  In  oaae  any  per^ 
son  appointed  by  the  Orand  Jury  at  aasixes  shall  not  have 
given  the  security  by  the  s^d  aet  requhred,  suoh  person  so 
appointed  may  give  security  before  the  justices  of  the  peaoe 
at  the  next  general  or  quarto-  sessions  for  the  division  of  ttie 
connty  In  wMch  such  bu-ony  la  situate ;  or  in  default  thereof 
■such  justices  may  appoiut  some  other  high  constable  or  col- 
lector in  lieu  of  the  person  so  appointed  by  the  Grand  Jury; 
and  the  person  so  appointed  may  give  seonrlty  before  suoh 
justices  OS  if  the  same  were  given  at  the  assises ;  and  all  the 
provisions  t^the  sMd  redted  aet,  or  any  actamen^ngaame, 
or  retetiiv  to  any  high  oimstableo  or  collectors  of  eeaa^  shall 
apply  to  any  high  oenstaUo  or  odleetor  of  cess  appnnted 
ander  thia  act. 

S.  That  if  any  vacancy  occur  by  the  death  of  the  high 
coastld)le  or  collector,  his  personal  representatives  shall, 
previous  to  sBOh  gener^  or  special  sessions,  deliver  to  the 
treasurer  of  the  county  the  warrants  issued  to  said  collector, 
with  all  applotments  made  of  the  sums  specified  in  said  war< 
rant ;  and  the  deputies  are  required  to  attend  at  such  sessions, 
and  deliver  to  the  s^d  Justices  accounts  of  the  soma  received 
by  them,  specifying  the  sum  p^d  by  each  person  named  in 
anehlVplotatsats,  andthesnmdue,  andby  whom;  andeadi 
deputy  shall  shall  make  an  affidavit  before  the  said  josUoaa, 
(who  are  authorized  to  take  the  same)  of  the  truth  of  aodi 
accounts,  wUoh  accooots  and  affidavits  the  justices  shall 
transmit  to  the  Treasurer  of  the  county  ;  and  in  case  j»y 
such  personal  representative,  or  any  such  deputy  shall  neg- 
lect  to  deliver  over  said  warranta  wid  applotments,  and  any 
money  received  by  them,  or  refuse  to  make  tite  affidavit,  by 
this  aet  they  shall  forfeit  the  sum  of  fifty  poooda,  to  be  re- 
covwed,  In  the  name  of  the  Treeeuror  of  the  eoonty,  Iqr  etvll 
bill,  before  the  aaalstant  hatrbtor  of  snob  eonni^*  ^  tfea 
use  of  such  county. 

.S.  That  suoh  personal  representatives  paying  the  sum 
ccdlected.  Into  the  connty  Bank  on  or  before  tiie  first  day  of 
the  next  assizes,  and  producing  to  the  Grand  Jury  the  Trea- 
surer's certificate  of  suoh  sum  having  been  paid,  the  Grand 
Jury  vritbont  applicatioQ  to  presentment  sesalons,  may  pre- 
sent poundage  on  tfae  amount  so  paid*  to  be  paid  to  aaoh 
personal  repc  eeeotsttivee. 

4.  *  And  whereM  in  eertalB  berofiles  Uura  Is  now  oon- 
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'  Bidanbis  dllBciilty  Id  the  c<dlflction  of  the  pablle  money, 

*  and  Din»>pence  in  the  pound  has  been  found  not  sufficient 

*  remuDeratloo  for  collecting  same ;'  be  It  therefore  enacted, 
that  the  Grand  Jorj  at  any  aaaizes  after  the  pasting  of  this 
sot,  and  before  tlw  end  of  1849,  may  without  appliration  to 
preaeatment  sessions,  present  a  snm  not  exceedii^  one  aUl- 
ling  in  the  pMDd,  to  be  paid  to  uy  such  Ugh  oOBstaU*  or 
ooUeetor. 

6.  That  any  bond  and  warrant  of  attomej  to  emfesa 
Jodgment  of  any  eoaatahte  or  edleotor,  and  any  judg- 
ment entered  up  on  same,  shall  be  valid,  whether  ^ren  at 
the  aaslies  before  the  Grand  Jury  by  whom  he  shall  hare 
beeu  appointed,  or  before  the  joaticcB  of  the  peace  at  any 
general  quarter  sessions,  or  special  sessions,  and  whether 
such  high  constable  or  collector  shall  have  been  appointed 
by  the  Grand  Jury  at  any  assises,  or  at  any  quarter  seasloDS, 
or  adjournment,  and  shall  have  sutisequwitly  qualified  and 
^ven  security  at  a  aataseqneat  qnarter  aesriona,  or  a^loom- 
ment,  or  at  spedal  aeaaioaa. 

6.  *And  whereas  by  the  6  and  7,  V.  4.  o.  116,  every 

*  person  duly  authorised  to  otdleet  Orand  Jnt^'  oeos,  in  de- 

*  fault  of  payment  may  prefer  a  complaint  to  any  Justice  of 

*  the  peace  of  the  county  in  which  such  party  may  reside  ; 

*  -who  may  summon  such  party,  and  direct  payment  to  auch 

*  collector,  or  isflue  his  warrant  for  the  levy  of  the  snm  due, 
■  by  distress  and  sale  of  the  goods  of  the  party  conpUined 
'  against.  And  whereas  by  the  1  &  2  Vlot.  o.  56.  for  the 
'  rtUtf  of  (Ae  dtititutt  poor  in  Ireland,  erery  rate  nude  nn- 
'*  der  the  aothority  of  the  a^  act,  may  be  sued  fbr  and  re> 
'covered  by  Um  aame  means  aa  the  Grand  Jory  eeaa;  and 

*  whereas  by  the  0  &  7  Tlet.  e.  M.,far  du  further  tuiund- 
*mtiU  of       act,  the  collector  may  prefer  a  complaint  to 

*  any  Justice  of  Uie  peaoe  of  the  oonn^  in  wUoh  any  le^- 
■■or  raddea,  who  may  aamnon  »ach  leaaor  boAirfl  1dm  in 

(To  b»  eaatbaud.) 


TO  ATTOBNEY8,  SOLICITORS,  fta 

[EW  PAPER  MART.  17,  DAHB  STREET,  DUBLIN. 
(Dm  HouMfrom  Andrew*' Tea  EitabUthmenL) 
CHARLES  HEXY  rwpectnillT  InvttM  thenttenUoa  orth«iD«iidianor 
tlM  Lcv^  FrofituloD  to  hki  pment  varj  •xunaiTe  (bide  of  Stattoaety, 
fceUng  aMred  that  no  oUmt  doom  In  till*  dtjr  (no  maUer  what  tbdr  ex. 
tent  or  pretentkmi  majr      can  oAr  ttacas  Uw  wme  adraaUcM. 

per  Qutn.  per  Baa. 
BitoanrPMt.  .  «&  akJd. 

Ftne  BliM.iK)T^  .  .  .  .  iSL  BkOdL. 
Do.  do.  (Hand,  .  .  .  Od.  fla.Ol 
Chaaoar}  Coal  Paper,  ,        .  lOd.        11a.  01 

BMt  BnilU)  Foobc^  watarJInid  (iSB  liaM)lld.        Id*.  Od. 
ANMlM  Copy  n^v,  .  U 

FdMPapw.     .        .  t  Ud.  8i.ad. 

Do.      Olasid.  .  .        .  SM. 

Nl)t•P■pe^  U.  la.ad. 

SuparflM  cWmJald  Olaatf  dou  .        .  W.         fc.  Sd. 
LMtcrn^wrfrora    ....  Ud.  9t.tA. 
SuperSne  Cream-lakl  OlaMd  do.    .        .4a.         fla.  Sd. 
Envakitwi  X|d.  per  lOOi  larfa  do.  Sid.  per  100. 
niM  Conmendal  Eanima,  ML  ptr       4a.  per  UOIL 
RM  fil>M.«HiveOfleial  Gnvdopei,  Aia  tUck.  la.  01  fsr  liU. 
I.«Mr.pceat,  C«pper.nlalc^  and  LltbegnqihiG  PRnmMO.  eu. 
with  prtm^Mtmiw  milT-KuJkaV  M«  prte  nunllj  diariad  taj 


NION     ASSURANCE  SOCIETY. 
FIRE.    LIFE.  ANNUITIEa 
ConUlmd  Bate  Stoeel.  Laulon ,  COLLSaB.OBEBK,  DUBLIN) 
and  En>lanade,  Haotbiiitb. 
I^tuned  a.D.  1714. 
WintMB  Nottldge,  fkq^  CMhrnm. 
Nlebtdaa  ChaRinfUD^^l^.  Oepmig.UUih-ma». 

By  tbe  plan  of  lb*  Union  SOCletr  the  profit!  ate  calculated  upon  tbe  torn 
Inaoired,  and  Dot  upon  tbcamouni  of  pnmiuma  paid,  thui  fivtns  amort 
iauioctaiit  advantage  to  jrouna  and  middle  a(et  i  and  tor  advanoed  Uf  m 
the  Tablea  of  the  Unloo  oAr  the  bamadlata  heueflt  of  lower  raUi  of 
ftemlum.  All  new  amiManeea_paHlc^atfc.  The  prenhuM  are  alan 
^•och  reduced  on  InMuaaosi  eflicted  wUhont  proma.  Detailed  Pro- 
ipactuaee  eftha  extaodad  miara  of  Lift  Inauraneea  (in  one  eaae  requiring 
iiajiBMil  at  onlr  twetMnU  of  tha  pramliKi)  mav  ba  bad  atatia.  Lmu 
■raaled  on  llw  PolMai  «r  thit  office. 

THOMAB  LEWUkSMrrfWy 

jomr  OOLD,  ttockVoker.  17,  COLUEOB-OBBBir,  DiMa. 
KXHAUSd  Kirr,  6BL  favlsMtrasL  ' 

Dootor  ORAVB&  Medical  Examiner. 
Wm.  SliBma.  bqVLInan  Hdt—BMM. 

Dr.  Wm.  Bunlni— Uadkal  Bxanlaer. 
Exham  and  Son,  South  Hall— Corit, 
Ferert  BeU.  Biq.,  MoUdioiv-UNidaadarr. 
Mr.  Wonan.  FOatmartw-CkNunel. 


SMTTH  AND  DU  BED  AT,  STOCK  AND  8HABE 
BROKERS ;  AgcMf  to  tiM  OD  ARAKTEE  SOCIEIT  OF  UM. 
DON  for  praridiDg  eeroritrfcrtheadelltrorpartlaalM  JfaMsaufbw 
where  Hircttn  are  required  i  aba  Axenti  10  tbe  LIVEKKKIL  AID 
LONDON  FIRB  AND  LIPS  ASKANCE  OOMPAHT. 
Fire  iDauraDoetlranoArredtotMaGMBMavirtlbottf  sKpaai 
The  Ltle  Department  oflbti  adrantif  nUaerte  Hnkaewa. 
For  FriMpcctuaea,  fto,  apolir  to 

SHYrflAND  im  BEDAT,  Ce— dal  BnlMlM^  DsWa. 
N.B.-Tb«  purcbaae  and  lala  of  Stack  and  Oma  Bapo&lsl  wtt  Ht. 
Itty  and  darpafch. 

ISme.  piiee  Sk  ad^bjr  Poat,  Sl 

A TREATISE  ON  THE  LAW  OF  INTERPi^ADEK, 
cnnuintne  all  tbe  Reported  Cbm  In  thlt  Country  and  In  A«lud; 
wttta  an  ADpwidix,  contalnln*  the  Act  •  ft  10  Vic  e.  84,  «tth  r*tm<i 
AOdarlta,  Kuica,  Ordera,  atid  tba  Becoed  en  a  Fal^ied  mm,  Bjkm 
Bucaeaii,  Eiq.,  fiarrtMer.at-Law. 

8ro.  price  IHr,— ftee  by  Poat, 
A  PRACTICAL  TREAIISE  ON  PLEADINO  BT  BILL  b<  Ue 
COURTS  OF  EQUITY  In  IRELAND;  adapted  to  the  OancnKMBi 
Bt  ALraro  U'Eanumd,  Eiq.,  BaniMer-at  l.>w. 

EDWARD  J.  HILLIKEN.  1^  COLLEOE  OREEIT. 

TtaUday  toptiblbhcd,ptloe3ktv  poatSt.  01 

LAW  OF  DEBTOR  AND  CREDITOR  IN  IHELAin). 
Tbe  new  Act  fttrthe  abolitltlonoTarrcrt  Ibr  aum  oDdcr  ten  pm^ 
and  (br  the  reeorery  of  the  poeieMloa  of  imalt  teneownti  brtbre  JvMxa 
of  tbe  peace,  with  a  (tell  oommeoterjr.  Index,  notee  and  formt,  i^^bt 
the  protMai»l  and  trading  clatM* 

By  WiiLiiN  OaaNoir  Pjq- BarrWer-stJaw, 
Dublin:  EDWARD  J.  HILLIKEM.  Law  BoolaaUcr  and  FabUw, 
13,  College  .greca 

t|UTTA  PERCHA.  from  its  perfectly  Water^fqu-I- 
'  Ilea,  great  duraUHtv,  and  noMOMuctlng  pcopsrtls^  I  rMwew* 
10  aliaaxkma  ftwdfTsndwam  ftst.  AB  tha  oUeakw  Ul  lod  p» 
dices  waUwt  OuttaFWchar  havtaiatm  ftam  d—iT  authaMillnl 
underSeto  have  tbe  Solea  put  on,  thu  tbqr  AMI  adtafn  fltmtr  tH  » 
pMdr  wvni  tbronib. 

MANLY  THACKER,  80^  DAMS  VntXt. 


pORK  AND  DOUBLE  SOLED  FRENCH  BOOTS. 
\J  MewFt«NkTt«MSi%andVaMlMaMlettaKta*W«tcrBidBi 
ck)Uu,wliha  baaeUAilauonmflntor  IiUb  FMeM^wfakbba  batMck 
grwalT"-"*'-*'™'  *-  *<^.  rtiii^  tiw^tUi^  «itta»«d 

JOmrw^rsON,  In  aanaundngtba  arthalefUi  oewfMdiiiai 
preMot  Seaaon,  mpeiiAiUj  Inrltaa  iKoae  gentlemen  who  bare  not  birbcttt 
tried  him,  to  vUlt  thta  department  of  bU  EatabHabment,  iknr  rapKit  ra 
■  masDlllant  aaaattment  of  the  above  good*,  aed  wUeb  bt  b«i  itaM 
complate  br  tbe  cogaitemeHt  of  Cutiew  of  tbe  grealwt  experkarr. 

50.  UPPER  BACKVILLESTRter. 
Elegantly  Cut  Sbirta  i  Oavala,  Cktrea,  fe. 


TEISH  MANUFACTURE  INDIAN  RUBBEKBLICL 
1-  IKO.  Manaftctnred  by  RICHARD  KELLY,  Bool  Hate,  M.  COL 
LBOB-ORKBlt,  DubUB.  „  _  . 

Bomkaa  the  LaaUMr  nil,  pBanl  and  eran  Watarpfeai;  nH  ^ 
BoetmakeiBaBdOroc«rathiMitbtheCtty,lnBattlaaat4rf.W,aiidli,Ma 
noln  SbapkBHra  tnatad  wfttan  tbe  aaert  UMTm 


KB.-^onoliT  Sbopki 
Sir, 


JBHeiiflb,  IhrtUl 

"Ih^e  examtawdyour  Indian  Rtibber  BbCUnf,  and  Bnd  It  iwl' ' 
tboae  malarlali  which  are  moat  mopera>r  auch  a  eocofMUaa.  Iimbw 
■dfantagea  la  ute  Dot  poaMated  by  OtaUu  aitkdaa  of  ■wMiaaimi 
Miaoep^leera  very  high  poUtb,  Itdoee  nateail,  aadllip«BMM8li»> 
on  theleatbertiofa  benaBcUobanstMv 

-THOMAS  AHTiaEU, 
"  Mr.  KcRy.  CoD^e^raen.  Lecturer  on  Chahny  ' 

T BOWSERS.— The   numerooa  testimonials  reodnd 
JAMBS  OVRI8C0LL  in  approval  oftbe  ctaganee.  eaae,  ndpM^ 
■tyteefhia  Tiow>en,  and  Ukrwiae  tbe  vary  flattering  patraup*^'*'* 
onhimby  tbe  highar  chuaai  oTiocMy.indiiGei  hfaBUapprlMWian^ 
and  ttaoae  gentlaxaan  who  have  not  hitherto  honored  bin  with  iMtMdM 

that  be  baa  aecured  tbe  aerrloe*  of  a  fbw  of  the  mort  aparttnwM  Wm 
workman  fbr  tbe  winter  Kakon.  J.  0*D*i  practical  knuekd|i 
■era  Cutter  having  been  ftilly  teated  in  the  flr*  bcwiea  cf  tbe  Bnuaa 
tropettLbc  t«tberelbreftdlyqu^flcdtopnk^aBafti«klnlUidV» 
nunt  or  Tailoring,  that  eaonot  be  excelled  in  Loodonorfkfk  i 
JAMt:So-DRlSCOLL,  ProAwd  TrowMn  Kak«, 
9,  ASOLESEA-SrREET. 


»^  An  Engine  and  body  of  Fltemen  are  la  

tearflrsii ^atnmtuitt  En|ina.bouee;He.  l(l,Cfo«m.allerinareftbe 


All  connnuolcatloBi  br  the  IRISH  JURIST  axetobcbft,  a^fsS 
to  tbt  Editor,  with  tbe  Pobltibae.  B.  J.  MILUKEK,  \\  COlXM 
ORBEN.  Coweioodento  will  pleaeertve  tba  Waae  and  Atoe^M'" 
eoluninf  of  the  paper  oaaael  tie  ooeimM  with  aaawm  to  aawje^ 
Commiinlcatk»»-oar  wW  the  BdUor  be  aasOalA  fee  M  iW*  " 
Mannacripto,  Ac; 

Oidera  for  the  IRISH  JURIST  left  with  B.  J.  MIU.IKSK,  Oj^ 
LEOEORBEK.  orbylatiei  (poit  paid).  wiU  eoBire  topoDcWl""™! 
toDtibHa.  or  It!  betagltorwaided  to  the  Country,  bj  to*,  oatb«*>T« 


Tcaiis  or  SimacBiPTioa— (payable  In  adrsncc): 
Yearly,  SOs.       Haif-yetfly,  IT*        Qoartefly,  9^ 


by  THOMAS  ISAAC  WHITE,  at  bU  Fiiattal  Odkft^'^ 
irBEEI^hi  tbe  Parltb  of  St  Andrew,  and  eiibbM« 
E-nBEBN,  ia  «>ae  FWiib.  by  BD^ABITJOHS^ 
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ctodiiv  Manor  Court  <WiLUAB  Hkhuob,  Eaq..  Bar- 
and  B^tatrj  Appeala.  i  riaterMtf-Law. 
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DUBLIN,  DECEMBER  2,  1848. 


Without  espragnng  any  opinion  of  oar  ovn,  ve 
d»nk  it  doe  to  the  importance  of  the  qnestiQni 
ioTolTedftheiBterest  excited  by  them,  and  theeon- 
aptmoQk  vith  which  they  were  urged,  to  lay 
btfore  ownaden  a  brief  statement  of.  the  errors 
ungneil  lAd  «wuments  used,  in  the  cases  of 
Wnrisn  Smith  CrBrieo  and  others  v.  the  Queen 
in  OTor. 

Several  errors  were  assigned  hy  each  of  the 
prisoDen  ss  appearing  on  the  records  of  their  re- 
ipecdre  ecHjnetioos  for  high  treason,  at  the  late 
Special  Commission  for  Clonmel,  all  of  which  were 
elabontely  aligned  in  the  course  of  last  week  before 
the  Court  of  Queen's  Bench  sitting  in  Banc.  In 
tbu  present  article  we  shall  a>nfine  our  observations 
to  I  lUtement  of  the  question  involved  in  one 
ool;  (sppsreatly  the  most  iniporUnt)  of  the  alleged 
erron,  Dsmely,  the  one  conversant  witb  what  is 
eonoooly  ka6wn  as  the    ten  day  point." 

The  qaestion  (stripped  of  all  collateral  consider- 
ations ra^Kcting  the  applicability  of  a  plea  to  the 
*t>le  of  facta  in  the  ease,  or  the  form  of  the  parti- 
^  plea  which  raises  the  question,)  is;  whether 
tke  priKHwrs  were  entitled  to  be  furnished  witb  a 
capj  of  the  iodietreent,  a  list  of  tiie  witnesses  for 
^  crown,  and  of  the  names  of  the  jurors  ten  days 
before  the  triaL  The  Crown  asserts  the  negative, 
the  prisonos  the  a6Snnative. 

Tbe  qondon  was  raised  in  the  following  msnner. 
When  the  priaoners  were  called  upon  in  the  Court 
below  to  [^ead  guilty  or  not  guilty,  their  counsel 
moved  for  a  postponement  of  the  trial  on  the 
ground  that  the  indictment,  the  list  of  the  witnesses 
^fthe  crown,  and  of  the  jurors'  names,  bad  not 
^  (ss  it  was  inristed  they  ought  to  have  been) 
™i>i>hedlenda^previoQalyk  The  Crown  sucoess- 
»<7  nrisiad  this  afi^lioation,  wbereupon  the  pri- 
*»Hn  pnt  in  a  plea  m  suspeiiaiou  or  a  declinatory 


plea,  which  embodied  the  statement  on  which  the 
previous  motion  to  postpone  the  trial  had  been 
groottded.  To  this  plea  the  Crown  demuned,  wd 
judgment  waa  given  in  its  ftvour. 

Before  stating  the  subsUnee  of  the  enaetmenti 
upon  the  construction  of  which  the  decision  of  the 
point  at  issue  depends,  it  is  necessary  to  premise 
that  the  indictment  in  each  case  contains  six  counts 
almost  similarly  worded,  that  the  five  first  counts 
charge  the  prisoners  with  the  treason  of  levying  war 
against  the  Queen,  and  that  the  sixth  count  charges 
the  treason  to  be  a  compassing  of  the  Q&een*s 
death,  and  all^^  as  one  of  the  overt  acts  in  snp- 
<  port  of  such  charge*  acoBspiracyto  putthe  Queen 
to  death. 

I     The  statutes  applicable  to  this  branch  of  the 
case  are  three ;  first,  the  36  Geo.  3,  c.  7,  as.  1  &  &, 

'  (English)  i  secondly,  the  57  Geo.  3,  c  6,  a.  1 ; 

'  thirdly,  the  U  Vic  c.  12.  ss.  1  &  S. 

The  first  section  of  the  d6th  Geo.  8^  c.  7,  enacts, 
among  other  matters,  that  "  if  any  person  shall, 
during  the  life  of  hit  Mey'ett^,  the  then  king, 
and  unlit  the  end  of  the  next  ssanon  of  pwrUa- 
ment  after  a  demise  of  the  crown,  compass  the 
death  of  the  king-,  his  heirs  or  successors,  and  such 
compassing  shall  express,  utter,  or  declare,  by  pub- 
lishing any  printing  or  writing,  or  by  any  overt  act 
or  deed,  every  such  person,  upon  conviction,  shall 
be  adjudged  a  traitor,  and  suffer  death,  and  lose 
and  forfeit  as  in  cases  of  high  treason."  And 
the  fifth  section  provides,  "that  every  penoa 
timt  shall  be  indicted  for  any  offence,  made  or  de~ 
cLred  treason  by  this  act,  shall  be  entitled  to  the 
b«)efit  of  the  act  of  7th  Wm.  3rd,  chap.  3,  and 
also  of  the  act  of  the  7th  of  Anne,  chap.  1 1."* 

No  point  in  the  argument  turned  upon  the  act  of 
Wm.3rd.  The  7th  of  Anne,  chap.ll,8ec.  il.enact^ 
**  that  when  any  person  Is  indicted  for  high  trea- 
son, a  list  of  the  witnesses  that  shall  be  produced 
at  the  trial,  for  proving  the  said  indictment,  and  i^ 
the  jury,  mentioning  the  namea,  profession,  and 
place  of  abode  of  the  said  witnesses  and  Jurors,  ba 
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also  given,  at  the  tame  time  that  the  copy  of  the 
indictment  it  g^ven  to  the  party  indicted,  and  that 
copies  of  the  In^ictmeiH,  for  all  the  offences  afore- 
said, vith  such  lists  shtfll  be>  delivered  to  the  party 
indicted  ten  dloys  h^re  the  trials  and  in  the  pre- 
sence of  two  or  more  credible  witoeflses." 

The  first  section  of  the  57th  Geo.  3d.  c  6,  afler 
redUng  the  first  section  of  the  said  36Ui  Geo.  3, 
and  farther  red.ttng,  that  '*  it  ia  necessary  uid  ex- 
pedient that  tv^  ^  the  prcmriona  nf  ^  waid  ac^ 
(viz.  36th  Geo.  S)* « itmUd  exjnre  at  (A«  end  tf\ 
the  ntst  meion  of  parliament,  a^Ur  the  demite  of 
ihe  crown,  ehoula  be  further  continued  and  made 
perpetuat,"  enacts,  that  all  and  every  the  herein 
before  recited  provisions  which  relate  to  the  heir* 
ahd  successors  of  His  M^esty  shall  be  perpetual." 

One  important  question  whioh  arose  in  the 
course  of  the  ailment  was,  to  what  extent  the  last 
stated  enactment  perpetuated  the  36th  Geo.  3.  The 
counsel  for  the  Crown  insisted  that  the  first  sec- 
tion of  that  act,  namely — the  section  which  made  or 
declared  what  should  be  deemed  treason  within 
ito  provisions — was  alone  thereby  perpetuated,  and 
that  the  fiflh  section  of  that  act,  namely — the  one 
which  conferred  the  privilege  on  the  accused,  pre- 
Tions  to  trial, — ^waa  unaflheted,  and  they  rested  thdr 
view  of  the  case  npon  the  woids  in  the  Ist  section 
of  the  ff7th  Geo.  ^  **  hereinbefore  redted  provi- 
sions." The  counsel  for  the  prisoners  on  the 
other  hand  contended,  that  the  first  section  of  the 
57th  Geo.|3  not  only  perpetuated  the  first,  but  also 
the  flAh  section  of  the  36th  Geo.  3,  and  they  rested 
their  ar^ments,  not  only  on  the  words  of  the 
first  section  of  the  57th  Geo.  3,  which  recited,  that 
"  it  was  expedient  to  perpetuate  such  of  the  pro- 
visions of  the  act  of  36th  Geo.  3,  as  would  expire 
fU  the  end  (f  the  next  session  of  parliament,  after 
the  demise  of  the  crown^  (under  which  description, 
both  the  first  and  fifth  sections  were  included,  and 
thereby  as  they  contended,  brought  expressly 
within  the  words  **  hereinbefore  recited  provisionar 
used  in  the  enacting  part  of  the  first  section  Of  the 
57tfa  Geo.  9,)  but  also  they  contended  that  even  if  the 
enacting  part  of  the  first  section  of  the  57tii  Geo.  3, 
did  not.  In  express  terms,  extend  to  the  fifth  section 
of  the  36tb  Geo.  3,  it  did  so  by  implication :  for 
that  in  perpetuating  the  section,  which  made,  or 
declared  what  should  be  treason,  it  also  necessarily 
perpetuated  the  section  which  regulated  the  mode 
of  trial  of  that  treason,  as  an  Inddent  or  aocessary 
thereto. 

The  provisions  of  the  several  statues  hitiierto  de- 
tailed were  (as  contended  for  by  the  crown,  and  but 
faintly  denied  by  the  prisonen*  counsel,)  at  their 
passing,  inapplicable  to  Ireland,  and  h  o  now  pro- 
ceed to  the  condderation  of  the  third  statute  men- 
tioned above,  namely,  the  12th  Vic.,  e.  1:^  com- 
monly called  the  Crown  and  goveroment  'Security 
act,  which,  according  to  the  argument  for  the 
prisoners,  extended  to  Ireland  those  providons 
contained  in  the  first  and  fifth  sections  <tf  tlw  36th 
Geo.  %  which  we  have  previously  set  out  in  full. 
The  first  section  of  the  1 1th  Tie.  after  reciting  the 
first  section  of  the  said  act  of  the  36th  Geo.  3,  and 
the  first  section  of  the  said  act  of  the  57th  Geo.  3, 
and  that  doubts  were  entertained,  whether  the  pro- 
visions  made  perpetual  by  the  said  act  of  the  57th 


Geo.  3,  were,  by  the  said  last  mentioned  act  ex- 
tended to  Ireland,  and  that  it  was  nxpedient  to 
repeal  aH*  such  of  Ifae  provisions  so  'made  perp^ 
tual,  as  did  not  relate  to  oflfenees,  against  the  per. 
son  of  the  soverdgn,  and  to  extend  to  Ireland, 
of  the  provisions  of  the  said  acts  as  are  not  ther^ 
r^Mtded,  enacts,  that  iVom  the  pasring  of  ii^, 
act,  the  provisions  of  the  said  act  of  the  36th  Geo. 
9t  made  perpetual  by  the  act  of  the  57tb  of  tbe 
mme  rdn,  and  all  the  pnmdona  of  the  said  Iw 
mentioned  aet  in  relation  thereto,  save  such  of  the 
same  respectively,  as  relate  to  the  compasmg 
imagining  the  dwkh  or  destruction  the  hein  a^i 
successors  His  said  Majesty^  Kxng  Geo.  8,  iq^ 
the  expressing,  uttering,  or  dedaring  of  such  cdq- 
passing  or  inugtaings,  shall  be,  and  the  same  an 
hereby  repealed:"  and  the  second  sectioo  emctt, 
*'that  such  of  the  said  redted  provtsioos  nude 
perpetual  by  the  said  act  of  the  57th  of  Geo.  3,  ai 
are  not  thereby  repealed,  shall  extend  to,  and  be 
in  foree,  in  that  part  of  tlie  united  kingdom  called 
Ireland." 

Such  bdng  the  enactment  confessedly  spplieable 
to  Ireland,  £e  counsel  for  the  crown  coDtended, 
that  only  audi  part  of  the  Brat  section  of  tbe  36th 
Geo.  %  as  we  have  previously  stated  in  fhll,  «ai 
by  the  Snd  section  of  the  11th  Vic  extend  to 
Ireland,  and  therefore,  that  tbe  priKHien  were 
not  entitled  to  the  benefita  conferred  by  tbe  fifUi 
section  of  the  36th  Geo.  8  upon  the  accused.  On 
the  other  hand,  the  counsel  for  the  prisonen 
contended  that  the  said  second  section  of  tbe  Ilih 
Vic  extended  to  this  country  not  only  tbe  firA 
but  also  the  fifth  section  of  the  36th  Creo.  3,  that 
the  said  second  section  of  the  11th  Vic.  extended 
"  such  of  the  said  recited  provisions  made  perpelual 
by  the  57th  Geo.  3 ;"  that  the  provisions  recited 
were  "  such  of  the  provisions  of  the  d6tb  Geo.  3, 
made  perpetual  by  the  57th  Geo.  3,"  as  related  to 
the  compassing  the  Queen's  death,  that  upon  refer- 
ence to  the  57th  Geo.  3,  it  appears  tliat  "  such  of 
the  provisiona  of  the  36th  Geo.  3,  were  thereby 
made  perpetual,  as  would  expire  after  tbe  first 
session  of  parliament  following  a  den^  of  tbe 
crown ;"  and,  that  upon  reference  to  the  36tb  Geo. 
3,  it  appears  that  the  provisions  which  would  » 
expire  were  the  first  section  declaratory  of  treaaon, 
and  the  fifth  section  regulating  the  mode  ctf  trial 
for  the  treason  so  declared. 

The  foregoing  is  a  brief  epitome  of  the  e^* 
ments  upon  one  of  the  many  points  raised  aud 
discussed.  It  refers  indeed  to  only  one  view  of  the 
statutes  we  have  above  quoted.  A  difiereat  vie* 
from  that  presented  was  taken  by  some  of  the 
counsel  on  both  aides,  grounded  upon  the  all^atlou 
that  att'-but  the  first  section  of  the  57th  Gea  3 
extended  to  this  country.  We  shall  on  a  future 
occasion  state  the  arguments  upon  the  form  ot  the 
plea — upon  the  question  whether  the  aubieet  matter 
of  tite  plea  was  at  all  pleadable— and  upon  the 
efiect  of  the  verdict  of  acquUul  nfion  tbe  sixth 
count,  aa  well  aa  on  some  of  tbe  other  groundi 
of  error  relied  on. 

—4 — 

W>  give  elsewhere  the  only  two  decisions  yet  made 
on  the  act  for  the  sale  of  incumbered  esutes.  We 


Digitized  by 


THE  IRISH  JURIST. 


35 


maj  deduee  from  them  first,  that  all  parties  shall 
have  notiee ;  seeondlj,  that  no  technical  objection 
shiU.  if  pocaible^  be  allowed  to  impede  the  working 
of  the  measure.  There  have  as  yet  been  but  few 
peiitioM  presented,  aad  Umr  are  not  likely  to  be 
Domennw  uDtil  the  General  Orders  have  been  pro* 
nmlgatadi  the  nedoe  aeoderation  of  which  is  not 
destfablcb  m  on  them  will  depend  the  acceptation 
which  the  pablio  and  the  professions  will  give  to 
the  stMote  in  its  eomplete  form.  There  will  be 
some  diffimUy~-the  neoessary  attendant  of  every 
measure  which  effects  important  changes^in 
dealing  with  those  canes  in  which  foreclosure  suitu 
are  already  in  oisteiioet  We  have  little  doubt  that 
existing  rigbta  will  be  dealt  with  justly,  and  that 
they  will  not  be  displaced  by  giving  to  the  statute 
a  harsh  rotavqieetiTe  operation. 

— * — 

Tee  legiriatnre  have  ventured  oil  the  bold  experi- 
ment of  exteodiiig  the  prorWeBs  of  the  English 
SmsU  Debts  Aet,*  with  mom  Improvement  in  the 
propandoB  of  the  neMnie^  to  this  oonntiy.  An 
abridgment  of  the  statute  will  be  found  elsewhere 
in  oar  colomrii  of  this  «e^.  The  period  for  its 
inlroduction  was  m  trying  one;  Individufd  and 
national  probity  are  never  very  prominent  when 
individual  and  oationid  distress  are  very  severe; 
sod  aeitber  amongst  the  upper  nor  lower  classes  of 
oer  omintry»en  have  honesty  aad  prudence  been 
striking  ebaraeteristies.  We  were  always  predis- 
poaed  to  tim  contrary,  and  our  national  propensities 
do  not  lie  u  abeyance  in  times  of  wide-spr«ad 
calamity.  These  canses  produce  effects;  tradesmen 
trost  only  when  tbdr  remedv  Is  stringoit,  and  in 
periods  of  i&tress— as  the  chanoes  of  payment  are 
Inss  their  confldepoe  beeomes  more  circumscribed. 

The  narfccd  distiaetloa  of  doing  away  with 
airsst  ef  the  penon  on  mettM  process—that  is, 
before  the  debt  is  proved  to  be  due,  and  doing  it 
awi^  after  it  baa  been  established  by  doe  oourae  of 
law— is  obvionai  To  the  justice  ttf  the  former  we 
subscribe ;  the  expediency  of  the  latter  has  been 
n«ich  debated,  more  especially  when  eonridered 
with  refmnoe  to  the  upper  classes.  Rank,  position, 
liberty,  am  not  too  hMvy  forfeits  for  . extravagance 
and  dishonesty.  Payment  of  demands  juaUy  due 
cannot  be  enforced  with  too  strong  a  sanction. 
(iooda,  landa,  person,  have  hitherto  been  the  cre- 
ditor's pledge  for  payment ;  the  last,  as  the  most 
severe,  should  be  the  most  tardily  resorted  to,  and 
tiie  aeope  of  legMatlon  for  many  years  past  has 
been  to  give  fodHties  to  recover  debts  from  the 
two  former,  and  to  make  the  creditcv  only  avail 
himself  of  the  laet  aa  hia  okimate  resorL  The 
debtor,  down  to  the  year  1840,  was  little  favoured 
in  this  eoontrf,  for  here  executions  against  both 
goods  and  person  oould — we  are  sorry  to  say  can — 
be  ianed  in  any  order  the  debtor  pleases.  Brien 
T.  Brim,  (I  Hud.  &  Bro.  »00) ;  Barton  v.  Sey- 
SMW,  (ilK  804).  First,  an  execution  against  the 
goods,  then  the  person,  and  then  again  the  goods, 
the  creditor  lying  all  the  time  in  gaol. 


*  Hie  Act  to  Amend  the  Law  of  Zmpriunineot  for 
DiM,  with  Commentai7,  Not**,  Forms,  and  Index.  By 
WtUuD  Oernon,  Eaq.,  Barriftter-at.Law.  l>nblio,  Mttlfteo. 


The  3  &  4  Vic.  a  105,  a.  25,  enacted,  that  if  any 
judgment  creditor  should  have  obtained  a  charge, 
or  be  entitled  to  tbe  benefit  of  any  security  what- 
soever under  the  powers  of  the  act,  and  should 
afterwards,  and  before  the  property  so  charged  or 
secured  should  have  been  converted  into  money  or 
realized,  cause  the  person  of  the  judgment  debtor 
to  be  t^en  or  charged  in  execution  upon  such 
judgment,  then,  and  in  such  case,  euch  judgment 
creditor  should  be  deemed  to  have  relinquished  all 
right  and  title  to  the  beneBt  of  such  charge  or 
security,  and  should  forfeit  the  same  accordingly. 

This  was  legislating  in  the  proper  spirit,  the  act 
gave  nreat  facilities  to  judgment  creditors  to  realize 
Uidr  demands  out  of  the  debtor's  property,  bat 
imposed  these  reasonable  terms,  that  if  creditors 
adopted  tbe  aids  given  by  the  statute,  they  should 
SDSpend  the  enforcement  of  their  rights  against  the 
penon,  until  they  abandoned  the  statutable  remedy. 
The  operation  of  tiie  measure  is,  however,  limited 
to  those  eases  in  whidi  erediton  adopt  the  benefit 
of  Us  fWOviaoBS,  and  it  Is  still  in  their  power  to 
arrest  a  dafondant,  and,  If  be  remain  in  prison, 
subsequently  issue  execution  against  his  goods, 
and  only  in  the  event  of  satisfaction  being  olrtained 
by  tfa^r  sale,  can  he  apply  for  his  discharge.  By 
the  common  law  of  England  an  arrest  of  the  person 
was  of  itself  a  disdiai^  of  the  debt,  and  in 
Ireland  the  common  law  was  the  same,  but  tbe 
35  of  Geo.  3^  c  30,  Irish,  conferred  npon  the 
creditor  the  power  of  first  arresting  the  debtor, 
and  then  aeiring  his  goods,  in  our  jndgment  the 
process  should  be  statutably  reversed,  and  the  teat 
we  have  alluded  to  repealed. 

Batwbatevermaybethepoli<7of  abolishing  arrest 
of  the  person  in  all  cases,  unquestionably  the  ex- 
periment may  be  most  safely  tested  in  those  where 
amount  ot  the  debt  ia  small,  and  the  debtor  in 
an  homble  elass  of  life.  The  liabilities  of  the 
woricii^  dasses  are  more  generally  the  result  of 
necessity  than  of  extravagance^  and  arrest,  as  A 
means  of  [HtMiuring  payment,  is  generally  ineffi- 
cacious. On  bono  to  tbe  creditor  the  transfer  of  a 
semi-starved  pauper  from  a  cabin  to  a  gaol,  where 
he  will  be  maintained  at  the  public  expense,  whilst 
his  wife  and  children  are  thrown  on  the  union  ?  He 
is  deprived  of  the  only  capital  he  possesses — his 
liU)onr — and  bis  creditor  gains  nothing.  The  poor 
have  few  immnnities,  and  we  grudge  them  no  boon 
whiiA  humane  legislation  can  confer ;  in  the  present 
instance  its  value  will  be  diralnhdied  by  the  resbio- 
tion  imposed  opoa  credit 

Having  said  so  much  on  the  priodple  of  the 
act,  let  na  examine  what  it  proposes  to  efibot 

To  aboUsh  arreat  of  the  person  In  all  cases  fw 
ddt»m  under  ten  pounds. 

The  exertions  being,  whwe  tbey  iMve  been 
incurred  fraudulently,  or  without  probable  meana 
of  paying  them,  or  where  the  liabilUies  are  tbe 
result  of  verdicts  against  defendants  in  actions  for 
malieious  prosecution,  deceit,  libel,  riander,  criminal 
conversation,  seduotion,  or  breach  of  promise  ftf 
marriage. 

The  first  section  exempts  defendants  fVora  arrest 
on  judgments,  decrees,  or  orders  of  the  superior 
courts  of  law,  or  of  any  inferior  courts  wh^  the 
sssn,  Melosive  oi  the  costs,  shall  not  exceed  ten 
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pounds,  and  exempts  from  arrest  the  body  of  any 
plaiDtiflv  defendaot*  or  other  person,  in  any  action 
or  suit  founded  on  any  judgmmti  decree,  or  order, 
for  the  recovery  of  costs  only,  when  aoch  costs 
shall  not  exceed  ten  pounds. 

In  the  £Q|liBh  act,  7  ft  8  Vic.  c.  06,  s.  57,  the 
case  of  a  plaintiiT  was  not  expressly  provided  for, 
the  words  being  : — » no  person  shall  be  taken  or 
chaif^  in  execution  upon  any  judgment  obtained 
in  any  action  for  the  recovery  of  any  debt  wherein 
the  sum  recovered  shall  not  exceed  the  eum  of  £20, 
exclusive  of  the  costs  recovered  by  such  judgment" 
And,  in  the  event  of  his  being  non-suited,  or 
otherwise  defeated,  it  has  been  made  a  question 
whether  he  was  protected  by  the  act  See  Newton 
V.  Ld.  Albert  Conipigham,  (12  Jur.  356).  Mr. 
Gemon,  who  loses  no  opportunity  of  pointing  out 
the  merits  of  the  statute,  has  not  sufficiently 
adverted  to  this  distinction.  It  is  observable  that 
in  all  our  law  reforms  where  acts  limited  to 
England  have  pioneered  the  way,  we  have  gained 
by  the  delay ;  having  had  the  experience  and 
tlie  pattern  to  guide  us.  We  do  not,  however, 
affirm  that  the  benefit  is  very  manifest  of  sbield- 
ing  from  arrest  a  litigious  plaintiff  who  fails 
ather  in  point  of  law  or  merits.  The  branch  of 
the  section  which  saves  defendants  from  arrest  will 
be  a  very  good  guide  to  juries  as  to  the  amount  of 
damages  in  what  are  called  "  dirty  actions,"  pauper 
plaintiA  suing  in  actions  of  trespass,  or  trespass  on 
the  case.  Juries  have  it  in  their  power  to  deprive 
such  litigants  of  one  means  of  recovering  their 
damages,  by  limiting  the  verdict  to  £10. 

Wliilst  the  act  shields  the  debtor  in  the  first 
instance,  it  does  not  profess  to  do  so  altogether. 
If  his  goods  do  not  realize  Buffi<»ent  to  pay  the 
debt,  he  can  be  summoned  before  the  assistant- 
barrister  of  the  district  to  shew  cause  why  he 
should  not  be  arrested  ;  and,  if  it  shall  appear  that 
the  defendant,  or  any  one  in  trust  for  him,  had 
property  which  ought  to  be  administered  under  the 
insolvent  acts,  or  that  the  defendant  is  of  sufficient 
ability  to  pay  the  debt,  the  aanstant'barrister  is 
«npowered  to  have  him  arrested,  or,  in  the  case  of 
fraud,  or  incurring  the  debt  under  false  pretences, 
or  without  having  had  a  reasonable  expectatira  of 
being  able  to  pay  it,  or,  in  case  of  fraudulent 
transfer,  be  may  be  committed  for  three  months  to 
the  common  gaol,  or  house  of  correction — there 
ought  to  have  been  the  addenda,  with  or  without 
hard  labour — all  remedies  against  the  property  being 
saved.  These  are  excellent  provisions,  and  are  a 
great  protection  to  the  creditor. 

The  4th  and  Sth  sections  apply  to  cases  where 
the  goods  have  been  found  insufficient  after  decree. 
The  f>th  gives  the  barrister  jurisdiction,  in  the  first 
instance,  to  commit  the  defendant,  provided  the 
plaintiff  shall  have  aunexed  to,  or  indorsed  mi 
the  civil  bill  process,  a  notice  oS  his  intention  to 
proceed  under  tlie  act 

Mr.  Gernon  remarlis  that  "  it  will  probably  be  a 
question  of  some  nicety  for  the  consideration  of 
plfuntifib  to  determine  in  what  cases  th^  wiU 
resort  to  the  notice  or  indorseinent  prescribed  by 
this  section,"  atid  having  mariced  in  the  margin,  p. 
33,  "  Safe  rule  for  proceeding  submitted,"  he  ob- 
serves with  much  n&imtif  "it  wiU  therefore  be  a 


matter  entirely  for  the  discretion  of  a  plaintiff,  or 
his  attorney,  to  determine  whether  he  will,  in  the 
first  instance,  run  the  risk  of  failure  in  proving 
fraud,  and  subjecting  himself  to  the  payment 
costs  ;  but  perhaps  the  safest  rule  to  guide  a  party 
will  b«,  that  where  there  exists  a  reasonable  sus- 
picion of  fraud,  ftc,  and  a  reasonable  expectBtion 
of  being  able  to  prove  its  existence  at  the  hearing; 
in  Mich  a  case  it  will  be  prudent  to  resort  to  tbe 
dvil  bill  with  notice  or  indorsement  under  tliii 
section."  Tbe  promise  in  the  margin  of  a  nfe 
rule,"  and  the  non-Adfilment  in  the  text,  are 
strikingly  opposed- 

Our  author,  we  are  sure,  will  excuse  us,  if  w« 
mingle  a  little  playfulness  with  the  dry  matter  whieb 
our  pages  must  generally  contain. 

There  is  one  part  of  tbe  statute  which  we  con- 
sider highly  objectionable.  The  inquiry  as  to  fiiud, 
improvidence,  and  fraudulent  transfer  of  tbe  debtot'i 
property — questions  of  great  nicety — is  left  entirety 
to  the  Assistant  barrister,  from  whom  there  is  to  be 
no  appeal  I  Whilst  we  do  not  queaUoD  the  int^ty, 
we  are  constrained  to  demur  to  the  universal  ocmpe- 
tency  of  these  local  judges,  crasidering  not  only 
the  fallibility  of  human  judgment,  bat  also  thit 
they  owe  their  elevation  to  political  eonnectira, 
independently  of,  and  not  unfreqoently  in  oontn- 
distinction  to,  [vofesaional  capacity.  We  csDoot 
have  confidence  in  tbe  unerring  correetnesa  of  thdr 
decisions,  and  yet  the  liberty  of  the  sabjeet  a 
involved  in  them.  Our  whole  judicial  system  ii 
one  of  salutary  dtecks,  grade  over  grade,  Judge 
over  judge ;  on  general,  very  obvious,  and  veil- 
understood  constitutional  grounds,  we  {woteit 
against  conferring  more  irresponsible  power  Uiin 
is  requisite  for  thte  eSective  administration  of  ia>- 
tice,  and  lament  the  increasing  tendency  of  moaem 
legislation  to  vest  uncontrolled  power  in  a  single 
person  whose  decision  is  irreverrible,  and  in  stHtt* 
gation  of  tbe  ancient  system  of  trial  by  jury. 

Tbe  7th  section  gives  power  to  any  court,  io  caiei 
to  which  the  act  relates,  to  arrest  a  de&otot 
about  to  leave  Ireland,  ath«r  on  the  hearing  of 
the  case  in  the  first  instancy  or  after  deoree  apoo 
ex  parte  application.  In  the  latter  instnee  a 
defendant  may  apply  to  be  diseharged  on  sbeving 
cause. 

Mr.  Gernon  discusses  with  much  force  the  driB- 
culties  that  will  arise  under  this  section.  Cutlie 
Assistant- barrister  adjudicate  otherwise  than  in  open 
court?  Before  whom  can  a  defendant,  who  bu 
been  arrested  after  .decree,  shew  cause  for  his  Un- 
charge, where  the  barrister  has  concluded  hiRiet- 
siona,  and  left  his  jurisdiction  ?  These  are  defecu 
that  require  amendment.  The  powers  conferred 
upon  the  Assistant-barrister  to  take  affidavits  in  any 
part  of  Ireland — which  applies  to  all  eases— snd 
to  compel  the  attendance  of  witnesses  not  residest 
within  his  jurisdiction  will  be  found  very  us^l; 
we  regret  that  the  latter  power  has  been  limited  to 
cases  falling  within  the  provisimis  of  the  act  uodet 
consideration. 

The  power  of  summarily  evfcttng  tenants  rs> 
siding  in  towns,  who  bold  for  not  more  thsn  b 
month,  and  at  a  rent  not  exceeding  £1  per  mootli, 
is  a  boon  to  the  landlords  of  such  voy  undssirsble 
tenants. 
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In  parting  with  Mr.  Geraon's  book,  we  wish  to 
■peak  kiudiy,  yet  itaparUally,  end  we  think  the 
BrraDgement  of  hit  aubjeet  uuhappy.  The  Act  af* 
furdiid  too  slender  materiala  for  a  series  of  coin- 
inrnu^  placed  under  each  section,  the  commentary, 
Mimetimes,  being  a  repetition  of  the  text  This 
arrangement  may  pass  uncensured  when  adopted 
with  reference  to  acts  of  parliament  spread  over  a 
laTge  space,  and  comprising  detached  subjects,  but 
is  not  suited  to  a  short  statutfN  Our  author  does 
himself  and  hia  subject  iujustice,  who  thus  splits 
into  fragments,  matter  that  connected  t(^ether 
would  have  formed  a  neat  treatise.  We  do  not 
wish,  however,  to  detract  from  the  practical  utility 
of  the  worit,  it  will  be  found  a  useful  compcDdium 
of  the  statute  in  a  convenient  form,  and  the  Ic^ 
propodtiuis  are  in  our  judgment  oorreot. 

.  — ^ — 

iCoatiiuitd/rom  page  ASJ 

*  petty  uwons;  and  direct  paymsnt  of  such  monej  to  such 

<  conector,  sod  in  default  ma;  Issue  his  wsrraot  for  the  levy 

*  thereof:  ind  every  rate  mjuie  under  the  authority  of  the 
'  said  act,  or  the  flrat-rccited  act,  and  any  money  directed 

<  to  be  levied  in  the  coonty  or  the  county  of  the  city  of  Dub* 

*  fia,  may  be  levied,  by  the  same  means,  as  the  ^and  Jury 
'  cets,  and  irhereas  doubts  exist  whether  the  divisional  just- 
'  ices  so  as  to  essrdse  Jnrisffiotioa  for  the  heario^  of  oom> 

■  pUou  aa  to  nonp^rnent  of  poor  rates  or  fhr  the  recovery 

*  ef  poor  rates  wttUa  the  said  polica  dlatrlcts,  sad  doabts 

*  ciist  whether  the  police  offlees  at  which  such  jastices 
'  preside  be  petty  aessiona  within  the  meaning  of  the  s^d 

■  Uit-recitcd  act  or  acta,'  for  the  remotal  of  such  doubts  be 
it  enicted,  that  the  aereral  divisional  justices  of  the  police 
Strict  of  DMn  metropolis  shall  for  the  pnrposea  of  the 
■aid  acts  and  every  other  act  heretofore  made  or  hereafter 
to  Iw  made  with  retpect  to  the  raising,  levying,  or  enforc- 
ing payment  of  any  poor  rate  in  Ireland,  have  the  same 
powers,  and  jflrisdicttoD  within  thtf  poHee  district*  of  Dublin 
metropolis  as  any  josUee  has  within  1^  eoonty  in  respect 
topooriatetmade  ortobemade  fai  irelsnif;  and  wherever, 
any  proceeding,  is  or  shsll  be  auUiorised  or  directed  by  a 
justice  of  the  peace  St  petty  seasiona,  or  by  Justices  of  the 
peace  of  any  county,  &c,  the  said  diriBional  justices  of 
DuUiM  metropolis,  or  any  one  or  more  of  them,  shall  have 
all  ucfa  powers  and  jurisdictions  at  the  divisional  police 
oAcn  within  socb  police  (Uatrict  of  Dublin  metropolis  at 
which  they  slkall  preside  as  any  Justice  at  petty  sessions. 

7.  That  after  ttie  passing  of  this  act  tlie  ooUeotors  of 
grand  jsry  eeaa  in  the  eoanty  of  tlie  cU;  of  DubUn,  nnj 
collect,  SOS  fw,  and  recover  the  grand  Jury  cess  of  such 
county  of  the  city  of  Dublin,  by  all  the  ways  and  means, 
may  be  cdlected  and  levied  in  any  other  county  In  Ireland. 

B.  That  the  divisional  justices  of  the  police  district  of 
DthltM  metropolis  shall,  for  the  pnrpoees  of  every  act  made 
or  to  be  made  with  respect  to  the  raising,  or  enforcing  pay- 
menl  of  grand  jury  cess  in  the  county  of  the  city  of  Dublin, 
bars  the  same  powers  and  jurisdiction  within  the  police 
dnttiet  of  Daiti*  metrt^t^  as  any  Justice  of  any  county  in 
Jnkad  has  within  Us  respective  coonty  with  respect  to 
gnni  Jorj'  ecai  to  be  raised  within  the  same. 

t.  That  this  act  may  be  amended  or  repealed  by  an;  act 
tettfansd  in  this  present  session  of  pa^sment. 

Cap.  XXVIL 

As  Act  to  aothoriae  the  Inelosare  of  certain  lands.  In  por- 
•Biaee  of  the  third  and  also  of  a  special  report  of  the 
isdossre  eoauaisstonen  for  England  and  Watea. 

IniJufy,  1848.} 

Cap.  XXVIII. 
Ao  Act  to  amend  the  Law  of  Imf^tonment  far  Debt  In 
Inhnd,  and  to  Improve  the  remedies  for  the  recovery  of 
debts  and  ot  the  possession  of  tenements  situate  in  cities 
aad  towns,  in  ecrtsin  cases.  [SSd  Jufy,  1848.] 

9m.  I.  AJiar  eBmmnemtnl    Mi's  met,  no  writ  or  pnetu 


for  arrert  $htdl  iamu from  eertaiit  eourta  tn  Jrdand 
for  debit  or  amw  not  exceeding  jClO.,  tavo  a$ 
berein  ercepted. 

9.  Such  writa,  (fc.  for  auma  not  exceeding  £|0  iaaued 

before  eommenement  of  act,  but  not  executed, 
ahaU  not  be  executed  againat  tke  peraon,  aaue  aa 
kereim  exntpted, 

5.  /Vvoas  in  easto^  <m  or  o/ter  (As  eommem^mentof 

the  ael  under  anekwrita,  f^c.  for  auma  not  ex- 
ceeding £10,  ahatt  he  diadMrged  on  aj^tHemtien 
to  the  Sheriff,  J-c.  Judgment,  lo  remain  am 
force  notwithatanding  the  discharge  of  the  debtor. 
4.  When  a  defendant,  ffc.  ia  exempted  ^^om  arreat  or 
diaeharged  from  cuatodg  Ay  virtue  oj  thia  act,  the 
plaintiff  mag  acrve  a  Cioil  Sill  Proceaa,  requiring 
the  d^endant  to  ahow  cauae  whg  proceaa  of  arreat 
or  committal  ahould  not  iaauo.  Civil  Bill  Proceaa 
to  be  according  to  Fbrm  {A)  in  Schedule. 

6.  ^AaaiaHmt  Barnaier  akaBfind  that  d^ndamthaa 

propertgfit  to  he  admmiatered  under  the  Inaobmt 
A^,  hcmeof  direct  a  proceaa  i^arrcwt  to  iamu,  or 
ifdeit  eamtraetod  framduknt^  sMy  commit  him. 
In  ditfauU  iff  d^ndant'a  appearance,  decree  nuiy 
be  made. 

6.  Pover  to  examine  or  comma  at  the  original  hearing 

of  a  Civil  Bill  in  certain  eaaca, 

7.  Upon  affidavit  that  a  defendant  ia  aboM  to  quit  Ire- 

land, he  mag  hg  a  apeeial  order  be  taken  in  exe- 
cution. 

8.  Nothing  herein  lo  extend  to  proeeedinga  relating  to 

revenue  of  Bxeiae,  ^c. 
ft.  7*oo/«  and  actual  neeeaaarica  i^  judgwteut  dehlara 
not  to  be  aeixed  m  exceutien. 

10.  Power  to  the  Clerk     the  Peaae  to  iaeue  eummonaea 
•    to  witneaeea. 

11.  Affidaoita  to  Civil  Bill  proeeedinga  mag  be  taken  hg 

Aaaiatant  Barrialera  out  of  their  countiea. 
la.  Office  eopieaef  mtla  to  beevideiue  ttftke  cemtente 

thereof  im  Civii  Bill  Courta. 
18.  Official  eomttfjudgm^  lo  be  eoidenee. 
U.  Sersiet  ofProceee  in  Civil  Bill. 

1 5.  AffidavUa,  mhen  required  to  be  made  m  Great  Bri- 

tain, mag  be  made  before  Ertraordinarg  Commia- 
aionera  of  the  Court  iff  Chancery  in  Ireland.  3 
^  4  Vicl.  c.  \0h. 

16.  Putsessi'oii  of  amall  tenementa  stay  i«  recovered  bg 

aummona  before  Jutticea  of  the  Piece. 

17.  The  manner  in  which  auch  nmsioiu  sAotf  is  aerved. 

18.  InUrpretatiam^  Act. 

19.  To  extend  to  Irdund  onlg. 
SO.  CosmewrvMCar  qf^^. 
ai.  At^magheamti^M,  fe. 

*  Whereas  it  is  ezepdient  to  limit  the  present  power  of 
'  arrest  for  debts,  dainages,  demands,  or«oats,  under  pro. 
*  oess  from  courts  of  law  or  equity  or  inferior  courts  in 
'  Ireland :'  be  It  enacted,  tbst  from  the  eonmencement  of 
this  act  no  writ,  process,  or  warrant  to  arreat  the  body  of 
any  defendant  in  any  action  or  salt,  (actions  for  malicious 
prosecution,  deceit,  libei,  slander,  criminal  conversation, 
seduction,  or  breach  of  promise  of  marriage,  only  excepted,) 
shall  be  issued  in  Ireland,  founded  on  a  Judgment,  decree, 
or  order  of  any  of  the  superior  or  inferior  courts  in  Ireland, 
when  the  sum  to  be  paid  under  such  judgment,  decree,  or 
order,  czelnrive  of  the  oosts,  if  any,  thereby  recovered, 
shall  not  exceed  the  sum  of  ten  pounds;  nor  shall  any  pro- 
cess, ot  warrant  to  arrest  the  body  of  any  plidntlff,  defend- 
ant, or  other  person  In  any  action  or  suit  be  issued,  founded 
on  any  Jndgment,  decree,  or  order  for  costs  only,  when 
such  costH  doe  shall  not  exceed  ten  pounds ;  nor  founded  on 
any  decree  or  order  of  any  court  of  equity,  ecdesiastioal 
court,  or  court  of  admiralty  in  Ireland,  for  the  payment  of 
money,  whether  wholly  or  partly  costs  when  tiie  sum  due 
shall  not  eseeed  ten  pounds. 

9.  That  In  ease  any  such  writ,  proeess,  or  warrant  to 
arrest  the  person  (save  as  before  exeepted)  founded  on  any 
Judgment,  &c.  when  the  sum  due  shall  not  exceed  the  suma 
before  mentioned  aad  shall  aot  have  been  executed  before 
the  day  of  the  conuaeneameat  of  tUs  aet,  same  ahall  set. 
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aftar  tidd  di^,  be  otwitad  igiiMt  tht  pom  of  the  pvty 
agalMt  wbgmfswMd. 

S.  Thatioany  ewe  f n  wUch aqr pmim ihlll,  beferethc 
vonuaencnDeat  of  tbia  met,  b*  fai  otutody  ^7  Ttrtue  of  any 
aochprooeM,  fo«nd«d  onany  taefa  jndffmcnt,  tec.  (save 
M  ue^Ud.)  when  tha  ann  shall  not  excMd  the  aums  before 
menUoned,  the  sherilT  or  officer  in  whose  custody  such  per- 
son ahall  tie  detalnad,  is  required,  on  his  applicatloa,  to  dis- 
charge him  forthwith  as  to  such  execution,  &c.  without 
prejudice  to  tay  other  lawful  right  to  detain  anch  person  ]q 
onatody  prorlded  that  the  Judgment,  &c.  wfaereapon  such 
party  waa  taken  in  execntioo  or  arrested  shall  remain  in 
fbroe  to  the  Intent  tiiat  the  orator,  &o.  may  likTe  remedy 
and  execution  thereupon  agahwt  the  propvty  of  MMfa  party 
hi  such  oiaoner  as  ctberwlae  he  could  have  draa  hi  eaae  audi 
party  had  never  been  taken  In  execution  npon  aucb  judg- 
ment, fco.  or  order,  and  prorided,  that  In  the  caaea  before 
mentioned,  wheneTer  before  this  act  process  against  the 
person  of  toy  debtor  for  such  aom  not  exceeding  ten  pounds 
la  now  the  only  proceas  issued  out  of  any  ooort  aucb  court 
after  the  paasing  of  tUa  act,  may  inatead  of  such  process 
agdnat  the  pereon  iaana  a  proeesa  hi  the  aataire  of  an  exa> 
ention,  Ac  avainat  the  gooda  of  the  debler,  tar  the  aeUara 
and  sale  of  same  aa  heretofbre  Isstted  In  toA  caaea. 

4.  That  in  alt  eaaea  la  which  any  Jadgmeot,  &e.  fbr  any 
such  sum,  shall  be  had,  under  and  by  rtrtne  of  which  the 
defendant  mlgtit  if  this  act  had  not  been  passed  be  arreeted, 
or  wlieneTer  any  defendant  ahall  be  ^sobarged  from  custody 
by  virtue  of  this  act,  and  the  plaintiff  shall  not  hare  recovered 
hie  demand  oat  of  the  goods  of  such  defendant  the  plaintiff 
may  cause  a  clTil  bill  process  to  he  Isaned  agalnat  the  defend- 
ant reqairlng  him  to  appear  before  the  Aiatatant  Bartfeter 
for  tiie  county  at  the  general  quarter  aea^a  for  the  AtI- 
ateo  In  wMdi  aaeh  defendant  ahall  TflaMi^  and  ahow  oaaae 
why  axeeation  ahoald  not  lame  ag^at  Ma  perawi  hi  reapect 
of  awdi  Judgment,  Ac  and  auoh  prooesa  shall  be  aecorAng 
to  the  form  (A.)  in  the  aebedule  to  this  act,  or  as  near 
thereto  aa  the  nature  of  the  case  will  admit ;  and  the  Aadat- 
ant  Barristers  shall  hare  power  to  determine  auch  ciTllbiU; 
and  the  service  and  proceedings  relating  thereto,  and  the 
costs  aliall  be  subject  to  litce  regulations,  aa  any  dril  bill 
in  eaaea  of  debt  or  aaaampsit,  aare  aa  herala  oUiarwiaa  pro- 
Tided. 

5.  That  at  the  hearing  of  aneh  drU  bm  tha  Aaalataat 

Barrister  may  cause  tha  plaintiff  and  defendant,  or  either 
of  them,  to  be  examtoed  on  oath,  and  tnvaatlgata  die  auMmnt 
of  the  demands  due  by  the  defendant,  and  the  nature  and 
auoont  of  any  pn^erty  he  or  any  one  in  trast  for  hUn  is, 
waa,  or  may  be  poesesaed  of  or  entitled  to,  and  the  circum- 
atanoes  under  which  the  debt  due  to  the  plaintiff  was  In- 
curred, and  the  means  and  expectation  of  pajoient  thareof; 
and  If  the  defendant  or  any  one  In  trust  far  htm  Is  posseaaed 
cf  property  which,  regard  being  had  to  tha  nature  thereof, 
and  to  tha  debu  due  ^  the  deftadant,  and  to  the  aecarity 
of  hia  creditora,  ought.  In  the  o|rinloa  of  tha  Aaalatant  Bar- 
rister, to  l>e  adminlatered  under  Inaolvait  aeta,  or  that  the 
defendant  is  able  to  discbarge  the  ^ntUTa  debt,  then  the 
Asaistant  Barrister  may  issue  a  decree,  to  Uke  in  execution 
the  body  of  the  defendant  to  aatiaf^  tiie  plaintiff's  demand 
and  costs,  with  stay  of  execution,  which  decree  may  be 
according  to  the  form  (B.)  to  this  act  annexed,  or  as  the 
case  may  require ;  and  under  auoh  decree  the  defendant  may 
be  arreeted  and  detained  In  ouatody.  bat  If  at  auch  hearing 
It  ahall  vpear  to  auch  Aaalatant  Barrlatar  that  thaia  la  not 
pn^erty  of  the  deHeadaot  whidi  ooght  to  ha  adminlatered 
under  the  add  aoU  or  that  tha  defendant  la  aot  able  to  iUa> 
charge  the  pUntlff'a  debt,  but  that  he  has  obtained  credit 
from  the  ^ntiff  under  falae  pretencea,  or  by  fraud  or  breach 
of  truat,  or  baa  contracted  such  debt  without  a  reasonable 
expectation  of  being  able  to  pay  same,  or  shall  have  made 
any  gift,  or  transfer  of  property,  or  charged,  or  concealed 
same,  with  intent  to  defraud  his  oreditora,  the  Assistant 
Barriater  may  by  a  decree  aocordlag  to  the  form  (B.)  to  this 
aotaoaaxad.  or  aa  the  oaaemaff  require,  ofteanoh  defend 
anttobecommhtadtotbagaolor  hooaa  of  oorreotioo  of  the 
oounly,  or  place  In  which  tha  daHandantia  reaidant,  for  any 
period  not  exceeding  three  naoatha,  aalaaa  the  plalnUff  be 
aooner  paid,  without  prejodioe  to  a^y  renediea  for  the  re- 


e0ra>7  tha  phfaittff'a  daaund  oat  oftliarropartyoftbt 
defendant  I  provided  that  the  plaintiff  oaed  not  ^peu  j, 
persfm  at  the  hearing  of  audi  civil  bill :  alao,  there  shiO  ht 
no  mpp«al  trim  my  auch  detusion  of  the  Aadatant  Banister) 
and  hi  caae  of  a  dlsmlet  the  coata  atoll  be  paid  by  the  ptiintiff 
or  set  off  against  his  demand,  and  If  the  defendant  tbtll  an 
personally  appear  at  such  hearing  the  Aatiataat  BarriMcr 
may  proceed  to  the  hearing  In  Ua  abMooa,  and  make  swi 
dewee  aa  he  shall  think  lit. 

6.  That  in  any  civil  bill  where  the  powar  of  arreet  wooid 
otherwiae  be  taken  away  undtf  this  act,  tha  Aawstint  Sat. 
rtater  at  tha  wigliial  bearing  of  the  latiaa.  may  etiauw 
(ha  dafaBdant  and  the  plaintiff,  and  grant  a  deoree  a^wn 
the  petaoD  of  the  deftedaat,  or  commit  fahn  to  prison,  h 
if  the  plaintiff  had  proceeded  apedaliy  by  a  oiTtt  bill  foriatk 
purpose,  aa  In  ttte  laat  preceding  provialoa  mentioned,  gn. 
vlded  that  the  ptalntiff  shall  cause  a  notice  to  t>e  annciai 
to  or  endprsed  on  the  oiril  bill  prooesa,  stating  that  be  viO 
proceed  under  tha  powera  and  prorishaa  of  tUa  act,  i&Kit 
ing  the  title  thereof. 

7.  That  in  any  action  in  any  court  thr  aucb  anna  as  tfoth 
said,  whan  a  Judgment,  &o.  for  each  nuna  oball  be  ebtain. 
ed,  where  tha  defaadaat  might  baazreatad.  IftMaMbd 
not  bean  paaaed,  If  tha  plahitUFabow,  to  the  aatiaftctioB  of 
the  court  in  which  anoh  action  shall  ha  brought,  or  neh 
judgment,  &e.  obtained,  that  thwa  le  probnUe  canst  fa 
believing  that  the  defendant,  or  one  of  them,  is  abeat  to 
quit  JreUmd  unless  he  be  arrested,  any  aucb  court  out. 
upon  the  hearing  of  the  oaae,  in  the  first  instance  grant  is 
execution,  &c.  against  the  person  of  the  defendant,  or  fu 
the  caae  of  an  execatkm,  &c.  theretofore  obtained]  dirwt 
such  defendant  to  l>e  anraetad  andar  aaeb  jndgaiaat,  he.; 
and  pUinUff  arrest  the  detbndant,  aa  if  thia  oet  liadniil 
paaaedi  provided  that  In  tha  caaa  of  any  aach  order  for  «. 
reet  In  reapect  of  a  Jodgment,  ftc  theretofore  obtained,  the 
person  ao  arreated  may  ai^y  to  tiie  court  In  which  nefa 
judgment,  &&  shall  have  been  drained,  for  a  rule  on  tbt 
plaintiff  to  ahow  cause  why  he  shoold  not  be  lUschirged, 
and  the  court  may  make  such  order  thereon  aa  shall  Hem 
fit,  or  direct  the  coata  of  the  application  to  t>e  paid  by  eitlMt 
party,  not  exceeding  in  any  civil  bill  court  the  ooeu  of  • 
decree ;  but  If  the  party  arreated  shall  be  diacharged,  it 
ahall  be  without  prcjodiea  to  any  remediea  for  the  recover; 
of  the  i^alntiff^  demand  oat  of  the  property  of  the  dafud. 
ant,  and  the  axecntlon,  Ac.  agwnat  the  peraco  uy  be 
changed  to  an  execution,  Ac.  against  aach  property. 

8.  Provided,  that  nothing  In  the  preceding  enactoetili 
contained  shall  affect  any  informatiooa  or  other  proceedings 
under  any  of  the  atatutes  relating  to  Her  MiO^'t^'*  reveou 
of  Excise,  or  Cnatoms,  Stunps,  Taxes,  or  Post  Offics. 

9.  *  And  whereas  it  ia  expedient  to  protect  the  tools  and 
'  actual  neceasariea  belonging  to  Judgment  debtors  from 
■  being  soiled  in  execution;'  ba  It  enacted,  that  fh»  the 
paaaing  of  ttda  act  the  wearing  qipard  and  bedding  of  as; 
debtor  under  a  judgment,  &c  or  of  hIa  fhoilly,  and  tbc 
haplemeats  of  liia  trade,  the  value  of  aame  not  exeeeding  in 
the  wbde  five  pounda,  ahall  not  he  liable  to  adanre  under 
any  exeouUon.  Ac.  a^nst  hia  goods. 

10.  That  for  the  purposes  of  this  act  the  derki  of  tiw 
pence  may  iaaue  a  summons  in  the  nature  of  a  aobp<ei>a  ad 
testificandum  or  duces  tecum  to  any  person  In  Irthhd  re- 
quiring him  to  appear  and  give  evldenoe  before  the  Aniitaat 
Barriatw ;  and  in  oaaa  ha  ahall  not  attend,  the  Aa^iut 
Barrister  may  upon  proof  of  aerriea  six  days  before  the  diy 
of  appearand  and  tiiat  the  axpeoaea  at  aucb  person  bad 
been  paid  er  tandarad  at  tha  lima  of  ocrrlce,  award  indi 
penally  agalnat  aucb  person  not  exceeding  five  pounds,  at 
he  shall  deem  fit,  causing  to  be  filed  of  record  in  his  court 
ao  affidavit  of  the  time,  place,  aud  manner  of  aach  serviee 
and  of  the  tender  of  ax  peases,  to  1m  mode  by  t  lie  person  pror- 
ing  same ;  which  penalty  shall  be  paid  to  tiie  party  at  whose 
Instance  tho  summons  shdl  have  Isaned ;  and  which  together 
with  expenaea  paid  to  auoh  witaeaa,  ahall  be  recoverable  ia 
the  dvH  bffl  ooart  of  the  plaea  where  awardad,  or  where 
aneh  wltnaaa  realdea!  aadtheoartlSflauof  thaolarkofilH 
peace  of  aaeh  county,  ^adbyhlm,  afanehpaadtykaviag 
been  awarded,  ahall  be  frimAfaeiB  aridioea  thereof:  and 
the  Aaalatant  Barrlatar  laqr  award  aneh  anm  for  die  espen- 
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^  of  witneMM  w  ha  m»j  dam  proper,  not  «se«sdinv  fire 
poooda  in  the  csM  of  aajroot  wftDCM  t  tobereeoTorablein 
atMltiaa  to  the  Mua  ordered  to  be  pefd  in  ansh  deem  or 
(ifder,  tod  when  payable  by  a  pialatiff  in  like  manner  aa 
before  provided  aa  to  the  eeat  of  a  levies. 

JJ.  That  cm;  Aaatatent  BarrUter,  aHhoqfhtiealiaH  not 
be  at  the  tioie  witbfo  hfs  county  may  talce  any  affldavit  cou- 
rerQiag  any  action  or  proceeding  in  Us  court,  and  administer 
the  neeessarr  oath  and  same  shall  be  of  the  same  force,  and 
the  penalty  for  fidae  swearing  shall  be  the  same,  and  the 
same  fees  altall  be  payable  thereon,  as  if  same  waa  taken  by 
tbe  AadaUnt  Barrister  in  the  dril  ImU  eourt  within  bis 
eoonty  -.  provided  that  every  such  affidavit  shall.  wttUn  six 
daya  after  aamo  abaU  be  made,  be  delivered  to  tbe  dark  of 
the  peaee  of  anoh  comty,  or  at  Ua  oOee,  to  be  flled  In  aaid 
court,  otherwiae  same  to  be  void. 

IS.  That  Id  every  proeeeAn^r  before  any  AeatataotBaris- 
ter,  an  oAee  copy  of  any  original  will  or  other  testamentary 
document  lod^  in  any  eccleaiaatleal  ooart  In  lulamd,  or  hi 
the  registry  thereof,  and  which  shall  appear  by  aocb  copy  to 
have  been  duly  proved,  and  pri^iate  ot  letteia  ofadaahiia. 
tration  thereof  granted,  ehall.  upon  proof  of  the  signature  of 
the  peq^  oOeer  of  auch  eccleaiaatieal  eoort  eertlfytng 
same  to  be  a  tree  eopy,  be  admitted  Mprimifmt  evidenee 
of  the  eeatma  of  each  original  irill;  and  thepraperofllcar 
of  each  rcdeelaatieal  eooit  fa  hereby  reqidred  to  make  a 
memorandnm  in  writing  npoo  audi  copy  of  the  time  at 
which,  and  the  peieon  to  whom  sodi  probate  or  adminia- 
tration  waa  granted :  proviOng,  that  the  puty  prodwrfng 
Bodi  eop;  ahall  give  notice  to  tbe  advarae  partj  In  wrUbg 
^  days  before  prodncing  eame. 

13.  That  in  every  such  procee^ng  an  office  copy  of  any 
Jadgmeat,  decree,  or  order,  hy  any  court  of  law  or  equity 
in  Irdmlf  ecortifled  by  the  proper  officer  of  such  eomi,  shall, 
npon  proof  of  each  oflteer^e  handwritiag.  be  taken  aa  primA 
fuii  evidenoe  of  sneb  judgment,  decree,  or  order. 

U.  That  the  scrriee  of  any  dvil  tdll  pnweee  on  tbe  de. 
fendaat,  or  tlie  wife,  dllld,  or  servant  of  the  defendant,  at 
his  shop,  office,  wardiouse,  or  pUce  of  Imsineas,  shall  be  as 
valid  as  service  at  the  residence  of  the  d^ndant :  provided 
that  no  sneb  praeesa  ahall  be  aerved  on  Oood  F^idag  or 

Ib.  'And  doubts  have  arisen  whetlker.  imder  the  S  &  4 
■Viet  e.  105,  the  affldavita mentioned  hi  the  eth  section  of 
'sddaet  can  1m  made  before  tbe  Eatraor^nary  Comaila- 

*  sioasn  of  the  Ceort  of  Chancery  In  Inlaid  for  taking  af- 
'ftdsTits  in  Greof  Britain:  and  whereae  it  ia  expedient 
'thai  (he  sold  eomndsefoners  ahonid  have  the  power  to  take 

sach  affldavita  ;*  aamo  may  Iw  made  before  aaid  comnua- 
■iaeers,  m  same  are  now  made  l>ef<we  the  Masters  hi  ar^ 
MTj  and  extraordinary  of  the  said  court  In  Ireland. 
16.  '  And  eertain  tenements  and  parte  of  tenementa  are 

*  faeki  hi  eitica  and  towna  hi  Ireland,  at  small  monthly  and 
'wfekly  renta,  and  it  binit  that  where  the  power  to  en- 
*bree  the  paymeat  of  waA  roata  by  arreat  of  the  person  la 
'taken  away,  graatar  hoiUty  ahoald  be  givm  for  the  r*- 

*  cerery  of  the  poeecaeioa  of  each  preadaea ;'  be  it  eaaeted, 
tbat  5^  the  commencement  of  this  act,  when  the  term  of 
tha  tenant  of  any  boose,  or  part  ofa  h(»se,  in  any  eomty 
of  a  dty,  or  county  of  a  town,  or  Irarough,  or  market  town, 
in  Irtmui,  iield  for  any  term  not  exceeding  one  calendar 
DMoth,  St  a  rent  not  exceeding  one  pound  sterling  by  the 
OKinth,  shall  hare  ended,  or  been  determined  by  a  notice  to 
fstt,  and  Hwh  tenant,  or  any  person  by  whom  tbe  premlaes 
N  any  part  tharaaf  daU  be  then  oaeivied,  ahdl  reftaaa  to 
loK  aad  daliver  np  poeaeslon  thereof  the  laadbrd  or  Ma 
known  agent  or  receiver  may  cause  such  person  to  tie  eerved 
wjtbasammmiaiBvritiag,  rigned  by  a  JuaUoe  of  Uiepeace 
ktriag  JnrisActioo  in  the  place  In  which  odd  preaaises  are 
titaate,  to  appear  before  any  two  or  more  juatioea  at  any 
court  of  petty  aesaions,  kc,  to  show  cause  why  poeaeasion 
of  said  premiaea  alioald  not  t>e  delivered  up  to  such  landlord 
«  hit  agaat,  orveceiTcr;  and  if  the  tenant  ahall  not  appear, 
nr  ibsll  appear,  aad  shall  not,  to  the  satiafactioo  of  auch 
jaMiccs,  show  annae  why  poeeesaion  should  not  be  ^ven, 
u4  ahaD  stm  refttse  to  dettver  up  the  poeaeaaion  of  said 
prcmiBei,  the  aaid  laadknd,  or  Ua  agent,  or  reedver,  may 
live  proof  of  the  -oldlog,  and  of  the  detamhiatfoa  of  the 


Tenancy,  with  the  time  and  manner  thereof,  and  where  the 
title  of  the  landlord  hath  accrued  sinoe  the  letting  of  the 
promisee,  the  right  by  which  he  cfadma  the  tioseawkwi.  aad 
aocb  jostiee  of  tiie  peace  may  laane  a  warrant  to  any  oon- 
ataUeofthe  Strict  within  wUoh  sneb  preniaes  ahall  be 
ahnate,  reqiUring  him,  within  not  less  than  seven  or  more  thaa 
ten  dear  daya  flrom  the  date  thereof,  to  give  poaaeseion  of  tbe 
premiaea  to  such  landlord  or  agent ;  and  aame  shaD  be  a 
suffident  warrant  to  add  constable  to  enter  upon  the  pre- 
mises, with  auch  aseiatants  as  he  shall  deem  naeeaaary, 
and  to  give  poeeeeaion  accordingly  :  provided  that  such  en- 
try ehaU  not  be  made  wt  a  Stmdajf,  Oood  Ridajf,  or 
GkrialmaM  dag,  or  at  any  time  eacept  between  tlia  hove  of 
ninelntheiuoridaf  andfinrlntheaftaniooa:  provided,  that 
nothing  herein  contained  ahall  protect  any  peraoo  by  whom 
auch  wamurt  ahall  be  eaed  oat,  fkem  any  a^ioabyanyaneh 
tenant  or  oeeaptar  in  reboot  of  eneh  entry  and  taking  poe- 
aeaaloa,  wliere  each  ^eraoa  had  not,  aa  the  time  of  edng 
out  the  same  ae  ulonmii,  lawM  right  to  the  posaeasloo  of 
the  said  ^eorisee. 

17.  That  aueh  summons  may  be  served  personally  or  by 
leaving  same  with  some  person  in  occupation  of  stub  house 
or  part  of  a  honae,  and  irban  the  tenant  slidl  not  reside 
therdn,  by  serving  aame  personally  or  by  leaviiv  euiie  at 
Ua  abode  foar  etaar  di^a  brftare  the  digr  tat  the  hearing  of 
the  said  samnaiBa:  provided,  thatlfthe  pereon  ao hol£ng 
over  cannot  be  found.  andadmiSMon  intothe  premiaea  can- 
not be  obtained,  and  the  abode  of  auch  pereon  ahaU  dther 
not  be  known  or  admiadon  tliereto  oannot  be  obtained,  the 
posting  of  the  summons  on  some  oonspieuone  part  of  the 
premiaea  so  hdd  ever  ahall  be  deeeied  to  be  good  service 
upon  auch  person. 

18.  That  in  constroing  this  act  aad  the  eciiedule  thereto, 
unless  the  context  shall  eadude  anoh  eenatmetion,  worda 
importing  the  slngnlar  noiabcr  abaU  extrad  to  eermd  per* 
eona  or  tUnga;  and  worda  hivwtfaig  the  plaral  namber, 
ehall  extend  to  one  pereon  or  tUngt  and  worda  importing 
the  maaonline  gender  only,  ahall  extend  to  a  femde ;  and 
tbe  expression  "  Aasiataot  Barister"  shall  tndnde  the  Re- 
corder of  Dublin,  and  the  chairman  of  tbe  seaaiona  of  tbe 
peace  for  tbe  county  of  Dublin,  the  Recorder  of  Cork  or  of 
Derry,  or  the  Recorder  of  any  other  oorporatioQ  acting 
and  holding  oourta  posuant  to  the  act  for  the  regulation  of 
mnnldpal  eo^;ioratioas  in  /reteaJ;  and  the  word  "  decree" 
shall  iadnde  a  Annlia  and  a  ranewd  of  a  dvil  UU  deoree ; 
the  word  "  pbfaitur  ahall  Indnde  a  petitioner ;  the  word 
"  defendaat"  ahdl  include  a  respondent  i  and  the  worda 
"  action"  or  "  suit"  shall  indnde  a  petition  or  matter. 

19.  That  thia  act  ahall  extend  oiUy  to  IraUmd. 

SO.  Thas  this  act  shall  oommenoe  and  take  eftot  on  tba 
first  day  of  iVoreai&er,  184B. 

31.  That  this  not  may  be  amended  or  repealed.  Sic. 
Sobedde  to  which  the  foregoing  act  refers. 

POBM  (A.) 

Farm  of  Civil  BiU  to  be  nerved  purauant  to  thia  act. 
County  of  1     By  the  AssisUnt  Bariater  at  the  aesskma 

division  of    (for  the  sdd  county. 

A.  B  ot  iothcl     "Die  defendant[s]  is  [or  are] 

county  of         [Reeidenee  I  hereby  required  to  iqtpear  be- 


and  addition  ofplaintiffl»] 
or  coia}}JlMnaaf[a3.] 
FlalntUr[or  eonvlelauiO- 

C.D.6t  In  the 

county  of  [Reti- 
denee  and  addition,! 
Defondant[a]. 


fore  the  aaid  aasiatant  Bariater, 
at  on  day  of 
to  answer  the  idaintiifs  bill, 
and  to  show  cause  why  execu- 
tion or  prooesa  of  arreat  [or 
a  commlttd]  should  not  iaano 
agdnst  the  person  of  the  de- 
fendant, under  or  in  respect  of 
a  eertain  Judgment  [or  deCTee,  ororderD  of  theeoort  of 
liearing  date  the  day  <^  had  and  obtained  by 

the  said  pldntiff[e]  [or  complainant[s]  agdnat  the  add  de- 
fendant[s],  for  the  payment  of  the  sum  of  by  the  add 
defeadaot[8],  in  a  certdn  action  [or  auit],  for  [sfefe  (Ae 
former  cause  of  action,  or  nature  of  tha  former  action,  or 
that  tba  claim  iafor  eaaU,  aa  tka  case  auqr  («] ;  and  aHUoh 
sdd  earn  of  ponnds  the  aaid  pldiiCn[a}  baa  [er  have} 
been  nnable  to  recover  from  tbe  add  defendaat,  or  oat  of 
the  goods  and  ohattda  afthe  deHmdaat. 
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Or  In  Athjuit  tbenof  th«  mid  AHUtatit  Barirtor  wOl  pro> 
ceed  u  to  jiutice  shall  appertiia. 
Dated  this         day  of 

BlfMd  b7  [or  od  behalf  of]  the  pUntlff  [s]. 
FOBH  (B.J 

Fbrm       Deerttfor  Arrat  or  Exseation  ajfaaitt  the  per- 
joa,  or  a  Commitud. 

Couatjr  of 
DiTi^ooof 

to  wit.) 

A.  B.  of         in  tbel     tt  appearing  to  the  court  that 


■\  By  the  Ae^tant  Banlatar  at  the  i 
^  for  the  aaid  Coud^, 


Coantj'  of  [lUtidgnce 
and  A  ddition  of  plaintiff 
[«]  or  Co7itplaiMint{»], 
PlaiDttffTa]  [or  Com- 
plaiBaat[f^ 

C.  D.  at  in  the 
Connt  J  of  lltendttuM 
and  Addition,'} 

D^endant^a] 


the  plaintiff[s}  oaosed  a  Ciril  Bill 
to  be  brought  airaiost  the  defend- 
ant[B],  requirisg  him  [or  them] 
to  ehow  cause  why  execution  or 
>  proceu  of  arreit  [or  a  oommittal] 
should  not  IsBue  ag^nst  the  per- 
son of  the  defteibuit[a],  under 
aad  In  reapeot  of  a  oertidn  judg< 
Dent  [or  daeree  or  orderj  of  the 
court  of  bearing  dJtte  tfae 
day  of  had  and  obtiined  by  the  aud  ptaintlff[a] 
[or  compl^iiant[a],}  igaintt  the  said  defendant[(].  for  the 
payment  of  the  itum  of  by  the  said  defendant[<],  la  a 

certain  action  [or  aoit]  for  [afa/etAe/orBier  eaate  of  action 
or  c/otai],  and  which  said  sum  of  the  said  plaiatitf[*] 

had  been  onattte  to  recover  from  the  said  defendaiit[a]  or  oU 
of  the  gooda  and  ehattaU  of  the  defendant[a]. 

And  it  appearing  to  tfae  court  that  tha  aaid  plaintiff*]  ia 
[ar  are]  aoUtled  to  the  aaid  eaeention  [or  decree  or  order] 
to  be  executed  aifainst  the  person  of  the  defendaot[«],  [or 
to  have  the  aaid  defeadant[a]  committed  for         J  : 

It  Is  therefore  ordered  and  decreed  by  the  court  here,  that 
the  said  plaiutifrr«}  have  execution  against  the  person  of  the 
said  defendant[>J  for  the  aaid  sum  of         together  with 
shillings  and  pence  oosU  [or  that  the  said 

defeodantTf ]  be  oommitted  to  the  gaol  oS  fbr  the  period 
of  J:  and  the  aeveral  aberib  of  the  respective  oonn- 
tiaa  in  this  kingdom  are  hereb;  cMBnaiided,  notbwithataad- 
ing  any  liberty  within  thdr  b^wlcha  to  enter  the  aame, 
and  take  in  execution  the  body  [or  bodiea]  of  the  ijtofelid* 
ant[a],  to  satisfy  the  aaid  sum  of  pounds  and  costs, 
[or  talce  tho  body  [or  bodies]  of  the  aaid  dorendaat[f],  and 
commit  the  add  defendaDt[«]  to  oaatody  fai  the  gaol  of 

for  the  pvriod  of         nalesa  the  atid  aam  ttf 
and  coats  be  aooner  paid]. 
Dated  at        thia  dur 

£  $.  d. 

Debt  or  Douod, 

lutereat,  .... 

Cost,  0   8  6 

Warrant,     .      .       .  .011 

E.  F.,  Attorney  for  Plaintiff. 

G.  H.,  Attorney  for  Uofeodant. 

/.  jr..  Assistant  Barrister  for  said  County. 

Cap.  XXrX. 

An  Act  to  enable  persons  baring  a  right  to  kill  hares  in 
England  and  Wahi  to  do  so,  by  themselvea  or  persons 
anthoriaed  by  them,  without  being  required  to  take  out 
a  game  oertlfieate.  [SSd  Jii^,  1S48.] 

Cap.  XXK. 

An  Act  to  enable  all  persona  haring  at  present  a  right  to  kill 
hares  in  Scotland  to  do  so,  by  themselves  or  by  persons 
anthoriaed  by  thorn,  withont  being  required  to  take  out  a 
game  eertiflcata.  iMd  Julg,  184S.] 

Cap.  XXXI. 

An  Aot  to  amend  the  procedure  in  reapect  of  orders  for  the 
removal  of  tha  poor  In  England  and  Walet,  and  appeals 
theref^.  .  [22dJ«fy,  1S48.] 

(To  be  continued.) 


rES,  STAMPS,  SEALS,  and  Stamping  Preases.  for 
NoUrlM,  Fublk  Office*,  and  Frtvsu  Ukm,  on  tba  ctaMpM  term*,  at 
O'SHAUOHNESSY'S  BMaSAVlNO  and  EXPEDITIOUS 

pBiNriara  office,  vt,  coujeub  obekn. 


LEGAL  AND  RISTOBrCAL  DBBATLNO  BOCim 
At  next  VaiMBf  ^«ba  VrnHrnn  oTtUt  aoditowatoUi.ii_u 

HpoBu,  He  uTmoleswortb  STREET,  msTruRiMymaTS 

Mtawt.  aiidriebitBacB>tBshte<ClDA'prael«rir.  "^^•'^ 
.....    ^  -         MIWSCTFOR  DEB^TB. 

^TW  ant  HeetlnB  of  the  Sodetj  4rin  be  b*lil  on  FRUUT  KtUtSi, 

H «,...  SUBJECT  FOB  DBBaTK 

"j"   ~  '^imrniis'lrm  lis  m  in  iiiessriMU  in  ui  i  

^iWSr^*^  •rtca.-tTtM.p.ssShSfcjyrAa: 

BanH<UrT«,  L«w  BUkWlH*.  and  OndiutM  of  tha  Unl»mttl«  si  D«4. 
OxftmL  and  Cambrtdgc,  an  •UgiUe  for  admiiakn. 
ttmebtn-mho  hm  ehantml  thtlr  iMtdmcn,  or  who  bm  (M^k 
M ■■■■■■■4  lo oomanalaMe irilh  Oe  f-~  ■■ —  » 


JOHN  NORWOOD.  Bt*.  II.  Ikbaa  wm. 


ThU  ds|  b  puUMrad,  prtee     by  pcMt  3k  at 
f  AW  OF  DEBTOE  AND  CBEDITUB  IN  lEELANl) 

'•J  ThfliMw  AdfarUwabolitKtoaorarmtlbrimmaaiwtaiM 
and  ft>r  tha  recover;  of  the  poaKwIon  of  iDMdl  lotaaH  brtm  JajS 
of  the  peaee,  with  a  flill  cnninentani,  Indax,  notaa  and  forav.  *«m!mZ 
the tmftadooal  and  trading  cUiMa. 

_  Br  William  OxaNov  Rkq.  BairitfM-.at-law. 

Dublin:  BDWaBD  J.  HILUKEsKlawBookaritarndlMUa 

U.  MORBI90N,  HAT  MANUFACTURER, 
n.  WESTMORELAiniLSnUBBT, 

INVITES  the  attention  of  Gentlemen  to  his  large  Slock  iT 
Ftaaoh  Hat*.  He  would  tMnlcularir  raeoanoaaDd  ftr  WWwmU 
FBEMCH  VELVET  HAT  at  m  fld, 
whteh^  OWBwoany ^^ppsoranoo  aad  durauiltr  aanatbs  MpMnlbi 

Uncoln  aad  Bonnet*!  Londoa  Halt. 
Huntlni  Cape.  Unrjr  Hats,  Ac. 


GUTTA  PERCH.A.  from  itii  perfeotly  Waterproof  quli. 
tlca,  great  durabllltr,  aad  noo.condiictlD(  prnficftlM,  1  rrrwMrt 
to  all  anxloiia  for  drr  and  warm  fnt.  aU  the  oMmIoim  to,  and  nk, 
dleoa  agalmt  Outta  Pneba,  harlm  artooo  fVon  cmmr  workiaNiiiiL  i 
undeftakolo  have  the  Soloa  put  00,1^01  tiMTdudladhm  imir  HO ««. 
pleteijr  won  throufh. 

HAMLT  THACKBR,  tO.  DAUB  UnSir. 

IRISH  MANUFACTURE  INDIAN  BUBBERBLACS. 
1  IHO.  Hanuhetured  bjr  BICHARD  KELLY,  Boot  Makv,  N,  COL. 
LEOEQUEKN,  Dublin. 

Itmakoa  the  Leather  loft,  pHaat  and  even  WatorMi<  mM  kf  tkt 
Bootm^ara  and  Oranra  thrae^  the  CHt,  hi  BotUaa  at  W,  M,  Md  l(,nck 

K.B.— CoontiT  ahopfcoapow  tnatad  wftboa  Ow  wort  LmmI  Trn* 


Blr, 


na. 


"I  hare  osanlnnl  row  Indian  RUUMr  Btaokkw.  aalM  Ks^it 
tboHniaUirlal*whicharenKMtpie(MrlbrMiehaeom|Hiritkm.  UIwmm 
adratitaMla  nao  not  voMaiMd  by  dsallar  aiUdai  of  nanntaart ;  Hli 
MiKMlbtaaraTory  hlghpolbb.  It  dooi  not  Mil,  sod  lu  tNMUMot  riki 
on  ibelcaibortiorabeneflcUchBnoloT. 


•'lir.Krily.GallBfa«naB. 


"THOMAS  AHTOELIh 
LoetuHTeaChnMrir 


'PBOWSEBS — The  nomeroua  teatimonlala  reeeired  hr 
JAHB9^)-DRI9COLLInapproTdorthaolcniw^oaaa.iDdpR«liif 
■trUoThU  TKi»«ecB.  andlUuwlMtbo  nrTSattefln(patrDnafebntMi4 
on  tain  br  Um  biihor  claaMi  of  aodatv.  Induoo*  Mm  Is  miHtVk  MmL 
and  tboao  ■entlMBMi  who  bam  out  talffieno  boDONd  Um  with  tbtr  dttai, 

that  be  *•  ri1l*'in  irr  Iriirf  ■  fhir  nf  tlin  mint  aniwlimiiiil  FiiMm 

wOTkmeo  for  the  winter  aaa>oti.  J.  0*D1i  pnetlcat  knowMnaiaTre*. 
ion  Cutler  bavlaflweaftaiylaMdlutbofiralbaiiMiar  the  BnMm. 
tnvolu,  be  U  therefore  fully  auaUfled  to  nrodoot  an  article  hi  lakd^arU 
usnlorTaikwlMbthatcennotboeaoaUsdhi  LoDdanorlWti. 

J  AH£B  O-DRIBCOLll  PnteMd  Snmwm  lUm. 

9,  anolEskajtreeti 

All  conununicationi  for  the  IRISH  JUUlhT  anlubelcft,  aililiiMtl 
to  tho  Editor,  with  the  PnblUher,  B.  J.  MILLIRKV,  |»,  CULLFOK 
OBBBM.  CanavondeaUwUlpleMefflT«tb*NBina«ndAdktr(M,Hlle 
ctduinna  of  the  paper  caooot  be  occuided  with  aiuwan  to  ADoajncw 
CommuRlcaUona— nor  will  the  Editor  be  accountable  for  tba  lenue  of 
Maniiarrl|iti.  Ac 

Ordon  for  the  IRISH  JUBISTMwllh  E  J.  HILLIKEM,  IS,  COL. 
LI^OB  OHEKN,  orbjlotiai  teaitpotd)L^iriUaMaiwH>MewlM«r«T 
in  Dubltu,  orLbbetaiglbrinrdedtotbeboualiT.  bjr  Pa<  ooilMdarrf 
puUieaUoB, 

TaBHs  or  SoBacaiPrioa— (payable  in  adranoe): 
Tearly,  S0«.       Half-yearly,  17a.       Qnarterly,  H 


FLEIff-:.. ........  ... 

COLLEOB.URBEN. 
MILLIE  EN. 
Otj  of  Uubkn.  aatuntay.  Uecetabci  bid.  IMR 
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Tke  Ibaut  ^ At  Gsnlfnnm  wAo  favour  Thx  Irish  Jokist  inC&  Reports  in  the'tmertU  Com>t$  of 
Law  and  Eqmty  in  Ireland,  art  ojr fMowt : — 


Oovrt  (tf  Oiueery, 


ftoBJBKT  W.  OlBOBNE,  Esqi, 
and 

ftnnMU  /  Jos'*  P***  Kei'l'sDr.J!*?'!  Bap- 

t  ri9t«r»-^La»r. 

**  rWibbiAvfioBKBiEaQ-tand 
nsOi  C(Mrt.H.. -.«.....  ^  WiLuAK  John  DnBitAii  Esq., 
C  BvTlataraaULsw. 

*    C  Chablbs  Hau  Hbbphilk  Esq. 
j  and 

J  WiLLiAK.HiiJKSuii,*' Baq.,  Bar- 
C    riatera-at  I>aw. 


Eqait;  BidwliB«t  


Ccmrt  of  Exchequer 


(John  Blackrah,  Esq.,  and 


•     t  Law. 
Queen's  B«nch,  inolud-  (  Jobk  T.  Baoot,  Esq.,  and 
ing  Civil  Bill  and  R»- ^  Fi^bfhcb  M'Cabtby,  Esq., 
^stry  Appeals...  C    BarriBtSM-at-Eiasr^  ■ 

Eichequer  of  Pleas,  !n-  (  Cbas.  H.  HcHpTHfit-^  'Btq.,  and 
dftding:  Manor  Court  ^  William  Hicksov,'  Esq.,  Bar- 
'  and'Begiatr;  Appeals.  (  rlatera-nt-Law. 

CommoB  Pleas  \  ^''K"  Barritter- 


DUBLIN,  DECEMBER  9,  1848. 


THBimperfecttoM,  we  have  pointed  out  in  the  mode 
of  valuation  adopted  under  the  poor  law,  and  in 
the  conitmction  of  tfae  rate-books,  introduce  diffi- 
colties  into  the  subsequent  operations  necessary  for 
the  eolleetion  of  the  rate ;  and,  coupled  with  the 
pnoctple  that  mhea  the  time  allowed  for  appealing 
lias  elapsed,  the  rate-books  are  cbndusire  as  to  the 
liabili^  of  .the  rate-ffayer,  have  given  rise  to  much 
vexatioas  and  expensive  litigation. 

The  eanest  and  cheapest  mode  of  enfordng  the 
payment  of  poor-rate,  is  by  distress.  However,  it 
is  .dear,  tlus  mode  cannot  be  adopteiT  when  the 
holding  Jipble  cannot  be  identified.  Hence*  the 
collector  is  obliged  to  proceed  in  the  Petit  Session 
Coortt,  where  be  obtains  a  decree^  at  a  matter  of 
course,  (the  party  summoned  being  concluded  by 
the  rate-book)  for  the  amount  charged,  and  costs, 
which  latter  Item  ia  not  unfrequetitly  the  greater  of 
tb£  two.  We  have  seen  decrees  issue  for  poor-rate 
tnd  costs  where  the  party  decreed  was  admitted 
to  h^ve  b{)d  no  holding  in  the  townlani}  for  which 
he  was  rated. 

From  immediate  lessors,  payment  is 'enforced 
eithe/  by  summons  before  a  magistrate,  by  civil 
bill,  or  action  in  the  ■  superior  courts  ;  tlie  two 
formw  modes  are  Umited  In  their  application, 
and  the  latter  is  encumbered  with  much  tech- 
nical diificulty,  and  attended  with  great  expense. 
The  necessity  for  these  proceedings  is  to  be  rC' 
ferred,  alao»  in  most  instances,  to  the  imperfections 
already  poijited  out  in  the  construction  of  the  rate- 
books,— persons  being  set  down  as  immediate 
lessors,  who,  in  reality,  are  not  so.  A  stranger 
Duy  be  set  -down  as  immediate  lessor,  who,  as  he 
could  not  suspect,  would  not  be  likely  to  examine 
the  rate-bookii ;  and  yet,  if  the  stranger  did  not  get 
tita  name  removed  by  appeal,  within  ,the  time 
limited  for  so  doing,  be  would  not  only  lie  liable 


but  would  be  the  on^  party  liable  to  pay  whatever 
might  be  charged  gainst  him,  and  neither  the  Guar- 
dians nor  the  Commissioners  (though  aware  of  the 
error)  could  remove  tfae  name  thus  improperly  set 
down,  or  place  name  of  the  person  really  liable 
in  its  room.  If  the  guardians,  instead  of  proceed- 
ing in  such  cases,  could  correct  the  rate-book,  when 
the  party  appUed  to  for  payment  could  prove  to 
their  satisfaction  that  be  was  not  the  party  liable  ; 
or  if,  under  these  circumstances,  an  appeal  w«re 
^ven,  mufih  litigation  might  .be  avoided,  the  rata 
better  - collected,  and  the  poor  law  rendered  less 
unpopi4ar. 

The  staff  of  the  poor  law  is  ezpenuv^  and  ne- 
cessarily so.  'Where  there  is  much  and  widely- 
spread  distress,  it  requires  vigilant  superintendence 
to  administer  relief  to  the  r^ly  distressed,  and  to 
those  only.  If  we  could  see  that* the  tendency  of 
the  poor  taw  was  to  relieve  the  country,  by  dimi- 
nishing, either  directly  or  indirectly,  the  amount  o  f 
deslitutioti,  we  would  find  no  fault  with  a  little  ex- 
[lense  on  this  head,  though  the  country  can  ill  afford 
any  extc^vagaut  expenditure. 

The  ])erson8  relieved  are  classed  as  tfae  infirm 
and  able-bodied.  The  former  are  a  very  extensive 
class,  and  must  be  regarded,  almost,  as  one  of  tfae 
permanent  charges  on  the  unions,  to.be  diminished 
only  by  the  dying  off  of  these  unfortunates.  How> 
ever^  even  in  this  way,  there  is  little  chance  of 
getting  rid  of  this  source  of  expense,  as  the  gttfis 
which  are  thus  created  are  constantly  filled  up  by 
paupers  from  the  alile-bodied  class,  numbers  of 
whom,  misery  and  disease — the  consequence  of- 
want  of  sufficient  food,  of  clothing,  and  frequently 
of  shelter — are  reducing  to  the  infirm  class; 
these,  of  course,  as  unfit  for  any  kind  of  employ- 
ment, are  supported  gratuitously  at  the  expense  uf 
the  union. 

Not  so  the  able-bodied ;  they,  as  a  condition  to 
their  being  sup^iorted,  must  place  their  labour  en- 
tirely at  the  disposal  of  the  guardians ;  when  the 
workhouses  affbrd  sufficient  accommodation,  they 
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are  employed  in  them ;  when  they  do  not,  an  order 
for  out-door  relief  is  issued  by  the  compiissioners, 
and  the  able-bodied  are.  employed  in  gar^ga,  under 
oToneers,  in  the  neighbouiliood  of  their  villages, 

Their  employment  generally  is  breaking  stoites, 
enormous  heapi  of  which  may  be  seen  collected 
in  fields,  or  along  the  public  roads,  every-where 
through  the  distressed  districts  i  other  occupa- 
tions— provided  they  are  entirely  useless — are 
sometimes  resorted  to, — the  prindple  of  the  poor 
law  being,  that  the  paupers  should  exert  the  maxi- 
mum of  labour  in  the  production  of  the  minimum 
of  return. 

So  much  for  the  valuation,  the  collection,  and 
the  application  of  the  revenues  under  the  poor  law. 

Whether  the  present  system  of  raising  the  reve- 
nues, and  applying  them,  has  a  tendency  to  dimi- 
nish the  amount  m  destitution — and,  if  not,  why  it 
fails  to  do  BO — must  be  sought  for  more  in  facts 
than  in  theory. 

And  what  are  the  facts  ?  Wiiere  almost  whole 
towns  are  taken  to  supply  additional  woAhonse 
accommodation,  where  Uie  ont-door  relief-Iiats  are 
counted  by  thonsandi,  the  country  is  a  waste  I 
Gangs  of  able-bodied  paupers  are  employed  at 
stone*breaking  on  roads  traversing  rich  districts, 
where  the  thistle  snd  the  nettle  take  the  place  which 
should  he  occupied  by  the  turnip  and  the  oat ;  and, 
as  a  general  rule,  it  may  be  stated  that  the  greater 
the  number  of  persons  employed  under  the  poor 
law  in  any  union,  the  more  land  will  be  found  un- 
cultivated, and  the  greater  the  neglect  of  agricul- 
ture and  of  every  industrial  operation.  That  is, 
farmers  who  have  still  any  capital  latU  instead  of 
taking  up  a  part  of  the  pauper  labour  in  the  culti- 
vation of  their  lands,  are  selling  whatever  property 
tbeypoBsesSfdesertingthdrholdinga,  and  flying  from 
the  country.  The  proprietary  are  generally  allow- 
ing even  the  grass  farms  tbrown  on  their  hands  to 
lie  waate ;  and  thus,  as  destitution  is  arriving  at  its 
maximum,  the  sources  whence  the  funds  for  its  re- 
lief are  to  be  derived,  are  drying  up. 

We  do  not  mean  to  advocate  that  the  Poor-law 
Guardians  should  undertake  the  farming  of  the 
distressed  districts — sliould  employ  the  paupers  in 
their  cultivation,  and  support  them  out  of  the 
proceeds. 

The  healthful  exercise  of  the  inmates — the  agri- 
cultural instrucUon  afforded  to  the  children,  added 
to  the  profit  which  might  be  derived,  would,  in 
our  opinion,  justify  the  attaching  a  farm  of  con- 
venient size  to  each  workhouse.  £veu  the  old  and 
the  infirm  could  assist,  and  would  delight  in  the 
occupation  the  culture  of  a  garden  would  supply 
them  i  and  it  would  be  much  better  th^  should 
be  80  employed  than  spend  their  hours  of  recreation 
(as  they  are  called)  moping  about  cold  day  rooms, 
or  seeking  in  some  nook  to  enjoy  the  warmth  of  a 
beam  of  sunshine.  However,  though  we  thus 
approve  of  farming  by  pauper  labour,  to  tiiis  small 
extent,  we  would  not  divert  labour  generally  from 
its  legitimate  application — the  profitable  employ- 
ment of  the  labourer  for  the  benefit  of  the 
employer. 

Whatever  may  be  the  ultimate — the  proximate 
cause  of  the  state  of  things  now  existing,  and  likely 
to  coDtinue  in  the  distressed  districts — is  to  be 


{bund  in  excetnve  local  taxation.  Where  the  taxei 
amount,  or  where  there  is  a  prospect  of  tbeir 
amounting,  ^o  tlieTull  value  <lt  ttjje  property,  jti» 
not  the  interest  evot  the  proi^frtor  hiowdf  to 
expend  his  capital — and  there'll, ¥617*11018  likefi. 
hood  of  his  engaging  any  other  person  to  expend 
hit — in  giving  employment.  Actiona  for  recovvy 
of  poor-rate,  or  proceedings  by  mortgagees  to  idl, 
are  alike  innocuous  to  property  ritnated  in  thii 
way.  It  is  useless  appointing  a  receiver  over  a 
waste,  or  bringing  a  valueless,  or  worse  than  value- 
less, property  into  the  market.  No  contraction  d 
the  area  of  taxation,  no  rendering  individual  pro- 
perty liable  for  the  support  of  its  own  poor,  would 
meet  the  evil  of  a  case  like  this.  Intact,  lod 
interest  alone,  must  be  relied  on,  to  urge  men  to 
exertion,  and  it  is  clear  there  can  be  no  advantage 
in  cultivating  a  country  wlwre  tlie  taxes  are  above 
20^  in  the  £1. 

If  excessive  local  taxation  be  the  real  cause  of 
Uie  desertion  of  the  farmer,  and  the  min  of  the 
profurietary,  in  the  distressed  diatricta  %il£  Irdand, 
the  remedy  must  be  sought,  not  in  contracting,  but 
in  extending  the  area  of  taxation.  A  tax  for  tl>e 
relief  of  the  poor — extending  over  the  whole  sur- 
face of  Ireland,  and  affiacting  every  species  of  pro- 
perty, would  at  first  reduce  the  value  of  proper^ 
in  the  more  favoured  portions  of  it,  but  by  increa- 
sing its  value  in  the  distressed  districts,  and  thus 
making  it  the  interest  of  capitalists  to  purchase 
estates  there,  and  give  employment,  would  eventn- 
ally  conduce  to  the  general  benefit  of  the  country. 

A  general  tax  of  this  kind,  affecting  every  species 
of  property,  would,  in  all  likelihood,  be  of  smalt 
amount.  The  rate — as  destitution  in  the  distressed 
districts  diminished — would  decrease  from  year  to 
year ;  while  any  system  of  taxation  which  increased 
the  burthen  on  localities,  exactly  in  proportion  to 
ihxAv  inability  to  bear  them,  (and  whicSi  objection  is 
applicable  to  all  schemes  having  the  diminution  of 
the  area  of  taxation  for  th^  base,)  by  virtually 
throwing  out  of  cultivation  large  portions  of  tiie 
country,  would  have  a  tendency  to  increase  from 
year  to  year,  that  part  of  the  taxation  which  affec- 
ted the  country  at  large.  And — as  large  districts 
are  unequal  to  the  support  of  their  own  poor — on 
any  system,  a  portion  of  the  tax  must  be  made 
general.  In  fact,  were  the  tax  a  general  one,  the 
distressed  districts  would  have  a  tendency  to  assist 
in  the  support  of  their  own  destitution — a  tendency 
which  would  go  on  increasing  from  year  to  year; 
whilst,  were  the  tax  partly  local  and  partly  general, 
the  distressed  districts  would  have  a  contraiy  ten- 
dency, and  throw  the  entire  ontu  of  their  destitu- 
tion on  the  more  favoured  portions  of  the  country. 

A  serious  obstacle  to  the  improvement  of  the 
country,  also  exists  in  the  number  and  extent  of  in- 
cumbrancers and  incumbered  estates.  The  taxation 
of  mortgagees  would  perliaps  have  more  ^ect  in 
dissolving  these  compounds,  than  the  operation  of 
the  Incumbered  Estates  Bill ;  whilst  making  the 
tax  for  relief  general,  would  render  valuable  this 
species  of  property,  which,  if  taxation  remain  con- 
fined to  localities,  will  be  altogether  worthless  in 
the  distressed  districts. 

The  effect  also  on  the  labour  market  would  be 
beneficial.   A  proprietor,  limited  to  the  employ- 
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ment  of  a  certain  set  of  panpers  diained  to  his 
estate,  and  whcun,  in  any  event,  he  must  sapport, 
would  have  many  difficolties  to  contend  with  in 
can7iDg  out  fanning  operations,  white  able-bodied 
paopen^  wiUing  to  work,  in  an  electoral  divi- 
•whore  the  proprietOT  either  ooold  not  or 
woidd  not  give  aaplt^ment — most  necessarily 
renaia  mfwofitable  to  the  commani^.  Allowing 
the  enip1(n«r  to  sedc  for  labonrer*  where  be  pleased, 
end  the  labonrer  to.  find  mplf^ment  where  he 
oraU,  and  mgea  in  pcoporttoa  to  hm  worUi,  would 
be  noeh  laore  for  the  advntage  of  the  employer 
and  the  onployed. 

In  fiofl^  lliera  are  nnmeroni  and  extensive  pro- 
perties in  tiie  ^rtresied  districts  whose  proprietors 
can  neither  give  employment,  nor  pay  poor<rate ; 
properties  they  cannot  sell,  as  no  one  will  purchase 
then,  liable  to  the  present  excessive  taxation.  On 
these  estates  there  are  large  populations,  which, 
if  the  localities  are  not  enabwd  to  assist  in  support- 
ing, most  be  supported  entirely  by  a  general  tax, 
as  the  law  will  not  allow  them  to  die  ^  starvation. 
To  enable  theae  properties  to  assist  in  the  sui^ort 
of  thriro#tt  destitation»  there  is  but  the  one  means, 
namely,  to  reduce  the  taxation,  which  now  deters 
every  one  tnm  Hndertakiag  thdr  profitable 
culUration. 

— « — 

la  o«r  last  aomber,  we  laid  before  onr  readers  the 
eobstaaoe  of  the** Declinatory  Plea,"  the  validity 
of  wUA  had  been  discussed  In  the  eases  of  Smiih 

We 

then  Aaled  «m  of  the  ugomrats  for  and  against 
that  plea  «|iMi'the  nerita,  and  referred  to  the  sta- 
totwy  emMtnents  upon  which  it  had  been  framed. 
We  now  propoee  to  state  shortly  the  objections  in 
point  of  form  (two  in  number)  taken  to  the  plea  in 
questioD  by  the  crown,  as  well  as  the  replies  to 
those  objeetions  ^ven  on  the  part  of  the  prisoners. 
Before  proceeding  to  do  so,  we  shall,  for  the  con- 
venieaoe  of  reference,  transcribe  the  very  words  of 
the  plea,  as  put  in  on  behalf  of  Smitii  O'Brien, 
whi^,  mttlo/u  nmtandUj  was  the  same  as  that  put 
in  on  the  part  of  the  other  prisoners.  They  were 
as  follows:—"  He,  the  said  William  Smith  O'Brien, 
protesting  that  he  is  not  guilty  thereof,"  (t.  e.  the 
treasons  ebargod  by  the  imUetraent)  *'or  of  any  part 
thereof,  nercatbeleit  says  tfau  be  ought  not  now  to 
be  compdled  to  aniwer  the  same,  because  he  says 
that  ^  the  iodietment  aforesaid,  be,  the  said  W.  S. 
(XBrien*  is  charged  and  indii^  for,  among  other 
ofibieesi  oompaasing,  imagining,  and  intending  to 
pot  oar  lady  the  Queen  to  death,  and  that  by  the 
itatatable  enactments  in  that  ease  made  and  pro- 
vided, and  now  in  force  in  this  realm,  every  person 
it>di(ded  for  compassing,  imagining,  and  intending 
death  or  destruction  to  our  lady  the  Queen,  is  enti- 
tled to  have  delivered  to  him  before  the  trial,  and 
in  presence  of  two  or  more  credible  witnesses,  a 
copy  of  the  indietnient,  uid  at  the  same  time  a  list 
of  the  vitoessea  to  be  produced  on  the  trial  for 
provio^  the  aaid  indietment,  mentioning  the  names, 
ptoSBsstom,  and  place  of  abode  of  the  witnesses, 
and  also  a  copy  of  the  panel  of  the  jurors  that  are 
to  try  him  on  the  said  indictment ;  and  the  said 
Wn.S.  O'Brien  HLya,  that  on  the  indietment  aforesaid 


was  found  a  true  bill  by  the  jurors  aforesaid,  on 
Thursday,  the  Slst  day  of  Septembw  last,  and  that 
on  the  said  Thursday,  the  21st  day  of  September 
last,  a  copy  of  the  said  indictment  was  delivered  to 
him,  the  said  Wm.  S.  O'Brien,  in  open  court,  but 
no  copy  of  the  panel  of  the  juiws  that  are  to  try 
him  on  said  indictment  nor  any  list  of  witnesses  to 
be  produced  on  the  trial  for  proving  the  said  in- 
dictment, was  there  or  at  any  time  delivered  to  him, 
the  said  W.  S.  O'Brien,  and  this  the  said  W.  & 
O'Brien  ia  ready  to  vwify.  Wherefcnre  he  prays 
judgment,  and  that  he  may  act  be  eoimMtdto 
ONSMW  tlie  said  indictment,  and  loforth."  It  is 
to  be  ofaawved,  that  the  the  feregouig  |^  was 
pleaded  to  an  indictment  which  contained  rix 
counts,  five  whereof  charged  a  treason — namely, 
that  of  levying  war — on  the  trial  for  which, — if  dia- 
connected  from  the  charge  of  treason,  of  compass- 
ing the  death  of  the  Queen, — the  prisoners  would 
admittedly  have  no  claim  to  the  privileges  in  ques- 
tion, uid  that  it  was  only  upon  the  insertion  of  the 
sixth  count,  charging  such  compassing,  that  the 
counsel  for  the  prisoners  rested  the  validity  of  the 
[dea. 

The  two  formal  objections  taken  by  the  erown 
wera,  firot,  "  That  the  fa^  stated  therein  w«M  not 
proper  sul^jef^  matter  of  a  plea,  that  they  were 
matters  properly  belonging  to  the  practice  of  the 
court  wlMHre  the  trial  was  had,  and  that  the  only 
course  f^;>eB  to  the  prisonm,  wherd^  they  eould 
have  advent^  of  the  omisnons  (if  .omissions  they 
were)  was  by  motion  to  the  Jud^  then  prending, 
to  stay  the  trial  until  such  omissions  had  been  sap- 
plied,  and  that  the  decision  of  said  Judgea  thereon 
should  be  final  and  coodusivo.'* 

Second.  It  was  urged  by  the  crown  that  the  plea 
was  informal,  as  purporting  to  be  pleaded  to  the 
whole  indictment,  wbereaa  it  should  Iwve  been  con- 
fined to  the  sixth  count,  which  alone  charged  the 
prisoners  with  compassing  the  death  oS  the  Queen. 

To  the  first  objection  it  was  replied,  that  the 
rights  dalmed  by  tbe  prisoner's  plea  were  not  lilte 
those  resulting  from  the  rules  and  pracdce  of  a 
court  of  justice  framed  with  a  view  to  tbe  r^- 
lari^  <tf  its  fwoceedings  and  the  convenience  ti 
8uitors,--that  they  were  rights  conferred  by  statute 
for  the  protectifHi  of  tbe  iol^ject,— that  the  law 
which  eoafo-ied  the  rights  could  not  have  intended 
that  thar  enjoyment  shoald  depend  on  tbe  dedtioa 
(of  necessity,  often  times  has^  and  ill-considwed) 
of  a  nv>tion  by  a  Judge  of  assize,  and  that  the  pri- 
soners were  entitled  to  put  the  question  at  issue 
upon  the  record,  by  way  of  plea,  in  order  to  tiave 
it  solemnly  argued  before  a  court  of  error,  in  case 
they  were  dissatisfied  with  tbe  decision  of  the  court 
below.  The  law  of  Scotland,  where  analagous 
privileges  have  been,  by  various  statutes,  conferred 
upon  the  accused,  and  where  the  denial  of  such 
privil^es  has  been  frequently  pleaded,  was  cited 
as  an  authority  in  favour  of  the  foregoing  view, 
and  Home's  Criminal  Law  of  Scotland,  2nd  voL 
p.  247,  was  referred  to. 

To  the  second  objection  it  was  answered,  that  a 
party  could  not  l^Uy  be  called  tqmn  to  answer  at 
several  times  to  difimnt  parts  of  the  same  indict- 
ment ;  that  if  a  daeUnatory  plea  (that  is  a  plea 
declining  to  answer)  was  good  as  to  any  one  count, 
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it  followed  that  it  vas  good  as  to  all ;  that  if  it  were 
otherwise,  the  prisoner  mieht  be  pat  on  bis  trial  on 
the  same  indictment  at  different  times,  as  to  five 
of  the  counts  at  one  time,  and  as  to  the  sixth  so 
soon  as  the  statntable  requintions  had  been  com- 
plied with ;  a  consequence,  it  was  argued,  which 
■hewed*  that  if  any  part  of  the  indictnaeot  was  open 
to  tJie  declinatory  plea*  so  must  the  whole.  The 
plea  in  the  present  case  was  further  likened  to  a 
p1«  statin^f  a  demand  and  refusal  of  oyer  of  a 
deed  in  a  civil  case,  which,  though  the  deed  may 
have  been  set  oat  in  only  one  count  of  the  declara- 
tion, is  a  good  declinatory  plea  to  all  the  counts, 
and  the  case  of  Longuettiile  v.  The  Inhabitants  of 
ThiaHewortht  {Tl  Lord  Raym.  969)  was  cited. 

We  shall  conclude  this  article  with  a  statement 
of  the  error  assigned  with  reference  to  the  caption 
of  the  indictment.  As  the  arguraent  on  this  point 
involved  chiefly  minute  verbal  criticism,  we  shall 
set  out  the  caption  in  full,  from  a  perusal  of  which, 
and  a  reference  to  the  words  in  italics,  our  readers 
may  at  once  apprehend  the  objection  taken  by  the 
prisoners.  The  caption  ia  as  follows :  **  Be  it 
remembered  that  at  a  special  session  of  Oyer  and 
Terminer,  and  general  gaol  delivery,  holden  in, 
and  for  the  county  of  Tipperary,  at  Clonmel,  in 
■aid  coontv,  on  Thursday  theSlst  day  of  Sept, 
in  the  twelfth  year  oS  our  aovereign  lady  Queen 
Victoria,  by  the  ^rftce  of  God,  of  the  U  nited  King- 
dom of  Great  Britain  and  Ireland,  Queen,  defender 
of  the  faith,  and  so  forth,  and  in  the  year  of  our 
Lord,  1848,  before  the  Rt  Hon.  Francis  Black- 
bume.  Chief  Justice  of  her  Majesty's  court  of 
Chief  Place  in  Ireland,  the  Rt  Hon.  John  Doherty, 
Chief  Justice  of  her  Majesty's  Court  of  Common 
Pleas  in  Ireland,  and  the  Rt.  Hon.  Richard  Moore, 
fourth  justice  of  her  Majesty's  Court  of  Chief  Place 
in  Ireland,  and  commissioners  of  our  said  lady  the 
Queen  of  Oyer  and  Terminer,  within  her  said 
county  of  Tipperary,  nominated  and  appointed  to 
bear  and  determine  all  and  all  manner  of  treasons, 
&&,  by  whomsoever  done,  committed,  or  perpe- 
trated, in  aald  county  of  Tipperary,  as  well  against 
the  peace  and  the  common  law  of  Ireland,  aa 
against  the  form  and  effect  of  any  statute  mad^ 
&&,  and  alao  nominated  and  appointed  from  time 
to  time  aa  need  should  be,  to  deliver  the  gaols  of 
our  said  lady  the  Queen,  by  virtue  of  a  commission 
under  letters  patent  of  our  said  lady  the  Queen, 
bearing  date  the  Ist  day  of  September,  in  the 
twelfth  year  of  the  reign  of  our  said  lady  the 
Queen,  to  them,  the  said  F,  Blackbume,  J.  Do- 
htrtif,  and  Mooret  and  oihertt  in  the  said  letters 
named  diretUedj  by  the  oaths  of,  fto.,  it  ia  pre- 
sented, &C." 

The  objection,  founded  on  the  foregoing  caption, 
on  the  part  of  the  prisoners  was,  that  it  appeared 
from  the  concluding  words  that  the  commission  to 
try  the  prisoners  was  directed  to  F.  Blackburue, 
John  Doherty,  Richard  Moore,  and  others,  that  it 
does  not  appear  that  the  three  commissioners  before 
whom  the  trial  was  had,  formed  a  quorum,  that  as 
that  authority  appeared  to  be  conferred  on  them 
jointly  with  others,  they  had  no  power  to  try  prisoners 
in  the  absence  of  those  others,  and  that  therefore,  aa 
appeared  from  the  caption,  the  trial  was  bad  coram 
fiun  judice, 


The  crown  replied  that  the  words  nominated  and 
appointed,  which  occur  in  the  earlier  part  of  Ht 
caption,  meant,  and  with  propriety  of  language, 
could  be  held  only  to  mean,  with  full  anthority, 
and  in  the  absence  of  aU  others."  That  tbo« 
words  conveyed  all  that  the  quorum  clause  in  ordi 
nary  commissions  did,  and  that  if  the  lettm  patent 
had  omferred  only  a  joint  authority  upon  the  sgid 
three  (Mmmissioners  and  others,  it  would  have  btvn 
false  in  fact  to  have  said  that  the  said  Frandi 
Blackburn^  John  Doherty,  and  Ridiard  Moon^ 
had  been  nomiiuted  and  appointed  to  bear  wai 
determine,  ftc 
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Cap.  XXXII. 
ka  Act  to  faciliute  the  ctdlectlon  of  County  Cess  in  Ireland. 

8*c.  I.  In  tQte  CoUectort  eaaaof  be  pnemrtdfor  an  entire 
Baromf,  Grand  Jurjf  at  Summer  AMnzet  oj  thU 
gear,  or  Magiitralea  at  Special  SeuionM  ^fttr 
(AeM,  wu^  appoint  CoUeetore  for  Dutriett. 
i.  Witm  Orand  Jury  at  Assizet  aball  not  have  ap- 
pahUd  CMZectera  of  Ceu,  Qnarter  Sestimu  or 
l^eial  SnmooM  may  appoint  before  the  Spring 
AMtizet.    Persons  appointed  to  yiva  Seeuri^. 

3.  Condor  ihtdl  pay  kit  Cb&efum  shmmA^  to  the 

County  Bank,  or  as  soon  as  Ae  Aas  rmived  lOOL 

4.  Act  may  be  amended,  ffc. 

'  Whereas  by  tfae  6  &  7  W.  4.  c.  1 16,  It  is  provided,  that 
'  the  grsnd  jury  of  each  county  in  Ireland  shaill,  at  each  as- 
'^les,  apfcant  a  high  constaUe  and  collector  for  each 
'bwonj,  to  collect  all  monies  pifesented  on  such  barony,  or 
'a  Goniay  of  a  dty,  or  conuty  of  a  famn,  in  manner  ther^ 


*  spedfled :  and  whereas,  by  the  II  &  IS  TIct.  e>  96,  It  i» 
<  provided,  that  In  ease  the  grand  jnry  at  asdsei  shall  not 

'  have  t^»pirfnted  s  high  constable  or  colleotor  of  cess,  or  a 
'  vacancy  shall  have  occurred  in  sneh  office  in  certain  eases, 

*  the  justices  of  the  peace  of  any  county,  at  any  general 
'  quarter  seaeions  of  of  the  peace  or  adjournment  thereof, 
'  or  at  a  special  sessions  may  appoint  a  collector  of  any 
'  barony:  and  whereas  in  some  cases  it  may  luppen  ttiat  a 
'  duly  qualified  person  cannot  be  found  to  undert^e  the  ooU 

*  lection  of  a  barony :'  be  It  therefore  enacted,  that  in  ease 
it  shall  appear  to  the  grand  jury  of  any  county  assembled  at 
the  sommer  assises  of  this  Resent  year,  or  to  the  magls* 
tratesauembledat  aspecialsesalonsof  the  peace,  asherelti* 
after  directed,  that  a  colleotor  cannot  be  procured  to  collect 
for  an  entire  barony,  then  such  grand  jury,  or  the  magis- 
trates at  such  special  sessions  may  appoint  persons  for  sndi 
districts  as  to  them  may  seem  fit,  provided  that  soeh  districts 
together  comprise  the  whole  barony. 

2.  That  in  every  case  in  which  any  grand  jury  at  such 
summer  assises  stwU  not  have  ^x^ted  a  tiigh  constable  or 
collector  of  cess  for  any  barony  of  snch  coonty,  or  If  aojr 
vacancy  sbalt  occnr  or  exbt  after  suofa  assises  and  before  the 
first  day  of  the  next  msving  assises,  the  jostices  of  the 
peace  of  the  said  coonty  at  any  general  quarter  sessions  of 
the  peace  or  a^oummeot  thereof,  or  at  a  special  sessions 
of  the  peace  to  be  called  by  the  clerk  of  the  peace  in  two 
dayfi  after  the  receipt  uf  the  written  requisition  of  the  treib- 
sorer,  at  the  county  assizes  or  sessions  town  of  the  diviaion 
in  which  such  barony  is  situate,  (giving  six  days  notice 
thereof  to  auch  jostices  resident  in  snch  division,)  may 
appoint  a  collector  of  cess  for  any  district  of  any  barony  of 
such  county  for  wluch  no  such  high  constable  or  collector 
shall  have  been  appmntfd  at  the  aarises  by  the  grand  jury, 
or  for  which  such  vacancy  shall  occur  or  exist,  as  the  ease 
may  be;  and  any  such  person  bo  appointed  may  give  snch 
security  ad  aforesaid  before  snch  justices  in  like  manner  as 
directed  by  the  said  recited  acts  or  either  of  them  ;  and  in 
case  any  peraon  appointed  as  aforesiud  by  the  grand  jury  at 
the  asaizea  shall  not  have  given  security  before  such  grand 
jury  as  by  ^e  aaid  first-recited  act  required,  such  person 
90  appmnted  give  such  security  before  the  Jnstlcet  of 
the  peace  of  sudi  county  at  the  next  general  or  quarter  ses- 
sions of  the  peace  for  tfae  divWoo  of  the  eouaty  io  wUch 
such  barony  is  situate,  or  at  any  special  sessions;  at  ia 
default  thereof  such  Justices,  at  any  general  or  quarter  see- 
Hions  of  the  peace  or  adjournment  thereof  for  such  county, 
or  at  such  special  seswons  as  aforesaid  may  appoint  some 
other  person  collector  for  any  district  of  such  barony  or  place 
in  lieu  of  the  person  so  appointed  by  the  grand  Jury;  and 
the  person  so  appointed  by  such  justices  may  ^ve  security 
before  such  Justices  at  such  sessions  as  if  the  same  were 
given  at  the  assises  before  the  grand  jury ;  aid  all  the  pro- 
virions  of  the  saidredtedact,  or  any  act  amending  the  same, 
or  of  any  other  act  relating  to  any  snch  high  constables  or 
collectors  of  cess,  shall  be  extended  to  any  collector  of  cess 
appointed  and  giving  security,  or  only  giving  security  as 
aforesaid  under  Uiis  act,  as  fully  as  if  he  were  a  high  con- 
stable or  collector  of  cess  appointed  by  and  giving  security 
before  the  grand  jury  at  the  assizes  under  the  said  recited 
act;  and  the  warrant  of  the  treasurer  of  auch  county  issued 
to  the  collector  of  each  such  district  (which  warrant  such 
treasurer  is  her^y  authorized  and  required  to  issue)  shall 
be  of  the  same  validity  as  if  issued  to  a  high  eonatdtde  or 
collector  appointed  under  the  said  recited  acts  or  ntber  of 
them. 

S.  That  any  person  authorized  to  collect  the  grand  Jury 
cesB  under  this  act  shall,  on  or  before  the  first  dayofevery 
month,  or  so  often  as  he  shall  receive  one  hundred  pounds, 
pay  into  the  county  bank,  to  the  credit  of  the  treasurer  of 
the  county,  the  sums  he  may  have  received  up  to  such  period, 
and  shall  Aimish  to  the  treaaurer  of  the  county  an  account 
of  the  sums  so  received  and  pud  in. 

4.  That  Uiis  Act  may  be  amended  or  repealed  by  any  act 
to  be  passed  in  this  present  session  of  parliament. 

Cap.  XXXIIL 
An  Act  to  apply  the  sum  of  three  ndliioas  ont  of  the  eon- 
•olidatad  l^d,  to  the  servioe  of  the  year  one  thowand 
eight  hundred  and  forty  eight.         [2Snd  Jufy,  1848.] 
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Cap.  XXXIV. 
An  Act  to  amend  certain  acts  in  force  in  Ireland  in  rela- 
tion to  appeals  fVom  decrees  and  dismiasea  on  civil  bills 
in  the  county  of  Zhtblix  and  county  of  the  city  of  Dublin. 

[22dJiu^,  1846.] 

Sac  1.  AppeaiB  from  civil  bill  dtereea  and  dixmittea  in  the 
eountjf  and  city  of  DubUn  to  be  heard  in  the  vaca- 
tion after  every  term,  with  power  of  adjonrimenl 
for  tpteial  reaaons.    NtMee  of  spp«a/. 
S.  Coa^nitatioH  of  time. 
8.  In^^rotation  of  terwu> 
4.  Act  may  he  amemded^  ^e. 

'  iniereas  by  certain  acts  of  parliament  in  Ireland  prorl. 
'  aion  ia  made  for  enabling  any  person  aggriered  by  s  decree 

*  or  disDdat  of  the  Recorder  of  IhMim  upon  any  afH  UD, 

*  b7  a  decree,  dismiss,  or  order  of  the  cbairaum  of  the 

*  eonnty  of  Dublin,  or  by  tbe  decree  of  any  seoeedud  or 

*  steward  of  any  manor  court  within  the  connty  of  Dublin 

*  or  county  of  the  city  of  Dublin,  to  ^ipeal  ftvm  such  decree, 

*  dismiss,  or  order  to  the  Chief  Justice  of  the  Qneen's  Bench 

*  or  Common  Pleas,  or  to  the  Chief  Baron  of  the  Excheqoer 
'  in  Ireland,  or  other  justice  of  Nisi  Prlus,  at  their  wtdogs 
■  at  Nisi  Priua  for  the  city  of  Dublin,  after  the  Easier  or 

*  JUiehaebnat  term  neit  following  the  pronounclog  of  such 

*  decree,  dismiss,  or  order,  under  certjJn  regulations,  one 
'  of  whi^  Is  that  tbe  party  so  a^eaUag  ahall  give  twenty 
'  di^i  preriona  noUceinwiiting  to  the  party  ol^ning  such 

*  decree,  dioroiss,  m  order,  or  to  his  attorney,  to  which  of  tbe 
'  saidjndgessnchai^ealiBinteodedtobenude:  and  whereas, 
<  In  order  as  well  to  expedite  such  appeals  as  to  distribute 
'  more  equally  among  the  vacations  succeeding  the  law  terms 

*  the  business  of  hearing  same,  it  Is  expedient  to  amend  tho 

*  s^d  acts  by  making  such  proviBien  in  relation  to  tbe  sud 

*  appeals  as  hereio-after  mentitmed:'  be  it  enacted,  that 
after  the  pasahig  of  this  act  every  appeal  from  any  decree, 
Remiss,  or  orderoo  any  cdvil  bill<rftheBecorderof  l>H6£fit, 

of  tba  chairman  of  the  county  of  DaUiii,  or  of  any  senes- 
chal or  steward  of  any  manor  court  witUn  the  county  of 
Dai&K  or  county  of  the  city  of  Dublin,  or  having  Jnrisdic- 
tion  within  both  the  county  of  Dublin  and  county  of  tbe 
dty  ef  Dublin,  shall  be  made  to  the  Chief  Justice  of  the 
Queen's  Bench,  or  of  the  Common  Pleas,  or  to  the  Chief 
Baron  of  the  Court  of  Exchequer  or  other  justice  at  Nisi 
Prius  to  try  records  Issmng  out  of  such  court,  in  the  vaoa- 
tl<Hi  next  following  the  term  which  shall  end  on  or  next  after 
the  expiration  of  fourteen  days  from  the  day  of  the  making 
of  such  decree,  &c.  and  such  appeal  may  be  heard  by  such 
CUef  Justice,  &o.  at  any  time  after  the  last  day  of  snch 
term,  and  before  the  first  day  of  tbe  next  ensuing  term,  nad 
either  before  or  after  the  sittingB  at  Nisi  Prius  in  snch  vaca- 
tion, with  power  to  such  Chief  Justice,  &c.  to  adjourn  the 
hearing  of  any  such  appeal  to  any  time  in  or  after  the  sub- 
sequent term,  if,  for  special  reasons  to  be  stated  in  the 
decree,  &c.  which  shall  be  made  upon  such  appeal,  he  shall 
deem  it  proper  so  to  do ;  and  instead  of  twenty  days  notice 
of  qipeal,  now  required  by  law,  tbe  party  appealing  shall 
give  to  the  party  who  shall  have  obt^ed  such  decree,  be. 
m  to  hia  attorney,  ten  days  (at  the  least)  previous  to  the 
commencement  of  the  vacation  next  ftdlowing  tbe  term  which 
ahall  so  end  on  or  next  after  the  exi^ration  of  fourteen  days 
from  tbe  day  of  the  making  or  pronouncing  of  such  decree, 
ha.  notice  in  writing,  apprmng  such  party  who  shall  have 
obtained  such  decree,  &c.  or  his  attorney,  to  which  of  the 
said  Judges  such  appeal  is  intended  to  be  made ;  and  such 
i^peal,  and  all  proceedings  in  relation  thereto,  shall  be  heard, 
ooodneted,  and  observed  In  every  respect,  save  as  other- 
wise provided  by  this  act,  in  such  manner,  and  subject  to 
■nch  rules,  and  regulations,  as  now  reqmred  in  case  of 
appeal  from  any  such  decree,  &c. 

S.  That  in  computing  tbe  periods  of  fourteen  d^s  and 
ten  days  the  same  shall  be  reckoned  respectively  incluaivo  of 
the  dij  of  the  pronouncing  of  such  dMree,  &c.  and  of  the 
day  of  tlieglvtaig  of  such  notice,  but  exclusive  of  the  d^  on 
wMch  such  vacation  shall  commence. 

8.  That  in  the  eonstmotion  of  this  act  the  word  "party" 
ahall  Inelnde  any  eorporation  sole  or  aggnpAa ;  and  that  all 
words  impOTtinig  the  stognlar  oamber  or  maaealbie  gender. 


shaD  be  coostmed  to  extend  to  and  indade  many  penoai  h 
well  as  one  person,  and  females  as  well  aa  males. 

4.  That  this  act  may  be  amended  or  repealed  by  any  sn 
to  be  passed  in  this  present  session  of  ParUament 
Cap.  XXXV. 

An  Act  to  empower  the  Xiord  Lieutenant  or  other  chief 
governor  or  governors  of  Ireland  to  a|;q|mhend,  and  drtain 
nnUl  the  ftrat  day  of  March  one  thouModidgfat  huodertd 
and  forty-nine,  such  persons  as  he  or  they  shall  mspK: 
of  coospirlog  against  her  Majesty's  person  and  gottn- 
ment.  [SStb  Jutg,  1846.] 

Sec.  I.  Perions  imprisoned  in  Ireland  for  high  treaioM, 

may  be  detained  till  the  Int  Mardt  1849,  aaiAii 
not  be  bailed  or  tried  witkoHt  on  order  from  lit 
privy  eouneil. 
S.  Per»on$to»homwamHteofi!ommttimeiitare£rti^ 
thttU  detain  theperaont  so  committed  in  so/c  rw- 
tody.  Pertont  charged  with  ctatody,  uouopfatt 
of  detention,  may  be  changed  by  warrani  at  icraii 
mentutned. 

8.  Copus  of  warrantt  to  be  trantmitted  to  the  dnl  ^ 
tne  crown  for  Dublin. 
'  Whereas  a  treasonable  and  rebellions  sidrit  of  innmi:- 
'  tion  now  unfortunately  exists  in  Ireland :'  therefore,  ftr 
the  better  preservation  of  her  Majesty's  meet  sacred  pemia, 
and  for  securing  the  peace,  lavra,  andHberties  ofUii»  kiiif- 
dom,  be  it  enacted,  that  every  person  who  is,  within  piim 

;  in  Ireland  on  the  day  thia  act  shall  reoelTe  her  M^t]* 
royal  assent,  or  after,  by  warrant  of  her  Bf^as^  ■  pntj 

,  councU  of  Irebad,  «gned  by  dx  of  the  said  imv;  Mnacl. 
for  high  treason  or  treasonable  practices,  or  sospicioii  oT 

j  high  treason  or  treasonable  practices,  or  by  a  warrant  it^fA 
by  the  Lord  Lieutenant  or  his  chief  secretary,  fot  tuch 
causes  as  aforesaid,  may  be  detained  in  custody  mtiMd 
bail  or  mainprise  until  the  first  day  of  March,  I84!»,  vA 
that  no  judge  or  juaUce  of  the  peace  ahall  bail  or  try  in;  ndi 
person  so  committed  without  an  order  fkwnheraaidM^ 
ty's  privy  conndl  until  the  first  day  of  March,  1B49,  uj 
law  or  statute  to  the  contrary  noivrithstanding. 

9.  That  in  cases  whereany  persona  have  been  betotbt 
passing  of  this  act,  or  shall  be  dnrfaig  the  time  this  act  ^ 
continue  in  force,  arrested,  or  detained  in  custody  !>;■»- 
rants  of  her  Majesty's  privy  council  of  Ireland,  aigneJ  bj 
six  of  the  said  privy  council,  for  high  treason  or  trosooaMi 
practices,  or  suspicion  of  high  treason  or  treasoosWe  inc- 
tices,  or  by  warrants  signed  by  the  Lwd  Lieuteoart « bt 
chief  secretMy,  for  such  causes  as  aforesaid,  uy  pews  t» 
whom  soeh  wnrrant  have  been  or  shaU  bo  diroetcd  m^iaa 
such  persons  so  arrested  or  committed  In  caitodj  ii  mj 
place  whatever  within  Ireland,  and  such  persons  t«  wk* 
such  vranants  have  been  or  shall  be  directed  shall  be  daw* 
to  be  lawfully  authwixcd  to  detain  in  safe  coatodj,  and » 
be  the  lawful  gaolers  and  keepers  of  such  persons  so  tr«l«a. 
and  that  such  places  where  such  persons  so  arrested,  irecr 
shall  be  detained  in  custody  shall  be  deemed  to  b* 
prisons  and  gaols  for  the  detention  of  snch  person*  i*^' 
lively;  and  the  Lord  Lieutenant,  by  warmt  signed  b;  tun 
or  the  chief  secretary  of  such  Lord  Lieutenant  or  b;  «*ni|Dt 
signed  by  Um,  or  her  H^^esty's  privy  eotmcil  of  Irthi^  'J 
warrant  signed  by  six  of  the  privy  council,  may  from  tioeU 
time,  change  the  persons  by  whom  and  the  place  i" 
such  persons  shall  be  detained  in  safe  custody. 

3.  Provided,  that  copies  of  snch  warranU  sbsll  be  tiani- 
mltted  to  the  clerk  of  the  crown  in  and  ftor  the  coontj  of  IM 
city  of  DaMn.  and  shall  be  filed  by  him  in  the  puUicoflirt 
of  the  Pleas  of  the  crown  in  the  city  of  DnbUn. 

Cap.  XXXVL  , 
An  Act  for  the  amendment  of  the  law  of  ent«il  io  Scetm 

[14th  AugtU,  ImN 

Cap.  XXXVII.  __^J 
An  Act  to  amend  the  law  relative  to  tbe  h^P^,  ^ 
Eodeslastioal  DistricU.  [Uth  Aitgiat,  W^-i 

Cap.  XXXVIII.  .  ,  . 

An  Act  to  authorize  the  West  India  Relief  CwnoiiW"; 
CPS  to  grant  further  time  for  tbe  repayment  of 
vanced  by  them  in  certain  cases.      [14th  Angiott 
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Cap.  XXUX. 
Ab  Act  to  flwflitata  the  ralidiig  of  Money  hy  Corporate 
Bodies  Air  MWog  or  rquilDg  ^sons. 

Il4ib  August,  1648.] 
See.  I.  CtnMtuilO|-ll  Viet,  c  16, rttptttMg Mortatftt 
extended  to  thit  act. 

2.  Matter*  tQ  be  dome  bg  (A«  CommiMtionera  and  their 

CUrk  mu^  be  dome  bg  ComeU  and  Tom  ClerA. 

3.  MortmgeeM  mug  eiff^ree  pmfment  ^  Atrean  if  Se- 

4.  10^11  Viet.e.ie,  B.B4,  a$  to  Sinking  Fund  not 

to  appfy  to  tkia  act. 
6.  Money  r«iaed  to  pay  off  prior  Loom  to  be  paid  off 
within  the  original  period  of  30  geart. 

6.  SuUting  Fmut  to  be  provided. 

7.  auty  be  amended,  {re. 

*  Wbereaa  1^  tb«  6  &  6  ^ct  c.  08,  intituled  An  Act  to 
'  amend  tke  tame  concerning  Pritont,  the  mayor,  aldermen, 
'  and  burgeaaes  of  borougha  in  which  there  shall  be  a  aepa- 
'  rale  Coort  of  Seaaiona  of  the  Peace,  are  empowered  hy 

*  their  cooDcils  to  borrow  money  for  buildioff  or  enlarging 
'any  pciaoOf  court  house,  or  other  buildinga  aaed  therewith, 
'aadtoaeeue  the  r^^ayment  thereof:  and  greater  facilities 

*  flhooU  be  i^TCDfiornWiif  and  repaying  enoh  monies:  and 

*  *  The  Cenmia^oMri  CSuHas  Act,  1847,'  contra  clauses 

*  with  mpect  to  morti^  ezeCBted  by  the  emunlsFioners, 

*  and  ndi  daoaee  sbo^  "P^T  to  mortagea  and  bonds  by 

*  eoancila  (rfboronghs  under  the  said  act  relatiiig  to  ptisonit :' 
Ba  it  enacted,  that  the  several  claaaea  in  the  said  '  Com. 
niUniHiert  Clansea  Act,  1647,'  with  reapaot  to  mortgagee 
exccoted  by  the  oommisslonera,  save  as  to  the  tnroviaions 
thereof  ineontitteDt  with  this  act,  and  aave  aa  hereinafter 
eicepted,  ihall  be  incorporated  withtbla  act,  and  be  appU- 
cifala  to  an  mortgages  or  bonda  granted  under  the  eomflols- 
rian  Hd  of  aaj  bmagh  bf  lirtne  of  the  said  rochod  act 
'  to  OHnd  tha  lawn  emeening  Priaona.' 

JL  That  emy  (Uag  whicb  by  'The  Commiadoners 
Chnaes  Ae^  1847/  ta  prortded  or  reqtUred,  and  all  powers 
ciareiMd  ^  the  commlaaioners  respecting  mortgatces  of 
rat«t  or  other  property,  may  be  lawfully  done  by  the  coun- 
cil of  soy  iBch  bcM-oagh  with  respect  to  monies  raised  under 
the  ttid  rented  act,  *  to  amend  the  laws  respecting  pri- 
sons.*' aad  every  tbiog  by  the  aaid  *  Commissioners  Clatuea 
Act,  1847,'  required  to  be  done  in  relation  to  the  borrowing 
mwies  by  the  derk  to  the  commiswoners,  may  be  lawfully 
doael^  the  town  dork  of  any  audi  borongb. 

5.  That  the  nortageea  or  bondhoUen  it  the  ewptrndon 
mxj  enAirce  payment  of  the  arrears  of  Interest,  or  prlndpal 
nd  iatereat  bj  a  receiver,  aa  directed  by  the  aaid  *  Con- 
miasuKiers  Oanaes  Act,  1847/ 

4.  That  the  84th  clause  in  the  said  *  Commlaaioners 
Oanes  Act,  IS47,'  which  provides  fttr  the  repaymeot  of 

borrowed  1^  a  dnkiog  flnid  ahdl  not  be  loetffponted 
with  tUa  act. 

5.  TliBt  if  the  eoondl  ahiH  borrow  any  money  at  a  lower 
lale  of  faitareat  ttiao  by  eaooritiee  given  by  th«a  and  then 
la  fbree  shall  bear,  the  money  so  borrowed  shall  be  paid  off 
witUntUrty  years,  from  the  time  when  the  money  paid  off 
wu  originally  borrowed. 

6.  That  to  diacharge  the  principal  money  borrowed, 
which  tha  said  eouncfl  are  required  to  pay  off  within  thirty 
yean,  the  eooneU  ahdl  every  year  aet  apart  a  sum  equal  to 
u  poaoda  ten  shillings  per  eentitm  on  the  amount  borrowed 
ind  ippjj  urns,  after  payment  thereout  of  the  interest,  as 
s  nnk^  Aud  in  paying  off  prlneipd  moniea,  and  shall  in- 
vert sane  In  the  pnrehase  of  Exdiaqner  Ufla  or  other  go< 
ntnaant  aaeuritiea,  to  be  inoreaaed  by  aeoumulation,  ontU 
the  MM  shall  he  auflidcnt  to  pay  off  the  prindpd  debta  to 
vUdi  NBS  aball  be  apfiliGable,  or  aome  part  thereof,  when 
HD»  or  part  thereirf  shall  be  spiled  in  iMying  off  inch  priu- 
dpal  debts aanuotloiiedio the ^d  'ComnUsdoawa  daosea 
Act.  1847/ 

7.  That  tUs  act  miT  be  amended  or  repealed. 

Cap.  XL. 

An  Act  to  alter  the  mode  of  assessing  the  funds  leviable 
h  the  cflBnty  of  Inverntu,  for  making  and  malntdning  cer- 


tain Boada  and  Bridgoa  and  other  works  io  the  ffigblanda 

ot  Scotland.  Il4th  August,  1648.] 

Cap.  XLL 

An  Act  to  amend  the  laws  relaUng  to  the  Ecolesiasticd 
Unions  and  Dlvldons  of  Pariahea  in  Ireland. 

[14th  AuguMt,  1848-3 

Sao.  1.  So  muek  of  the  recited  act*  at  relate*  to  or  requirea 
the  eon*enl  of  Patron*,  repealed. 

5.  P2nu  <!f  proposed  Dioitioiu  or  Union*  i^Pariiiket 

to  be  lodged  in  Privy  Comeil  Office,  approoed  bg 
Archbishop,  ^c,  and  copies  to  be  served  on  Pa- 
trons ;  Lord  Lieutenant  and  Council  to  consider 
such  plans  and  tke  flection*  of  Patrons,  andmag 
confirm  or  alter  theproposed  plans. 

3.  Churches  mag  be  erected  within  districts  to  be  formed 
from  portions  of  parishes  in  different  dioceses. 

4.  Sounds  of  districts  to  be  notified  to  Incumbent*  and 

to  the  Lord  Lieutenant  in  CouneU. 
fi.  Bi*hop*  to  exercise  juritdietion  over  district*.  In- 
cumbents, ^c.    ybthing  to  render  /ncumient  sub- 
ject to  any  other  Sishop. 

6.  Providing  for  exchange  of  Glebe  Lands  of  disunited 

Parishes. 

7.  Provision*  of  recited  Act*  applieabU  to  district* 

formed  under  this  Act. 
6.  Act  may  be  amended,  ffc. 

'  Whereas  by  the  7  A  8  O.  4,  c.  43.  being  An  Act  to 
'  amend  the  laws  in  IxehnAfor  division*  of  parishes,  and for 
'  unking  parts  of  parishes,  and for  erecting  chapel*  of  ease, 
'  and  making  perpetual  cure*,  it  is  enacted,  "  that  the  Ijord 
'  Lieutenant  of  Ireland,  wiUi  the  aaaent  of  the  m^for  part 

*  <tf  the  privy  eonndl,  aixatlaaat  oonaeiiting,  and  with  tba 
'  anmhathm  irftha  ardiUahop  itf  the  prarbiee  aad  tha  btahop 
■  of  the  lUoeeaa,  eertiflad  onder  tlidr  handa  and  aeal^  at> 

*  teated  by  two  or  more  witneesea,  to  divide  dd  parishes, 
<  or  to  separate  any  pariah,  and  to  unite  pariahea  and  to  erect 
'  aame  into  new  parishes :"  and  whereas  It  ia  alao  enacted, 

*  "  that  when  chnrchei  or  parishea  shall  be  united,  having 

*  bad  distinct  patrona,  the  Lord  Lieutenant  and  council  ss 

*  af  oreaaid,  with  the  approbatioD  of  the  archbishi^  and  bishop 
'  in  whose  province  and  dioceae  the  churches  were  utnate, 
'  shall  divide  the  patronage  aaaoitg  the  patrona,  aeoording 
'  totheyearly vdneofthepariafawfaeraoftheyarapatmia,  the 
'  consent  of  each  patron  being  first  had  and  entered  in  the 
'  instrument  for  erecting  the  sdd  union ;  and  such  settle- 
'  ment  shall  be  find  and  bincUng  to  all  patrons,  and  all  parties 
'  for  ever,  reserving  unto  every  archbishop  and  bishop, 
'  regiatrars  and  achodroaaters,  thdr  dues  out  of  every  parish 

*  so  united :  [»ovided  that  when  the  King  ia  entitled  to  the 

*  preacmtatian  of  any  ohttrchea  so  to  be  united,  he  shall,  af- 

*  tar  such  union,  upon  the  first  vaojncgr,  have  the  first  preaan- 

*  tation  to  such  onited  dinrdt,  and  afterwards,  upon  the 

*  ne&t  Taeaaqr,  the  other  pateoa^  aa  the  Lord  Lieutenant 
'  and  couBcil  shall  direet:'  aod  wbereaa  by  the  B& 9  Tlot. 

*  e.  54,  it  ia  enacted,  that  where  churches  or  parishes  shdl 

*  be  united,  the  Lord  Lieutenant  may  with  the  aaaent  and 

*  advice  and  approbation  aforeaaid,  certified  aa  aforeaaid 
'  with  the  conaent  of  eaoh  patron,  affected  by  the  creation 
'  of  such  union,  (first  had  and  entered  in  the  Instmment 

*  for  erecting  theaaid  union,)  make  anch  a  aettlement  of  the 

*  patronage  of  sndi  onion  or  parish,  aa  in  his  o^nion  the 
'  case  shall  require ;  and  aame  shall  be  final,  maerviiig  onto 
'  every  archbisbop  and  bishop,  registrar  and  schoolmaster, 
'  thdrdueo:  prodded,  that  whan  theeonaent  of  the  Qoeeii, 

*  ia  to  be  glvatt  to  any  such  aetUement.  or  to  making  any 
'  onion,  the  consent  of  the  Lord  Lientenuit  shdl  be  as  good 

*  and  vdid:  and  greater  fadlltiee  ahonld  be  afforded  for  the 
'  union  and  ^vision  of  parishes  in  the  settlement  of  the 

*  patronage be  it  enacted,  that  after  the  paasing  of  this 
act  BO  much  of  the  before- recited  acta  aa  requires  the  con- 
sent of  patrons  is  hereby  repeded. 

2.  That  after  the  paaafaig  of-thia  act,  when  any  such  divi- 
don  or  onioQ,  is  to  be  effected,  an  instnimeot  oootainlnc 
the  plan  for  the  dlvidon  or  nnlmi,  niarked  and  eolonrad  ob 
a  aheet  of  the  ordnance  survf  y  of  Ireland  in  which  audi 
parish  or  part  of  a  pariah  hi  aituate,  aad  annexed  to  such 
instrument,  and  alao  for  the  settlement  of  the  patronage  of 
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all  the  pftriihes  uitl  aniont  ■Itered  or  created,  and  hftvinft 
endorud  upon  same  the  approbation  of  the  archhlahop  bar- 
ing jarisdictioQ  in  the  provinces  in  which  same  are  sitoate, 
and  of  eTer7  archbishop,  bishop,  or  persons  entitled  to 
epUc<^ml  jaritdictioQ  in  the  said  parislus  and  unions,  a* 
diocaaaiiB  thersof,  ewtifled  as  aforaaaid,  shall  be  lodifed  in 
the  eooooil  office  In  Dublin  eaatU,  and  a  copy  of  same  sent 
to  eadi  of  the  patrais,  tie.  whose  consent  is  necessar;  to 
the  proposed  dirlsion  or  union,  and  with  same  a  notice  in 
writing  shall  be  served  upon  the  parties  last  aforesaid,  call- 
ing upon  them,  witl^n  six  weeks  after  the  service  of  same, 
to  lodge  in  the  council  office  in  Z>k&/iii  ctutU  a  statement 
tn  wriUng  of  their  objections,  to  the  said  instrument,  or  to 
the  settlement  of  patronage ;  and  at  the  expiration  of  six 
weeks  from  the  service  of  the  last  notice,  the  Lord  Lieu- 
tenant and  privj  council,  (six  of  the  said  privy  council  at 
least  oDDsentfBg,  of  whtwi  two  at  least  shall  be  mamlMn  of 
tfaejndelal  bendi)n/rcJ(n(/,)mqre<niflrmBaidlnBtnim«it, 
and  Uie  union  or  division,  and  the  settlement  of  patronage 
therein  made,  and  make  an  order  reciting  the  sidd  ioatru- 
inent  as  lodged  in  the  coancti  office,  and  confirming  same ; 
or  if  upon  consideraton,  such  Lord  Lieutenant  and  privy 
council  should  be  of  opinion  that  the  same  ought  to  be  altered 
such  alteration  ma;  be  made  by  then),  and  the  Instrument 
so  altered  stiall  be  returned  to  the  bIsh<f[M  or  archbishops 
by  whom  it  waa  ap^oved ;  and  If  c^d  instrument  so  altered 
be  sent  back  to  the  conneD  office,  with  their  approbation 
Mdorsed  thereon,  sooh  Lord  Ideotenant  and  privjr  conndl, 
(aa  boAwe,  sta  at  least  soinsanting,)  may  mi^  an  order  in 
coandl  rddting  the  Instrument  as  so  altered  by  the  Lord 
Lieutenant)  and  approved  of  the  trishops  or  archbishops 
as  aforeedd  and  conflrming  same ;  and  such  order  in  conn- 
oil,  whether  conflrming  the  original  instrument  or  the  in- 
strument BO  altered  shall  be  as  valid  as  if  the  consent  of  such 
patrons,  &c.  had  been  given  in  the  manner  prescribed  in  the 
a^d  recited  acts,  and  the  said  union  or  division  duly  com- 
pleted there-nnder ;  provided,  that  at  tin  moaUiig  of  the 
privy  oODodl  fur  the  OonaidaMitioa  of  the  add  inatmment, 
•ad  oltfeetioos  thereto,  any  of  the  parties  olqecting,  on  giving 
throe  days  notice  to  the  cletk  of  the  privy  oounoll,  may  be 
heard  before  such  privy  ooanoU  by  their  counsel  or  agents. 
'  3.  *  And  whereas  In  the  said  flrst-reclted  actitwasenaot- 

*  ed  that  the  several  archbisbopa  and  Mstiops  of  Jnbtmd,  and 
'  their  successors,  within  ttuir  Aoceses,  might  aroot  new 

*  churches  in  districts  to  be  formed  from  oontlgaona  portions 

*  of  B^Jtdaing  parishes,  aa  to  add  archU^iopa  and  bMiops 

*  ahtmld  seem  proper;  andwhersv  thaaald  aetdldnotpro- 
'  vide  for  the  formiag  of  such  districts  from  oootignoos  por- 

*  tions  of  adjoining  parishos  In  different  diooeaes,  tor  wUoh 
■  it  may  bo  convenient  to  provide  ;*  be  it  enacted,  that  any 
of  the  arehbiahops  and  bishops  of  Inland  and  tiudr  succes. 
sora,  or  persons  having  episeopat  jurisdiction  tn  oontignous 
dioceses,  may  erect  new  churches  or  etiapels  vritlUn  districts 
to  be  formed  from  contiguous  portions  of  two  or  more  ad- 
joining parishes  in  different  dioceses,  as  to  the  said  arch, 
bishops  and  trishops  and  thdr  successor  shall  saem  proper. 

4.  That  the  bounds  for  anoh  diatricU  shall  be  ascertained 
by  writing  under  the  hands  and  srchlepisM^t  and  episco- 
pal seals,  of  the  ardibishi^  and  bisiiop  or  concurring  In  the 
formation  of  such  districts :  and  such  writing  shall  set  oat 
the  bounds  and  several  tnwulands  comprised  vrlthin  any  such 
district,  and  marked  and  coloured  on  a  sheet  of  the  ordnance 
survey  of  Ireland,  and  annexed  to  such  instrument  in  like 
manner  as  heretn-before  mentioned,  and  shall  be  transmitted 
to  the  several  incumbents  and  to  the  Lord  Lieutenant  in 
council  for  the  purposes  specified  in  the  said  act  heretn-be- 
foro  reeitod  in  roapeot  to  districts  formed  in  the  same  dio- 
cese, and  shall  be  entered  lu  the  registry  of  every  diocese 
in  which  snob  newly  ereatod  district  shall  be  rttnatad,  and 
shall  be  enrolled  In  maniwr  in  a^  aot  lat  forth,  upon  paj- 
mants  to  be  made  iipoo  sneh  entry  and  enrohoent  as  tbn^ 
mentioned. 

CTo  be  evnlinued.) 


DIES,  STAMPS,  SEALS,  and  Stamping  Presses,  for 
Notirisi,  Public.  OOcsi,  sad  PrivstsUMi,  on  tbtdMspsfttcnat,  St 
0*8HAUGHNBB8r'8  ENORAVINO  and  EXPEDITIOUS 
PHINriKO  OFFICE.  I«,  COLLEOB  OREEy. 


NEW  LAV  BOOKS  rKelved  by  BDWAKO  J.  HILLI. 
KEH,  Law  BookMller  and  PublMMr,       COIiLfiOE  OBKEM. 

SHirHSaEUCnOHorLEAOlNQ  CASa»M&llttBB,bTHBMl 
Buwsa  Kcavfira,  sadJanss  Shaw  Wnua,  Zkqis.  ofthabMiTkMk 

WILUAIUaaiheLAWorBsKCUTOBS,  4tk  BdMlan.Svdktn 
<S8t. 


Jurt  twblUMd,  pike  ^  tqr  post  84 

LAW  OF  DEBTOR  AND  CREDITOR  IN  IRELAND. 
Hm  new  Aet  for  the  dmlltHhin  of  anest  ftw  iumndec  t«t  1 
and  Ibr  thai 
orthepMCo,' 

Iba  pcolMODal  and  mdlug  dmca 

B]r  WlUJSM  OsaiKMt  Ihta  ] 

DubUn;  BDWABD  J.  HUXnUlk Bookssllsr  sod  FHMU«, 

IS,  Colkse.gnen. 


WW  Aet  for  the  abolltHhin  of  anest  ftw  sumndec  ttn  Mas^ 
:  neowerj  oTtba  poMcwloa  of  Msail  teMOWBlB  brftoi*  3mim 
a,  witha  ItallcMiiinentaiy,  ladax,  aoCss  and  ntan,  sdipWIa 


U.  MORRISON,  BAT  MANUVACTUBEB, 
IT.  WESTHOSELANDlSTREET, 

INTITBS  the  attention  of  Qentlemen  to  his  large  Stock  of 
French  Hats.   Ha  would  natileuUrW  reootantwiil  fcr  WbilcrvMrUi 
FRENCH  VELVET  HAT  at  ISi  Ad., 
wbtcb  tor  Oentlemanlj'  appearance  and  dnrabtlitr  csnoM  bs  mq«Mbi 
an7  other  hoiM  In  tlie  City. 

Bert  Velvet  HM  18eL 
Lincoln  and  Bennet*!  London  Hate. 
Hunting  C*4M,  Uvery  Hate,  Ac 


pORK  AND  DOUBLE  SOLED  FRENCH  BOOTS. 
V  New  Fi«BibTrowwn,a»d  VwUMMtariali,  bs«  WaMo(Ei>M 
clotha,wl>ha  beauUflil aieortinent  of  Iriih  Frta^a.  wtiich  ha  h«« bed  n. 

prtulT  niannftetUKd  In  bbck,  claret,  and  Oxfccd,  tar  rtdlng,  wtliliif  k4 
OmCo^,^ 

JOHN  WATSON, tasmuNindiif  the  arrival  oTMa  new  «eoftftriht 
piaicntBaaeon,»«MBdftilljlavBaitfiaeegyiU«BMnwbehavSQi<Mtt(BB 
tried  hin,  tia  riiHthli  dqiartnient  oT  hU  BrtrtlMimenL  now  nHise  wA 
amafntSent  atHctBMM  of  the  above  foode,  andwhlca  be  hat  nsM 
cvmpleU  bf  the  cngigemaat  of  Cutian  of  the  grsslsst  i^isuw, 

50,  UPPER  SACKVILLE.rrRBVr. 


GUTTA  FEBGHA,  from  its  perfectly  Waterproof  qgiE- 
ttsL  BMt  dunbUty,  and  non.condwtlB(  ptopeitlai.  I  leeoiwnj 
lo  all  anxious  IbrdfTMdwuni  ftet.  AO  the  oMaedMi  toi  ani  ii^d. 
kisi  laalwt  Outta  Fmhs.  bnlng  ^lae  ftoia  J^nm  ' 
Ddafttie  to  have  the  Solet  put  oo,  that  tbvihsUadbsnflradilH  OK. 
letdy  wcm  thninib. 

HANLY  TRACUEE,  K,  DAWS  STREET. 

fBISH  MANUFACTURE  INDIAN  RUBBER  BLACK- 
1  mo.  Hanuhcturedbj  RICHARD  KELLY,  Boot  Hakar,  IS,  COL. 
LE0E.OKEBH,  Dublin. 

It  mskai  Iba  Laather  tnft,  pliant  and  arm  WatarpnwC  told  tk« 
BootiMken  and  OroccnUiratigh  the  Civ.  lo  Bottles  at  td.U  and  li.iKlii 

KB.— Coontry  Oteptepen  Inalad  wMian  the  nsM  libenl Tknai. 

ftrMeOB,  IbRhSbL 

Or, 

*■  1  bave  exanlDcd  jam  Indian  lUMer  Bladibit,  and  Aad  It  midt  of 
thoee  inatertaU  wbleh  areacMt  pioper  IbriuobacamiwMltkin.  It  hanoeit 
adTMilwce  In  UM  ool  ponewed  tqr  dmllar  attklei  of  nanuftciure ;  It  b 
•UMOiMbleara  van  high  poUtb.  kdsaeSNtMll,  and  tH  penuacnt  eflU 

00  tbelsMberborsbenefldalGbsMter,   

"TROHAS  ATfTISELL, 

"  Ut.  %Mr,  CBflUa  ffssa.  Laatararow  Chwrni^j." 


T BOWSERS.— The  numerous  testlmoiOals  received  b; 
JAMES  CDRISCOLL  In  approval  of  the  sletanca,  QaM.aBdpn«w 
■tjlaofhia  TrowMti,  and  Hknf  1m  Iba  vwy  flattering  petroniiaebMWwd 
on  him  bj  the  higher  cUwei  ofeoctstr,  loduoee  him  to  apprtee  nliptton^ 
utd  tboea  gentlemen  who  hav«  not  httMHOtMOaradblm  with  their  ecdn^ 
that  he  bai  lecured  tbeeervleeiof  a  fbw  of  the  matt  axperieneed  PirtMn 
workmen  tor  the  winter  leaMn.  J.  0*D%  practical  knowledge  m  aTmr. 
Mti  Cutter  having tMenAiUytceladta  the  ftmbonietnf  the  Bntidiw. 
IropoBi,  be  I*  UwicAre  Aill;  qualified  to  produce  an  article  In  tUi  dipab 
ment  of  Tailoring,  thatcannnt  beexcetlea  In  London  orPuii. 

JAMhSO-DRISCOLL,  ProfcMed Trowien  Uakar. 
9,  ANOLtSEA-SI  REPr. 


All  ooumunloUani  for  the  IRISH  JURIST  arelabeleft, - 
to  the  Editor,  with  the  FobUthn,  E.  J.  MlLLlRBy,  JvCuLLEOl! 
ORBEH.  CanewoodenU  win  pkaesglvatbe  Name  and  Aiiiira^  tilt* 
oahnwM  or  the  mr  ennet  bs  nnBuplsd  wUb  amwete  t»  AMffBov 
roaimnn)caiio(M-iior  will  the  Editor  be  aooountiUa  fix  the  nbua 
HanUKtipte,  tie. 

Onlcn  for  the  IRISH  JUEIST  left  with  E.  J.  MILLIKBN,  I&  CIH. 
LEGE  OKEBN.  ocbf  WIsr  (pMLHld).  wUlsiMUwiM  wMMelMnD 
InDublb).  oriUbtb«AnnujUlOtkeOMnir)p,  br  Foet,  onOe  dijtf 

Tbuhb  or  SoBscBipTroii — ^^(pajsble  in  advance): 
Yearly,  30«.       Half-yearly,  17s.       Quarterly,  9f. 

Printed bv  THOMAS  ISAAC  WHITE,  at  hb Printing OOcc,  Mat^ 
FLBBT-STREET,  In  the  I^rUh  ofSc  Andnw.  and  MblWicd  ltl\ 
COLLEOE-OREEH,  In  mma  ParUi,  br  EDWARD  JOHNBlOv 
MILLIKBN,  reeUIng  at  the  (sme  place,  all  bring  In  tbs (.'ouM]r sf Ibi 
City  af  DuUn.  Setuidiv.  DNcmbsr  I).  IBK 
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DliBLIN,  DECEMBER  16,  1848. 


In  praeediag  mimbers,  we  gave  an  account  of 
fiCf  era\  of  the  opertitiona  of  the  present  poor  law, 
and  pointrd  oat  imperfections,  as  well  in  the  enact- 
ments themseWes  as  in  the  machinery  adopted  for 
eanrinff  them  out, — errors  in  the  valuation,  whieh 
wouM  ragraoe  the  blotter  of  a  eommon  surveyor, — 
wholesale  mistakes  in  the  rate -books,  which  are, 
nevertheless,  r^arded  as  infalliMe, — difficulties, 
mmetimes  imurmouRtiible,  in  apiiealnig  againsfrthe 
rate,  aad  frequent  injufitice  in  the  collection  of  iL 

We  pointed  out,  also,  means  by  which  theee  fm* 
perfections  might  be  obviatftd, — by  adopdng  the 
accurate  valuation  by  the  Ordnance,  in  place  of 
the  enide  and  unsatnfaetory  one  under  the  poor 
Isw, — attaching  the  townland  sheets  of  the  Ord- 
nance survi^  to  the  rate- books,  the  separate  hold- 
ings bang  so  diatingnished  and  numbered  as  to 
admit  of  an  easy  reference  from  one  to  the  other, 
and  giving  a  ri^t  of  appenl  for  a  rRa«onable  time 
after  application  for  payment,  and  not,  aa  at  pre- 
MQt,  affaer  the  striking  of  the  rate. 

We  have  gone  further — though,  perTiaps,  in  so 
doisg  we  verged  on  the  limits  prescribed  to  this 
joarnal — we  could  not  confine  ourselves  to  the  bare 
CTitieisn  of  the  wording  of  an  act  of  Parliament, — 
to  the  mere  detection  of  error  in  valuations,  or 
mistjikes  in  rale-books, — when  we  saw  vital  ob- 
jections to  the  whole  principle  on  which  the  taxa- 
tioB  was  founded.  Irishmen  are  constantly  taunted 
vith  findiflg  faulty  wtthont  au^^esting  remedies, 
aad  we,  being  compelled  to  find  fault  with  the  pre- 
sent system  of  \ocA  tnzation,  felt  constrained  to 
nggest  s  practical  remedy.  We  have  suggCHted 
one, — a  general  rate  extending  over  all  Ireland, 
and  te  every  siteeies  of  property,  for  the  supiwrt 
of  the  poor ;  one  which,  in  our  opinion,  would 
rescue  the  eountiy  from  its  present  disastrous 
pontiou. 


Before  entering  into  further  proof  of  the  necee- 
sity,  practicability,  and  expediency  of  the  means 
we  have  proposed,  we  cannot  dismiss  our  discussion 
on  the  details  of  the  present  enactments,  without 
noUcing  some  remaining  salient  defects ;  and  shall 
now  apply  ourselves  to  the  inequality  with  which 
the  rating  under  the  poor  law  presses  on  different 
classes  of  property.  The  79th  sec.  of  the  1  ft  3 
Vict.  c.  56,  contains  a  proviso  *'  that  no  deduction 
shall  be  made  from  any  rent-charge  granted  by 
way  of  jointure,  or  any  othOT  rent-charge  or  annuity 
granted  limited,  or  devised,  for  a  life  or  lives,  in 
being  only,  or  for  years  deteminable  m  a  life  in 
being.** 

The  exemptions  contaiaed  in  this  section,  seem 

founded  on  no  just  pnueiple  ;  at  least,  we  can  see 
no  valid  reason  why  the  landowner,  who,  in  ninety- 
nine  cases  out  of  a  hundred,  is  tenant  for  life^ 
should  be  compelled  to  bear  all  the  burden,  when 
the  life-annuitant  is  freed  from  it.  The  duration 
of  both  estates  is  the  same,  why  not  the  liabilities? 
To  test  the  hardship  uf  imposing  the  whole  tax  bn 
the  proprietor,  let  us  take  the  following  example, 
which  cornea  within  our  own  knowledge.  The 
owner  in  fee  of  a  property  producing  £600  per 
annum,  grants  a  perpetual  rent-charge  thereout  of 
£400  per  annum,  limited  to  his  eldest  son  for  life, 
remainder  to  trustees  to  the  use  of  that  soo*s  issue, 
and  aubaequently  oonveya  the  estate,  subject  to  the 
aecondson.  Tbeneome8tbepoorlaw,taxing — during 
rent-charge,  and  a  life-interest  for  himself,  to  bia 
the  life  of  the  ddeat  son.  who  has  two-thirds  of  the 
income — tlie  remHioing  one-third,  with  the  rata  upon 
the  whole.  Now,  here  the  quantity  of  the  estates  is 
the  same,  and  the  value  of  the  son's  interest — being 
a  youBger  life — greater  than  that  of  his  father,  and 

}'et  tlie  entire  charge  is  cast  on  tlie  shoulders  of  him 
east  able  to  bear  it.  The  effect  of  this  di^tinctiou 
between  these  two  life  estates  is  in  manifest  con- 
tradieiion  to  the  intention  of  the  family  settlement, 
to  justice,  and  to  the  principle  on  which  the  taxa- 
lion  under  the  poor-law  is  generally  distributed. 
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It  is,  tiienfore,  obvious,  that  for  nil  case*  similvly 
circttmstmiced,  thia  proviso  of  the  section  dted 
should  be  repealed. 

Again,  mortgngeea,  and  aH  other  tncttnibrancen, 
including  thoee  in  the  section  dted — the  owners  of 
perpetual  unredeemable  charges  alone  excepted— 
are  exempt  from  any  deduction  for  poor-rate.  Now, 
when  it  is  rememljered  to  what  an  extent  Irish 
property  is  incumbered,  some  idea  may  be  formed 
of  the  vastness  of  this  immunity  from  taxation,  and 
the  disproportionate  burthen  thrown  on  the  landed 
proprietor.  To  say  that  three-fourths  of  the 
received  rental  of  Ireland  is  absorbed  in  the  pay- 
ment of  incumbrancers,  would  he  to  under  estimate 
the  amount  so  applied ;  and  it  seems  impossible 
to  give  reasons  to  justify  the  exemption  of  this  vast 
class — ^Jrvgn  oofuimwrv  maH** — from  eoirtributing 
to  the  poor-rateb 

Indeed  it  baa  not  been  attentpted  except  In  the 
cnse  of  redeemable  charges,  such  as  mortgages,  in 
which,  it  is  contended,  that  taxing  these  securities 
would  throw  an  undue  supply  of  land  into  the 
market,  every  creditor  being  anxious  to  call  in  his 
loan. 

But,  in  the  first  place,  this  result  would  not 
follow,  because,  by  taxing  funded,  and  every  other 
Sjiecies  of  property,  there  would  be  no  advantage 
gained  by  a  transfer  of  capital  from,  one  taxed 
security  to  another ;  and  secondly,  if  it  did  follow, 
it  would  be  an  advantage  to  ttie  country  at  large, 
whose  prosperity  is  retarded  by  nothing  more  than 
the  existence  of  incumbered  estates,  which,  with 
the  powerful  auxiliary  supplied  by  the  Incumbered 
Estates  Act,  would  be  brought  into  the  maricet 
with  a  deer  title,  to  be  transferred  fWm  thdr 
embarrassed  proprietors  to  a  m<we  solvent  class. 

Funded  property  is  likewise  exempted,  and  this, 
in  ail  likelihood,  arose  from  the  difficulty  of  fixing 
the  per  centage  it  should  bear  for  poor-rate  under 
the  present  system  of  local  taxation ;  but,  as 
already  adverted  to,  by  rendering  this  species  of 
property  liable  to  poor-rate,  the  objection— if  it 
be  an  objection — to  taxing  mortgagees  and  other 
creditors  would  be  obviated,  and  there  would  be 
no  difficulty  in  estimating  the  amount  of  contri- 
bution if  the  tax  were  a  general  one. 

Nor  should  the  enhani»d  value  that  land  would 
acquire  by  the  imposition  of  a  general  tax  he 
overlooked ;  as  it  is  obvious  that  the  removal  of 
a  portion  of  the  burden  under  which  it  is  now 
sunk,  would  tend  much  to  augmrat  its  raln^ 
and  general  taxation,  by  diminishing  the  desirable- 
ness of  loans,  wonld  promote  the  investment  of 
capital  in  land ;  in  other  words,  sales,  and  not 
loans,  would  be  promoted,  and  this  is  a  national 
object  of  incalculable  importance. 

The  foregoing  observations  manifest  the  inequa- 
lity of  the  imposition  of  the  tax,  and  exhibit  the 
imustice  of  exempting  the  most  solvent  descriptions 
01  property  from  contributing  to  it. 

Burdening  the  income  of  a  clergyman  by  double 
the  ordinary  rate,  is  an  instance  of  an  injustice  of 
the  .opposite  kind,  and  deserves  especial  notice,  as 
the  second  rate,  thus  imposed,  is  not  for  the  benefit 
of  the  poor,  but  of  the  proprietor  liable  to  pay 
tithe  rent-cbarge,.  and  this  double  deduction  is  made 
oq  the  gross  income  <^  the  clergyman,  which  never 


represents  the  true,  being  subject  to  1am  redu^ 
tions,  in  the  way  of  payment  to  the  Ecwsiastical 
CommMoneni,  and  to  other  cliarges. 

It  is  obserraUe  also,  that  the  machinery  for  the 
collection  of  the  poor-rate  would  not  be  rendered 
in  the  least  more  complicated  or  expensive,  bj 
rendering  the  several  charges  on  landed  and  other 
property  liable  to  it ;  the  pnmnry  liability  might 
be  left  as  at  present,  and  an  enactment  enablipgthe 
person  liable  to  any  annual  charge  to  deduct  the  rate 
from  every  pound  in  such  annnalcharg^  in  the  same 
way  as  a  tenant  deducts  the  landlord's  proportioQ 
when  paying  his  rent,  would  be  sufficient  in  every 
case^  except  that  of  funded  property*  and  hen  tbe 
tax  oould  be  deducted  in  the  same  way  as 
income  tax  sow  is. 

The  difficulty  of  a^osting  the  pr<^>or(foD  tbe 
incumbrancer  should  pay,  whilst  the  rate  v«ie] 
from  place  to  place,  even  over  difltewit  parts  tiie 
same  property,  may  have  hitherto  ben  a  reaaon 
for  dispensing  with  deductions  from  these  chusei 
of  income,  but  will  be  no  longer  api^o^blt  sboaU 
a  general  rate  be  adopted. 

Tlie  prindple  that  land,  and  land  only,  should 
be  chargeable  with  the  support  of  Vntitnttoo, 
implies  that  ell  poverty  is  rural,  but  this  posidoti  b 
not  sound,  and,  even  if  it  were,  m)Y  tbat  the 
land,  from  an  unforeseen  and  unaccountable  visiti* 
tion  of  Providence,  has  ceased  to  yield  lierstreogtb, 
it  seems  in  the  highest  degree  inequitable  to  i^iarge 
even  the  suppnrt  of  rural  pauperism  exdurively  oa 
land,  and  even  that  the  preMot  law  does  not  do, 
but  throws  this  support  on  tbe  weakest  poitloa  of 
the  populatioQ  deriving  asubsiateocendaBfacoine 
from  land. 

Farmws,  who  are  tbe  prodnoera,  and  laodlordi 

who,  though  nominally  the  proprietory  are  fre- 
quently the  ill-paid  agents  of  tlwir  own  estntcii, 
have  l>een  placed  in  the  brunt  of  the  battle,  whiiA 
incumbrancers — those  hungry  absorbents  of  tbe 
marrow  of  the  soil— have  escaped  both  the  nght  of 
destitution,  and  the  le^  necessity  of  contributiog 
to  its  relief. 

Assuming  that  we  have  proved  our  ptrfnt— tlutt 
the  present  imposition  of  poor-rate  ia  maqnal,  and 
that  the  tax  should  be  levied  from  every  species  of 
property,  we  proceed  once  more  to  enforce  oar 
views,  that  the  best  remedy  for  exisUi^f  distm^ 
and  only  safi^uard  againat  supervening  calamity, 
will  be  the  imposition  of  a  goneral  tax.  We  msy 
go  further,  and  say  that  it  ia  the  only  remedy  that 
Ireland  can  apply. 

We  have  objected  to  local  taxation,  because,  in  tbe 
distressed  districts,  it  would  not  supply  sufficient 
means  for  relieving  destitution,  and  because  it  teitds 
to  throw  land  out  of  cultivation. 

Undoubtedly  there  is  much  weight  in  the  arga- 
ment,  that  a  local  tax  makes  it  tbe  direct  iatereit 
of  the  locality  to  be  vigilant  in  lessening  expeadi* 
ture  in  the  relief  of  the  poor,  and  stimuUtes  land* 
huiders  and  landowners  to  give  employment;  but 
this  argument  pre-supposea  that  eaoh  locality  «» 
support  its  own  poor,  and  in  the  existing  conditioa 
of  Ireland  is  wholly  untenable,  as  nearly  one*biiIf 
of  the  oountn  is  admittedly  unequal  to  the  sup- 
port of  the  destitute.  They  must  dther  ba  M 
from  other  sources,  or  be  left  to  perish  of  want. 
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Tbate  m  the  altermkiT«i. 
Wbmt  are  those  other  sources? 

1.  The  natiuiial  treasury* 

2.  Local  taxation,  confined  to  individoal  proper- 
ties, with  a  rate  io  aid. 

3.  An  eqwa  general  tax,  levied  off  the  whole 
iaUnd. 

It  would  be  a  delusioo  to  expect  that  Irish 
pover^  is  to  be  pOTeanially  fed  with  aappUes  from 
imperial  sourcea.    Except  in  periods  of  intense 
distms,  Boeh  aa  tbe  late  fknuB^  we  mnst  atrngfi^e 
on  with  our  own  leaources.   This  wurse  of  supply 
nay  be  oansiderad  aa  eat  off*  and  the  question  of  se- 
lection RsM  baMnenthe<rthertwo,  and  the  last  only 
esn  bo  depeoded  upon ;  for,  let  ns  ask,  over  what 
eitcat  is  the  rate  in  aid  to  ba  levied?  Letnstake^ 
for  iostsBee,  the  pnvinee  of  Connangfat ;  ia  there 
a  hrge  pn^nietor  in  that  immense  |Hrovince  who 
cut  lay,  give  m«  my  own  poor,  including  infirm  and 
sMe  bodied  and  I  will  support  them,  and  pay  my 
proportion  of  the  workhouse  and  union  expenses. 
Sui^Mse^  tliere  would  be — and  tbe  supposition  is  a 
■tRH^  one — ^wtU  that  pM^irietor  be  able  to  bear  a 
rate  in  aid  for  tlie  support  of  his  poorer  neigh- 
buun  ?   It  b  obvious  that  he  could  not,  and  that 
his  proper^  mnst  sink  into  the  general  mass  of 
deitiftioa.  If  all  Connangfat  cannot  feed  its  own 
poo',  would,  eoidd.  or  should  Hnnster?  Where, 
then,  en  you  plase  the  limits  short  itf  the  whole 
iriand?   what  imaginary  boondary  oan  yon  draw 
bejond  wUbh  tbe  rate  in  aid  is  not  to  be  extended? 
If  you  studiously  exdude  the  rich  portions  of  the 
islsod  from  eontributing  to  the  rate  iu  aid  of 
poverty  in  the  poorer  districts,  you  deliberately 
oons^  their  inhabitants  to  starvation,    it  is  ob- 
vious tint  the  principle  of  a  local  rate  in  aid  is 
wholly  ioapplieable^  and  that  the  only  alternative 
is  a  general  tax. 

It  bflii^  established,  then,  that  the  rate  in  aid : 
can  ouly  he  limited  by  the  extent  of  the  island,  the 
osly  question  remains  between  loeal  taxation,  con- 
ised  to  iadividual  estates,  with  a  general  tax,  and 
a  gcnsnl  tax  witboot  any  refin«nce  to  locaUty. 
This  qnestino,  however,  we  must  reserve  to  a  future 
artiide.  - 

— ♦ — 

Tbbbb  are  few  subjects  of  ordinary  occurrence  in 
legal  practice  whi<^  oecasion  great«*  difficulty  to 
tbe  practitioner,  than  to  ascertain  exactly  the  extent 
to  which  amendments  of  ttie  record  can  be  made  at 
Nin  Prins.  In  a  ease  argued  before  tbe  Court  of 
Exchequer,  in  Ireland,  last  Trinity  Term  {Doolan 
V'L^im,  Jane  15,  1848),  the  question  arose  on  the 
felhnrii^  state  of  facts.  The  action  was  by  tbe 
isdonee  gainst  the  aecommodation  maker  of  a 
pmmiasofy  note,  made  payable,  in  the  body  of  the 
note,  at  a  pntienlar  plaoe.  The  dedaration  con- 
taiasd  two  qieeial  oooots;  tbe  first  averring  spe- 
eial  presentment,  the  other  general.  Tbe  plaintiff, 
having  failed  to  prove  presentment  at  the  place 
ountioned  in  the  first  count,  obtained  leave,  from 
tbe  learned  Judge  who  tried  tbe  ease,  to  amend  the 
record,  by  inserting  an  averment  in  tho  general 
count,  that  tliere  '*  were  no  effects  in  the  hands  of 
tbe  makerof  tbe  note,**  thereby  rendering  tbe  proof 
of  pressnlnMnt  uoneeessary.   On  the  motim  (or 


a  new  trial,  the  court  gave  no  opinion  on  the 
amendment 

Tested  by  the  language  and  intention  of  the 
statutes  (9  Cjeo  4,  c  15,  and  3  &  4  Vie.  c.  IOf>,  s. 
48))  and  the  decisions  thereon,  the  correctness  of 
this  amendment  fieenis  more  thxn  douhtful. 

The  first  of  these  statutes  provided  only  for  the 
amendment  of  variances  iKtween  **  any  matter  in 
writing,  or  in  print,  produced  in  evidenoe  and  the 
record so  thAt  tbe  desired  amendment  must  have 
bean  taken  from  the  written  instrument  in  evidence^ 
by  subsritnttng  the  ifuiuima  wrba  for  the  passage 
mistated.  Under  the  latter  statute,  if  the  legal 
etfect  only  was  intended  to  be  stated,  and  mistaken, 
the  mistake  could  be  amended  by  introdnmng  tlie 
tme  legal  oonstmction,  provided  that  in  neither 
case  tbe  ameadment  was  material  to  the  merits. 
Thus  a  guarantee  declared  on  as  addressed  to  the 
**  plaintiff"  alone,  but  which,  in  fact,  was  addressed 
to  "  the  plaintiff,  or  person  or  persons,  for  tbe  time 
lieiug,  carrying  on  the  business,"  was  held  clearly  a 
variance  that  might  have  been  amended  at  Nisi 
Prius,  Boyd  v.Mojfle  C.  B.  644) ;  and  tlie  same 
rule  was  laid  down  in  Evans  v.  Frytr  (10  Ad.  EL 
609);  frA»tan»v..ScW(8  Ad.&El.d01).  But 
whilst  the  court  will  exercise  a  lai^  degree  of 
liberali^  in  construing  these  statutes,  there  Is  no 
case  to  be  found  whidi  deddes  that  an  averment 
oan  be  introdueoA  which  wooM  have  tbe  efiM  of 
dialog  the  nature  of  the  defenee^  the  neoe^ 
ritv  for  sneh  avwment  havug  been  obvious  to  the 
pleader.  In  v.  OriA  (4  Car.  &  P.  22),  Lord 
Tenterden  refused  to  amend  a  declaration  which 
stated  a  special  acceptance  at  A.  or  at  B.,  and  the 
bill  appeared  to  be  aoeepted  at  B.  only,  saying,  "  It 
would  only  encourage  want  of  care  in  drawing 
pleadinga, — that  the  act  (9  Geo>  4)  was  meant  only 
to  aid  dwicai  mistakes,  and  not  snch  as  any  mHU 
who  could  read  would  avoid  making."  These  ob- 
servations, though  valuable  as  coming  from  the 
author  of  the  statute,  as  a  warning  to  the  practi- 
tioner to  avoid  such  mistatements,  must  be  re- 
ceived with  the  qualification,  that  if  tbe  defence 
or  plea  be  not  altered  by  the  amendment,  the 
court  wilt  direct  it  to  l>e  made.  The  9  Geo.  4  ad- 
mittedly applies  only  to  oases  of  variance  between 
tbe  written  instrument  deolared  on  and  that  pro- 
duced in  evidence,  ffanbury  v,  £X2a  (1  Ad.  ft  El. 
61)  ;  Gurjbrd  V.  Bayisy  (3  M.  &  Gr.  781) ;  Webb 
v.  Hiii,  (»  Car.  &  P.  465) ;  Matlerman  v.  JvdsoM, 
(8  Bing.  224).  Tlie  8  &  4  Vic  c  105,  s.  48,  ex- 
tends the  principle  of  tbe  former  act,  by  empower- 
ing tlie  Judge  at  Nisi  Prins, — in  cases  where  no 
written  instrument  exists, — to  make  amendments  of 
a  similar  character  to  those  allowed  under  tbe  for- 
mer statute ;  that  is,  if  tiie  unwritten  subject  matter 
of  the  acUon  were  reduced  to  writing,  the  amend- 
ment sought  to  lie  introduced  should  be  found  in- 
corporated therein.  Therefore,  the  rule  laid  down 
by  Lord  Tenterden. in  Jgtf  v.  Orid^  and  reiterated 
in  the  recent  case  of  Bowers  v.  Nlnm  (2  Car.  & 
Kir.  S72)  must  also  be  adopted  in  the  eonstmetiou 
of  Ibis  statute.  In  the  kist  case  referred  to,  tn 
covenaot  on  a  lease,  the  deolaration^mnitted  to  set 
out  one  of  the  penal  rents  reserved.  Maule,  J., 
says,  **  It  appears  to  me  that  tbe  enactments  for 
allowing  ameudmeitU  at  Nisi  Prius  were  intendetl 
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to  meet  variancet  arising  from  mere  Ai^a  or  acci-  | 
dents,  and  that  they  do  not  extend  to  a  case  like ' 
the  present,  in  which  the  party  has  intentionally 
■tid  designedly  irained  his  pleading  in  a  manner  1 
which  gives  rise  to  this  objection.    This  being  my  ! 
opinion,  and  the  allowance  of  amendments  being ; 
entirely  in  the  discretion  of  the  Judge  at  Nisi  Priiis,  | 
I  shall  not  allow  an  amendment  in  this  case  and 
the  Court  of  Queen's  Bench,  aHer  oonaideration, 
refused  a  rule  for  a  new  trial.    If  the  true  con-  ] 
struction  be,  that  "it  shall  be  lawful  for  any  court,  | 
BttLt  to  amend  when  any  variance  shall  appear 
between  the  proof  and  the  rental  on  the  record  of 
any  oonh'act,  Stc,  or  other  matter,  in  any  particu-  , 
lar — in  the  judgment  of  the  court — not  material  to 
the  meriU  of  the  case,"  &c  the  amendirent  in  the 
principal  case  was  going  further  than  the  statutes 
warranted.    The  averment  could  not  have  been  In- 
troduced under  the  9  Geo.  4,  not  being  a  portion  of 
the  written  contract  declared  upon ;  aor  ander  the 
3  &  4  Vic.  c.  105,  which,  if  our  view  be  correct, 
extended  only  to  such  amendments  as  we  before 
adverted  to ;  that  is,  when  the  averment  intro- 
duced by  the  am«idment  could  be  found  in  the 
contract,  or  other  cause  of  action  ;  and,  in  this 
view,  it  is  immaterial  to  discuss  whether  tl>e  amend- 
ment was  material  to  the  merits,  or  prejudicial  to 
the  defence.    The  words  "  other  matter,"  which 
appear  to  have  been  relied  on  in  the  argument  of 
the  principal  case,  as  conferring  large  powers  of 
amendment,  would  seem  to  include  causes  of  action 
ejuxdem  g9nerit  with  those  previously  enumerated, 
such  as  actions  not  directly  founded  on  written  in- 
struments, cgectment  and  replevipi  which  previously 
were  not  amendable  under  the  9  Geo.  4,  as  not 
professing  to  set  out  any  writteo  inctrument,  Ri^er 
v.  Malbon  (3  Car.  &  P.  504),  and  not  expressly 
unmed  in  the  3  &  4  Vic.  o.  105. 

Before  entering  on  an  examination  of  the  cases 
decided  on  these  acts,  we  must  call  the  attention  of 
our  readers  to  two  very  important  distinctions  in 
the  practice  of  pleading  in  this  country  and  in 
Eugland,  which  must  be  kept  in  view ;  first,  the 
allowance  in  England  of  but  one  count;  secondly, 
the  necessity  of  pleading  specially,  defences  which 
in  this  country  are  admissible  under  the  general 
issue,  both  of  which  will  be  seen  to  Iwve  an  impor- 
taiit  effect  on  the  law  of  amendment,— tlie  first, 
by  narrowing  the  plaintifTs  statement,  would,  parti- 
cularly with  respect  to  instrumeuts  difficult  of  coa- 
stnwtion,  place  him  at  a  condderable  (Uaadvantage 
.  if  it  were  not  for  the  very  liberal  construction  the 
oouru  have  given  these  statutes,  a  ooostmction  ad- 
mittedly adopted  to  relieve  plaintib  from  the  diffi- 
culty alluded  to.  Smith  v.  KwwtUm  (2  Man.  & 
Gr.  561^  and  for  which  the  same  reasons  do  not 
.exist  in  this  country,  it  being  here  in  the  plaintiff's 
power  to  stale  Ids  case  ia  as  many  forms  as  htj 
pleases.  The  second  is  of  consequence,  in  consi- 
dering the  rule  established  by  the  English  autho- 
rities, that  the  amendment  is  improper  where  it 
admits  of  a  plea  different  from  that  on  the  record, 
Gofrett  V.  ffattdely  (3  B.  &  Cr.  402)  ;  Braahier  v. 
Jackaon  (6  M.  &  W.  554);  Boucher  v.  Munatf 
(G  Q.  B.  362),  as  being  prejudicial  to  tlie  defence, 
a  test  not  so  easily  applied  in  this  country,  where 
the  maiten  of  defience^-.that  must  be  pleaded  apr- 


cially  in  England, — are  not  only  here  less  osusl  ia 
practice,  but  would,  in  many  instancea,  be  improper, 
as  amounting  to  the  general  issue. 

We  shall  consider  the  cases  on  this  subject  in  t«o 
classes,  those  in  which  the  amendment  sought  wu 
held  not  to  be  within  the  purview  of  the  aas,  and 
those  in  which  the  question,  admitting  the  proprim 
of  the  amendment  in  other  respecta,  was,  wbeifav 
it  was  in  a  particular  immaterial  tu  the  merits,  or 
whether  the  defence  would  be  prejudiced  tfaereb;, 

In  the  first  class  we  find  it  established  that  ibe 
object  of  the  statutes  was,  not  to  cure  viciov 
pleadings,  but  to  prevent  non-suits  from  variaDcts, 
Aikinwn  v.  Ratetgh,  (3Q.  B.  85 ;  6  Jur.  731);  to 
give  the  court  the  power  of  protecting  a  plsititiC 
by  amending  an  obvious  mistake.  Brown  v.  Dm, 
(2  Nev.  &  Man.  222,  Uenman,  a  J  )  and  am  to 
give  either  plaintiff,  or  defendant  an  opportuoitjof 
mending  their  hand,  l»  introducing  on  tin  record 
either  a  cause  of  action,  or  a  defenoe  dUferent  fraa 
that  first  pot  forward  \  and  on  thia  prindple,  tbit 
if  the  record  had  in  ibe  fimt  instance  stated  the 
cause  of  action  in  its  amended  form,  and  the  otlxr 
party  bad  not  been  misled  by  his  opponent's  plead- 
ing, different  issues  might  have  be«i  raised;  when 
the  question  really  is  not  whether  there  is  a  vsriaoce 
between  the  proof  and  the  record,  but  whether  tin 
defect  is  in  the  declaration,  amendments  wilt  not  be 
allowed  ;  as  where  the  year  of  the  demise  was  not 
stated  in  the  declaration  in  ^ectmenL  Dot  r. 
Poraonty  (6  M.  &  W.  158);  see  also  ZMv. 
Preece,  (5  Q.  B.  440) ;  FrankUn  v.  E.  ofFdmauik, 
(6  Car.  &  P.  529)  t  Doe  v.  ErriitgUm,  (1  Ad.  k 
£1.  750,  S.  C. ;  3  N.  &  Man.  646). 

In  the  next  plaoe,sapporing  theameodnuat  proper 
— as  not  introducing  new  matter,  it  then  will  bs  fur 
eoasida>Ation  wheUii^  the  yarlanoe  be  not  in  a  parti* 
cular  material  to  the  merits,  or  the  amendment  pro- 
posed prejudicial  to  the  defence,  as  whentbedefeud- 
ant  would  be  thereby  deprived  of  wliat  would  bave 
been  ground  for  a  motion  in  arrest  of  judgintini, 
Atkinaon  v.  RaUigK  (5  Q.  B.  79 ;  6  Jur.  791);  of 
the  pleading,  as  amended,  would  be  demurr^le. 
Evana  v.  Powia^  (11  Jur.  1043).  And  the  beit 
test  of  the  extent  to  which  the  particular  smetid- 
nient  is  prejudicial,  is  that  before  alluded  to,  namelT, 
whether  the  same  plea  would  lie  applicable  before 
and  after  the  amendment.  In  Sowhee  v.  Detmif, 
(17  Law.  Jour.  171,  Ex.  N.S.)  the  words  proved 
being  different  from  those  laid  in  tlie  record,  the 
court  refused  a  new  triaU  saying,  the  words  ai 
amended  were  aotionablek  but,  that  if  llie  wordi 
inserted  by  amendment  oonld  have  been  awrsred 
by  a  plea  of  justification,  and  that  the  original  wordi 
could  not,  tlie  amendment  would  not  have  been 
proper  ;**  and,  in  a  similar  case,  Pater  v.  SaJcer, 
(ti  Jur.  170i  16  Law  Jour.  124,  C.P.N.S.)  WiMe, 
C.  J.,  says  the  amendment  must  be  allowed.  "  Aa</ 
plea  the  defendant  could  have  pleaded  would  Iiave 
equally  boeii  an  answer  to  both,"  u «.  the  amended 
and  original  record,  and  the  same  rule  is  followed 
iu  ifmim  V.  Knoweideuy  (2  Man.  &  Gr.  561).  Au4 
in  all  cases  where  the  amendment  required  ariKi 
merely  from  a  mia-stMement  of  the  cause*  not  & 
misconceptiou  of  the  right  of  action,  the  court  vill 
be  very  liberal  in  tlie  exercise  of  this  power,  if  it 
bf  nut  prejudicial  to  the  nedts.  Sai»^fS 
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MiUhewt,  (4  H.  &  W.  343):  Guvford  v.  BayUjf, 
(3MAn.ftGr.78l);  Htmbtny  v. ^l/a,  (l  AA. b  tl. 
61);  Svamt  v.  Fryer,  (W  Ad.  &  El.  609),  Whit- 
wn^thv,Sehefr,(fi  Ad.&EI.SOI);  Bvydv.MoyU, 
{i  C.  B.  63S)  I  SmiOi  v.  Brandnm,  (S  Soott,  N.R. 
5.19 ;  I  Nev.  &  Man.  338).  In  Edmirdt  r.  UacK 
(3  Han.  ft  Gr.  8]!9,)  the  deniMe  in  Uia  qectnient 
wu  on  the  15th,  the  pnmf  wrr  of  a  right  of  entry 
on  the  16th.    This  variance  was  amended,  and  on 
a  motion  for  a  new  trial,   Tindal,  C.  J.  says — 
"  There  was  a  variance  between  the  allegation  in 
the  lesae  and  the  proof,  the  amendment  of  which 
is  clearly  warranted  by  the  statute.    It  is  aaid,  this 
ii  an  improper  interference  with  the  admission  of 
the  defendant  in  the  consent  rule ;  on  the  amend- 
ment being  made,  the  declaration  is  to  be  considered 
as  bavii^  been  always  in  its  amended  form,  and 
the  ooDsent  rale  ia  to  be  takcm  as  always  applicable 
thereto.     CDftauni,  J» — In  many  instances,  un- 
doubtedly, it  may  be  material  to  the  meritt  whether 
the  right  of  entry  accrued  on  the  one  day  or  the 
other.    In  such  a  oase  the  judge  would  in  all 
probability  refiiae  to  amend,  and  MomU,  J. — The 
concent  is  to  confess  any  lease  that  will  establish 
the  title  of  the  lessor;"  in  Mariott  v.  Edwardt, 
(I  M.  k  Rob.  320,  S  C.  6  Car.  &  P.  208,)  tlie  court 
allowed  the  proper  psrisb  to  be  inserted,  the  purties 
not  b^ng  misled  by  the  misdescription  ;  nnd  see 
GlaAwtU  V.  Stegidi,  (»  Soott,  60)  ;  Robm-tt  v. 

1  H.  ft  Gr.  fi77);  Boyt  v.  AnceU,  (5  Bing. 
N.C  390).  There  is  one  case  which  illustrates 
strongly  tlie  length  to  which  the  court  will  go  where 
the  merits  are  not  affected.  The  action  was  by  the 
iadoTKe  against  the  indorser  of  a  bill  of  exchange. 
The  evidence  was,  that  the  defendant  was  payee  of 
the  bill,  sod,  ih  that  capacitT.  indoraed  to  the 
plsbitiK  The  eoort  allowed  the  amendment,  as 
the  dcAodant  eonld  raise  do  defence  to  the  record 
as  amended  that  was  not  open  to  him  in  its  ori- 
ginal form.  This  case  is  not  opposed  to  Jelf  v. 
Oridt  there  the  bill  waa  stated  to  be  specially 
seeepied  at  **  A.  or  B."  in  the  alternative,  purport- 
ing to  give  the  hoc  verba,  whereas  in  the  former 
esse,  tccording  to  the  usual  form  of  pleading,  the 
legal  effect  alone  was  giveu,  which  the  court  will, 
at  we  have  shewn,  be  most  liberal  in  amending, 
wbeo  the  dt^endant  is  not  thereby  prejudiced. 

To  apply  these  principles  to  the  case  under  consi- 
deration, we  think  the  amendment  went  further  than 
loy  oi  the  cases  we  have  referred  to ;  first,  because 
th«  avennent  placed  on  the  record  was  not  drawn 
from  the  instrument  upon  which  the  action  was 
fonndsd,  wbethar  it  be  considered  with  respect  to 
ymmmm  »srfta,  or  the  legal  ^ectt  and  secondly, 
becme  the  plaintiff^  havingstated  hisoause  of  action 
ii  ssniny  shapes  as  appeared  to  bim  necessary  to 
■Bftsin  it,  should  not  be  allowed  to  Introduce  an  aver- 
OMot  necessarily  requiring  a  new  plea.  It  may  be 
nid  that  as  all  these  defences  are  in  this  country 
anilsble  under  the  general  issue,  that  the  defendant 
was  not  prejudiced  ns  he  would  be  at  Westmiuster, 
if  confined  to  one  plea,  but  it  appears  to  us  that 
the  plaintiff  having  the  right  to  state  his  case  with- 
oot  soy  limit  aa  to  the  number  of  counts,  and  the 
defendant  going  to  trial  with  a  legal  defence  to 
each,  which,  in  Jhickwvrth  v.  Hart-uoih  (A  M.  ft  VV. 
i^,)  was  held  to  be  the  defence  at  nisi  Priui^ 


and  not  the  defence  to  the  action,  that  it  was 
never  intended  by  the  l^slature  that  the  plaintitT 
should  be  allowed  at  the  trial  not  only  to  cure  a 
variance  between  his  statement  and  his  proof,  but, 
in  the  language  of  Pa^e,  B.,  C Doe  v.  Parmms,) 
"  to  core  a  defect  in  bis  declaratioa." 

By  these  observations  we  do  not  mean  to  imply 
that  the  discretion  of  the  judge  in  the  principal  case 
was  not  rigliily  exercised  ;  if  he  hnd  refused  to 
amend,  his  decision  could  not  be  reviewed,  and  his 
strong  sense  of  justice  no  doubt  induced  him  to 
allow  the  aniendmeni — whether  his  own  opinions 
were  favourable  or  otlierwise — in  order'that  the 
question  might  receive  a  more  solemn  adjudication 
by  the  full  Court. 


{^Contihutd from  page  48.J 

5.  That  the  Biabop  in  whoM  lUoceM  the  church  of  such 
iliBtrict  Bhall  Iw  situate,  Hhali  have  all  ecclediulical  aud 
spiritnal  jurisdiction,  powen,  aiid  authorities  ia  and  over 
inch  dUcrict,  widthc  iiioaialwnt  or  perpetual  vormte  aiid  io- 
hAbitonta  thereof,  iu  the  name  iDODiier,  as  if  the  eutire  of  the 
•aid  district  had  bseu  lurued  out  of  paristwe  stlaate  wltbfa 
such  diocese ;  and  the  s^d  district  sbsU  be  deemed  to  ba 
witliio  the  limits  of  mch  dioceee :  provided  that  aothing' 
herein  contained  shall  render  the  incumbent  of  an;  parish  a 
portion  whereof  shall  be  Induded  in  such  district,  or  the 
entoloments.  rents,  or  tithe  rent-charge  of  his  beaefioe,  Bub- 
ject  to  the  jurisdiction  of  any  birikop,  save  tlie  Iriehop  ia 
whose  diocese  his  benefice  shall  be  situate,  or  {M^nJlcehls 
i%htB  or  liabilities  otherwise  tliou  same  woold  have  been 
affected  iu  case  snch  district  had  been  foroMd  niulsr  the  pro- 
risiouB  of  the  said  flrat-reeited  act. 

6.  '  And  whereas  there  are  nidted  parishes  in  IrmUmd, 

*  and  it  may  be  expedient  on  tlie  death  or  rsnoTal  of  the  in> 
'  cumbcuts  thereof,  to  tUsumte  saoie  i  And  whereas,  uMia 
'  houses  have  been  or  majr  lie  built  on  the  glelie  load  of  tbs 
'  parislwe  forming  same ;  and  the  incumbents  of  same  may 
'  l>e  entitled  to  certaiu  sums  of  money  to  l»e  paid  to  such  iii- 

*  i-ambeuts,  or  their  executors  or  adiniaistratur^,  on  the  re- 
'  moval  or  death  of  such  iucnmbents,  by  their  suoveesors : 
'  And  whereas  in  the  event  of  such  united  parishes  being 

*  disaiuted, the  glebe  howea  would  be  too  larKSfortberesl- 
'  denes  of  the  iueombeot  of  any  one  of  the  two  parishes 
'  thsretofure  ftentng  sach  nnited  parishes :'  Be  it  cnaetad, 
after  the  passing  of  this  act  any  snch  incambeot  of  any  sacli 
united  parishes  may,  with  the  consent  of  tlie  Lord  Lieuteu. 
ant  and  the  Privy  Council,  six  at  least  of  the  said  Privy 
Council  OMsentiug,  exchange  snch  gletMun  which  such  glebe 
boose  may  liave  been  built,  for  lands  of  equal  or  greater 
value  ia  any  one  of  such  disunited  parishes,  whereof  be,  the 
swd  incumbent  may  be  entitled  to,  in  such  manner,  with  such 
consents,  and  under  all  the  rules  iu  the  acts  relying  to  the 
exchange  of  glebes  in  Ireland  mentioned  t  provided,  that  in 
asoertMning  the  value  of  the  glob*  land  so  to  be  exchanged, 
saoh  value  slisli  be  set  apmi  euch  glebe  boose  and  other 
baildinge  as  the  Lord  Lieutenant  and  Privy  Council  shall 
deeni  Jnst;  and  it  shall  not  be  lawful  for  snch  iocnmbeut, 
his  executors  or  administrators,  to  have,  or  claim  from  any 
successor,  any  sum  of  money  to  which  he  or  they  might  be 
entitled  iu  respect  of  any  such  glebe  bouse,  building,  or  im- 
provements i  and  that  any  certificate  granted  to  such  incum- 
bent shall,  after  sucb  exchange,  l>e  null  and  void. 

7.  That  all  the  provisions  in  the  said  acts  hereia- before 
recited  applicable  to  districts  formed  there-nnder  shall  aa 
amended  by  this  act,  tw  appIicsUe  to  districts  to  be  formed 
uuder  and  by  virtue  of  this  act,  so  far  as  the  same  are  not 
inconsistent  with  this  act. 

8.  That  this  act  may  b«  amoidedor  repealed. 

Caf.  XLU. 

An  Act  to  focilitate  the  perfornuiuce  of  the  duties  of  JusticM 
of  the  peace  out  of  sessions  within  Em/laRd  and  Tfa/«s 
with  respect  to  persons  cluirged  with  indictable  olTences. 

[Uth  AuguBt, 
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Sec  IS  ^Kffkik  wmroiUt  may  b*  backeJ  in  Irthatd,  and  vice 
vtraA^  iu  the  event  of  partie»  eieaping.  Warrants 
to  indoraed  to  he  valid. 

14.  EMffiUh  or  Iriah  warranti        be  backed  in  Scot. 

land     Warratit$  w  indonedto  be  valid. 

15.  Seotrh  warrant*  wutg  bt  backed  i»  England  or  Ire- 

land.     WarrantB  to  indonai  to  be  wUd- 
S3.  Act  to  extend  to  BermdL-itpot^l\Beed,  but  not  to 

Scotland,  Ireland,  ^e.,  except  at  to  badting  iff 

warrantt. 
S3.  Commencement  of  act. 

IS.  Tbitt  if  any  perenn  nt^inst  whnm  a  warrant  shall  be 
issued  in  any  place  in  England  or  Wales,  bj  any  jiutice  of 
the  peace,  or  by  any  jodite  of  the  oonrt  of  Queen'a  Bench, 
or  Justice  of  Oyer  and  Terminer  or  gaol  delivery,  for  any 
Indictable  offence  ihall  escape,  ffo  into,  or  be,  suapeoted  to 
be,  in  any  part  of  Irebnd.  or  if  any  per*on  aipUnst  whom 
such  warrant  shall  be  Issued  in  any  county  or  place  tn  Ire- 
land, ahall  escape,  tro  into,  or  be,  or  suspected  to  be,  in 
any  place  in  England  or  WaUt,  it  shall  be  lawAil  for  any 
justice  of  the  peace  ia  and  for  the  place  Into  which  such  per- 
aoQ  shall  escape  or  go,  or  where  he  shall  rewde  or  be,  to 
Indorse  (K.)  such  warrant  shall  lie  a  sufficient  authority  to 
all  pertona,  to  ezecnte  same  Id  the  placo  where  the  justice 
so  indorsing  It  shall  have  jurisdiction,  by  ^iprehen^ng  the 
peraon  ag^oat  whom  aaeh  wamat  shall  have  been  granted, 
and  to  eOQvey  bin  bafiiro  the  juatlcas  who  granted  saaw, 
or  tome  other  Jnstleei  who  shall  tberevpon  proceed  in  sneh 
manner  aa  If  the  said  ptratMi  bad  been  apprehended  in  the 
said  last-mentioned  ooonly  or  place. 

1 4.  That  if  any  person  against  whom  sueh  warrant  shall 
be  iaaued  in  England  or  Irebnd,  ahall  esci^w,  go  into,  or 
be,  or  be  suspected  to  be,  in  Scotland,  it  flhslt  he  lawful  for 
tha  sheriff  or  steward  depute  or  substitute,  or  any  joatioe  of 
the  peoco  of  tha  county  or  pUoe  where  snch  peraon  ahall  go 
into,  or  be,  to  hidorae  (K.)  tha  s^d  warraat,  wUeh  shall 
be  a  snflclent  aatbority  to  all  persons,  to  oxoente  same  in 
tiie  eeaoty  or  pUee  where  h  shall  have  been  so  indorsed,  by 
apprehending  the  person  ogafnat  whoa  such  warrant  shall 
have  been  granted,  and  to  convey  him  Into  England,  WaUt, 
or  Ireland  where  the  justice  who  first  istned  the  said  war- 
root  ehotl  have  jniisdiotion  to  be  there  dealt  with  according 
to  law. 

15.  That  if  any  person  against  whom  such  warrant  shall 
be  issued  In  Scotland,  who  shall  eaciqie,  go  Into,  or  be,  or 
shall  be  sBspectrd  to  be,  in  England  or  Ireland,  it  shall  be 
lawftal  for  any  justioa  of  tbo  peaee  In  the  place  Into  wMch 
aaeh  person  shall  escape,  or  where  be  ahaU  be^  or  ahall  be 
M^eoted  to  be.  to  ladorae  (K.)  the  said  warrant  wU^ 
■hall  be  aalBdent  aathori^  to  the  persona  bringii^  same, 
and  to  all  persons  to  exeeate  tha  etid  warrant  in  the  ooooty 
or  plaoe  wberelt  Is  so  indorsed,  by  appreliendiag  the  person 
against  whom  such  warrant  shall  have  been  granted,  and  to 
convey  him  into  the  place  In  Scotland  next  acljoinittg  to  Eng- 
Und,  to  be  dealt  withaoeordlntr  tothepraotteeof  tbelawftf 
Scotland,  as  If  the  told  offbnder  had  been  i^prsbended  in 
Scotland. 

M  Bat  DOthlDg  bi  tUe  act  shaU  extend  to  Seotland  or 
Jrehnd,  ortothebleacrf  Jfta,  Jeneg,  or  Ouerna^,  save 
and  except  the  provisions  respecting  the  backing  of  war- 
rants. 

as.  That  thia  act  ahall  commence  and  take  eftot  oa  the 
SdOetober,  1840. 

Cap.  XLni. 

An  Act  to  fadlitate  the  performance  of  the  duties  of  Justices 
of  the  peace  out  of  aessiona  within  England  and  Wain, 
with  reapeet  to  eammary  eoorletions  and  ordera. 

[14th  Anjnat,  1848.] 

Cap.  XLIV. 

An  Act  to  protect  joBtiees  of  the  peace  from  vexattooa  actions 
done  by  them  la  tbe  ezecotiou  of  iMr  oAee. 

[iitbAmgmtt,  1846.] 

Cap.  XLV. 

An  Act  to  amend  the  acts  for  fkcilitatiiig  the  winding  np 
tha  allhirs  of  Joint  stoclc  companies  unable  to  meet  th^ 
peoni^y  engagements ;  and  also  to  fiidlitate  tbe  disso- 
lution and  winding-up  of  joint  stock  compaifles,  and  other 
partoersbipa.  lUtbAmgwet^  1848.] 


9eo.  I.  To  what  CompanicM  Act  in  to  apptf. 

a.  Act  to  applg  to  Mining  Companies  and  ctrttk 
Building  Societiet. 

5.  Interpretation  : — "  Zord  Chancellor  .***  *'  Cm^. 

njr ;  '  "  Member  t"  "  Coiutitnlion  ^a  Compeng 
"  Contribmlorgi"  "  Cattt"  •»  Creditor  :"  -  Pir. 
tont"  "TTke  Cowrtt"  "  Xuter :"  "  fSaf' ead 
"Conrt  of  Bemkmptcift"      Order  (itsafafc:" 
Nuadier  and  Gender. 
4.  Short  Title  of  Act. 

A.  Wk'i  mag  petition :  Act  of  Bankruptcy :  declaretim 
of  intolwncg .-  Judgment  against  the  Compng : 
Decree  or  order  against  the  Coa^tang:  eetiot 
against  a  aieaiier  for  Compang't  debt :  Creditan 
Affidavit  of  debt,  and  Writ  tifSmssmamt.  IMm. 
Intion  or  ceasing  to  earrg  oa  6aaiaeaa other  js^ 
ficient  ground  for  dtMtolmtiom, 

6.  JVb  Petition  after  Fiat  but  under  directum  i^Ow 

of  Bankruptcg. 

7.  Proceedingt  in  Bankmpteg  to  be  eemeUeiee. 

8.  Sending  of  Petition  and  aabeeqngnt  pneeadinjt. 

9.  Proceedings  not  to  be  impeaeked  hg  reaoom  eftkt 

petitioner  not  having  been  defy  qnalifitd. 

10.  Petition  to  be  advertised  m  London  OazeOe,  ad 

served. 

11.  Comrtwfog  order  PeHHantaelmdmtrJ^ftrait 

Sefoioot 

IS.  Court  wtahe  order  IKet  or  r^reaet  io  MiMer. 
IS.  Court  OMW  app^  the  provitiom  ^tha  Caaetitnties 

of  the  Cuetpang. 

14.  Court  mag  make  order  aheolnte. 

1 5.  Eoerg  order,  until  order  absolute,  to  be  advertitti, 

16.  f\rom  whai  period  Companiet  to  be  dieeoioed. 

17.  Ah'ftMur  to  eerrg  im  order  abeohde  h^brm  Meitn 

within  ten  dags, 
18>  On  dietoUtion  ts  Suit  CWt  wqr  0nAr  leindiMg. 

up  under  tkie  ad. 
19.  Afier  order  abeohUe  Aaeett  not  to  be  diipeetd  ^. 

50.  muter  Miqr  appoint  Interim  Manaatr. 

51.  Notice  of  appointment  of  Official  JUbaoycrs  fk 

Matter. 

28.  Matter  to  appoint  Official  Manmger. 

SS.  In  appointing  Official  Manager^  J^ular  ou^vAir 

adopt  or  ryect  proposals. 
34.  Recognizances  of  Official  Manager  and  his  suretUt. 
Sfi.  Master  mag  order  Official  Manager  and  hit  Sen- 

tiet  topiyom  their  reeognixaneea. 
S8.  Maeler  mmg  faAtf  Socaritg  if  Omermn^  Soeiita. 

57.  Appointmantt  and  removaU  to  be  valid  mtkont 

CMijSraiofuMi,  and  to  be  advertised 

58.  Manager  to  have  custodg  of  books,  jrc 

59.  On  appointment,  all  Estate,  effisctt,  and  credUt  <^ 

the  Company,  and  all  powert,  ^c,  to  vest  in  Of- 
ficial Manager.    Regietration  of  ordera  oisahft 

and  appointments  of  Official  Manager. 
Sa  When  order  made  on  Petition  hg  direetion  tflht 

Court  of  Bamkrmotcg,  aU  estate,  ^e.  ^  Aiaigneit 

to  vett  in  Official  Manager, 
81.  Until  Court  ahall  regidate  bg  general  orders  aB 

mattert  relaHng  to  Official  Manager  not  premdtd 
far  bg  the  Act,  praetke  aa  to  raeaiaera  la  hi 
followed. 

Sa.  Conrt  mag  allow  Satarg  to  Official  Manager. 

33.  Official  Manner  mag  emplog  Solicitor. 

34.  Duties  qf  Official  Manager. 

SS.  At  to  passing  accounts  of  Official  Manager;  xke 

allowed  to  turcharge,  ^c. 
96,  Official  Manager  to  keep  boolw  of  proeeedinp, 

wkiek  ahattbe  eert^bgtka  Maalar. 
87.  Moator  to  detennme  what  partiaa  are  to  attendpro' 

eeedingt  b^ore  him  i  and  mag  ^peint  reprattate. 

tivet  of  Contribntoriea  or  elaaaea  ^  Contributoriei. 

38,  All  Contribntoriea  on  the  litt  mag  appear,  tthmit 

propotalt,  kc. 

39,  Lunatics  to  be  represented  bp  their  Committees,  and 

Minora  bg  their  Guordiano. 

40,  Partiea  to  naeu  Solmtora  imwhom  nolieetttk 

aerved. 
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41 

*% 
4X 

44. 

45. 
46. 
47. 
40 
49. 

SO 


51. 
59. 
53. 
U. 

MS. 

57. 

M. 

59. 
60. 

61. 

8i 

6i. 


66. 
67. 

60. 


at. 

70. 
71. 
71 
73. 

74. 


T8. 
IT. 

76. 

79. 
60. 
61. 


Im  Jtfamtt  ofdut  di%CMe,  prwemtion  t^prteted- 

imfs  wunf  be  yiMM  Cs  other  partie: 
Ihm  9/  Patitiomtr,  jrc.  mat  to  abtUe  proceeding: 
Prattedimgg  tebetm  pfopoeai,  attd  ma  bf  itate  of 

/acta  amdpnpoui. 
Muter  mif  dupetiae  wUk  wmramtt. 
AdjoMmmuKt  oj  proeetdingt. 

Matter  mm/  m-der  otker  advertuementt  or,  tervwei. 
Matter  to  (five  cert^fieaten  of  Entries,  ^c. 
Contributoriet  majf  itupevi  booki. 
Book*  of  partnerwkip  and  official  mnmager  to  be  evi- 
dence. 

Ditaolved  Cvmpomiet  totme  and  be  tmed  in  the 
of  "tk€  i^fidal  MatuLger"  ttftkepartiaUar 
pmmjf. 

CrmiMmi  proettOage  on  beM^the  Cempta^  to  U 

pnteennted  bg       OJSeial  Anager. 
PemJiag  actum*,  ^e.,  t^ainU  the  Company  wtof  be 

proaeetUed  agaimtt  the  Official  Manager. 
Pending  actione,  fpe.,  an  behalf  of  the  Compamg  may 

be  proaacm^d  m  the  name  of  the  Official  Manager. 
Death  of  Official  Manager  to  abate  aetum^  ffc 
Official  Manager  with  tie  appnbaliem  tift^  J<u. 

tar.  My  CMi^BroanM. 
Ordara  awid  ihereea  of  a  Court  of  Equity  agaimtt 

the  Qffiaal  Manager  to  take  ^iet  againai  the 

Compamg. 

Judgments  againat  Official  Maaagar  to  take  effict 

againit  the  Caa»pm»g. 
Act  not  to  afiel  r^tB  of  trtditara  mar  eaiatmg 

eomlrmctM. 
Official  Manager  to  be  indemnified. 
No  actiom  or  aait  to  be  inatitated  or  proceeded  with 

bg  Offieaal  Manager  bat  Ay  leave  of  the  Matter 
No  c/oui  of  wng  cimtribation  in  retpert  of  hie  ahare 

lobe  tfti  off  againU  aim  demand  of  the  Qffleial 
Mmfir  of  a  diaaohed  Cowtpainf  agaimat  awAeom. 
trihatory. 

Official  Mamager,  with  leave  ofMeater,  may  defend 
aetiont  or  auita  gainst  individual  eontributora. 

The  Matter  may  aammon  any  peraon,  whether  a 
member  of  the  Company  or  not,  to  giveevidence  aa 
to  the  affiiira,  j-c. 

Coettfwitmeaaen. 

Ptnalty  am  Cemtributoriet,  ^c. ,  concealing  the  eatate 

tftka  Compaiuf,  £l0O.  and  double  the  oalueofihe 

eatate  eenet^d. 
Ptading  tka  aamding  up,  Mnlar  mt^  rt^ire  pay- 

wtent  ofhatemeea. 
Ordera  may  be  e^ced  upon  nffidaait  ^  d^iUt, 

and  mithomt  previoaa  demand. 
Conveyancea  or  aaawnmenta  of  real  eatate  or  ehatteta 

real  bg  Official  Manager,  how  to  be  made  md  ofr> 

tified. 

Aa  to  atoek  ia  the  Funda,  ^e. 

AgnMtf  ofmmuy  into  the  BamA. 

Hal  tfdabta  to  be  made  out  by  the  Official  Manager. 

ibet»  to  mdMTtiaa  eomtaamaeattat  ^fwindmgMp 

Noatiio»oramit  tobeinalitmUdorproeeHUdwitk 

agaiaat  tke  Commany  but  iffter  proqfofdebt, 
Roofofdebtatobemadeaaiithaidin^ey,  arotkar^ 

wiae  aa  MaUer  ahall  direct. 
Maater  to  allow  or  diaallow  dcbta. 
Official  Manager  to  makeomt  Hat  nf  Ceniributtriea. 
lia  to  be  aettUd  by  Maater  mmd  nelite  giMm  qfkia 

hegimumg  to  aettle. 
Natiee  to  ha  giwtHto  partiea  nt^dadiMoroMchided 

fnmtka  Hat. 

liai  to  bt  eoae&uwf  when  ttttiadf  mUaa  emue 
thewm  to  tke  contrary. 

No  peraom  eMilbd  to  appear  aa  ComtribiUory,  un. 
Uaa  Naau  om  Idat. 

Coatribnioriea  may  mmmoH  other  peraona  to  «Aov 
cauae  wAy  they  ahould  not  he  inatrted  ai,  or  ex- 
cluded from  the  Idit. 

Maater  to  direct  payment  of  Debta, 

Alihom^  Aaaeta  not  inanffiiieut  until  collected, 
Maater  may  take  Catta. 


84.  Maater  to  apportion  aawunta  of  CoUa. 

86.  Notice  of  intention  to  make  Calla  to  begioemby  ad- 

oertiaemant. 

S6.  Vulaaa  eaute  ahoiau  to  (Ac  eontrary,  order  to  be 
wnde  for  pa/memt  of  OeUa. 

87.  Order  to  be  adoertiaed  and  aerved, 

80.  Official  Manager  may,  with  apprf^tatian  of  Matter, 
enforce  payment,  give  tiau,  ^c. 

89.  Maater  may  direct  Action  or  Suit  where  Aaaeta  of 

a  deceaaed  contributory  are  not  admitted. 

90.  Cfficittl  Manager,  Inf  direction  of  Maater,  to  circu- 

late Accounta  and  Ballance  Sheeta,J[e, 

91.  Power  to  Maater  to  direct  /aeuea^  fecial  eaaea, 

amd  Actioiu, 

99.  Mmattr  to  abjudicate  on  mattera  of  intemat  coutaat. 

93.  Ordera  t{f  Maater  to  be  valid  without  eotifirwmliou, 

94.  Ordera,  {rc.  to  be  filed 

96.  Order  of  tiu  Maater  to  kaoa  the  ^^tff  Order*  of 
Court. 

96.  Maater  to  have  all  ueual  poibera. 

97.  In  caae  of  illneat  or  abaence  of  any  Matter,  the 

Maater  acting  far  kim  to  have  aU  ueual  Pmera. 

98.  Matter  acting  mring  Vacalioua  to  haoa  alt  lumml 

Powera. 

99.  AppeaU  to  Lord  ChaueaUor,  jte. 

100.  Maater  may  make  Special  Report  aa  to  matter* 

ariung  in  winding  up. 

101.  Rehearing  before  the  Lord  CkaHeattar. 

105.  Appeal  to  the  Bouae  of  Lord*. 

103.  Cotia  tfprooiag  IMtt^  ^e.  to  beat  tke  daereliom 

of  Maater. 

104.  Coateof  proceedinga  before  the  Court. 

106.  How  coata  to  be  aaeertaiaed. 

106.  How  recoverable, 

107.  Lard  CkameeUor  may  fie  7*a6lr  pffee*. 
106.  NetiiceawmyheteevedbiyhmmgaMthypoA, 

109.  A*  to  adoertiaamenta  iu  Ireland. 

110.  Adoertiaements  in  London  and  Dublin  Gazettea  to 

be  evidence. 

111.  Courta  to  tahe  judicial  notice  of  aignature  of  Maater 

or  Regittrar  and  of  Office  aeata. 

115.  Forging  any  auch  aignature  or  aeal  to  be  Febnuf, 
119.  Pumahment  ofperaont  giving  falae  evidence,  jrc. 
114.  Any  Coutrihutory  of  a  Compare  ditaoloed,      .  wu 

der  thit  act,  with  knowledge  of  or  in  contemplation 
of  ditaolution,  dattfoying  boaka^  ^e.,  guilty  <jf 
a  miademeauor. 

1 16.  EmfbreeuKut  iu  Ireland  of  ordera  of  Ae  Court  iff 

Ckameery  of  England,  and  vice  vend. 
1 18.  Deereea,  f^c,  under  thin  Act  may  be  regiatered  in 
Scotbind,  and  execution  may  be  had  aa  upon  a  dO' 
eree  interponed  upon  a  bond,  jre 

117.  Where  the  Company  thall  be  wound  up  in  England^ 

and  where  in  Irtlaxd. 

1 18.  Court  to  have  aueh  juriedi^ion  aa  msok  a  auit  dubf 

iuatilmted.    Qemaral  praetka  ^  Cemrta  to  bajbl. 
towed  where  met  waned  under  (Mi  act. 

119.  Court  may  atay  proceeding*  on  any  report  or  order. 
ISO.  Matter*  mot  provided  Jir  to  ha  re/ieted  to  the  Court, 
lai.  Power  to  Lord  Chancellor  to  appoint  Official  Ma. 

nagera. 

138.  Lord  Chancellor,  with  the  advice  and  eouaemt  ^ 
Maater  of  Rolla  amd  Vice  CkaaeMar,  to  maie 
General  Suka  and  Ordera 

1S3.  Di^ri^  Commiaaionera  of  BarAruptey  and  Jmdgm 
o/*  County  Court*  to  be  Maater*  Extraordinary  in 
Chancery,  and  wMter*  may  be  rfferred  to  them. 
ProoiriM*  a*  to  General  mile*,  t^e.,  to  apply  to 
mck  Diatriet  Commisaionera  and  Judge*. 

134.  Proviaion  aa  to  General  Ordera  to  apply  to  Ireland. 

185.  Petition  for  diaaolution.  ^c,  la  b*  a  Lit  pendent. 

1 26.  Forma  in  Schedule  may  be  uaad. 

187.  Act  not  to  appfy  to  Scotland. 

188.  Act  may  be  amended,  jrc. 

•  WbmM,  bj  the  7  &  8  Vict  c.  Ill,  for  facilitating  the 

•  winding-up  of  the  affitira  tf  Joint  atock  eompamiea  unable 

•  to  meet  their  pecuniary  engagement*  :  and  the  8  &  9  Tlet. 
-&  W,Jbr  facilitating  tha  win^g.up  the  affiiira  of  joint 


Digitized  by 


56 


THE  IRISH  JURIST. 


*  atoek  emipailiff  in  Ireland  muble  to  wutt  their  pecuniary 
*9nytifiem*iu$i  and  by  the  9  &  10  Vict.  e.  28,  to  facilitate 

*  the  aittolutioK  of  certain  railway  eompaniei,  it  was  enacted 

*  that  it  ahould  be  lawful  for  a  neetini^  of  the  shareholders 
*of  any  company  in  said  act  mentioned,  to  determine  same 

*  shoaid  he  dissolved  ;  and  that,  in  addition  to  the  question 

*  of  dissolutinn,  it  should  he  imperative  on  the  meetinff  to 
'decide  whether  such  diMolution  should  or  not  be  tut  art  of 

*  bankmptcy.  for  the  purpose  of  haTing  the  affairs  of  the 

*  company  wound  up,  bat  that  raeh  proVision  ahould  not  ex- 

*  tend  to  railways  In  Set^land ;  and  that  any  three  of  the 

*  oomniittee  of  any  company  an  diainlved,  at  any  tima  after 
'  the  ^Uasolntion  thereof  shoaid  have  been  revolved,  or  any 

*  creditor  of  sutrh  company  to  the  amount  reqvialte  to  sup- 
'  port  a  fiat  ia  banlcruptcy  in  England  and  Ireland,  or  a  ne- 
'  queetration  in  Scotland,  miifht  within  three  months  after 

*  the  disnolution  thereof,  petition  that  a  flat  in  bankruptcy 

*  miiiht  issue  R|rninst  such  company  if  in  England  or  Ireland, 
'  or  that  the  estates  of  the  company  sequestrated  if  in  Scot- 
'  land ;  ami.  that  upon  the  production  of  a  copy  of  the 

*  London  Oazette  contMninic  the  reaolutton  of  any  such  ^ 

*  meetlaif,  that  the  disanlatloii  ihould  be  an  act  ofhank- 

*  roptcy,  or  upon  the  petition  of  any  three  of  the  eommitteet  | 

*  or  of  any  eredltor,  a  flat  in  banhinptoy  ahoold  tssae  aminat  ' 

*  such  company  hy  their  registered  name,  and  the  company 

*  should  thereupon  he  deemed  within  the  provisions  of  the  . 

*  said  acts  for  facilitatinf^  the  winditig-np  of  joint  stock 

*  companies,  &e.,  and  for  facilitating  the  winding-up  nf  joint 

*  stock  companies  in  Ireland,  &c.,  as  if  a  flat  had  isnued  he- 

*  fore  its  dissolution,  hut  such  last  provision  was  not  to  ex- 

*  tend  to  Scotland:  and  whereas,  it  is  expedient  that  the 
'  said  two  flrst-mentloned  acta  should  be  amended,  and  that 

*  farther  fmeilitie^  should  be  givm  for  the  dissolution  and  , 
'  wlndliv-np  of  Joint  stock  companies  and  other  partner-  : 

*  aMpa  :*  be  It  enacted,  that  this  act  shall  apply  to  alt  com-  ; 
panles,  corporate  or  uoincorporate,  within  the  provisions  of  j 
either  of  the  two  acts  first- mentioned,  (including  all  com>  ' 
panics  existing  on  the  1st  IVovember,  IB44,  and  which  shall  \ 
have,  or  shall  ohtain  a  certificate  of  registration  under  the 
7  &  8  Tict  0.  DO.)  and  to  all  companies  which  would  have  \ 
been  within  the  provisians  of  either  of  the  said  two  acts  if  . 
they  had  not  been  dissolvad,  or  had  not  ceased  to  trade  at  - 
the  paaslny  thereof*  -and  to  all  banking  companies  which  ' 
would  have  been  within  the  provisions  thereof  If  they  had  , 
not  been  excepted  from  the  provisions  of  the  7  &  R  Vict,  c, 
1 10,  and  to  all  companies  which  under  the  provisions  nf 
the  said  act  to  f^ilitate  the  dissolution  of  certain  railway  ' 
companies  shall,  before  the  I  st  of  March  1R48,  have  be- 
come bankrupt,  and  to  all  companies,   aawdations,  and 
partnerships  to  be  formed  after  the  passing  of  this  act 
whereof  the  ca^tal  or  the  profits  is  to  be  ^vided  into 
shares,  transhrabla  withoat  tti*  ezproaa  eonsant  of  all  the 
copartners. 

9.  That  an  companies  for  the  purposes  of  working  mines 
or  minmis,  and  all  benefit  building  societies  other  than 
raeh  as  are  certified  and  enrolled  under  the  statutes  respect- 
ing such  societies,  shall  be  liable  to  the  operation  of  this 
act :  provided, that  nothhig  herein  contained  shall  affect  the 
juTisdiotlon  of  the  court  of  Stannaries  in  Cemvel/. 

S.  That  the  following  words  and  ezpresainns  in  this  act 
shall  have  the  meanings  hereby  assigned  to  than,  so  fiur  aa 
not  exdttded  by  the  context. 

TIm  words  '*Iiord  Chancellor"  shall  lododa  the  Lord 
Keeper  and  the  Lords  Commlsaionars  of  the  Great  Seal : 

The  word  "Company"  shall  mean  any  partnwslilp,  awoela- 
tton,  or  oompany,  corporate  at  ludneorpemte,  to  which 
this  act  ^plies : 

(To  &e  eoMinmed.J 


U.  MORRISON,  HAT  MANUFACTURBB. 
17.  WEVrMOBELlMIIXn'BKKr, 

INVITBS  the  attention  of  Gentlemen  to  hie  large  Stoek  of 
FnBBhHatB.  He  wouMjMtkwUrly  racooiMDd  lot  Winter  wau  hU 
FBBHCU  VELVET  HAT  at  la  fld , 
whM  Ibr  Genttewanljr  appcaraiice  ana  dunblUtr  eaonM  be  MipaMsd  br 
any  olfew  taouM  In  Uie  Oxj. 

B«rt  Vdvet  Hat  made  ISi. 
Lincoln  and  Boinel't  LondMi  Hat*. 
Huntlaf  Capi,  Llvojr  Hats,  Ae. 


F^DWARn  J.  MIIXIKEN,  FOREIGN B«»OKmLER. 
J  ly  COLLEGE  OBEEK,  refpCctftiUj  beg*  to  biTlu  tbciAmM 
of  tb«  NobilHr  and  Vatrimi  of  Foreign  Mteralun,  to  biiUr|tM<a. 
mailnB  ftock  of  Fotvlen  B<x»ki,  In  ertry  rtepntmM.  Datti  jrmi 
Ihxn  tlia  Continent  twice  amontb,  md  HooiMj  UM  of  il  tkcltn 
Pnblteatlaa*  puUMted  In  Farb  ■uppOed  graUtoa  ayplkatioD. 

Ift,  COLUEOE  ORERN. 


CIBCULATIWa  LIBRARY,  AND  STATIOXEil 
WARBHOUAR.  Ko.  R,  HOBTH  BARL  nBEET, 
ROBERT  MUGGO.  ProprMor, 
(For  nun;  Jttrt  Manager  of  the  late  Mr.  YaUi'*  I  Jbrwr,  nnftn  SItk 

R.  M.  ren>ectfkill)P  beg"  to  Inrinn  the  nobllit*  and  (entrj,  hn  fiM 
■nd  tbe  public. that  be  hu  RKMOVRT^  tiom  No  IS.  Arran  Qui;,nili 
above  ErtablUhment,  where.  In  MMvenion  In  Mr.  Oentlenian.  ht  ^m-, 
by  a  (Met  attention  tobuiilnen,aiidf)>eaid(rf  a  well  •dwtcd  ud  nhai 
atodi,  to  merit  •  continuanre  nf  the  pitronue  heretoAirF  n  lawnh  It 
(towed  on  the  above  EntaMMimenL  The  CIRCULATIMO  LlBl.tBT 
wUI  alwa?*  be  nuHilied  with  the  NcwfM  PublicjAim.  TenMeicNteA 
moden'e  OrriefilbrPRINriNOattendcdto  wtthcsRHdctprtaii. 
BotAUndlag,  Enanvliig,  ke. 

Dccaabv,  IBn^ 


NOTICE  OF  REMOVAL. 

PRINTING  OFFICE,  RT*MP.  ft  STATIONERY  WAIEHOO^ 
ISO.  LOWER  GARDINER  STREET. 

GENTLEMAN,  having  disp<^  of  Iris  Sta*, 
■     8,  North  RHrlSfreet,  bm to arauaiot  hi*  fHcadi  ■ndthtfMlic 
that  he  ba  REMOVliD  TO  iSl,  LOWER  OARDIMBR  smzr, 
where.  In  coimactloa  with 

MR.  EAOAR, 

htRdncw  «ni  be  carried  on  a*  hentorore  Oentlemen  who  ha**  Wl  tM 
Plarei  nw;  have  their  Rant  Receipt*  and  VWtliig  TlekcU  euciM  ifl 
i.catnn*  and  de*p4tcli. 

Initial*  emfacued  on  Note  Paper  and  Envelopei,  at  91  per  «n 
l«**a,  RenUU,  FJectnent  Notion.  Ac  printed  on  the  awM  BdnM 
(emu.  The  attention  trfKcntlemeoor  the  le«l  pnib**tan,«bow;Ba 
IhIk  E*tabli*hment  with  thdr  order*  For  PrinHnR.  b  called  to  ihtM.fhl 
thev  niitonir  eiwute  pre>i»;i/flwdf  and  «<!e«r«if.  ImtdwMnthefna. 
vacanr  eoramMoQ  wbieh  mere  Law  jBtatkuet*,  wko  Aow  m  /naM| 
gtfaWftfcwn**,  mm  neesMarilr  charHe. 


GTTTTA  PBRCUA,  from  its  perfectly  Waterproaf  q*^ 
tlM,  great  durabillt*.  and  non-conducting  prapeitie*,  I  nonnoi 
lo  all  anslou*  for  dry  and  warn  Ibet.  All  the  dbitakMt^ui 
illcfB  M)mt  OuttaPercba.  having artosn  ftowi  rliMMP  ■uiw"*^' 
undertake  lo  have  tbt  Strie*  put  on,  that  they  ■taaRadlMrefcwlTnicM. 
platdy  «m  through. 

HAMLT  THACKBR,  90,  DAHE  ffFREirr. 


IRISH  HAN0PACTURE  INDIAN  RUBBER  BUCK- 
I  INO.  MsmAotiired  by  RICHARD  KBU.V,  Bool  Iblw,  CO- 
LBGE  OHEEN.  Dublin. 

It  snake*  the  iMthar  *nA.  pHant  and  even  Wsm|aii<  <dl  Iv" 
BeotmakraaMi  OfacsraUiwiMh  the  City,  In  Bottle*  at  U.  Md, sit  ■> 

N.B  —Country  SbopkcqWfi  treated  wiUi  on  the  nort  UbaA 


Sir, 


PorbbtUo.  HxAti. 


"Ihan  examined  your  Irtdlan  Robber  Btadring,  and  M  H  nAd 
tboae  material*  which  aremo*tpiOiierfcT*uchacaai|iadtf*B.  lilw«*t 
•dvaniage*  In  u*e  not  poweiied  by  rimltar  aitides  of  BMwnltaiutci  '* 
(uaoeplible  ofa  very  hlich  polUb.  it  doe*  not  toll,  and  Iti  pmHMMf*" 

on  theleaiher  iiofa  beneflcial  obaiacSer.   _, 

"THOH.^S  AKTISEU, 

**  Ifr,  Kcliy,  CDlkg»«TeenL  LcrttmraB  (IwimIif- 


TKOWSERS.— The    numerous  testimonials  nwiti  ^> 
JAMBS  O-DRIS'nLI.  i»a)a>Tova1of  the  elegance,  en*. ikIf^'"' 
■tyl-arhl•Tnw»eT^a»dnk-wl*etb•  very  Satterlng  polro^r  ' 
an  bin  by  the  higher  dane*  of  lociaiy,  Induoe*  hU  teBppriMti>;^'«||' 
and  tbo'eg'^tlCTnen  who  have  not  hitherto  honored  bhn  wHb  f^'„^^ 
thai  be  ha*  •eeiiradthe*errlcMaf  a  ftwef  tbeiMMt  caperifw' 
workmoi  ftv  the  winter  aea<m.  J.  O'D^ptHlMl  kiio1*ds»*i»TW- 
(er*  Cutter  having  been  fhiUy  te*ted  In  the  Arat  botttM  ef  the  BciMw- 
trepcdU,  he  I*  theiefcre  tvWj  qnaltfled  tn  produce  an  artkte  tit  An 
nsntarTBllwiKtbatcannotbcexMUedln  l«idao«Fwk 
JANSO'DRiacoI-Ij,  Prol««*edTnmaiXskir, 

0,  ANOLBIKA^rREET;   _ 

All  communication*  fbr  the  IRISH  JURIST  are  tube  kfl,  •M^ 
to  the  Rditor,  with  the  Publlahor,  R.  J  MILLIKEV  r».CiilU»^ 
ORREN.  Can«*|WndenU  will  plaaMgi'vtbe  Name  *nd  Ad-TM.*™ 
column*  of  llie  paper  cannot  be  occupied  wHh  aiuwcn  U 
l-omvoirientlaiM— nor  wM  the  KdUor  be  aoeoonraMc  Ibr  tt* 
Uaiiuacrfpla,  Ik. 

Order*  for  the  IRISH  JURIST  left  with  K.  J.  MILLIKKV.  11  CM- 
LEUEOKEEI,  nrbjlcWBi  (port  paiilV  will  en*iire  iw  put»*u»l  *J«" 
hi  Dublin,  or  \u  being  forwarded  lo  the  Country,  by  PoM.  » ' 
puMkatkm. 

Tbrxs  of  Sobscriptiob— (payable  ia  adrta«)  = 
Yearly,  SOj.        Half-yearly,  17«.  Quartwiy. 

Printed  by  THO  M  AS  ISA  \C  WH I  I  F,  at  t>ti  Printing  Ofc*.  >j» 
FI.KKT-Si'REET,  In  (he  Pari*h  ofst  Andrew,  and 
CIJ  .LWiE-ORKllN.  in  aame  Pariah,  by  ^nWAIII^JOH^SW; 
i!!L^J£.^^<  rs^diiig  at  the  aame  plvx,  aU  bciug  In  tbt  iwnij  •< » 
City  ofDul)Un.  iMurday,  Decembnl?  IMbT^ 
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DECEMBER  23,  1848. 


p-„,  f  >•«  Annum,  £1  lOi. 


The  iVme*  ^  the  Gentlemen  who  favour  The  Irish  Jobist  wiM  Reporte  in  the  several  Courta  of 

Lam  and  E^ityin  Irehnd,  are  aafaUom  t-~ 

r  JoBiT  BiiAcxtiAif,  Eaq.,  aod 


RoBSKT  V.  Qmobsb,  Esq., 
and 


C«att  of  Chancery,  in-  I 

d«*2.  Bankruptcy  j  j^^,        Kohbdt,  Esq..  Bar- 
 C  riitert.at.Law. 

SWiKbiAii  BoBKBiEaQ.,  a»d 
VitUAK  John  Dumdab,  Esq., 
Barrtatert-at-Law. 

C  ChABCBI  HaBB  HBHPaibL,  &q. 

]  and 

1  William  Hicbbob,  Eaq.,  Bar* 
C    Tittara^t  Law. 


E^qH;  Exchaqnar. 


C  Law. 

Qnaen'a  Banch,  iodnd-  T  Jobs  T.  Baoot,  Esq.,  and 
Inf  ClvU  ^  and  Be*  j  Fmbbkcb  M*Uabxkt.  Baq., 
gistry  Appeals.  (  Barriatara-at-Law. 

Ezchequar  of  Pleas,  in-  f  Cbas*  H.  Hemphill,  Esq.,  and 
eluding  Manor  Courts  William  Hioksoh,  Esq.,  Bar- 
and  Bcgislry  Appeals.  (  risters-at-Law. 

Comiooa  Pleas  IBobbbi  Lobo.  E«i.,  Barrister. 

(  at-Law. 


OUBLIN,  DECEMBER  29^  1648. 


tTff|rm|^*"*'""  of  a  line,  the  printer  rendered 
iiii'iiililWijy  JtK  illustration  we  gave  in  our  last 
numbec  ineqoalitj  of  Uie  pressure  of  the 

Poor  Lav;  ve  tlvrefore  re-state  the  instance.  A 
father,  from  a  property  producing  £600  per  annum, 
gnats  a  reot-«har|(e  of  £400  to  his  eldest  son  for 
lif^  reonfiider  to  trusteea*  and  their  han^  to  the 
use  vli  that  son^s  issue,  and  subsequently  conveys 
the  estate^  subject  to  a  life  interest  for  bimselfl  to 
his  second  son.  Then  eomes  the  Poor  Law, 
tbrowiog  the  whole  rate  oa  the  £200  per  annum, 
daring  the  life  of  the  eldest  son,  thus  exempting 
the  rent-charge,  which  comes  within  the  saving  of 
the  79th  section  of  the  1  &  2  Vic.  c  56.  We 
have  known  of  rates  struck  within  the  year  of 
Ids.  in  the  pound,  and,  in  such  case,  the  father 
vould  be  left  nothing,  whilst  the  son,  whose  inter- 
est is  better  in  amount  and  probable  duration — his 
life  being  the  younger  of  the  two — pockets  the 
whole  of  the  rent-charge  vithoat  the  deduction  v£ 
a  angle  farthing. 

b  not  this  is  an  unjust  anomaly,  which  never 
eoold  have  been  contemplated  by  the  legislature  ? 

Inoor  last  number — dismissing  the  hope  of  further 
reSd'  from  the  Consolidated  Fnnd — ^we  reduced 
the  discosrfoa,  as  to  the  source  from  whence  means 
for  the  relief  of  the  pauperism  of  Ireland  was  to 
be  derired,  to  a  qoettioo  between  a  local  tai  con- 
fined to  the  limits  of  individual  estates,  with  a  rate 
in  aid  extending  to  the  entire  surface  of  Ireland, 
sod  a  general  tax,  irrespective  of  any  proportion 
between  its  amount  and  the  quantity  of  pauperism 
in  particular  estates  or  localities. 

It  ia  contended  that  the  adoption  of  the  former 
woold  stimulate  the  proprietors  of  particular  estates 
to  exertion.  Giv«  us  our  own  poor,  they  say,  and 
lirotect  us  Irom  the  panperiam  of  our  ndghboqrs. 


We  will  employ  the  able-bodied  on  the  cultivation 
of  our  estates,  and  by  this  means  we  will  be  ena- 
bled to  support  the  infirm,  contribute  to  the  gene- 
ral expenses  of  the  union,  and  pay  a  rate  in  aid 
beside,  if  our  own  taxation  does  not  exceed  a  cer- 
tain amount. 

To  carry  out  this  plan,  would  require,  in  the  first 
place,  a  vast  multiplication  of  electoral  divisions 
by  the  erection  of  each  individual  estate  into  one, 
as  its  sole  hope  of  success  rests  on  the  stimulus 
which  the  separMe  taxation  of  each  estate  would 
impart  to  its  owner. 

A  second  requisito  would  be,  a  settlement  for 
the  pauper— Jn  net,  a  chaining  at  paupers  to  indi- 
vidual estates. 

There  would  be  great  difficulty  in  properly  car- 
rying out  the  first  requisite.  We  know  poor  elec- 
toral divisions,  and  many  of  them,  which  contain 
thirty  or  forty  difierent  properties — of  course  there 
are  many  coi^taining  less— but  we  are  sure  we  are 
below  the  mark  when  we  say,  that  by  this  arrange* 
ment,  the  number  of  electoral  divisions  would  be 
increased  tenfold.  The  accounts  of  each  of  these 
divisions  must  be  kept  distinct,  and  though  some  of 
the  proprietors  might  undertake  to  support  or  em- 
ploy their  own  poor — as  the  death  of  each  pauper 
would  be  a  positive  gain  to  the  proprietor — a  very 
strict  superintendence  would  be  necessary  to  pre- 
vent such  an  event  occurring  either,  by  design,  or 
accident,  and  to  take  care  that  the  pour  were  fairly 
treated.  Thai  the  machinery  of  the  poor  law — 
far  from  being  rendered  lees  expenrive — would  be 
rendered  more  oompKeated  and  costly. 
I  Having  carried  out  this  minute  subdivision,  hov 
many  would  be  in  a  position  to  take  advantage  of 
it  ?  We  fear  very  few  in  proportion  to  the  whole 
number  of  proprietors ;  for  even  if  inclination  and 
energy  existed  in  all,  tbe  vast  majority,  would 
'  want  power-^flrst,  that  very  numerous  class,  whose 
incomes  are  scarce  sufficient  to  pay  the  intereM 
and  annuities  with  which  their  estates  are  diarge- 
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able ;  and}  secondlyi  that  clani  alio  very  nnmerous, 
whose  estates  are  ander  the  control  of  Courts  of 
Equity.  We  have  no  accurate  means  of  ascer- 
tainiug  to  what  precise  proportion  of  the  country 
estates  so  circumstanced  extend ;  but  from  the 
rough  estimate  we  have  been  enabled  to  form,  we 
conclude,  that  in  the  distressed  parts  of  Ireland 
three-fourths  of  the  estates  are  helpless  from  one 
or  other  of  these  causes. 

The  next  requisite  would  be  a  law  of  settlement. 
This  M-ould  give  the  pauper,  on  h  well-circumstanced 
estate,  tlie  advautage  of  employment  and  wngea, 
but  it  would  cut  off  the  pauper  on  the  embarrassed 
estate  from  the  chance  of  either — as  when  the  pau- 
pers were  ouce  settled  (which,  in  initio^  would 
cause  much  trouble  and  litigation),  each  proprietor 
would  take  care  to  prevent  any  more  families  set- 
tling on  his  estate — besides  many  proprietors  have 
th^r  estates  in  large  grazing  farms,  quite  free  from 
population ;  and  others,  of  late  years — by  justi* 
fiable  or  unjustifiable  means — have  got  rid  of  their 
population  ;  so  much  so,  that  a  system  of  taxation 
based  on  the  numerical  amount  of  the  population  on 
each  estate,  would  be  very  unequal,  and  often  rery 
unjust. 

But,  by  limiting  the  local  tax,  it  is  said,  all  this 
would  be  remedied  ;  by  this  contrivance,  the 
densely-peopled  estate  will  not  be  taxed  more  than 
it  can  bear,  and  the  grazi^  and  exterminator  in  the 
neighbourhood  will  be  compelled  to  aid  in  the 
support  of  the  poor. 

But  what  should  be  the  limit  to  the  local  tax? 
^Vhat  the  amount,  which — whilst  it  would  compel 
proprietors  to  give  employment — would  not,  at  the 
same  time,  by  weighing  too  heavily  on  them,  deter 
them  from  exertion. 

Now,  it  must  be  remembered  that  the  parts  of  the 
country  where  the  limit  would  be  most  needed — 
where,  in  fact,  it  could  not  be  dispensed  with — are 
those  in  which  the  value  of  land  is  very  much  de- 
preciated ;  so  that  any  rate  baaed  on  the  present 
valuation  will  be  far  higher  than  that  represented 
by  the  proportion  expressing  it.  In  fact,  property 
has  been  reduced,  at  least,  twenty-five  per  cent. ; 
so  that  98.  in  the  £1,  on  the  valuation,  would  be  4s. 
in  the  £1  in  the  value  ;  and  in  the  districts  which 
are  almost  out  of  cultivation,  of  course  much 
more — in  some  of  these,  3s.  in  the  £1  is  more  than 
they  could  pay. 

Assuming,  then,  Ss.  in  the  £1  as  the  limit  of  the 
local  taxation,  and  assuming  that  the  sum  required 
for  the  support  of  the  poor  in  1849  will  be  the 
same  as  that  required  in  1848,  according  to  the 
first  Annual  Report  of  the  Poor  Law  Commis- 
sioners for  that  year,  we  propose  to  submit  the 
system  of  local  taxation,  with  a  rate  in  aid,  to  the 
test  of  figures,  and  ascertain  what  that  rate  in  aid 
would  probably  amount  to. 

The  total  number  of  unions  in  Ireland  are  231, 
of  these  there  are  58  unions  which,  according  to 
the  Report  of  the  Commissioners  referred  to,  re- 
quired a  rate  of  more  than  3s.  iu  the  £1,  and  in 
which,  if  the  rate  were  limited  to  3s.,  the  proceeds 
would  fall  short  of  the  sum  required  by  £610,255. 
This  sum  should  be  raised  by  a  rate  in  aid  on  the 
remaining  63  unions,  and  wnick — their  valuation 


amounting  to  £8,624,762 — would  require  a  rate  of 
Is.  5d.  in  the  £1. 

Again,  by  the  addition  of  Is.  5d.  to  the  local  taxa- 
tion, the  rate  on  86  out  theee  63  unions  would  Ik 
raised  above  the  prescribed  limit ;  on  which,  in 
consequence,  the  proceeds  would  fall  short  of  the 
sum  required  by  £96,515,  which  sum  must  be 
raised  by  an  additional  rate  in  aid  of  the  rernaining 
27  unions  ;  and,  their  valuation  being  £4,523,774, 
would  require  an  additional  rate  of  5jd.  in  the£I. 

Hence,  on  this  supposition,  94  unions  would  be 
taxed  to  the  limit,  and  the  remaining  27  to  Is.  lO^d. 
in  the  £1. 

Again,  a  necessary  part  of  the  local  taxation  is, 
the  cost  of  the  Poor  Law  establishment.  The  cost 
for  1848  amounted  to  about  £540,000,  being  about 
£45,000  a  month,  and  this  coat  would  require  a 
rate  of  lOd.  in  the  £1,  aDd  hence,  iod^iendent  of 
the  support  of  the  poor  of  the  anion,  the  rate  in 
these  tweuty-seven  unions  would  neceaaarily  be 
Ss.  6^.  in  the  £1. ;  so  that  on  the  save  of  econmny 
to  the  well  circumstanced  unions,  thia  ayetem 
would  not  be  worth  the  additional  trouble. 

It  may  be  said  that  3s.  in  the  £L  is  too  low  a 
limit  Let  us  consider  to  what,  one  of  4b.  in  the 
£1.  would  reduce  the  rate  in  aid. 

There  are  forty-one  unions  in  Ireland  which 
require  for  the  support  of  the  poor-law  more  than 
a  rate  of  48.  in  the  £1.,  and  the  limitation  of  the 
rate  to  this  amount  would  cause  a  defideocy  in  the 
proceeds  amounting  to  £373,635 ;  this  sum  should 
be  raised  by  a  rate  in  aid  on  the  remaining  ninety 
unions,  whose  valuation  amoimts  to  £10,386,015, 
so  that  the  rate  in  aid  would  be  9d.  in  the  £1. 

Agun,  the  addition  of  Od.  to  the  local  taxation 
would  raise  the  rate  on  sixteen  of  theae  ninety 
unions  to  above  4s.  !n  the  £1.,  and  create  an  addi- 
tional deficiency  of  £25,170,  which  should  be 
raised  by  an  additional  rate  in  aid,  off  the  re- 
maining sevens-four  unions,  and  thdr  valuation 
being  £8,691,07(^  would  require  a  rate  In  aid,  of 
about  |d. 

Hence  the  rate  required  to  aid  a  local  tax  limited 
to  48.  in  the  £1.,  would  amount  to  9|d.,  and,  added 
to  the  establishment  expenses,  would  produce  19}d. 
which  each  of  the  seventy-four  unions  should  bear, 
beside  the  cost  of  its  own  poor }  In  fact  it  would 
be  more,  as  the  expenses  of  management  would  be 
greatly  increased  by  the  mnltiplicaUon  of  mioate 
Sectoral  divisions;  so  that,  even  on  this  sappoHtion, 
the  rate  in  aid  wonld  be  by  no  means  a  triTiat 
tax. 

We  do  not  suppose  it  necessary  to  urge  the  cal- 
culation further,  and  try  the  effect  of  a  limiting  tax 
of  5s.  in  the  £1.  on  the  rate  in  aid.  In  fact  it  is 
idle  to  suppose  that  4s.  in  the  £1.  could  be  raised 
on  the  present  valuation  off  the  distressed  districta, 
and,  if  it  were  insisted  on,  would  have  thoeflbct  of 
discouraging  all  exertion  in  them. 

Putting  out  of  view  altogether  for  tiie  present, 
the  enormous  expense  and  litigation  annexed  to  the 
multiplication  of  minute  electoral  divisions,  and  a 
law  of  settlement  for  the  pauper.  What  is  the  ad- 
vantage of  thia  system  over  that  which  would  pro- 
vide for  the  support  of  pauperism  by  a  general  tax  ? 

How  don  the  rate  In  aid  difier  In  principle  fiom 
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the  general  tax  ?  If  not  in  tha,  that  the  rate  iu 
aid  IS  raised  for  the  benefit  of  unions  which  do  not 
contribute  to  it,  and  paid  by  anions,  who,  by  no 
exeruoo,  can  in  the  least  diminish  its  amount; 
whereas  the  general  tax,  varying  with  the  number 
of  pereons  relieved  would  be  sUghtly  afibotad  by 
indiTidual  exertion. 

The  tendency  of  the  local  tax  to  stimulate  the 
owners  of  minute  electona  divisions  to  exertion, 
IS  the  sole  ui^ment  in  ito  favour.  Where  pro- 
pneton  are  rich,  and  the  flood  of  pauperism  not 
OTefvbelming,  it  may  lead  to  beneficial  results— 
resolte  which  at  least  ought  to  follow  from  a  better 
rrinapie,  and  without  the  necessity  for  all  this  cum- 
brons  and  expensive  machinery.  Where  capital  is 
abundant,  and  labour  cheap,  it  would  not  seem  to 
reqmre  the  sticnulus  of  a  heavy  tax  to  compel  the 
capitalist  to  employ  the  labourer. 

Where  proprietors  are  helpless,  and  pauperism 
overwhelming,  the  system  admittedly  will  not  work. 
In  these  cases  it  says,  we  will  confine  your  poor  to 
TOUT  estate—we  will  make  you  pay  all  you  can  afford 
to  keep  them  from  dying,  4s.  in  the  pound,  if  possible, 
if  not,  Ss—and  we  will  compel  your  mora  fortunate 
^hbours  to  supply  what  may  still  be  wanting. 
However,  tbmigh  we  won't  allow  you  to  employ  the 
ptapers,  we  will  by  no  means  suffer  them  to  be 
idle.  We  will  employ  them  ourselves  at  breaking 
Btout,  for  which  we  will  charge  the  country  ten 
pence  in  the  pound.    But,  alas,  this  will  not  render 
the  csUte  better  able  to  pay  48.  in  the  pound,  or  tend 
in  the  least  to  diminish  the  amount  of  the  rate  in  aid 
required  from  the  rest  of  the  county.    Hence  the 
benefit  of  this  system  thus  extends  only  to  those 
psrts  of  Ireland  where  the  proprietors  are  rich,  or 
comparatively  so,  and  where  pauperism  is  confined 
to  moderate  limits— that  is  not  one  third  of  Ireland. 

On  the  other  band,  what  are  the  advantagea  of 
agoieral  tax  over  the  system  we  have  explained  ? 

1st.  A  diminntira  in  the  expense  of  the  maebi- 
Dery  of  the  Poor  Lav,  by  getting  rid  of  minute 
electoral  divisiona. 

M.  The  necessity  of  a  law  of  settlement  for  the 
psopen  would  be  obviated. 

3d.  All  property  in  Ireland  would  be  placed  on 
the  same  level,  and  thus  the  distressed  parts  ren- 
dered as  attractive  to  the  capitalist  as  the  richest 
and  most  prosperous. 

As  the  stimulus  given  to  the  proprietor  by  the 
hope  of  diminishing  the  local  tax  is  the  cheval  de 
h^aaie,  of  the  former  system,  so  the  rendering  the 
distressed  districts  of  Ireland  attractive  to  the  capi- 
talist is  the  strong  point  of  this.  The  former  elaims 
credit  for  mtHecting  from  heavy  tazadoo  the  rich 
^ona  of  Ireland,  whilst  on  the  oootrary,  the  hopes 
of  the  litter  rest  entirely  on  rendering  the  poorer 
ODM  islf-BDpporting. 

Wbich  tends  noat  directly  to  the  general  pro- 
•pflrityof  thecoaotnr— a  prosperity  by  which  the 
nch  nnioM  are  aendbly  aflbcted,  as  appeara  from 
the  preceding  calcolatioiis— admiti  of  easy  solation. 

MAvm  Hbrr^  Omca. 

Iir  as  Maheb,  a  Lukatic. 
Serjrmt  O'Brien  appeared,  and  was  about  to 
apply  to  the  Hafter,  who  siUd  be  could  not  bear 


one  of  her  Miycsty's  Sergeants-at-Law.  Serjeant 
O'Brien  said  he  was  not  aware  such  was  the  prac- 
tice, and  that  the  SoUdtor-general  was  to  oppose 
htm.  Mr.  Sann»-~-I  cannot  hear  you  or  the 
Solicitor-general.  In  England,  even  Queen's  coun- 
sel are  not  heard  in  the  Master's  offices. 


Court  $aprr0. 

0BDER8  IN  CHAXCEET  SINCE  1813. 

Dated  the  I8th  April,  1844. 
I.  Wlwreat  by  an  order,  bearing  date  the  13th  of  July, 
IS48,  it  wu  referred  to  the  Master*  In  ordinary  of  the 
Court  of  CbiDcery  to  reconsider  the  Sohedole  of  fees  allowed 
to  the  eoUcUor*  of  the  said  Court,  and  it  was  directed  that 
the  Bfasten,  in  re-oooaideriny  the  same,  shonld  hare  regard 
to  the  sebedole  of  fees  ^vpoaed  for  adoption  by  the  Barona 
of  the  Court  of  Excheqaer,  with  a  view  to  assimilate,  so  <w 
as  practicable,  the  rate  of  eharffe  In  each  court  t  and  tba 
said  Masters  having  nade  their  report,  bearing  date  the  3rd 
<^y  of  October,  1843,  pursuant  to  the  sud  order,  and  hav- 
ing  therein  submitted  certain  matters  for  consideration,  his 
iKvdstiip  with  such  advice  and  assistance  as  aforesaid,  did. 
by  order,  bearing  date  the  29th  January,  1844,  direct  that 
the  fee  of  three-pence  per  Mio  for  copies  of  documents  should 
continue  to  be  allowed  to  the  solicitors  of  the  Court ;  and 
that  no  alteration  sbonld  be  made  incerUlnitemsIn  the  said 
report  and  in  the  said  order  spedfled :  and  did  f\irther  direct 
that  said  report  sbooU  bs  oenfirmed  in  aU  other  partienlan, 
and  did  thereby  ref^  it  to  the  au'd  Masters  to  amend  the 
schedule  of  fees,  pursuant  to  the  said  report  and  order :  and 
the  B^d  Masters  having,  by  their  report,  bearing  date  the 
ISth  of  April  instant,  certified  that  they  had  accordingly 
•mended  the  said  schedule  of  fees,  and  that  they  bad  annexed 
the  same  to  their  said  report,  and  to  which,  as  a  part  of  said 
report,  they  therel>y  referred :  it  is  ordered  by  his  Lordship, 
with  the  advice  aod  assistance  of  the  Bight  Honorable  the 
Master  of  tba  Bdhi,  that  the  add  report  be  conflrmed,  and 
that  the  aohednle  of  fees  therennto  annexed  be,  and  ib» 
tame  Is  hereby  approved  of:  and  it  is  further  ord«ed.  that 
that  the  operation  of  the  same  shall  commence  and  take  effiset 
fW>m  the  1st  day  of  May  next ;  and  that  the  schedule  of  feea 
referred  to  iu  the  IA6th  general  order  of  the  Court,  and  set 
forth  in  the  Appendix  to  the  said  general  orders  be,  and  the 
same  is  lierehy  rescinded,  from  aod  after  the  said  Ist  day  of 
May,  but  to  have  fitll  operation  io  all  matters  up  to  that  day 
Inelnsive. 

S.  That  whenever  one  of  the  Masters  in  ordinary  of  this 
Court  shall,  tn  pursuance  of  the  I71it  general  order,  deem 
It  right  to  ^point  a  person  guardian  of  the  fortune  of  a  minor 
without  a  receiver,  and  to  give  aucb  person  anallowaoea  or 
poundage  tor  Us  pains,  aueh  Mastw  shall  in  no  case  aUow 
sttoh  person  any  greater  sum  tiian  two  and  a  half  per  cent, 
on  the  sum  to  he  received  by  him,  and  then  suldeeljto  tba 
direction  of  the  Court. 

8.  That  4he  Master  mi^,  in  every  case  where  a  receiver 
is  acting  over  the  estate  of  a  minor  or  lunatic,  from  time  to 
time,  after  be  has  exendsed  the  power  given  to  him  by  the 
179ad  geBsrsI  order,  awke  the  like  Inquiry  as  to  whether 
aaj,  aad  wkat  abatemants  ae  allowaaoas  should  be  made  or 
eootlBaad  to  tba  tenants,  or  any  of  them :  and  the  better  to 
enable  the  Master  to  make  such  inquiry,  guar^ana,  commit, 
tees,  and  receivers  shall  receive  and  enter  In  a  boolc,  to  ba 
ktpt  by  them  for  that  purpose,  all  such  claims  for  abatements 
or  allowances  as  the  tenants  shall  think  themselves  entitled 
to  make  t  and  every  such  guardian,  committee,  or  receiver 
shall,  at  the  time  <^  passing  his  annual  aoconota,  or  of  pro. 
Oeeding  before  the  Master  upon  any  statement  of  facts  in 
rdatloo  to  other  matters  connected  with  the  estate,  submit 
each  cMma,  with  his  opinion  thereon,  to  the  MastoTf  and  the 
Master  sh^  then  examine  into  the  justice  of  such  claims, 
and  sh^l  bf  a  certificate  to'be  signed  by  him,  aathoriae  the 
reoeivep;  or  guardian,  or  committee,  to  make  such  abate 
nents  ordlowaBees  to  the  tenants  whom  taa  abaU  thsrvia 
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upedff,  MM  h«  thaU  Uiinh  fit ;  and  sacli  reeeiver,  or  ^ardian, 
or  eomndttee,  shtdl  theoceforth  receive  and  enforce  from  the 
Mid  t«naDt8  the  abated  rent  only,  until  such  certificate  sluill 
be  varied  or  set  aside,  either  by  a  furtlier  certiticate  of  the 
Master,  or  by  aa  order  of  the  court,  upon  the  application  of 
the  comiQittee  or  guardian ;  but  no  tenant  shall  orig:inate 
such  inquiry  otherwise  than  by  bo  Bubmitting  hia  claim  to 
Koch  receirer,  or  guardian,  or  comoiittee,  or  be  allowed  to 
interfere  ttacran,  further,  or  otherwise,  than  as  the  Muter 
atiall  tblok  proper. 

And  it  i$  f^bet  ordered,  that  eidd  two  last-ineittioned 
orders  shall  take  effect  from  the  date  hereof. 

Edvard  B.  SuCDEIt,  C. 

F.  Blackbdbrs,  M.  R. 
DaUd  ird  day  of  Jmaiarg,  1845. 

1 .  Th.it  it  shall  not  be  necessary  to  enter  an  appeanmce 
for  a  defendant  in  the  books  kept  in  the  registrar's  offtee  of 
this  Court,  but  the  entry  of  such  appearance  in  the  books 
kept  in  the  office  of  the  clerk  of  appearances  and  wriU  shall 
bti  deemed  sufficient  fur  all  purposed,  and  the  clerk  of  appear- 
ances and  writs  shall,  from  and  after  the  day  that  these 
orders  are  to  come  into  operation,  be  at  liberty  to  isiuo  a 
certificate  of  an  abearance  that  hu  been  or  nugr  be  entered 
in  Us  bookSf  in  the  same  manner  as  the  regisbvs  of  the 
Court  have  lieretofore  done ;  and  the  feeof  Ss.  Ad.  now  pay- 
able to  the  registrar  on  such  certificate  absU  from  and  after 
said  day  be  received  by  the  clerk  of  appearances  and  writs 
and  paid  by  bim  weekly  over  to  the  registrars,  who  are  to 
account  therefor  in  the  same  manner  as  for  Uie  other  fees 
receivable  in  their  office. 

2.  It  having  been  found  impracticable  to  carry  the  whole 
of  tlw  190th  general  order  into  execution,  the  same  shall  be 
oouudered  from  this  date  as  rescioded,  except  so  far  aa  the 
same  la  herein  repeated. 

That  the  soUdtor  for  the  party,  on  the  day  he  shall  file  an 
original  bill,  or  obt^n  the  first  order  on  a  petition  matter, 
shall  lodge  a  docket  in  the  office  of  the  clerk  of  the  appear- 
ances  and  writs,  stating  the  title  of  suuh  cause  or  matter 
a.id  the  clerk  of  appearances  and  writs  shall,  on  the  day 
following  that  on  which  such  docket  shall  be  lodged  in  hie 
office,  mark  on  such  docket  (and  which  shall  afterwards  be 
transcribed  into  a  iKMk  to  l>e  kept  for  that  purpose)  the  name 
of  the  Master  to  whom  such  cause  or  matter  is  to  stand  r»- 
ferred,  and  to  whom  all  references  therein  are  to  be  directed, 
and  fw  that  purpose  he  shall  introduce  the  name  each 
Master  in  rotation,  in  each  cause  and  matter  respectively 
commeociog  with  the  senior  Master  i  and  it  is  further  or- 
dered,  that  the  clerk  of  appearances  and  writs  shall  at  the 
time  of  inserting  the  name  of  every  such  Master  stamp  the 
said  docket  with  the  seal  of  his  office,  in  order  that  the  Master 
to  whom  the  cause  or  matter  is  referred  may  bare  evidence 
that  his  name  has  been  properly  inserted  tberdn  :  and  that 
so  much  of  the  lasth  general  order  as  requires  the  clerk  of 
the  ai^aranees  and  writs  to  have  the  several  books  of  notices 
in  bis  office  uidoxed  shall  also  be  rescinded,  but  the  clerk  of 
appearances  and  writs  shall  have  lUoh  notices  boond  up  in 
one  or  more  volumes,  at  the  end  of  each  term,  aec4Hrding  to 
the  dates  that  such  noUces  were  respectively  served. 

That  no  guardian,  receiver,  or  sequestrator  shall  wther 
himself,  or  by  any  bailiff  or  other  person,  receive,  in  such 
character,  any  sum  of  money  whatever,  uther  tot  rent  or 
othcrwide,  from  any  tenant  or  otlter  person  bound  or  legally 
authorised  to  pay  the  aame,  witlunU  giving  to  such  person 
a  good  and  sufBcient  rectipt  w  acknovriedgfoODt  in  writing 
for  the  same  i  and  if  it  shall  at  any  time  appear  to  the  Mas- 
ter before  wliom  such  guardian,  receiver,  or  sei|ueBtrator 
slialt  acoouuti  that  any  monies  have  been  recelvod  by  or  for 
or  on  account  of  suuh  guardian,  recover,  or  sequestrator 
without  any  such  receipt  as  afores^d  having  been  given  for 
the  same,  the  Master  shall,  upon  pasung  the  account  of 
such  guardian,  receiver,  or  sequestoator,  when  or  next  after 
such  fact  shall  have  eome  to  bis  knowledge,  disallow  to  sudi 
person  so  aeooooting.  all  or  such  part  of  liis  poondage  or 
coats  of  aotfOMatiBg,  or  both,  as  be  shall  deem  right  or 
proper. 

4.  That  every  guardian,  receiver,  and  sequestrator  shall, 
upon  the  passing  of  his  account  before  the  Master  1^  before 


er's  office;  and  if  upon  the  passing  of  such  account,  tte 
account  produced  before  him  shaU  vary  in  any  particn'or, 
which  the  Master  shall  deem  essential,  fi-om  the  copy  tj 
lodged,  the  Master  shall  be  at  liberty,  not  only  to  diaillo* 
to  the  said  guardian,  recriver,  or  sequeatrator.  tbteiaU^ 
the  summons  which  he  shall  have  issued  for  the  porpw  of 
pasuog  Uw  said  account,  but  also  to  order  that  he  ihili  in; 
tosuch  parties  as  shaU  attend  upon  the  aaid  summons  tbt 
costs  of  their  several  attendances,  and  to  order  that  lie  rial 
at  his  own  expense  amend  the  account  so  lodged  in  the  Me- 
ter's office,  by  making  the  same  conformable  to  the  cop;  h 
ljud  before  him  i  or  if  necessary,  file  a  new  accoMl,  *U 
issue  a  summons  to  pass  the  same  toe  such  day  ai  the  M». 
ter  shall  then  appoint ;  and  the  MaaUr  shall,  m  every  nu 
case,  upon  passing  the  said  accoont,  bo  at  ld»ertj  hmnke 
such  rule,  in  relation  to  the  said  receSver  s  poundage.  vA 
costs  of  accountUig.  as  the  jusUce  of  the  case  .hill  sen 
to  Mm  to  require,  vrithout  putting  the  estate  to  the  erpw- 
of  a  certificate  to  enlarge  the  tlmo  for  accounling,  XL<m 
the  period  limited  by  the  1 1 5th  rule  for  passing  h»  atcwJ 
BhaU  have  expired  before  the  time  appointed  by  the  MW« 
for  passing  such  new  or  amended  account ;  and  all  loth  t«!f 
as  thTMaster  shall  so  award  shall  be  recoverable  m  like  rai. 
ner  as  ordered  by  the  133rd  general  rule,  and  every  recwer 
and  sequestrator  shall,  if  required  by  the  person  «  per»f« 
to  whom  the  property  belongs,  eoyeot  to  the 
security  of  which  the  receiver  or  sequestntor  wss  ippoBisi, 
or  by  his  or  thdr  solicitor,  furnish  to  him  or  theoi»«(J 
of  any  account  lodged  by  him  in  the  Master  s  oSce,  as 
paid  the  usual  scrivenery  charpes  therefor. 

S  That  the  fees  in  the  schedule  hereunto  vaevA 
be  estabUshed  fees  and  emoluments  to  be  allowed  m 
tion  to  solicitors,  and  that  the  Bcheduie 

the  first  general  order,  bearing  date  the  18th  day  oiAirJ, 


1844.  be  and  the  same  is  hereby  rescinded.   

That  the  above  general  orders  ehaU  come  uto  «pwj« 
and  have  efffect  Item  and  after  the  1 1th  day  of  Jtnuarj  l(Hi. 
but  the  schedule  of  fees  mentioned  In  the  first  geaenJ  wfc 
of  the  I8th  day  of  April.  1844.  shall  have  fuU operation 
matters  up  to  that  day  inclusive.  „ 

F.  BtAOKBOBFa,  M.  H 

And  the  foregoing  orders,  Nos.  2.  3,  4,  and  5,  to  m". 
in  Uke  manner  to  Committees  of  Lunatics. 

Edtabs  B.  Sdodss,  t. 

Dated  28/A  day  ofOdober, 

1.  That  the  office  of  the  Taxing  Master  of  the  0«n^ 
Chancery  shall.  untU  tmther  order,  be  held  at  fts. ». 
street,  in  the  city  of  Dublin.  , 

2.  That  the  office  of  the  Taxing  Master  sball  b«  "t^' 
business  upon  aU  days  of  the  year,  except  ai  heww 
mentioned,  that  to  to  aay.  Sundays.  ChriWraw  d^.  «J 
the  thr»e  next  after  Christmas  day.  New 


ShaU  in  respect  thereof  have  aU  such  powers         ^  « 
of  every  description  as  are  now  vested  **^^^^« 
  ^   Ordinary;  andshalldirectandadoptaUiochproWBJJ^ 

him  ao  exact  copy  of  tlie  account  lodged  by  him  in  the  Mas-  may  now  be  directed  and  adopted  by  tbe  >Ustff* » 


PWday,  and  Easter  Monday  and  Tuesday,  and  f « 
or  periods  during  the  long  vacation  as  the  1^".  "f*^ 
for  the  time  being.  shaUfrom  time  to  time  "V^, 
boors  of  attendance  therein  shaU  be  from  ^f-J^r-Z. 
four  o'clock  each  day  during  terra  and  the  ««"«*.""' 
or  until  five  o'clock  on  any  days  winch  the  Taxing 
shall  deem  it  expedient  or  necessary  to  """^.^  " 
and  ftom  twelve  until  two  o'clock  each  day  the  ollce 
during  thelong  vacation.  «»df«>»t*^"*°'!\i^.Ti 
in  all  other  vacaUons;  but  the  closing  of  the 
preclude  the  Taxing  Maater  from  requinng  the  W"" 
attendance  of  the  clerks  for  such  f'^rt^*'' /^.Thatr 
deem  necessary  i  and  the  Taxing  Master  1^ 
to  grant  such  holydaj  or  holydsys  daring  tbe  i«[V^ 
to  the  clerks  ss  he  shall  deem  right,  havhig 
stateofthebuainesBofthe  office;  jlrrt 
dtnng  he  shall  communicate  to  the  Lord  Chsnoeuw. 
ing.  the  extent  of  the  permission  so  given. 

3.  That  the  Taxing  Maater  shall  perforiB-«»J' 

as  have  heretofore  been  reMmd  to,  or  V^'^^J^i 
Masters  in  Ordinary  in  relation  to  the  taxaUoa  of  to^ 

1  i  »t.»»#hs«  .11  Biiith nowen ana 
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cm  a  rtfePMCs  to  tb*  tBsation  of  ooata,  ud  Ukliv  an  aeconnt 
of  what  is  dne  in  rcBpaet  uieh  eoats,  and  cndi  other  ac- 
coanta  eonnectad  tharawHh  as  may  ba  directed  by  tfaa  Court, 
mud  sh^  admlQister  eneh  oatbs,  and  take  sneh  afflrmatloaa 
mod  atteatattooa  of  hoBonr.  at  tbe  said  Mastera  In  Ordtoarjr 
have  heretofore  beii^  in  tbe  bidiit  of  doing,  on  aaeh  refw- 
cuces,  or  aa  ina;  become  neceasiry  for  the  pnrpoae  of  carry- 
ing aaid  act,  or  tfaeu  orders  into  execution. 

4.  That  all  geaera]  orders  of  the  Court,  which  relate  to 
tbfl  taxation  of  costs,  or  any  proceedings  before  the  Masters 
in  Oi  dioary  in  relation  thereto,  tli^l,  eo  far  as  they  may  be 
i^licable,  be  applcd  to  the  taxatiMi  of  eoata,  and  all  pro- 
cecdinga  before  the  Taxtog  Master  in  connexion  therewith. 

5.  That  the  respective  Masters  in  Ordinary  shall,  on  or 
before  the  first  day  of  NoveaiI>er  next,  cause  all  bills  of  costs 
which  have  been  or  shall  be  lodged  in  their  offices  before  the 
said  first  day  of  Novenil>er  next,  pursuant  to  the  1 60th  gene- 
ral order  of  tbe  Court,  to  be  transferred  to  the  office  of  the 
Taxing  Master  ;  and  that  on  and  after  that  day,  all  bill  of 
eoeta  shall  be  lodged  in  the  office  of  the  Taxing  Master,  in 
tha  nma  manner  and  aid^ect  to  the  same  regulations  as  are 
specified  in  tbe  160th  and  161st  general  orders  of  the  Court, 
now  in  fiiree  in  relation  to  bQls  of  costs  now  directed  to  be 
lodged  in  the  ofllce  of  tbe  Masters  in  Ordinary. 

6.  lltat  an  bills  of  costs  which,  by  any  decree  or  order, 
have  been  referred  for  taxation  to  any  Masters  in  Ordinary, 
who  shall  not  hare  certiHed  the  costs  due  thereon  before  the 
first  day  of  November  next,  are  hereby  transferred  to  the 
Taxing  Master,  and  that  if  any  bills  of  costs  have  been  pro- 
ceeded with  before  the  said  first  day  of  yorember,  the  Tax- 
ing MaMer  diall  be  at  liberty  to  adopt  the  whole,  or  such  part 
as  be  ah^  think  lit,  of  the  ^uceedinga  which  have  taken 
fbee  beforv  tha  truafcr  thereof  to  him. 

7.  That  in  eaaes  where  the  aeeoonts  of  any  trnatee,  exeen- 
tor,  admiidatrator,  eon^gnee>  or  committee,  shall  cooalat 
in  part  of  any  bUb  of  costs,  and  in  cases  of  any  proceedinga 
mdcr  any  general  order,  whereby  the  Master  in  Ordinary 
ii  at  liberty  to  award  and  tax  the  costs  of  any  proceedings 
before  him,  the  Master  in  OrcUnary,  to  whom  it  may  be 
referred  to  take  anch  account,  or  before  whom  any  such 
proceedings  may  take  place,  shall  be  at  liberty  to  request  the 
Taxing  Uastertotax  and  settle  such  bills  of  coats ;  and  the 
Tkxiag  Master,  on  racflirlug  each  reqneat,  shall  proceed  to 
tax  aach  billa.  and  aball  have  tha  aane  powers  as  if  the  same 
hadbeeo  referred  to  him  hjr  tfaa  Coarti  and abaU  certify  the 
aaKMwt  doe  thereon  to  the  Master  in  Ordinary  at  whose 
reboot  the  same  were  taxed. 

8.  That  if  upon  tbe  taxation  of  any  IriU  of  costs  it  sliall 
appear  to  tbe  Taxing  Master,  that  for  the  porpose  of  duly 
taxing  tbe  same,  it  is  necessary  to  inspect  any  books,  papers, 
or  proceedings  relating  to  the  cause  or  matter  which  shall 
be  in  the  office  of  any  Master  iu  Ordinary,  the  Taxing  Mas- 
ter shall  be  at  liberty  to  request  the  Master  in  Ordinary 
having  any  anch  book,  paper,  or  proceedinga  in  Ma  office, 
to  causa  tbe  aane  to  be  tranamittad  to  the  office  of  the  Tax- 
ing Haiter,  and  alao  to  request  any  Master  in  Ordinary  to 
certify  any  proceedings  In  his  office  which  may  be  comprised 
in  a  Ull  of  costs  noder  taxation ;  and  in  that  case  the  Mas- 
ter in  Ordinary,  when  and  so  soon  and  at  and  for  such  times 
as  tbe  doe  transaction  of  tlie  business  in  his  own  office  will 
permit,  shall  direct  such  books,  papers,  and  documents  to 
be  transmitted  to  the  office  of  the  Taxing  Master,  for  his 
ase  during  tbe  taxation,  and  shall  certify  the  proceedings 
wUeh  have  taken  place  in  his  office,  according  to  the  request 
of  the  Taxuig  Maater,  and  after  the  ooata,  hi  reapect  of 
which  ndi  reqneat  ^  the  Taxing  Maater  wis  made,  ahall 
have  been  certified,  tbe  Taxing  Master  shall  cauae  tbe  aame 
bodu,  paper*,  and  documents,  which  have  bean  transmitted 
to  hia  office,  to  be  returued  to  the  office  of  the  Master  In 
Orffinary  by  whom  they  were  transmitted. 

9.  Thai  when  any  paper  or  document  shall  be  transmitted 
from  tbe  office  of  a  Heater  in  Ordinary  to  the  office  of  the 
Taxing  Master,  the  Taxing  Maater,  or  bis  clerk,  shall  sign 
a  ree^  tberefor  in  the  book  of  the  Master  in  Ordinary  ; 
and  that  when  any  aach  paper  or  docomeot  shall  be  returned 
fhm  the  (Aca  <rf  the  Taxing  Maater  to  the  offica  of  the 
Master  in  Orfinary,  an  entiy  of  such  return  shall  b«  made 


In  tha  aama  botdt*  and  signed  by  tlw  Maatw  In  Ordlnuy, 
or  Ma  elerk. 

10.  That  an  orders  that  shall  be  made  by  the  Taxing 
Master  shall  be  drawn  ap  in  aahortform,  and  ahaU  be  signed 
by  the  Taxing  Master,  and  entered  by  his  elerk  in  a  book 
to  be  called  the  **  Taxing  Master's  Order  Book,"  to  be  kept 
exclusively  for  that  pnrpose ;  and  each  order,  before  the 
same  is  issued,  shall  be  marked  by  the  Taxing  Master's  clerk 
in  this  form,  "  Entered  A.  B. ;"  and  each  party  shall  be  at 
liberty  to  inspect,  during  office  hoars,  the  entry  of  all  sneb 
orders  withimt  fee  or  charge. 

11.  That  all  orders  of  the  Taxing  Maater  requiring  any 
prraon  to  do  any  act  hereby  ordered,  shall  atate  tbe  time, 
or  the  time  after  service  of  the  order,  within  which  anch  act 
la  to  be  done ;  and  npon  the  copy  of  the  order  which  shall  be 
served  upon  the  party  required  to  obey  the  same,  there  shall 
be  endorsed  a  memorandum  in  the  words,  or  to  the  effect  of 
that  directed  by  the  1 04th  general  order  of  the  Court,  with 
respect  to  all  such  orders  issued  by  the  Court- 

12.  That  an  offlcecopy  of  every  decree  ororder.  whereby 
any  cosu  are  directed  to  be  pvd,  ahall  be  lodged  In  the  office 
of  tbe  Taxing  Master  before  he  ahall  procaad  with  the  taxa- 
tion of  enofa  eoata;  and  the  aolidter  lodging  anch  copgr  aball 
be  anawerabla  that  It  Is  a  eorreet  copy  and  alao  every  q>pli. 
cation fw  thetaxation  of  eoeta,  poraaant  to  tha  10Ath  gene- 
ral order,  and  tiia  tudartaldng  tfaerdn  mentioned,  aball  bo 
lodged  in  his  offioe. 

Edwabo  B.  Scodsn,  C. 
F.  BLACKBonni,  H,  S. 

Dated  I3th  March,  1846. 

Whereas  by  an  Act  of  Parliament  made  and  passed  in  the 
Scssiun  of  Parliament  held  in  the  Sth  &  9th  years  of  the 
reign  of  Her  present  Majesty,  intituled  "  An  act  to  alter 
and  amend  an  act  passed  iu  the  third  and  fourth  year  of  the 
reign  of  Her  present  Majesty  Queen  Victoria,  iutituled 
"  An  act  to  enable  the  owners  of  settled  estates  to  defray 
*  the  expenses  of  draining  the  same  by  way  of  mortgage,' " 
it  was  amongst  other  things  enacted,  that,  for  simplifying 
tbe  proceedinga  under  the  sud  act,  and  rendering  the  same 
inexpensive,  it  should  be  lawful  for  the  Lord  High  Chancel- 
lor, with  the  assistance  of  the  Master  uf  the  Kolla,  trom 
time  to  time  to  make  such  orders  and  provision  as  be  might 
think  proper  for  the  faciliutiiig  the  mode  of  applioatlon  to 
the  court,  and  of  the  proceediugs  before  the  Master  or  other- 
wise: and  whereas  the  right  honorable  Sir  Edward  Burten- 
sbaw  Sugden,  Lord  High  Chancellor  uf  Ireland,  baa  with 
the  assistance  of  the  right  honorable  Thomas  Berry  Cusack 
Smith,  Master  of  the  Bolts,  and  for  the  purpose  in  the  said 
act  mentioned,  thought  pn^er  to  make  the  following  orders 
aud  provisions.  Now,  therefore,  it  is  ordered  by  tha  Lord 
High  Chancellor,  with  the  assistance  of  the  Maater  of  the 
Rolls,  that  all  applications  made  to  this  court  pursuant  to 
the  said  act,  and  all  proceedings  to  be  had  thereunder,  shall 
be  made  and  conducted  in  the  manner  directed  by  the  seve- 
ral orders  and  provisions  hereiu-after  set  forth ;  vix, — 

L  Any  person  entitled  to  land  wttliin  the  meaning  of  the 
said  aot,  may  present  to  the  Lord  Chancellor  a  peti. 
tioQ  in  the  form  her«n>after  set  fortli,  with  such  vari- 
ationa  aa  the  nature  and  circumstances  of  the  caaemay 
require. 

(Fvm  of  jMtitunt.J  In  the  matter  of  and 
In  the  mattar  of  tha  not  (a  ft  9  1^  o.  b6),  fte. 
To  tha  right  honorabla  the  Lord  Chauodlor. 
The  homble  petitien  of  A.  B. 
Shwetb— That  tbe  lands  herein-after  mentioned,  vis. 
[^c.  frc.  j-c.]  are  now  vcated  In  your  petitions  aa 
tenant  for  life  \or  ethtrwim  m  aome  olktr  ekaraettr 
ducrUt*d  >a  the  act},  and  that  yonr  petitioner  claima 
to  be  entitled  to  make  permanent  improvementa  in  the 
aaid  landa,  by  such  maaaa  aa  are  in  the  aald  act  men- 
tioned, and  to  cauae  tlte  aspenae  of  making  theaame  to 
be  made  a  cbaige  «■  tbe  Inheritanca  of  tbe  aaid  landa 
■nder  llie  ivoviaiooa  of  tiM  said  ast. 
That  tbe  a^  landa  are  in  tbe  aetaal  oeropatloii  of.C.  D. 
who  hath  consented  in  writing  to  tlus  applieatloa. 
Tour  petitUmer  therefore  prays,  that  your  petitioner  may 
Iw  at  liberty  to  malt*  permanent  improvements  in  th* 
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uid  lands,  by  the  maini  in  the  uid  >ct  muitioofld,  or 
tome  of  »nch  meus,  and  to  canM  the  expense  of  mak- 
ing inch  improremcnta  to  be  made  a  charge  on  the  in- 
heritance of  the  aaid  landa  under  the  proTieione  of  the 
aaid  ant.  or  that  jour  LordaUp  will  make  anch  other 
order  In  the  pwMliai  aa  to  jesr  Lordahlp  abaQ  aeem 
met. 

Aad  your  patiUoMr.  Iw.         (Bigsad)  A.  B. 
I  hereby  eon  wot  to  this  peiltloo. 
(Ogne^J  C  D.,  ooe-j;y:3g  taunt  of  the  laada  Boaght 
to  be  improred. 

IL  Ihe  Lord  Chancellor,  or  Master  of  the  Rolls,  by  whom 
aneb  petition  may  be  heard,  may,  upon  oontideration 
of  sndi  petition,  and  without  any  attendance  of  coun- 
sel, solicitor,  or  petitioner  tbereon.  If  he  shall  sotUnk 
fit,  make  an  order  oo  sach  petition  to  the  effect  fol- 
lowing, or  to  snch  other  like  effect,  with  snch  varia- 
tions as  the  natnre  and  oircomstances  of  case  may 
reqnire. 

(Form  of  Oritr.') — ^Date         lo  the  matter  of,  &c. 
and  in  the  matter  of  the  act  (8  &  9  Tict.  o.  56.)  &o. 

Upon  consideration,  &&,  of  tbe  petition,  &c..  It  Is  ordered 
that  it  be  referred  to  the  Master  In  rotation  to  enquire 
and  state  to  the  court  whether  the  petitioner  is  entitled 
In  possession  to  tbe  landa  hi  the  petition  menthmad,  or 
any,  and  which  of  them,  within  the  meaning  of  tba  aaid 
aot  of  r""*"T**i  and  whethar  tht  aaid  lands  are  in 
the  actual  oeevfatiaa  of  C.  D.  In  the  said  petition 
named;  and  Ifao,  under  what  titie,  and  whetiier  the 
aaid  C.  D.  baa  cooaented  In  writing  to  the  said  petition 
end  to  the  improrements  proposed  to  be  made  under 
the  prorlalons  of  the  said  act  ?  And  if  the  Master  shall 
find  that  the  petitioner  is  so  entitled,  and  that  the  aaid 
C.  D.  Is  in  snch  occupation,  and  has  so  consented,  let 
the  Master  farther  enquire  and  state  to  tbe  court  auo- 
dntiy,  what,  if  any,  <^er  persons  or  person  are  or  is 
entltied  to,  or  interested  in,  the  stid  lands,  or  any  of 
them,  in  reminder  or  reversion;  and  the  petitioner  is 
to  ha  at  liberty  to  lay  before  tiio  Master  proposals  for 
waking  permanent  Improvements  in  the  said  lands,  by 
toy  snch  means  as  are  in  the  said  act  mentioned,  and 
to  set  fttrth  In  such  proposals  the  nature  and  extent  of 
snch  improvements,  and  the  estimated  expmse  thereof, 
and  tbe  estimated  value  of  the  permanent  improvea 
nents  proposed  to  be  made ;  and  snch  proposals  are 
to  be  sufficient  without  any  charge  or  state  of  facts : 
and  the  Maatar  la  to  enqidre  and  state  whether  snch 
propoaod  improvamenta  ara  permanent  ImprovemenU 
wttUn  tbe  meaning  of  the  said  act }  and  if  so,  what 
wUl  be  the  expenaa  of  making  the  same,  and  what  will 
he  the  value  of  such  permanent  Improvonenta?  and 
whether  it  will  be  beneficial  to  all  persons  Interested 
fa)  the  said  lands,  that  auch  pennaneut  improvements 
should  be  made  under  the  provisiona  of  tlie  said  act  7 
m.  The  Master  to  whom  the  said  reference  may  be  made 
Is  to  require  proof  of  tbe  deed,  will,  or  other  instrument 
Boder  wliieh  tbe  petitioner  claims  to  be  Mititled  to  the 
land,  but  Iw  la  not  otherwise  to  reqnlra  proof  of  tbe 
title  to  the  land,  nor  is  any  charge  to  ba  allewad  for 
aaardilng  the  rogiatrloa. 
IT.  The  Maater.  if  ha  shall  thfaik  it  naeeaaafy  fmr  the  due 
proseoution  of  reference,  but  nototherwlea,  xamj  dlraet 
the  petitioner  to  serve  any  other  person  interested  in 
the  land,  with  notice  of  tbe  proceedings ;  and  such 
person,  so  served,  may  afterwards  attend  such  proceed- 
ings as  a  party  thereto,  as  long  aa  the  Master  shall 
deem  his  presence  necessary  {  but  if  aueh  person  being 
so  served,  shall  deelise  or  neglect  to  attend  pursnant  to 
aueh  BotfM,  the  Haat«  Bay  proeaed  h  his  ^wanee, 
nd  bo  Is  to  Stat*  Ifao  atMi  InUov^ert?  any  person 
M  attaoding  vriO  fanvtio  baar  fala  own  oaata. 
T.  TbaMaaieria,dnringi]MreffMMee,  toboBtHbtr^to 
^pply  tqr  not*,  In  writing,  to  the  judge  by  whom  the 
erdw  WBB  made,  tat  any  apedal  dto«ctions.  or  for  leave 
to  atate  any.^ecial  dronmatancea,  tondiing  the  mat- 
tera  referred  to  Urn  ;  and,  if  he  shall  receive  any  snch 
^oelal  dlrootioBB,  or  sneh  leave,-  he  is  to  atato  the 


saaa,  and  hia  proceeding  thoreon.  In  hia  report ;  tnt 
aueh  note  and  directions  are  not  to  be  treated  as  regs. 
lar  reporta  or  orders  of  the  court  requiring  to  be  Sled 
or  otherwise. 

VL  Any  person  intereated  In  the  land  is.  irithont  hs  being 
necessary  for  Um  to  take  any  olgeetiaa  or  give  toy 
previooB  notice,  within  fonrteen  days  after  the  flUog 
of  the  report,  tob*  it  llbartyto  pstWoo  the  huti 
Chaoodlor  that  asiA  r^ortmay  he  revlevrcd:  if  aadi 
petition  shall  he  presented,  the  Judge  by  whom  tbe 
reference  was  made  is  to  take  tite  same  into  his  cod. 
sideration  :  and,  if  he  sliall  so  think  fit,  lie  may  dispose 
thereof,  sther  by  dismissing  the  same,  or  by  refetriny 
tbe  matter  back  to  the  Master  with  or  without  speeid 
directions :  he  may  also  direct  any  person  lotereited 
to  attend,  and  may.  If  be  shall  think  it  neeaasary,  tm 
not  othanrise^  dlraet  the  aamo  to  be  argnad  by  conaid 
in  open  court  or  otherwise. 

yn.  That  the  petition  to  conAnn  a  i^iort  uaf  ba  la  dw 
form  herebi-after  set  forth,  whh  anob  variations  asths 
natnre  and  drcnmataneea  ot  th*  ease  roquha 

(Rrm  Iff  Pttitum), — lo  the  matter  of,  &&  and  ia 

thenuttor  ofthaaet  (8  ft  9  Tkt  o.  A6),&o. 

Tn  the  right  honorahla  the  Lord  Chanoallor. 
Tba  bumble  petition  of  Ac. 

SbaWfth— That  in  pursnanoa  of  ao  order  made  la  tbk 
matter,  hearing  date  the         day  of  Mr. 
the  Master  to  whom  the  aaid  matter  was  referred,  hu 
made  bis  report  bearing  dste,  tiia  dsy  of 

and  for  tbe  reasons  therdn  stated  has  {ker€  atafs  At 
Maater'i  findiMg."] 
That  the  said  report  has  been  filed  in  the  Report  oScs  of 
this  court,  and  that  no  special  application  liaa  bra 
made  to  review  tlie  tame. 

Tour  petitioner,  therefore,  hnmbly  praya  your  I<ordsbip, 
that  the  said  report  n«y  he  ooofirmed  abaohiteIy,8ikd 
that  your  petitioner  may  be  anthorlsed  to  make  sach 
permanent  improvamenta  aa  are  certified  in  the  said  re- 
port, under  tbe  provisions  of  the  said  act. 
yni.  The  order  confirming  the  report  may  be  in  the  fern 
following,  with  such,  if  any  variations,  as  the  natnre 
and  cirenniataneea  of  tbe  case  may  require. 

(Rrm  q^onfir^.— Dste  In  the  natter  of 
and  in  the  matter  of  the  act  (8  &  9  TIct.  e.  56),  Ac. 

Vhereaa         did  on  tbe         day  of  prefer  hii 

petition  to  tbe  right  honorable  tbe  Lord  Chancellor, 
thereby  setting  forth,  and  praying,  that  he  might  be  it 
Bb^rty  to  make  permanuot  Improvements  In  the  la&di 
therein  mentioned,  under  the  inwlsioos  of  the  raid 
net  i  and  thereapon  Us  Lordship,  on  oonsideration  of 
the  nutter  of  the  said  petition,  Ad,  by  Un  erdar.  dated 
tiie  day  of  refer  It  to  tiie  Maatar  lo  nakt 
the  inqdriea  therein  mentionedj  and,  In  parsaanee  nf 
the  said  order,  the  said  Master  baa  made  bis  report, 
dated  tbe  day  of  ,  [the  parttaiSttrt  aot  to 
iff  s(at«(f,]  and  tbe  add  report  waa  doly  filed  in  tbe 
Report  (^ce,  on  the         day  of  and  no  appli- 

cation  has  been  made  that  the  same  may  not  be  con- 
firmed, and  that  the  said  A.  B,  doth  now  by  his  poli- 
tion  pray  that  the  same  may  be  confirmed,  and  thai  lie 
may  he  at  liberty  to  make  such  permanent  improte- 
menta  as  are  spedfled  lo  the  add  report,  under  tba 
provlaiona  of  the  arid  act :  hia  Lordship,  on  eonridrra- 
tloa  of  the  nutter  of  the  add  petitimi,  and  the  said 
Maater'a  report,  doth  hereby  order  that  the  stid  rc> 
port  be  confirmed,  and  that  the  said  petitioner  hr  at 
liberty  to  make  snch  permanent  Improvemeots  in 
tbe  said  lands  as  are  in  tbe  said  report  mentioned,  un- 
der tbe  provisions  of  the  said  acL 
IZ.  The  Master  by  whom  tbe  aaid  report  was  made  tn^y, 
upon  produetioe  to  Urn  of  the  order  confirming  tlie 
same  and  giving  leave  to  make  the  ImprovemenU,  de- 
Rver  to  the  party  who  baa  obtalnod  anch  ivder  a  ecr. 
tifleate  to  the  offset  and  in  tbe  taem  herrin.afterstat<^. 
with  each  variations  u  tite  natnre  and  oircomstances 
of  eadi  case  0i«y  requira< 
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(fWw  ^  GrrfE^Mte.)— Dtte      In  the  nutter  of 
ud  in  th«  matter  of  the  act  (8  ft  9  ^et  e.  M.)  &c. 
Whercu  [R*ei(«,  lit,  tU  OrJtr  ^rtftrmee,  Avrthft 
id,  tk€  Reportf  wiih  Ut  dale,  but  witkamt  aiuf  parti- 
cvlara  .- 

3  J,  the  Order  "  nmfirming  tkt  Report,  md  authormmg 
Ike  tmprovtmattt  to  be  made,"  wtih  ita  dute,  and 
j^emtrm^  ia  the  term  mitkm  inserted  eoMMM.] 

Now,  therefore.  I  the  said  Master,  in  parmtanee  of  the  uld 
act,  do  hereby  certify  that  any  persoti  advaneinff  money 
for  making  the  said  permanient  improrements  apeci&ed 
in  my  said  report,  will,  upon  its  being  made  to  appear 
to  me  that  sach  money,  to  the  amount  specified  in  my 
Slid  report,  has  been  fully  expended  in  making  the  aald 
improrements,  or  in  paying  the  expense  of  obt^ing 
the  anthoiity  of  tUi  court,  become  and  be  entitled 
ander  the  aaid  act  to  a  charge  on  the  land  for  the  re- 
piymnt  of  the  money  ad? aneed,  with  interert ;  but 
goeh  eha^  ii  to  be  saljeet  to  the  terms  and  ooodi- 
Uooi  prorided  by  the  sidd  act,  aad  before  the  same  can 
become  effecttre,  the  amount  of  money  expended  as 
aforesaid  is  to  be  stated  by  me  by  way  of  endorsement 
OD  ttus  certificate. 
X  The  endorsement  required  by  tiie  act  to  be  made  by  the 
UutcT  on  the  said  certificate,  may  be  to  the  efiect  and 
io  the  form  herein-after  set  forth,  with  such  variations 
as  the  natnra  and  drcnmstances  of  oaeh  case  may  r«> 

{Form  of  Endoreewunt.) — Whereas  it  has  been  alleged 
before  me  that  the  sum  of  £  being  the  whole 

[or  pert^  of  the  sum  of  £  mentioned  in  my  re- 

port lecUed  in  the  within  cortificate,  has  been  expended 
b  makiBg  such  fmprorementa  and  paying  soeh  ex- 
pensm  u  are  Aerein  menUooed ;  I  tuve,  parsuant  to 
the  Bbertj  given  to  me  by  the  aald  act,  enquired  what 
expenses  have  been  famured  In  and  aboM  the  ^>pHca> 
tioQ  to  the  court,  and  mahing  the  necessary  surreys, 
raloations,  and  estimates,  and  also  what  sums  of  money 
hare  been  actoally  expended  in  snch  improTements  ; 
and  eridencee  as  to  such  expense  hath  been  bid  before 
ne,  and  I  hare  duty  considered  the  same,  and  I  do 
hereby  state  and  certify  that  it  hath  tieen  made  to  ap< 
pear  to  me  that  the  sum  of  £  hath  l>een  ftiUy 
expeoded  in  manner  athresaid  In  suoh  expenaet  as 
afafwrid,  and  the  snm  of  X  for  improrements 
hf  diahM^  waring*  irrigation,  or  embanknteot,  and 
the  sam  of  £  for  hnprorements  by  the  erection 
of  buildings :  and  I  do  hereby  fbrther  certify  that  the 
said  several  inma  amount  in  tiie  whole  to  sum  of  £ 
and  (hat  the  same  was  [or  tpere}  advanced  on,  &c.  [or 
ai  nek  general  timtB  and  in  the  eeveral  nme  herein- 
after itt  forth  !  vix.  ^c]  and  that  such  several  sums 
are  to  be  repaid,  with  interest  after  the  rate  of 
per  centum  per  annum,  by  eticb  equal  annual  Instal- 
luata  as  hermo-after  mentioied,  via.  fco.  fto.  [7%it  i» 
to  he  tmried  netarding  to  f  Ac  mode  of  exptndittire  and 
ikc  jirontuNU  iff  the  Wh  eeetion  ^tne  act. 

EOWAB*  B.  Sdodkit,  C. 
T.  B.  C.  SniTU,  M.  R. 

N.B.— Section  14  of  the  aot  points  out  the  nature  of  the 
eridmec  to  be  reoelved  by  the  Matter}  seotlon  5  re- 
Virm  the  r^ort  to  be  filed  In  the  Report  OOee,  and 
Kives  power  to  apply  to  review  a  report  wltldn  ftaurteM 
ikjt;  and  section  6  gives  Ulwrty  to  tlm  Master  to  in- 
quire into  the  expenditure,  and  to  Indorse  upon  the  cer- 
tificate the  amount  tliereof ;  and  section  7  requires 
ndt  certifleate  to  he  filed  in  tlM  B^ort  Offlee,  and  a 
dnpBeate  thereof  to  be  provided  as  evidence  of  title. 

Dated  27 tk  January,  1847. 
It  ii  this  day  ordered,  by  the  tight  hoo,  the  Lwd  Chan. 
esUor  of  Irdand.  by  and  with  the  advice  and  asdstaooe  of 
ths  right  hon.  the  Mastw  of  the  BoUa,  that  the  Masters  in 
erdiDary  of  this  oonrt,  do  annex  to  thdr  reports,  to  be 
Weafler  made  under  decrees  and  erdera  of  this  oonrt,  a 
Kbedale  of  the  evidence  read  before  them  on  behalf  of  any 


party,  aaddo  iko  state,  the  tender  and  r^eotlon  of  any 
evidence,  which  they       mle  to  be  inadmissible. 

HAiicnn  Bbadv,  C. 
T.  a.  C.  Smitk,  m.  s. 
Dated  btk  April,  1847. 
1.  On  reading  the  IffSth  general  order  of  the  STth  March, 
1843,  and  on  rw^ng  also  a  certificate  trom  Tilliam  Henn, 
Esq.,  and  Edward  Litton,  Esq.,  two  of  the  Masters  of  this 
court,  dated  S7th  January,  1847,  io  the  following  words  :—. 

*  BCaster  Litton  and  B^ter  Henn,  certify  to  the  Lord 

*  Chancellor,  that  their  mode  of  acting  on  the  l68th  mle  of 
*97th  Blanih,  1848,  was  to  note  in  their  books  the  tftend- 

*  ance  of  oonnsel,  and  their  disapprobation  wlien  tli^  eon- 
'  sidered  the  attendance  of  counsel  unnecessary,  but  when 
'they  approved  of  inch  attendance  they  made  no  entry 

*  whatever ;  while  on  the  other  hand,  Master  Goold  gene- 
'  rally  mariced  bis  approbation  when  he  thought  the  attend- 
*ance  of  counsel  necessary,  and  made  no  entry  whra  he 

*  considered  his  attendance  unnecessary  ;  and  Master  Town. 

*  send  uniformly  adopted  a  course  similar  to  that  of  Master 
'  Ooidd.    All  the  Masters  would  suggest  that  the  existing 

*  rule  irtiould  be  modified,  by  authorizing  to  endorse  upon  the 
'original  summons  the  attendance  of  counsel  when  they 

*  considered  such  attendance  necessary,  and  that  the  atten- 
'  dance  of  coumiel  should  be  tUsallowed  on  taxation  in  all 
'  cases  in  which  no  entry  of  approbation  appears.' 

It  is  this  day  ordered,  by  the  right  hon,  Masiere  Brady, 
Lord  High  Chancellor  of  Ireland,  by  and  with  the  advice 
and  assistance  of  the  right  hon.  Thomas  Berry  Cusack 
Smith,  Master  of  the  Rolls,  that  on  the  taxation  of  costs,  no 
sum  whatever  shall  be  allowed  by  the  taxing  Master,  for 
the  attendance  of  counsel  befbre  any  of  the  Hastere  in  or* 
(Unary  the  court,  on  references  under  any  decree  or  or^ 
der  unless  the  Master  in  ordinary  shall  endwse  upon  the 
original  snmmons  on  wUch  counsel  shall  attend,  or  upon 
the  copy  thereof  served  upon  the  party  for  whom  coun- 
sel riiail  attend,  his  approbation  of  snch  attendance  of  coun- 
sel, and  unless  the  said  original  summons  or  copy,  with 
the  said  endorsement  thereon  is  produced  to  the  taxing 
Master.  And  It  is  further  ordered,  that  if  the  Master  in 
ordinary  ehall  approve  of  the  attendanoe  of  counsel,  the 
endorsement  of  stwh  approbation  shall  he- made  by  the  aald 
Mastsr,  at  the  time  audi  attendance  sliall  take  ^ace.  And 
in  no  cue,  shall  the  Master  permit  more  than  one  oonnsd 
to  attend  for  the  same  party.  And  it  is  further  ordered, 
that  in  the  taxation  of  ^  costs,  incurred  prior  to  the  date 
of  this  order,  no  sum  whatever  shall  be  allowed  by  the  tax- 
ing Master  for  the  attendance  of  counsel  before  any  of  the 
present  Masters  in  ordinary  of  the  court,  on  such  references 
as  aforesaid,  unless  a  certificate  shall  be  jirodnced  to  the 
taxing  Master  signed  by  each  Master  in  ordinary,  stating 
his  approval  of  the  attendance  of  eaaaatA  on  the  days  and 
times  fbr  whioh  suoh  attendanoe  riiall  be  charged  in  tlu  UU 
of  coata.  And  no  snm  ahill  be  allowed  ty  the  taxing  Mas- 
ter for  the  attendance  of  oo«nsel  beftee  the  late  Master 
Goold,  or  Master  Townsend.  on  suoh  reference  as  aforesaid, 
unless  a  copy  of  au  entry  in  the  books  of  the  said  Master 
Ooold  and  Alaster  Townsend,  respective,  shall  be  produced 
to  the  taxing  Master,  as  reqidi«d  by  the  168th  general  or- 
der of  the  court. 

3.  And  it  ia  further  ordered,  that  the  following  order  be 
substituted  for  the  146tb  general  order  of  tlie  il7tb  March, 
ld4S.  That  a  reedrer,  aeqnestnrtor,  or  guardian,  upon 
prodneti<m  of  a  eertifieata  vt  Us  reeogirinnee  belog  enrciled 
shall  be  at  Ubor^  to  enter  the  general  order,  that  the  ten- 
ants do  pay  their  renin  and  arrears  of  rent  to  him,  andshaU 
cause  the  same  to  be  printed  and  served  upon  the  immediate 
tenants  of  the  persMi  over  whose  estates  or  property  be 
has  been  appointed,  or  at  -  their  residences ;  and  every  re- 
ceiver, sequeountor,  or  guardian  shaU  be  at  liberty  when- 
ever rent  shall  he  In  arrear  tat  the  space  of  five  months 
after  the  same  ^lall  Iwve  become  doe,  in  case  the  same  b 
reserved  by  hAlf-yearly  payments,  or  for  the  spaoa  of  two 
miHiths,  after  the  same  sh^  have  beoooM  ^om,  in  eaia  kt  Is 
reserved  by  quarterly  payments,  or  so  soon  as  it  itftB  bseoMa 
due  in  case  suoh  rent  is  payaUe  weekly,  (or  at  any  other 
time  after  any  half-yeariy  or  quarterly  rent  shall  become 
doe,  if  the  Master  shaU  deem  It  exponent  to  allow  Um  to 
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do  lo.)  to  procMd  hj  diatress,  for  reooTM7  of  mioh  rant, 
withoBt  way  rnle  or  ordw  for  Uiat  puipoM  i  inoh  raaudy 
to  bo  deemed  the  proper  ooo  Id  the  ftnt  Initance  t  iMt  when 
tha  refleher,  eeqiMitntor,  or  gaardUti  ehall  And  the  remedy 
by  dlttnw  Iniafltciant,  or  iokppUoRble,  he  miy  lay  the  spe- 
cial farts  before  the  Master,  aud  if  the  Maater  shall  drcm 
It  expedieat  to  proceed  b;  DOtiee  to  quit,  or  by  cifi)  bill 
f^ectmeoti  process,  or  by  (|)ectmemt  for  nna>payment  of 
rcut,  or  by  scUod  at  law,  or  by  cLril  bill,  the  blaster  iball 
make  aa  order  or  a  report  thereoo  as  he  shall  see  fit,  and 
thereupon  the  receiver,  sequestrator,  or  guardian  shall  be 
at  liberty  to  proceed  as  the  Master  shall  direct.  And  in 
every  case  in  which  the  Maater  shall  be  of  ofdnioa  that  the 
nctirm,  sequestrator,  or  guardiao  shall  proMcd  by  attach 
nwot  and  not  by  distress  for  payment  of  any  rent,  the  Mas- 
ter being  flr«t  satladed  that  such  rent  Is  in  arrear,  and  that 
the  gsDeral  order  to  pay  such  rent  to  the  receiver,  seqaes- 
tntor,  or  guardian,  has  been  duly  served  upon  the  tenant 
against  whom  the  attachment  is  sought,  or  that  such  tenant 
is  either  lessee  or  assignee  of  a  lease  under  the  court,  or 
has  himself  piud,  or  is  the  assignee  of  one  who  has  paid 
rant  to  the  receiver  for  the  holding  in  question,  and  that 
the  rent  although  demanded  by  the  recover,  sequestrator, 
or  guardian,  or  by  bis  agent  duly  witfaoriied,  hat  not  been 
pidd,  shall  be  at  liberty  to  give  a  oortiflcite  that  in  atuch- 
ment  shall  issue  tar  noa>payment  of  nnoh  rant, '  stating  to 
what  period  such  rent  is  calculated,  and  the  amount  of  the 
rent  claimed  to  be  due,  and  thereupon  the  Begistrar  shall 
issue  an  order  that  the  tenant  sh^  pay  to  such  nceiver, 
sequestrator,  or  guardiau,  the  rent  mentioned  in  such  certi- 
ficate to  be  due,  the  amount  whereof  shall  be  stated  in  such 
order,  together  with  the  sum  of  two  pounds  ten  shillings 
for  the  coat  ot  such  certificate,  order,  and  of  the  serrioa  ttf 
the  same,  within  ten  days  after  personal  service  of  such  or- 
der, or  shew  causa  within  the  aame  period  why  an  attaehf 
nunt  should  not  issue  against  him  for  non-payment  of  add 
not.  And  In  case  the  same  shall  not  be  paid,  or  good 
cause  shewn  within  said  period,  the  clerk  of  the  appear> 
ances  and  writs  shall,  on  being  satisfied  by  affidavit  that 
such  order  was  duly  served,  without  any  further  nrie  or 
order,  issue  an  attachment  ag^st  such  tenant  for  non>pay- 
flMOt  of  said  sums. 

Masibbb  Bbaot,  C. 
T.  B.  C.  Smitk,  I£.  JL 

(To  h€  eoHluaud.) 


MOSLET'S   OALYAXIC  PENS,  which  will 
not  COTndi; 

MADDEN  AKD  HAHE.  bs>S  luM  raoetnd  «  miaflj  at  the  abort 
Feni.  In  all  tbelr  vaiWtlM.  Tlicy  hava  she  sIwsm  on  hand  a  Istm  Stock 
at  MoaUy*!  Qmtkm  GOLD  PEIU,  wMali  lhay  nU  MlowMaBjoUMr 

HADDRK  AND  HASE, 
STATIOMERS  TO  THE  UMIVBHSITY, 
1,  QRAfTOM  VTREET. 

CIRCULATING  LIBRARY. 

H&  B.  MOBROWS'  CIRCULATING  LIBBART. 
18,  NASSAU  STRKE^r, 
(aiuaiHiaa  Mduhimon's  HoratJ 
When  even  New  Work  of  nwrit  d  jIIj  UMlnKfrom  lb*  pmi  mar  be  bad 
atanodanUttrtMcriptlonbjrtiwSRr,  >iiaHT,or  WEEK.  Slngloaub- 
•erlpUoa3i.M.aHoath:ai.  r.d.aQ<iartaT|  1<«.  Ad.  thaHalf  Ycw.oi  Om 
Qulnaa  the  fcar  for  which  the  very  newnt  worki  ma*  be  hkl.  Family 
and  Country  Subwrriptlon  Two,  Three,  and  Four  uulnsai  the  Year, 
FuU  particular*,  poat  free,  on  application. 

DBLlCIOUl^  HEALTHFUL,  and  ECONOUICAI*  WIMBi 
Ac  the  ^pioeeliliw  Faittvlttaa. 

R0BEBT8'  Celebrated  British  Fermented  VINES  ara 
BOW  ae  wrii  knom  and  hlghty  aitlmat^d  for  iMr  tnpvtor  rtdissis 
of  Sarour,  and  perftct  renfMcntaiioa  of  Fonlfn  Winwof  tbeianw  itatnca, 
alttiouih  rtnetMiwMn  thepvlee,  aaiD  nqodfeBBoaaawnt.  Tbem. 
■MMMMklahteAintlbaiiii  omtaiioe- 

BpaikHnf  ClwBmtBe  VJo  BnNisaK 

MmdlallotMnx  ConMaatta 
Chatnpaf^aa  Olnftt 

Botortin  CranMt  OfcavaBa 

IparkUng  Head  FMrrtlgnac 

HsttnwT  Sparkltnf  Orantte 

MoaeUeHadC  SwMt  aitd  Dry  Sstiln 

Bui|UBdy  OlDftf,  ItblM. 

nsliHsriolnratHkHr^sni  boHtai  loehidid. 
ndes  lim  mar  bt  bad  of  Us  A|BM, 

It.  I.  STDBB4,  3,  DAUB  STREET. 


LEGAL  AND  HISTORICAL  DEBATING  SOCIETY 
ESTARLISHED  )RU. 
The  Mettban  are  raquettad  to  lake  noilee,  that  tlw  Veetlwitfik. 
flocM* havetwan  AD.IuURKBD(tottheChTMiaMBMW]toFKlDi¥ 

SURJECT  FOR  DEBATE. 
"  Can  a  Judpnent  Cradltor,  provlnfunder  adeeiaa^  avail  hhMrtftftki 
prnrrimrj  nf  a  ftrrtlT-r'-  rilT.  InfllTiiTriiiftir  ItinrMiliH  lif  JH  HI  yS 
c  ST,  loMTehlideoaaiid  from  tlieo|i«raUao  oTtbat  alalKteP 

Bnrrlaten,  Law  StudeoU,  and  Oraduatca  of  (bv  UidvaMttaielllMh 
Oxford,  and  CUnbrldfe,  arc  ellKiUe  for  admlialan. 

McmtNvi  wbo  baTo  chaii|«d  their  tCMdeoeea,  or  who  bm  fHMi  k 
propoas,  sn  latafirt  to  coaimaulGata  witb  the  BiCKUir. 

JOHN  NORWOOD,  bq.  II,  Wtam  tntL 


WINTER  BOOTS  AND  SHOFX. 
8MTTII,  37,  MARY  STREET. 

SMYTH  has  now  on  hands  a  large  Stock  of  the  rm 
beat  Manufadarad  ' 

LADIE'S,  OENTLEUBN'S,  AND  CHtLDRXNV  BOOTS  AMD 

SHOES, 

tMehwin  bs  temdchwvOTibaa  iboae  ot  aay  otbw  BsMtlitttd^: 

LAD1E1  DEPARTMENT. 
SMYTH  begi  to  Inlorni  thoae  I^taa  wbo  wlah  to  eDooumt 
NAnVS  MANUFACI-URB, 

that  he  baa  bMB  tor  MBetlmt  part  nafclof  ops  atoAarwtaUikib 
aad  Sbosi  In  DuUbLsad  Utafte  baa  MarmiMd  M  M 
SHAUjbr  RBHUHEBATIVB  PROriT, 
In  order  Iba  men  rcMlUy  to  carrr  out  hte  *lcwt  of  awltflnc  tb*  OfMki. 

BiMk Chilta  Baott  at     .  .  fis.fla.a|«lt. 

Hoais  Sboei  at         ...  Ii.ai  . 

at  1«.U.  Z 

ili  Boota  and  Shot*  In  frast  wiety. 

  OENTLEUEN'S  DEPARTMENT. 

SMYTH  boldi  out  tbe  gtcatcrt  po^lbie  advantaft  to  Oeotloan 

GT  Caab,  aaba  b  doing  an  ImmMiae  trade  for  Read*  Unoitj  My  ■  ttoa. 
[  to  bk  Cuftomn,  at  all  tlnMt,  Booltand  Sboea  rftba  ItttchttMwM 

VEitn  MODERATE  PRICBS) 
aa  wad  M  harlag  tbe  opportuulty  of  aeleetbv  ftoB  a  vary  lant  fat 
wbtcta  wlU  ba  found  of  Supetior  Maoufacturaw  sad  at  nrlMvhttM 

Wrillqiton  Boota  at'  .  14c  afrik 

VMnch       do.  .  las.  - 

flboM. Laosd  Fronts    .  .  8k«.. 

BOVB  BOOTS  AND  BHOB& 
otaem  SHVTB,  »,  MART  STKBEr. 


Ooaa  M 
aUteav 


U.  HOBRISON,  HAT  MANUFACTUBEB, 
n.  WIBTMORBLAinXSTBEBT, 

INVITES  the  attention  of  Gentlemen  to  his  lante  8lod[  of 
Fiaodi  Hata,  Hp  would  nartlcularlr  reeommand  fcr  WWtrawrUi 
FRENCH  VELVET  HAT  at  Itt  lid., 
which  for  Oentlamanlr  appearance  and  durability  eanaatba  auaiaMlbr 
aay  ether  hOMs  la  tbo  City. 

B«t  Vdnt  Htf  node  ISa. 
liDeolaand  Beonal^  London  Hatk 
Hwrtlag  Cl^.  Lhwry  Btta,  ho. 

GUTTA  PERCH  A,  from  ita  perfectly  Waterproof  iiuH- 
Uei,  past  duraUHty.  and  noo.cooductinf  pnrwttlat,  1  rceaiiiiHirf 
to  allanshMH  for  dry  and  wann  foot  All  tbe  obwcbeoi  to,  lad  Hc^h 
dkea  anbirt  OutU  Percba,  harbig  aihaw  tnm  cktMay  — hwiWii.  t 
UDdcttake  lo  hare  tbe  8olMpBton,thatthar  ■baladhweBmlTlUcM. 
pletdr  won  through. 

_  MANLY  TRACKBK,  10^  DAMB  STREET. 

TBOW8BBS.— The  namonNU  testimooials  receind  ^ 
JAHISO'DRnCOLLInanmalofibeeleiBnet.aaM.aDdpwAr 
■tyleoTbto  IVowmcb,  and  lllcewHe  the  wry  flattering  patronmlwdewi 
00  hlw  by  tbe  hlghat  daiwa  af  toclety.  Indiicaa  btan  toapprbeMtprtm^ 
and  Iboie  ssnUmaaa  wbo  Bay  t  not  hitherto  bonoved  bin  wttb  tMr  tHn, 
that  be  baaMCuradtheMCviqMor  aftwof  themoM  nparleooedPiiWBi 
woritRMO  for  tbe  winter  tratOR.  J.  O'D^  practical  knowlediteuiTiH. 
ten  Cutter  baring  been  hiUy  IMtcd  In  tbe  fint  bouw  t  lb*  Bnlldiaa. 
tropolii,  he  U  therefore  fully  OMtKOtd  to  prodaca  an  article  in  tUidviM. 
metit  of  TBllorlng,  that  cannot  IieeKMllM  In  Loodon  or  hrii. 

JAMbSO'DRISCOT  U  PrnTeued Tnmien  U*ker, 
^  0,  ANOLMBA^rRBET. 

AH  eonmunkatkNM  for  tbe  IRISH  JDRIKT  aratobeWt,  •tfttMsl 
to  the  Editor,  wUb  tbe  PoWUher,  S.,  J.  MILUKEM,  !&,  CilLUflK 
OREEN.  COfTnpoadoiiU  win  pta««agif«<)>e  Name  and  Adi<nii.u>l« 
oahnam  of  tbe  paper  aanmil  be  oesypled  with  antwwe  to  Aonfaas 
CaanastaBtloM-Mr  «U  lha  ISMor  be  rr— rrVl  te  tba  nms 
HamMcripta,  Ac 

Oman  tor  tbe  IRISH  JORIVT  left  with  K.  J.  HtLLiKm.  tlCOL. 
LEGBOHEBN,  or  by  litter  (piM.p«U)orUaamilspuaatariM<«T 
hi  Dobta,  or  lb  bring  bnw£dtotba  Ctawtry ,  by  P-t.  aaibt  iqiof 


Tbbki  Of  SvBSCBimoa— (payaUe  in  wknimy. 
Tesriy,  30a.      Half-yeariy,  17s.       Quart eriy,  U. 

PrbrtMlbrTnOMAS  I^A  AC  WHITK  at  hU  Priming  0««. 
FLBVr.«raBlfT,  la  the  PwWi  of  St-  Andrei^  and  P>^li<hfd  M 
CULLCGB-ORBiN,  la  man  Pbrbh.  to  EDWARD  JO  ICS  If)/ 
MIU.IRBW.  mUlnf  at  the  inaa  place,  bR  batag  m  tbt  Counif  Kth 
CUT  ofDuMU.  Hiadiy,  lliiiiil  liglWIl^ 
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The  Name*  of  the  Gentlemen  who  Javour  The  Ibisk  Jubist  with  Reports  in  the  severed  Courit  ef 

Imo  and  Equitjf  in  Ireland,  are  aajhllows : — 

d-|U^B«ikn,ptp,  j         Pitt  K.«»»r.E«i..  B«. 


Rob  Coartw  <  WlbLIAM  JOHB  DOHDAt,  Z 

C  BvrtitirM«.]:AW. 


C  Ck  ABUi  Ham  HniPnt.1.,  Eiq. 
j  ud 

J  WibLiAM  HicKBOx,  Esq..  Bu- 
C   riatert-at  Iaw. 


Court  of  Exchequer 
Chamber  


(Jo 

1" 


Queen's  Bench,  inelud-  < 
Ing  Civil  Bin  and  Re- 
gisby  Appeals,  < 

Excheqoer  of  Pleas,  In-  i 
dnding  Manor  Court ' 
and  fiegiatrjr  Appeals,  i 


JoRK  Blackram,  Esq.,  aod 
HicREv,  Esq.,  Barristers-at- 

JoRK  T.  B.VQOT,  Esq.,  and 
Flobviicb  M'Cabtht,  Esq., 
Barrittm-at'Lair. 

CHAa.  H.  Hbkprill,  Esq.,  and 
WibLiAM  HiCKSoH,  Esq.,  Bar- 
risters-at-Law. 


Common  Pleas..;  \  Loiio.  Bwrriatw- 

{  at-caw* 


DUBLIN,  DECEMBER  80,  1848. 
— ♦ — 

At  the  clofle  <^  the  lut  seatira  of  parliament,  the 
Cluef  Secretary  for  Ireland  announced  that  her 
Haiealy*«  goTemment  had  it  in  contemplation  to 
introdoee  a  lav  for  the  better  relation  of  re> 
ceivenhipa  noder  the  Conrt  of  Cfaaacerj.  The 
initittiTe  of  tbia  very  important  aabject  is  due  to 
Mr.  Banal  Osborne.  The  returns  moved  for  by 
him,  and  laid  before  parliament,  shew  that  whilst 
the  Dumber  of  estate*  over  which  receivers  lutve 
been  appoioted  has  been  stationary,  or  deoreastng, 
the  iflcreiia  of  tbe  arrears  due  on  those  estates  has 
bera  eoormoos. 

Nor  can  this  inoreaie  be  attributed  solely  to  the 
&tras  of  the  ooontrr.  Much  must  be  ascribed 
to  the  syatanii  and  the  management  of  iL  In 
fHw^  that  **  the  famine  in  the  land**  has  not  been 
the  sole  cause,  we  j^ve  a  summary  of  two  returns, 
the  first  from  the  Devon  Commission,  which  comes 
down  to  tlieyear  1B43,  and  the  second,  that  already 
altaded  to,  which  has  been  more  carefully  compiled, 
aid  extends  to  the  year  1847. 

The  first  states  the  average  number  of  causes 
for  the  years  1641,  42,  43,  in  the  Courts  of  Chan- 
cery aod  Equity  Exchequer,  as  1 002 ;  the  rental  of 
the  estates  over  which  receivers  had  been  appointed 
£702,622.  5b.  3d.;  the  arrears  when  appointed, 
£83,406.  Ob.  lid.;  when  they  last  accounted, 
£400,206.  17s.  O^d.,  that  is,  they  had  considwably 
more  than  quadrupled,  and  this  before  the  famine  1 
Tiie  costs  allowed  to  receivers  amounted  to 
£30^115.  Ii.  lOd.  and  this  of  course  exduuve  of 
their  pound^e. 

The  pBrliamantary  r^m  is  more  carefully  com. 
pikd.  The  Chancery  returns  are  given  separately 
for  the  years  1844,  45,  46,  47,  shewing  the  aggre- 
gate number  of  estates  under  the  control  of  the 
court,  over  which  receivers  had  been  appointed,  . 
sad  tlw  counties  in  which  they  are  situated.  The  \ 
avenge  total  number  for  ^ese  four  years  would 


be  820  estates,  with  an  average  rental  of  £680,000. 
The  arrears  in  1844  amounted,  at  date  of  receiver's 
appointment,  to  but  £34,550,,  when  they  accounted 
to  £380,888,  that  is,  they  had  increased  more  than 
eleven  times. 

Nor  does  the  picture  brighten  in  1845,  the 
arrears,  at  date  of  appointment,  were  £33,560;  at 
time  of  reckoning,  £442,002,  that  is,  more  than  thir> 
teen  fold.  In  1846  it  grows  still  more  gloomy;  as  to 
arrears,  they  had  swelled  at  date  of  appointment  to 
£207,161,  but  the  disproportioo  at  time  of  account- 
ing was  infinitely  less,  amounting  only  to  £375,374. 
In  1847  it  grows  darker  and  darker  still,  the 
arrears  at  date  of  appointment  were  hut  £33,044; 
at  time  of  accounting  they  had  increased  to 
£469,191.  The  returns  from  the  Court  of  Exche- 
quer are  takra  for  the  same  period  ^  tim^  but 
collectively,  and  the  result  shews  that  there  are 
448  estates  under  receivers,  the  rental  of  wludi 
amounts  to  £155,403,  the  arrears  at  date  of  ap- 
pointment amounted  to  £61,779,  and  at  time  of 
reckoning  to  £171,839. 

But  these  returns  shew  facts  more  starUiog  still. 
The  amount  expended  in  improvements  on  estates 
under  the  Court  of  Chancery  over  this  enormous 
rental,  the  greater  part  of  the  estates  being  situ- 
ated in  the  most  unimproved  parts  of  Ireland, 
amounted,  in  the  year  1844,  to  only  £2,522,  and 
in  the  three  succeeding  years  respectively,  ttt 
£4,772,  £1,507,  and  £2,555 ;  whilst,  in  the  Court 
of  Exchequer,  on  a  rental  of  £155,000  a-yea^ 
one  single  shilling  during  four  years,  was  not 
expended.  The  average  expenditure  in  improve- 
ments during  the  last  four  years  was  thus  but 
£2,851  16s.  8d.  per  annum,  being  exactly  5^. 
per  cent,  per  annum  on  the  gross  rental ;  but 
it  will  be  found,  on  examination  of  the  return, 
that  there  is  over  £900,000  a-year  of  renul,  allow- 
ing for  accumulations,  out  of  which  there  is  not 
one  shilling  expended,  either  in  improving  these 
neglected  estates,  or  in  any  way  assisting  to  give 
employment  to  the  poor  I 
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The  r^eneratioo  of  the  conation  of  the  Irish 
people,  as  an  agricnltunl  oommunity*  must  be 
wrought  through  the  soil  of  Ireland ;  on  it  thaj 
live,  and  more,  and  have  th«r  b«ng.  Is  that  im- 
proTement  accelerated  by  the  mode  allowed  to  in- 
cumbrancera  to  realize  their  debts,  through  the  me- 
dium  of  Courts  of  Equity  ?  The  lamentable  results 
which  the  foregoing  returns  exhibit  testify  the  con- 
trary, and  they  form  tutgect  for  deep  and  anxious 
consideration. 

The  Irish  incumbrancer  is,  in  fact,  the  owner  of 
the  soil ;  he  extracts  its  produce,  and  he  gives  do 
direct  return.  On  him  the  law  casts  no  responsibi- 
lity I  with  bira  property  has  its  rights,  but  not  its 
duties.  It  is  right  and  just  that  the  cajdtalist  should 
have  aecore  placet  for  the  inveatment  of  bia  capi- 
tal, and  that  his  caintal  abould  be  returned,  pro- 
vided that  the  prooeaa  for  the  return  bejnatand 
equitable,  and  not  minoiis  and  deatmctive.  If  the 
craditoT  have  not  power  to  enforce  his  contract, 
without  the  aid  of  a  Court  of  Equity ;  in  seeldng 
that  aid,  the  creditor  confesses  bis  impotency,  and 
the  court,  in  rendering  assistance,  should  give  it 
only  on  the  terms  of  being  omnipotent,  not  merely 
in  regulating,  directing,  and  controlling  the  equities 
between  the  parties,  but  the  properties  which  are 
delegated  to  their  care  pending  such  adjustments. 
A  Court  of  Equity  should  not  be  a  mere  bailee  for 
safe  coatody,  but  in  truth  the  great  parent  patria 
under  the  wUfnam  horn  viri ;  the  deposit  should 
not  only  be  not  depreciated,  it  dionld  be  improved 
duri^  the  period  of  ita  being  placed  nnder  the 
Care  of  the  court* 

-  But  what  «ftoifU  be,  ir  not  The  law  allowa  the 
creditor  to  take  properU  from  the  handa  of  the 
debtw,  whoaa  re^tonribifhiei  an  in  aome  degree 
defined,  though  the  oblk;ation,  being  an  imperfect 
on^  could  not  alwaya  be  enforced  by  law.  The 
transfer  involves  the  creditor  in  no  buraen  of  pro- 
prietorship, but  places  tlie  managtment  of  the 
estate  under  a  Court  of  Equity,  which  has  hitherto 
been  potent  for  evil  and  powerless  for  good,  in 
consequence  of  the  system,  not  of  the  managers  of 
it,  who  do  much  to  counteract  its  evils. 

Very  many  of  these  properties  are  very  small ; 
they  have  l>een  placed  under  the  dominion  of 
Courts  of  Equity  since  the  years  1836  and  1640, 
in  consequence  of  the  "  fatal  fadlity"  given  by  the 
Judgment  Acts  (5  &  6  Wm.  4,  c.  55,  and  3  &  4 
Vic.  c,  105),  whilst  the  expense  of  appointm^  and 
Completing  the  appointment  oS  a  reciriver»  it  con- 
siderable, frequently  moch  more  than  the  amount 
of  the  debt.  We  have  heard,  on  unquettionable 
tathority,  of  a  aum  doe  by  a  half-pay  officer  pot- 
ioaaed  aome  very  tiraing  {woperty,  which 
amounted  to  only  £11,  whilst  the  eoata  in  the  Re- 
edTcr'a  matter  exceeded  £70:  The  debtor  died  a 
panper  in  a  woi^house  1 

In  the  counUes  of  Armagh,  Carlow,  Donegal, 
Lei  trim,  Londonderry,  and  Honaghan,  to  their 
credit  be  it  spoken,  there  were  only  five  properties 
in  each,  under  Receivers  of  the  Court  of  Chancery, 
the  abrogate  rental  of  the  thirty  eatates  amount- 
ing to  littie  more  than  £]  2,000  per  annum.  In 
Londonderry  tlie  rental  of  the  five  properties  was 
only  £7IS  14b.  6d.  In  the  year  1647,  there  waa 
only  one  property  in  Down  with  a  Receiver  under 


the  Crart  of  Chancery.  The  lai^eat  number  wm 
in  Dublin,  Galway,  limerick,  and  Tipperarf, 
There  are,  bowever,  a  large  iraidMr  (S7o)  in  tlie  , 
retom  of  the  year  1847  not  described  at  to  locality. 
It  is  to  be  observed,  that  not  only  doea  the  esute  ' 
lose  by  the  power  of  the  proprietor  to  improve 
being  taken  from  him,  and  vested  in  nobody ;  bat 
it  loses,  likewise,  in  the  change  of  men  who  are  to  j 
act  as  Receivers — in  one  sense,  truly,  and  yet  twt 
truly,  so  called ;  for,  althougli  tlieir  sole  duty  is  to  r#> 
fxive,  yet  even  that  is  ill  done.  They  are  ao  stuu^led 
in  power,  so  incapable  of  acting  with  prompti* 
tude,  or  power  of  adaptation  to  drcumstanoe^ 
that  much  leas  ia  received  from  the  estate  than  wai 
previously  due  by  the  owner,  wUlat  the  teaaoti 
were  leat  hnpovmshed.  Neatly  every  imMeediae 
by  a  Receiver  mutt,  if  be  wish  to  pnMect  hinadi; 
be  taken  under  the  direcdon  of  the  MMter  to  whoa 
the  cause  or  matter  baa  been  referred,  and  thk  eat 
only  be  dme  by  a  written,  verified  ttatonent  of 
facta,  and  every  ttatemont  of  focta  euuea  deb; 
and  costs  money ;  and  even  then  there  ia  no  suffi- 
ciently controlling  power,  the  jurisdiction  of  the 
Master  is  limited,  and  frequently  an  application 
must  be  made  to  the  court ;  every  such  appHeation 
causes  delay  and  costs  money,  and  neither  Re- 
ceiver, Master,  nor  Court  can  of  themselves,  and 
without  the  consent  of  creditor  or  inheritor,  expend 
money  in  improvii^  the  properties  placed  imder 
their  care. 

The  reaponaibility  of  the  office,  the  irhaoBeon 
of  the  duties,  not  a  aingle  pleasurable  ad  connected 
with  them  in  the  way  <^  rewarding  or  enooongiog 
an  induttriooa  tenant — the  difficulty  of  procoriu 
solvent  sureties,  and  the  reluotanoe  to  ask  ftieam 
to  Hgn  a  recognisance  wUob  fimned  an  loeoai- 
brance  on  tlieir  eatates,  whilst  they  are  obliged  to 
qualify  on  oath — the  perpetual  neceaaity  of  makii^ 
affidavits,  and  the  unpleasantness  of  serving  naoj 
masters,— the  Court,  the  great  aupervlaor,  the 
Master,  the  Director-General,  the  plaintiff  in  the 
cause,  and  every  other  creditor  not  caring  a  nnh 
fw  the  estate,  provided  tliey  ever  receive  their 
money  from  it,  whether  wrung  from  the  tenant,  or 
ih>m  the  Receiver  made  answerable  for  some  Ion 
a  generous  proprietor  would  never  have  diaigad 
him  with,  and  the  precariousness  of  the  tenure  ol 
office  have  all  contributed  to  reodn  tlw  appointment 
exceedingly  undesirable*  In  fact,  no  gentlemaa 
who  can  obtain  a  private  ageney  wmild  aoeept  of  it 

There  is  hot  one  qualiAoatioa  for  the  offiiiM^  the 
power  of  procuring  sureties. 

Formerly  the  amount  <rf  private  jobbiiw  in  these 
appdntnwnts  was  enormona.  The  plainw,  er  the  j 
plaintiff's  solicitor,  appointed  hit  friend  iriAout  ' 
opposition — the  toUdtor  having  either  beeome  reck- 
less, or  an  absentee — on  an  understanding  that  the 
solicitor  for  the  receiver  ahould  be  dther  Uw 
plaintiff's  solicitor,  or  some  one  who  movH  diride 
the  profits.  Immediately  on  bis  installation,  the 
receiver  collected  every  shilling  in  wliich  he  had 
not  been  anticipated  by  the  proprietor,  wlio,  bdon 
bidding  his  laat  farewell  to  his  lan^  took  from 
the  tenanta  wliatever  they  could  give  in  monej  or 
kind,  and  gave  them  receipts  in  full.  The  celeri^ 
was  not  thereby  to  pay  off  the  creditor  who  was 
badly  in  need  <tf  bit  intovtti  no  anch  thing;  by 
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prudent  aumagnneiit  the  time  for  aceoanting  ooaU 
be  extended,  and  meantime  aomethlog  handiome 
could  be  reidiaed  by  pnidently  taking  a  torn  out 
of  tbe  mooey. 

The  intweata  of  the  tenant  and  receiver  were  in 
antuonjam  i  the  one  shilling  ponndawe  coold  be 
doobUd,  OF  qoadrapled,  bj  cidlectug  quickly^ 
acoonnUng  very  slowly. 

In  Bome  degree  these  evils  have  been  abated  by 
the  new  rules  of  1843,  for  which  Sir  Edward 
Sugdea  deeerves  our  Itighest  approbation. 

We  do  not  wish,  for  tlu  mere  sake  of  making 
out  a  stnmg  case — the  facts  are  plain,  they  require 
no  ooloaring  of  ours— ^  deal  out  sweeping  cen- 
sures, on  the  contrary,  we  attack  a  system,  not 
iodividoal^  a  nstem  which  is  eusoeptible  of  im- 
provaaMD^  and  to  the  inveatigation  of  which  we 
again. 


UBOAL  DIBBCTORT— lUB. 

10  Lart  itj  tat  mtidug  Country  Writs  rstnmaUs,  so  si 
to  file  DeolarstioBt  sod  bare  Judgment  on  qppear- 
BDM  tUs  Ttnn,    Q.  B.,  C.  P.,  Ex. 

Aflar]}  Cerm. 

11.  BjltiT  Tnm  tM^ina-   Doblln  Quarter  Sesslomi. 

12  Idst  di}  In  Q.  B.  to  ■Mrs  notice  to  sot  aside  verdicts 
tor  Bw^M,  OS  nswly-diaoovered  eridenee,  by  Bole 
M  Jan.  I8S3.  Last  day  to  set  down  Causes  to  be 
hnrd  this  Ttow  In  Chancery. 

IS  FMttlao  dv  la  OHueery.   City  Bscord  Court  ilta. 

14  Last  iaj     eppesr  to  Town  Writs  retomslds  before 

Tm,  Q.  Bi«  C.  P.,  Ei.  Last  dJ^  to  more  to  set 
asida  Tw£cta  for  sorprise,  &a.  <|.B.  Last  day  for 
itniag  notice  to  set  aside  Terdicts,  to  set  down 
jM&ta  isvod,  snd  tnUs  of  Bxeeptiona.  £x.  ia  Q-  B. 
no  otdics  secsMsry,  ezoqit  nnder  Bnls,  Sfi  Jan. 
I6SS. 

IT  Petition'*  Bolls.  Lsst  dsy  to  move  to  set  aaUn  ver> 
HeU,  he.  Ex. 

15  Short  Csoass,  Chan.  G.  0.  ^  1846.   Grand  dsy. 

Q.  Idbo.    Ctosoi,  SemnrrsfS,  sad  Pleas,  Ih^. 

19  Clues,  Demorren,  Pleas,  Bolls.  Lsit  day  for  mov- 
ing oo  ^ectments  in  Q.  B.  if  not  under  ancient  rule. 

SO  Petition  day  in  Chancery.  Last  day  to  file  declarations 
oo  Common  Appearance,  Q.B.,  C-P..  Ex.  Last  day 
for  aervlnff  notice  of  Civil  BiU  a^ipeais  for  sittiogs 
■ftar  Term,  11  &  IS  Vic  cSi.  Civil  B.  C.  sits. 

SS  Last  day  to  file  Declarations  on  P.  Ap.,  Q.  B,,  C.  P., 
Ex.,  sad  Ifjeetments,  Ex.,  except  It  be  under  the 
provWoas  of  1  ft  S  W.  4.  o.  31,  s.  13. 

14  PttkloM,  BoDs. 

19  OnHB^Demnnrs,  Pleas.  BoRs.  Last  day  fcr  moving 
OB  Postoas,  to  make  rale  absolute  tUs  Term,  Exott, 
except  under  1  &  S  W.  4,  o.  SI,  s.  16. 

30  Caasas,  DMniirrers,  Hess,  Bolls.  Lsst  day  for  Man- 
dimns  or  Information  motions,  or  for  Attachmeota, 
isve  for  Don  payment  of  costs,  and  ag^nst  officers 
of  Court  of  Q.  B.  Cr.  side.  Lost  day  to  change 
YsBne  on  Common  ASdavit,  Q.  B.,  and  last  day  to 
BOTs  on  PostasB  sad  faqidritioos,  Q  B. 

ST  PWMan  day  la  Chanoerj.  Last  day  for  movbig  on 
^eetBMnts  in  Q.  B.  under  aocieot  rule.  Last  day 
to  fine  Sherifh  for  not  retnming  writs  so  as  to  make 
Bale  ibsolate  this  Term.  Q  B.,  C.  P.,  Ex. 

M  Last  iaj  to  mora  to  change  Venus  on  Common  Afida- 
Tits,  and  for  Attachments^  Ex. 

SI  Hilary  Term  ends.  Last  d^  to  serve  notics  of  Motion, 
Btdls.  Last  day  to  satttr  Bale  fw  Jadgatent,  snd 


Scire  Faoiss.  Q.  B.,  C.  P.,  Kr.,  wUofa,  if  on 
Itadwatlona  in  Ex.,  C  P.,  shonU  be  served  two 
days  previous. 

PSB. 

5  Lsst  day  for  serving  notice  of  motion,  Eq.  Ex. 

6  Judgment  may  be  marked  on  Rules  entered  last  day  of 

Hicbaelmas  Term,  C.  P.,  Ex.,  provided  same  be 
served  two  clear  days  previous,  and  in  Q.  B.  wlthont 
service  of  Role  for  Judgment. 

7  Petition  Bnlls. 

8  Causes,  Demurrers,  Pleas.  Bolls,  )  if  not  disposed  of 

9  Causes,  Demnrrers,  Pleas,  Rolls,  {       in  Term. 

13  Entitled  to  Judgment  in  Q.  B.  on  EJJectaunt,  moved 

npoa  last  Term  under  aadent  rule. 

AraiL. 

16  Easter  Term  begins. 

1 7  Dublin  Quarter  Sos^oos.   Last  day  to  set  down  csuses 

to  be  heard  this  Term  in  Chancery.  Last  day  to 
m^e  Country  Writs  retomable  to  hare  judgrment 
this  Term,  Q.  B.,  0.  P.,  Ex.  Last  day  to  serve 
nottce  in  Q.  B.  to  set  aside  ren£et  for  sorprise  or 
BSwly-^sooversd  evidsnee,  Buls,  sa  June,  18SS. 

18  Petitions  BoUs. 

19  Caasas,  Demrrsrs,  aad  Pleis,  B<dls.    Last  dsy  to 

wove  to  set  aside  verdict-for  surprise,  &o.  Q.  B.  Last 

dsy  to  ^^osr  to  town  writs  reCumaUe  before  term. 

Q.  B.,  G.  P.,  Ex.   Last  div  to  ssrvo  notloe  to  set 

aside  verdicts,  and  set  down  points  saved,  mid  UQs 

of  Exceptions,  Ex. 
80    CaoBes,  Demurrers,  Pleas,  EoUs. 
SI   Lsst  dsy  to  nuke  town  writs  rsbimsUs  to  have  Jndg- 

mmt  this  term,  Q.  B„  C.P.,Ez.  Lartdaytomovs 

to  set  aside  vsrdlets,  Ex. 
34   Appear  to cotmtry  writs TCtDrnatde before TMn,  Q-B., 

C.  P.,  Ex. 

25  Petitions,  Rolls.    Civil  BiU  Court  sits. 

26  Csuses,  Demnrrers,  Pleas,  Rolls.   Short  erases,  Chan- 

O.  O..  April.  1648.  a.  day,  Q.  Inns.  Lsst  day  to 
move  on  Ejectments  to  have  judgment  this  Term,  Q.BL 

37  Csuses,  Demurrers,  Fleas,  Rolls.  Last  dsy  for  Decla- 
ration on  appearance  to  have  judgment  this  Term, 
Q,  B.,  C.  P.,  Ex.  To  serve  notice  of  C.  B.  sppeal 
for  stings  after  Tscaa,  11  ft  IS  Tin.  e.  84. 

80  Last  far  Deelsratiim  on  P.  A.— Q.  B.*  G.  P.,  Ex.. 
and  Ejectments,  Ex. 

Uat. 

S  Petitions,  Bolls.  Lsst  dsy  for  moving  on  Postaas  to 
make  rule  absolute  this  Term,  Ex. 

3  Pleas,  Demurrers,  Exceptions,  Rolls.    Last  day  to 

move  on  Posteas,  and  to  change  the  Tenae.  Q.  B. 
Last  day  to  move  for  Mandamns  and  Informations, 
sad  toe  Attachmwits,  except  fw  costs,  aad  against 
the  Officers  of  the  Court.  Q.  B.,  Cr.  dde. 

4  Lsst  dsy  to  fine  Sheritb  for  not  returning  writs,  Q.  B„ 

C.  P.,  Ex.   Csuses,  Demurrers,  Reas,  Rolls. 

5  Last  day  to  move  for  Attachments,  or  to  change  the 

Tenne,  Ex. 

8  Easter  Term  ends.  Last  day  to  serve  notice  of  motion. 
Eq.  Ex.  Last  day  to  enter  rule  for  judgment,  and 
on  Scire  Fadas,  Q.  B.,  C.  P..  Ex.  On  Declsrations 
in  Ex.,  C.  P.,  two  previous  days  servioe  of  rule  for 
judgment  should  be  given. 

14  Judgment  may  be  marked  on  rale  entered  last  dsy  of 

Term,  provided  same  be  served  two  oleir  daja  pre- 
vious, C.  P.»  Ex.,  and  in  B.  without  servioe  of 
rule  for  judgment. 

28  Trinity  Tenn  be^s.  Lest  day  to  wake  eoaatry  wriu 
returnable  lo  as  to  have  Jadgmeat  this  Term,  Qi  B., 

C.  P.,  Ex. 

S3   Lsst  day  to  serve  notice  to  set  asida  verdicts  in  Q.  B. 

for  surprise  or  newly-disoovered  evidence,  under  rule 

S«tb  Juos,  1888.    Petttioos.  Rolls. 
84    Pleas,  Demurrsrs,  aad  EnMptions,  BoUi. 
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lA  Flew,  DMnorren,  and  Exoflptions,  B<^  Lut  iaj  to 
mfs  ootioe  to  wt  uide  Tflrdicta.  aod  to  Mt  down 
Billt  of  Exceptions  aod  poiota  aared,  Ex.,  and  also 
to  appear  to  town  writs,  Q.  B.,  C.  P.,  Ex.,  and  to 
moTO  to  set  aside  verdict  for  surprise^  Ac,  B. 

Se  Iiut  dajr  to  malte  town  writs  retamablo  to  hare  jndc- 
ment  this  Term.  Q.  B.,  C.  P.,  Ex. 

SB   lAst  day  to  moTe  to  set  aside  verdiota,  ko.  Ex. 

80  Petitions,  Bolls.  Appear  to  country  writ*  retomaUe 
before  Term,  Q.  B.,  C.  P.,  Ex- 

SI  Short  oaoses,  Chan.  Q.  O.,  Ap.  1848.  O.  day.  Q.  Inna. 
Last  day  to  more  on  Ei^etments  to  have  judgment 
^Us  Term  In  Q.  B.  except  under  ancient  rule.  FUas, 
■4^Burren,  and  Exceptions,  Bolls. 

Jm. 

1  Flaw,  Demorrers,  and  Exceptions,  BoUs.  Last  day 
to  file  Declaration  on  common  anwaranco  to  hare 
Judgment  tUa  Term,  Q.  B..  C  P.,  Ex.  I.aet  Aa^ 
to  terre  aotloe  of  C.  B.  ^>peal  for  sittings  after 
Term,  11  &  13  Geo.  4,  o.  84. 

4  Last  day  to  file  declarations  on  P.  Ap.  to  Iuto  judg- 

ment tUs  Term,  Q.  B.,  C.  P.«  Ex.,  ud  EyectinKits, 
Ex. 

8  PotlUoiia,  Bolls.  Last  day  to  more  on  Poateaa,  to 
make  mis  absolute  this  Term,  exeqit  as  provided 
1  &  9  W.  4,  0.  91,  s.  16.,  Ex. 

7  Pleas,  Damnrrers,  and  Exceptions,  Bella.   Last  day  to 

more  on  Posteaa,  and  to  change  Taoui^  B.  ^at 
day  to  move  for  Infennation  and  M^^^l■nT,  ud  ftor 
Attachments,  exo^  foK  costs  and  agiinst  Offlcera  of 
the  Court,  Q.  B.  Crown  side. 

8  Pleas,  Demurrers,  and  Exceptions,  B<dls.    Last  day  to 

flue  Sheriflb,  to  make  role  absolute  this  Term,  Q.B., 
C.  P.,  Ex.,  and  for  moving  on  EjMtments  under 
andent  rule,  Q.  B. 
0  List  day  to  <duu>ge  Tonoe  oa  eoamim  afldavit,  or  to 

more  for  Attaehowota,  Ex. 
IS  Trinity  Term  ends.  tMt  day  to  enter  nde  for  judg- 
ment, and  fbr  moving  on  Scire  Faolaein  Q.  B.,  C.P., 
•odEx.  Two  dqrs  previona,  service  of  rde  oajaSg- 
nent  upon  Declarations  In  the  two  latter  Courts  ne- 
cesaaiy. 

14  Last  day  to  serve  notice  of  motion,  Eq.  Ex. 

15  Judgment  may  be  marked  on  rule  entered  last  day  of 

Tenn,  if  same  be  served  two  days  previous  in  CP., 
Ex.,  and  in  Q.  B.  without  aervloe. 
Sft   EoUUed  to  jadgmsnt  on  ^eotmaata  moved  on  in  pre- 
vious Term  under  andent  rule,  Q>  B. 

Jnr. 

10   Dublin  Quarter  Seeiloaa. 
SO    avll  Bin  Court  sits. 
Oct. 

5  DubliD  Quarter  Sessions. 
SO   Civil  BUI  Court  sUa. 

flAUfyitXmu  Ctrm. 

Vov. 

S    Hlchielmas  Term  begins. 

S  Last  day  to  serve  notice  to  set  aside  verdict  for  sn^rise 
w  newly-dbeovered  evtdanoe,  Q.  B.    Bnle,  June, 

86,  lesa. 

9  Last  daj  to  make  country  writs  returnable,  to  file  De- 

dantimi,  and  have  judgment  this  Term,  Q.  B,. 
C.  P.,  Ex. 

S  Last  day  to  serve  notice  to  set  aside  verdicts,  to  set 
down  points  saved,  and  Bills  of  Exceptions,  Exch. 
Last  day  to  move  to  set  aside  verdicts  for  surprise, 
Q.B.  Appear  to  town  writs  returnable  beftve  Term, 
Q.  B.,  C.  P.,  Ex. 

7   Petitlmu,  Bolls. 

B  Laatdajtomoveto  set  aside  vwAots,  tee.  Ex.  Pleu, 

Demurrers,  and  Exceptions,  BoUs. 
9   Pleea,  Demnirers,  and  Exceptions,  Bella.    Last  day 
to  make  town  writs  returnable  to  bare  judgment 
this  Term,  Q.  B.,  C.  P.,  Ex. 
10   Petition  day,  Chancery.    Appear  to  country  writs  re- 
turnable before  Term,  Q.B.,  CP.,  Ex. 
14   Petitions,  Rtrils.    Last  day  to  move  on  Ejectment  to 
have  judgment  tUa  Term,  Q.  B. 


16  Shwt  cauae  day,  ChaaeeiT,  O.  O.,  Ap.  1848.  Plcm, 
Demurrers,  and  Exceptions,  Bolts.  Last  day  to  Uf 
Decbratiott  on  sfipearance,  Q.  B-,  C.  P.,  Ex. 

16  Pleas,  Demurrers,  and  Exceptions,  BoQi. 

17  Last  day  to  file  declaration  on  P.  A.,  Q.  B.  C.  P., 

Ex.,  and  Ejeetmnts,  Ex. 

SO  Laat  day  to  move  on  Poataaa,  to  make  nde  absehb 
this  Term,  except  nnder  1  ft  S      4.  c.  81,  s.  16. 

91  Petitions,  HoUa.  Iisst  d^  to  move  on  Posteas,  sad 
to  change  Venue  on  common  affidavit,  Q.  B.,  uj 
for  Mandamus  and  Information  motions,  or  for  At- 
tachments, save  for  non>payment  of  coets  and  sgainit 
officers  of  Court  Q.  B.  Cr.  side. 

Sa  Pleas,  Demurrers,  aod  Exoqitions  BoDe.  Lest  dtjr 
to  fine  Sheriffs  not  returning  Writs,  Q.B.,ap.,Ei. 

83  Pleas,  Demurrers,  and  Exertions  Bolk.  Leiat  d^  to 
move  fbr  Attachments,  uid  to  cbmg*  Trnue  an 
common  Affidavit,  Ex. 

90  Mich.  Term  ends.  Last  day  to  enter  rule  fbr  Judf. 
ment.  and  on  Scire  Facias,  Q.B.,  CP.,  Ex.  Two 
di^s'  previous  service  of  rule  for  judgment  on  Ds> 
derations  In  Ex.,  C.  P.,  should  be  given. 

28   Last  day  to  serve  Notice  of  motion,  Eq.  Ex. 

SO  Laat  d^  for  serving  Notice  on  Commissi ooen  of 
Woods  and  Foreets,  of  the  oljjects  and  povistoei 
•r  loeal  Acts,  Intended  to  be  avflUA  te  It  anmhw 
SeiBiea  of  Parliament,  11  ft  IS  Vie.,  e.  m 

Dbc. 

1  Entitled  to  judgment  Ml  Bale  for  Judgment  entered  IK 
day  of  previous  Term,  prevMad  a«e  uarved  tws 
clear  days  iwevions,  G  P.,  Ex.,  and  in  Q.B.  withM 
service  of  Bale. 

— ♦  

OBDER8  IN  CHANOEBT  SINCE  1849. 

Dattd  \%th  Jiau,  1817. 
On  rea^ng  a  further  oertiflcate  of  Maatero  Benn  ssd 
Litton,  dated  the  3rd  day  of  June,  1847,  refeniog  to  tbc 
statements  contdned  in  tiidr  certificate  of  the  S7tii  ixj  of 
January  last.  In  reference  to  the  entering  by  Blasters  Toirn- 
send  and  Goold,  in  their  books  of  the  attendance  of  comuel 
before  them,  it  Is  this  day  ordered,  1^  the  right  hoDOiiUi 
Haxlere  Brady,  Lord  I^^h  ChaneeUor  tt  belaad,  hj  nl 
with  the  advice  and  aaslstanoe  of  the  right  hon.  Thraai 
Berry  Cusack  Smith,  Master  of  tlw  BoUa,  that  number  eai 
of  the  general  orders,  bearing  date  Uie  ith  of  April,  IMT, 
be  amended,  by  adding  thweto  the  following  words  : — "  or 
a  certificate  shall  be  produced  to  the  taxing  master,  (rf  eilhct 
Master  Henn  or  Master  Litton,  certifying  that  having  ex- 
amined the  briefs  used  on  the  oooaaion,  the  case  appcsnd 
to  tiwm  to  have  been  a  9t  one  fior  tbe  impUiyment  oTeon^ 
seL" 

T.  a  C.  Skitk,  jr.  M. 
Dated  2imd  Mag,  1848. 
It  is  ordered,  by  tiie  right  hon.  the  Master  of  the  KoDi, 
that  in  all  eases  where  a  motion  is  made  at  the  BoUs,  I* 
make  a  eonaoit  a  role  of  court,  purporting  to  be  made  it- 
tween  all  the  parties  in  the  cause,  there  shall  be  a  oertlAeste 
at  foot  of,  or  endorsed  on,  ttie  consent,  signed  by  the  solici- 
ts for  the  party  on  whose  bdialf  the  motion  la  made  tottu 
following  effect,  or  aa  near  thereto,  as  the  drenmataneei  of 
each  case  will  admit. 

*  I  hereby  ctrtitjt  that  I  have  carefully  compared  the 
'  title  of  tUa  consent  with  the  Bdls  certificate^  (or 

*  eertifleates,)  and  that  it  cotrequids  Owmwitki  sal 
■1  Anther  owtUy,  that  tbia  oonaont  ha*  been  ^gasd 
■  by,  or  on  behalf  of  all  the  parties  In  the  causes  sad 

*  matters  in  the  title  hereof  mentioned,'  save  and  except  j 
(here  name  the  persons  If  any,  who  have  not  signed.) 

And  if  there  shall  have  been  a  decree  to  account  in  soy 
of  such  causes,  and  any  person  shall  hare  proved  a  demsnd 
tlierennder,  and  such  consent  shall  seek  to  transfer  or  pij 
over,  any  stock  or  cash,  add  after  the  words  "  all  the  psr- 
ties"  the  words  "and  ^  persons  who  have  proved  under 
the  decree." 
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It  Is  ftotlwr  ordered  hj  the  right  hon.  tiie  Muter  of  tha 
BoUt,  that  when  a  motion  thall  t>e  mads  it  the  Rolb,  for 
the  tiBBite  of  any  stodi  or  the  pqmwiit  of  aaj  moiwy  ont 
of  Coort,  or  by  ttie  receiver,  and  the  motlmi  shall  be  grounded 
M  a  report  of  the  Master,  or  a  decree,  or  on  both,  whereby 
the  prteMes  of  the  several  partiesand  creditors,  orincum- 
bnncera  are  as eertwDed,  there  shall  be  a  certificate  at  foot 
of,  or  endorsed  on,  the  notice  of  motion,  signed  by  the  soli. 
cKor  for  the  party  on  whose  behalf  the  motion  shall  be  made, 
to  ths  foQowing  effect,  or  la  near  thereto  M  the  drenmstan- 
eea  of  the  ease  will  admit. 

'  Z  hereby  eertlfyt  that  I  have  compared  this  notice  with 

*  the  Muter'a  r^ort,  (or  decree,  w  both,  as  the  caae 

*  be,)  and  I  ftirther  certify,  that  the  stook  son^t 
'  to  be  tranaferred  (or  the  m<ney  sought  to  be  paid  out 

*  of  Oonrt,  or  by  the  receiver,  or  as  the  case  may  be) 

*  is  longht  to  b«  tranaferred  (or  paid  as  the  case  may 

*  be)  in  exact  accordance  with  the  rlgbu  and  priorities 

*  of  the  several  parties,  as  ascert^ned  by  the  said  report 

*  (or  decree,  or  both  as  the  case  may  be.') 

Aadif  dM  notioe  la  not  framed  in  exact  conformity  with 
mdi  report  or  decree,  add  these  words  "  save  in  the  f(dlow< 
tag  pntleslm,"  aad  dun  deaoribe  with  perfect  aeeoracy, 
wfamin  the  nottee  Taries  trtm  soch  report  or  deoree. 

T.  B.  C.  Smith,  Jf.  R. 

lOth,  April,  1848. 
The  Lord  CteweOor  dedrct  that  a  Uat  of  short  oanaes  be 
■adsert  iBaashtana  tobehaard  OB  the  seeond  Thnraday 
faitsmaadfcaewiBg  Thateaasea  aet  dowa  or  bills 

lad  aaewar  eaJ^,  or  en  reports  aaeae^tedtOk  oronretnms 
to  ccamdsrionats  of  petidou  be  considered  as  short  causes 
witUa  tUs  nde,  and  all  other  eaases  In  which  the  solicitor 
for  the  party  setting  down  the  cause  shall  hand  to  the  Bq^a- 
tiar  the  esrtilste  of  oennael  that  it  is  not  from  Us  nature, 
Bkii|t»tik»tiae,  end  is  fit  to  be  beard  aa  a  abut  cause. 

ICasxBBa  BaaoTi  C. 

nr  LtmACT. 

Auguit  21U,  1848. 
It  is  ordered  by  tbe  Lord  Chancellor,  that,  In  the  letting 
at  isnda  the  propertj  of  lunatics  or  idiots,  tbe  Masters, 
Comaiittees  and  Eeceivers  shall  have  regard  to  the  provisions 
of  tbe  Urd  and  24th  sections  of  the  statute  II  G.4,  aiid  1 
W.it  e.  6A :  and  that  (nnleaa  in  special  oases,  and  on  ape- 
oal  graaadi,  to  be  vprored  of  by  the  Lord  OianceUor)  no 
lease  of  nch  bads  shiUl  be  made  dependent  on  the  duration 
of  tbe  matter  of  such  lonaoy  or  idlotoyi  but  every  aooh  lease 
shaU  be  made  for  some  certain  teem,  so  fkr  as  tbe  estate 
and  poweia  of  the  lonatic  or  idiot  will  admit ; — it  appearing 
to  tbe  Lord  Chancellor  that  it  will  be  for  tbe  benetit  of  tbe 
otatcs  of  such  lunatics  or  idiots  that  the  leases  thereof  should 
have  such  certainty  of  duration  :  and  such  term  shall  not  in 
say  case  be  less  than  twenty-one  years,  unless  otherwise 
cqwdsDy  ordered :  and  every  such  lease,  where  tbe  Master 
staS  not  otherwise  direct,  shall  contain  proper  daoses,  to 
be  ^proved  of  Igr  him,  for  prevcntbg  the  aislgnmeid  or 
sableuiag  of  the  lands  deadscd,  hi  addititm  to  the  other 
cliases  and  oevenanta  to  be  Inswted  therein  porauant  to  tbe 
present  genoal  order*. 

Mauxu  Bbadx,  C 


Tht  word  **  Member"  shall  mean  any  person  entitled  to  a 
■hsre  of  tte  aaseta  or  accruing  profits  of  any  such  com- 
psny  at  the  time  of  presenting  the  petition  for  dissolving 
tbe  same  or  winding  up  the  affitirs  thereof  under  tbla  act : 

Tbe  expression  **  Constitution  of  a  company"  shall  mean 
every  deed  of  partnership  or  settiemeut,  charter,  act  of 
pv^meot,  r^olations,  or  other  instmment  whatsoever, 
faidaifiag  waj  l^e  bws,  by  or  onder  which  the  business 
aftheaameiior  was,  or  iaor  waa  Intended  to  be  carried 
ea: 

The  word  **  Coatribatary"  shall  include  every  member  of  a 
company,  and  also  every  other  peraoo  liable  to  contribute 
tv  the  payment  of  soy  of  the  debts,  liabilities,  or  losses 
tnercoT,  wbctbfr  as  brir,  d«viaes,  exeoator,  or  admiDis- 


trator  of  a  deceased  member,  or  as  a  former  member  of 
tbe  same,  or  of  heir,  devisee,  executor,  or  administrator 
of  a  fbniier  number  of  tbe  aame,  deeeued,  or  otherwise 
howsoever : 

The  word  "  Call"  shall  mean  a  demand  or  reqnisiUon  upon 
contribtttories  of  a  company  made  or  to  be  made  for  a 
contributory  payment  towards  the  funds  or  assets  there, 
of,  or  for  or  towards  the  payment  or  ^achat^ge  of  any  of 
the  debts,  liabilities,  or  losses  of  such  company  or  other- 
wise : 

Tbe  word  "  Creditor"  ahall  include  every  person  having  any 
debt  or  demand  enfbreeable  against  any  company  in  any 
court  of  law  or  Equity,  or  fen-  nonpayment  or  nonsatia- 
faction  of  which  damages  could  be  recovered: 
The  word  "  Person"  shall  include  corporations : 
The  words  "  the  court"  shall  mean  Her  Mi^ty's  High 
Court  of  Chancery  In  England  or  Ireland  (as  the  case 
may  be)  before  which  any  proceeding  ond^  this  act  shall 
take  place ; 

Hie  word  "  Mastw"  shall  mean  the  master  in  ordinary  of 
tiie  court  for  the  time  bring  aetiog  in  any  matter  under 
this  act: 

The  word  *'  Plat"  shall  include  any  commission  of  bank- 
ruptcy wblidi  shall  bo  lasoed  In  J^etand,  and  tbe  woida 
"  Court  of  bankruptcy"  shall  Include  any  commissioner 
acting  in  the  prosecotion  of  any  such  commission  of 
bankrupt  in  Irelamd,  and  the  Lord  Chancellor  of  Irtland 
rittiog  in  bankruptcy  : 

The  words  **  Order  absolute"  shall  mean  the  order  absdnte 
for  tbe  dissolution  and  winding-up,  or  for  tbe  winding-up, 
as  the  case  may  be,  of  any  company  under  this  act: 

And  every  word  importing  the  singular  number  only,  shall 
extend  to  several  persons  or  things,  as  well  ss  to  one 
person  or  Udng,  and  every  word  Importing  Oeplnral 
nnmber  only,  ahall  extend  to  one  penoo  or  Udng,  as  wdl 
as  to  severd  persons  or  things,  andevery  wordimportlng 
the  masculine  gender  only,  shall  extend  to  a  female  aa 
well  as  to  a  mtde. 

4.  That  In  citing  tlds  act,  It  shall  be  sufficient  to  use  tbe 
expression  "  The  Joint  Stock  Companies  Wludiog-np  Act, 
1848;*' 

5.  That  any  person  who  shall  be,  or  dium  to  be  a  con- 
tributor of  a  company,  may  present  a  petition  to  the  Lord 
Chancellor,  or  to  the  Maatar  iS  the  Bolls  In  a  summary  wi^, 
for  the  dlascdntion  and  wlndlng-np,  or  for  the  wiAding-op 
of  the  affidra  of  snch  company,  hi  any  of  the  following 
cases: — 

1.  If  any  company  shall  have  committed  any  act,  which 
under  the  said  recited  acts  or  any  of  them  would  be 
deemed  an  act  of  bankruptcy : 

S.  If  any  company  shall,  by  a  resolution  passed  at  a 
meeting  of  such  company,  or  of  the  directors,  sum- 
moned In  that  behalf,  have  filed  in  the  oSce  of  the' 
Lord  ChaoeeDor's  Secretary  of  bankrnpta,  a  decdaration 
in  writing  that  the  arid  company  is  nnaUe  to  meet  tta 
engagements : 

3.  If  any  person  shaQ  have  reoovered  judgment  in  any 
action  personal,  for  the  recovery  of  any  demand  in  any 
of  Her  Mi^esty's  courts  of  Record,  against  any  such' 
company,  or  against  any  person  authorised  to  be  sued 
as  the  nominal  defendant  on  their  behalf,  or  against 
any  one  or  more  of  the  members  or  oootrlbutoriea 
of  aueh  company,  acting  or  sued  in  the  name,  or  on 
befaalf  of  the  other  members  or  contrlbntories,  and  shall 
be  in  a  ritnation  to  sue  out  execution  upon  soch  jndg- 
m«tt,  and  same  shall  not  be  reetr^ned  or  suspended  by 
any  nile  of  way  court,  and  there  shall  be  nothing  dne 
from  the  plaintiff  which  may  be  set  off  against  snch 
Judgment,  and  if  within  ten  days  after  notice  in  writing 
served  upon  a  chief  clerk  or  secretary,  or  registrar  <^ 
the  said  company,  or  if  there  be  no  such  officer,  then 
rither  on  any  director  of  iha  aald  oomptiv,  personalty 
(V 1^  the  same  having  been  left  at  the  head  or  only 
(dSce  ftar  the  time  bring  of  such  company,  requiring 
Immediate  payment  of  sndi  jadgment  debt,  such  com- 
pany shall  not  have  prid,  secnred,  or  compounded  for 
the  same: 

4.  If  any  decree,  w  order  shall  have  been  pronounced  In 
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aByowiMdepeD^iigioU7eoart«f«qalt]r,  or  aoy  order 
oiad*  In  may  matter  of  baokr^oy  or  bmaej,  agalnit 
udt  company,  or  agaiiut  ao;  per*on  anthwlied  to  be 
■D«d  ai  the  onninal  defendant  on  their  b«balf  or  ag^it 
aoj  one  or  more  of  the  membera  or  contribatories  those 
of  in  the  name  of  the  other  memben  or  co&tributorieB 
thereof,  ordering  an;  sum  of  money  to  be  pud,  aod  such 
company  shall  not  h&re  paid  same  when  same  ought  to 
be  paid: 

5.  If  any  action  shall  bare  been  twonght  In  aoy  court  or 
record  against  any  eODtoibntory  for  any  demand  dne  of 
cUmed  lo  be  due  ftom  or  l^j  snob  company,  and  such 
oompiay  cball  not,  iritbto  too  days  after  nntioa  in  writ- 
ing l^stidi  contributory  of  each  action  serred  npon  the 
com  pan  J  in  manner  herein-bcfore  directed  with  respect 
to  any  judgment  debt,  have  paid,  secured,  or  com- 
pounded for  such  demand,  or  procured  such  action  to 
be  stayed,  or  shall  not  hare  Indemnified  the  defendant 
to  his  satbfaction  against  sneh  action,  and  all  costs, 
damages,  andexpeaaeatobelncarrodtgrUmbyreaaon 
of  the  same : 

6.  If  any  erector  of  a  company  to  the  amonnt  requisite  to 
ni^ort  a  flat  Shan  have  Sled  aoaftdavit  In  any  superior 
ooortoflawat  Wkatmimstert^  J>Mi»^  that  meh  debt 
is  Justly  due  to  bim  from  the  said  company,  and  ahall 
hare  sued  oat  of  the  said  court  a  writ  of  mmmcns  or 
other  writ  sg&inst  such  company,  or  any  person  antbo- 
rised  to  be  sued  on  behalf  of  such  oompany,  or  against 
any  one  or  more  of  the  members  or  contribntoriea  those 
of  In  the  name  of  the  other  members  or  contributories, 
and  shall  bare  given  notice  of  same  as  before  directed, 
and  such  company  shall  not  withhi  Uuree  weeks  after 
lerrleo  of  such  notice  hare  paid,  secured,  or  compounded 
foe  inch  debt  to  the  satlefaction  of  inch  creditor,  or 
have  made  it  appear  to  the  satisfaction  of  on«  of  the 
Judges  of  the  court  out  of  which  sudi  writ  shall  have 
issued  that  it  is  the  intention  of  such  oompany  to  defrad 
the  action  upon  the  merits,  and  shall  not  within  three 
weeks  next  after  serrice  of  such  notice  have  caused  an 
appearance  to  be  entered  to  such  action  in  the  proper 
court  in  which  the  aeme  shall  hare  been  brought : 

7.  If  any  compaiqr  shall  bo  dlsKdred,  or  cease  to  carry 
on  business,  or  carry  on  business  only  fw  the  purpose 
of  winding  up  Its  affiUra,  and  the  lai&o  shall  not  bo 
completely  wound  op : 

B.  Or  if  In  any  other  matter  or  thing  shall  be  shown  wUoh 
In  the  opinion  of  the  court  shall  render  it  just  and  eqiU- 
table  that  the  company  should  be  dissolved. 

6.  That  in  case  any  fiat  sliall  have  issued  against  any 
company  under  any  of  said  acts,  do  petition  shall  be  presented 
for  the  dissolution  aod  winding  up  or  winding  up  of  such 
company  under  this  act  by  any  person  other  tban  creditors 
■■■Igneoa  of  tbo  esUto  and  cffeets  of  such  cMnpany,  vrtut 
in«y  by  the  order  of  the  oonrt  of  bankruptcy  (bat  not  other- 
wise,} present  a  petition  to  the  Lord  ChsDcellor  or  Master 
of  the  Bolls,  for  the  winding  up  of  such  company  nndwtUs 
let,  aod  such  order  shall  be  a  snfficient  ground  for  such  peti> 
tion ;  and  upon  an  order  for  the  winding  up  of  snch  oompany 
by  the  court  of  Chancery  the  court  of  bankruptcy  shall  make 
upon  the  proceedings  under  the  flat  a  memorandum  of  such 
order  of  the  court  of  bankruptcy,  and  the  said  proceedings 
shall  be  dapodtad  with  the  master  to  whom  the  matter  shall 
b«  referred  by  the  court  of  Chancery,  ^orided,  that  the 
Blaster  may  dispense  with  such  ixfo^. 

7  That  all  proceedings,  accounts  and  matters  In  tba  pro> 
aecution  of  aoy  flat,  before  order  abMdute  under  this  act, 
shall,  for  the  purposes  of  winding  up  under  this  act,  be  as 
valid  as  the  same  would  have  been  under  the  said  fiat,  aod 
any  pending  proceedings,  anoounts,  and  matten  under  anch 
flat  may  be  concluded  under  this  act. 

8.  That  every  petition  and  proceeding  under  thia  act  shall 
bo  intltaled  *' in  the  mattered  Johit  Stock  Companies  Wind- 
log-up  Act,  1646,"  and  in  the  matter  of  the  company  to 
which  auch  petition  or  proceeding  shall  relate,  describing 
auch  company  by  its  most  usual  style  or  firm,  until  any  order 
abdotute  under  this  act,  and  after  any  such  order  then  by 
the  Btyle  by  which  snch  company  shall  have  been  designated 
In  snch  order  abioluto. 


9.  That  noordcr  absolota,  nor  any  order  or  pr  u«i— dliift  uniiis 
this  act  shall  be  impeached  by  reason  <tf  any  aftho  pctttkmcn 
being  afterwards  discovered  not  duly  qualified  to  prescet  the 
petition  on  which  the  order  absolnte  shall  have  been  made; 
provided  that  a  petition  may  be  presented  under  this  act  \j 
some  person  duly  qualified,  praying  to  have  the  benefit  of  the 
former  proceedings,  and  to  be  allowed  to  proaecute  same. 

10.  That  every  petition  for  dissolution  aod  winding-uper 
for  winding-up  under  this  act  shall  be  advertised  once  in  the 
London  Gaxette,  and  served,  at  the  head  office  of  the  com. 
pany,  upon  any  member,  ofDcer,  or  servant  of  tbo  compaaj 
there,  or  In  case  no  sneh  member,  ftc.  can  be  found  tbo^ 
then  by  been  left  at  SBchofice,  or  in  easonoaneh  oacesM 
be  fonnd,  than  iqion  any  member,  &e.  of  the  cooipany  : 
vided  that  no  petition  by  direction  itf  the  court  <d  banbi^it^ 
nor  any  order  thereon,  shall  reqidre  advertiseiaeiit.  and  ia 
case  no  office  of  the  company,  nor  any  member,  &c.  caote 
found,  the  court  may  hear  and  make  any  order  on  such  poti' 
tion  on  production  of  the  London  Gazette  contairaag  saA 
advertisement  as  aforeaaid,  and  without  proof  tint  mA 
petition  has  been  served  in  manner  aforesidd. 

11.  That  the  oonrt  may  at  tha  hearing  £r«et  any  soetpatt 
tion,  whethCT  served  or  not,  to  ataad  oror,  and  AreetsaA 
service  of  the  petition  as  shall  saem  meet. 

18.  Thai  oo  any  petition  the  oonrt  may  require  any  paniM 
to  show  cause,  why  the  company  should  not  be  diawdnd 
and  wotmd  op  or  wound  np  under  ttds  act,  or  nuqr  makts 
oonditkmal  order  or  refto  it  to  the  master  to  make  Inqcnii* 
and  in  case  no  snfflolent  cense  be  shown,  ocIneaM  thatra 
of  such  eontStloaal  order  be  not  foHUled,  or  it  tbmtkwffm 
from  the  master's  report,  that  the  dtasohrtioB  and  wsaJig 
up  or  the  winding  up  (rf  aoy  vaek  eompeay  under  tUsaotii 
aeeesaary  or  expedient^  m«y  make  tadk  order  ahaohrte  m 
hereafter  uMntioaed. 

19.  That  the  oonrt  may,  before  naUng  aagr  or  dm  atek- 
lute,  direct  the  appUoatiw  or  pcribwnanoe,  aithw  wholjw 
In  part,  of  any  prevMons  oontained  in  the  eonatitutiOB  «f 
the  oompany  towards  the  poipaeeo  of  audi  diaaoletiBe  « 
winding  up. 

14.  That  the  court,  on  the  heering  of  any  audi  petiti«o,  I 
may  dismiss  such  petition  with  or  vritbout  ooeta,  er  to  make 
an  order  abeoluto  fcv  tbo^iaalatioo,&e..  aadb^iMkefdtr  . 
H  shall  be  referred  to  one  of  the  mastera  to  wtod^the  I 
a&lrs  of  the  eonpany  under  tUs  act. 

15.  That  the  d^  title,  and  ordering  pert  of  evwy  ords 
of  the  court  made  upon  any  auch  petition,  previooaly  to  ai  \ 
including  the  order  absolute,  shall,  vrithin  twetre  days  afttf 
the  date  thereof,  be  advertised  once  In  the  Lomdon  Qaztm, 
and  be  served  as  the  court  shall  direct. 

16.  That  from  the  date  of  aoy  order  abednta  for  ffiuois- 
tion,  or  trim  any  date  to  be  therchi  fixed  for  that  parpaM,  i 
the  company  thertin  spedfied  shall  be  absolutely  diMofrei  I 

17.  That  the  petitioner  on  whose  petition  an  order  «h»- 
Inte  shall  bo  obtained  ahaU  wlthoat  dd^  carry  In  the  saw  i 
before  the  master  i  and  in  defknltof  hisso  dt^ig  tnteodi^  ' 
next  after  the  date  of  such  order  aoy  person  being  or  cJsls- 
iog  to  be  a  contributory  may  present  his  petition,  pnyii^ 
to  have  tlie  carriage  of  said  order  abscAute,  and  ndd  ords' 
shall  be  made  as  to  the  court  shall  appear  just;  andit&hiS 
be  sufficient  to  serve  such  petition  either  upon  the  pctitioaar  , 
who  obtained  the  order  absolute,  or  upon  his  sdidtor. 

IB.  That  tbe  court,  in  any  decree  or  wder  for  the  di»* 
sohitioo  of  a  company,  association  or  partoerabip,  aad  aba 
by  any  order  after  a  deoree  for  the  diaeoletlwi  of  acoapa^y, 
&&,  may  order  that  tbe  aflUra  of  audi  coBpany,  ftc,  daS 
be  wound  up  under  this  act,  and  the  ooeta  of  same  aiyU  bi 
p^d  aad  recovered  under  this  act,  and  any  snch  decree  «t 
order  shall,  if  the  court  shall  so  direct,  be  deemed  u  onkr  j 
absolute  under  this  act. 

19.  That  from  the  date  of  anj  order  absolute  it  alisU  not 
be  lawful  for  the  directors,  members,  or  officers  of  the  MOi- 
pany  in  respect  of  which  same  shall  Iwve  been  made  to  tw- 
vey,  aHigB,poy,orotherwiae  dispose  of  any  ctf  the  pnv«*>> 
monies,  or  other  effects  of  the  company  othenriae  than  bf 
the  direction  of  the  master. 

80.  That  until  an  offioal  manager  shall  be  vpoiuted,  » 
hcrein.after  mentioned,  aad  when  there  shall  be  no  officiil 
■nauiger,  tbe  master  may  in  any  case,  immediately  uponti* 
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ordv  atostote  being  broaght  la  b«<br«  him,  appoint  bj  writ. 
Lof  BDder  his  haad  an  int«rin  or  (irovUioiuiI  maoager  of  Um 

propertj,  Ac^  ot  eneh  oompanjt  m  of  inoh  part  aa  the 
maater  ahall  tblnk  fit ;  and  the  peraon  ao  i^pointed  shall 
bava  aB  the  powera  and  aathoritiea  uauallj  ezerciaed  by 
reedvtra  hi  a  rait,  together  with  all  powers  tod  aAhoritles 
cxcreiMd  by  aay  offidal  tnaoager  ooder  thia  act,  ezcept  so 
ttr  utim  maatar  shall  otherwise  direct ;  and  mch  person 
ihaU  aet  asder  the  tUreoUoo  of  the  master,  in  eoUeothig 
rewhing  and  dbporing  of  the  pn^er^,  &•  ,  (tfaoeh  0001>  I 
paB7,  and  saeh  Interim  manager  m«y>  ander  the  direction  of 
the  maater,  signified  by  writing  under  Ida  band,  1^7  any 
part  of  the  mMiiea,  kc,  oolleoted,  or  got  in  by  him  in  the 
Adurge  of  any  judgment  debt  against  anch  company  j  and 
tha  master  m^  flz  the  amount  and  nature  of  the  aecnrity 
of  loeh  Intarim  manager,  and  also  appoint  any  person  to  be 
isterim  managar  withoat  any  aecnil^,  provided  that  upon 
tha  appeintmeot  of  an  officii  manager  under  tliia  act  all  tlie 
powoa  ad  anthoritiea  of  saeh  Interim  manager  ahall  eeaae, 
sal  nehlntartmBuaager  shall  deliver  up  and  pay  to  the  ofR- 
risl  manager  all  tha  f«odi,  muiiea,  he.,  of  aueh  eonpany 
esaatoUshanda  ai  stteh  Interim  manager*  together  with  all 
books,  fte.,  relatliv  tiiereto,  and  the  maater  may  make  an 
ordar,  Erecting  aueh  d^very  and  payment,  and  for  racating 
any  raeog^aaaoe  entered  into  by  sneh  Interim  manager  and 
hit  nrrty :  pro  Tided  that  no  action,  or  other  proceeding  sh:ill 
ba  iMtttnted  or  proaecnted  by  or  against  any  saeh  interim 
manager,  aa  repreaenting  the  company,  otherwise  than  by 
the  style  and  deeignatioc  the  official  manager  of  the  com- 
(■ay;  aadtfiot  tnrywh  aeUon,  &e..  diall  be  instituted 
mi  prooseated,  aa  If  an  oBdalnaoMgar  (tf  the  company  had 
bita  ik«B4r  ipprinSed,  and  wweaparty  toaame,  nor  ahafl 
asMdwtebyreaaaaofthe^ip^ntment  ofaaoflidalmaim* 
|«,  bet  shsQ  be  carried  on  1^  or  against  htm. 

31.  That  ipoa  any  order  aboolute  being  carried  in  before 
the  vastar,  or  «peo  the  death,  rflmoval,  or  resignation  of 
ai^  oAdal  Mugar,  the  maater  shall  forthwith  direct  the 
party  baring  the  carriage  of  the  order,  to  inaert  an  adver- 
tisemeat  la  two  ■aeeeasiTe  numbers  of  the  London  Gazette, 
aad  also  In  taeh  two  or  mcnre  newsp^era  aa  the  maater  ahall 
afpofatighrtagBotieediat  tha  muter  will  proeaed,  at  t  day, 
hoar,  mi  jbet  to  ho  itaied  in  sneh  adrertlsement,  such 
day  to  be  vithia  fourteen  daiya  from  the  publication  of  the 
fast  adrartlaoment,  to  appoint  an  oflMal  managar,  andpre- 
TioBsly  to  the  making  out  such  list  of  contributories  as 
beroMfter  mentioned  all  persons  being  or  claiming  to  be 
enatribatorias  of  such  company,  and  after  the  maldog  out  of 
BDch  hat  all  penona  appearing  on  BBine  aliall  be  entitled  to 
attend,  aad  offn  proposab  or  objectiona  aa  to  sooh  appoinu 
mot;  and  the  laaeter  may  n^onm  tha  ^pototawnt  of  any 
oOrlal  managar  aaM  to  be  atatod  to  UuparOaapraaaat,  and 
it  ihal  not  be  refaUte  to  gin  notioa  of  aodi  KUoarmBant 
by  adnrtisament. 

U.  nat  at  tha  time  and  place  to  be  fixed  In  anchadver- 
dMBsat,  or  at  any  other  time  or  place  to  which  the  ^iptrint- 
aaat  of  an  oOeU  manager  shall  hare  been  a^jonmed,  the 
master  ihall,  hj  writing  under  his  hand,  appoint  an  official 
naaager  of  the  company,  and  the  master  shall  have  power, 
at  hit  Aaeretion,  bat  subject  to  any  apeciat  direction  of  the 
ceart,  to  remore,  by  writing  under  his  hand,  any  aueh  oflft- 
dai  moBiger,  and  thwet^on,  and  also  upon  the  death  or 
waiguatton  of  anj  oBefad  manager,  to  appoint  any  other 
irnoa  la  hb  alMd ;  and  aueh  official  manager  m^r  be  either 
OBJ  eoBtribBUii7  of  any  company,  or  the  aasignee  in  banh- 
raptey  of  any  eoBBpony,  being  bankrupt,  or  of  any  bankrupt 
■isibar  or  ooatribntory  of  the  same. 

S3.  That  in  making  the  first  or  aay  subsequent  a{q>oint- 
Mat  of  aa  official  manager,  the  master  may  adopt  the  pro- 
posal of  any  pari?  attending  hhn  j  and  the  propoaal  of  any 
•f  the  pHtiia  wh»  ahall  haTe^paored  before  the  conrt  shall 
Bot  be  entitled  OB  that  aeeoont  to  any  preteenea;  and  the 
miatmtmj  ^poliit  aaj  pflraoawhomhashaatUnk^oper. 
Aboagh  net  proponed  by  any  of  tba  pattiea. 

U.  Timt  Bpoa  fhe  ^pointiDeot  of  any  official  manager, 
«r  iriOdnflodi  period  as  the  master  firects  the  offidal  mana- 
pr,  aad  two  or  more  pers<ms  aa  his  soreUes,  to  be  approTod 
cf  hy  the  BBsater,  ahall  enter  Into  a  recognisance  aa  in  the 
■chcdale  hereto  set  forth,  or  otherwise  aa  the  court  by  any 
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ganaral  ordtr,  or  hj  asy  ipaoial  order,  ahall  dirMt.  nd  fai 
aueh  amn  aa  the  maatar  almll  Aroet  (but  not  to  euaed  hf 

more  than  one  thouaaad  pounds  the  greatest  turn  or  value 
which  in  the  Judgment  of  the  master  the  official  managar 
ahall  be  likely  to  have  at  any  one  time  in  hit  handa,)  fw  the 
duly  accountiog  for  all  moolea,  &c. ,  which  shall  come  to  hia 
baada,  and  the  recognizance  of  the  official  manager  shall  ba 
for  the  whole  amount  of  the  sum  to  be  so  fixed,  aad  the  re- 
cognisaocea  ctf  the  suretiea  shall  be  either  Joiitt  or  aevetal  ftir 
thairiiole  (V  any  portloo  of  e^  anm,  bst  the  total  amont 
oTtiU  roeognlaancea  riiall  not  bo  lesa  than  the  aum  In  wUoh 
the  official  manager  sh&U  be  bound ;  and  upon  the  death, 
bankruptcy,  or  insolvency  of  any  surety  the  maater  may 
require  recognlunoes  In  his  place ;  aad  may  require  addi> 
tional  recognisances  by  the  official  manager  and  Us  anretiee, 
and  upon  the  breach  at  the  otmditkm  of  any  reeognixaneea, 
the  same  shall  under  an  Mrder  of  the  maater,  be  put  in  foree 
by  the  facial  manager,  or  by  any  contributory  of  the  com- 
pany, in  like  manner  aatboiecognicaDoea  of  reoelTan  of  tho 
Court  of  Chancery;  and  the  maater,  after  any  peraon  ahdl 
have  OMMd  to  ba  offidal  manager,  aad  Ida  final  aeooontabaU 
have  beeo  paased,  and  any  balance  duo  thereon  paid,  to 
order  such  recogniaanoe  to  be  vaoated. 

55.  That  in  case  default  shall  be  made  by  the  official  mana- 
ger in  acooontiiv  tot  what  he  duril  reomve  as  such,  at  in 
paying  aame  as  the  maater  shall  direct,  the  mastor  may 
requbre  the  offidal  manager  and  hie  sureties,  to  pay  to  aueh 
person,  and  within  such  time  as  the  master  shall  ^>po<nt, 
the  whole  or  any  portioo  of  the  earn  in  which  they  ahall 
havebeeomeboondlv  noognlaancot  provided  that  nolUag 
herdaooofadDadihal  Mrtead  tbeUaUity  of  any  eorety  b^ 
yond  the  anm  in  wUch  he  became  lodividuaily  bound  en  Ua 
r  ecug  pliaTiee  1 

56.  That  ttothwithstanding  anything  herein-4>efore  oon- 
tained,  the  maater  may  accept  the<aeowity  of  any  goaranteo 
sodety  established  by  eharter  <w  act  of  parUament  In  aay 
part  of  Oreat  Britain,  in  Haa  of  the  Beeority  of  audi 

ties  aa  aforeaaid. 

27.  That  every  ^>pdntiDMit  and  remonl  of  an  oOdal 
manager  ahall  be  valid  without  eoeflrmarinn  b]r  tha  oonrt, 
unless  otherwhM  ordered  in  the  partloalar  matter;  anderory 
such  a^ohitment,  and  removal  shall  ba  advortlaed  in  the 
Zonifon  GoMKe,  and  In  each  newsp^er  as  the  maater  shall 
think  proper. 

as.  That  Imnwdiatdy  after  the  appobitmaot  of  aa  official 
manager  the  master  shall,  direct  all  the  books  of  account, 
deeds,  cash,  &o.,  and  writings  of  the  company  to  be  delivered 
up  to  the  official  manager,  and  upon  ttie  ^ipointment  of  any 
new  official  manager  1^  flie  aame  mattsra  shall  be  ddivered 
overtoUm:  provkUdthattiiemaeter  may  make  such  order 
aa  ha  abd  think  fit  ralatlvo  to  th«  eaato^y  or  d^odt,  of 
aodi  hooka  of  aeeonnt,  ftc 

M.  That  00  every  appointment  of  an  official  manager  all 
the  estate,  effscto,  crediU,  and  righta  of  action  of  the  oom- 
pany,  and  all  powers  wUch  might  be  ezerdsed  by  an  offid^ 
manager,  shall,  ei  cept  so  far  a*  the  mastor  shall,  by  writing 
under  bis  hand,  direct  to  the  contrary,  become  abeolotely 
vested  in  the  offidal  manager,  eitlier  solely,  or  jdntly  with 
any  other  official  manager,  ae  joint  teoanta;  and  when,  ao- 
oording  to  any  hwa  now  in  force,  any  oonveyaace  <n-  aaalgn- 
meat  of  real  or  peiaonal  ^operty  vested  hi  any  official 
manager  under  tU*  act  wooM  reqeire  to  be  registered,  then 
the  ordtf  ebsdnto,  together  vrith  tlie  first  appointment  of 
an  official  manager,  shall  be  registered  in  the  registry  (Ace, 
wherein  sadi  registry  or  aeslgnment  would  require  to  bo  re- 
gistered ;  and  the  registry  hereby  directed  shall  have  the  like 
eAct  ae  the  registry  of  eny  such  conveyance  or  asdgnment 
would  have  had;  and  the  titie  of  any  purchaaer  of  any  snA 
property  for  vahnMe  eondderation,  or  of  any  mcrtgagoa 
thereof  withoat  firaod,  who  shall  have  daly  regiatarad  Ua 
purefaaso  or  mortg^  deed  prevlouBly  to  the  T«gistry  herafejr 
(Uroetad,  alatt  not  he  invaUdated  by  each  order  abaoluto  or 
appdntmoat :  prorided  that  If  the  maater  shall,  by  writing 
naderhia  lund,  direct  that  any  of  the  add  estate,  fee.  dudlnot 
vest  in  the  offidal  manager,  the  court,  or  the  master,  may  at 
any  time  after  diadurge  at  vary  aueh  direction,  and  tiwre- 
upon  the  eatate,  &c.,  oompriaod  In  each  direction  shall, 
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rither  whiAy  or  to  the  extent  to  which  the  ume  shell  be  to 
dU charged,  become  Tested  In  the  offlciat  m»a»g*r. 

80.  TbM  when  enj  order  shall  here  been  made  on  peti- 
tion, by  direction  of  the  Court  of  Qenkruptoy,  for  winding 
ap  noder  this  act  the  affairs  of  any  company,  all  the  estate, 
&C.  of  the  baokrupt  company  for  the  time  being,  vested  in 
the  auifneea  In  bankruptcy  shall,  upon  the  appointment  of 
H  oOcial  manager,  unless  otherwise  provided  by  the  order 
dieolate,  beooiU  absolBtdy  rested  fai  aoeh  offlelal  nuaager, 
together  with  all  the  powers  an  oficlal  muager  might  exer. 
cise  in  any  matter  Instituted  ander  this  set  In  which  the 
company  had  not  become  bankrupt. 

31.  That  until  the  issuing  of  any  general  orders  by  this 
act  anthoriaed  to  be  mbde,  the  practice  of  the  eoart  with 
respect  to  recovers  and  managers  of  partnership  estates 
ahi^,  sulgeot  to  the  provisions  of  thia  act,  and  to  any  spedsl 
orders  or  dhreetions  reUUre  to  the  official  manager,  with  m- 
peet  to  any  pardmlar  oompaoy,  (aad  wUcA  tiw  court  and 
the  master  an  hereby  antboilied  to  make,)  ap^  to  erery 
olBdal  maiuger  ander  this  aet. 

SS.  That  the  court  may  allow  remosenUoo,  1^  wi^  of 
percentage  or  otherwise,  to  the  offidal  manager,  and  to  aay 
receiver  to  be  appointed  as  herein-before  [«OTided,  and  in- 
crease or  diminish  same. 

33.  That  the  offleialaMiiager,  with  the  appnbathw  of  the 
master,  may  emirfoy,  and  ttan  time  to  time  diiaUsa  u  at- 
tMuey  or  solicitor. 

S4.  TbMt  the  official  ouaagw  shall  proceed,  under  tiie  di- 
reotlsna  of  the  master,  in  the  making  up,  continuing,  com- 
pleting, ai^  rectifying  the  books  of  account  of  the  company, 
Md  im  providing  and  keeping  all  other  books  of  account  ne- 
cessary for  ahowing  the  det>ta  and  credits  of  the  company, 
iocluding  a  ledger,  which  shall  contain  the  separate  accounts 
of  the  oontributorles,  (and  in  which  every  contributory  shall 
be  debited  with  the  amount  payable  by  him  in  respect  of  any 
call  to  be  made  as  hereby  provided,)  and  in  balancing  such 
book*  and  aoeountt  of  the  contributors,  in  getting  in,  and 
oOQvertlng  the  estate  and  aaaats,  and  winding  up  the  aflSiirs 
of  the  aame  company,  in  piling  the  dditf  as  herdn  provided, 
and  In  diving  and  Astributlng  the  surplus  asaeta  of  the 
company  amongst  the  parties  entitled,  and  in  bringing  before 
the  master  all  questions  necessary  to  bedeterminedand  set- 
tled in  order  to  the  winding  up  of  the  affairs  of  the  company ; 
and  the  official  manager  shaU,  without  the  necessity  of  any 
proposal  in  writing,  take  the  dlrectiona  of  the  master  with 
refwenoe  to  all  proeeadinga  necessary  to  be  taken  for  the 
complete  winding-up  of  the  aflUra  of  the  company. 

U.  That  the  wwonnta  of  the  oflelal  manager  and  re- 
oelvar  if  any,  sbiU  bo  paaaed  bofore  the  master,  and 
vowdud  he  shall  direct;  and  that  tho  eimtributorles 
dull  tmfy  bo  at  Uberty  to  aorcharge  and  such 
•ccoonts. 

30:  That  the  oOeial  manager  shall  make,  in  books  pro- 
vided by  him  for  that  purpose,  true  entries  of  all  matters 
and  proceedings  in  the  winding-up  the  a&irs  of  the  com- 
pany; and  such  books  shall  bo  kept  In  the  custody  of  the 
offidal  manager,  and  shall  on  alt  occasions  on  which  the 
master  b  required  to  proceed  In  the  nutter  of  aoch  com- 
pany be  produced  befttre  the  master. 
-  37.  l^Jit  upon  any  order  absolute  bdng  brought  before 
the  master  for  consideration,  he  shall,  after  Insertion  of 
the  advertisement  relative  to  the  appointment  of  an  official 
manager,  determine  what  parties  shall  attend  him  in  the 
proceedings  under  sOoh  order  absolnte;  and  the  master 
may  direct  any  other  eoutributories  to  Mtend  him,  and  tbe 
■aster,  with  the  oensent  In  writbig  of  the  majority  in 
nmbor  and  interest,  of  tbe  pers<»u  to  be  represented,  may 
appoint  and  remove  any  eootribntories  to  watch  the  pro- 
ceedings of  tho  nqtfda^loa,  ae  ropreoentatives  of  the  con- 
tribatorie*  in  general,  or  such  as  the  master  shall  be  of 
opinion  onght  to  be  so  represented:  and  all  the  proper 
parties  shall  in  manner  hereinafter  mentioned  be  served 
with  notice  of  all  proceedings  before  the  master :  and  the 
oosU  Incurred  by  all  such  partiea,  except  so  far  as  the 
maotor  shall  otherwise  direct,  shaU  be  part  of  tbe  general 
eosts  of  winding  up  the  company  under  this  act. 

38.  That  aUeontiibittoriea  shall,  at  their  own  expense, 
roMlv*  Botieo,  as  tho  master  shall  direct,  the  proceedings 


in  tbe  nutter  tff  the  diMolved  compony,  and  U  Orir  n 
expense  nuqr  attend  the  proceedings;  and  any  contnimtw 
may,  at  his  own  expense,  aobmit  any  propeeal  before  tb 
master  in  relation  to  tbe  affairs  of  such  company. 

39,  That  if  any  contributory  shftU  be  an  idiot  or  haHA 
he  shall  be  entitled  to  attend,  and  shall  be  BofllcitntlT  n 
presented  by  his  committee ;  uid  if  any  contributory  ibt 
be  a  minor,  be  shall  be  entltied  to  attend,  andibilll 
soffideotly  represented  by  his  father  or  gnar^in,  otijti 
mother,  or  next  friend  to  be  Appointed  by  the  ma.<tir 
provided  that  the  master  may  nppirint  a  guar^o  <^  ti 
contributory  being  a  minor,  or  a  representative  of  inv  m 
tribntory  being  a  lunatic,  but  not  found  so  by  nmisssti 
for  the  purposes  of  any  winding-up  under  this  acL 
(7\}  be  ewtbutedO 
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preeedeoc;  of  a  Creditor'!  iiilt,  Initituted  after  the  paaioR   SU  Kl>. 
c  VT,  lo  me  lilt  demand  (him  tbe  operation  of  that  MatnUF 

BanWan,  Law  Student*,  and  Oraduatca  oTDm  UldmlitiEl«la:!'^' 
Oxfa^l,  and  Camtiridge,  art  eligible  for  adnuMrioo. 

Monban  wbo  have  cbangcd  their  naldaaaai.  or  trbe  bm  am  a 
popM^  ace  nqiuited  to  ooauaimkale  with  the  SKNun- 

JOHI^NORWOOD,  Em).  il,tUMiM.  | 


H.  M0BEI80N,  HAT  MANUFACTUBBB, 
17.  WESTUORELA  HDl^EET, 

pIVITBS  the  attention  of  Gentlemen  to  his  hrgf 
-LftendiBsti.  Hewouldpartlculaclj  reoonmcDdtbf  VTirW" 

FRENCH  TELTKT  HAT  at  mML, 
whkbfaOeDtlratanlTaManDteaDddardiilHrmnBi«M«P^^  , 
anjr  otbtf  beuitt  la  tbe  City.  I 

B«t  Velvet  Hat  mMle  18k 
Unootn  and  Ben  net "»  London  Hati. 
Hunting  C«p«.  Uvety  Hat*,  Afc  | 

rtOWSEES  tlio  numeroue '  testimonials  iwir^J  l^ 
JAHB8  <raRnCOLL  In  appravdeftbe  ckpix^-^^Jl!^ 
 higher  cl>.*e«of*odetT.iirfuOB*hlii>  to  W^**'^, 


on  bin  bf  the  higher  ci>**e(  ottoclMj,  ioduoe*  bin  to  •Wj^^'zi^ 
and  tboae  gMitlenien  wbo  hare  not  falthccta  >wo<>*^"''"*^l7>udU 
that  be  ba*  leeured  tbeaervioe*  of  a  few  of  the  ma* 
woritinen  for  the  wlQtar  mmod.  J.  O'D'a  practical  kixmlewK^'! 
*en  Cutter  haTing  been  ftillr  twtod  in  the  flnt  bouie*  o(  tte  OT» 
tiopolu,  he  U  therefore  fuUj  quaHBed  to  produoe  an  artid* « 
DientorTrilorin&tbateaanotbeezcslledin  LoadonaiFuu 
JAH3  0*DRtSCOLU  PrcfaaedlYmen  HiM 
9,  ASOLnBA.STRK>r. 


An  eoniniunlcallon*  fa  the  IRISH  JUBTST  (Ktoltf  Ml, 
to  tbe  BdUor.  wHh  the  Pnbliiher,  E.  J.  HIIXIKEX, 
GREEN.  Corteiix.ndenUwilIplMiegiTf  (bel*a«e»»dJ»*7|*^ 
cotumna  of  the  paper  cannot  be  occupied  wtth  ; 
Coaununlcationa-Doc  wlU  tbe  Editor  be  aeceuntiUe  Re  w 
Manu*cript«,  ttc 

pTden  for  the  IRISH  JDRUT  left  with  E.  J.  l>l^'^.^y!'i^ 


htbublUi,  orlto'briagtowMMmtbefaMwttr.brM** 

publication. 

Teaiis  or  StTBScniFTiox 
Yearly,  SOs.  Hatf-yeariy: 


i7fc  Qmrtiny. 


PrintMltnrTHOMAS  ISAAC  . 
FLEBT-SrREET,  In  the  Pari* 

COLLEGE-ORBEN,  In  laine  F  .  — 

MILLIKEN.  raiding  at  the  tame  place.  alllMli« 
CUrorOuMla.  SstuidiT.  December  30,  ISI& 
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Xjetm  mtd  Equity  m  Irdandt  art  at  Jhilowt  r — 

KOBSBT  W.  OSBOBirB|-E«q^ 

ud 


Co«C  of  Chue«7,  i«- 

 ^  flrt«Mt.L«w. 

Kolb  COTrtMi...^..  4  VnttAM  JoBB  DonDAi,  Esq., 

f  Cbabkm  Sabb  BBHrxiUi,  Eh. 
)  ni 

1  WiuiAM  Hmkioii,  Bsq,,  Bn^ 


Ooint  of  EnhaqBar   J  ^  „  fcntetarMU 


ChMBbar  ? 


Qoflon's  BsB^  faidBd-  (  Johb  T.  Baoot,  Esq^  ud 
JngaTUBKlaadBB-^FLOBSBCB  M^Cabtrt,  E«q^ 
^trj  Appeab....»..  (  Barristerm^Law. 

Eaakaqsor  of  Pleaa,  l».  (  Cbai.  H.  Hbmpbilk,  Esq.,  aad 
•Ming  Manor  Caurt  j  Wilciaii  Rioucw,  Ei^  Bar- 
aad  B«giati7  A^aala.  i  riataiMt-Law. 

Com>M«Flaaa...„  •  j*^^,^""*  Baifto 


DUBLIN,  JANUARY  6,  1849. 


Tn  ptetiod  ^Ogrmnting  leases  for  lives,  wtth 
coTcnanU  {^M^ttual  i^ewal — a  iBode  of  tannra 
peeoliaTtalraaU— :h«8  |;ivea  ooeaAon  to  an  In- 
ealeohUe  awMrffllteti^doa,  and  beeo  mast  m- 
saiMfteforj  boifa  to  Tandlord  and  tenanU  The 
legal  iaterait  tkm  c^ted  was  a  mongrel,  ariCtio 
one  wM  rtfftt  Iti  mnetion,  or,  rather,  eoavenlon 
tato  a  knovD  aod  legUimato  mode  of  tenure. 
There  vas  an  naeertirfaty  ftbout  the  interest  that 
wai  excEodlagly  anOomfoftable  to  the  lessee ;  for 
him,  lives  alsnm  A^ped  inopportunely,  whilst 
to  the  landlord  they  appeared  perfectly  patriarchal. 
Forfdtiwgl  were  incurreft,  that  could  only  be  re- 
Herei  ^gMnst  by  tenantry  acta  and  eourts  of 
equity ;  or,  if  not,  ines  swelled  to  enormous  pro- 
portiooa,  being  iacreasad  bs^nd  all  natural  limits 
by  a  aepteoaial  eooiputation  which  we  never  could 
well  understand,  with  the  addition  of  all  posrible 
kiodi  9t  iotereat.  But,  novertfaeless,  leases  for 
UrcsroMwablefn-eTer  ware  favourites.  Laudtords 
were  proprietors  of  largo  traets,  and  had  no  datiea 
to  perform,  or  respondbiHtlea  to  IblfiL  The  very 
vnaertdity  e{  the  tenwv  lent  tbom  a  diiurni  to 
thelesnot  tbs  adeetion  of  aa  ootocenarian  was 
iatensliag  to  the  natural  land-leased  philosopher, 
«ho  bedMO  m  knowing  in  diaoermng  men  oS  kmse- 
vHy  sod  loDg-lived  families,  as  in  the  poiats  m  « 
hone;  the  worda,  rsMwaUr  fir  sosr,  fell  ple*- 
■astlf  apoB  the  oar — demi-landliMrdIsm  arising 
frsn  aa  estate  wUeb,  thongk  dead,  was  yet  of  ttt 
own  inhpteitt  nature,  capable  of  resuidtation — 
whose  flMmation,  though  long  suspended-,  was  yet 
•tttceptible  of  renewed  life  and  vigour,  it  was 
KAKtbing  more  than  equivocal  generation,  eleo- 
trictty,  or  galvanism — a  discovery  in  law  onattain- 
able  in  other  sdences.  It  led,  too,  to  a  nnmeroos 
•spring  of  sott^feadations  i  lessees  were  generous 
snd  granted  a  term  as  good  as  their  own  tosub- 


They  have,  to  be  sure,  lattwly  foand  it 
ineoBvooieot,  there  being  the  same  lives,  the  same 
estate — no  reversion,  thmfore,  no  distress  or  action 
of  qectment*  maintainable.  And  thus  a  eombioa- 
tion  of  1^1  inoonvenieooea  and  anomalous  laildlord 
relationships  has  forewarned  the  terminatioa  of  an 
rristencn  whieb  the  legislature  has  doomed^  and 
W  session  was  introduced  a  Mil,  to  **  convert  the 
renewable  leaaehold  tenure  of  lands  in  Irelaiid  into 
ft  tmure  in  fee," 

It  was  withdrawn,  but  only  for  the  Sesnou, 
principally  in  consequence  of  the  opposition  <^ 
Mr.  Lbw  on  Iwhalf  of  the  Iriflh  Society ;  but  the 
interests  of  no  public  body  can  be  allowed  to  im- 
pede the  enactment  of  so  desirable  a  measure.  It 
is  perfectly  right  those  interests  should  be  consi- 
dered, and  if  affected,  the  owners  should  be  com- 
pensated, but  they  cannot  be  allowed  to  stay  legis- 
lation of  so  generally  useful  a  character. 

We  purpose  to  give  an  outline  of  the  way  in 
which  this  important  change  in  the  law  is  to  be 
effected.  The  bill  proposes  to  convert  all  tennres  of 

*  This  la  to  be  usdentood  aa  ^xpljlnff  to  replsfli)  or 
(jectnent  mita,  aridiig  mettHj  from  the  relation  of  landlord 
and  tenant  In  P/kcAt.  (8  H.&  Br.  SI.  a.a  A  BUgb 

P.OL,  H.  8.  SI)  it  is  ^nbaaded  the  r^lavio  wasvnot, 
aialiitaliMhln,  tf  tba  mrowrf  bad  basa  apedal,  (there  being  a 
alaUB*  of  d)rtrsaa  la  the  laaae  to  the  plaintiff;)  and  not  the 
eoBBOn  avowry,  arising  from  the  relation  of  tandlord  and 
tanaBt,  whlob  It  waa  dedded  did  not  exiat  In  that  case.  In 
a  eaaa,  argnad  In  the  ConrtofExobequr  Is  Ireland,  inTrl- 
Bitjt  or  Mlahaalmaa  Term,  1844,  rimilar  In  faoU  to  that  of 
P&ek  v.  DiggUj  exoapt  that  die  aetkw  vraa  In  ^eotment 
aod  BOS  repltvin,  wUob,  much  to  the  loaa  of  the  profession, 
haa  vew  beiBi  reported,  and  tbo  name  of  which,  we  believe, 
'  waa  Leuai  Porttr  v.  Wtl$k,  it  was  held  b;  Brady.  C.B., 
;  Penoefather,  B.,  and  SIcharda,  B.,  that  there  ttost  be  a  re< 
I  vertioB,  in  the  abssnoeofanjr  express  eeveoant  to  sntltletlu 
landlord  to  his  action  of  fjeetment.    Lefro;.  B^  after  « 
!  Biaaterljr  review  of  the  authorities,  in  a  jndgmeot  that  to 
'  onr  mind  then  appeared  ooDcbiaire,  held  that  there  was  a 
common  law  right  of  entiy.  consequently  that  the  action 
I  waa  nwDt^naUe.  but  that  be  was  boand  hy  the  decision  of 
the  Hou<ie  of  Lords  la  Pheft  v,  D^fe$. 
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the  nature  ve  havedescribed  into  fee-ftrm^  ndding  to 
the  rent  the  probable  average  amount  of  the  renewal 
fines.  The  mnchinery  by  which  the  converBiOQ  is 
to  be  made,  k  •the  following: — The  owner  of  a 
least)  In  perpetuity  petitions  the  Court  of  Equity 
Exchequer,  who  by  side  bar  rule  refer  the  matter 
to  the  Chief  Remembrancer,  who  is  empowered  to 
give  notice  to  all  persons  interested  in  the  lease> 
and,  having  ascertained  its  terms,  to  compute  the 

J yearly  average  of  the  renewal  fines,  which  com- 
lated  average  is  to  become  the  amount  of  the  fee- 
mn  Hat,  AH  under-leMees  in  perpetuity  are  to 
have  notice  of  the  proceedings,  and  may,  within 
one  month  after  noticei  come  into  the  office  and 
floqaire  a  fee-farm  tenure  in  tine  lands  oomm'i«ed  in 
thnr  nnder-leases.  When  the  Chief  Remem- 
brancer's Kepcni  has  been  conftmutd — it  may  be 
varied  on  motion  without  taking  exceptions— the 
leasehold  interests,  whether  legal  or  equitable, 
shall  be  enlarged  into  a  legal  estate  or  estates  of 
Inheritance  in  feOj  subject  to  the  fee-farm  rent  in- 
cluded in  the  Report,  and'subject  also,  "and  with- 
out prejudice,  to  any  estates,  rights,  titles,  or  in- 
terests, which  shall  never  have  been  bound  at  law 
or  in  equity  by  the  lease  in  perpetuity." 

This  is  an  awkward  mode  of  expression ;  and  the 
act.  In  the  subsequent  sections,  is  tediously  and  oo- 
necesaaiily  minute  in  defining  what  interests  are 
n<rt  to  be  afibctedi  or  what  changes  are  to  be 
wroi^lfat  by  the  conveiMon  of  the  quality  of  tbe 
estate. 

A  few  exprenive  words,  that  no  exlatiog  rights 
were  to  be  displaced,  and  that  au^eot  thereto,  and 
to  the  computed  rent)  the  estates  created  were  to 
have  all  the  incidents  of  estates  in  fee,  would  be 
simpler  and  better,  with  the  exception  of  one  rery 
proper  and  important  provision —that  owners  of 
the  rent  may  recover  in  ejectment,  This,  we 
think,  could,  with  great  benefit  to  the  community, 
be  extended  to  cases  of  fee  farm  granta,  whether 
created  by  conversion  under  the  statute,  or  by  the 
original  conveyance.  The  decision  of  Piuck  v,  i 
ZHggUi  though  no  doubt  very  sound  In  point  of 
law,  was  very  injurious  in  point  of  practice. 

The  20th  section  of  the  bill  is  as  follows — "That 
every  fee-farm  rent  made  payable  under  the  provi- 
sions of  this  act  shall  be  recoverable  by  all  or  any  of 
the  ways,  means,  or  remedies,  which,  according  to 
any  law  or  statute  now  in  force  In  Ireland,  or  here- 
after, is,  are,  or  shall  be  provided  for  the  recovery  of 
any  rent  service  reserved  upon  any  lease  for  life^ 
or  for  years,  executed  Inr  any  lan£ord  or  person 
seised  in  fee  simple,  and  subject  to  all  the  like 
rules  and  regulations  by  statute  oi-  otherwise,  any 
law,  usage,  or  custom  to  the  contrary  notwith- 
standing." 

The  act  gives  a  right  of  redeeming  after  judg- 
ment in  ejectment,  and  execution  executed,  to  th« 
owner  of  the  fee-farm  within  six  months,  or  to  the 
owner  of  an  inferior  fee-farm,  or  tlie  owner  of  the 
lands  out  of  which  the  rent  is  payable,  within  nine 
months;  and  in  the  event  of  such  redemption 
bang  made  by  such  last-mentioned  parties,  or  a 
mortgagee,  or  other  person  now  entitled  to  redeem 
utder  the  ejectment  statutes,  declares  that  all  snms 
of  money  so  pud  shall  be  the  first  charge,  not  only 
ttpM  the  estate  or  interest  of  the  person  making 


default,  but  also  upon  the  Inheritance  of  the  rent, 
save  only  where  charges  are  creaWd  t^er  tbe 
Drainage  Acts. 

This  unequivocally  eetabHshes  llfU^ght  of  ul. 
rage,  which  would,  we  think,  be  {nnefwise  open  to 
some  doubt.  In  Angell  v.  Bryan  (2  Jon.  &  Ut. 
763),  Sir  Edward  Sugden,  C,  decided  thata  penoo 
who  had  advanced  money  to  pay  r^t,  and  tbeo 
took  a  mortgage  of  the  land  for  the  amouDt,jrai 
not,  as  a  salvage  creditor,  entitled  to  any  priwitj; 
in  Burroughs  v.  MoUoy  (Id.  5S1 ),  be  held  a  simiUr 
opinion  with  respect  to  advances  by  a  mortngK 
In  Brice  v.  Montgoniery  (Wallis,  Rep.  Xyne. 
325)  the  landlord,  having  advanced  mfloey  to  ha 
tenant  to  secure  the  arrears  of  a  fee-farm  rant  6se 
to  himself,  was  declared  to  have  priori^  om  i 
prior  charge  on  the  same  lands.  Whatever  be  tbe 
existing  state  of  the  law,  tbe  legislature,  we  tnm, 
will,  when  the  bill  shall  be  again  before  tbem,  carrj 
into  effect  this  useful  provision. 

Tbe  19th  section  provides  that  if  pereotu  here- 
after shall  be  so  self-willed  as  to  grant  lessa, 
with  covenants  for  perpetual  renewal,  tbat  all  nicb 
teases  shall  operate  as  a  conveyance  at  a  fee-ftra 
rent,  at  the  rent  reserved,  increased  by  ODe-sereoth 
of  the  renewal  fine. 

We  would  suggest,  as  the  most  effectual  exiiD> 
guisher  of  audi  leases,  the  omission  of  tbat  part  of 
the  sectipu  which  gives  the  l^dlord  the  oite- 
seventh  of  the  fine. 

Tlie  fraroers  of  the  etalUfe  have  been  aufficieiitly 
gallant  to  provide  exfMresal^^  tbe  right  of  dover 
ahall  attach  upon  lands  when  moe  ooavertad  to  fiw 
farma. 

On  ttie  whde,  the  measure  has  been  careToIIj 
drawn,  bat  we  think  it  capable  of,  and  that  it  would 
be  improved  by,  abridgment.  We  trust  soon  to 
see  it  amongst  the  acts  oi  1840,  and  shall  acoept  it 
as  a  measara  tsU  uaaf ■!  law  reform. 


Tax  oase  of  FuUon  v.  i^amin,  reported  in  i 
former  number,  p.  66,  has  satisfactorily  estab- 
lished the  practice^  tbat  after  a  charging  ordar 
has  been  obtained  and  made  absolute  upon  a  fund 
Ul  ooart,  the  creditor  can  obtain  tbe  flwds  m 
charged  by  motion,  mid  without  the  neceisity  (tf 
fiUng  a  bill.  Tbe  summary  juriidiotioa  of  the 
court  will,  however,  only  be  applied  in  tboee  caiai 
where  the  right  of  the  creditor  is  clear — at  leaM, 
the  principal  case  only  goes  to  that  extent ;  but  it 
HI  probable,  the  practice  having  been  onoe  tsu- 
blished,  tbe  jurisdiction  will  in  simple  cases  he  ex- 
tended still  further,  and  be  applied  to  these  where 
there  are  several  creditors  and  no  eontest  as  to 
rights.  There  does  not  appear  to  he  any  difficulty, 
in  such  instances,  in  either  makii^  tbe  order  for 
payment,  or  a  sab-alh>cat»m  report  <^  the 

priorities  and  charges  of  the  credittm  opoa  a  par- 
ticular fund,  whidi  they  have  chuged  under  tbe 
statute. 

Tbe  decision  ii  (»e  obviously  of  much  inractical 
imporunee,  even  withoot  r^pvd  to  its  capalaUty 
of  extension,  and  reatorai  the  rule  made  by  tbe 
present  Chief  Justtoe  when  Master  of  the  Kolla^ 
in  Burh«  v.  Burke^  (7  Ir.  £.  U.  174,)  the  autho- 
rity of  which,  it  was  feared,  had  been  shaken  by  tbe 
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liter  Esglii^  dedaiona  of  Sir  Lauiioelot  Shadwell 
and  Lord  Lmigdale.  The  effect  of  the  opinion  of 
the  learned  Judge  in  WhO/leidv.PriekeU,  (13  Sim. 
259,)  and  WattaU  v.  LeiUe,  (15  Sim.  43,)  was,  that 
he  could  only  grant  a  atop  order  io  the  usual  terius^ 
ami  the  aame  roslrieted  operation  waa  attributed  to 
the  Engliafa  statute  by  Lord  Langdale  in  Newton 
T.  AtktWi  (IS  Jur.  766.)  In  the  first  case  no  person 
aiipeared  for  the  respondent  in  the  petition  matter; 
the  next  ease  was  opposed,  but  it  does  not  appear 
OA  what  grounds ;  it  may  bave  been  tberefore  chat 
the  petkiowra  right  to  Cbe  fond  was  dis|Hited. 
It  ahmid  bs  ofaserred  tbat  in  the  last  case  there 
appears  to  have  been  a  seriooa  question  of  right, 
there  bang  an  appeal  to  the  Lords  ag^oat  the  judg- 
moit  on  which  tbs  chai:ging  order  was  founded ;  tbat 
there  was  also  a  doubt  whether  that  particular  secu- 
rity (redeemed  annuitiea)  waa  within  the  meaning  of 
the  act,  (1  &  S  Vic.  c  1 10,  8  &  4  Vic.  e.  105,  Ir.) 
and  fhrtber,  tbat  the  question  waa  not  properly  be- 
fore the  Englisb  Master  of  the  Rolls,  the  fund  not 
beiog  io  court 

The  ineODvevienoe  of  adopting  the  Englisb  rule 
—(if  from  the  faregoing  review  of  the  authorities 
it  eaa  be  aflhaied  to  be  aettled  there,  and  if  set- 
tled, it  a^)s^  in  a  great  measure,  from  a  diffier- 
enee  in  the  practice  of  the  Equity  Courts  there 
and  beie;  ia  E^land  it  not  being  the  practice  to 
Make  sdMilloeatioaa.  on  eross  uratiDnB,  whilst  in 
this  eaontaf  it  is) — ^ii  maniftst,  for  tiins  in  every 
simple  and  trifting  ease  the  creditor  would  have 
been  obliged  to  resort  to  the  tedious  and  expensive 
process  of  Ib'og  a  bill  to  establish  a  right  which 
was  ineooteiCibi^  or  admitted  of  DO  eontrovemy.  In 
fact,  the  oarrow  construction  given  to  thia  section  of 
t)ie  statateia  England  has  frittered  away  its  benefit. 
The  rammary  jurisdiction  by  motion  is  more  exten- 
sirely  used  ia  this  country,  and  to  the  benefit  of 
the  suitor.  The  creditor  obtains  relief  speedily, 
the  funds  are  less  burdened  with  costs,  which  is  no 
snail  bsnefit  likewise  to  the  honest  debtor.  All  that 
a  Cooft  of  Equity  wanted  waa  to  get  the  fund  under 
its  dominion;  having  attained  that,  it  knew  how 
to  distribute  it.  What  purpose  was  gained  by 
reoderiog  it  necessary  to  file  a  bill  to  astablidi  an 
Equity  which  was  already  settled  ?  It  ia  saUrf^ 
to^  that  the  praerice  of  our  Equity  Courts  does 
not  darii  with  the  true  and  broad  construction  of 
the  act ;  and  we  were  anxious  promptly  to  call  the 
atteotion  of  the  professions  to  a  decialon  which 
^aoes  this  brandi  of  the  law  oo  its  pr^er  basis. 
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(Contimtd  from  p.  t%.j 

40.  That  «Tery  party  who  ihaU  attend  before  tli«  master 
■tate  to  the  maater  whether  be  appears  In  person  or  by 
•oaoitor;  and  if  In  person  be  shall  state  his  name  and 
addroM,  and  If  by  solicitor  the  name  and  address  of  his 
■oUoibff,  and  also  any  new  aolioitor ;  and  same  shall  be 
•ntortd  ia  the  master's  book  of  proceedings ;  and  notice  of 
all  proeeedingt  shall  be  suffieiently  giveo  by  aervfee  apou 
the  party  or  upon  bis  solicitor. 

41.  That  if  the  proceedings  before  the  master,  not  being 
proper  to  be  taken  by  tbe  official  manager,  ahall  not  be  pro- 
secuted with  due  diligence,  or  if  for  any  reason  it  shall  ap- 
pear adviaable,  the  maater,  upon  the  application  of  any  con- 
tributory, may  commit  to  him  the  farther  proaeeution  thereof; 
and  if  any  official  manager  shall  not  prosecute  the  proce^ 
inga  with  due  diligence,  any  eootribntoty  may  apply  to  the 
maater.  who  shall  giro  neoestary  diroctimia,  and  remore,  if 
be  think  fit,  sncb  official  manager. 

42.  That  after  any  order  on  peUtion  under  tUa  act.  the 
death  of  the  petitioner  or  party  shall  not  ^te  the  proceed- 
ing ;  bat  the  Coort  and  the  master,  after  an  order  absolute 
brought  in  before  him,  upon  the  application  of  any  party 
interested,  supported  by  evidence,  and  if  made  to  the  court 
by  way  of  motion,  may  direct  that  the  further  prosecution 
of  the  proceedings  to  be  committed  to  suoh  party  as  tbe 
master  ahaU  think  proper!  wd  the  cosU  of  such  application, 
and  of  the  deceased  party,  ahall,  if  the  court  or  master  so 
direct,  bo  part  of  the  guoral  ooato  of  winding  iw  tiw  com 
pany  nnder  this  act. 

43.  That  all  proceedings  before  the  master  under  this  act 
ahall  be  proceeded  in.  not  by  state  of  hot*  and  proposal,  but 
by  propose  in  writing,  or  as  the  master  ahaU  direct,  to  be 
supported,  if  need  be,  by  evidence :  provided  that  the  mas- 
ter may  direct  the  parties  before  him  to  procoed  by  b  atat* 
of  facta  In  writing. 

44.  That  Ibe  master  may  dispense  vrith  any  warrants 
under  tbe  order  of  reference,  and  direct  any  warrants  to  be 
taken  out  and  prosecuted  before  him.  and  &i  the  time  at 
which  same  ahall  be  returnable,  or  any  prooeeding  ahall  be 
taken,  aiid  proceed  tU  dit  in.  dum. 

45.  TliHt  the  master  may,  with  or  without  notice  to  any 
party,  adjonm  proceedings  before  him  under  this  aot,  either 
de  die  la  diem,  or  to  an j  other  tine  and  plaee  to  be  flzed 
by  the  master. 

46.  That  tbe  master  may  order  the  advertisement  In  the 
LoHdom  Oaxette  or  otherwise,  or  tb«  service  on  aav  person 
as  he  ahall  think  fit. 

47.  That  tbe  master  ahall,  on  request  of  any  party  Inte. 
rested,  give  certifleatea  of  any  decisions  or  matters  trana- 
acted  in  the  winding  np  of  any  company  undtr  this  aot. 

48.  That,  anbrjeet  to  the  eontroul  of  the  mastw.  all  eon- 
tributories  shall  be  entitled,  without  fee,  to  inapeet  all  tbe 
boolu  of  the  eompaoy,  or  of  tbe  official  manager  orreoelvar, 
and  to  take  copies  or  abstracta  thereof. 

49.  That  as  between  the  contributorles  the  books,  he.  of 
the  company,  until  the  order  abaolute,  and  of  the  official 
manager  or  reoeiver  after  such  order,  shall  be  primd  fadt 
tvidence  of  all  matters  theraio  contained. 

50.  That  after  the  appointoMut  of  a^y  official  manager* 
all  actions,  and  proceedinga  aft  b»  or  in  equity,  by  or  on 
behalf  of  the  company,  shall  ba  fwiMinnood  and  proseeutod 
by  the  official  manager  by  thestylaof  "the  official  mauager" 
of  such  company,  (describbv  It  as  In  the  order  absolute,)  as 
the  nominal  pUiintiff,  and  that  aU  debts  a^nat  the  estate  of 
any  bankrupt  or  insolvent  debtor  to  the  company  ahall  be 
proved  by  the  official  manager,  and  that  all  aotions,  suits, 
and  proceedings  at  law  m  in  equity,  to  be  instituted  by  any 
peraona,  whetiier  contributorles  or  otherwise,  against  such 
oompany,  ahaU  bt  hutttntad  and  prosecuted  against  the  offl- 
olal  manager  (by  aneh  style  and  designation  as  aforesaid). 


61.  Hut  all  indiotmenta  and  proeeoutions  on  bebalf  of 
ouch  oompany,  for  uy  stealing  or  cmbessiement  of  aay 
money,  &e.,  or  oUmt  property  of  ancb  company,  or  for  asy 
tnoA  &c,  or  offence  againat  each  company  or  tbo  property 
Utereof,  whether  aame  hare  taken  place  beforo  or  after  Us 
appointment,  shall  be  carried  on  by  the  ofldal  nMaagcr; 
and  In  all  such  indietments,  &«..  H  shall  be  aafidcDt  to  state 
the  money,  &c  of  snob  company  to  be  the  mooay  or  property 
of  the  official  manager  by  such  style  and  designation  as  afore- 
said ;  and  any  forgery,  &c.  Cfnntfitted  ag^nst  aneh  compasy 
shall  in  such  indictment,  be  laid  or  stated  to  have  been  cotn- 
mitted  against  the  official  magager  of  such  oompaaj,  by  inch 
de^gnation  la  aftirea^ ;  and  any  audi  oftnJer  may  then- 
upon  be  lawfully  convlotodi  and  Id  all  other  laegaticM  ar 
proceedinga,  in  wUdi  U  otherwise  ndght  be  neceeeaiy  to 
state  the  names  of  the  persons  eomposiog  sn^'  company,  it 
slwll  be  auffident  to  state  the  style  and  derigoatson  of  the 
official  manager. 

5S.  That  where  any  action  or  proceeding  shall  be  peodiof 
against  tbe  oompany  or  the  nominal  defendant  on  bebalf  of 
snch  company,  the  plaintiff  may  snbatitnte  the  official  mans- 
ger  as  the  d^endant  by  entering  a  suggestion  on  tbe  roil  to 
that  eftct  in  anidi  action,  and  by  obtaining  in  auch  sott  as 
order  on  motion  or  petition,  withotit  notioa.  and  the  pUin- 
tiff  mvf  proieeute  same  againat  th«  official  Maager,  and 
hare  the  aame  benefit  of  any  order,  &o.  ofatdnad,  mm  if  sadi 
action,  Ito.  bad  been  oommeaocd  agafaut  tbe  oiMal  msaa. 
ger  as  defendant  nnder  this  act. 

53.  That  wliere  any  action,  &c.  shall  be  pending  on  bdisif 
of  the  company,  or  by  any  member  or  contributory  suing  in 
the  name  of  himself  and  the  other  members  or  eontribatorict, 
such  plaintiff  may  substitute  the  (rfBdal  manager  of  the  eoa. 
paoy  as  the  plalirtHf,  Iqr  entering  a  anggeatlon  eo  tbe  rdlm 
sncb  action,  and  \ig  obtaining  m  cedar  In  aaeh  aait,  la  bt 
obtained  on  motion  or  petition  witkout  notios,  and  the  eft. 
cial  manager  may  tbeoecforward  proaeentn  aneh  aetiea,  Ac 
as  if  same  had  been  coramenead  by  tbe  official  manager  udn- 
tbis  act. 

54.  That  the  death,  reelgnatioo,  or  recsoval  of  the  offidU 
manager  shall  not  abate  or  pn||ndleo  any  aollon  orpnceed- 

ing  under  title  act. 

55.  That  the  official  manager  m»y,  under  the  directioo  of 
tbe  master,  compromise  any  right  or  demand  which  the  com- 
pany may  have  against  any  peraon,  and  to  which  the  eompsoy 
may  be  liable,  and  alao  any  aetloa  or  tuit  brought  by  or  agaiast 
tbe  oAdal  manager  oa  behalf  of  the  oompany,  ani  also  sub- 
mit to  arUtratioo  any  tfapute  affsetlng  the  MtiM.  tlghu  er 
UabOitlea  of  tbe  company,  and  npoo  any  award,  perfimn  aad 
give  effect  to  same. 

50.  That  tl\  orders  aad  deoreea  made  in  aay  suit  in  say 
court  of  equity  against  the  official  manager  shall  have  the 
Uke  effect  opon  and  agidnat  the  property  of  the  company,  and 
the  peraona  and  property  of  every  contributory  aa  if  same 
had  been  made  againat  tbe  company,  w  tbe  nominal  de- 
fendant on  behalf  of  same,  or  aa  if  every  eoatribniory  were 
before  the  eoort  as  a  party  to  auoh  ault  t  and  tha  eourt  by 
which  same  shall  hate  been  made,  may  direct  that  aneh  de- 
cree against  such  official  manager  be  eoforoed  against  evety 
contributory  or  olass  of  ewitribntories,  to  the  extent  of  thdr 
legal  or  equitable  UabiUties,  and  upon  order  for  that  purpose 
upon  motion  ex  parte,  but  in  open  court,  such  decree  ahall, 
after  seven  dqrs  notice  to  the  person  sooght  to  ba  durged. 
be  enforced  and  executed  acewdingly. 

57.  niat  all  Judgiaenta  in  any.  aoUon  at  law  against  the 
official  manager  ahalihave  the  like  effect  againat  the  property 
of  sBoh  company,  the  poraona  and  property  nf  Uia  aontritifr- 
tories,  and  shall  be  mfurood  iu  Uke  manner,  aa  If  andtjudg. 
ments  had  been  entered  up  against  such  company,  or  against 
any  person  anthoriaed  to  be  sued  on  behalf  of  the' same. 

58  Provided  that  except  aa  ia  by  this  act  provided,  no- 
thing In  this  aot  nor  any  petition  or  order  for  the  diMoln- 
tion  and  vrinding-np  or  for  the  winding  up  of  any  company, 
shall  extend,  alter,  or  atfisot  the  rights  of  creditors,  or  oiber 
persous.  or  tbe  rights  of  urcditora  being  oontribatorie^  but 
being  creditOTo  of  the  oompany  upon  adiatinotandhtdqten- 
dent  aecouat.  whether  against  the  company  or  agahist  any 
ot  the  contribulorles.  nor  the  righia  «f  tha  eeaapaay  agahmt 
any  eootributoriaa  «r  athar  poreona,  nor  any  eaMraoM  «r 
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iMfcH*"'*'^*  «al«red  Into  bj  or  with  the  eomiMUij,  or  any 
pmoD  Ml  behalf  of  ssin*,  proTioual;  to  utj  Kuoh  petition, 
nor  wy  mtfam,  or  otk«r  procMdii^  pending  at  the  dale  of 
weh  prtitkm. 

ftji.  That  no  JadKOimt,  te.  to  be  obtaioed  agaiuit  the 
offid^  Bunagar  of  aajr  company,  shaD  be  executed  agaitiat 
the  perMM)  or  [tro|«rt]r  of  meh  oflcial  aianaRer.  otherwise 
then  »*  a  eontrilmtory,  and  that  eiery  oAelal  manager  ahall 
be  foUj  indenuuftcd,  out  of  the  aaeeu  of  the  eumpaay,  and, 
if  occeaeary,  bj  calls  to  be  made  ou  the  eootribatoriea,  for 
all  loeaM.  voata,  &e.  except  aach  loaaea,  coats,  &e.  ai  aball 
ba*e  beeo  improparijr  incurad  bj  audi  otteial  maoager. 

«0.  ThatBoaetloa,  sirit,  oroUwrproeeeiUnKlBaayorbar 
Hqe^r'a  aoiirU  at  Ifeitaiaaler  or  Dnhliu  abaU  be  proceeded 
with  by  the  oAcial  aHMaKer,  whether  aifainat  a  contributory 
of  the  compaay  or  any  d^rtor  or  other  atrang;er  thereto,  but 
with  the  laava  of  the  maatar  i  and  that  no  inch  aotioD  or 
other  proceediog  ehall  be  proceeded  with  if  the  master  shall, 
writing,  direct  that  same  shall  be  atajped :  proviiled  that 
the  waut  uf  such  leave  shall  uot  ooDStitnte  a  dafaooa  to  any 
•ach  actkM  or  other  proceeding. 

81.  That  BO  dataB  wUdi  aay  oontribatory  mar  ^ 
napocfc  flf  Ida  abare,  or  of  the  ahare  of  any  deoeaaed  or  for- 
mer ooottflMlorj  of  tha  eapltal  or  Joint  atock,  oroftnydivU 
deads,  intareBt,  &«.  payaUo  hi  reapaet  of  aneh  nhara,  ahaU 
be  estwUe  of  being  set  off  aguust  any  demand  which  the 
•Odal  manager  may  hare  against  sncb  contributory,  opon 
sa  indepeudtnt  aecooot,  between  sncb  CDntribator;  and  the 
compasy  i  providad  that  if  a  balance  be  dne  from  any  eoutri- 
batwy  oa  Ina  accovnt  with  the  company  aa  entered  in  the 
beohs  thmof,  and  sodt  coutHbatory  shall*  upon  an  inde- 
pndmA  aeea— t,  be  «  creditor  of  tnob  ooaapanyf  the  eOdal 
■MMagar  Aatt  aat  «f  aaob  balaaoa  ag^at  tha  damaod  which 
■adLceatribMory  abaU  bo  aatitled  to  aa  avcb  eraditor. 

«1.  That  the  oOdal  manager,  with  the  leave  of  the  maa< 
tcr,  mi^  deiad.  by  bia  offi^  de^goatlon,  or  In  the  name 
of  the  original  daf^idant,  any  action  or  suit  brought  agidnat 
aqy  iadiridael  eontributory;  bnt  In  sach  caae  any  judgment 
or  decree  to  ha  aMaioad  by  the  phlotlff  aball  have  the  same 
cflltct.  as  if  the  eaw  bad  baen  obtatned  ^nat  tba  original 
defiodsnL 

bS.  Th^  the  master,  as  well  before  aa  after  the  order 
abaolala,  asy  anounoa  befwe  him  any  person,  who  shall  be 
or  shall  be  decBMd  to  be  taj/ahta  of  giving  information  coo- 
ccndag  aatft  ooaipaiiy.  or  Iba  eatata,  deaUnga,  or  aflEiIra 
thsreof,  nad  may  raqnire  sncb  peraoQ  to  pro^iee,  and  if  a 
centribatory  to  leave  with  the  master  or  official  manager, 
aay  books,  p^ara,  Ae.  in  tha  cnatody,  poeeeaUon,  or  power 
of  saeh  petnon,  neceasaiy  or  expedient  to  be  produced  or  left 
as  afortssid ;  and  the  maatar  may  examine  sach  pmon  on 
oath,  by  word  of  month,  or  upon  Interrogatoriea  in  writing 
eoaeeming  each  company,  &a ;  and  orery  porami  so  anm- 
monad  wba  abaU  not  coam  before  the  maater,  or  aball  refuse 
to  heawoTB  aad  aaawlaed,  or  aball  rafoaa  to  pro^ioe  anch 
teak,  pivv,  dead,  fcc  abaU  be  llaUe  to  be  aomadttedtotfae 
Qamn'a  pisen  s  providad  that  evary  aneb  dafenlt  or  reAual 
shall  be  eaitiflad  by.  the  owater,  and  tbereupoa  aneh  order 
AaU  be  made  by  tbe  eoart,  apon  motion  of  wUoh  notice 
shall  be  given  to  the  pereon  aoaght  to  be  affected. 

64.  That  every  peraoa  aummoDed  before  the  nuutcr  shall 
bt  entitled  to  aneh  coata  aa  are  ailowad  to  witoeaaea;  hot 
tfaat  where  any  person  who  at  the  time  of  the  order  absolute 
WM  a  eantrihntory  of  such  oompnny  shall  bo  aonunoned, 
■nch  pmon  aball  bavo  ineb  ooaU  and  ohargaa  aa  tba  nua. 
t*r  ibaB  IfeUi  fU  )  but  in  anA  eaaaa  tba  maatar  mty  aoa- 
pcadlhafajMntof  ansheoaUantll  aaeb  Ibno  aa  ba  aball 
tUak  NsaaaaUa. 

Tbatlf  any  person  wbo  at.tbe  dataof  the  order  abao. 
hrte  was  a  eontrilmtory  of  each  oompany  shall  conceal  any 
real  erpctMnal  estato  of  such  company,  and  shall  not  within 
thii^  i^s  aftw  tha  order  absalate  diaoover  such  concealed 
mlata  to  the  maatar  or  official  manager,  snch  paraon  shall 
forfeit  the  anm  of  XlOO,  and  doi^  the  valae  of  tha  estate 
w  wmcaalad,  lo  bo  roeovared  in  notion  of  debt  by  the  offi- 
ciilmaaafwlAa^yoCharlbdsaty'aooiirU  for  tba  we  of 
the  naiaiiiij  t  — d  iho  wrMluaU  of  tho  maatar  of  aaoh  wlU 
fol  rnnrnalmirt,  ohatt  ba  avMaw  in  aoah  artlon  of  debt  of 
saeh  aoaaaalpook 


06.  "nut  after  tba  appdntmmit  of  the  official  manager, 
the  master  shall  from  time  to  tima,  1^  order  to  ba  mads 
upon  the  ^^IcaUon  of  tbe  oflkdal  manager  or  of  any  eootri- 
botory  roqnire  any  contributory,  trustee,  receiver,  banker, 
or  agent  to  pay,  or  transfer  forthwith,  or  within  snch  time 
as  the  master  shall  direct,  into  the  hands  of  the  official  ma- 
nager, any  sum  or  balance,  books,  &c.  or  effects  wUcfa  aball 
be  in  Us  hands,  and  to  which  the  oompany  is  entitled,  or 
which,  in  the  ease  of  a  contributory,  shall  appear  to  the  de- 
bit of  his  Bccoiuit  as  contribiUory  in  the  books  of  the  com- 
pany, anything  in  the  preaent  p«etiea  of  eonrta  (tf  oqaHy  to 
the  contrary  notwithstaadlng :  provided  that  tbe  person  upon 
whom  aay  aneh  order  ahaD  be  madomay  apply  to  Uie  maater 
to  dlacbuge  or  vary  aodi  ordw,  or  to  onlargo  tbo  tlma 
hereby  fixed. 

67.  That  when  any  order  sban  be  made  nndartUaaett  by 
the  master  or  by  tbe  court,  for  tbe  payment  of  any  monies, 
or  for  tbe  delivery  of  any  effects,  books,  or  documenU  to 
the  master  or  the  official  manager,  and  defonit  shall  be  made 
by  any  person  in  obeying  snch  order,  the  same  may  be  en- 
forced upon  affidavit,  by  the  offieial  manager,  of  sncb  default, 
and  withont  any  demand  by  tbe  offidal  manager. 

68.  That  tbe  eonveyanee  or  alignment  by  the  official 
manager  «F  all  real  estate,  of  whatever  tenure,  and  chattels 
real,  by  tbta  aet  veatad  in  aneh  official  manager,  aball  be  by 
deed  of  grant ;  and  that  every  aneh  dead  of  grant  shall  be 
afiproved  1^  tbe  master,  and  audi  approbaUmt  certified  in 
the  usual  way  {  and  bring  so  l^lproved  and  certified,  shall  be 
effectual  to  grant  all  the  interest  for  the  time  bdng  vested 
in  the  oAdal  manager,  or  wbidi  by  such  deed  shd  be  ex- 
pressed to  be  granted,  of  and  in  tbe  real  estate  or  chattels 
real  intended  to  be  granted,  to  tbe  nsea,  intanta,  and  pur- 
poses, or  upon  tbe  truata,  or  anIOeet  to  the  powers,  pro'vU 
aoes,  agreemeota,  and  deefarationa,  wUohnay  be  contained 
in  the  same,  aecor^ng  to  the  natare  and  tenure  al  the  sobjeet 
of  the  grant,  wtthont  any  cooflrmation  by  order  of  court  or 
otherwise  ;  an  that  the  signature  of  the  offieial  manager  -to 
any  deed  so  certified,  wherein  any  money  shall  be  expreaaed 
to  be  received  by  him,  shall  effectually  discharge  all  persoos 
by  whom  the  same  aball  be  expressed  to  be  paid  from  seelug 
to  or  being  accountable  for  tbe  ^i^eation  of  tha  money 
therein  acknowledged:  provided  that  in  the  oase  of  any  eopy- 
bold  or  coatomaryhold  bereditaoMBta  snob  dead  abaH  be 
entered  upon  tbe  court  roUa  oftbem— orrfwMehtbaeamo 
are  boldca,  and  when  ao  ontared  abaU  ba  cBiBetaid  without 
any  surrendnr  or  admlttaaeo  of  tbo  graoteo,  anlOeot  never* 
theleas  to  the  rente,  and  aervioea  doe  and  of  right  aeenatoawd 
for  said  lands, 

69.  That  where  any  part  of  the  assets  of  any  company 
reapectli^  wUcb  an  order  absolute  shall  have  been  made 
shall  condst  of  any  government  stock,  &c.  or  of  tbe  stock 
of  any  company  in  EMghttd,  Seotlamd,  or  Inland,  not  atuik 
Ivg  in  the  name  of  the  company,  tbe  master,  amy  by  wrttbig, 
<Urect  snch  peraon  aa  the  mastw  shall  appoint  In  the  plaee 
of  the  person  In  whoae  name  sncb  atook,  sbaQ  be  standing, 
(but  siddeet  to  any  diatringas,  stop  order,  or  other  prooeas 
which  may  affect  the  same,)  to  tranafer  the  same  into  the 
name  of  "  the  official  manager"  of  tba  oompany  (described 
as  aforesaid;)  and  the  govenor  and  company  of  the  bank  of 
EmgUaui,  and  all  other  companies  and  societiea,  are  required 
to  allow  anch  transfer,  and  are  indemiiiflod  for  all  thinga 
done  pursuant  to  such  direction. 

70.  That  all  monies  which  shall  be  ooUected,  by  tbeoA- 
<dal  manager,  and  wUdi  abaU  bo  derived  by  the  aale  of  any 
of  tbe  aaaola  of  tbe  oompany  of  vrfabft  he  ahaD  be  appiriBted 
official  manager,  aball  be  paid  Into  tba  bank  of -/rriiiu^  or 
aay  bnmcb  bank,  to  tbe  oredU  of  **  tbe  menvaalt  of  tbe  oOk- 
cial  manager"  6i  the  particular  oompany  In  re^teot  of  wUcb 
such  monies  shall  have  been  collected,  and  no  mwiey  whleb 
shall  be  standing  to  anch  account  sb^  be  paid  out  by  the 
bank  except  upon  cheques  signed  by  the  offidal  manager  and 
eoantcrstgned  by  the  master;  provided  tliat  the  officiid 
manager  may  retain  in  bis  hands  for  enrrent  pnrposaa  nneb 
a  sum  as  tbe  master  shall  ffiroet. 

71.  That  tha  official  managir  aban  wHb  all  afeed  tlUr 
bis  a^ntmcnt,  naba  oirt  from  the  aoeoania  and  papara  of 
tbe  oompany  a  Bat  of  aU  driiU  nd  damaoda  oftbe  ooKpaqr* 
and  afaaU  nuke  aodt  eboervatloaa  M  aneh  dsbts  aa  lo  Mm 
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unoont  tberaof,  m  he  «lwU  think  proper  to  ba  made,  to 
M^it  th«  Qiittcr  in  fonaing  %  jod^ent  when  107  debt 
•hall  be  elaUmd  to  be  proved  before  the  muter  in  pur- 
awnm  of  the  advertisement  herein-after  mentioned ;  and 
when  any  debts  shall  be  proved  before  the  master  as  herei*- 
after  mentioned,  ths  same  shall  be  entered  la  «  new  list  bj 
the  oOdal  manager,  fo  that  the  dAta  alknrad  by  the 
master  shall  be  dtotlngaiah^e  fVom  such  of  them  aa  shall 
be  dia^wad,  or  shall  be  allowed  only  as  clahns  t  and  in 
case  any  debts  which  shall  be  disallowed,  or  allowed  only 
aa  elidma,  shall  be  afterwards  allowed  by  the  master  as 
havlog  been  proved,  or  shall  be  duly  established  by  legal 
proceedings,  such  changes  shall  be  made  by  the  official 
maaager  In  auch  list  of  debts  as  shall  be  required  in  order 
that  such  list  may  correctly  represent  the  state  of  the 
affairs  of  the  company  in  regard  to  the  debts  due  from  them ; 
and  In  soch  list  the  oAdal  manager.  In  eases  where  It  shall 
be  aeeeesaty  for  the  pnrpoaes  of  tbe  wln£ng  i^.  sh^  enter 
the  dates  at  which  snob  debts  wore  contracted,  and  shall 
•nter  all  sums  of  money  which  shall  have  been  paid  on  ac- 
eoimtof  BWh  debts ;  and  such  lists,  and  all  changes  therdn, 
shall  be  entered  by  the  offinal  manager  fai  a  book  to  be  kept 
hj  hhn  t  and  soch  book  ahal!.  as  ocoaslon  shall  reqidre.  be 
inspected  by  the  master. 

7S  That  within  ten  days  after  tbe  order  absolute  shall 
have  been  brought  in  before  him,  the  master  shall  advertise 
In  the  LoKibm  Q*MttU  that  he  la  winding  up  tbe  eompray, 
■ad  therein  reqnhreereditors  to  come  In  and  to  prove  thdr 
dibta. 

78.  That  after  die  flrat  ^potntmant  of  an  eOelal  mtna- 
far,  BO  eM^terahall,  except  ao  fv  aa  the  master  shall  pn- 
nlt,  have  power  to  commence  any  action  against  tbe  official 
Bianagar,  or  against  the  company,  or  any  person  who  is 
aaed  as  a  eentrlbntory  thereof,  nntil  after  proof  of  his  debt 
or  demand  before  the  master,  and  any  judge  of  the  court  in 
wUoh  such  action  shall  be  pending,  upon  summona  taken 
OBt  befwe  him  for  that  purpose,  may  order  that  all  fiirther 
proeea^pga  in  each  Mtion  ahall  tw  atajed,  nntil  aaeh  proof 
shall  be  made. 

74,  That  the  eredltora  of  the  company  rnaUng  imtof  of 
thdr  reepeetiTe  debte  before  the  master  ahall  make  proof 
depodtion  or  affldavit  In  the  same  manner  as  debts  are 
BOW  proved  In  baakmptoy :  provided  that  the  msster  may 
allow  tbe  proof  of  sneh  debts  to  be  fliade  by  the  official 
manager,  or  by  the  craffitors  in  anob  oUiar  ftarm  wd  in  anch 
other  manner  as  ha  ahall  think  fit, 

76.  That  the  maater  shall,  upon  proof  of  the  debts  due 
fkoffl  the  company,  either  allow  or  disallow,  or  allow  as 
elrima  ob|j,  such  debts  respecUvelyi  aeeording  to  the  nature 
of  the  case,  and  of  the  preoh  exhibited  before  bin,  and 
•hall,  by  writlBg,  declare  soch  allowance  and  diaallowanee, 
or  anoh  allowance  si  claims  only. 

76.  That  tbe  official  manager  shall  make  out  a  list  of  the 
members  and  other  oontributories,  together  with  the  ad^ 
dreaaea,  and  the  number  of  shares  or  extent  of  interest  of 
each,  and  soch  list  shall  distlnguich  the  classes  of  cootribu- 
tniea,  and  inch  ad^tiooa  shall  be  from  time  to  time  made 
therela,  m  that  tbe  aame  shell  be  a  tnte  Uat  of  such  men- 
bers  and  other  oontrlbotorles ;  and  in  ease  any  of  the  coo- 
tibotorlea  riuB  after  the  making  of  tlw  order  ^aolvtaaarign 
or  dbpoae  of  any  elwn,  rtglit,  title  or  Interest  ia  the  00m- 
paoy,  the  master,  upon  the  appUoatioo  of  the  contributory 
malctng  sach  assignment,  or  of  the  person  to  whom  the 
•■me  shall  have  been  made,  or  of  any  contributory  of  the 
eompany,  or  of  the  ottolal  manager,  may  iotvoduoe  into  the 
Ust  of  the  oontributories  the  name  of  tlie  person  to  whom 
each  assignment  shall  have  been  made :  provided  that  no 
each  aaaignment  shall  release  or  exonerate  the  party  making 
tbe  aBBMfhNu  any  HabHl^flBrthar  than  he  would  berdeaaed 
or  eniMntod  If  Hie  liUra  of  the  eompaay  waro  not  vrowd 
19  nnder  thia  aet. 

77.  That  Oe  Uat  of  eoaUfcuioriee  ao  mad^  oot  by  the 
•Aoial  manager  shall  be  settled  by  the  master,  and  notice 
of  his  being  about  to  settle  tbe  aaiM  shall  be  given  In  the 
Goseflf,  and  etberwiaeas  be  iriwll  direct ;  and  sueh  list  and 
■ddltieDS  thereto,  when  settled  by  the  msster,  ahidl  be  en- 
terod  In  ■  tNMk  abaii  be  inspected  \ty  the  master,  and 
oartltad  oBder  bla  hand  to  be  entered  therein. 


76.  That  notioe  shall  be  given  to  every  person  ioehided  la 
or  proposed  to  be  excluded  fromtbeUst  of  coatrttmCories,  cr 
in  soy  addition  thereto,  before  the  same  shall  be  ao  settled, 
notirying  that  such  person  is  included  in  or  excluded  fnm 
the  list,  and  if  hicluded  then  in  what  charaeter,  and  for  what 
oBmber  of  abarea,  and  of  what  amount,  or  for  what  other 
Intereat  auch  peraon  la  ao  Included;  and  that,  if  do  eaase 
shall  be  abown  to  the  eontrary,  by  a  day  to  be  ftsed,  aad 
apeoUed  in  ■oeh  notiee.  the  Itet  dialt  not  ae  to  vwmj  parsoa 
(UGng  to  show  eMwe,  beafterwarda  ttipBled,  wUhoBtbove 
of  tbe  court. 

79.  That  so  fsr  ss  the  master  shall  have  settled  aueb  li« 
or  any  addition  thereto,  every  person  included  In  audi  Uh, 
or  in  any  addition  thereto,  or  specially  exdnded.  shall,  n- 
less  oaose  be  shown  to  the  eootnvy,  be  bound  and  eondadid 
by  the  Hat  so  settled,  or  by  any  exchwlon  thagaftom.  and 
shall  not  bo  entitled  to  contest  the  aame  witbootlawooftke 
court. 

80.  That  after  the  master  shall  hare  commenced  tosettla 

the  liattrfoontrlbatorias  00  person  shall  be  entitled  to  appm 
before  bim  as  atuih  unless  bla  name  ahall  be  00  tlie  list :  pr». 
videdthatanyperaooapeciallyexdudedfrom  euob  Ust,  ahsB 
be  at  liberty  to  claim,  baforetbe  master,  that  his  name  shall 
be  Inserted  upon  the  list  1  and  the  muter  abaiU  npoB  ean- 
sideration  thereof,  either  admit  or  r^Jeet  anek  eUn,  ly 
writing  under  bia  hand. 

81.  Hut  it  iball  be  lawful  fitr  any  paraon  who^e  aams 
ahall  atand  upon  the  list  of  eootrfbutorlea  to  aaomoa  aag 
persoawhoae  name  ahaU  not  be  upon  aueb  Uat,  amdi^ehdl 
not  havebeea  apaokdly  exdndad  therefhom,  toappaar  befem 
tbe  master,  at  a  day  spedAed,  to  show  oanae  why  Us  aans 
sho^  not  beineladediBorspaalally  esdudedftvm  the  list; 
and  upon  the  return  of  snob  sununons,  or  at  any  flitare  tna 
to  be  fixed,  he  ahaU  not  oonsidartbenabillty  orsighteftht 
party  so  summoned  to  be  inserted  in  each  1^  aad  ahaU  bj 
writing  declare  wbetber  soch  party  shaU  or  ahaU  net  be  ii^ 
eluded  in  or  exehided  from  the  Uat. 

88.  That  the  monlaa  and  aaaote  of  the  eempaay.  or  mj 
part  thereof,  shall  with  all  oonveoient  speed  be  paid  and 
applied  by  the  oflMal  BMnagev.  under  the  dbroetfaM  of  tbe 
maater,  to  be  ttaai  time  to  time  given  under  bia  liand,  hter 
towards  the  satisfaction  of  tbe  debta  of  tbe  conpany,  by 
way  of  dividend  or  otherwiae,  aa  the  master  ahall  direct. 

86.  That  at  any  time  before  the  whole  of  tbe  aasets  of 
such  company  aboil  have  been  eoUeoted*  and  if  the  asssta 
remaining  to  be  c<^soted  shall  not  be  callable  of  being  im- 
mediately realised,  alUioogh  such  aasett  may  not  i^petr  to 
be  insuOcient,  and  also  after  tbe  assets  of  tbe  oompony  ahaD 
bwe  been  wholly  exhmutod,  II  ahaU  bo  lasvful  fer  tbe  mas. 
tor  toBukeeaUaenlhoeoobrtlnrtorieB,  or  oneuohlodieldnai 
eontributoriaa  er  daaeea  of  ooDbibotoriea  aa  ha  may  think 
proper,  (but  ao  (kr  only  ■■  audi  oontributeriea  reapeetivaty 
absil  be  liable  at  law  or  In  eqidty  to  pay  tbe  emne,)  aa  wull 
fbr  rai^g  tbe  amount  neoesaary  to  pay  the  debts  of  soA 
company,  or  the  eoeta  and  expenaee  of  winding  the  aam^ 
aa  alao  for  the  settling  tkeolaima  of  oentributoriea  upon  eaeh 
other,  ornpontheeompaay,  whether  suoh  olaima  kball  have 
arisen  sinoe  or  before  a  petitloa  for  dissolution  and  wtadkig- 
up,  or  tat  winAng<Bpi,  and  the  amouut  to  be  laiaed  by  snrii 
oaUs,  and  alao  tha  raaUn*  of  tho  eatalo  ef  tlw  owoipMiy  oflar 
the  payment  of  all  drtita  and  UabUlbea,  ahaU  bodtrtribrtad 
by  tiw  ofidal  manager,  under  the  direetievB  of  tbe  maater, 
in  suoh  manner  aa  ahaU  (atfar  aapoeslble)  aotiafy  all  olaima, 
and  wind  up  and  settle  tbe  aflaira  of  tlie  eempany. 

84.  That  after  tbe  master  shall  have  determined  the 
amountto  be  raised  by  meanaofa  ooU  he  shall  aivortioa  tbe 
same  among  the  several  contributoriea  appearing  upon  the 
list,  so  far  as  then  settled,  or  anch  of  thamaaoaghttocmi- 
tribate  thereto,  aooording  to  their  reapeetive  UaMlitles,  swi 
that  suoh  awertltmment  may  be  made  against  aaeh  pirttei  as 
hsh■■abre^y  dotermlaedtoboooatrlbMortoa,  ■Mhoagblt 
mmf  thcB  beBBd»  flBBdderafliw  whe^oihw  ptlw  •aght 
or  ought  net  to  b*  teolnded  In  the  Uat 

85.  Thpt  pcevlBoriy  to  tbe  nmUng  of  aay  oail  the  mas. 
ter  shall,  by  miy  general  order  or  any  apodal  order  ef  tbe 
court  direct,  and  in  default  of  and  •enbloet  to  any  awih^lree- 
tloB  thenby  odeartiaeMaat  to  twro  SBOsisaivo  h  irs  of  the 
Lvndom  GauttM,  as  he  shall  tUnk  prop*r,  a>vo  natteo  of  a 
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iMj,  ItcTt  «nd  piRce  «t  which  he  will  make  such  csll,  and 
of  Ibe  iBMfit  theiW;  and  alt  parties  interested  shall  be 
ntitW  to  attend  at  sooh  dl^,  hour,  and  placfl,  and  to  offer 
tt^Mlions  thereto. 

86.  Tkat  onless  came  shall  be  shown  to  the  satisfaction 
of  Ihe  muter,  at  the  time  and  place  appointed,  the  master 
iliaO  tbea  make  an  order  for  aach  call,  and  for  the  payment 
to  the  oficial  manager  of  the  balance  whidi  shall  be  due 
froB  the  respective  contribatoiies,  after  debiting  them  with 
AeuMOatefaiidieall,  ma  day  and  at«^bea  to  be  therdn 
iiti,  mch  9aj  twt  bains  earlier  than  ^roe  weeka  flromthe 
iiU  of  the  peremptory  order. 

Bf.  "not  every  such  order  shall  be  advertised  once  or 
Ana  in  the  LmJon  Oazettt,  and  a  copy  of  aach  order 
ibill  be  lerred  on  the  respectire  contributories,  and  every 
i^tHbatory  shsU  also  be  furnished  with  a  statement  of  the 
[itknce  of  his  account,  after  debiting  the  same  with  the 
uoant  chargeable  agaiiut  him  in  respect  of  aucb  call:  pro- 
riiltd  that  the  adveitiaement  of  mch  Order  aliall  not  take 
[ibcc  It  a  lett  period  thaa  ten  di^s  aftw  the  date  thereof, 
w  is  caie  any  a^Mal  iriuU  b*  nade  a^natsaeh  order,  then 
tach  advaHseMat  shall  not  talu  plaoe  notil  after  such 
mytA  shall  have  been  Aspoaed  of. 

88.  Tlkst  the  official  manager,  with  the  approtwdon  of 
the  BiKler,  may  from  thne  to  thno  enforce  payment  of,  give 
tine,  or  componnd  or  require  or  take  any  security  for  any 
tuluce  or  claim  as  against  the  contributories  of  the  com- 
psDj,  and  alto  to  abaodon  sucb  balance  where  the  contribu< 
tory  iguiut  whom  ttae  same  la  claimed  shall  die,  or  be 
ba^Enqt,  or  take  the  beoeftt  of  kbcj  act  for  the  relief  of 
iwilTent  debtonr,  or  be  known  to  be  huotrent,  or  In  luiA 
cwi «  the  maitar  shaO  tUnk  ft ;  and  It  aball  not  be  no. 
mory  t»  indiide  fai  anj  call  any  contributory  against  whom 
id;  dum  ihall  have  been  abandoned,  but  the  amount  of 
vivri  rabieqiKBt  call  sluUl  be  apportioned  among  the  other 
cootnbBtQTin:  provided  that  nothing  haretu  contained  shall 
^Mbugs  the  Mtata  of  any  sudi  contributory  so  left  out 
from  any  dim  which  m«y  exist  on  behalf  of  the  company 
or  uy  other  eontribatory,  but  that  the  oiBcial  manager 
Biy  pm«  fiir  the  amooot  in  the  matter  of  such  bankruptcy 
or  tealna^  (if  aiy,)  and  reerive  dividends  thereon,  or 
proMcdipfiHts«Gheontribator7,  whenever  it  nuiy  appear 
eipediCBl  10  to  do;  and  any  moniea  ao  reeomed  ahall  be 
pirtofikasHts  ef  the  compBi^t  orothenriae  uthenuu- 
teriiiall  direct. 

69. 'That  in  case  any  money  shall  be  due  from  the  estate 
of  a  dcccaied  wwlriiwtory  whose  executor  or  administrator  ' 
shaU  not  admit  assets,  the  master  may  direct  any  action  to 
b«  troasht  for  e— ipailing  pigment  of  what  shall  be  so  dae, 
far  ofatriafav.  If  MBeiiiiy,  an  administration  of  the  es. 
Ma  ofndideeMied  ooBtMbatoTy,  in  «■  towards  payment 
tfUidriiU;  and  that  any  sBch  actloD  m^.be  brought  by 
riUal  managar  by  tbe  a^le  and  des^natitm  aforesaid; 
•adtheprodaetion  of  the  order  or  an  office  co^  of  the  or- 
^  for  p^meat  of  ny  balance,  shall  be  sufficient  evidence 
of  the  debt  in  respect  of  which  such  action  or  suit  shall  be 
broQ^ht. 

M-  That  as  far  as  in  tbe  judgment  of  the  master  It  ^1 
b>  emhteat  with  the  interest  of  tbe  company,  the  master 
Ad  caasa  the  official  manager  to  advertise  in  the  Loudon 
QwUft,  or  oihei  wtae  to  gWe  notice  of  aH  accounts  and 
WMca  aheeta,  aad  partienlBrs,  If  any,  of  pveeeedlnga  In  and 
ttWtkabiaidatioo  wUob  it  afadl  ba  expedient  to  make 
"■mtotkeeootribotorifes,  ortothe  erecUtora  of  the  eom- 

II.  nat  t*  facUitato  the  winding-up  of  any  (wmp&ny, 
■OfltodWefBine  any  questions  of  law  or  of  fact  that  may 
irwbetvees  anch  company  and  any  of  tbe  contributorleis 
*«dilora,  or  between  any  two  or  more  of  the  contribn- 
wbelwea  any  eontribotory  and  any  creditor,  tbe 
**]  direct  such  parties  as  he  shall  apoint,  shall  pro- 
^  to  try,  In  andi  one  of  Ber  Majesty's  courts  of  law  at 
™"«»fcr  or  1>h6^  any  issues  of  fact,  and  to  toect 
™t  my  acQoBs  shaU  be  brought  fur  tbe  purpose  of  trying 
^  ni»d  quaotion  of  law  and  (!wt  necessary,  to  be  deter- 
""Mi  ia  order  to  tbe  complete  wmding  op  of  the  affiiirs  of 
neb  company ;  and  tbe  said  master  Bh^l  settle  such  issues, 
*H  be  nay  gtre  sueh  dlreetlons  as  haihall  tiiitA:  i^t  with 


referenoe  tberotOk  or  to  vaiA  Mtkno  t  preridod»  that  no 
issue  or  actioo  ahaU  be  dirortod  irith  jefsrones  to  soy 
questions  between  tiie  ooapsny  or  any  ooBbibotwy  thereof, 
and  any  ore^tor  thereof,  witiwot  tbe  eooaent  of  oneh 

creditor, 

95.  That  the  master  shsO,  snbject  to  snob  KpgmX  as 
her^  provided,  ailjudicate  and  determme  any  matter  tn 
contest  between  ccmtributmies,  or  between  the  company 
and  any  individual  oentributoriea,  wbidi  may  be  neessaary 
to  be  determined  in  ordar  to  the  oooq^loto  wlnAi^  of 
the  company. 

93.  That  no  ordera,  n^cnta,  ot  eertiflcsleo  of  the  master 
shall  require  con&rmatlM  wteept  aay  saoh  apeofad  rep«t 
as  herein  mentioned. 

94.  That  all  orders,  reperta,  oertificatea,  and  other  acts 
and  proceedings  taken  by  the  master  in  the  proaeouti<»  of 
any  nutter,  and  all  affidavits,  interrogatories,  examinations* 
and  depositions,  shall  be  tiled  in  the  master 'a  offiee  in  oite 
continuous  file  after  tho  nuumer  used  In  bankrapCey,  and 
shall,  together  vritb  all  other  doonents  reb^ng  to  the  same 
Bwtter»  bo  kept  by  blai  os  part  of  tbe  proooodn«s  tharebi, 
and  tho  ouoo  shdl  f^om  tboe  to  One  bo  prodnood  In  court 
aa  ooeaalon  shall  repuire. 

9ft.  That  aU  orders  of  the  mastar  shall  bo  enforced  in  the 
samo  manner  and  by  the  same  process  as  orders  of  tbe  court 
made  in  any  anit  pending  thciela. 

E>6.  That  tbe  master,  in  addition  to  all  powers  vested  In 
him  by  this  act,  shall,  in  prooeecBog  under  any  referoice  to 
bo  made  to  him  by  any  snoh  order  absotiOe,  bavo  all  the 
powers  and  aathorittoa,  wtaldi  ho  ooaU  In  anywise  hare  and 
exerciae  under  the  praotleo  of  tho  eoort  fat  aqy  nutter  ra- 
ferred  to  Mm  by  a  decros  or  order  made  and  proooonoed  in 
a  snit. 

97.  "niat  Ineaae  of  the  illnooa  or  absence  of  any  master 
to  whom  any  matter  shall  be  referred,  any  other  maater, 
without  any  special  direction  or  app<rintment  of  tito  ooort  atoj 
act  in  the  matter  and  exerdae  all  tbe  powers  wUeb  aoeh 
lasumeotioned  master  might  have  had  or  ezcroised. 

96.  That  It  shall  be  lawful  for  any  master  during  vaoation, 
without  special  direction  of  the  court,  to  aot  ia  any  saatter 
under  this  aot  in  the  ^aee  of  tbemaatsr  to  whom  each  mat- 
tar  shaU  stand  reftrrod,  and  to  aierdseoll  the  povrsrs  wUidi 
any  master  to  whom  the  matter  stood  referred  might  bavo 
exeroisodi  aod  when  any  matter  ahidt  hare  been  referred  to 
the  master  In  attendance  during  any  vocation,  the  master 
who  shall  oommanee  suoh  referenoe  shall  be  eooaidered  aa 
the  master  to  whom  auofa  matter  under  this  act  ahall  stand 
referred. 

99.  That  an  appeal  shall  lie  to  tbe  I<ord  Chanoellor  or 
Master  of  the  Rolls  on  motion,  without  the  necessity  of  ob- 
jeotions  or  axceptloos  from  or  against  all  orders,  direotfona, 
reports,  or  other  proeeedings  oC  or  boforo  tiie  master  ralaU 
tag  to  tiio  wlodlng-np  of  tiie  eonpai^.  Indndiiig  ordem  m 
to  oosts,  entries  or  omissions  of  entries,  or  aUaged  eotrtos. 
or  omissions  of  enUlu  In  the  books  of  the  offichd  managor, 
or  in  any  of  the  lists  to  be  settled  by  the  master  as  afore- 
s^  and  any  oUier  matters  affeeting  parties  or  sny  of  tbe 
parties  to  the  winding-up ;  and  In  all  oases  in  wliich  the 
question  involved  In  any  such  ^>peal  shall  be  one  affeeting 
the  interests  of  tbe  company,  the  notice  ai  snehiweal  shall 
be  served  on  the  offictad  mansger,  who  dull  wov  onaodl 
motion  as  i^reaeoting  the  oompaoy,  anlssa  tbo  ooort  or  tho 
master  AaU  otherwise  direct  i  and  hi  all  oases  in  wtilch  tbe 
QMsUon  favrolved  in  snob  appeal  shall  be  one  affioting  on^. 
[Ddiridaal  otmtribntorieo  or  others,  tho  parties  to  be  served 
frith  the  notice  of  snob  moUonshiA  bathe  psrtisa  respec- 
tively in  whose  favour  the  order  ^pealed  from  was  mads, 
and  who  appeared  thereon  before  the  master;  and  upon  the 
hearing  of  such  appeti,  and  upon  all  applications  to  the  court 
subsequent  to  the  order  absolute,  the  proceedings  which  have 
taken  place  before  the  master  in  the  matter  shali  be  produced 
in  court,  and  no  other  evidoneo  shall,  without  asprasa  leave 
of  the  court,  be  used  In  support  of  or  sgainst  such  appeal : 
^ovlded  tlut,  except  on  special  leave  of  the  court,  to  be 
obtained  on  motion  uc  partt,  or  on  notice.  If  tbe  court  ahaU 
so  direct,  no  such  ap^al  ahall  bo  broui^t  after  fourteoa 
d^  aftir  the  ardor,  dlraotbm,  report,  or  other  ffoooedlag 


Digitized  by 


so 


TH£  IRISH  JURIST. 


eotapUned  of  shall  b*  nude  or  iImU  tiiTe  Ukan  place  bj  or 
btffors  the  inaater,  or  after  aarvlce  of  the  aanw. 

100.  That  the  maatar  ahall  hare  power,  if  he  shall  think 
tt,  to  make  a  apedat  report  eoucemlng  an;  matter  arising 
about  the  windiii{r<up,  In  order  that  the  opinion  of  the  court 
may  be  taken  therein,  and  sueli  report  shall  be  bronglit  be- 
ton  the  court  by  aneh  partiaa  at  the  master  shall  direct, 
by  motion  praylaa:  that  such  report  m^  be  oonflrmed,  dis- 
eharyad,  or  tnitk  by  the  conrt;  and  «i  the  hetrlns  ofsuoh 
motioo  tba  aame  ahall  bo  eouBnatd,  diaoluritd,  orwM,aa 
to  the  eoort  shall  aeemjaat,  or  such  direotioiia  ahall  be^roo 
aa  ahidl  appear  to  be  neoesssry. 

101.  That  every  order  made  by  tba  Master  of  the  Rolls 
in  England  or  Irtland.  or  any  of  the  Vice  ChaoeoDora  In 
BmgUmd,  may  be  reheard  before  the  Lead  Chancellor  of 
Oreat  Britain  or  irtlattdt  aa  the  eaae  mxj  be,  and  sadi  re- 
hearing may  ba  broogfat  bdbra  the  Lord  Clmnrallw  by  way 
of  motion. 

loa.  niatan  appeal  ahallia  to  thaHooit  of  LoHa  ft«B 
an  orders  to  be  made  andar  this  act. 

lOS.  That  the  general  ooets  of  winding-ap  the  eatate,  and 
the  eoats  of  proring  debts  and  of  trying  iaanesi  and  of  all 
other  matters  in  which  creditors  or  any  particular  contribu* 
lories  or  clssses  of  contribotories  or  alleged  ooatributoriea 
of  anoh  company  ahall  be  interestedi  shall  be  at  tlie  discre- 
tion of  the  master,  and  shall  be  paid  either  out  of  the  estate 
of  such  company,  or  shall  be  doited  or  credited  to  any  in- 
dividual contributoriea  or  daaa  of  contrlbotoriai,  or  ahall  be 
anl^eot  to  eoeh  aetmff  aa  the  naater  ahall  dlrwit 

104.  That  the  eoau  of  all  froeaadhiga  wUdi  ahaH  take 
plaoe  bvfore  the  court  fhalt  bo  Id  the  dfamUoB  of  the  eoort. 

10ft.  That  all  costs  ahall  be  aaeertalned  by  the  maater,  or 
ahall  be  taied  by  such  peraons  aa  he  shall  direct ;  and  the 
masters  of  the  conrt  may  and  they  are  hereby  reqidred  to 
tax  aU  auch  eosu  aa  the  master  shall  diraet,  and  to  make 
their  certificate  of  anch  tazatioo  In  the  usual  manner. 

lOd.  That  all  costs  wderod  to  be  paid  shall  be  recorered 
in  the  same  manner  and  by  the  same  proeeaa  as  eoata  to  be 
piUd  by  any  party  nodar  order  or  daorao  made  In  a  ai^ 
pending  in  the  court. 

107.  That  the  Lord  dumeetlor,  with  the  adrloe  and  aa- 
alstanea  of  the  Maater  of  the  Holla  or  of  the  ^ce  Chancel- 
lor, may  fii,  regulate,  and  rary  a  table  of  fees  to  be  paid 
and  charged  in  respect  of  ait  proeee^ngs,  under  this  act. 

108.  That  every  summons,  notice,  order  of  which  service 
is  required,  ntilma  speoiaily  directed  by  this  act,  by  the 
court,  or  by  the  maater  to  be  served  otherwise,  may  be 
served  by  post  to  the  last  known  address  of  the  party  or 
solicitor  on  whom  tlia  aame  is  to  be  served,  within  such 
period  aa  to  adndt  of  Its  batag  ddivered  within  the  period 
preaoribed,  if  any,  for  nodee  to  be  given,  and  that  although 
any  aueh  party  mi^  be  out  of  the  jvriadletion  of  the  eonrti 
and  in  provii^  aueh  aervloe  it  shall  be  sufficient  to  prove 
that  the  document  was  property  direeted,  and  that  It  was  put 
into  the  Post  Office,  and  not  returned,  the  peraon  to  whom 
tt  ia  diraoted  not  lieing  found,  audit  ahall  be  daamedt*  have 
been  aerved  aa  of  the  dajr  irtun  It  ahooU  har*  baan  daKverad 
In  daeoonrae  of  poat. 

109.  ThateTeryndv«rtlaementreq:idredtolMBMdalntlw 
Limdon  Oauiic  ahall  fat  the  eaae  iX  every  oompany  wboa* 
prlnalpal  or  only  plaee  of  burineaaahallbchi  Awmm,  grtha 
wlndtag  up  of  wUdi  ahall  pnweed  In  the  Court  of  Ghanoery 
in  Inhmd,  be  advertised  In  the  DiAU»  Oaxttte  instead  of 
tbe  London  Qtuettt :  provided  that  it  shall  be  lawful  for  the 
Court  of  Chauoary  In  Irtknd  to  direct  any  anoh  airertisa- 
to  be  made  in  the  Lmdon  ChttUt  aa  wall  H  In  the  JhMm 
Oaxtitt,  and  n'ea  versd. 

(7i  bt  entbmtd.) 


BOOKBINDING  ESTABLISHMENT,  PAPEH  STA- 
TIOMBHyaiid  ACCOUNT  BOOK  MAHUrACTOBT, 
V  QRAFTOir  VTKEKr,  DobllB. 

OtRALD  8SLUW  ftveotniilT  eoqualnia  hh  eaMouMn  that  a  Mew 
CatatafMof  Ml  areeUliig  libnrjr  u  now  laadjr. 


Jim  FuUtahad  price  te.  tb«  ttli  aod  eoaduUni  |«n  of 
pEPOHTS  OF  PRACTICE  awd  NT3T  PRIU8  CASKa 

TdjkorCMW.  »]rJ.RLACK»M,W.  J.  DonoAi.  R.  w  ChS.."* 
B^n^  BsnMrn  at-Lsw.  u»«<t, 

DuMn:  EDWRDJ.  MlLI.tKBN.  U«  BMkMlwMdFMU.  k 
Co»a|e.OntB.   Aad  loU  br  W.  Bcaningnid  Co.  Uote.  ^ 


EW  LAW  BOOKS  recrived  by  EDWARD  J  Hiiii 
KRN.  Uw  Bookadte  and  PuWbbw.  15.  COLIXOB  GSm 
nUTHSSELBCTIONoTLRADIMa  C A8B8,  M  EdMoB.  h, M. 
BR>Wan.Bt  law.  8  Mb.        £t  lb  M.    •  ««w«i«Twp^ 
^WILUAMa«ilb«LAWorEXBCUT0K8,  Mt  BBtkn,  ttikH 

LEGAL  AND  UIBTOBICAL  DEBATING  SOCIKTV 
BSTAHLI8UED  ISt3. 
Hm  MswbBTi  an  wausitsd  is  take  nottoiL  that  lha  Vui^,,  1 1 
Met* hevthaae  AO^VRmOfj^ltnf^SStmmimmumnH 
tEsUtbdvafJAMUABT,  iMi.  "wj"rnMT, 

niBJBcr  n>B  dxbatb. 

"CkasJnapninl  Cwa 
{MMtancr  of  sCrsModii 
ctl.ut  Hva  hb  demand  f 


BMiMcn,  Law  fltodanta,  and  OfSdtutM  oTtha  UolfaAtatf  n«b 
Oxibrd,  and  CMofartdfL  w  tilS»M  (br  BdrnMoo.  — -""i^ 

Miaahwi  whe  hsvv  chaniitd  tbair  raldeoow,  sr  whs  hsM  ftM  u 
prepoH^ara  ratawtM  to  cootnunlcau  wtih  lbs  Siciatan. 

JOHN  NORWOOD.  Biq.  II.  tWm  ttm. 


H.  HORBfSON,  HAT  MANUFACTUKEK. 
17.  WESmORBLANDbOTBEET, 

INVITES  the  attention  of  Gentlemen  to  his  hinte  Stuck  it 
Frenea  Uati.  He  would  paKtcatarly  rasaswaied  fcr  WWw  ■«  » 
FRENCH  TBLVBT  HAT  at  Ik  ad., 

wMch  fcr  QiHi—iilr  jpTsans  sad  daratUtty  CMaH  ta  aaiwHk 
aaialkHrhaeaBlatbaCRr,  ^ 

Beat  Talvat  Hal  ISi, 
XJRsele  sa<  BaneaVk  LMta  Uh 
llnnllMGBVa,LI*«y  H«H  Aa. 


TROWSERS.— Tbe  ninneroos  teettmoniaU  rtriMbf 
JAMBt  OVRnOOLI.Inawvralertberia|Bfw«Ma.Md«nlte 
■trie  of  till  IWaan,  and  llkcwias  the  rarj  flatterlof  pktrarankMovd 
oc  bin  by  tbe  Mfher  rtaeew  aTaaelSlT.  todoeee  bin  to  apprbiMipriRnL 
and  thow  genllenan  who  ban  not  bttherto  honored  bin  ■Hh  tMmrtn, 
that  be  baewcur«dtheMr*loea«raAwirf  tbtiwMtczp«l«D(e<niUH 
workmen  fcr  Ibe  wintar  Mwa.  J.  0*D^  pnetlca]  kBowMfCMiTrnk 
ten  Cutter  bavlm  been  ftilljr  teeted  In  tbe  Snt  bau<ei  itf  tbt  BntWi  m. 
trapoHi,  be  U  tberafcre  Ailljr  quBlMad  to  prodoee  an  ankh  in  tUfd^eu 
inaM  of  TaUorlng, tbatcsnnot  beexeenod  In  London  or hrta. 
JAHU  0*0R»C0I4»  Priftwad  Tlmn 
«b  AMOLMBAJ^rRRSr. 


TRISH  MANTTPACTUBB  tltDX/iV  RVBBBRBUCL 
1  INn.MaanlHlHed  by  RICHARD  KBU.T,  Baal  1tAw,)i  en. 
LBOE.GRBBM,DiibBn. 

ttnwkaitbs  UMW  aoft,  ^ianl  and  even  WatenmeC  teU  biOi 
BMtwaksia  end  Oraeert  tbtMgb  tbe  CItr,  to  Botltai  et  W.  M,  Bid  ii, 

KB.-OBntttqr  8M)bMpM  ItSBMl  iHa  an  Ibt  moft  UM 1^ 

Willi  1  I II I  H^HftMrt 

"Ihara  eurtoed  roar  la&nBubbarBlsddnt,  and  Bad  llMitit 
loei  " 
edra 


thoae BMtarialt whicbarotaott Mopvhrtudisoan^odtlon,  IthwMH 
adrantans  la  oao  boI  pawawea  Iqfriaallararttglaaef  tnananaeni  tm 
■UMipdEls  ar  a  van  M|h  peOih .  K  doaa  net  aaiW  ami  Ma  piMMt  M 
oa  tnlMlMr  toara  r  ~ 


baoefldalebanMtw. 


"Ifir.Kdiri 


UMBMreaCtaaWtT." 


AB  coannBlaetkmi  ftv  tba  IBWn  itmiBT  tnUthtMLMml 
te  the  Blllor,  wUt  Iba  FobUabar,  B.  A  HILURBN,  I&,  COOk-M 
OBBEH.  CwtawioodertawUlglaaae  live  lha  Mams  and  Ad.iww.M  at 
ofthsfifwaMMMlEMVM  vMbgHsn  toAsMa 
iiintismnSr  SrStl— f  le  sesnwai  mnmt 


MSMMMlpa^  ftft 

Otdos  for  the  IRIStf  JUBUTIeft  with  E.  J.  MIIXTKEy.  IA 
LEOB  n  REBN.  or  hr  tatter  hoat         wlB  oMore  Hi  posrtMl  MmT 
InDuWIn,  or  tti  hata«  IbrWafM  to  the  CoiuhT,  bf  eatbtdqtf 
puUkntlaD. 

Tbbmb  or  SoBScRtPTt»ii*^pajabU  in  adraace) : 
Teariy,  SOa.      Half-yearly,  17^      Quaiteriy,  9*- 


CttraflMliii.  Mw*v.  Amarir  win 
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f  P**  Annum,  £i  IM. 
lUingie  number,  ft! 


The  Noma     the  Gentlemm  who  Javour  The  Irish  JmusT  with  Reports  in  the  teveral  Courts  of 
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The  eaat  and  norUi»  the  west  and  south,  of 
Irebad,  differ  as  much,  perhaps,  in  property,  po- 
verty, and  populaUon,  as  any  two  peopled — and, 
(may  we  lay?)  civilized  districts  on  the  wide  sur- 
face of  the  globe.  The  same  poor-law  extends 
over  the  whole  islancl ;  the  measures  applicable  to 
the  eircomstances  of  the  east  and  north  have  been 
applied  witimit  b^tation — we  had  almost  written 
uithoatinqiury— to  the  west  and  south,  with  what 
success  is  told  in  the '  misery  and  ruin  of  the  three 
last  years;  and,  in  the  fearful  apprehensions  for 
ibe  present  one.  The  utmost  care  should  be  observed 
that  the  same  mistake  be  not  again  committed,  and 
that  the  distressed  districts  of  Ireland  be  not  legis- 
lated for  on  principles  applicable  only  to  the  richer 
portiou  of  the  island. 

From  the  flppeodiz  of  the  First  Annual  Report 
of  the  Poor  Law  Commissioners  for  1848,  we  have 
the  means  of  ascertaining  the  relative  poverty  of 
each  onion  in  Ireland,  by  the  rate  required  for  tlie 
support  of  its  poor. 

From  this  we  learn,  that  in  the  provinces  of 
Leinster  and  Ulster — excepting,  in  the  former,  the 
unious  of  Granard,  MountmelUck,  and  Athlone ; 
and,  in  the  latter,  the  counties  of  Cavan  and 
Donegal,  all  of  which  verge  towards  the  west — 
the  poor-rate  required  for  the  support  of  the  poor 
did  not,  in  any  union,  exceed  4s.  in  the  £1,  and  in 
the  great  majori^  (viz.,  in  41  out  of  63)  did  not 
eiceed  &.  This  moderate  rate  is  owing  to  the 
namber  of  reudent  proprieton,  gentry  and  wealthy 
fanners ;  and,  further,  to  the  fact  that  the  pauper 
population  is  not  exoessive.  These  resident  gentry 
and  farmers  have  ^ven  considerable  employment, 
and,  ahonld  s  necessity  arise,  could  give  more.  A 
system  of  tsxation  which  would  render  each  pro- 
perty liable  to  the  support  of  its  own  poor,  would 
be  applicable  in  these  provinces,  and  would  pro- 
Ittbly  be  attended  with  considerable  success. 


On  the  other  hand,  in  the  provinces  of  Cou- 
naught  and  Monster  (excluding  the  county  of  Water- 
fort^  out  of  51  unions,  31  required  a  greater  rate 
than  4s.,  21  more  than  Ss.,  8  more  than  lOs.,  and 
1  more  than  21s.  in  the  £L  for  the  support  of  thdr 
poor.  Here  there  is  an  excessive  popnlation,  few 
resident  proprietors,  gentry  or  weHlthy  farme-^ 
and  no  employment,  or  means  of  affording  employ- 
ment, at  all  proportionate  to  the  vast  number  re- 
qdiriog  it;  and  here,  also,  we  find  the  absolate 
poverty  of  each  district  directly  in  proportion  to 
the  number  of  paupers  to  l^e  supported — the  culti- 
vated surface  of  each  union  decreasing,  directly  as 
the  numbers  on  the  relief  lists  increase.  It  is 
clear  that  a  system  of  taxation  which  would  render 
each  property  liable  to  the  support  of  its  own 
poor,  is  utterly  inapplicable  under  such  circum- 
stances as  these. 

It  is  said,  in  these  drcumstances  the  rate  in 
aid  will  supply  the  deficient  funds ;  but  it  appears 
to  be  not  sufficiently  considered,  that  the  adoption 
of  this  principle  at  once  destroys  the  separate 
responsibility  of  estates.  Again,  the  few  still  sol- 
vent proprietors  are  embarked  on  the  ocean  of 
pauperism,  struggling  to  swiin  amongst  multitudes 
of  sinking  men — rari  nantes  in  gurgite  vasto. 

It  is  not  to  be  supposed,  because  we  say  tbnt  48 , 
or  10s.,  or  218.  in  the  £1,  on  the  valuation,  was  re- 
quired for  the  support  of  the  poor  in  these  unions, 
in  1648,  that  these  rates  were  actually  levied,  or 
could  be — the  correspondence  lately  published, 
between  the  Marquis  of  Sligo  and  Mr.  Redington, 
on  the  state  of  the  Westport  Union,  is  conclusive 
to  the  contrary.  From  this  correspondence  it  ap- 
pears, that  since  the  year  1846,  this  union  (which 
in  valued  at  £38,876  per  annum)  received,  in  ihs 
way  of  grants  and  loans  from  goi'ernment,  no  Icsi 
a  sum  than  £133,000,  whilst  from  its  own  resoor  e ; 
it  was  able  to  contribute  only  £6,000.  We  say 
able  to  contribute,  because  (as  the  affairs  of  th-3 
union  have  been  long  since  confided  to  the  manage- 
ment of  paid  guardians,  who  are  entirely  und(.T 
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the  control  of  the  Coniinisnoners,  uded  by  an  in- 
spector, who,  in  tefttimonj  of  his  efficiencr,  has 
been  lately  promoted)  it  .is  to  be  condnded  that 
they  ffioi/tf  the  union  contribute  tdl  it  could  to  the 
support  of  its  pauperism.  Westport  UnioUf  bow- 
erer,  is  not  Angular  in  this  respect.  If  the  accounts 
of  the  neighbouring  anions  vere  investigated,  it 
vonld  be  found  that  they  recaved  as  much,  if  not 
more  in  proportion,  in  the  way  of  grant  and  loan, 
and  contributed  as  little ;  and  hence  (spreading 
these  advances  over  three  years,  1846,  1647,  and 
1848)  it  appears  that  these  unions  received  more 
than  20s.  in  the  £1,  annually,  on  their  valuaUons 
from  governmental  sources,  to  aid  their  local  rates 
in  the  support  of  their  poor. 

It  is  not  to  be  supposed,  either,  that  these  unions, 
in  consequence  of  this  enormous  outlay,  are  now 
better  able  to  support  their  own  poor  than  they 
were  three  years  ago :  in  &ct,  they  are  in  a  much 
worse  condition — the  paupen,  who  numbered  about 
three-fourths  of  the  whole  population,  having  been 
employed  on  works  studiously  selected  as  being 
hot  reproductive^  the  lands  remained  untilled,  and 
each  succeeding  harvest  found  the  same,  or  rather 
an  increasing  destitute  population,  altogether  un- 
self- supporting.  Hence  the  small  amount  of  poor- 
rate  which  the  vice-guardians  have  been  able  to 
collect  in  the  Westport  Union  ;  and  hence,  at 
least,  20s.  in  the  £1,  on  the  valuation,  must  be  ad- 
vanced once  more — from  the  consolidated  fund, 
from  a  rate  in  aid,  or  from  some  other  source — to 
enable  the  population  to  live  till  next  harvest,  and 
another  20s.  in  the  £1  to  enable  them  to  live  till 
the  harvest  after ;  and  so  on,  ad  injinitum,  if,  in 
the  mean  time,  advantage  be  not  taken  of  .^onut 
spring  to  make  a  fertile  ^nd  yield  food. 

Now,  will  any  one  acquainted  with  the  circum- 
stances of  the  western  or  south-western  unions, 
seriously  assert  that  proprietors  or  landholders  in 
these  districts  could  advance  30s.  iu  Uie  £1  on  the 
valuation,  or  lOs.  in  the  £1 — which  has  been  sng- 
gested  as  the  limit  to  local  taxation,  and  which,  as 
we  before  observed,  is  not  far  from  SOs.  on  the 
value — even  if  by  advancing  this  IDs.  or  rJOs.  iu  the 
£1,  they  could  liave  the  population  supported 
till  harvest,  and  their  lands  cultivated?  We  say 
advance;  for  it  is  notorious  that  western  or 
southern  proprietors  would  look  for  credit  in  vain, 
and  their  labourers  must  be  fed  until  next  August 
or  Septe'ttiber,  until  when  no  return  could  be  reaped 
from  the  land ;  and  if  proprietors  could  neither 
advance,  nor  pay  this  lOs.  in  tbe£l,  how  would  the 
other  parts  of  the  country  be  beoefitted  by  render- 
ing their  properties  responsible,  even  to  uds  limit, 
for  the  support  of  the  poor  ?  Or  how  would  the 
poor  be  supported,  if  a  rate  iu  aid  was  not  to  be 
drawn  on  till  after  the  locality  bad  paid  IDs.,  if  this 
could  not  be  collected  ?  It  is  plain,  in  that  event, 
the  paupers  must  be  supported  by  the  rate  in  aid, 
and  the  local  rate  must  remain  due  on  the  pro- 
perties till  better  days  arrive^  if  ever;  op  a  better 
system  be  contrived ;  exc^t  the  expedient  of  allow- 
ing men,  women,  and  children  to  starve,  be  delibe- 
rately adopted. 

If  the  proprietors  and  farmers  iu  the  west  and 
south  had  the  means  of  supporting  their  own  poor 
tin  the  produce  of  their  labour  enabled  them  to 


support  themselves,  as  the  proprietors  and  fanasi 
iu  the  north  and  east  have,  there  aught  be  hoi 
reason  in  advocating  the  principle  tbkt  Umj  thoul) 
be  impelled  to  do  so  ;  biU  it  is  as  deir  to  u  n 
noon  day  that  they  have  not  those  mesos-i^ 
even  if  thay  adopted  the  suggestion  of  the  lwi 
newspaper,  and,  like  the  Roman  Curtius, 
themselves  headlong  into  the  yawning  cliatiii.1 
would  still  yawn  on  as  hungrily  as  ever— i 
pauperised  proprietors  (to  use  the  cant  of  tted^ 
would  go  but  a  short  way  to  satisfy  its  cravings, 
the  fee  of  these  southern  and  western  unions, soldi 
the  prices  they  would  fetch  at  present,  wouMi 
be  sufficient.    Casting  on  property  thus  pauperia 
the  support  of  its  pauperism,  tilt  all  its  resonra 
were  exhausted  (a  result  arrived  at  before  IOlI 
the  £1  on  the  valuation  were  realized),  toj 
paralyze  all  exertion— -another  spring  would  jia 
idly  away,  and  we  should,  for  the  fourth  year,  til 
ness  the  insane  effort  to  compel  paopo-  landlgHl 
to  give  employment  and .  money  wages,  niLni 
return  for  the  one,  or  means  to  aiqiply  the  otba. 

It  is  Idle  to  expect  that  these  paupernai&> 
tricts  will  recover,  even  a  feeble  strength,  speedSis 
if  they  recover  at  all  it  will  be  gradiutljt  sa 
they  will  require,  from  some  source,  sid,  liben^ 
but  judiciously  applied  for  a  considerable  periods 
time.  Burdening  them  with  excessive  tui^ 
as  IOs.intbe£l,  and  chaining  the  paaperatatii 
soil,  would,  in  our  opinion,  not  only  retard  ibeir 
up-hill  progress  towards  prosperity,  but  ironU 
hurry  them  in  the  opposite  direction.  The  proSi- 
able  employment  of  the  pauper  labour  is  tber 
only  hope,  and  this  can  only  be  obtaioed  k  a- 
dudng  men  with  capital  and  industry  Id  tiie  bod 
and  settle  in  the  country.  A  general  nle,i|hdDg 
all  Ireland  on  a  leve(  with  respect  totau^ 
would  not  only  enable  the  landholdenr  who  iietM 
yet  ruined,  to  recover^  bat  woold  greatly  tacom^f 
speculation  in  land  in  the  diatressed  districts;  un!. 
when  the  transfer  of  small  estates  in  fee  are 
dered  simple  and  cheap,  would,  by  gradoallj  iotro- 
ducing  a  respectable  class  of  farmers  and  geat/j 
into  the  distressed  districts,  eventually  raise  ^ 
from  bankruptcy  and  ruin  to  independoice  and 
wealth. 

♦ 

Court  9apm. 

GENEBAL  OBDEBS. 

The  Ught  BonoraUe  Masian  Btmiy,  Lsrd  Hi^Cko- 
cellor  of  Irtlmdt  hy  and  with  tht  advloe  and  ti^Oi*^ 
the  Right  Boaorable  Thonus  Berry  Cnssek  Smith;  M*"" 
of  the  Rolls,  doth  hereby  order  and  direct,  in  vBoia 
loving : 

1.  Thst  no  recognUance  hereafter  to  be  entwed  iito 
or  for  any  tenant,  receiver,  aequeatrBtar,  (pardiin,  v 
person,  who,  according  to  the  geoeral  practice  or  oHck" 
the  Court,  or  to  any  special  order  made  in  an;  raase  <e 
matter,  may  be  bound  to  enter  into  a  recogniiuce,  fluU'* 
deemed  to  be  competed  wltUo  the  meaning  of  wchpw''^ 
or  orders,  or  spetnal  order,  imless  and  tin^,  in  addHico!^ 
the  due  enrolment  thereof,  the  same  ahall  dulr  reeii!'"^ 
in  the  office  of  the  registrar  of  Jat^meats,  in  iitinu»t<^ 
and  according  to  the  provlnons  of  the  act  of  tlic  wt*^ 
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uil  ei^th  years  of  the  rdfifo  of  Her  iU^mtjt  intituled  *  ao 
<  MTt  for  the  protection  of  purchaser!  ag^st  judgments, 
'  crow  debts,  lis  peodeDS,  aod  ctHnmissions  ofliuilcmptcy; 

*  and  for  providing  an  office  for  the  registry  of  all  jadgmeoti 

*  ia  Ireland ;  and  for  anentUng  the  laws  in  Ireland  respect- 
'  ing  bankrupts,  and  the  Umitation  of  actions' — and  of  an 
act  passed  in  tbe  dereath  and  twelfth  years  of  the  reign  of 
Her  MivJe*t7<  intltaled  *  an  act  to  fkdiitatfl  the  tranter  of 

*  landed  propertjr  in  beland :'  bat  tho  non-eonpllance  with 
this  order  shall  not  affiact  the  Talidity  ot  sneh  recogniunce 
at  law  or  in  eqoity,  otherwise  than  as  tbe  s^d  acu,  or 
either  of  them,  may  in  sach  case  affect  the  same,  as  agdnst 
purchasers,  mortgagees,  or  creditors. 

2.  That  the  masters  sliali  not  perfect  an;  lease  nnder  a 
letting  made  to  a  tenant  ootil,  in  addition  to  the  certificate 
of  the  enrolment  of  lus  recognisance,  a  certificate  of  the 
said  registrar  of  ja^rnents,  ot  the  lodgment  and  entry  of 
the  meBonDdun  or  minute  of  snob  reeognitance,  reqdred 
brthssidd&nrt-mentioiiedaet,tobeleftirithhlm,  endorsed 
onadaplieateor  anchmemonadtun  ormlnate,  in  porsoance 
oftbes^d  act  oftbe  eleventh  and  twdfth  years  of  the  reign 
of  Her  Majesty,  shall  be  produced. 

3.  That  the  production  of  a  litce  certificate  of  tbe  regis- 
trar of  judgments  shall  be  requisite,  with  the  certificate  of 
the  enrolment  of  the  recogoizance,  to  entitle  a  receiver, 
■equeitntor,  or  goar^an  to  enter  the  general  order  that  the 
traanta  do  pay  their  rents  and  arrears  to  him. 

4.  That  ail  receivers,  saqnestrators,  and  gnardians  al- 
Tca^  spptHnted,  ahall  proceed  withoat  delay,  and  before 
the  first  day  of  JFebrmtuy  next  enawng,  to  have  the  several 
tceogmsaBces  heretofore  entered  Into  by  them,  or  on  thdr 
brtnlt  dnly  restored,  pursuant  to  the  said  acta,  in  the 
efice  ef  Um  said  registrar  of  judgments,  and  do  prodoce 
thi  like  ewtifleata  of  tbe  said  r^strar  as  aforesaid  in  res- 
ptct  thCTsto  to  the  master,  on  the  passing  of  tbeir  next  ao- 
coants  retpectivdy,  who  may  therwn  allow  the  costs  of  such 
rtgiMrj;  and  tbe  master  shall  have  power  to  disallow  his 
poundage  aa  sach  aeeoaat  to  any  receiver,  sequestrator',  or 
gsardisB  BOt  fr«dadng  such  certificate,  dated  on  or  before 
tbe  said  first  d^  ot  FtArvargt  unless  swne  saUsfiictory  rea- 
son shall  be  gfrea  to  him  for  the  dday ;  and  tlte  masters 
shall  not  pass  any  snoh  aceoont  vritbout  production  of  the 
certificate;  sad  in  their  eertifioBte  of  the  aUowanoe  oftbe 
aeeeoiit,  ihall  state  that  the  aama  was  produced*  and  the 
date  thereof. 

5.  Hist  to  the  next  statement  of  facts  to  be  l^d  before 
the  master  by  any  receiver,  sequestrator,  or  guardian,  or 
to  his  next  acooant,  whichever  shall  be  first  lodged  after 
the  dat«  hmotf  there  shall  be  annexed,  by  way  of  schedule, 
a  ipedficatioo  at  the  Hveral  tenanti  by  whom  recognisances 
hBTsbeen  entered  into,  and  the  amonnt  thereof  respectively; 
sad  tbe  master  shall  "■"■'m  into  tbe  same,  and  shall  be  at 
libMiy  in  aH  easea,  when  he  shdl  tblnk  fit,  to  direct  tbe 
recmer,  seqnestrstor,  or  guardian,  or  bis  solicitor,  to  effect, 
within  a  time  to  be  fixed  by  the  master,  the  due  nitration 
under  the  aaid  acts,  of  all  or  any  of  the  said  recognisances, 
which  it  may  be  proper  to  have  so  registered,  and  to  allow 
the  costs  thereof  in  tbe  account  of  such  recover,  seques- 
tntor,  or  gnar^an,  and  to  snspand  the  pasiring  of  any  ac- 
eoBot  lata  sneh  direction  shall  bare  been  complied  with. 

6.  That  any  par^  interested  in  any  cause  or  matter,  or 
the  receiver,  sequestrator,  or  guardian  appointed  therein, 
ma;  register  nnder  the  said  acts  tbe  recognisance  of  any 
deceued  or  discharged  receiver,  sequestrator,  or  guardian, 
orof  anj  party  which  shall  not  have  been  vacated;  and  the 
auter  may  allow  in  lus  next  account  to  any  sneh  recover, 
H^MStnitor,  or  guardian,  the  costs  of  such  registration, 
when  lie  sbsll  think  it  was  proper  that  the  same  should 
bsTc  been  effected;  and  tbe  master  also  may  allow  and  direct 
to  be  paid  to  the  general  solicitor  fte  Honors,  out  of  any 
teds  prop^y  ^plicdda  tbweCo^  the  coats  of  any  socb 
ngiitration  mads  by  Idm,  in  easei  where  It  naj  be  neees- 
uiy  that  inch  registration  should  be  so  made. 

7.  That  the  fee  of  16«.  6d.  shall  be  allowed  to  the  soli- 
ctors of  the  Court  for  attending  to  renter  any  judgment, 
decree,  order,  crown  bond,  lis  pendens,  or  recognizance 
ooder  the  uiA  acts,  and  for  all  duties  relating  thereto,  in- 
dodiag  the  preparation  and  ugning  of  the  memorandnm 


and  minute  to  be  lodged  with  the  registrar,  and  a  duplicate 
thereof;  but  the  masters  in  allowing  any  costs,  under  the 
fifth  foregoing  order,  for  the  registration  of  the  recognizan- 
ces of  tenants,  may  allow  a  lesser  sum  for  eacli,  in  tbeir 
discretion,  having  regard  to  the  numbers  registered  by  tho 
same  solicitor  in  tbe  same  cause  or  matter. 

8.  That  where  a  separate  report  shall  be  made  by  a  mas- 
ter nnder  a  decree,  containing  a  direotion  to  ^point  a 
receiver,  as  provided  by  the  13Srd  of  the  general  orders 
the  37th  d^  of  Mardit  1843,  any  objection  to  such  sepa- 
rate report  sbidl  be  taken  \^  notice,  and  not  by  way  of 
exception )  and  no  eanse  sh^  be  set  down  to  be  heard  on 
such  separate  report*  or  on  any  ol^ectiim  thereto. 

Masibbb  Bbadt,  C, 
T.  B.  C.  Smith,  M.  B. 
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Head  v.  frvine,  Stafford  v.  Henry. 


CMuet/or  argiPKtmt  set  down  this  Term. 
Demurrer. 

Batt  V.  Bragg,  Wrizon  v.  Walker, 

Richardson  v.  Newenbam,     Porter  v.  Graham. 
Hendfloan  v.  M'Cracken,  BUh  of  Exeeplhm$. 

Lessee  Cooper  v.  Wade. 
yixi  Print  datft. 
Saturday^  ISth  January.      Thursday,  S5th  Janntry. 
Thursday,  16th      ...  Thursday,  1st  February. 

In,  the  Queen's  Beach  the  Chief  Justice  announced  tlint 
the  Court  would  not  sit  at  the  Nisi  Prins  after  sittings, 
until  Tuesday,  the  6th  of  February,  as  the  Court  tit  Error 
would  sit  during  the  foor  days  after  Term. 


Common  ^nm. 

Deflmrrer.  Peiition. 
Balliorobe  Union  v.  Browne,     Nowlan  r.  Goss. 
Castlebar  Union  v.  Same,         Motion  to  set  aaide  Fiat, 
PickingtOD  V.  Warner,  Callaghan  v.  Fogarty. 

Asngnee  Lynch  v.  Kennedy,  Motion  to  »et  tuide  V sr  did, 
Bonrke  v.  Knox. 

NtMi  Priut  dmftf  Last  day  for  serving  notice 

in  TerwL  of  Trial. 

Monday,  15th  January,  6tb  January. 

Monday,  S2nd     ...  13th 
Mond^SBth      ...  80tb  ... 

Tlai  Praa  ilqr>  «/>er  Term, 
Commmee  on  Thursday  1st  Febmary. 
24th  January,  last  day  for  Serving  Notice  of  Trial  for 

Sittings  after  Term. 
In  an  cases  where  a  Docket  for  a  Record  shall  have  been 
lodged  with  Um  Lord  Chief  JusUce's  Begistrar.  and  the 
Party  ahall  havesabaeqaentiy  given  a  Flea  of  ConfBstion  or 
Crnueot  for  Judgment,  notice  shall  be  iromediataly  givM 
to  the  Beglatrar,  by  the  ^aintUTa  attoracQr,  that  sneh  ease 
will  not  proceed  to  trial. 

Nisi  Priut  days  in  Term. 
Monday,     15th  Jan.    Serve  Notice  on  Saturday,  6th  Jan. 

Saturday,   20th   ...    Friday,    12th  ... 

Wednesday,24tb  ...    Tuesday,  16th  ... 

After  Term. 

Mond^r,  fith  February,    Serve  Notice,  Saturday.  27th  Jan. 
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iContinued  from  p.  &0.j 

1 1 0.  That  a  copy  of  the  lAmdan  Qaxette  and  of  tbe  Dub' 
tin  Oazette  oontidiuog  any  luch  advertisaraent  shall  be  evi- 
dence of  any  matter  tlierein  contiUned,  and  of  which  notice 
U  ^ected  or  oathoriscd  to  be  fi^ven  by  each  advertiaement ; 
and  that  any  person  who  shall  fiisert  in  the  London  Cf<iftUt 
or  in  tbo  Dublin  Gazettt  any  advertisement  under  this  act 
without  authority,  or  knowing  the  same  to  be  false  in  any 
material  particular,  shall  be  guilty  of  a  misdemeanor. 

111.  'Hiat  all  courts,  judjrea,  Justices,  masters,  commis> 
sionera  judiu-ially  acting,  iu  Great  Britain  or  Ireland,  shall 
take  judicial  notice  of  the  sigoatore  of  any  master  or  regis- 
trar or  otlier  officer,  and  the  official  seal  of  the  report 
and  other  offices  of  the  Coort  of  Chwieery  In  Englamd  or 
Ti;tland,  subscribed,  er  qipended  to  any  order,  report,  eer> 
tUBcatet  or  other  official  document. 

1  IS.  That  If  any  person  shall  forge  the  elipuitare  of  any 
each  master  or  registrar,  or  the  offlt^  seal  of  the  report 
or  other  office  of  the  Court  of  Chancery  in  England  or  Ire- 
land,  subscribed,  or  appended  to  any  such  order,  report, 
certificate,  or  official  document,  or  shall  tender  in  cridence 
any  such  order,  report,  certificate,  or  other  official  docu- 
ment with  a  false  signature  of  any  such  master  or  registrar, 
or  a  hlse  or  coonterfelt  seal  of  any  such  office  appended 
thereto,  knowing  the  aame  rignature  or  seal  to  be  false, 
every  such  person  shall  be  gnUty  of  felony,  and  be  Ihible  to 
punishment  under  8  &  0  YlBt.  o.  113. 

1 1 3.  That  any  person  who  npon  examination  upon  oath  or 
affirmation  in  anyaAdavIt,  deposition,  or  solemn  affirmation 
In  or  aboat  the  wind-up  of  any  company,  or  in  or  about 
any  matter  under  this  act,  shall  wilfully  and  corruptly  give 
false  evidence,  shall  be  liable  to  the  penalties  of  wilful  and 
corrupt  petjury. 

114.  That  If  after  tbe  passing  of  tUa  act  any  pers<m, 
being  a  cootrlbutory  of  any  company  reapeoUng  which  an 
order  abeolute  shalt  1m  made,  shall,  with  knowledge  of  an  act 
or  matter  committed  by  such  company  sufficient  to  ground 
an  order  absolute,  or  in  contemplation  of  the  winding-up  of 
anch  company,  destroy,  alter,  mutilate,  or  falsify,  any  of 
the  books,  papers,  writings,  or  secuiities  of  snoh  company, 
or  make  any  false  or  fraudulent  entry  in  any  book  of  account 
to  defraud  the  creditors  or  contribntoiiea  of  such  company, 
or  to  defeat  the  objects  of  this  act,  every  such  parson  ahail 
be  deemed  guilty  of  a  misdemeanor,  and  shall  be  liable  to 
be  imprisoned  in  any  common  gaol  or  honae  «f  ewreetion 
for  any  term  not  exceeding  two  years. 

(To  be  eontinued.J 

TO  BE  LEVT  on  unexceptionable  Landed  Security,  the 
IWIowtDg  MRU  t  i£aW  on  Xnoultfi  and  £500  and  ;E]00  oe  Hort- 
gngesor  Judgnent.  If  tfaa  Intereit  on  the  lattei  Him*  be  reguljri]'  paid, 
tlwr  would  not  be  ealtsd  M  In  KUM  jen. 
Ajiptj  to  McMn.  Dooner  and  M'Csr,  BoUdton^  5,  Klldaie  ttreiL 


IN  CBAMCERT. 


In  tbt  MaHer  of  Fierce  UoAon 
Bod  bti  Minor  Mm.  Pletoe  Ed. 
ward  Morton,  br  tbe  mU 
PUne,  hii  btbtr  and  Oust. 

dlSM, 

Pctltionerf. 


And  the  Act  of  thelth  and  ftH 
Vlclotlft  chapter  13.  ctitllled, 
"  An  Act  for  autbvrttlnit  the 
Sale  or  certain  ICttatat  in  the 
countieiof  M«th  and  Cam." 


PUBSUAin'  to  the  Order  of 
tbe  Laid  High  ChaneaUar  of  Ire. 
lard,  bsattng  dam  the  |Mh  da;  of  April, 
18U.  made  under  the  authoritr  or»aU 
Act,  I  wlU,  on  latarday,  tbe  17th  i*j 
(tfJanuarr,  IBUl  at  the  hour  at  One 
o'clock  In  the  aftetnoon,  at  my  Cham, 
ben  on  the  Inna-quar.  wtnpandBdl.la 
lot*,  to  I  he  hlRhertlitdder,ln  puUlc  cant 
the  fee  and  Inheritance  of  all  that  and 
tboM,  l.ot  No  I,  the  Land*  of  Coma. 
belt,  Comacarrow.  Comaklll.  and  Ui. 
cannon,  in  tbe  Barony  of  Tultjrgarfer, 
and  Count;  of  Cavan j  alio.  Lot  So,  i, 
rintemaah.  In  the  Baronf  of  Cleakn, 
in  Hid  Count;  |  alw  Lot  Ho.  a.  Qtfllo- 
boj,  or  ColebM,  In  tbe  Bjkhv  wOcn. 
mahon.  In  aaid  County ;  sbo  Lot  No, 
4.CaolUllt  alM>,LotNo.a.Klh>aerott, 
and  the  Handon  home  and  demeane 
tbereon  i  abo.  Lot  Na.7,Lalridonash  ; 
alio.  Lot  8,  Lehar;  i  abo.  Lot  No.  9, 
HuDacaiUn,  and  Tonrllon,  all  in  the 
Barou;  Of  Caatlen^ian.  In  taid  Count; 

  .  0*  Csvan,  brine  pwt  nf  tbe  MetMiaiet, 

Land*,  and  premlaci  apedfled  la  the  4lh  SMSdule  to  mM  Ad  aaneudn 
order  to ralM  all auch  MBuat  ihall  be  tnlBcknt  te  tbe puipeaw In nld 
Act  mentioned. 

DRtedthti7thda;orMovaniber,  lUS.  

EDWARD  LITTOy. 

For  Rental*,  reAmiea  lo  Maps,  and  Atitber  InlbnasUoo,  lepl;  to  Wu- 
Luu  Tatiow;  Bmi  ,  PUntm  Midler,  89,  Hamun  iuSt,  DiibUD  i 
Uetin.  B.  HAWII.TOII  and  Co..  98,  Upper  SsAvtBe  ittait,  oSbBn  t  and 
liOBiMO  WsLD.  Bui„  IT,  HoUiwoimftraet,  DubBn, 


The  Eler.  John  BoUeUoa  and 
another.  _ 
PUatUL 
nana  MonoB  and  etbsn, 
DetaMUmta. 


Same. 
Flaiotln. 
Flow  Edward  Horlan,a  Minor 
■ndaaother, 
IMkiMhratf. 


I.AW  LIBRARY. 

CHARLES  HHARPB  respectfully  announces  to  the  Jttr. 
that  be  will  Htl  far  AUCTION  on  THUIUnAT  VKST.  Ibe  (fitt 
Januar;,  ISM,  and  (btlowing  dm,  tbe  LAW  UBRARV  «r  sBviMtr 
(ilec«ued),  IncludinR  man;  ouMlsDt  Hooka,  ofPraeHee;  moden  aadiU 
Reporta,  Statutei,  fta 

Amne*  them  will  be  Ibund,— 
Text  Booka— Chitt;  or  Plendins  (Itifh  practice).  TVoh.— B;thnrood  iM 
Jarman'*  Con*«yancln(  bj  Sweet,  8  Vola.— Crutae**  Difctt,  7  Vob.— Jn. 

nun  on  Will*,  j  Vol*  Daold'*  Chancer;  Practice,  8  Vota^Feitnioo'* 

Practice  and  rorau.  4  VoU— PetertdorlPi  Afridnient  and  SuRdnmt, 
SO  Vol*.— Smiths  Leadina  Cmm— Mub  and  WaMili  Jutttee  of  tlw  iW 
8  Vob^FuriooB'i  Landlord  and  Tnaot,  8  Tcl(.^IUntMM*a  O^ot! 
t  Vob.— AbbottTi  Iaw  of  Mercbaat  Sblpa,  fte.'i  as  ali^  the  vacnai 
modem  Rcfortt  naaU;  bound. 

LAW  BOOKS, 
Lalel;  publiihed  b; 
EDWARD  J.  HILLIKEN,  li,  COLLEGE  GREEN. 
Ju«  PubUtbeil  price  &$.  the  <th  and  oonciudlnf  part  of 

REPORTS  OP  PRACTICE  a»d  NI3I  PREUS  OASES, 
HndudlnjtRegittr;uida*UB)llappcal(0_DBCIDED  intheStlPE. 
RIOR  COURTS,  and  at  the  AFTER  SITTINGS :  with  Indn  ni 
■^Me of^w|^^^^»u*caaaii,  W.  J.  Dtmuu^  Md  R.  W. Oimhc, 

I8roo.8coood  Edition,  Price  Si.  «d.-b;  poet, 

THE  ACT  to  (hdUbte  tbe  RALE  OP  INCUMBERED  ESTATES 
in  IRELAND,  <rltb  acoplou*  Index,  and  direeUom  tin  pnweerflm  andrr 
th«  pmrirtetN  of  the  Act  fiir  tbe  Bale  of  Laadi  mhieet  to  Incumbnpenj 
to  which  la  now  added  ForaH  (*ettled  b;  eowMej)  te  pcatlon.ad*trtiK. 
mant,  itotlee*.  te,  Ac.  ■*  directed tw  the  Act.  Br  Wiuiax  Uausncr 
H-CaT.  BoBettdb 

I9M0.  price  ak8d.-l9  Poet,  Sfc 

A TREATISE  ON  THE  LAW  OF  INTEHPLEADEIl. 
oontainlng  all  the  Reported  CaM  in  thU  Countr;  and  In  Boclmd ; 
with  an  AVpn^.  eonUinlnt  lbs  Act S ft  1ft  Vie.  c.  6k  ^th  Fatmtt 
AlBdBTltt,Btilw,  Order*,  aod  tha  Record  on  a  Fticnad  umi^  Bjicaa 
BLacxBiH,  Etq.,  Bsntater-aLLite. 

Bm.  price  lOt.— Ate  b;  Peat. 
A  PRACnCAL  TREATISE  ON  PLEADING  BY  BILL  in  Uk 
COURTS  OF  EQUmrhi  IRELAND;  adapted  to  the  Oeoeml  (Mm. 
B;  ALrasD  MTuLiND^  Eiq.,  Bsniiter.al.Law. 

TROWSERS  The  numerous  testimonials  received  bj 
JAMES  O'DRISCOLL  In  approral  of  I  he  elegance,  eaae,  andpo-aliir 
ct;lForhU  Trowwra,  Bitd  IllMwIae  the  rer;  Batterlnf  patronaitt bmn*(d 
on  him  h;  the  higher  clane*  of  *odetT.  Induce*  him  toapprue  hiiiwirQiu^ 
and  tboae  gentlemen  who  hare  not  hitherto  honored  htm  with  thrtTordm, 
that  be  ha*  «WTiired  thr  *([nrWe*  nf  ■  ftnr  nf  fhnmiwt  rrperlfrimrt  riridin 
workmen  Ibr  the  winter  leaaon.  J.  0*D^  practical  knowtedie  as  iTror. 
sera  Cutter  having  been  fbU;  tceted  tn  tbe  flnt  hni^e*  of  the  Btitiifa  me. . 
trepolii,  be  la  therefore  Aill;  quallttcd  lo  produce  an  article  in  ttaU  difiM. 
iMDt  of  Talkirinf ,  that  cannot  be  axcened  in  London  or  Fkrta. 

JAHBO'DRUCOI.UPTofcNcdTtowHMlilEsr. 
9,  AMOLESIA-STRKBT. 


TEISH  MANUFACTURE  INDIAN  RUBBER  BLACK. 
1  INO,  Manuhctured  b;  RICHARD  KELLY,  Boot  Haks,  IS,  COU 
LE0E.ORBEN,  DubHn. 

It  raakei  the  Leather  toft,  pOant  and  eren  WatarpceoC  (old  by  Hw 
BootinakcriaodO»centlirni8btboCI^,laBoiamatW.M.andtt,«du 

KB.— Country  Bhopfceapew  trealsd  wUbon  tbe  moft  libers)  TenM. 

PorUUUo,  March  3)«. 

Sir, 

"  I  hare  examined  ;our  Indian  Bobber  Blacking,  and  find  It  mide  bI 
Ihoee  material!  which  arsmott  proper  Air  eudaoa^KMUlon.  IthMmw 
advantage*  in  uae  not  poi«e«ed  h;  ilndlar  article*  of  nanuboure ;  H  b 
*iuceptrale  ofa  rery  hljth  pollib,  tt  doe*  not  loU,  end  Ita  permsDcnt  dfat 
Ml  the  leather  I*  of  a  beneddal  eharseter. 

"THOMAS  ANTISELL, 
**  Mr.  Kell;,  CoUege-green.  Lecturer  on  OeeUitr;.'' 

AM  communlcatloni  for  the  IRISH  JURIST  are  to  be  kft  addtsMJ 
to  tbe  Editor,  with  the  Publlaher,  K.  J  MILLIKBN.  IS,  COLLFOE 
ORBBH.  CMPteipoodento  will  plssee  gire  the  Name  and  A^nm.  a.  Uw 
celumni  of  tbe  paper  carutot  be  occtyted  with  ant  wen  to  Aooo^aoui 
rofDinunlcation*— nor  win  the  Editor  be  aocouaUUe  fix  the  return  «f 
UauuMript*,  ftft 

Order*  for  the  IRISH  JURIST  left  with  B.  J.  MILLIKBN,  15.  COL. 
LEQB  nHBEN,  orb;  letter  (poft  paid),  will  cn*ur«  lu  punctual  deUid; 
in  DubHn,  or  lu  bdng  forwarded  to  the  Countr;,  h;  Fo«t,  on  (ht  dj;  « 
publlcetlan. 

TiaHs  or  SuBacilprioa— (p^y^e  in  adranoe): 
Yearly,  SOs.       Half.yeariy.  17j^       Qoarto-ly,  9>. 

Prlntedb;  THOMAS  ISAAC  WHITE,  at  hU  Printing  Omce.  NdlU, 
PLEBT-ffrREET,  In  the  Failih  of  St  Andrew,  and  MbWied  tfl^ 
COLLKGR.OBEBN,  In  aame  Parlih.  bf  BDWARD  JOHKffTO^ 
HILLIKEN.  reikliBg  at  the  lame  place,  aUbelui  la  the  Cmatr  at  tbt 
Cltr  of  DubDa.  Saturda;,  January  13,  IMSl 
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TktNt 


'  BOBBBT  LOHQ,  Esq., 

and 


B<|UtC«|rC. 


•f  fA«  QmUemm  who  favour  The  Irish  Joarax  with  ReporU  in  the  aevereU  Cour'^  of 
Lam  and  Equity  in  Ireland^  are  a*  follows  .* — • 

Court  of  Exchequer    ( Jo"»  Blac»h*m,  Esq  and 

Chamber  Z  jA.  HiCBE»,  Esq.,  Barrbtera^t- 

C  Law. 

Qoeen's  Bench,  iacind-  C  Fboairacie  M'Castrt,  Esq.,  and 
in^  Civil  Bill  and  Be-  <  Sahocl  Pbat,  Esq., 
gisti?  Appeals  (  Barriaters-at-Law. 

Exchequer  of  Pleas,  in-  C  CuAS.  H.  HEUPniLi..  Esq.,  and 
cludinjc  Manor  Court  ^WiLLiAK  Uicaaoir,  f^.,  Bar- 
aiitl  Ucgifltrjr  Appeals,  i  risters-at-Law. 


Court  af  Ckanoery,  fa.  f 

cladin«  Bankmptcj  j  j^^^  K.ax.»r.E.,.,Bar. 


(  William  Bobkb,  Esq^  nid 
.  <  WiutiAN  JoBK  DOMOAi,  Esq., 
■.C  Barrtftters-at-Law. 


Cbabub  Habb  Mekphill,  Esq, 
and 

WiuiAK  nicaatiH,  Esq,  Bar- 
tt^ers-at  Law. 


-i- 


Gommun  Pteu  }  RooEaT  GRirFia.  Esq.,  Barris- 

(  tor-at.Law. 


,^UBMNr.!JANUARY  30^.1849. 
jterty, 

Equitjrl  jf^ 

Tbfit  ^^tet  nod«r  t^w  control  are  deteriorated 
ia  ebsditiOB  and  v^^^j^the  experience  of  every 


number  stated  some  of  the 
tiie  administration  of  pro- 
tbe  d<m]inion  of  our  Courts  of 


its  pow^s,  aud  has  built  up  a  series  of  precedents, 
emliarrassing  to  itself*  and  cumbrous  to  the  pro- 
perties placed  under  its  care.  I^and  and  the  Court 
of  Chancery  seem  to  have  no  natural  affinity  ;  t|fey 
have  never  improved  by  contact  with  eacli  otlie*^ 

But  let  us  not  lay  upQp  the  management  of  such 
a  Court  more  sins  than  it  is  justly  chargeable  witlu 
The  wretchedness  of  its  uncared-||or  estates  is  not* 
in  all  iiiiitances.  primarily  attributable  to  it;  from 
the  embarrassment  of  tlie  inheritors,  they  had  been 
previously  neglected,  were  rack-reuted,  and  under- 
let where  poverty  i  going  a  rapid  process  of  deterioration.  But  what 
than  ordinary  we  do  blame  the  system  pursued  by  the  Court  of 
Chancery  for,  is^  that  when  it  finds  such  estates 
bad,  it  makes  them  worse,  and  sometimes  receives 
them  prosperous  and  leaves  thein  wretched. 

An  instance  often  illustrhtes  a  principle.  We 
take  one  of  the  many  whicli  the  annals  of  the  Court 
of  Chancery  could  furnish ;  the  facts  came  before 
the  Court  the  last  year,  and  were  verified  by  the 
affidavit  of  a  Protestant  clergymHU.  In  th  ^  year 
1835,  a  Keceiver  was  appointed  over  a  property  of 
£514  a-year*  paying  a  head-rent  of  £164;  at  the 
date  of  his  appointment,  the  arrears  on  the  pro- 
perty to  the  previous  gale-day  amounted  to  £2 
148.  1^  The  rental  was  higlier  tliau  that  subse- 
quently settled  by  the  Court;  there  was  no  hanging 
galei  and  the  rents,  falling  due  in  September  and 
November,  vere  paid  in  the' following  December; 
there  was  no  pressure  on  tite  tenantry,  and  no 
vraoes,  endowed  wTC&  intelligence,  active  him-  I  pauperism  on  the  estate.  The  very  first  account 
■elf,  and  with  the  power  of  compelling  activity  in  '  passed  by  the  Recei\'er  shewed  an  arrear  of  £:)32 
others,  and  yet  his  estate, presented  the  appearance  |  tOs.  Id, ;  this  went  on  progressively  accumulating. 


tiie  country,,  wd  «f  every  casual  trn- 
iri^our  slipres.  Th«  latter  not  unfre 
dtently  ftts  ^uuaelf  iii  •  dii 
n»  a^l^febave  laid  a  he^, 
h*ni, — boveR-,  along  the  wayside,  fields  unculti- 
vated, irreguISi^y  and  ruinously  sub-divided,  agri- 
culture  in  a  sta^  of  relapse,  no  controlling  power 
direetiDg  the  few  r^mainiug  energies  of  the  cottier 
tenaatry,  the  old  family  mansion  of  the  inheritor 
presaiting  ^  forlorn aspect  of  dilapidation  and 
decay ;  oppressed  with  a  sense  of  painful  me- 
kDcboly,  and  sfirprised,  even  in  Ireland,  with 
this  seeoe  of  desoj^joor  be  asks  to  wtiat  proprietor 
this  reg^D  belongSr-:^d  (t^  feeie  quite  satisfied  that 
such  should  be  its  i^earance,  when  he  is  informed 
that"/(wmC%o»^y."  "  ^ 

If  a  proprietor  wfrg  a  '^i^  of  very  limited 
iDGome,  in  pn^x>rtionft>  the  ^ientof  his  estate — if 
be  were  devoid  of  int«|^  and  energy — we  might 
excuse  his  inability  or  fSi^i  his  ioftnuity ;  but  if  be 
had  rnmiiklg  coatrol  Vkt  bis  estate  and  its  re- 


ve  liave  described,  lenifAicy  itself  could  find  neither 
excuse  nor  pity  for  control  so  misdirected,  for  ac- 
tivity so  unemployed,  and  for  a  nianflgement  pro- 
ductive of  such  lamentable  results. 

Now,  does  not  a  Court  of  Equity  resemble,  in 
many  striking  features,  the  latter  of  these  pro- 
prietors? it  possesses  great  control,  and  if  not 
complete,  because  it  wrongly  forbore  to  exercise 


ttntil  in  1842  the  arrear  had  reached  the  sum  of 
£841  10s.  3d.,  the  greater  part  of  which  appearing 
by  tlie  Receiver's  atfiJavit  to  be  irrecoverable,  tlic 
sum  of  £832  5s.  3J.  was  wiped  out  by  the  Master 
in  one  stroke.  It  was  to  be  hoped  that  hencf- 
forward  each  year  would  have  brouglit  a' year's 
rent ;  but  no ;  the  next  account  showed  an  arrear 
of  tUQO  14s.  8d.,  which  went  on  jncreasing,  till  it 
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reached  id  1846  the  auiii  of  £678  ISs.  6d^  and  in 
1848,  upwards  of  £900.  The  costs  incurred  for 
this  excellent  and  efficient  management  amounted  to 
the  moderate  sum  of  £309  68.  9d,  to  which  is  to 
be  added  the  poundage  retained  by  the  officer  of 
the  Court,  for  his  mei'itortou*  services.  Nor  is 
this  the  worst.  In  Trinity  Term,  1 846,  two  appli- 
cations were  made  to  the  Conrt ;  one  by  the  head- 
landlord  for  permission  to  bring  an  ejectment,  the 
bead'fent  having  fallen  into  arrear ;  and  a  second 
\n  the  Incumbent  of  the  parish,  whose  tithe-rent 
charge,  amounting  to  the  small  annual  sum  of 
£16  4s.  2d.,  was  allowed  to  remain  unpaid. 

Nor  had  Uie  inheritor  the  satwfaction  of  knowing, 
that  whilst  landlord,  clergyman,  npd  creditor  re- 
mained unpaid,  his  tenantry  were  improved.  For 
thirteoi  years  his  property  was  under  the  do- 
minion of  the  Court ;  during  that  interval,  he  was 
deprived  of  all  control  over  his  tenantry,  unable  to 
assist  them  or  improve  their  condition,  and  not  a 
shilling  was  expended  on  the  property  for  its  per- 
manent improvement.  When,  at  length,  be  was 
restored  to  his  proprietorship,  he  found  his  tenantry 
generally  unable  to  pay  rent,  and  many  of  them 
reduced  to  the  necessity  of  seeking  relief  under  the 
Poor-law.  The  condiUon  in  which  this  estate  was 
restored  to  its  owner,  evidences  strongly  the  defec- 
tive management  'of  the  Court  of  Chancery — a 
maaagement  which  acts  with  a  peculiarly  fearful 
effect  on  properties  occupied  by  a  numerous  and 
small  class  of  tenantry. 

What  is  the  peculiar  vice  of  this  system? 

It  deprives  the  proprietor  of  the  power,  of  aiding 
his  tenantry,  of  exercising  any  control  in  prevent- 
ing sub-letting,  the  ingress  of  pauper  tenants,  the 
over-cropping  and  mismanagement  of  land — and  it 
confers  that  power  on  nobody.  While  the  control  of 
the  Court  of  Chancery  continues,  such  power  is  vir- 
tually extinct!  the  Receiver,  as  we  have  observed  in 
a  form«:  article,  requires  no  qualification  but  to  find 
sufficient  securities;  he  is  required  to  discharge  no 
duties,  save  to  collect  rents.  It  is  the  worst  species 
of  absenteeism,  thus  managing  estates  through  non- 
resident agents  who  have  no  discretion  committed 
to  th«n, — who  cannot  interfere  to  prevent  the  sub- 
divirion  of  a  farm,  to  aid  a  tenant  whom  a  little 
assistance  would  enable  to  become  Independent^  or 
to  exerdae  any  of  the  thousand  privUq^  of  a  land* 
lord,  except  at  an  expense  to  the  estate  which 
might  oost  more  than  the  advantue  gained  was 
wwth,  or  after  a  delay  which  woula  reader  his  in* 
terference  useless. 

Why  should  not  the  Court  itself  perform  those 
peculiar  duties,  which  it  takes  from  the  landlord, 
and  transfers  to  nobody  why  should  it  devote  its 
entire  attention  to  the  interests  of  a  mortgagee  or 
incumbrancers,  to  the  exclusion  of  the  proprietor 
and  the  tenantry  ?  And  this  consideration  acquires 
much  more  importance  when  it  is  recollected  that 
in  1847  tliere  were  over  1000  estates,  covering  a 
fifteenth  part  of  the  whole  rental, — and,  in  all  like- 
likelihood  more  than  a  fifteenth  part  of  the  whole 
surface— of  Ireland,  under  the  domfnlon  of  our 
Courts  of  £quity;  and  whilst  we  now  writ^  the 
number  has  inoreased  and  it  increadDg.  The 
Cbanoellor's  list  for  the  present  term  contains  171 


niDlsiti  Tlie 


causei^  nine-tentha  of  which  relat 
business  transacted  in  Uie  Rolls  ik 
and  prosfessively  increasing ;  thef^Mfecdvi^  ^ 
the  Tarbns  offices  eooDected  withlttLCout 

Chancery  are  swelled  to  nearly  double  tneb  onli. 
nary  amount ;  the  ordinary  revenue  bitberto  d^ 
rived  from  one,  averaged  £6000  per  annum ;  lut 
year  it  exceeded  £11,(M>0.  Recent  I^islatioa  iIh) 
will  still  further  extend  the  oontrol  of  the  Coott  H 
Chancery  over  land. 

More  attractive  and  dazzling  subjecti  may  pre- 
sent themselves  to  the  attention  of  a  legislator,  bat 
he  eould  not  -ssrve  bis  country  more  effectuillj 
than  by  devising  a  practical  remedy  fiw  the  enb 
we  have  attempted  to  describe.  The  cahnutia  of 
Ireland  do  not  spring  from  a  single  source^  vA 
they  cad  be  best  combatted  in  detail.  The  pro- 
prietors of  Ireland  are  told,  that  if  tfaey  will  etert 
themselves,  prosperity  is  within  th^r  gr»p;if 
they  prefer  idleness  and  inattention,  tbey  most  in- 
evitably sink.  Should  not  the  same  reasoning  be 
applied  to  the  Court  of  Chancery  ?  Is  there  uj. 
thing  in  the  property  under  its  control,  to  exetopt 
it  from  the  common  lot  of  Irish  estates? 

Let  the  Receivers  under  the  Court  of  Cbsncet; 
be  more  assimilated  to  agents  on  we11*manag(4j|iri- 
vate  estates,  and  if  it  be  considered  dangeroulilofM 
Receivers  an  independent  disc^tiMi,  at  ^sCl^ 
the  instructions  of  the  Court  tnonnQ'edj^tli  tt^ 
rai^ty  c^direictions  from  lanoiords  to  thdf  tgcati. 
The  cumbrous  and  expensive  madiinerj  of 
ments  facts,  affidavits,  reports,  ftc,  ndtftern^ 
the  drcunutanoes  nor  exigendea  of  diiin—d 
estates.  Surely  a  system  can  bkdprisediikidiwodd 
accomplish  these  otyects,  and  wUmut  any  heresM 
of  expense  to  the  country.  The  eosis  atlimd 
to  Receivers  during  the  four  years  compriied  ia 
the  return  to  which  we  have  primarily  alluded, 
averaged  above  £30,000  per  annum.  Add  to  thli 
the  5  per  cent  poundage  on  near  a  millitn  Meriit^ 
and  there  will  be  a  total  of  nearly  £80,000  a-veir, 
shewing  an  expence  of  8  per  cent  on  the  rents),  a 
greater  per  centage  than  is  required  for  the  man- 
agement and  improvement  of  the  most  Soortaiui^ 
private  estates. 

This  expeosc,  however  great,  is  not  all  that  ii  Itit 
under  this  syst^n,  large  smns  are  annually  psrmiUed 
to  lie  unproductive  in  the  bands  of  Reoeiven^  wUeh 
•lionld,  the  moment  they  were  received,  behifeited 
to  the  credit  of  the  di&rent  cauees,  sad  be 
made  to  accumulate  fw  the  benefit  ef  the  ptrtlei 
interested.  Reedvers,  in  this  respecti  riionld  be 
placed  on  a  level  with  private  agents.  The  oood* 
try  might  be  divided  into  Hfctricts,  and  «U  the  pro- 
perties under  the  courta  In  each  dist^ct  confidod 
to  a  resident  receiver.  By  a  well-manag^  systeiiN 
we  feel  satisfied  half  the  present  expense  of  msDag- 
ing  estates  would  be  saved,  the  business  of  tlia 
Court  of  Chancery  would  be  materially  lightened, 
and  the  properties  under  its  care  would  be  improved 
during  their  transition  through  it,  and  cease  to  be 
the  speaking  reptoadi  they  are  now. 
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Court  9aprr0. 

JAWUAmr  ISra— The  MIoiringgentletneaweM  this  day 
admitted  to  th«  degree  of  Baniitur WUBui  Ba^  Luke 
Alexander  Treaton,  EdwardEjrra  MaanaeU,  Beedier  Uoiwl 
n««MS,  Natkaoiel  Robert  Powell,  David  J-oho  Benrj 
Henry  Nicholas  Reynolds,  Charlea  Henn  Tandy.  Oeom 
Barton,  I>uii«lI>elaalieroia,joD.  -v.  ^wti- 

LIST  OP  CAUSES. — HILAHT  TKBH,  1848. 

DowdaX  T,  Bvrke.  plntdin^  aod  prooh,  order  pro  con. 

Sane  v.  Swa«,  Readings  and  prooh. 

Orwie  T.  Mao  Loogitlin.  plead,  and  proofs,  order  pro  con. 

Cama  ».  Olorer,  report  and  merits,  farther  direotions. 

CoaboD  ¥.  'Williams,  pleadinga  aod  proofs,  order  pro  con 

Jardine  T.  Forrest,  plea^nga  and  proolii. 

Howell  T.  Bench;,  report  and  merlti. 

Burroogh  t.  Briscoe,  writ  of  partiUon  and  return. 

Tfaompsoo  T.  Hwapsoa,  report  and  merits. 

Tboapsoo     SoBwrrtlla,  pleadings  and  prooft. 

Diiy  ».  Barl^  pteadiags  and  prooh,  orAtr  pro  coufeaao. 

Alfeyn  ?.  Aileyn,  report  and  merits. 

Wanradt  r.  Ecdes,  return  of  judges'  certificate. 

Hawttoo  T.  Sjnge,  pleadings  and  proob. 

Xahoey  t.  O'GHuaU,  bUl  and  anwer. 

VlagMd  T.  Wdliamkoa.  report  and  merits. 

Sbaailiaa  t.  Gorman,  pleadioga  and  proob,  order  prooon. 

SanM  J.  Same,  ditto.  ditttk 

Brace  T.  Jones,  pleadlnga  aod  proob. 

Jscksoo  T.  ToUett,  report  and  merits. 
Reads  y.  tt^flm,  plea^ngs  and  prooft,  order  pro  eoofcaao. 
Kirkwood  i.  Uojd,  a^teai  from  RoUa  decree. 
Tboopaon  T.  Oanutt,  report  and  merits. 

Ca^bsB  T.  JUI7,         ditto.  ditto. 

Baiaqr  v.  SUn,  ditta  ditto. 

Blagaa  r.  Chalae,  dlttob  ditto. 

Tineend  r,  jnt^gerald,  bill  and  aoswer. 

Keatinge  r,  Oarde,  pleadings  and  proofs,  order  pro  oon. 

Gera^  t.  Geo^ieaa,  pUatdings  and  proob. 

Dadgeee  v.  Browne,      ditto.  ditta 

Ssae  T.  SaOM.  ditto.  ditto. 

O'SoIlina  t.  M'Sweenj,  return  of  com,  par.,  rep.  and  mer. 

Baker  t.  H'Dermott,  standing  from  Trinity  Twm,  1848, 

Ksfte  ¥.  Na^  and  other  causea.  p.  p.,  b.  a.,  order  [no  con. 

Cochnoa  t,  flnB,  pleadings  and  prouflt.  order  pro  confasao 

Oeale  t.  Nngeat,         Attn.  ditto. 

TaBer  t.  Hdtoy,        dittoi.  ditta 

Dawsao  t.  SUUcr.  pleadings  and  preob. 

Campbell  t.  Vr$ywt  repmla  and  merita. 

Gett;  T,  Grahaan,      ditto.  ditto. 

Doooer  r.  1>oooer,  pleadinga  and  proofs,  blU  and  answer. 

Sfamner  r.  White,  report  and  mertta. 

Brconan  v.  Kenny,  pleadinga  and  proob. 

Mass;  t.  Denny,      ditto.  ditto. 

Gat7  T.  Brace,  report  and  merits. 

Otftis  T.  Swiaey.  ^eadinga  and  proofs,  bill  and  answer. 

Swin^  V.  Cartia,  pleadinga  and  proofs,  order  pro  coofasso. 

Uoore  T.  Bate,  pleadinga  and  proob. 

HodgeDS  V.  Oodgeas,      ^to.  ditto. 

Cw^nne  T.  Coi,  rqmrt  and  merita. 

Batensn  *.  Same,      ditto.  ^o. 

FitiiiDon  r.  Egan,  pleadings  and  proofs  for  dismiss. 

BanoB  V.  Kennan,  pleadings  and  proob. 

Johaston  t.  Scott,      ditta  ditto. 

SiBM  T.  Same,  ditto.  ditto. 

Pfrtnch  V.  Ffrench,     ditto.  ditto. 

Qqjdaa  «.  Jceaep.  i^aa^ngs  and  proob,  order  pro  am. 

H'DonDaB  t.  O'Neill,  pleadinga  and  proob. 

Huailtoa  t.  Na«la,  report  and  meriti. 

Gibson  v.  WUte^  pleaffii^  and  proob. 

Cotter  V.  Cottar,  report  and  mwita. 

Gn;  bum  T.  Sem^e,   ditto,  ditto. 

Urr  T.  Osborne,  plaadiaga  and  proofs. 

V'Farland  r.  Nafta,  pUadii^s  and  proob,  origr  pro  oon. 


Seymour  v.  Waleott,  repml  and  merits. 

Waloott  T.  Grates,  report,  exceptions  aod  merits. 

Hodder  ▼.  Hebert,  pleadinga  and  proofs,  order  pro  oonfeaso. 

Hnrphy  t.  Borlce,  pleadings  and  proofs. 

Mindilner  t,  Jones,  pleadings  and  proob,  order  pro  ooo. 

Fox  V.  H'LoaghUn,         ditto.  ditta 

Mullen  T.  Conncllan,  report  and  merits. 

FnltM  T.  FoltOD,  plea^i^  and  pro«^. 

Wabh  T.  Corooraa,    ditta  ditta 

Oamett  v.  Armstrong,  rap.  ex.  merita  and  rnrtbar  dlreettooa. 

Irvine  v.  Fl'ench,  bill  and  answer. 

Thompson  v.  Bea,  pleadings  and  proofs,  order  pro  confesso. 

Mahooy  t.  O'Connell,  etcontra,  report,  exceptions  k  merits. 

Webber  r.  Lynar,  report  and  merits. 

Beadj  T.  Lynch,  staudiog  over,  and  p.  and  p.  in  sup.  cause. 

Same  v.  Tiemey,         ditto.  ditta 

Turner  v.  Uosaell,  report  and  merits. 

Harden  t.  Samo,  Bill  and  answer,  order  pro  oonbaaa 

Graydon     Keman,  pleadings  and  proofk 

Dnmoned  v.  Dumoocal,  ditta  ditto. 

Hackett  v.  Thunder.       ditto.  ditta 

Hackett  v.  Mansfield,  and  other  oanaea,  report  and  merita. 

Maboay  r.  RoberU,         ditta  ditta 

Same  V.  Molloy,  ditto.  <Utta 

Houlditcfa  r.  Bonbam,  report,  ex.  &  m.,  farther  direotiooa. 

Todd  T.  Kennedy,  lAea^ngs  and  proob. 

Todd  T.Todd,  ditta  ditta 

^ilUama  t.  White,     ^tta  ditta 

Hogao  T.  Klrkwooidi,  pleadinga  and  proob,  order  pro  oon. 

Dackett  T.  Boobury.  ^eadi^  and  proob. 

Joiy  V.  Proctor,         ^tta  ditto. 

M-Carihy  t.  Muri^y,  £tto.  diUa 

Debny  t.  Firman,      ditto.  ditta 

Irwin  T.  Maaay,         ditto.  ditta 

Behan  r.  Ferry,  report  and  merits. 

Lynch  T.  Liresay,  pleadinga  and  proob,  order  pro  eon. 

Roche  T.  Roche,  report  and  merits. 

Same  T.  Cooke,   ditta  ditto. 

Powdl  V.  Powril.  ptea^ags  and  pcoob,  UU  wbA  aaswar. 

Batler  t.  Fenaebthar,  pleadinga  and  proifb. 

M'Carthy  t.  Clarke.    4fitta  ditto. 

Fawcett  v.  Bigga,  p.  and  p.,       and  answer,  ord.  pro  coo. 

Dwyer  v.  Asbe,  report  and  molts, 

Luscomb  T.  Kenny,  pleadings  and  proob,  ovder  pro  eon. 

Lees  T.  Kenoure,  biU  and  answer. 

Croftoo  T.  Galbraith,  pleadinga  and  ^ooCs. 

Williams  t.  Gore,  rc^^ort  cmd  merits. 

NoUe  V.  mxon,  pleadioga  andpwifk 

O'Gradj  t.  Atldn,  aod  other  eansea,  p.  ft  p.,  ord.  pro  eoa. 

Hackett  v.  Walab,  bill  and  aaswar. 

CnrtlsT.  Swln^,  pleadinga  and  proob. 

Bgan  T.  BU^  pleaAngs  and  proob,  order  pro  coofeaao. 

Wamook     Ecdea,  return  of  Judges'  cert,  and  forth,  dir. 

Matnrin  t.  Wilson,  Readings  and  proofs. 

Btarqais  of  Donegal  t.  Ora^,  p.  and  p.  for  dismiss. 

Smith  r.  Dangannon,  B»-hearing. 

Beilly  r.  Pitsgerald,  ditta 

Purcell  V.  Bacldey,         ditta  • 
Eyre  v.  Hollier,  ditto. 
HoUier  v.  Bedgea,  ditto. 


{CoKtuuudJivM  pagt  64 J 
115.  That  upon  pcodnetion  to  the  raglatnr  of  the  Court 
of  Chancery  In  infantf  of  any  order  or  of  the  office  eon  Ot 
any  order  of  tba  Coort  of  Chanoery  In  EngtoMl,  or  of  the 
ouster  ot  aneh  Court,  made  in  any  matter  ari«og  ander 
tbia  act,  and  upmi  production  to  the  elerk  of  the  entries  of 
the  repMt  office  of  the  Court  of  Chancery  in  England  of  any 
order  or  of  the  office  copy  of  any  order  of  tiia  Court  of 
Chancery  in  Irehmd,  or  (tf  the  master  of  siuh  Court,  erery 
Buch  order  shaU  be  entered  ia  the  reglatrar's  book  of  the 
Court  of  Chancery  of  Irtlamd  or  England  (as  the  oaae  may 
be)  by  the  officer  to  whom  the  same  or  an  oflUw  oo^  of  the 
same  shall  be  prodnood,  and  sneh  entry  shall  ba  eertifled  by 
the  proper  oAoer  at  the  foot  of  saoh  order  or  office  copj ; 
and  every  oHer  to  onlered  shall  ba  of  the  lanw  foroe  and 
^bct  and  BhaU  be  enftmed  fai  the  tame  manner  la  aU  reapecta 
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R8  if  it  hsd  been  made  by  the  court  or  by  the  master  of  the 
court  in  the  registrar's  book  or  master's  order  book  whereof 
it  shall  b«  BO  entered . 

1 16.  Tbat  on  prodnetioD  at  the  ofBce  in  Edinburgh  kept 
for  the  regfstrattua  of  deeds,  bonds.proteits,  and  other  writs 
re;;istcred  In  the  books  of  council  and  aeasion,  of  ma  office 
copy  of  an;  order  of  the  court  or  of  the  master  mode  in  any 
proeeeditis  under  this  act,  and  of  an  affldavit  that  applica- 
tion has  been  made  to  the  person  mentioned  in  such  order 
for  pnyment  nf  the  sum  ordered  to  be  p^d  by  him,  and  tliat 
default  has  bccu  made,  tlioii  such  order  sliall  thereupon  be 
re<^sterablc  iu  like  manner  as  a  bond  executed  according  to 
thu  law  of  Scotlajid  with  a  clause  of  registration  and  decreet 
slinll  be  interponed  to  such  order,  upon  which  execution  shall 
pass,  ill  like  manner  as  exeootioa  passes  upon  a  decree  iiu 
terponod  to  aodi  bond,  and  shall  hare  the  like  effect  upon 
and  against  the  person  named  in  sach  order  as  if  he  had 
exeented  such  bond. 

117.  That  where  the  only  registered  place  of  liusiness  of 
any  company  or  the  head  ofRee  of  any  company  wbicti  shall 
not  liave  any  registered  place  of  business  shall  be  situate  iu 
England,  then  the  petition  for  the  winding-up  of  such  com- 
pany shall  be  presented  to  the  Court  of  Chancery  in  England, 
and  where  the  only  registered  place  of  business  or  the  head 
ofBce  of  any  company  shall  be  situate  In  Ireland,  then  the 
petition  for  the  winding>ap  of  aach  company  ah^l  be  pre- 
sented to  the  Gotirt  of  Chancery  hi  Trtlaiid,  and  each 
respeetire  courts  ihall  thereapoo  exercise  all  Juris^etlon, 
powers.  Mid  authorities  giren  by  this  act :  provided  that 
where  any  company  shall  have  a  registered  place  of  business 
or  shall  transact  business  both  in  England  and  7re/a/uf  a  peti- 
tion for  the  winding-ap  of  such  company  may  be  presentcil 
either  to  the  Court  of  Chancery  in  England  or  to  the  Court 
of  Chancery  in  Ireland,  and  thereupon,  the  said  Court  shall 
hare  and  exercise  in  the  matter  all  the  authorities  and  pro- 
Tisiona  in  this  act  contained  in  Uke  manner  as  if  the  only 
re^tered  place  of  bnslnesa  of  aneh  company  had  been  situ- 
ate within  the  jurisdiction  of  the  same  court. 

1 1 S.  That  the  court,  in  addition  to  all  powers  and  autho- 
rities giren  by  this  act,  sliall  exerdse  the  like  authorities, 
as  would  have  been  exercisable  in  a  suit  duly  insdtuted  ac- 
dordiiig  to  the  rules  and  practice  of  the  court,  and  to  which 
all  proper  persons  were  parties,  for  the  winding-up  of  the 
alfairs  of  the  company  in  the  matter  of  which  the  petition 
is  presented;  and  the  general  practice  of  the  Courts  of 
Chancery  in  England  and  Ireland  in  suits  peni^ag  in  the 
saine,  shall  apply  to  all  proceeding  under  tlUa  act. 

1 19.  That  it  shall  be  in  the  discretion  of  the  court,  on 
itpplication  to  stay  proceedtogs  on  my  report  or  order  of  the 
master. 

1 20.  Tliat  if  any  matter  shall  arise  in  windiog>np  of  any 
company  which  shall  appear  to  the  master  not  provided  for 
by  this  act,  or  by  any  rules  or  orders  in  force,  the  master, 
on  the  application  of  the  official  manager,  or  of  any  party 
to  the  winding-up,  or  at  his  discretion,  may  report  the  same 
to  the  court,  who  may  make  thereon  such  special  order  or 
such  general  order,  as  may  be  necessary  under  the  circura- 
■tances. 

(To  be  continued. J 


LEGAL  AND  HISTORICAL  DEBATING  SOCIETY. 
KSTABLISUBD  ltU& 

A  MeeUiw  of  th*  Mnnbars  of  tUi  Socif^  riU  be  bM  )a  thilr  Room 
U, HOLISWOBrH  SrREBT.Mi  FRIDAY  EVEKVINO  NKXT, 
thaaeuilnn.  CbiOt  toba  ndus  H  SgtatoWidt  pnoMr. 

SUBJECT  FOR  DEBATE, 

"  li  It  a  gnnA  defence  by  ■  tenant  who  hM  bna  duh  MTved  wVh  r)iiri 
■wnt  for  tMM-payiiKnt  of  icnt,  ihat  other  tonuti  orilM  Mma  premitea 
bBTSMttoenaofctvedf"  Batt.Stl,a. 

BimMm,  Law  Student*,  and  «mintm  oTtbe  UntrcrrittM  ol  DubBn, 
Oxfiml,  aiid  Cwnbtidgc^  are  eliglUa  tor  aandiakNi. 

Menbor*  who  hsv*  changed  their  leildenoM,  or  who  have  Mendi  to 
propOM,  are  icqMatcd  to  commiinlcate  with  the  fteenuaj. 

JOHN  NORWOOD,  Esq.  II,  Hdm  Stnab 


TO  BE  SOLD,  the  PURWITUttE  of  a  LAWYERS 
CHAHBERSlQ  HENRIETTA  STRBBT.  An*  BtnUft.wxlf 
pewmfarBlihliM.  could  purctuwe  the  »bor»  oa  ■ttrMUawyf  tgat. 
AddrwB  X.  Y- OOec  or  Uh  IitobJuiM. 


'f^O  KG  LENT  on  unexceptionable  Landed  Sectirit;,  ib. 
*■    following  Hiiiii  ^— £iOO  on  Annuitv,  and  jEoOH  and  £l«i « 
ItagM  at  Judgment,  ir  the  tnterert  on  ine  latter  uma  be  rertlut;  |ai,  ' 
tiwy  would  not  be  called  in  for  eonie  Tean- 

Apply  to  McMci.  Doonei  and  M'Car.  Soliciton,  5,  Kildtfc  itiEeL 


AMES  O'DRISCOLL. 
PROFESSED  TROWSERS  HAKEE. 
8,  ANOLESBA.STBXBT. 


CELEBRATED  OVERCOAT, 

E  "BEQXSTERED  SYRIAN  PALETOT," 
Prlce£^Aa.i  Extta  aae.JliKb. 

JOHW  WHITTY.  MERCHANT  TAILOB, 
No.  S,  College  Oreen, 

SOLE  AGENT  FOR  IRELAND. 

Ba«  Dm  Cost,  £3  3b.;  .Ttedc,  ftallillk  Maed,  dE3rii.Il. 

TERUS-CASH. 


FRISH  MANOFACTOBE  INDIAN  RUBBEBBlACt 
i  INO,  HmuAwtund  ta  RICUABD  KELXY,  Boot  Mikcr.  K,  Ctt. 
LEGE.&REBN,Did)lla. 

It  mikoa  the  Latfhcr  scA.  pliant  and  em  WitenmoC  "U 
Bootraakenand  Oroeenthioigh  the  aty.ln  B(Ms8M«LR^M^ 

KB.— Country  ShopUepen  trmUd  with  on  the  —ort  Llteil  Tom. 

ParUMk,  NaRtSA 

Sir, 

"  I  have  examined  jmit  Indian  Rubber  Blacking,  and  Bnd  H  ulf ' 
thn«einit«rialiwhlcharemBktmoperftir»uchaooimmitiiio.  Ubatx 
advantage*  in  uae  not  pMWMed  bj  •Imilar  ai ticta  of  manuaww;  ** 
nucepllbleofaverT  hijth  polbh.  Udoei  not (oU,  aud Iti rnaMSltta 
on  the  leather  toofa  bcoefltlal  character. 

"THOMAS  Amsa, 

Mr.  KeUy,  Colkgcugreen.  LectunreaChMiNn." 


LAW  BOOKS, 
LMel7  pubOfhed  bf 
EDWARD  J.  HItLIKEN,  l^  COLLEGE  (nZEX 
Juit  Fubliihed  price  5i.  the  4th  and  concluding  i«tri 

REPORTS  OP  PRACTICE  axd  NISI  PltlUS  CA=7i 
(Indudinit  Reaian-  and  Ciril  Bin  appcalODEClDED  iullwa-TF. 
RIOR  COUKTa.  «iw  ■»  the  AFTER  SITTINGS;  nitl 
Table  or  Case*.   Bj  J  Sif^cKUAM,  W.  J,  Dundm^  — '  " 
I&qn.,  Banitterkat-Law. 

ISmo.Second  Edition,  PrlceSs  01— bjrporti^ 
THE  ACT  to  ftcHltate  the  BALE  OF  IHCUMBEREH  EsTATO 
In  IRBLA  ND,  with  ■  copioui  Index,  and  dlnotii<ni  ft*  PW«*™«^ 
the  prorltloai  of  the  Act  for  the  Sale  of  Land*  aohlNt  ^'^f^ 
to  which  h  now  added  Fomw(iettltd  to  oounaH)  ft»'**?!l'S!n 
mtnt,notke*  te.,«c;.M(llnctadtvlM  Aet.  By  WniiisHuww 
U'CaT,  SoUdtor. 

;Ua>A  price  ak6d.-lirni^  9k 

A  TREATISE  ON  THE  LAV  OF  INTERPLtADtK. 

a.  containing  alt  the  Reported  CaMa  In  thi«  Countrj  wdta 
with  an  Appendix,  oontalnliw  the  Art  »  ft  10  Vic,  e. ».  <«l'  \^T^ 
Afflda»lti,llalGa,  Order*,  anff  the  Record  on  a  Feigned  bwa  Biw 
BucKiuH,  Eiq.,  Bsrrt*l«r.^Law. 


Svo.  prire  IGs.— Dree  by  FiMt 

A  PRACTICAL  TREATISE  ON  PLEAWHG  BT  WJJ 
COURTS  OF  EQUITY  ta>  IHELANDj  adiHitidlo  lh«0««nl«^ 
By  ALrairn  M'FanLaxp,  E^,  BairiaMr.at.Law. 


All  commuirtcatloM  Ibr  the  IRISH 
to  the  Editor,  «lth  the  Poblhher.  tJ  MILLIKEV,  l^"^;* 

OREEM.  Corrft9o«>^  ^a*!"  If 

eoIunuH  of  the  paper  cannot  be  oeeunUd  'rtth  mwento  »»  ^ 
Cotnmuni«rtJoni-i«r  will  the  EdUor'be  aecoiinlAlc  fcc  *t  i*^ 
ManuicrlpU,  Ac. 

Order*  for  the  IRISH  JURIST  left  with  B.  J. 
LEGE  OHEEN,  or bj  Ictier  (port  paid),  irill  enaMe *Syf^trl,,i 
In  Dublhi,  or  Its  beUig  brwatdcd  to  the  Country,  hJ  M,  » 

publication. 

Tbms  or  ScBscBiPTion— (pi^aUc  in  adTWtej^ 
Yeariy,  30«.       Half-yearly,  ITs.       Qnarteriy.  J* 


Printed bj THOMAS  ISAAC  WHITE.  »t bU PitaU« «^ ^  ^ 
FLEIin'.srREliT,  In  the  ParWi  of  St.  Andrew,  and  P«»wj^., 
COLLEUE-ORE^N.  In  tame  Parlib.  «T„KP*^'',LrMwO"''»' 
HILLIKEN.  reriding  at  the  eaine  place,  all  beuig  tatiwi""') 
CItr  of  UubUn.  Saturdiv,  January  i»,  tHW. 


Digitized  by 


Google 


THE 


So.  13 — Vol.  I. 


January  184.9 


Pbick 


TkiNt 


(Per  Annum,  il  lot 
tsln^le  Number.  M. 


j^tk§  GeHtiemen  who  Jaoour  Tas  Irish  Jobist  with  Reports  in  the  snwxU  Cowtt  of 
Lam  and  Equtty  in  Ireland,  are  at foUowa  : — 


of  Ch-ncerj.  io-  (  »°»"^ 
d^B»kruptcy  jj^^^  Pitt  K.!.h.dv.E«i.,  B«. 

William  Bubkb,  Esq.,  and 
ViLLiAK  Jobs  Ddndab,  Esq., 
BRiristen-at-Law. 

rCBAHLBsHAaE  Hemphill, Esq. 
1  and 
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Court  of  Ezcbfqaer 

Chamber  
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JoHH  Blackhah,  Esq.,  and 
HiCKzr,  Esq.,  BairisterMit- 
Law. 

Qoeen'i  Bench,  includ-  <  Floberck  M'Cabtbt,  E8q.,aild 
log  Civil  Bill  and  Re-  <  Samuel  V.  Patr,  Esq., 
firistry  Appeals  f  Barristers-at-Law. 

Exchequer  of  Pleas,  in-  (  Cbab.  H.  Hemphill,  Ew].,  and 
clading  Manor  Court  j  William  Hiokbov,  Esq.,  Bar- 
aad  Begigtry  Appeals.  C  listers-at-Law. 

Common  Pleai  \  RoaaaT  GaiPFiM,  E«l.i  Barris- 

{  ter-at-Law. 


DUBLIN,  JANUARY  S7,  1849. 


Ii  the  CMB  of  LyHer  v.  M'Namara,  reported  10 
Ir.  Law  Rep.  59^  the  quevtion  for  the  first  time 
wai  rucd-^  the  consideration  of  the  Court  of 
ComnHn  Pleu — ^whether  in  an  ejectment  for  non- 
payoieDt  of  rent,  not  only  the  tenants  in  possession, 
but  all  penoni  having  a  legal  interest  in  the  pre- 
miaes  beld  under  the  lease*  should  he  served.  On 
this  question  the  Courts  of  Queen's  Bench  and 
Exchequer  bare  for  many  years  held  opinions 
diametrically  opposed,  the  Court  of  Queen's  Bench 
considering  it  sufficient  to  serve  the  tenant  in 
posiesnon ;  the  Court  of  Exchequer,  on  the  other 
bssd,  requiring  that  all  persons  having  a  legal 
interest  should  be  served  with  the  ejectment.  In 
the  Common  Pleas  this  question  has  produced  a 
difference  of  opinion*  the  majority  of  the  judges, 
however,  dedding  with  the  Court  of  Queen's 
fieneh. 

This  eootrariety  of  opinion  leads  os  to  a  con- 
sideration of  this  important  question,  which  !n- 
voIth  not  merely  a  point  of  practice,  or  matter  of 
oonreaieaoe,  but  a  legal  right  and  principle.  It 
appears  anomalous  that  a  lease  may  be  regularly 
ericted,  according  to  the  practice  of  the  Court  of 
Queen's  Bench,  and  yet  can  be  revived,  as  it  were, 
in  the  Court  of  Exchequer,  by  any  person  possess- 
ing s  legal  interest — it  matters  not  how  minute — 
ind  vlbD  has  not  been  served  with  a  copy  of  the 
Quera'i  Bench  ejectment,  he  is  allowed  to  take 
adrantage  of  a  legal  right  recognized  in  the  Court 
of  Exchequer  as  slill  existing,  and  re-evictst  if  we 
nuy  me  the  expreesion,  the  landlord. 

In  tlie  case  under  consideration,  the  party  whose 
non-Krvice  formed  the  ground  of  objection,  was 
the  as^nee  of  a  mortgagee  \  the  mortgage  and 
aingnaient  were  both  r^stered ;  the  mortgagee 
had  been  served.  A  point  was  raised,  whether  the 
qecuneot  statutes  did  not  create  a  sjiecial  exemp- 


tion in  favour  of  mortgagees  and  their  assigns. 
The  court,  however,  gave  no  separate  opinion 
on  this  brandi  the  case,  and  two  judges  oat 
of  tiiree  decided  that  the  assignee  need  not  be 
served. 

It  is  not  very  easy  to  account  for  this  difference 
of  practice  between  the  Courts  of  Queen's  Bench 
and  Exchequer.  The  former  professes  strictly  to 
follow  that  established  in  England,  whilst  the  latter 
is,  in  our  judgment,  more  £a  accordance  with  the 
spirit  of  the  English  system,  as  wilt  appear  from 
the  following  sicetch  of  the  nature  of  the  action  of 
^ectment,  and  the  English  mode  of  regulating  it. 
This  form  of  action,  from  the  period  of  its  use, 
was  a  proceeding  for  .the  recovery  of  possession, 
and  we  may  here  observe  that  there  was  no  difiiar- 
ence  between  ejectments  on  the  title,  and  for  non- 
payment of  rent — at  least  as  to  the  persons  who 
should  be  served  with  the  ^ectment  process — 
until  the  legislature  interfered  to  regulate  the  pro- 
ceedings of  the  latter.  It  was  in  fact  a  proceeding 
to  obtain  possession  of  land,  the  lease  of  whira 
had  been  vi\ebeA  by  the  re^try  of  the  landlord 
for  condition  broken,  and  the  persons  to  be  served 
in  every  case  were  those  in  possession  only;  all 
other  interests  under  the  lease  being  destroyed  by 
the  re-entry.  (Gilb.  Rents,  73,  Co.  Utt.  201,  b.) 
But  it  being  found,  to  use  the  language  of  Lord 
Holt,  "that  tenants  in  possession  combined  with 
lessors  of  tlie  plaintiff,  and  ousted  the  landlord  of 
his  rent,  and  that  the  combination  of  the  tenant 
in  possession  could  not  be  prevented,  unless  the 
landlord  was  permitted  to  defend  alone.  The 
question  arises,  who  is  landlord  'f*  We  find  from 
a  very  early  date  that  the  courts  were  in  the  habit 
of  admitting  persons  claiming  an  interest — nut 
inconsistent  with  that  of  the  renaot — to  defend 
either  wiOi  him  or  alone.  In  12  Mod.  211,  f.<lNon  } 
it  is  said  that  **  if  nodce  in  ejectment  be  given  to 
an  under'tenant,  and  he  doth  not  acquaint  his 
landlord  therewith,  but  suffers  judgment  to  go 
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against  him,  the  court  (upon  motion)  will  not  suffer 
execution  to  be  taken  out  till  the  right  be  tried." 

Tliis  case  and"  others  referred  to  in  FaircUtim  v. 
Shamtitle,  (3  Burr.  1290)  shew  that  the  anxious 
desire  of  the  courts  has  been  to  assist  those  who 
claimed  rights  in  the  subject  of  the  ^ectinent. 
But  as  the  court  could  not  be  put  in  motion  without 
an  application  on  the  part  of  the  person  seeking  to 
join  in  the  defeneet  and  as  the  rights  of  those  who 
remained  in  ignorance  of  tlie  proceedings  would 
be  barred,  the  11  Geo.  2,  c  19,  was  passed  to 
prevent  fraiidnlent  recoveries  of  the  possession  by 
coUudon  with  the  tenant  of  the  land,  {Croekgr  v. 
FothargiU,  :!  B.  &  AL  652.)  who,  by  the  12tb 
aection,  is  directed,  as  soon  as  the  declaration  in 
^ectment  is  delivered  to  him,  to  give  notice  of 
such  delivery  to  his  landlord,  under  pain  of  forfeit- 
ing three  years  improved,  or  rack-rent  of  the 
premises  holden.  And  Lord  Mansfield,  in  the 
case  before  cited,  Pairclaim  v.  Shamtitle,  speaking 
of  who  should  be  considered  a  landlord  within  the 
meaning  of  this  act,  says,  "  it  extends  to  landlords 
de  jure,  as  well  as  to  landlords  de  Jhcto.  A  prob- 
able cause  of  claim  is  sufficient  to  entitle  the  land- 
lord to  be  made  defendant."  And  accordingly  a 
devisee  in  trust,  Lovetand  d.  iVi/n-is  v.  Doncastert 
(4  T.  Rep.  122,)  and  a  mortgagee,  have  been  per> 
mitted  to  defend  as  landlord,  as  falling  within  the 
meaning  of  the  act,  Doe  d.  Te^trd  v.  Coapevt 
(8  T.  R.  645)  though  perhaps  not  sucli  u  would 
be  entitled  to  notice.  That  atatnte  and  these 
cases  do  not  apply  to  this  country,  bat  both  illus- 
trate the  design  of  the  legislature,  and  desire  of  the 
courts,  to  aid  persons  wlioeie  interests  would  other- 
vise  be  defeated,  without  any  opportunity  of 
defence,  in  a  court  of  law,  and  whose  sole  remedy 
would  be  through  the  instrumentality  of  a  court  of 
equity.* 

Tlii8  being  the  English  practice,  has  it  been 
adopted  by  our  Court  of  Queen's  Bench,  and  is 
tlie  decision  of  the  Comraon  Pleas,  in  the  case  in 
question,  consonant  with  it?  Certainly  not  in 
spirit,  and,  we  submit,  not  in  practice  either.  The 
persons  having  intermediate  interests  in  England, 
are  not  served  with  process  in  ejectment,  not  being 
in  possession,  but  provision  is  made  that  they 
ahaU  have  notice — imperfect  and  indirect  we  admit 
— from  the  tenant,  and  may  come  into  court,  as  we 
have  shewn,  either  at  common  law,  or  under  the 
provisions  of  the  atatute,  (11  Geo.  2,  e.  19,) 
wliereas,  according  to  our  Queen's  Bench  practice, 
they  may  be  in  total  ignorance  of  the  attack  upon 
their  property,  until  it  be,  perhaps,  too  late  to  undo 
what  has  been  done. 

In  ejectments  on  the  title,  the  English  practice 


*  It  will  of  coursQ  be  uoderatood  that  these  obaervatlons 
are  only  applicable  to  the  ejectment  for  condition  broken, 
.  in  which  it  appeara  incontroTertible  that  all  esUtea  derived 
under  the  lease  are  ^Tested  (Co.  Litt.  202,  b.  (1)  1  Rol. 
Ab.  474  i  6  Co.  40.  b,  4 1 ,  a.)  With  respect  to  ^ectmenu 
oa  the  titto^n  ooatfa-distinotiOD  to  thow  for  oonditioa 
broken— the  ^ectmMit  aiagr  bs  brought  m  often  as  the 
parties  plsHM.  Now,  persons  wbosa  claims  rest  on  the 
evicted  Isww,  tf  the  practice  of  the  Court  of  Queen's  Bench 
be  the  correct  one,  have  not  this  advaatsffs,  and  this  is  an 
additional  reaam  for  tbs  sarrioa  of  all  persons  leffiUr  In. 
Urcsted  la  the  lease.  ^ 


is  to  serve  only  those  in  possession  ;  in  Irelsnd  the 
pracUce  of  all  the  courts  is  to  aerve  not  only  ever; 
person  in  possession,  but  every  person  claiming  a 
legal  or  equitable  estate  on  tha  preraiaes  sought  to 
be  evicted,  who  is  known  to  the  lessor  of  the 
plaintiff,  and  resides  within  the  jurisdiction  of  the 
courts.  Soardman  v.  Grier,  (2  F.  &  S.  5.i,  note.) 
Loogfield  Eject  31,  Ed.  1 846.  And  for  this  rensun 
it  was  deemed  unnecessary  to  extend  the  provisions 
of  the  11  Geo.  2  to  this  country.  If  this  be  so, 
there  can  be  no  reason  why  the  same  rule  wliieh 
has  been  adopted  In  cases  of  ejectment  on  the  liile, 
should  not  alao  be  adopted  in  cases  of  non-payuint 
of  rent  The  two  cases  bnng  in  their  ottare 
without  distinction,  are  now  looked  upon  as  dis- 
tinct actions,  by  reason  of  the  ejectment  staiuin. 
which  make  no  change  in  the  persons  who  should 
be  served. 

The  result  of  the  English  practice  is  this,  that 
where  it  concludes  all  parties  having  interests  iu 
the  lands,  it  provides  for  their  having  notice; 
where  it  does  not  so  provide,  it  allows  cross^eject- 
ments  to  be  brought.  Now,  our  Court  of  Queen's 
Bench  concludes  persona,  without  giving  ftem 
notice,  who  would  be  without  redress,  after  the 
time  had  expired  for  redemption,  if  the  Cuurt  of 
Exchequer  adopted  a  similar  practice,  and  did  mt 
allow  cross- ejectments  to  be  brought.  Thoeftm 
we  think  that  the  practice  of  the  Exchequer  It 
more  calculated  to  do  justice,  and  more  in  sccord* 
ance  with  that  established  in  England. 

It  has  also  been  always  consIatenL  lo  Howsnl's  i 
Prac.  Ex.  of  Pleas,  p.  39,  it  is  said,  "that  all  persons  | 
who  are  in  posseasion,  or  claim  any  title  in  the 
land,  must  be  served ;  and  in  page  64,  "where  an 
ejectment  is  brought  for  non-payment  of  rent  the 
practice  is  the  same  as  where  it  is  upon  the  tiile, 
except  that  there  must  be  a  notifie  that  it  is  broufiht  | 
for  non-payment,  &c."    And  some  of  the  older  > 
cases  in  the  Queen's  Bench  appeared  to  have  fol- 
lowed the  same  practice,  until  the  cases  oS  Nugent 
V.  Earl  ofBantry  (2  H.  &  Br.  156),  and  Dtmnev. 
ButUr  (Batty,  316,  note),  in  which  a  difB>rent  rale 
appears  to  have  been  first  establiehed,  not  aitbout 
some  hetftatiott  on  the  part  of  the  court,  who  ei* 
pressly  rested  their  decision  on  the  basis  of  the 
English  practice.   If  we  have  shewn  that  the  prao- 
tice  was  not,  nor  is,  really  what  it  has  been  aswiDed 
to  be,  we  think  the  rule  ctuanit  rvfioiw  essief  kt 
should  be  applied  to  their  mode  of  proceeding  on 
this  subject. 

So  far,  we  have  treated  this  question  without 
reference  to  the  provisions  of  the  Ejectment  Sta- 
tutes. The  next  consideration  will,  therefore,  be— 
Have  they  made  any  change  as  to  the  persons  to  be 
served  ?  And,  for  distinctness,  we  shall  consider 
this  branch,  first,  as  to  lessees  and  their  assigns; 
and,  secondly,  as  to  mortgagees  and  their  assigru ; 
and  it  appeara  to  us,  from  an  attentive  coniiden- 
tion  of  this  code  of  laws,  that  the  legislature  baie 
shewn  an  intention  of  interference  with  respect  to 
the  latter  claas  alone. 

Tbefirat  statute  (the  11th of  Aonc^lli 
enacta  **  that  the  nunmona  In  ^ectment  ttanl 
in  place  of  the  dmaod  and  re-entry  at  connnon 
law « that  if  it  should  appear  that  more  (bu 
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half  a  Tear's  rant  wu  dae^  and  that  there  wu  do 
raffioent  distress  on  the  premtses,"  then  the  lessor 
should  recover  as  if  he  had  demanded,  &&,  **  and  a 
re-eotry  made,'*  &c*  i  "  and  in  case  the  lessee  or 
lessees,  his  or  their  aasigQee  or  assignet^,  or  other 
person  or  parsons,  claiming,  or  deriving  onder  the 
said  leases,  shall  permit  or  w^^judgment  to  be  had, 
&&,  and  without  filing  any  bill  for  relief  in  Equity 
within  six  months,  tbat  all  such  persons  should  be 
barred  and  foreclosed  from  relief    law^  or  equity," 
&C.    These  words  p*rmit  and  nifffiiry  &&,  have 
been  osed  as  an  ai^nment  to  shew  that  the  legisla- 
ture intended  the  service  of  all  persons  claiming 
interests.   This,  it  will  be  observed,  is  an  Irish 
act  of  an  Irish  le^slature,  and  was  in  advance  of 
Elfish  l^islation  on  this  particular  subject.  It 
wodd  appear^  tharefiH^  to  be  a  more  reasonable 
coostmotion  of  those  words  to  ssy,  that  the  legis* 
Utore  found  the  practice  of  serving  all  persons 
having  interests  already  in  existence,  and  legislated 
accordingly.    The  analogous  act  (4  Geo.  2,  c  28, 
£ag.)  contains  the  same  words  ;  and  the  1 1  Geo.  % 
c.  19,  Eog^  was  then  passed  to  remedy  the  mis- 
chiefs erected  thereby,  which  the  Irish  oourta  bad 
already  abolished,  by  their  more  equitable  prac- 
tifif.  The  4  Geo*  I  c.  5,  s.  3,  gives  the  right  of 
qectineot  when  there  is  a  year's  rent  due»  though 
there  be  safBcient  distress,  but  is  otherwise  similar 
to  the  Sod  seeUoo  of  the  1  Ith  of  Ann. 

With  respect  to  mortgagees,  the  3rd  sectiou  of 
the  Stttnte  of  Aon,  and  the  5th  section  of  the 
4  Geo.  1>  c.  2,  save  unconditionally  the  rights  of 
mn^guees  flot  in  possession.  The  previous  sec- 
tions of  these  acts  being  large  enough  to  indude 
tbeni  as  persons  claiming  under  the  lease ;  and  the 
8  Geo.  1,  sec.  4,  extends  the  provisions  of  the  former 
statutes,  and  enacts  that  registered  mortgagees,  and 
tbeir  ssagns,  if  served  with  the  ejectment,  shall  be 
bound,  unless  the  premises  be  redeemed  within 
aine  months ;  and,  if  not  registered  within  the  fifth 
section,  in  that  case,  they  were  bound  although  not 
served.  These  provisions  are,  as  we  have  said,  in 
advBDoe  of  the  English  legislation  on  the  same  sub- 
jed,  and  ara  evideatly  framed  with  a  view  to  the 
theo  nnifbrm  piactioe  of  the  Irish  courts ;  and  in 
this  view  there  appears  to  be  no  contradiction  or 
diffiouhy  in  wriving  at  a  conclusion  as  to  tbdr« 
meaning,  which  we  would  understand  to  bo  this — 
the  saving  in  the  statutes  of  1 1  Ann  and  4  Geo.  I, 
bang  too  general,  the  statute  of  8  Geo.  1  was 
passed,  which  did  not  enact  that  they  should 'be 
Krved—that  being  already  the  practice  of  the 
coorts— but  the  unlimited  saving  in  the  previous 
acts  beii^  found  inoonveoieDt,  the  otgect  was  to 
provide  a  registry  of  the  mortgagees  of  the  lease, 
that  they  might  be  more  reiuQly  discovered,  antl 
tfaea,  if  served,  they  have  but  nine  months  to  re- 
daeoi ;  if  they  are  not  served,  but  are  registered, 
tbdr  rights  are  to  be  as  before — that  is,  with  an 
onlimit^  saving.  And  if  they  had  not  registered 
Doder  the  fifkh  leetioat  In  that  case  they  were  to 
be  treated  u  if  served,  and  should  redeem  within 
nine  months,  or  be  barred  of  all  right  to  the 
lease.  For  this  reaaoQ)  we  think  the  conclusion 
arrived  at  by  the  mi^rity  of  the  Judges  «f  the 
Coort  d  Common  Fleoe  Irai^  in  this  partioalar 


case,  correct,  the  cases  of  registered  mortgagees  and 
their  assigns,  being  especially  accepted  from  what 
we  conceive  the  general  rule  was,  and  should  be. 
and  whose  rights  were  their  first  submitted  to  the 
opinion  of  a  court  of  law. 

We  admit  the  force  of  the  argument  ab  inctm- 
venienti  advanced  by  the  advocates  of  the  practice 
of  the  Court  of  Queen's  Bench,  that  it  is  a  hard- 
ship upon  landlords  that  their  rights  may  be  de- 
feated at  the  trial  by  a  legal  eatate  created  by  the 

tenant— perhaps  wHh  that  very  object  and  of 

which  the  kindlord  could  have  had  no  means  of 
discovery.  This  would  but  postpone  his  rights— on 
the  other  hand,  substantial  interests,  and  rights  may 
not  be  postponed  merely,  but  wholly  defeated,  if 
the  party  having  the  right  happen  not  to  have 
notice  of  the  (tjectment  proceedings  till  the  six 
months  for  redemption  have  ex[rired.  This  may 
be  said  to  be  improbable,  but  it  ia  not  impossible; 
and  if  so,  the  mere  postponement  of  rights  is  pre- 
ferable to  their  destruction.  Besides,  the  former 
evil  might  be  easily  rmnedied,  by  requiring  such  a 
registry  of  the  assignments  of  interests  under 
leases,  as  is  required  of  mortgages  by  the  8  Geo.  ], 
and,  if  not  registered,  tiiat  they  should  be  incapable 
of  being  set  up  at  the  trial  in  oppodtion  to  the 
landlord's  rights.  ^ 


Wb  publish  elsewhere  the  general  orders  prepared 
by  the  Chancellor  and  Master  of  the  Rolls,  under 
the  Act  to  facilitate  the  sale  of  Incumbered  Estates 
in  Ireland. 

Taken  in  conjunction  with  the  act  itself,  they 
present  to  the  owner  of  an  incumbered  property 
greater  faoUiUes — having  regard  both  to  rapidity 
and  cheapneas — than  any  one  accustomed  to  the 
slowness  of  Chancery  proceedings  could  reasonably 
have  anticipated.  There  are  many  points  left  un- 
touched ;  and  some  of  the  oqdera  \riU,  so  far  as 
ittcttmbranoers  are  concerned,  probably  raider 
many  costs  untaxable  as  between  party  and  party, 
which  yet  most  be  incurred ;  and  the  efiisct  will  be 
from  this  and  other  causes,  that  this  act  will  rarely, 
if  ever,  be  resorted  to  by  incumbrancers. 

People  in  this  world  are  very  selfish,  and  dislike 
trouble — except  they  are  paid  for  it — and  the 
orders  require  so  much  inquiry  beforehand,  so 
much  pains-taking  accuracy,  so  much  risk  as  to 
costs,  that  few  creditors  will  choose  a  new  course 
of  proceeding,  without  any  profit  to  themselves, 
for  the  philanthropic  motive  of  saving  expense  to 
the  estate  to  be  sold.  Under  the  bill  system— and 
the  privilege  of  filing  them  still  exists— they  had 
only  to  take  care  timnselves,  and  leave  the  other 
creditors  to  do  likewise ;  under  the  new,  they 
have  not  only  to  state  th^  own  case  correcdy,  but 
that  of  every  othw  porohaser  on  the  .estate,  and  to 
swear  that  there  is  not  any  person  having  any 
estate  or  interest  in  the  lands  or  lem  mentioned, 
in  the  petition,  or  any  incumbrance  or  charge 
thereon,  or  whose  consent  Is  necessary  to  a  sale 
thereof,  other  than  the  persons  severally  named  as 
such  in  the  petition."  The  petitioner  is  to  do  this 
withont  being  allowed  the  expense  of  searches  pre- 
paratory to  filing  the  petition.    The  Master,  for 
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the  purposes  of  title,  may,  after  an  order  oa  the 
petition  has  been  made,  direct  them,  but  the  peti- 
tioner is  in  the  awkward  position  of  being  obliged, 
without  the  means  of  knowledge,  to  make  a  perfect 
case  by  bis  petition,  at  the  risk  of  having  it  dis- 
missed with  costs. 

Again,  when  there  is  any  question  of  fact  to  be 
elicited,  or  point  of  law  to  be  raised,  the  machinery 
of  the  act  gives  no  apt  form  of  pleading.  Nor 
does  it  offer  temptation  to  those  who  require  haste 
to  begin  and  Insure  to  cooduct  the  suit  when  the 
ddlnidantB  are  brooffht  before  the  ooort 

Now,  a  bill  may  H  filed  in  a  day,  wttboot  oath, 
or  withoat  the  consent  of  any  individual  except  the 
plaintiff  and,  as  the  suit  pn^resses,  may  be  amended 
as  occasion  may  require.  We  do  not  say  that  this 
system  is  better  than  the  one  proposed,  but  it  is 
less  troublesome  and  more  independent  for  the 
incumbrancer,  and  therefore  more  likely  to  be 
adopted  by  him.  We  are  disposed  to  think  that 
the  act,  for  some  time  at  leut — and  never,  except 
in  simple  cases,  such  as  those  which  are  now 
called  friendly  suits— >will  be  litUe  uaed  by  iooam- 
brancera. 


Court  )9aptnf* 


OSNEBAL  ORDERS. 

AN  ACT  TO  FACILITATE  THE  SALE  OF 
IXC1TMBSRED  ESTATES  IN  IRELAND. 

DaUd  the  nth  dMg  qfJtauury,  1849. 

The  Bight  Hoomble  Huiere  Brady,  Lord  High  Chan, 
oellor  of  Irebaut,  by  ud  with  the  advice  and  aaalstoDM  (tf 
the  Kght  Honorable  Thomas  Berry  Ciuaok  Smith,  Haater 
of  the  Bolla,  doth  hereby  in  parsnance  of  an  aot  of  pariio- 
meat,  entitled  "  Ao  Act  to  flwdlitate  the  Sale  of  benmbered 
Eetates  in  Iribni,"  and  In  pnrsnanoa  of  all  other  powws  I 
In  Urn  vested,  order  aod  ffireet  in  manner  (iollowlBf  — 

1.  Every  petition  to  be  pretoited  nndsr  the  s^  act  ftir 
the  confinni^  aod  carrying  into  eflfoot  any  contraot  for  sale 
or  toe  the  lale  of  any  luid  or  lease,  ahaU  be  verified  by  the 
aiBdavit  of  the  petitioner  or  petitionen,  or  by  that  of  aome 
other  person  or  persons,  stating  spe^l  reasons  why  tite 
aOdavtt  of  the  petitions  w  pttMoners,  eaanot  be  obtained 
ia  aiDvport  of  aidd  paUtlon. 

a.  That  the  deponent  or  Acponaota  In  every  soflbsflidavU 
shall  depose  to  the  troth  of  the  severd  mattera  stated  In 
tlw  petition ;  sod  in  adtUtlon  thereto  ahaU  state  that  there 
Ifl  not  to  hia,  her,  or  their  knowledge  or  belief  any  person 
having  any  estate  or  interest  In  the  luds  or  leaae,  mentioned 
in  the  aafd  petition,  or  any  incombrance  m  charge  thereon, 
or  whose  oonaent  ia  aeceasary  to  a  aala  tberectf,  other  than  ; 
the  persona  severally  named  aa  gutb  in  the  petttion. 

S.  Tint  the  fees  to  be  pdd  i^on  pninneiflntB  mte  tiie 
arid  aet,  and  an  costs  to  be  allowed  thereon,  thall  be  the 
same  aa  may  bs  now  lawfti^  reeled  by  or  allowed  to  the 
oAoera  and  aoUdtora  of  tiie  Court  on  similar  proceedings 
in  any  cause  or  matter  pending  in  the  Court;  ud  all  mies 
and  orders  of  the  Court  for  the  taxation  of  costs  shsU  ap^y 
to  the  fees  and  costs  of  avdi  prooeedfaigB. 

4.  Thst  the  maatera  In  tvdinary  of  the  Coort,  and  the 
reg^Btrars,  shall  cause  to  bo  Ally  sad  fegoUrly  entered  in 
proper  books,  to  be  kept  in  their  respective  <iaxm,  acotvd- 


li^toftinnBtobeBnlmlttedtoandapproTed  i^bytkeLiH 
Chanodlor,  the  several  partioalars  re^dred  tebe  ttaitdii 
the  retnm  direeted  by  the  sidd  aot  to  be  Ud  before  uo^ 
meat,  so  fiv  as  the  documents  and  prooee^ngsln  Qtvat^ 
respeotivfl  offlcea  will  enaUe  them  bo  to  do ;  md  iQ 
nitries  shall  be  made  weekly  at  the  least,  so  as  to  Oum  u 
the  end  of  each  week  the  total  amounts  and  qoanthici  u 
that  time  of  the  several  matten  required  tobesettetkh 
suohratom. 

6.  Every  petition  ab^  oontdn  an  undtrtaklng  i»  ^ 
petitioner  to  aabmit  to  soeh  order  as  the  eoort  nuj 
proper  to  mdce,  in  the  event  of  ito  i^earing,  oq 
^aSiJ  to  be  direeted  under  the  petition,  that  sochpatitigiQ 
waa  not  a  p««i  authorised  by  the  statote  to  ptaicBt  iMt 
petitkm. 

6.  That  the  petition  by  the  owner  of  land,  nodtr  tlit 
second  section  of  the  tald  aot,  or  by  the  ownw  of  ■ 
under  the  fourth  leotion  of  the  stfd  aet,  wbodiallhiTeen. 
tractod,  aubject  to  the  qiprobatiim  of  the  oeart,  for  the 
sale  thereof,  ahall  be  entitlad,  and  ahall  uontafai  tha  Hiti. 
menta  aa  herein-after  aet  forth,  wUh  mck  variaOoH  «  Ue 
nature  and  dronmstances  of  each  case  toay  require, 

In  the  matter  of  the  Aot  tol  TO  THE  BIOBT  KtS. 
(koilitatetheSaleoflocmn-      THE   LOBD  CBAS. 
bered  Estates  in  Inland,     i  CELLOa. 
E*-partt 

[State  the  Name  of  the        71^  knm^  oj 
 Petittoner.]  J 


The  petition  shall  state — 

1st. — Tlie  date  the  contraot  for  the  sale  of  the  ludny 
lease,  the  partleathnvto,  andaoooolae  abatraot of  tki nu 
tents  thereto. 

Sndly.— In  ease  the  petition  Is  1^  the  owner  of  a  lem 
under  the  fourth  section  of  the  aot,  the  petitioa  ilall 
the  date  of  and  the  psrties  to  tlie  iMse,  andthe  durtfv. 
ticolars  thereof. 

Srdly.— The  petition  shall  state  the  estate  or  iotcreit  of 
the  petitioner  In  the  lands  [or  leaae]  so  contracted  totwKdd, 
and  the  uses  or  limttirtioas,  and  the  trusts,  if  any,  to  which 
the  said  landa  [(w  lease,  aa  the  eaae  may  be,]  stand  lioittd 
or  settled  j  and  diall  alao  stats  the  name  of  eraiy  penoa, 
who,  to  the  knowledge  or  beUef  of  the  petitioaer, 
estate  or  Interest  hi  the  buds  or  lease  hi  the  saU  pttKn 
mmtioned;  and  tiie  dates  of  and  parties  to  the  sevtraiinitn- 
ments  referred  to  in  the  petition ;  and  the  party  b;  ifm 
the  petition  is  prepared  shall  take  spedal  care  tliat  the  ib- 
street  of  the  material  parts  of  said  instromenta,  atatiog  the 
aald  usM  or  Umltationa,  and  tmata,  ahall  be  nude  witkii 
much  conciseness  and  brofUy  aa  is  consiiteat  irtth  a  ebtf 
statement  of  the  aame. 

4thly. — la  case  the  panhaat  monsgr  of  Ihslandiorleiii 
oontraotedto  be  aoldislSaB  thsa  ths  smoont  oftb  m 
dne  on  foot  of  the  Inonmbranoea  and  ehargea  In  tbt  Heoal 
aohednle  to  the  petitltm  mentioned,  the  petition  shsU  telka 
state,  the  lands,  if  any,  not  contracted  to  be  eold,  nUk 
are  subject  to  or  affsoted  by  snefa  ineombranoei  or  diupi 
and  the  estate  or  Intereat  of  the  peUtimier  therein ;  and  the 
name  or  names  ofthe  other  owner  or  owners  thereof,  if  ufi 
and  tlio  gross  rental  thereof ;  and  the  aeveral  diugti  ud 
Incumbrancee,  if  any,  affecting  aald  last-mentioned  Indi, 
and  which  ahall  not  be  apsdflsd  in  tiw  seeond  sohedalita 
the Bsid petition;  and flie not  sunul rentst thareitf. 

6tUy_llM  peWon  shsD  fbrther  state,  that  in  tin  bit 
sohedida  thereunto  annexed,  ia  set  forth  atmeandioomtt 
rental  of  the  landa  [ot  leas^udd  interest]  contracted  or  [»- 
posed  to  be  sidd;  aod  anoh  schedule  tiiall  be  hi  the  fccn 
herdn-aftw  aet  fbrth,  and  shall  state  the  names  of  isd 
sub-dcnominatioo,  tf  any,  the  namee  <rf  the  teoaoti,  the 
datea  of  and  partlBe  to  the  leasee  or  other  histnuMots  imdff 
I  wUoh  ths  ssid  tenants  n^eetively  hold,  the  taninei,  (be 
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mnber  ofterN  hald  by  Moh  tannit,  ths  wntMl  renta,  the 
gale  daja,  Md  the  unar  dm  l^eadi  taunt  to  Uw  last  gak 

StUy.— Tba  petlUon  ihall  farther  state,  that  in  the  seooad 
Mhnltile  thereonto  annexed.  Is  aet  forth  a  true  and  correct 
lUt  of  all  the  incumbranoea  and  other  chargei  affectiug  the 
kndi  [or  leaaeJooDtraeted  or  prapoeed  to  bo  lold ;  and  the 
BiiM  of  the  eereral  penooa  estltlod  thereto,  or  Intereated 
tbweio;  together  wiUi  the  •ami  doe  on  each  incombraneo 
4W  titfMrgtf  dtatingniahhiy  principal  flrom  tatereet ;  and  endi 
utedde  ihaS  be  in  thofwm  herdn-after  let  forth,  and  shall 
dbdngniih  saeh  faioainbraooes  or  other  charges  which  affect 
ft  deriTStiTe  eetato  or  interest,  or  less  than  the  whole  estate 
or  interest  in  the  lands  or  lease  contracted  to  be  sold,  from 
incumbranoea  or  charges  as  affect  the  whole  estate  or 
interest  in  the  landa  or  leaae  contracted  or  proposed  to  be 
hM;  and  shall  also  distingiUsh  those  incambranees  or 
dsigts  wUcb  afllBot  all  the  Ivuda  from  snob  aa  may  aflbet 
oalj  a  portion  thereof;  and  the  petitUu  riiall  atate  that 
ihmBnotttoUw  knowledge  or  belief  <tf  the  peUtloner, 
117  iaeaidnanoe  or  diarge  aflbeting  laid  landa  Tor  laue, 
a>  tfw  cm  BUT  be,]  anTotlieinoantfiranoaa  and  durgea  in 
the  Mid  idMdde  oec  fiirth. 

Ttblj— The  petition  shall  state  the  crown  renta  or  qnit 
resu  (if  ao7)  sabjeet  to  whloh  socb  lands  [or  lease,  as  the 
case  naj  bvl  ahaD  be  eontnoted  or  jropoaed  to  be  Boli 

ttUj^tbe  petition  shall  fbrthor  state,  that  no  hionm- 
Inaoar  is  hi  posseealon  of  anj:  pvt  of  the  buiib,  and  that 
nereedfcrbu  beraa^K^ted  orer  the  ssidlanibi  [or  lease, 
as  tha  esse  be,]  or  an;  part  thereof;  or  if  anyincom- 
teaaoar  is  in  posaession,  or  has  obt^ed  an  order  for  a 
neiiTcr.  aU— save  and  exo^  the  party  named,  and  that 
Am  aaaasBt  to  writfag  to  the  pettUm  has  been  obtained, 
^Didb;  wqA  insa»hranoer — and  the  petition  dionld  a«t 
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forth  Ow  short  pvttoalan  of  the  ooDaent*  and  the  date 

thereof. 

dthly. — Id  case  the  lands  are  snbjeot  to  any  mortgage  or 
mortgages,  the  petition  shall  state  that  they  do  not,  nor  do 
any  of  them  c<nitain  any  power  of  sale:  or  in  case  a  power 
of  sale  is  oontalned  in  any  snob  mortgage,  that  the  mortga- 
gee has  oonaented  to  the  applioattm ;  or  tf  there  baa  been 
a  refaaal  or  neglect  to  —0  diligenoe  towards  the  eierdse  of 
such  power  of  sale,  the  petHUn  shoald  state  such  refossl 
or  negleet,  as  spw^ted  in  the  idx^-a«renth  aeotlon  of  die 
act. 

10thly.~The  petition  shall  farther  state,  that  no  «oit 
for  foreclosure,  redemption,  or  sale  of  the  said  lands  [or 
lease,  as  the  case  may  be,]  or  any  part  thereof,  commeneed 
before  the  first  of  Joly,  1848,  Is  pending ;  or  if  any  suit  is 
peodiDg,  state  the  parties  thereto,  and  when  the  bill  wae 
iUed ;  and  If  aodi  oonaant,  as  la  atnted  In  the  dx^-serentit 
section  of  the  act,  has  been  obtidned,  state  aame. 

1  Ithly. — The  prayer  of  the  petition  should  be  omftaDy 
framed  in  accordance  with  the  tenth  section  of  the  tot,  ao- 
oordlng  to  the  circumstances  of  the  particular  case ;  and  it 
should  ftirther  pray,  tha(  the  contract  for  the  sale  shenld  be 
carried  Into  effect,  in  case  the  petitioner  has  preTionsly  to 
the  petition  entered  into  a  contract  In  pnrsnanoe  of  the  act, 
or  if  not,  it  should  pri^  for  a  sale  of  the  lands  or  lease,  as 
the  case  may  be,  under  the  proviaioni  of  the  act;  and  the 
petitioner  ehoold  alao  pr^y  fer  genoMl  raUefl 

The  form  of  the  petition,  where  the  petitioner  has  not 
prevloaBiy  contracted  for  the  sale  of  the  land  or  lease,  shall 
be  the  same,  (on^tting  the  statements  numbered  I  and  4,) 
with  such  Tariations  cmly  aa  may  be  necessary  In  conseqwDoa 
of  no  prerloos  contract  harlng  been  entered  into. 


FZBST  SCHBDm<G  TO  THE  PETITEON. 


CoBtahdngKentaloftheLanda  of  In  the  Coontj  of  (oontraeted  to  be  Bold)— or  when  the 

Owner  baa  sot  contracted  prerlooR  to  tiie  Petition  (wUeh  tin  Fatitiowr  appHea  to  the  Court  ftv  tin  Sale  of.) 
vdtrtbeProTistoos  of  the  Act 


Sub-deno- 
■iasliao,if 
say. 

Tenants* 
Namea. 

Date  of  and  Parties 
to  the  Leases,  or 
other  Iivtruments, 
if  any.afider  which 
tlie  Tenanta  re* 
■peetiTslyhoU. 

Tomre. 

No.  of 
Aerea. 

Bent. 

Gale 
Deys. 

Ihe  Arrear  dne  by 
each  Tenant  to 
the  last  Gide 
Day. 

Obaarrations. 

HiqpBtef  the  Lands  li  In  the  actual  posaession  or  oen^atioo  of  the  PetitiMier,  state  the  nomber  of  Acreo  of  wUeh 
the  FetiUoner  ia  so  in  the  pooeeaaion  or  occupation. 
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SECOND  SCHEDULE  TO  WHICH  THE  FOBEQOIMa  PETITION  BEFEB8. 

Containing  a  List  of  sll  the  Incumbrancfla  and  Charges  affecting  the  Lands  [or  Leasehold  Interest,  as  the  case  maj  btl 
oontncttd  to  be  Sold ;  or  [sought  to  be  Sold,  under  the  Ordar  of  the  Court,  m  the  oaa«       be,]  ' 


1. 


4. 


5. 


6. 


T. 


B. 


9. 


10. 

ill 

ST  S 

S§! 


Nature  of  /r-I 
eumbrttnee  ; 
describing  the 
particular  na- 
ture of  the 
same,  aocord 
liig  tothede- 
flnltiOD  there- 
of la  the  First 
Sfotioaof  the 
Aot,  Le,  whe- 
tbsT  it  is  a 
mortgage,  or 
money  secoT' 
ed  by  aTraet, 
or  by  Judg- 
ment, or  by 
Deoree,  ftot 
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Whether  the  Incum- 
brance, Judgment,  De- 
cree,&c.  affect  thewbole 
Estate  and  Interest  in 
the  Lands  [or  Lease- 
hold Interest^  contract- 
ed or  sought  to  be  sold 
under  tite  order  of  the 
Court,  or  only  a  deriva. 
tire  Estate  or  Interest, 
or  less  than  the  whole 
Estate  or  interest  In  said 
Lands  [or  Leaseholdia- 
terest],and  if  so,  the  na- 
ture and  extent  of  such 
particular  or  derivative 
Estate  or  interest. 


That  the  petition  by  the  first  Incumbrancer  on  any  land 
or  lease,  under  the  second  or  fourth  sections  of  the  said 
act,  shall  be  entitled  and  contain  the  statements  as  herein- 
after set  forth,  with  such  variations  as  the  nature  and  cir- 
cumstances of  each  case  may  require. 


In  the  Matter  of  the  Act  to 
bdlltate  the  Sale  of  Incum- 
bered Estates  in  Irtland, 

Ex-parU 
[State  the  name  of  the 
Petitioner.] 


TO  THE  BIGHT  HON. 
THE  LOBD  CHAN- 
CELLOB. 


The  petition  shall  stat»— 

Iflt — The  Inoombraaoe  rested  in  the  petitioner,  and  how 
created,  aodlf  Bame  waa  erMtod  Igr  ao  iattnuDeot  In  witt- 
ing, thedateofandputteatberttoi  and  tin  potiUoaiMl 
fttrUwr  itata  the  natwlal  parts  ofMch  instnunant,.aadno 
other  parts  thereof;  auoh  statement  to  be  made,  and  the 
instrvBMBt  abatraoted,  with  aa  much  eoneiaeneas  and  brevity 
as  Is*  consistent  with  oleamess.  If  the  incumbrance  be  a 
Judgment,  decree,  or  order  of  the  Court,  the  petition  sliall 
state  the  date  and  parties  thereto.  If  the  petitioner  was  no 
party  to  such  Instrument,  judgment,  decree,  or  order,  &c. 
the  petition  aliall  state  concisely  the  instruments  by  which 
the  right  to  such  Incumbrance  is  vested  In  the  pcUtlooer ; 
the  party  preparing  the  petition  taking  spedal  ear*  that  the 
title  to  the  incnmbranee  shall  be  set  fiorth  in  aa  eoodae  a 
manner  an  ii  eimsiatent  witii  a  dear  dodnetion  of  snoh  title. 
If  the  incombrance  is  a  jadgmant,  moA  shall  have  been  re. 
vired,  the  petition  shall  state  the  revival,  and  the  partiea 
to  such  Judgment  of  revival. 

2ndly.— If  the  petition  Is  under  the  fbnrtb  section  of  the 
act,  it  shaU  state  the  date  of.  the  partiea  to.  and  the  Aort 
particulars  of  the  lease  sought  by  the  petition  to  be  eold 
under  the  order  of  the  Court. 

3rdly.-~TIie  petition  sh^  state  the  nsea  or  Bmitatlou, 
and  the  tmsta,  if  any,  to  which  the  land  or  lease  stands 
limited  or  settled,  so  fsr  aa  the  petitioner  is  acquainted  with 
same,  and  In  whom  the  estate  or  interest  in  the  land  or  lease 
is  vested:  and  the  name  of  every  person  who,  to  the  know- 
ledge or  belief  of  the  petitioner,  has  any  estate  or  Interest 
in  the  lands  or  lease  in  the  said  petition  mentioned ;  but  the 
petitioner  is  not  to  be  aUowed  any  ooata  or  expeoiea  for 
searching  the  registry. 


4thly. — The  petition  should  ftirther  states  that  ta  tkt 
schedule  thereto  annexed,  the  petitioner  has  set  forth,  tg 
the  best  of  hie  knowledge  and  belief,  a  tme  and  cotnctiK 
of  all  the  Incombrancea  and  other  charged  alfectin;  the  lud5 
[or  lease,  as  the  case  may  he,]  pn^tosed  to  1m  sold;  ud 
the  names  of  the  several  persons  entitled  tberetot  m  iify, 
reeled  tbardn;  together  with  the  sums  doe  oaeadiioau. 
branee  or  ebarge }  andsnohatdiedaleshBnbelntliefanBaf 
the  seoond  sohednle  annexed  to  the  petition  by  ttw  omir 
of  land;  and  which  form  the  said  Incumbrancer  ahsUIUgf 
to  the  best  of  bis  knowledge  and  belief ;  and  the  pdfitia 
shall  state  that  there  is  not,  to  the  knowledge  or  belief  oftiie 
petitioner,  any  Inonmbranee  or  ehaiige  aifecUog  siid  Itudi 
[or  lease,  as  the  case  may  be,]  aave  the  inoumbrancM  ud 
(diarges  in  the  aald  sohednle  set  forth.  The  petitioner,  ha*, 
ever  is  not  to  be  aUowed  any  ooets  for  aearches.  TUiud 
the  preoe^ng  provlaion,  bovrever,  as  to  costs,  are  ait  u 
apply  to  any  searches  v^doh  may  be  direoted  1^  thsmiUt 
to  whom  tlie  petition  may  be  reArred. 

5tbly.— The  petition  shall  state  the  crown  nats  sad  qiH 
rents,  if  any,  sulOect  to  wUch  such  land  [or  Usi^  si  Ibt 
case  may  be,]  shall  be  sought  to  be  eold. 

The  petition  shall  farther  stete  the  matters  te  be  itittd, 
e^btiy,  ninthly,  and  tenthly,  in  the  petition,  by  theowser 
of  land  i  and  tiie  prayer  shall  be  framed  under  tha  todh 
section  of  the  aot,  according  to  the  circumstancec  of  tbi 
case  t  and  the  petition  shall  Airther  pray,  that  the  ludt  [« 
lease,  aa  the  cose  may  be,]  may  l>e  sold  under  the  prorincoi 
oftheaet)  end  genwal  relief. 

A  petition  by  an  inonmbranoer  under  the  seoood  or 
sections  of  the  act,  [not  being  the  first  incambruco',] 
and  being  in  possession  of  the  title  deeds  and  writing  rtlu- 
Ing  to  the  land  [or  lease,  as  the  ease  msy  be,]  ihill  be 
similar  to  a  petition  by  a  first  inonmbranoer,  stating,  ini 
schedule  to  his  petition,  a  list  of  the  deeds  and  writiogi  la 
his  possesion. 

7.  That  every  petition  as  aforesaid  shall  be  headed  uM- 
lowa,  oooordlog  to  the  drcnmstances  of  each  esse:— 

lat.  PetitioQ  by  the  owner  of  land  who  has  MDtiaelsd  for 

the  sale  thmcrf;  under  the  seeoad  eeotioa  ef  the  aot;  or 
Sndly,  petitieo  hj  the  owner  of  bud,  nnder  the  seDOoduc- 
tioD  of  the  act,  who  has  not  emtreeted  fw  the  sole  thtftof) 
at  Srdly,  petitkm  by  the  first  incualMwwer  en  load,  udtf 
the  seoeod  eeotioa  ^  the  net,  for  the  lala  thsnof ;  «  4tlil}, 
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wtitioB  hj  an  Incumbnnoar  on  land,  ander  the  Mcond  aec- 
ioa  at  die  wrk,  baTing  poMesMOB  of  the  title  deeds  and 
«ntii«erel«tiiivtbai«to,  fortheMleof  Hchludi  arfitblgr, 
tetitiMi  by  the  ttwner  of  a  leaae  wbo  bat  contracted  for  the 
ialt  tharcoft  udar  tba  foarth  sectioa  of  the  act;  or  6thl]r, 
fHi^on  bj  tbe  owner  of  a  lease,  under  the  fourth  lection 
if  tb«  act,  wbo  baa  uot  contracted  for  the  sale  thereof ;  or 
Tthl],  petition  by  the  first  incumbrancer  on  a  lease,  UDder 
Ihe  fourth  section  of  the  act,  for  the  sale  thereof;  or  Sthly, 
petition  by  an  incumbrancer  on  a  lease,  under  the  fourth 
KctioD  of  the  act.  bavin^f  possession  of  tbe  title  deeds  and 
wriitu)^  relatinfr  thereto,  for  tbe  aale  of  aneb  lease. 

ci.  II  ia  further  ordered,  [in  order  to  ^mioish  the  ooata 
Btd  expensca  of  jnroeoediaga  ia  tbe  maatar'a  offloe,]  that 
wbere  a  petition  shall  be  presented  tbe  owner  ai  land  or 
Dt'  ■  lease,  under  tbe  secood  or  foarth  sectkms  of  tbe  aidd 
■ot,  [whether  the  said  owner  shall  or  shall  not  have  pre- 
contracted  for  the  sale  thereof,]  and  where  an  order 
of  reference  shall  be  made  upon  said  petition,  referrLug  It 
to  the  master  [amongst  other  things^  to  take  an  account  of 
the  iacumbrances  and  charges  affecting  the  said  land  or 
IcaM,  that  the  maater  shall,  without  aoy  charge  or  lUachar^'e 
hnsg  filed,  report  lh«  several  soma  stated  to  be  due  for 
priudpil  and  lotereat  In  the  second  acbednla  to  the  amid  peti- 
tion; and  also  lbs  arrear  (IT  any)  stated  to  be  dne  upon  the 
ehsrxci  therein  also  mentlousd,  to  the  several  parties  res- 
pcctirdy  IB  whom  the  saM  Inoumbranoes  and  ehai^ea  shall 
be  itated  to  be  tested,  together  with  any  additional  inte- 
rest or  arrear  which  may  accrue  before  the  signing  of  the 
report,  wiUt*  so  far  as  any  error  shall  be  established  In  aaid 
tdiedale,  undo-  the  cireumatanoes  ber«o-after  stated  that 
is  to  saj — 

1st— Any  penoa  in  whom  It  is  stated  by  aaid  xdiedule 
that  ao  iBcombnuce  or  charge  ia  rested,  shall  be  at  liberty 
to  Uc  a  disrge  (or  tbe  purpose  of  correetisg  any  «Tor  in 
Hid  tdiedak,  nther  in  respect  of  the  amount  of  principal 
or  interat  stated  to  be  doe  on  such  incumbrance,  or  in  res- 
pect of  the  arrear  stated  to  he  due  on  foot  of  such  charge ; 
or  to  case  the  said  incamhrance  or  charge  is  not  vested  ah- 
sriatdy  in  the  person  atsted  in  such  schedule,  or  if  any 
other  ptnaa  or  persons  ia  or  are  entitled  to  any  estate, 
share,  or  ioterest  therein,  or  if  the  aaid  schedule  shall  be  iu 
an;  other  material  particular  inaccurate  In  rdatirai  to  a^ 
iocnmbranee  or  charge,  a  charge  may  ba  filed  to  oorreot 
snch  error;  and  if  it  shall  iVPMff  to  the  naater  that  It  waa 
aeeemiy  and  propw  to  file  saeh  ebarge  for  tbe  purpose  of 
eorrectiiy  an  error  in  said  schedule,  he  sh^l  in  his  report 
eorreet  inch  error  aeoordingly,  and  sh^l  be  at  liberty  to 
itlow  a  snm  not  exceeding  five  pounds  to  the  aud  person 
for  the  costs  of  filing  such  charge ;  hut  If  the  said  schedule 
w>»  correct,  and  tbe  charge  annecesaarily  filed,  such  person 
on  whoae  behalf  such  charge  shall  be  filed,  shall  pay  to  the 
petitioner  such  snm  for  costs,  not  exceeding  fire  pounds,  as 
thciaaster  shall  direct;  wbidi  sum  ahall  ba  deducted  flrom 
bii  demsad,  er  paid  to  tbe  petitioner  aa  the  master  shall 
fireet .  provided  always,  that  in  case  tbe  said  ebarge  shall 
b«  conteited,  the  master  shall  be  at  Uberty  to  allow  such 
addKiooal  sam  beyond  five  pounds,  iu  tbe  oases  aforesdd, 
u  he  may  deem  reasonable. 

ia±  Any  person  In  whomit  is  Btatedbytfae  saldschedole 
that  u  incumbrance  or  charge  is  Tested,  or  any  person 
whose  name,  or  whose  charge  or  incumbrance  ia  not  stated 
ia  inch  schedule,  who  shall  file  a  charge  on  foot  of  any  in- 
csmlffuied  or  charge,  save  in  the  case  horeinaftor-men- 
tioncd,  provided  snch  charge  ao  filed  ahall  be  allowed  by  tbe 
■alter;  asd  any  other  person  having  aoy  estate  or  Interest 
ia  iDdi  lud  or  leaae,  witfa  the  permission  of  tbe  master, 
All!  be  at  Uwrty  [in  ease  such  person  disputes  the  right  of 
sDf  pirty  irinso  name  Is  specified  In  the  schedule,  or  the 
Hin  staled  to  be  dne  to  such  party]  to  file  in  the  master's 
ofice  a  trarernng  note,  to  the  effect  herein-after  stated— 
ud  thereupon  a  copy  of  such  traversing  note  studl  be  served 
Ij  ihc  party  who  shall  have  filed  same  upon  the  party  in 
whom  it  ia  stated  in  such  sohedule  that  tbe  aaid  incumbrance 
w  cha^  is  vcated;  and  in  aaao  the  party  upon  whom  such 
trarerting  note  shaD  be  served,  shall  not,  within  one  month 
after  neh  service,  or  amch  further  time  as  the  master  ahall 
allow,  file  a  charge  on  fbot  of  hia  Mid  daim,  the  amatar 


shall  disallow  same,  and  shall  allow  sncb  sum  for  coats,  not  - 
exeeediiv  Ave  pounds,  to  the  person  flUng  sneh  traretalng 
oote«  as  the  said  msster  shall  think  fit,  sooh  snm  so  allowed 

fbr  costs  to  be  added  to  Us  demand;  and  if  tbe  parson 
served  with  sneh  trarerdng  note  shall  file  a  charge  on  foot 
of  his  cUdm,  the  party  filing  such  traversing  note  (but  do 
other  person  without  the  leave  of  the  maater)  shall  be  at 
liberty  to  file  a  discharge  thereto  j  and  such  proceedings 
shall  or  may  be  taken  on  foot  of  such  charge  and  discharge, 
as  are  in  snch  cases  usual  and  if  the  charge  so  filed  shall  be  dia> 
allowed  by  tbe  master,  the  person  filing  such  charge  shall 
he  liable  to  pay  to  tbe  person  by  whom  the  said  traversing 
note  shall  have  been  filed,  hia  costs,  properly  and  necessarily 
inovrred  In  disputing  audi  claim ;  which  coots  tlie  taxing 
maater  shall  tax  and  certify  whhont  any  order  of  tho  court, 
upon  a  certificate  ^pied  by  the  master  of  the  disallowance 
of  such  charge;  and  if  tbe  maater  shall  allow  the  charge  so 
filed,  the  peraon  by  whom  such  traversing  note  shall  have 
been  filed  shall  pay  to  the  person  whose  charge  shall  be  so 
allowed  his  coats,  properly  and  necessarily  incurred  iu 
establishing  such  claiin ;  and  which  coats  the  taxing  master 
shall  tax  and  certify  without  any  wder  of  the  coort,  upon 
a  certificate  swQ^  by  tbe  maater  of  the  allowanee  ot  auoh 
charge:  provided,  alwqra,  that  tbe  masCer  shall  bs  at  liberty 
to  name  any  anm  to  be  p^  by  eitbar  of  the  sidd  partlea  ad 
and  for  the  costs  without  tasitioD :  and  it  is  fnrtbsr  orderes 
that  If  aoy  party  filing  a  charge  under  the  aaid  order  of 
reference,  shall  claim  any  incumhranco  or  i^rge  specified 
in  said  sohedule,  or  any  right,  share,  or  interest  therein, 
and  shall  dispute  the  right  of  the  person  in  whom  it  is  stated 
in  said  achedule  that  tlte  swd  iocainbraoce  or  charge  is 
veeted,  eithw  ia  the  whole  or  in  part,  it  shall  nqt  be  neces* 
sary  in  such  oase  to  file  aoy  traversing  note— but  the  per- 
son in  whom  it  is  stated  by  the  schedule  that  aush  iuenai- 
brance  or  charge  is  vested,  shall  recrtve  notice  of  snch 
charge,  and  he  shall  thereupon  be  at  liberty  to  file  a  dis- 
charge to  such  charge — and  the  maater  ahall  deoide  tbe 
riglita  of  the  said  claimaiUs,  and  make  up  his  report  thereon 
accordingly,  and  shall  make  such  order  as  to  the  payment 
of  costs  by  the  one  claimant  to  tbaotheraa  he  shall  think  fit; 
and  the  taxing  master  shall  tax  said  costs  without  any  order 
of  the  eonrt  for  that  purpose,  npon  the  certitlcate  of  tho 
said  maattr:  provided  alwajrs,  that  it  sbaU  and  may  belaw- 
fht  for  the  master  to  name  any  snm  to  ba  paid  by  either  of 
awlA  parties  as  and  for  the  eosta  wiUumt  taiation — provided 
also,  that  it  ahall  be  lawful  for  the  said  maater,  If  ha  sh^ 
so  think  fit,  and  if  it  shall  appear  that  the  schedule  to  the 
petition  was  erroneous  in  stating  the  name  of  the  peraon  in 
whom  the  incumbrauce  or  ohaige  was  vested,  to  direct  that 
a  snm  not  exceeding  five  pounds  ahall  be  paid  by  the  owner 
of  the  land  or  leaae  to  whichever  of  the  aaid  claimants  the 
master  shall  direct ;  such  ooets  to  be  added  to  the  demand 
against  the  aaid  owner,  or  otherwise  paid  as  the  maater 
^all  direct— and  crodUt  sbaU  he  given  for  soch  sum  ont  of 
OQSta  avrarded  aa  between  the  daiaamts,  if  the  mastw  shall 
BO  direct:  andlt  is  further  ordered,  that  the  said  travwsiog 
note  shall  ba  to  the  following  effsct,  having  regard  to  the 
dreomstances  of  eadi  ease,  that  ia  to  aaj— 


In  the  matter  of  tbe  act  to' 
facilitate  the  sale  of  in- 
cumbered estates  la  /rr- 
lamd, 

Ex-parte 
[Name  the  petitioner  In 
matter.]   


A  B.  a  person  whose  name 

la  included  as  an  Incumbrancer 
[w  having  a  charge]  on  the 
land  [or  leaae]  in  tbe  schedule 
to  the  petltimi  mentioned ;  or 
A.  B.  a  person  who  has  filed  a 

  charge  under  the  order  of 

reference  in  this  matter,  and  whose  charge  has  been  allowed ; 
or  A.  B.  a  person  having  an  interest  in  said  laud  [or  lease,] 
with  the  penniasion  erf"  the  master,  [as  the  case  may  be,] 
disputes  thecUm  ttf  C.  D.  In  tbe  secmid  sdiednle  to  the 
petition  mentioned,  either  wholly  or  In  part,  [as  the  ease 
may  be,']  and  reqoixes  the  said  O.  D.  to  fits  a  charge  and 
estatdiih  same. 

9.  It  Is  fbrther  ordered,  that  If  any  person  who  shall  be 
entitled  to  any  charge,  not  being  an  incumbrancw,  within 
the  meaniag  of  the  sfdd  act.  [including  any  such  i^portioned 
charge  as  in  said  act  mentioned,]  ahalt  be  willing  under  the 
provisions  of  the  twenty-second  section  of  the  aaid  act,  to 
accept  a  gross  nm  !■  satishction  of  such  charge,  and  shall 
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Alaaohirge  andersdd  order  of  reference  for  aach  porpoae, 
and  tf  the  master  thall  inclade  In  his  report  eooh  cliar^  «■  an 
iooumbrmnce  under  the  provtsions  in  snoh  section,  it  sliaU 
be  lawful  for  the  master  to  bIIott  snoh  som,  not  exceeding 
five  poBDds.  for  the  costs  of  aach  oharge.  as  tlie  master 
shall  tUnli  fit ;  proridad,  alwagrs,  that  In  oas«  aaM  charge 
■hall  be  contested,  the  master  shall  be  at  libertj  to  allow 
inch  additional  anm  beyond  five  pooods,  as  he  may  deem 
reaaouaMa. 

10.  And  it  is  fiirther  ordered,  that  if  any  incnmttrancer, 
or  peraon  haTlnK  a  charge  to  whom  an  arreu  on  foot  of  such 
charge  i»  dae,  shall  claim  priority  orer  any  other  chaixa 
or  incnmbrance.  prior  in  point  of  date,  under  the  provisions  of 
the  act  for  the  registry  of  deeds,  or  the  act  for  the  registra- 
tion of  judgments,  or  upon  any  other  ground,  such  person 
ahall  be  at  liberty  to  &le  a  charge  for  the  purpose  of  claiming 
aneh  priority,  if  such  plority  ^11  not  appear  io  the  seoond 
BCbednle  to  snoh  petltton ;  and  shall  hi  anch  oaae  be  entitled 
to  aneh  oMts  of  proving  such  daim,  not  ezoee^ng  five  pounds 
Hthe  master  shall  direct:  provided,  alwqrs,  that  in  ease 
Baid  charge  ahall  be  contested,  the  master  shall  be  at  liberty 
to  aDow  such  additional  sum  beyond  the  fire  pounds  as  he 
may  deem  reaaonabie ;  and  provided  also,  that  the  coats  of 
any  disdiarge  which  may  be  filed  to  such  charge  by  any 
other  incumbrancer  shall  not  be  borne  by  the  owner  of  the 
land  or  lease. 

11.  And  itla  ftarthw  wdered,  that  where  theowoer  of 
land,  or  of  a  lease  shall  present  apetldoa  under  said  aet,and 
such  owner  shall  be  only  tenant  for  life,  or  have  some  other 
limited  interest  therdn,  and  where  flrom  ^e  £saUlity  of  tlie 
party  entitled  in  remiUnder,  or  for  any  other  cause,  the  mas- 
ter shall  so  think  right,  it  shall  be  lawful  for  the  roaster  to 
direct  a  cturge  to  be  filed  by  any  person,  in  whom  it  is  stated 
fay  tiM  second  schedaie  to  the  petition,  sueh  charge  or  incnm- 
braooe  Is  vested ;  and  to  require  such  proof  aa  to  the  said 
hwonrimuice  or  charge  as  be  m^thinlc  right;  and  to  allow 
andk  coats  tor  taeh  charge,  and  fbr  provU^  naie,  as  the 
muter  ttuU  think  raaaonable,  In  oaae  mom  ahall  be  proved 
to  Ida  aati^ction. 

18.  And  whereaa,  If  the  petition  by  the  owan  of  land, 
orirfalease,  under  the  second  or  fourth  sections  of  the  sidd 
act,  be  property  prepared,  as  hcrdo-before  directed,  the 
expense  of  filing  a  charge  thweunder,  for  the  purpose  of 
again  stating  the  uses  snd  limitations,  or  trusts.  If  any  to 
whieh  ssid  land  or  lease  is  snl^t,  or  for  the  purpoee  of 
any  of  tiie  other  enquiries  directed  by  the  order  of  reference, 
wUI  be  unnecessary— it  is  further  wdercd,  that  no  charge 
■ball  be  filed  for  any  aueh  porpoaea.  under  aM  order  of  re> 
ference,  nnleas  the  master  shall  otherwiae  direct ;  and  if 
the  master  shall  direct  a  charge  to  be  filed,  it  shall  be  con< 
fined  to  such  matters  as  the  master  shall  direct ; — and  it  is 
further  ordered,  that  the  master  shall  lie  at  liberty,  if  he 
shall  consider  that  the  petition  saffldently  sets  forth  and 
pots  in  issue  the  documents  and  other  matters  necessary  to 
be  proved  under  the  order  of  reference,  to  proceed  to  make 
the  enquiries  directed  by  said  order  npon  a  summons,  with< 
out  any  charge  being  filed ;  and  if  the  master  shall  direct 
anch  charge  to  be  filed,  no  costs  thereof  shall  be  allowed  to 
Um  K^tor  aa  against  the  petitioner,  nnleas  the  BUatar  ihill 
othwwlse  jUrect. 

13.  It  is  further  ordered,  that  if  proceedings  shsU  be 
taken  before  the  master  upon  such  petition  without  a  charge 
bdng  filed ;  the  petiUon  shall  be  considered  as  a  charge, 
for  the  purpose  of  cotitliog  any  person  to  file  a  disoliarge 
to  such  petition,  who  would  hare  been  ratiUed,  according 
to  the  practice  in  the  master's  ofllce,  to  file  such  discharge  if  a 
charge  had  been  filed;  and  where  s^d  petition  shall  be  pro- 
ceeded  on  as  a  charge,  all  general  ordera  of  the  Court  shall 
be  ^iplioable  to  the  proceedings  on  each  petition  as  would 
be  applicable  to  proBcedings  on  a  charge. 

14.  Tt  It  (hrtber  ordered,  that  where  a  petition  shall  be 
presented  by  the  owner  of  land,  or  of  a  lease,  under  the 
second  or  fourth  sections  of  the  said  act,  [whether  the  said 
owner  stiall  or  shall  not  hare  previously  contracted  for  the 
esle  thereof,]  and  an  'order  of  reference  shall  be  made 
thereon,  [the  advertisement  which  the  muter  shall  cause  to 
be  published  under  the  fourteenth  section  of  the  said  act, 
in  addition  to  the  matters  directed  by  the  said  section,] 


shall,  iuBtead  of  requiring  all  persons  having  iDcenAaBeii 
to  o(Hne  in  and  prove  their  dsmaada.  require  «ii  Int  iiitii 
cers  and  persons  having  charges  to  proceed  in  the  quq. 
directed  hj  the  eighth  general  order  her«o-before  let  fonii- 
and  in  case  the  master  shall  cansa  any  notice  to  Iw  icnti 
under  the  16th  section  of  the  atld  net,  npon  any  p(nQg|: 
whom  it  shall  ba  atatad,  Inthe  aeeood  sdMdnletothtMil 
petition,  that  an  incnndmuMe  or  charge  li  vested,  m 
person  dull  not  be  entitled  to  any  eoata  of  ^peari^Min 
the  master  In  pursuance  of  sudb  notice^  "th^thiitmt 
costs  as  are  fvovided  for  by  these  general  ordm, 
the  court  shall  otherwise  direct. 

15.  It  is  further  ordered,  tiiat  in  every  report  tot«B,j, 
by  the  master  under  any  order  of  reference  mAa  tbt  inj 
act,  the  master  dmll  state,  in  a  schedule  to  his  nid 
the  number  of  meettngs  which  have  taken  ^sce  nader  tkt 
saM  order  of  r^prenea,  and  the  dates  of  soeh  meeiiiiti, 

Masibbs  Bawr,  C. 

T.  B.C.SaiTa,Jf.iL 
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DUBLIN,  FEBRUARY  3,  1849. 
— 4 — 

A  consWlerable  portion  of  the  present  article  was 
prepared  for  last  week's  publicatioa,  but  was 
obliged  to  be  held  over  from  want  of  space.  It 
was  our  intratioD  to  have  preseoted,  tn  the  same 
Tiantber,  our  view  of  the  probable  working  of  the 
AiA  for  the  Sale  of  Incumbered  Estates,  now  that 
the  General  Orders  have  rendered  it  complete. 

Believing  that  the  professions  would  find  those 
General  Orders  useful,  we  had  directed  them  to 
be  printed  tn  extenao.  Unfortunately,  the  com- 
positor, after  they  had  been  correctedi  when 
arranging  the  matter  into  pages,  transpoaed  some 
Hoes  in  page  93,  which  made  the  first  two  para- 
grapiis  of  that  page  uniutelUgtble,  and,  when  dis- 
covered,  there  was  no  time  to  amend  the  mistake 
without  delaying  the  publication  of  our  last  num- 
ber,  to  the  disappointment  of  our  subscribers. 

We  r^ret  that  this  error  was  committed,  and, 
as  the  best  amende  in  our  power,  will  present  them 
vith  a  corrected  copy,  which  shall  be  forwarded  to 
each  on  Monday  next. 

We  would  ask  them  to  remember,  that  at  the 
outs^  of  the  career  of  every  man,  and  every  pub- 
lication, there  are  difficulties  to  be  overcome,  and 
early  struggles  to  be  borne,  and  on  this  occasion  to 
Bvaid  to  us  a  generous  and  kindly  indulgence. 

Some  three  months  ago,  we  stated  our  opinion 
that  very  few  sales  would  be  made  oat  of  the  Court 
vS  Chancery  under  the  Incumbered  Estates  Act, 
and  we  still  believe  that  opinion  to  have  been  cor- 
rect. With  reference  to  sales  by  order  of  the  court, 
the  act  pretenta  two  very  different  aspects ;  when 
viewed  with  respect  to  incumbrancers,  its  operation 
is  limited  predsely  to  that  class  least  likely  to 
resort  to  it ;  and  we  adhere  to  our  opinion,  that  so 
long  as  th^  have  the  power  of  selecting  their 
equitable  remedies,  they  will  prefer  the  beaten 
tradt  of  filing  bills,  via  (rite,  dm  fute.   We  have 


already  pointed  out  some  of  our  reasons  for  arriving 
at  this  condnsion. 

We  understand  the  first  five  of  the  General 
Orders  to  apply  to  every  petitioner,  whether  he  be 
incumbrancer  or  owner.  No.  1  directs  every  peti- 
tion to  be  verified  by  affidavit.  Now,  a  plainfifi*  in 
an  Equity  suit  is  not  required  to  do  this  on  filing 
his  bill  Whether  it  would  be  a  better  principle 
that  he  ahould  be  obliged  to  make  such  an  affidavit, 
is  not  the  present  qaeetion  *,  but  the  non  necessity 
for  doing  so  Is  certainly  a  priviU^  and  in  favour 
of  a  plaintiff.  He  is  allowed  to  ransack  and  lay 
naked  the  heart  of  the  defendant — to  file  fishing 
bills — to  pat  his  case  in  every  ima^nable  form  of 
language  that  the  ingenuity  of  his  counsel  may 
devise — to  make  positive  assertions  for  the  puipose 
of  discovery,  and  even,  if  maliciously  inclined, 
literally  to  torture  his.,  opponent  by  searching  in- 
terrogatories, whilst  he  himself  has  the  privilege  of 
being  a  uqn-juror.  Wherever,  then,  there  is  a 
question  to  be  litigated,  or  likely  to  be  in  any  way 
disputed,  or  in  which  the  rights  of  an  incumbrancer 
can  be  facilitated  by  the  answer  of  a  defendant, 
the  incumbrancer  wiU  still  adhere  to  the  old 
practice. 

General  Order  No.  ^  requires  that  the  deponent 
shall  depose  not  only  to  the  truth  of  the  several 
matters  in  the  petition,  but  to  the  absence  of  their 
being  any  person  having  any  estate  or  interest,  or 
any  incumbrance  or  charge  on  the  land  or  lease, 
othv  than  the  person  named  in  the  potion ;  and 
in  the  third  order,  whifdi  applies  solely  ta  incum- 
brancers, the  petitioner  is  directed  to  sUto  the  oaes 
or  limitations,  and  the  trosta  to  which  the  land 
stands  limited  (in  fact,  the  order  must  have  directed 
this,  the  act  having  previously  done  so),  and  the 
name  of  any  person  who,  to  the  knowledge  or 
belief  of  the  petitioner,  has  any  estate  or  interest 
in  the  lands  or  lease  in  the  petition  mentioned,  but 
the  petitioner  is  not  to  be  allowed  any  ooita  or 
expenses  for  searching  the  r^istry. 

The  fourth  order  applicable  to  incumbrancers, 
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directs  a  statement  that  the  schedule  to  the  petition 
annexed  oootaios  a  true  and  correct  list  of  all  incum- 
brancea  and  chaises,  and  the  names  of  ttie  aewal 
persons  entitled  tibei^o^  and  the  sums  due  thereon, 
and  that  there  is  no^  to  the  knowledge  or  belief  of 
the  petitioner,  any  iocumbranoe  or  charge,  save 
those  set  forth  in  the  schedule.   The  petitioner  is, 
however,  not  to  be  allowed  any  costs  for  searches. 
This  and  the  preceding  provisioo,  as  to  costs,  are 
not  to  apply  to  any  searcbM  which  may  be  directed 
by  the  Master  to  whom  the  petition  may  be  re- 
ferred.   Now,  an  immensity  of  trouble  is  thuH 
thrown  on  the  petitioner,  which  he  is  not  obliged 
to  take  if  he  file  his  bill.    It  it*  sufficient  for  him 
to  state  A.  B.  C.  D.  respectively  claim  some  interest 
in  the  lands,  but  what  that  interest  may  be,  is 
immaterial  to  him,  provided  they  are  puisne  to  his 
claim  ;  it  is  enough  to  bring  them  before  the  court, 
and  then  they  may  guard  their  own  rights.  An 
incumbrancer  will  not  take  trouble  without  a  cor- 
responding benefit.   N«tharcan  we  see  the  predse 
otgect  (tf  requiring  the  petitioner  to  make  such 
statemoits  and  affidavit    If  he  does  not  make 
searches,  the  information  he  gives  the  court  must 
necessarily  be  imperfect;  if  he  does,  he  may  not 
be  allowed  for  them;  and  he  is  in  this  unfair 
dilemma,  either  to  give  the  court  no  information, 
being  in  uo  pontion  to  give  it — and  in  that  case 
may  have  his  petition  dismissed — or  if  he  give  per- 
fect information,  to  run  the  risk  of  paying  the  cost, 
of  so  doing.    His  petition,  if  we  understand  the 
scope  of  the  orders,  will  not  be  adopted  by  the 
Master,  as  in  the  case  of  an  owner,  and  therefore 
is  just  as  useless,  when  an  order  of  reference  has 
been  made  on  it,  as  a  bill  after  a  decree  to  account. 
All  the  accounts,  all  the  real  work,  in  fact,  must 
be  done  in  the  Master's  office.   How  can  an  incum* 
brancer  be  expected  to  states  not  only  each  incum- 
brance, but  the  sum  due  upon  it,  with  any  ap- 
proximation as  to  accuracy,  or  for  any  ns^d 
purpose  ? 

Again,  General  Order  No.  3  rcignlates  that  the 
fees  and  costs  shall  be  the  same  as  those  allowed 
on  similar  proceedings  fn  any  cause  or  matter 
pending  in  the  court.  Now,  we  do  no(  profess  to 
know  the  praotiee  of  the  taxation  of  costs,  or  the 
scale  of  fees,  but  we  believe  that  no  fee  is,  as  a 
general  rule,  allowed  for  the  preparation  of  a  peti- 
tion by  counsel.  If  this  be  so,  the  proceeding 
under  this  act  being  by  petition,  no  fee  will 
be  allowed  on  taxation.  The  petitioner  must, 
therefore,  either  dispense  with  the  assistance  of 
counsel  in  the  preparation  of  a  petition  infinitely 
more  troublesome  than  the  preparation  of  a  bill, 
or  pay  the  fee  out  of  his  own  pocket,  or  trust  to  the 
Taxing  Master's  discretion  for  its  allowance.  The 
fees  to  solicitors  are  much  less  liberal  on  filing 
petitions  than  on  filing  bills.  We  believe  that  most 
suitors  would  desire  and  require  the  advice  of 
counsel,  and  so  would  the  solicitor,  who  would 
otherwise  have  moch  responsilulity  cast  upon  him. 

General  Order  No.  5  requires  that  every  peti- 
tion shall  contain  an  undertaking  by  the  petitioner 
to  submit  to  such  order  as  the  court  may  think 
proper  to  make,  in  the  event  of  its  appearing,  on 
any  inquiry  to  be  directed  under  the  petition,  that 


such  petitioner  was  not  a  peraon  authorised  by  the 
statute  to  present  such  petition. 

We  suspect  few-  incumhranoeM  will  like  to  ait 
this  underwcing,  which  impliei,  too,  a  doubt  of 
the  power  of  the  court  to  make  nny  order  it  thiob 
just.  Suppose  an  incumbranoer,  who  believes 
himself  the  first,  presents  his  petition,  and  suppoie 
the  owner  of  some  charge,  which  has  lain  dormant 
so  long  as  to  have  been  believed  extinct,  snddtml; 
to  start  from  his  fabled  slumber  into  living  exitt. 
eoce,  and  be  reported  the  first  creditor ;  in  mch 
case  would  the  petitioner  be  a  person  aatboriud 
to  present  his  petition  ?  Would  he  ran  the  riA 
of  having  his  undertaking  put  in  fore^  what  be 
rtuis  no  such  risk  by  filing  his  bill. 

We  again  suppose  a  case  of  disputed  priority, 
and  the  petitioner  to  be  postponed ;  in  sudi  t»u, 
would  he  not  run  a  similar  risk,  and  will  he  do  n? 
Again,  the  hardy  incumbrancers  who  venture  on 
the  untrodden  ground  have  to  remember  that  it  bai 
not  yet  been  smoothed  by  judicial  dedtioo,  and 
that  the  piooeers  must  dear  the  way  at  much 
trouble,  cost*  and  expois^  fin-  their  more  fbrtoiMe 
soooessors. 

In  making  these  observations,  we  mean  to  find 
no  fhalt  with  the  Orders,  we  speak  only  of  their 
effect  We  believe  them  to  have  been  prepared-, 
an  attentive  perusal  shews  us  that  they  have— with 
great  care,  but  we  think  that  they  are  obviouijj 
framed  to  facilitate  owners  rather  than  incombnn. 
cers,  and,  considered  with  regard  to  the  owner,  «e 
think  both  Act  and  Orders  have  conferred  a  roon 
important  boon  on  him  ;  for  the  first  time  in  lire 
history  of  our  jurisprudence  there  has  been  happily 
devised  a  judicial  course  of  proceeding  whidi  vil] 
enable  him,  if  honest,  to  sell  his  estate  npidlj, 
cheaply,  securely. 

We  have  littie  doubt — exclusive  of  the  expenne 
of  searches,  which  must  vary  according  to  Uie 
length  and  complication  of  the  title — that  an  owner 
whoee  ease  is  straightforwardly  stated  In  his  po- 
tion can  free  himself  from  incumbrances  afiimir^ 
his  jHwpertv  by  a  sale  of  a  p<Htion  of  it  at  a  v«v 
inconsiderable  expense.  The  proceeding  by  him  n 
as  follows — his  petition  is  to  state  condsely  and 
clearly  the  nature  of  his  title,  and  to  have  annexed 
in  one  sdiedule,  the  incumbrancers  in  their  prioritj, 
and  the  sums  due  to  each,  and  in  the  other  a  rental 
of  the  estate.  This  petition,  carefully  prepared, 
will  carry  the  owner  through  the  court  The 
Master  is  at  liberty  to  adopt  it  the  creditor,  if  be 
sees  his  debt  properly  scheduled,  cannot — except 
at  the  risk  of  paying  his  own  costs — and  indeed 
has  no  need  to  disturb  or  alter  it.  This  wan  a  very 
happy  idea.  The  business  in  the  Master's  office  ii 
thus  considerably  reduced. 

Where  the  owner  {s  seized  of  an  estate  of  inherit, 
ance  in  possesion,  the  direction  of  a  few  adm- 
tisements,  and  the  preparation  of  a  report,  the  echo 
of  the  petition  may  ocmipriae  it  alL 

Whov  the  owner  p^tioner  is  tenant  for  life,  we 
do  not  observe  any  General  Ordw  regulating  the 
practice  as  to  remaindermen,  minors,  or  pemni 
under  disability,  and  their  rights  become  of  ntreme 
importance  where  the  petition  seeks  to  hare  a  pre- 
vious contract  for  sale  carried  into  t^ect.  And 
althongh  In  simple  eases  the  adoption  of  the  peti. 
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tioD  in  tiie  Mastei's  office  It  «n  excellent  innovatioD 
oD  tbe  present  practice;  in  more  w«ghty  ones, 
wbere  priorities  are  disputed,  the  expcDfie  of  taking 
out  a  voluminous  document  by  eacli  disputing 
creditor  will  be  considerable.  An  extract  from  it 
vould  not,  in  many  instances,  be  sufficient,  or,  at 
least,  culling  the  precise  points  would  require  more 
lime,  perusal,  and  discretion,  than  a  solicitor  in 
extensive  practice  could  afford  unpaid  to  give. 

Tbe  advantages  to  tbe  ovntr  are,  however,  great, 
the  power  of  apportioning  head  rent,  of  having  the 
land  sold  discharged  of  unredeemable  charges  are 
io  themselves  very  impOTtant  benefits. 

The  act  nnder  our  ecmsideration  affords  abandaat 
evidence  id  the  difficulty  of  m^ng  the  transfer  of 
hod  easy*  and,  at  tbe  same  time,  of  preserving 
future  ioteresta  unimpdred.   Real  property  cannot 
be  Dude  to  pass  from  hand  to  hand  like  a  bale  of 
merdiandize,  and  be  also  made  the  subject  of 
family  settlemeot.    This  act  was  compiled  with 
great  care.   The  bill  was  wiginally  iitfroduoed 
into  tbe  Hotue  of  Lords  by  the  Lord  Chancellor  of 
England  in  the  aession  of  1 B47,  and  again  in  that  of 
IS& ;  tbe  meaaure  underwent  considerable  discus- 
sioD  in  tbe  Houae  of  Commons,  and  was  sulyected 
to  exteasiTe  alteration,  and  little  improvement  Its 
avowed  object  was  to  give  "  curr^cy  to  land,"  to 
facilitate  its  tranafer,  and  yet,  though  it  does  effect 
important  Ganges  in  tbe  law,  and  confer  a  boon 
OD  ineajnhered  proprietora,  its  operation  will  b%  u 
respects  then,  but  partial,  and,  as  respects  ineom- 
braucer*,  almost  a  dead  letter.     In  seeking  to 
effe<^  the  ol^ect  <d  umplifying  titles,  and  super- 
seding the  present  practice  of  judicial  sales,  it 
ibouM  not  ha  orarlocAed  that  litigatioa  wiU  not  be 
therein  diahiisbed,  it  will  perha|>s  be  increued 
10  a  dofdieate  ratio^  first  taking  its  turn  at  the  land, 
and  then  at  the  pnrchaae  money. 

We  would  deprecate  tbe  idea  that  we  write  from 
a  spirit  of  hostility  to  the  principle  of  the  act,  on 
the  contrary  we  are  fneodly  to  it,  and  lament  its 
necessarily  restricted  operation.  In  dealing  with  a 
complicated  system  like  ours,  with  a  due  and  tender 
r^rd  to  existing  interests,  the  wisest  and  most 
esperienced  legislator  will  find  no  ordinary  diffi* 
culties  around  and  tbout  his  path,  difficulties  tbe 
largest  experience  cannot  at  once  devise  means  to 
overeoae;  tbe  end,  however,  though  not  yet 
reicbed,  ia  attainable,  and  unquestionably,  ao  far 
ai  owners  are  concerned,  this  act  is  a  move 
onwards. 

Hitherto  the  Court  of  Chancery  baa  been  jottiy 
feared  by  praprietMa  whoae  eetatea  have  been  so 
unfortunate  aa  to  zeqnixo  ita  interfereoee }  riwaya 
appearing  there  at  dflfendanli  they  have  generally 
soo^t  to  baffle  and  pcMract  tbe  plaintiff,  in  the 
vain  hope  of  eab^cating  themaelves  before  a  sale. 
Bat  thve  was  **  no  lu<^  in  leisure,"  their  object, 
furthered  by  the  tediousness  whicli  has  hitherto 
appeared  inseparably  identified  with  Chancery  pro- 
ceedings, was  gained  to  their -ruin,  and  the  wasting 
away  of  their  estates,  deteriorated  and  disim- 
proved  by  an  absentee  Chancery  Receiver,  and  by 
the  accumulation  of  costs.  The  sale  came  at  length, 
and  left  tbem— 4f  their  longevity  survived  it — in 
their  "old  age  naked  to  tlieir  enemies."  Let  us  hope 
^t  a  now  era  hai  axtoeo,  and  tiiat  what  has 


hitherto  been  an  Instrnment  of  destruction  to  pro- 
prietors, may  be  converted  into  their  effiMjdve  and 
effident  ally. 

— ♦ — 

The  practice  of  lodging  money  in  court  has  been 
lately  considerably  modified  both  in  the  Courts  of 
Queen's  Bench  and  Exchequer.  Formerly  a  de- 
fendant could  at  any  period  before  trial,  or  without 
notice  to  the  plaintiff,  pay  money  into  court,  and 
the  latter,  on  tbe  very  eve  of  trial,  was  often  taken 
by  surprise  by  the  service  of  the  rule.  The  pay- 
ment was  firequeotly  made  so  late,  that  litigation 
waa  not  checked,  and  the  plaintiff  had  not  the  op- 
portunity for  reflection  as  to  the  withdrawal  of  hie 
record.  All  his  expenses  had  been  incurred,  and 
wben  he  waa  so  far  committed — as  occurred  in  the 
case  of  Grwnt  v.  Coughhn^  whm  he  only  bad 
notice  on  the  very  day  of  trial,  at  a  country  asnze 
town — be  would  most  likely  proceed  to  the  end. 
The  Court  of  Queen's  Bench,  finding  that  the  gene- 
ral rule  of  1 834  did  not  provide  for  such  a  case,  last 
term  made  a  rule  that  no  order  should  be  given  for 
liberty  to  lodge  money  after  plea,  without  the  special 
Older  of  the  court,  or  a  judge,  upon  application  for 
that  purpose.  The  motion  must  boon  notice;  at  least 
the  practice  is  so  settled  in  th^  Court  of  Exchequer, 
who,  on  Thursday,  refused  an  application  for  liberty 
to  lodge  money,  where  no  notice  had  been  served. 
Tbe  notioe  must  also  undertake  to  pay  not  only  tbe 
ooata  of  tbe  action  incurred  at  the  time  of  tin 
lodgment,  but  any  Airther  costs  the  Court  may 
direct. 

Whilst  tbe  Courts  thus  guard  the  plaintiff  from 
being  taken  by  surprise,  they  are  equally  stringent 
in  depriving  him  of  costs,  if  he  persevere  in  hit 
action  a^r  the  lodgment,  and  be  unsoccessfbL  In 
such  case  he  will  disentitle  himself  to  the  entire 
costs  of  the  action,  whether  incurred  previously  to 
the  payment  of  money  into  court,  or  afterwards. 

This  point  was  first  decided  in  the  Exchequer, 
and  has  been  ruled  in  the  same  way  in  the  Queen's 
Bench,  in  the  case  of  Kershaw  v.  Lindtay,  reported 
io  a  previous  number,  p.  31,  the  discussion  of  which 
occasioned  the  promulgation  of  the  rule  to  which 
we  have  adverted. 

Tbe  practice  now  stands  on  a  very  intelligible 
footing;  tbe  plaintiff  is  allowed  full  opportunity 
of  consid^og  whether  he  will  proceed  further, 
and  if  he  does  so  advisedly,  he  must  be  prepared 
to  lose  the  costs  of  the  action,  if  he  be  unsuccewful, 
and  to  consider  the  cause  of  action  on  which  the 
money  has  been  paid,  as  if  it  had  been  stnxk  out 
of  the  declaration  altogether. 

— ♦ — 

ffilaty  Term,  Uth  January,  1849. 

At  a  council  of  the  benchers  of  the  honourable 
Sodety  of  King's  Inns,  this  day  holden  at  their 
Chamber,  at  the  Four  Courts,  it  was  unanimously 
resolved—"  That  the  call  of  Richard  Dunn  to  tbe 
rank  and  d^ee  of  a  bvrister-at-taw,  in  this  society, 
be  forthwith,  and  it  is  hereby  vacated,  and  that  be 
b^  and  be  is  hereby  dii^arred,  and  that  his  name 
be  struck  out  of  the  books  of  this  society." 

Thursday  last,  Fieroe  Mahooy,  Esq.,  waa  aworu 
in  Clerk  of  the  Crown,  in  the  room  of  Walter 
Bourne^  Esq.,  deceased. 
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iCotttiiaud  from  p.  88.^ 

121.  That  notwithstandiog  anTthin^  ber^  contained, 
the  Lord  Chancellor  ma;  appoint  anjr  nomber  of  perscHie  to 
act  as  official  managers,  and  by  any  general  order,  or  by 
any  apeciid  order  with  reference  to  any  particular  company 
direct  that  the  cAdal  manaffarvofai);  eompany  to  be  wonnd 
np  under  this  act  aball  be  cboaoo  exelnsiTdyt  or  at  thedia- 
cretioa  of  the  maater,  from  the  Hat  trf  persons  to  be  ao 
appointed  as  tnm  a  date  to  be  fiied  by  any  each  order,  and 
also  to  direct  that  saoh  official  managers  shall  be  nuned  or 
selected  in  rotation  or  otherwise,  and  also  to  determine 
whether  any  and  what  eecurity  shall  be  giTCn  by  any  official 
managers,  and  whether  they  shall  exercise  the  authorities, 
giving  to  the  official  manager,  and  in  all  respects  to  fix  and 
r^olate  the  duties  of  the  official  managers ;  and  in  default 
of  any  aucb  order,  all  the  proviriona  Id  tbU  act  oontaioed 
with  reforenoe  to  the  oSldal  tuanacer,  dutiea,  shall  apply 
In  allrespecta  to  any  official  manager  to  be  ^pidnted  under 
this  present  claose. 

122.  That  the  Lord  Chancellor  of  Oreat  Britain,  with 
the  advice  and  consent  of  the  Master  of  the  Bolls  and  any 
one  of  the  Vice  Chancellors  for  the  time  bring,  or  with  the 
advice  and  consent  of  any  two  of  the  Vice  Chancellors,  may 
make  and  prescribe  such  rules  and  orders  cbnoemiDg  the 
form  and  mode  of  proceeding  to  be  hod  tvx  settling  and 
enfordng  the  contribntion  to  be  paid  |>jr  any  ooatribntory 
of  any  company,  and  the  practice  to  be  obsorred  by  the 
court  in  or  relating  to  such  proceeding,  and  the  f(vm  and 
mode  of  proceeding  to  be  had  and  taken  boftnre  the  master, 
or  by  reference  from  the  court,  in  any  matter  relating  to 
contribution,  as  shall  seem  necessary  for  the  advancement 
of  justice,  and  for  adjusting  the  rights  of  the  parties  con- 
cerned, and  getting  in  the  assets,  and  for  aacert^ning  and 
discharging  the  liabilities  of  such  company,  and  requiring 
the  creditors  to  cl«m  their  debts,  and  flsally  windhig-np 
the  afflairs  thereof  with  as  littie  driay,  exprnso,  and  uncer- 
tainty as  poaaible,  and  afterwarda  to  vary,  dischaqce,  or 
alter  aoch  rules  or  orders,  by  any  other  roles  or  orders, 
although  such  rules  and  orders,  may  repeal  or  vary  tiie  pro- 
vi^ons  as  to  procedure  eontained  in  this  act  or  may  prescribe 
others  in  lieu  of  (he  same ;  provided  ttut  such  rules  and 
orders  shall  be  laid  before  both  houses  of  pariiament  within 
one  month  from  the  making,  if  parliament  be  then  sitting, 
or,  if  parliament  be  not  then  sitting,  within  one  month  from 
the  commencement  of  the  then  next  sesriou  of  parliament. 

123.  That  the  district  commissioners  of  the  court  of 
bankruptcy  and  the  Judges  of  the  county  courts  shall  be  and 
they  are  hereby  appointed  to  be  maaters  eztfrnwdinary  of 
the  Court  of  Chancery  for  the  purpoaes  of  this  act;  aiKliho 
aaid  Lord  Chancellor  or  the  Masterof  the  Rolls,  on  petition 
to  be  presented  to  him  in  any  matter  depending  under  this 
act,  may  direct  the  master  to  refer  all  of  the  said  matter  to 
any  such  district  commissioners  of  the  court  of  bankruptcy 
or  judges  of  the  county  court,  and  by  any  order  direct  that 
Mieh  diatfict  conunisaiOBora  or  Jodgea  shall  exercise  in  the 
matters  referred  to  him  all  authorities  by  this  act  given  to 
the  master;  and  that  the  proviakna  In  thto  aot  Air  tha  mak- 
ing and  laying  before  parliament  geoerat  rules  and  orders, 
shall  In  all  respects  apply  to  any  rules  or  orders  to  be  made 
for  the  regulating  the  authorities  to  be  exercised  by  any 
such  district  commisrioners  and  judges  in  any  proceedings 
under  this  act. 

134.  That  the  provialoos  in.tUs  act  contained  for  the 
making  and  laying  befora  pariiament  general  orders  and 
rules  for  the  purpoeaa  of  this  act  by  the  Lord  Chancellor  of 
Great  Britain,  shall  io  all  reapeota  apply  to  any  rules  and 
orders  to  be  made  by  the  Lord  Chancellor  of  Ireland,  with 
the  advice  and  assistance  of  the  Master  of  the  Eolla  In  In- 
land,  for  the  purposes  of  this  act  In  Ireland,  such  rules  and 
orders  to  be  laid  before  parUament  in  like  manner  as  any 
rules  and  orders  by  the  Lord  Chancellor  of  Great  Britain. 

1 25.  That  any  petition  for  wiodiog-ap  under  thia  act  shall 
eonatitnte  a  Ua  pendana  within  the  tenna  of  S  &  S  ^ct.  c. 
1 1 ,  provided  the  same  be  registered  In  manner  reouired  by 
such  act 

136.  That  tiu  forms  contidned  In  tliesehedab  to  tUa  act 
with  aneh  Tariations  tberrin  aa  be  espedlrat  In  any 
partienlar  oaae,  may  be  used  In  wiy  prooMdh^s  andar  tiiia 


act,  to  which  the  same  shall  reapeetlvdj  be  applicriiie,  is 
whole  or  in  part. 

127.  That  this  act  shall  not  Uf^j  to  SeotloMd,  aa^ 
ao  br  aa  is  by  thia  act  provkML 

IS8.  That  tills  act  may  be  amended  or  rqeakd  fajci; 
act  to  be  passed  fat  this  sesrion  of  puBamenL 


Sohednle  to  wMcb  the  forcgiring  act  rehrs. 
1.  AdverHammU  ofpttiUamfor  dinohoim,  ar  dawtaNi 

and  winding't^. 
In  the  matter  of  the  Joint  Stock  Companies  Winding-of  Ao, 
1848,  and  of  the  compacy. 

^  petition  for  the  dissolution  and  winding-up  [or  furlht 
winding-up,  as  the  cose  stay  be,"]  of  the  above-naoMd  ccs- 
pany  was  presented  to  [the  Lord  Chancdkir,  Mssterrffa 
B<db,  ^c.  OS  tlu  out  auqr  be,  meeifyiMjf  iriksfko-nA;. 
lattdor  Irebad,'}  tqr  [aameti^tMpttithmrwpilkimn] 
the        day  of        IS  . 

S  Mandatory  part  of  ordar  eittiue. 
In  the  matter  of  the  Joint  Stock  Companies  Wiu^-sp  Ifl. 
1848,  and  of  the  company. 

His  lordsUp  [or  his  honoor]  doth  order,  tbst  (he 
company  be  absolutely  dissolved  as  from  this  day  [er 
the  day  of  1  and  wound  up  [or  be  sbHliiieb 
wound  up3  under  the  provisions  of  the  Joint  Sbxk  &» 
paoies  Wiuding-np  Act,  1848,  [here  insert  tpedaldiratv!*!. 
i/m^.}  And  it  is  ordered,  that  It  be  referred  to  tia  bum 
of  thia  court  io  rotation  [or  to  aneh  mastar  as  any  be  uord 
In  the  order]  to  wind  vp  the  affkliv  of  tiie  ssid  ccojia! 
under  the  prorvidooa  of  the  said  aet. 


9.  AihartiMewma^inU»tw»to  t^9poiMisfiMi 
In  the  matter  of  the  Jtdnt  Stock  Companies  Wbdia|r-«p  iO, 
1846.  and  of  the  company. 
I  X  y..  the  Master  of  the  High  Court  of  ChucW) 
charged  with  the  winding-up  of  this  compsny,  berdijt.n 
notice,  that  I  shall,  at  my  chambers  in  SoBthsnjiton  Blad- 
ings, Chancery  Lane,  London,  on  the 
at         o'clock  in  the  ftirooooo,  or  at  audi  otkiri<i«irK<l 

thne  or  place  aa  I  may  then  or  afterwards  4i, 
official  manager  [or  ofidat  naaagersj  of  tlus 
IgivenoUee  thataU  parUea  Intereatad  are  eatUltduiatuoil 
at  anohtimo  and  place,  and  to  (rfTer  propcaaUflriAtMw 
aa  to  any  such  appointment. 

4.  Prt^eaal  ttf  nffieial  memager  [aarf*""*"*-] 
In  Om  matter  of  the  Joint  Stock  Companies  Wl»diBC-or  ^ 
1848.  and  of         the  oompsaj- 
Wt  hereby  propose  A.B.  to  be  official  BSDSpr(*J» 
company  [and  CD.,  E.F.,  &c.  to  be  his  snrrtiesj 

6.  Ordir  appoiatiag  i^jfieiai  mmnager  «arf  isrrf* 

adeertiBsaMii/. 

WeditMdag  the  dsy 
In  the  matter  ofthe  Joint  Stock  Companies  Vintog-iP**  | 

1848,  and  of  iki9  coiapaoy- 

I  do  order  and  appoint  If  JV.  of  tobeofiail»» 
ger  of  this  compsny,  and  I  direct  that  ****''V,,^ 
from  the  date  hereof  he  do  enter  Into  his  own  (**^ 
to  the  amount  of  nine  thousand  pounds  [or 
themaaterahaUfix.'\   And  1  do  approve  of 
ticmod  persona  to  ba  aureties  of  the  sttdX^* '""r  ^ 
pectire  amounts  aet  tqn^o^t*  their  rwgncA'n  u^'" 
sdwdnle  hereto : — 


aOHVDDLB. 

Sir  O.P.  ot^cBart, 
Q.R.  of  frc. 
S.r.  offt-c. 
V.W.ot^c, 
XZ.  of^e. 

Adoertitement.  jh^Att 
In  the  matter  of  the  Joint  Stoefc  CoflopantM  «>M^ 

IS48,andor         tha  ""f^Aiwi 
Xy.,  tiw  Uaaterof  thaH%h  Cont  efOHetir"*^ 


JES.000 

s,i»« 
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with  the  windlnff-vportUsflOinpMjr,  hMtUaday  ippointed 
y.If.  of         oflktel  naniffBr  of  tUs  oompuqr. 
Ditod  184      .  Xy.,Mata 


[  M      of  In  the  coanty  of         [GentlMUD,]  [Sir 

O.P.]  of  [Baronet,]  Ul^l  ia  in  ttie  said 

county         ,  [8.T.3  of  [*c  J  T.W.]  of  Ac,]  ud  [X.2.] 
of  [he.,1  before  our  Sovereign  Lady  the  Queen  appearing, 
have  acknowledged  tbemselrea,  and  every  of  them  hath  ac- 
knowledged himself,  to  owe  to  [X.T.3  [iht  master  diarged 
with  the  windios-up.]  Master  ot  the  High  Court  of  Ctuui- 
cery,  the  respective  sums  of  sterling  money  of  the  onited 
kingdom  of  Great  Britain  aod  Ireland  set  oppoeite  to  their 
respective  aamea  la  the  schedule  hereto,  to  be  p^d  to  the 
utd[X.Y.t]  his  executors  and  admiDiBtrators,  and  in  default 
of  pavment  of  the  said  sums  the  aald  TM-N.,  O.P.,  Q-K.. 
S.T^  T.V.,  and  X.Z.]  are  willing  and  do  agree,  and  every 
of  Ihem  Is  willing  and  doth  agree,  for  binuelf,  his  heirs, 
txtcvtm,  and  administrators,  by  these  presents,  that  the 
said  aiuns  shaU  be  levied,  recovered,  and  received  of  them 
and  eiery  of  them,  and  of  and  from  all  and  singular  the 
manors,  mesaaages,  lands,  teoements,  hereditaments,  goods, 
and  chatteb  of  thein  and  every  of  them,  wheresoever  the 
am  shall  be  found,   ^tness  our  Soverdgn  [Lady  Victo- 
ria,] by  tlie  Grace  of  God  at  the  united  Idngdbm  of  Great 
Briuun  and  Ireland  [Qneen,]  deboder  of  the  Mtb,  at  West- 
mhttcr,  the  day  of         in  the         year  of  [her] 

reifn>.  and  Anno  I>omiDi  18 

Vbereaa  in  the  matter  of  the  Jtrfnt  Stock  Companies 
Vitt^ng-ap  Act,  1848,  andofthe  company,  [XT.,] 

one  of  the  Masters  of  the  High  Court  of  Chancery  charged 
vitb  the  win<UDg-Dp  of  the  s«d  company,  has  by  order 
dated  appmnted  the  said  [M.N.,]  official  manager  of 
the  aud  conpoy,  and  baa  aj^oved  of  the  said  [Sir  O.P., 
BsroBct,  Q.S^  8.T.,  T.W.,  and  X.  Z.]  to  be  Us  sureties 
in  thcattooati  Mt  oppo^te  to  their  respective  names  la  the 
schedule  herrto:  now  the  condition  of  the  above-written 
recognisance  is  aacb,  that  if  the  said  [M.N.,]  bis  executors 
or  idminiatntorB,  or  any  of  them,  do  and  shall  account  for 
what  be  sbaU  Rceive  as  official  manager  of  the  stud  com- 
pany, at  such  periods  and  in  such  manner  as  the  said  mas- 
ter shall  ai^Kiiot,  and  pay  the  same  as  the  said  master  hath 
already  directed  or  shiJl  hereafter  direct,  then  the  said  re- 
cognizance to  be  void,  otherwise  to  renuun  in  fall  force  and 
virtas. 

SCBBDULZ. 

Saiw  St  that  to  order  anointing  manager  and  turetUf,  with 
tki  addition  of  tkt  nomt  of  the  ifffieial  manager,  and  tjf 
tki  camtat  o/Ue  reeognixanM' 

7.  Smumujw  partjf  or  witntm  to  MUend  i^/bre  Jfuftr. 

In  the  laatter  of  the  Joint  Stock  Companies  Wlnding-np  Act, 
1848,  and  of  the  company. 

These  are  to  will  and  require  you  and  every  of  yon  to 
niuai  this  snrnmoDS  is  directed  personally  to  be  and  appear 
before  ne  [X.T  ,J  the  Master  of  the  High  Court  of  Chan- 
cery chsrgsd  with  the  windlng-ap  of  the  said  company,  on 
the         day  of         next,  at         o'clock  in  the 
fertneoB,atmychambarB  la  Sontbamptcm  BnlMfaigs.  Chan- 
cery Laae,  LMdon,  then  and  there  to  be  ezmdned  before 
ne,  pnsusnt  to  the  statttebi  that  oaae  made  and  provided: 
and  also  that  you  bring  with  you,  and  produce  U  the  time 
and  (Osce  aforesaid,  a  certain  indenture  [describe  doon- 
nota,]  and  all  other  books,  papers,  deeds,  and  wrtttngs, 
and  otlier  documents,  in  your  custody,  poesestion,  or  power, 
in  anywiie  relating  to  or  other  the  affairs  of  the  said  com- 
fuy:  aad  hereof  Mil  not  at  your  pwiL    Given  under  my 
hndtUs         dayof         18  . 
Te  [X.T.] 

8.  Jfostsr'a  worraiiC. 
Is  the  natter  (rfthe  Joint  Stock  Ctrntpai^eB  Wlndiag-np  Act, 
1848,  and  of         the  eompany. 
I  appdnt         neart,  at         o'clock  in  the  noon. 
It  my  chambers  Is  Southampton  Buildings,  Chancery  Lua, 
Uadoa,  to  eeoMder  [the  Bader.4BeDtioiied  appUoatira,]  at 


wUch  tine  and  ptaoe  all  parUea  coDoemed  are  to  attend 
[and  notiee  hereof  is  to  be  given  to  [A.B.,]  &e.  J 
Datad  the        day  of        164  . 


9.  Order  for  pro^etion  and  depont     ieeis,  ^e. 

[^oHifajr] the  dayof  18  . 
In  the  matter  of  the  Jdnt  Stock  Companies  Win^ng-np  Act, 
1848,  and  of  the  company. 
I  [X:.T,]  the  Master  of  the  High  Court  of  Chancery 
charged  with  the  winding-op  of  this  company,  do  order,  that 
[A.B.]  do,  on  or  twfore  the  dayof  next,  or 
within  days  after  serrice  hereof,  produce  and  leave 
vrith  me  [or  with  the  official  manager  of  this  esUte,]  at  [my 
chambers  in  Southampton  Btdl^ogs,  Chancery  Lane,]  a 
certain  indenture  [deam'&e  t(,]  and  also  all  deeds,  books, 
papers,  and  writings  in  bis  custody,  possession,  or  power 
in  anywlao  relating  to  the  aflUra  or  estate  of  the  said  oom- 
pany. 

10.  S^Mter't  direction  to  <fffleiai  manager  to  bring  action 
againtt  ^ffirent  debloft  to  eoa^ang. 
In  the  matter  of  the  Joint  Stock  Companies  Winding-up  Act, 
1848,  and  of  the  company. 

1  [X.T.,]  the  Master,  Ac-.  on  apiriication  this  day 
made  to  me  by  [A.B.,]  the  official  manager,  do  hereby  au- 
thflriie  and  direct  the  said  [A.B.]  to  proceed  by  action  at 
law  against  the  nnder-mentioDed  parties  for  the  sums  set 
o^orite  to  tb^  respective  names : 


S.  

/.  

1 1.  Order  for  payment  of  balanee  bg  eontrHmtoriet. 
ITuesdmf}  the         day  of 
In  tbe  matter  of  the  Jtrint  Stock  Companies  Wlndiag-op  Act, 
1B48,  and  of         the  cmnpany. 
I  [X  T.,]  the  Master,  &o.,         do  order,  that  flie  seve- 
ral parties  named  in  the  schedule  hereto  do  forthwith  [or 
within  days  after  notice  hereof.]  at  pay  to  the 

official  tmatee  of  this  company  the  several  sums  of  money 
set  opposite  their  respective  names  in  the  said  schedule,  such 
several  sums  being  the  balance  respectively  now  appearing 
due  f^m  the  si^d  several  parties  00  their  respective  accounu 
with  the  s^d  oompany. 


la.  Advertieementfor  cnditort. 

In  tbe  matter  of  the  Jc^t  Stock  Companies  Winding-up  Art, 
1648,  and  of  tbe  company. 

Notice  is  hereby  given,  that  all  parties  dumiog  to  be  cre- 
ditors of  this  company  are  to  come  in  and  prove  their  debts 
before  [X  Y.,]  the  Bisster  of  the  High  Court  of  Chancery 
eliarged  with  the  win^ng-np  of  the  sud  company,  at  his 
elMmbers  in  Soathamptoo  Boiidtngs,  Chancery  Lane ;  and 
until  tiiey  aball  so  come  In  they  wiU  be  precluded  ftmn  con- 
mendi^  w  proaeentlng  any  proceeding  for  recovery  of  Uidr 
debts. 


13.  Advertieement  that  the  matter  fs  eettling  liet  of  eontri- 
kuioriee. 

In  tliemattw  of  the  Joint  Stock  Companies  Winding-up  Act, 
1846,  and  of         the  company. 
By  Erection  of  [X.T..]  the  Maater  of  the  High  Court  of 
Clumcery  charged  with  tbe  winding-iq»  of  tUs  company,  no> 
tiee  is  hereby  given,  that  the  aidd  master  vriU  proeeed  on 
next,  at         o'clock  in  the  forenoon,  at  his  cham- 
t>erB  in  Southampton  Buildings,  Chancefy  Lane,  London, 
to  settle  the  list  of  ctmtiibntories  of  this  company ;  and  that 
after  such  list  shall  have  been  settled  no  party  affected 
thereto  will  be  allowed  to  dispute  the  same  wlUumt  leave 
of  the  High  Court  nt  Chancery  first  obtained. 

14.  Advertisement  of  intended  catt. 
In  the  matter  of  the  Joint  Stock  Companies  Winding-op  Act, 
1848,  and  of         the  company. 
By  direotloD  of  [X.T.,]  the  Master  of  the  High  Court  of 
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C9unoei7  cdurged  with  tho  wiaAng  up  of  tbii  wmpanj, 
notioe  is  berebj  gifan,  that  tho  laid  muter  parpcMei  on 
next,  «t  o'olook  In  the  foreooon,  at  hitohkm- 
bera  In  SoBthampton  Bidlduige,  Chuoary  Lane,  LoodoD,  to 
prooMd  to  nake  a  call  on  all  the  eontributwiea  of  the  udd 
company  [or  on  lome  special  or  paiticnlar  claai  of  them,  as 
Me  cm  awy  be,  e.  g.  "  od  all  those  contribntoriet  of  the 
add  oompany  who,  having  once  been  Bhareholdera,  had  sold 
or  tnasferred  their  shares  within  three  years  previous  to 
the  daji  of  18  ,"]  aod  that  the  maater  porpo- 
aea  that  such  call  shall  be  for  Jc         per  share. 

All  persona  interested  are  entitled  to  attend  at  audi  day, 
hoar,  and  pUoo,  to  olhr  ot^MUona  to  aueh  oalL 


16.  Oeneral  ordar  w  makmg  caU, 
ITiutdt^}  the         day  of 
In  the  matter  of  the  JtAut  Stock  Companiea  Windli^ap  Aet, 
ia48,  and  of         the  oompany. 
I  [X.T.,]  the  Master  of  the  High  Court  of  Chancery 
chained  with  the  win^g.up  of  this  company,  do  peremp- 
torily order,  ttiat  a  call  of  [one  pound]  per  share  be  made 
on  all  the  contributoriea  of  this  company  [vr  at  the  eatt  vutg 
be  i\  and  I  do  peremptorily  order  each  cwtribntory.  on  the 
day  of         at  o'clock  in  the  fcmnoon,  at 

[my  chambers  in  Southampton  BuiUinga,  Chanoery  Lue, 
liOodcMa,]  to  pay  to  the  oflioial  muNgerof  thla  eompany 
haUi»e»  If  any,  wUeh  will  bo  doe fkwn  Urn,  aftevdaMtlBg 
hli  aoeoont  la  the  eompany'a  bo<riu  with  auh  oalL 

16.  Ordtrfor  Utmu. 
[Wednetday^  the  day  of  18  . 
Id  the  mattw  of  [^c.  as  ft^/bre.] 
I  [X.T.,]  the  Master  of  the  High  Court  of  Chanoery 
charged  with  the  winding  up  of  this  oompany,  being  d^ 
rirona  of  haThig  the  following  questions  of  fact  deeded  by 
ajory ;  mundy,  llrat,  whether,  &o.  eeeond,  whether, 
&0.  do  order  aa  fbllowii  (that  ia  to  aay,)  I  order 
that  a  writ  of  aummona  be  iaiued  out  of  Her  Hi^Mty'a  eowt 
of  at  Westminster  by  [A.B.]  against  [C.D.,J  pnrsa- 
ant  to  the  prorlsions  of  the  statute  In  that  case  made  aod 
provided ;  and  I  do  order  tliat  the  partiea  proceed  to  a  trial 
under  the  said  writ  of  summons  at  the  next  assizes  for 
and  I  do  order  that  [A.B.]  lie  the  affirmant  in  the  first  of 
the  said  issues,  and  that  [CD.]  be  the  affirmant  in  the 
aooond  of  tho  said  issues ;  and  I  do  order  that  the  s^d  issues 
be  tried  at  the  next  aaaliea  at  and  that  rA.B.]  be  at 
liberty,  if  ho  shall  think  fit  to  examfaie  [E.F.,J  tme  of  the 
oontributories  of  the  said  company,  aa  a  wltaeaa  upon 
the  trial  of  the  s^d  Isaoes;  and  I  do  order  that  [E.F.]  do 
attend  and  be  examined  aooordiogly,  upon  reoeiTing  notice 
that  CA.B.]  iuteads  to  arail  himself  of  the  Ubwty  hereby 
giren;  and  I  do  order  that  [A  B.]  and  [CO.,]  and  the 
dBolal  maoagar  of  the  oompany,  produce  at  the  trial 
<rf  the  aaid  iuuea,  for  aU  necessary  purposes,  as  [A.B.]  or 
[CD.]  aludl  raapeetively  require,  ail  the  -I'Titing 
to  [tba  aCdn  of  tba  aaM  aoapany]  in  ttaa^  innmiia  poa- 
■aaato  orpowar;  aodboUi  parties  are  to  admit  1900  the 
trial  of  audi  iasnea  thataooh  doeumenta  aa  ahall  baprodooed 
by  the  aald  offloial  maaager  are  tha  doBumeoU  of  the  aaid 
oonpany. 

Cap.  XLYL 

An  Act  for  the  rraiOTat  of  defloU  in  the  admii^atrtttiOD  of 
criminal  Jostioe.  [I4th  August,  1848.] 

8m.  1.  Aeetumtiea  before  the/act  to  any  Rtoiu/  mm  be 
puHtMhed  in  the  some  degree  aa  the  PrincipaC 
9.  TVtd/  and  emvictioit  of  Aeeeuoriee  after  the  fact. 
8.  Ae  to  additio»$  ofctmntt  i*  Indictmentejbr  atealing 

and  receiving  atoUn  propertg. 
4.  Cowta  qJ  C^/er  and  Terminer  mag  eauae  Jndiet- 

neaftfe  be  amended. 
6.  Not  to  extend  to  Scotland. 
6.  Aet  mag  be  amended,  ^c. 

'  Whereaa  the  technical  strictness  of  criminal  pvceedinga 
■might  be  flirther  rdaxed,  wtthoat  depriTlag  the  accused 
*of  any  jnat  maana  ofdefteioti  andnrtiercaaiitiBaxpodiaDt 
'  to  ndie  ftirthar  prorlaloa  for  the  more  afhotnal  j/smKW. 
*  tiOB  of  aeaMMriea  befcM  uA  after  tlw  Itet  to  AlMV :  wd 


*lt  la  also  expedient  that  any  aooeoaory  beftne  ths  ftct  to  } 
'felMy  should  be  lid>le  to  be  indioted,  tried,  e<mTicted.«t 
*pniUdied  in  all  respects  like  the  principal,  as  iano«4t 
'  eaae  In  treason,  and  in  tSl  misdemeanonra be  it  euctc^ 
that  from  and  after  the  paaaing  of  Uds  act,  if  any  pmoi 
ahall  bacMue  an  aeeeaaory  befiH'e  the  fact  to  any  tAmj, 
whether  the  same  be  a  felony  at  eommoo  law,  or  Tirtat 
of  any  statute  or  statutes  made  or  to  be  mad^  sneh  pcnaa 
may  be  indicted,  tried,  convicted,  and  pnoiahed  la  aUnifeGU 
aa  if  he  were  a  principle  felon. 

2.  '  And  wbraeas,  an  accessory  after  the  fact  to  Moof 
'  can  at  preaent  be  tried  <mly  along  with  the  prisdiialfdaii, 

*  or  after  the  prindpal  fdon  haa  be«i  oonrieted,  widch  a 
•aometimea  productive  of  aftlhireofj&atiee;*  heittaiclc^ 
that  frnn  and  after  the  passing  of  this  act.  If  aay  penoi 
Shan  beoome  an  aocaasory  after  the  fhet  to  any  Uiotj, 
whether  the  same  be  a  felony  at  common  law  w  bj  virtu 
of  any  statute  or  statutes  made  or  to  be  made,  he 
Indicted  and  convicted  either  as  an  accessory  after  ttw  ^ 
to  the  principal  felony,  together  with  the  principal  fdoo,  or 
after  the  conviction  of  the  principal  felon,  or  may  b«  in. 
dieted  and  conrioted  of  a  substantive  felony,  wbetlwr  the 
prindpal  felon  shdl  or  shall  not  have  been  previonil;  ooe. 
victed,  and  may  Oierenpon  he  ponlahed  In  Uka  mtmwu 
any  accessory  after  the  (hot  to  th«  same  Mony  if  oonrielcd 
as  an  accessory  may  be  punished ;  and  the  offeace  of 
person  may  be  inqidred  of,  tried,  determined  and  ponitbed 
by  any  oonrt  which  shall  have  Jurisdiction  to  try  t^prud. 
pal  fdon  in  the  same  mauDer  as  if  the  act  by  reason  at 
which  such  person  shall  Iiave  become  an  accetsorj  hi 
been  committed  at  the  same  place  as  the  prindpal  felotj; 
provided  always,  that  no  person  who  shall  be  once  dilj 
tried  fbr  any  sooh  offtueet  whether  as  an  acoessory  iHa 
the  (hot  or  aa  far  a  anbatantlTe  felony,  ahall  be  liabit  t«  bt 
agdn  Indicted  or  tried  tar  the  aame  offenoe. 

3.  *  And  whereaa,  aooordlDg  to  the  present  pracliM  dt 
*eourta  of  crimbial  Jurisdietioo,  it  is  not  permitted  iau 

*  Indictment  for  stealing  property  to  add  a  count  for  rtmr- 

*  ing  the  same  property  knowing  It  to  have  been  itoleD,'  or 
'  In  an  Indictment  for  recdving  stolen  property  knoirliig  it 
'  to  hare  been  stolen  to  add  a  count  for  atesling  the  mat 

*  property,  and  Justice  is  hereby  often  defeated,'  bt  it 
enacted,  that  from  and  after  the  paadng  of  this  act,  is 
every  indlctaient  for  fehmUmily  staaUng  pR^erty,  it  ilid  bt 
lawfU  to  add  a  oonnt  for  fUoidooaly  reodviiig  tbe  mm 
property,  knowing  it  to  have  been  atolen,  and  hi  aoybilict. 
ment  for  fMoniondy  recdving  property  Intowing  it  to  bn« 
been  stden.  It  shall  be  Uwfbl  to  add  a  count  for  fdodoo^ 
stealing  the  same  property  ;  and  where  any  sndi  indictisnt 
ahdl  have  been  found  against  any  person,  the  prowcaln 
shall  not  be  pnt  to  hia  election,  but  it  sliall  be  bwfol  (vt 
tbe  Jury  vriw  ahall  try  the  same  to  find  a  verdict  of  gallj, 
either  of  BteaHoff  Am  proper^  or  of  Hedfln([U,kBowlig  it 
to  have  been  itoln;  and  tfanohloAatiiMDtahaD  have  ben 
found  ^ahiat  two  or  more  parscna,  it  shall  be  lawAd  ftr 
thajoir  who  shall  tiy  tha  aame  to  find  or  af  tht 
Bud  parsooB  gnitty  etthor  of  Btaaa^  the  pn^y  or  of  r^ 
cdringit  kaowlac  it  to  hare  baas  alolaB.  or  tcfindm  <v 
more  of  the  aald  persons  guilty  of  stealing  tha  pnfKtj, 
aod  the  other  or  others  of  them  guiltgr  of  r«edriiglkkas»> 
ing  it  to  have  been  atden. 

4  '  And  whereas  a  faUure  of  Juatioe  frequently  takes  phtt 

*  hi  oriminal  trials,  by  reas<m  of  varianoea  between  wriliaiti 
'  prodoead  In  •vldoaeo,  aad  tha  raelt^  or  lattlBg  tetb 
'thereof  Id  the  hidlrtmovt  or  laflDrBBtiOD.  aod  the  asMco- 
•not  now  be  amended  at  the  trial,  eso^  in  cases  of  oil' 

*  demeanour for  remedy  thereof,  be  it  enacted,  that  it 
sbaU  and  ntay  be  lawfhl  fwaoyoourtof  OyersndTtnustr 
and  generd  gad  ddivery,  if  such  oonrt  ahall  seeU  te  caw 
the  indictment  or  InftMmatimi,  when  at  vaxlance  or  vari- 
ances shall  vpear  betweoi  any  mattw  in  writtaig  or  in 
print  produced  In  evidence,  and  the  redtd  or  settiiv 
thereof  in  the  Indiotmeitf  or  tn^brmatien  to  he  fortbuith 
amended  In  aadi  particular  or  partienlais  by  someoBe«r«f 
the  cowt,  aad  Utm  auch  amendment  the  trid  shaU  procxd 
in  tha  asme  maan«^  Id  •nreapeeta,  both  with  regard  to  tbe 
llaUlity  of  witneaaaa  to  be  tadlotod  for  podvy  and  othiN 
wls^  M  If  ao  mdi  nrinea  flrnriawaa  had  w***^ 
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&.  rw>*ii»d  ah*^  wd  be  it  anaetcd,  Uut  nattaing  in 
tiiia  met  eontaiiwd  fthaO  Bxteod  to  Stotbaul. 

fi.  And  be  it  aBMlad,  that  tlii*  oet  may  ba  ameaded  or 
rrpealed  Igr  anj  act  to  be  paiaed  in  tUa  eestion  of  pariia- 

nent. 

Cap.  XLVIL 

An  Act  for  the  protection  and  ndief  of  the  destitllte  poor 
evicted  from  tlieir  dwelling  in  Irelmd. 

\\At^i  Avgutt,  1648.J 
Sec  1.  AJler  paanng  of  Act,  no  Writ,  kc.  fur  taking  poa- 
seuwm  of  Land  in  Ireland  Mhail  be  executed  on  the 
datft  or  within  the  timet  herein  mentianed. 

5.  Nvtie*  of  execution  of  Writ  to  be  given  Ay  Zand- 

Ofomtr,  ^e.f  to  the  ReUeviMy  OJker  the  SUeto. 
ro/  A'et'cfm  in  whidi  tke  tawu  stall  6e  titaata. 

A.  Notice  kow  to  he  given. 

4.  Ptrwome  Acoomum  destitute  hg  being  di^otestetd, 
mejf  Mpp^  to  AeBetiitg  Officer,  who  whttll  vrtmde 
ekuier,  (fc.  Rtti^  not  to  he  given  qfter  one 
Moatil,  exeqtt  vtder  aetsf^  rm^  tff  detHtute 

h.  ^oUee  to  be  given  where  an  occupier  of  a  dwelling' 
komee  kae  not  had  notice  ui  the  Action,  ^c. 

6.  PentUty  on  executing  Writ  without  notice, 

7.  The  unro^ng,  ffc,  t(f  dweUinge^or  the  purpose  of 
\xpeUing  the  oeeapier,  a  miMaemeanonr. 

B,  Ptovieione  Iff  Act  to  ^pfy  to  XktatM,  and  potaee- 

iMNU  of  the  Crom  m  Irebrndf 
9.  Interpretution  ^  Act, 
10.  Act  meof  be  mmended,  ^e. 

'Wbercaalkb  cxpedleattDrafftilatetbatlnieofezeaatlDg 

*  proecn  for  takiiig  poraeaaion  ttf  land,  and  to  |Woride  for 

*  the  bflUer  relief  of  the  deatttnte  poor  evicted  from  tbair 
<  dwdUoge  ia  IreUnd :'  be  it  enacted,  that  from  and  after 
th«  pasuag  of  tUa  act,  no  writ  of  habere  facias  posses- 
flioaem,  decree,  grdnr,  or  other  process  for  the  ddivering 
up  or  tiklng  posiesriMi  of  land  in  Ireland,  shall  be  executed 
on  any  ChriimeM  day  or  Good  Fridag,  nor  on  an;  day 
witUo  two  boon  next  baToce  sanset,  and  beftire  aonriaet  or 
aix  o'doek  ia  the  aMMidng,  whleherer  abill  be  latest. 

%.  That  not  less  than  forty-elgbt  hours  before  any  auch 
ami,  decree,  order,  or  process,  as  aforesaid,  for  delivering 
np  or  taking  peaaearion  of  land  on  wUoh  there  shall  be  any 
tnhalMted  dwdting-bonae,  or  building  used  as  a  dweltinfr> 
bouse,  shall  be  executed  in  any  coooty  in  Ireland,  the  laod- 
owoer,  or  other  person  by  whom  such  writ,  decree,  order, 
or  other  proceaa  aa  aforMaid,  shall  haTe  been  aued  out  or 
his  agent  ahril  give  nottce  In  writing  to  the  reUarlng  (Acer 
of  the  eleotonl  Avfahn  la  wfaitdi  aadilanddian  be  ^toate^ 
and  snehDotioa  ahaH  set  forth  the  pariah  or  barony,  alao- 
tOTal  dviaion,  and  townland  In  whiob  the  land  of  wlddi 
pofsession  is  so  to  be  delivered  up  or  taken  Is  situate. 

3.  Thai  every  notice  to  be  given  to  any  rdieving  officer 
UDder  this  act  shall  be  given  by  delivering  the  same  to 
Mick  rdiering  officer,  or  by  leaving  the  same,  directed  to 
toch  relieving  oflloer,  at  his  dweUing-bonse  or  office,  or  by 
lAter  sent  by  tbe  post  directed  to  the  relieving  officer  at 
such  dweUiqg-hoase  or  office ;  and  in  oaae  the  same  ahdl  be 
»o  seat  by  the  post,  sndi  notice  shall  be  delivered  directed, 
opeo  and  in  AipUeate,  to  the  poatmaster  of  ny  post  dSea,  and 
tbe  postmaster  shall  compare  the  notice  and  the  da[dicate, 
and  on  being  satisfied  that  they  are  alike,  shall  forward  one 
of  them  to  iu  address  by  post,  and  sludl  return  tbe  other 
to  the  party  bringing  tbe  tame,  stamped  with  the  stamp  of 
tbe  uid  post  office;  and  such  poatmaater  shaU  be  entitled 
lo  have  and  receive  from  the  person  delivering  such  letter, 
tbe  rate  of  postage,  and  the  som  of  sixpence;  and  such 
staoved  dw|iiete  ahaS  be  avidaneo  of  tbe  noUea  having 
bsoi  given  on  the  day  on  which  saoh  notioe  would  in  ttie 
crdinary  coarse  of  poet  have  been  delivered  at  audi  dwatt> 
log  house  or  offioo  of  the  ridievii^t  offieer. 

4.  Iliat  it  shall  be  lawful  for  persons  who  shaU  become 
destitute  by  reason  of  th^  bang  dispossessed  of  any  dwell- 
io;  hoQse,  by  or  under  such  writ,  decree,  order,  or  other 
process,  to  apply  for  reUef  to  the  relieving  officer  of  the 
deetocal  diviaion  in  whidt  the  laid  land  or  house  riiall  be 
«itaate ;  and  anch  raUevlog  ribar  ihiU,  on  the  reoript  of 
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Boch  appUoati<m,  take  order  for  providing  shtftar  for  any 
ssdi  ^^ieaots,  bebig  daaUtnte  params,  by  ao  order  of  ad- 
misdon  into  the  workhouse  of  the  onion,  If  there  be  room, 
eouTeying  such  destitute  poor  person  thereto,  or  by  afford- 
ing snob  temporary  relief  in  food,  lodging,  medicine,  or  medi- 
cal attendance  tmtil  tbe  next  ordinary  meeting  of  tbe  board 
of  guardians,  at  which  meeting  he  shall  report  tbe  case  and 
the  nature  and  cost  of  the  relief  so  afforded,  in  such  form 
and  manner  as  the  poor  law  oommissionera  shall  prescribe, 
and  aftor  susb  report  shall  give  no  further  relief  otfaewiaa 
than  by  direction  of  the  board  of  goardiana,  and  the  guai^ 
diaaa  ihall  furnish  tbe  reeving  officer  with  fnuds  for  affwd- 
Ing  such  relief,  tn  the  same  manner  and  sutiject  to  the  same 
rules  and  conations  as  are  or  may  be  provided  for  sil  other 
rdief  granted  by  the  relieving  officer  under  and  by  virtue  of 
10  Tic.  c.  31,  s.  8i  audit  shall  be  lawful  for  such  guardians, 
to  provide  every  such  destitute  poor  person  with  reUef  to 
the  same  extent  as  destitute  poor  persons  permaneutly  dis- 
abled from  labour  by  leaaon  of  old  age,  infirmity,  or  bodily 
or  mental  defect,  are  by  law  ntltM  torefief  in  hektnd: 
provided,  that  It  shaU  not  be  lawfhl  for  the  guardians  to  re- 
lieve sodi  destitute  poor  persons  after  the  period  d  one 
calendar  month  from  the  date  of  such  temporary  relief  being 
afforded,  except  in  the  manner  by  which  such  poor  persons 
could  be  relieved  under  the  acts  now  in  foroe  for  the  relief 
of  tbe  destitute  poor  in  Ireland. 

5.  That  in  case  there  shall  be  upon  any  land  of  which  pos- 
sesion Is  to  be  delivered  up  or  taken  under  such  writ,  de- 
cree, order,  or  process  aa  aforesaid,  any  inhabited  dwelling 
house,  or  botlding  used  as  a  dweUiBg  hooae,  the  occupier  of 
whidi  shall  not  have  racelved  notioa  for  the  drterminatloti 
of  Us  tenancy,  or  shall  not  have  been  served  with  notioe  of 
the  action,  civil  bill,  or  other  proceeding  In  wUcb  such  writ* 
decree,  order,  or  process  shall  have  been  sued  out,  snob  oe- 
eu|der  stwtl  be  served  with  notioe  in  writing  of  the  intention 
to  execute  such  writ,  decree,  order,  or  process,  not  less 
than  seven  days  before  tbe  same  sluU  be  exeontad,  andsnoh 
notice  may  be  served  delivering  tbe  same  to  such  occu- 
pier, M  by  leavii^  such  notice  at  such  dwelling  bouse,  or 
other  bulling,  or  affixing  the  same  to  some  omuftonoas  part 
of  such  dwelling  house  or  other  btdlding :  provided,  that  It 
shall  not  be  necessary  to  name  in  such  notioe  tbe  oocnpler 
to  or  for  whom  such  notice  shall  be  delivered,  left  or  affixed, 
or  to  sNTve  any  such  notice  on  any  oceu^er  who  shall  have 
bcoome  such  occupier  leas  than  twenty-ooe  days  before  the 
execution  of  sudi  writ,  decree,  order,  or  other  process. 

6.  That  in  case  the  landlord  or  person  by  whom  such  writ, 
decree,  order,  or  other  process  shall  have  been  aued  out  shall 
neglect  to  serve  tbe  notice  required  hj  tUs  act  to  be  served 
on  the  relieving  officer,  he  shsll  fbrfsit  the  som  of  twenty 
pounds  to  the  goardiana  of  the  mdon  In  which  the  land  shall 
be  rituate;  and  such  sum  msy  be  recovered  by  civil  bill,  and 
shall  be  applied  In  aid  of  the  rates  of  tbe  electoral  diviaion 
in  which  such  land  shall  be  situate,  and  in  case  such  land- 
lord'Shall  be  resident  out  ot  Ireland,  may  be  recovered  from 
him  by  action  at  law ;  and  tbe  serriee  of  process  in  such 
action  on  the  attorney  or  agent  by  whom  such  vrrit,  &c* 
may  have  been  sued  out  shall  be  good  servlee  on  such  land- 
lord or  other  person  aa  afores^d. 

7.  That  whosoever,  with  intent  to  dispossess  any  person 
dwelling  in  a  house,  (whether  sudi  perstm  shsll  be  so  dwell- 
ing undOT  a  eontinuii^  tenancy,  or  holding  over,  or  other- 
wise,) shall  pull  down,  demc^h,  or  unroof,  in  whole  or  hi 
part  such  dwelling  house  or  bidlding  used  aa  a  dwsUng 
house,  whilst  such  person  or  any  of  his  Aunily  shaU  ha  within 
the  same,  shall  be  guilty  of  a  misdemeanoar. 

B.  That  all  the  iffovisions  in  this  act  contained  shall  KSf^J 
and  shall  be  constraed  to  to  all  the  eatates  of  the  Crown 
in  Ireland,  and  to  all  proModlngs  tsken  on  behalf  of  ha 
Majesty,  under  the  mthortty  of  tiM  Lmrds  Commisuoners 
of  tbe  Traasnry,  or  tbe  Conmdsdoners  of  Woods  andForests^ 
tn-  the  Cleric  of  tbe  Quit  Beats,  fbr  roeovering  tits  posass- 
rion  oi  uy  part  of  auob  orown  estates,  whether  by  writ  of 
intrusion,  ^ectment,  or  otherwise,  in  as  full  and  ample  a 
manner  and  subject  to  all  the  enactments  herein  contained 
in  respect  to  all  private  parties  recovering  the  poasessioo  of 
lands  not  bdi^  the  property  of  the  Crown. 

0,  not  in  the  OMStraotlon  of  this  act,  words  import- 
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lag  the  aingulsr  number  ahiD  extend  to  and  Include  the 
plunl.  and  words  importing  Uie  masculine  gender  thill 
include  ftamalei  u  ■wtXl  u  male*. 

10.  That  thia  act  ma^  be  aoiended  or  r^ealed  in  the 
pramt  seMku  of  pariiameoL 


KEW  liAW  BOOKS* 
IiCMypUbllilHdbr 
EDWARD  Ji  HTLUKEH.      COLLEGE  ORBKH. 

ISmo.  price  Si.  «d.-^  Vott,  Sn 

A TREATISE  ON  THE  LAW  OF  INTEBPLEADEK, 
conMirtm  aa  Um  lUported  Cmm  la  lUt  Couatrr  and  In  Ewland  • 
wtthn  AEModlz,  oonbdnliia  a*  Ad 9 ft  10 Tlo. c  6»,  with  Form* of 

Buouui.  Etq.,  Burimut-Lnr. 

MM.anan«  EdttldB,  PMot  Si.  U.-^  poi^  an 

THE  ACT  to  Ihdnt^  tba  SALS  OF  IIICUMBBRED  ESTATES 
hi  IRELAND,  wlUi  a  oopioui  Indaat,  mad  dlraoUomlorprocewlIm  undw 
OwproTUomafdM  Actb(tlulal«orLMMtoiat4Mt  to  meualmnGM  i 
ls«faiefataB(OTaddadFtanM{MttM  tm  oomMll  to  patUlo^  edvarUM. 
mat,  mOaa,  ftc>  fta,  m  dtewtadb*  tna  Aot.  Br  WnxuM  lUcumir 

Bto,  price  IR*. — free  Fort. 
A  PRACTICAL  TREATISE  ON  PLEADING  BT  BILL  tii  Um 
COUEtTSOF  EQUITY  In  IKBLANDi  edaptfldto  the  OrnnU  Ordm. 
By  AbvaiD  H'Faiuiid,  Em).,  BitiMet  it  Liw. 

Juit  PubUdMd  price  5*.  the  4th  uid  concluding  pert  ol 
pEPOBTS  OF  PRACTICE  amd  NISI  PRItTS  CASES. 


-LV  QndudlM  RegMn  ud  QtU  BID  ijP—K)  DECIDED  In  the  8UPK. 
RIOR  COURTS,  md  M  the  AFTER  flllTINfMt  vttb  IndM  Mad 
Table  of  Cwei.  By  J.  Hucaam,  W.  J,  Dnsu^  eoa  R.  W.  OHoaaa, 
Etqm,  BanMm-kt-Law. 


jMt  pubUtbMl,  price  9l  by  port  St.  Sd. 

LAW  OF  DEBTOR  AND  CREDITOR  IN  IRELAND. 
The  new  Act  for  the  abolttUloBof  anert  tbrmnif  mder  lat  oound^ 
and  for  tb«  racorer;  of  thm  pomwlon  of  waall  laoeiDeati  btfim  JuMica 
of  the  peace.  wttt>  a  Ml  coamcntary,  lodes,  notei  and  fenni,  edHptod  to 
the  proteleml  and  tndfaif  ctaMta 

By  WtuUH  OauKK  bq..  Bairiitar  aLtew. 

DidiUa :  EDWARD  J.  MILUKBH.  Law  Bo±Mm  and  PaUMwr. 
15,  Co)ta|04M*ik 


HEW  LEGAL  PERIODICAIh 
OBOelitorJnMMT.aBdaiRthiued  Hoolhlj,  sriea  li.  Id. 

Ho.  Lot 

rrmE  I.EOAL  FBACTITIONEB,  and  SOLICITOB8' 
J.  MONTHLY  JOURNAL^TMi  piMeatlM  ««  bt  defotad  to 
Mnrty  praoUeal  taatten^  and  wU)  oouUIn  a  eooi^ote  AbrtdgonMnt  cf 
Fnctlee  Ca«ca,  taken  (torn  erery  avatlalrte  Rnott- short  Motioei  of  New 
Aet^NoUoci  ol  reowit  hodlng  Caaai.  not  brim  ■»  ptacttoc.  uodor  which 
b^the  IRIHH  CASES  wlU  be  ftiUy  notked— NoiloM  of  CoMiOver. 
tilled  or  QuaUuned— Article* on  Uotlgtigt^  SUmpi,  HafMraUoo  Appcab, 
etc.  To  CHmloal  Iaw  and  OMTcyaarinc  pamcitkr  iWHIon  «lU  be 
givn,  and  the  County  Court  imsUkm  Bottcod. 

PrametuNi  with  htn  pntknlui  was  bo  hadcfthi  PuAdUMr  JUIBERT 
HASrWQB^  ta,  Cuv  ttiMl,  liBCefa^Inn  j  and  &  J.  HILUEEN, 
DnUln. 


Thli  day  la  publUwd,  to  one  toI.  loysl  8ro.  priot  SU.  6d. 

TREATISE  ON  THE  LAW  OF  PROPERTY,  ai 
adrntoWmd  by  the  HOUSE  of  LORDS.  BySto  E  BL8UQDEN. 

EDWARD  J.  MILUEEV,  Law  BookMllM  end  PiiUUMr,  1ft,  Colkgo 
Or*  en. 
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LEGAL  AND  HISTORICAL  DEBATING  SOCIETT. 
B8TABLISUED 

A  MiiiUnnofthoMMbewofthtaaodetrwUlbebeld  tolfatto  Boemt. 
Ma  HOLESWORTH  STREET,  on  FRIDAT  EVENING,  the  lOth 
Fatowy.  ChalT  to  b«  Ukmx  at  Elftat  o'Ctock  preckaiy. 

-  aUSnCT  FOR  DEBATE 
imn  the  Court  of  Chancery  grant  BD  taiuuEllon  to  IMMn  tha  publL 
cotton  of  a  bonijUe  abridiraMBt  cf  a  Mfc,  on  the  ivpttnttoD  of  tbo 
imhot  oTtbo  ori^nal  wmrk  r*  * 

BanMan,  Law  atntola,  MXlOndaataiarthoDidmUIra  olDublla, 
Oxitatil,  and  CuMdge,  an  tfglHo  to  ataMoo. 

Htanbin  who  hare  changed  their  naldeDaaa,  or  who  have  Brtenda  to 
pnpoi^  are  roipieated  to  caaimunlcato  with  the  Secrotary. 

JA1CB8  F.  WniOHT,  b«.  11,  Lomt  OnMiid  Quay. 


AMES  O'DRISCOLL, 
raOFESSBD  TROWSERS  MAKER, 
»,  AMOLESEAATREBr. 


Juit  puhUifaed,  to  S  vob.  royal  Son.  prfoe  41  Ma 

STEPHENS'  LAWS  OF  THE  CLBBGT.  AFMiai 
TMIN  of  Oie  I.aw«  rdMlBC  to  the  a«ty.  BfABCBl^^ 
JOHN  STEPHENS.  B«i.  B«TliiSLat.Lawr^  " 
london:  WUHam  BnuibigMdCo.  LawBeokMlki^4l|^FlMfa^ 


Juit  publUhed  to  8*a.  price  14b.  boanh, 

A PRACTICAL  TREATISE  on  tlie  LAW  reUtiaeia 
the  SPECIFIC  PERFORMANCE  OF  CONTRACnThM 
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Pwr  Aimuin,  41  10^ 
.Sinnte  Wiimber.  W. 


Tkt  Noma  ^ the  G«utietnen  who  faeour  The  Irish  Jubist  with  Reports  in  thstneral  Courts  of' 
hem  and  JSquity  in  Ireland,  are  as  follows  : — 


clufoK  Baaknptt?  j  Jo.,,  pi„  KEii«DT,Eiq.,B». 
Appnk  ^  T*8ter»-«t-L«w. 

S William  BaKKatG*4-i 
William  Jorr  Dckoai,  Eiq., 
Buiirtm-suLkW. 

C  CbablxsHabb  Hbmphill,  Bsq. 
C     riatan-at  Law. 


^  E>.«i.„„»    ( JoHB  Blackmam,  Esq.,  and 
^4r.  .]A.aK«,,  EH..  B«n.t««U 

Qu«en's  B«Dcb,'  incJkd-  f  Flosbbcb  H'Cabtrt,  Ea^,aBd 
ing  Civil  Bill  itul  B*.  <  Samuel  V.  Pe^,  Esq., 
{fistr;  Appeals  f  BaiTi8ter&-At-£[aw. 

Ezcbeqaer  of  Pleu,  in-  C  Chas.  H.  Hemphill,  Eaq.,  and 
clndhiK  Manor  Court  j  WtLLiAH  Hiossov,  Esq.,  Bar- 

J  RoBBBT  Gbitfiit,  Egq.,  Barrii- 
(  ter-at-Iiaw. 


CommoD  Pleas. 


DUBLIN.  PEBBUARY  10,  1849. 


On  eolamni  of  this  veek  contain  the  naom  of 
meril  members  of  the  bar  who  have  been  pro- 
mteixb  tbediguity  of  Queen's  counael,  and  we 
Miere  a  Kill  {other  addidon  will  be  made  to  the 
luiMrfiariaafew  daya. 

M  iMi,  »iiUa      jpiJllT  fnHa  that 

bodjrooeef  iti  noet  dimoguUbea  awmbeni,  one 
vtHM  Iw  the  pablie  «od  the  pmfenioM  luiva 
eqaaQj  Ud  cane  to  moorn.  By  hla  death  tbe 
Eqa'tj  fiif  of  It«laiid  has  been  deprived  of 
md'm  brighteat  orn^tpeaU,  aod  «f  ooe  of  tbe 
nut  fliiiicieiitious  idvocatea  that  ever  lived.  In 
^  U^est  practice  ia  Una  oouDtrjr,  he  waa  yet 
Kw  unprepared;  his  manner,  geoerally  qaiet, 
•ualvajs  impressive ;  respectful  to  the  court,  but 
ha  in  the  discharge  of  hia  duty  to  hu  clieot. 
Good-natured  and  eocouraging  to  his  junion — 
itfable  and  acoettible  to  his  dieota,  he  closed  a 
luc^  Uborions,  and  apotl«M  career  without,  it  is 
^  haviDg  efer  attained  office,  but  leaving  to  hia 
ittcceBors  a  bright  example  of  personal  induatry 
inJ  political  integrity. 

Pronoiioiia  have  lihewiae  taken  place,  and 
f»W  vaaoflies  amongst  her  Miyesty'a  oounael, 
mAt  pnamtand  oontemplated  aeoessioD  much 
nan  than  eomitflrbalancee  the  number  at  the  , 
«P«n*d  «  preaioted.   We  are  far  from  osing  one 
™^'"g*»g  word  towards  any  one  of  those  to  I 
VjTfttniMa  hia  been,  or  is  about  to  be,  ex- 1 
M  m  eootnrjr,  -we  coogratvlate  them  | 
'fMray  09  tkeir  eMitloa,  aod  we  have  oo  doubt  i 
r'l'*"*''*'  jadietous  aeleetion  bas^  been  made  of 
M<[  tdtpted  to  the  change  of  businesa  which 

'^S  1  P**"*"""  having 

Jgsw  both  to  profeasional  standing,  ability,  and 
.  "?*"ity  for  leaders,  which  unquestionably 


ttfted  on  two,  and  perhaps  three  of  the 
Connaoght,  and  Noith  WesL 


Cireuita — 


What,  we  candidly  ooofess,  we  dread  as  (be 
result  of  this  large  iauodatim-  is  this,  lest  Queen's 
eooDsel,  beeomiog  too  nomerons  as  advocates, 
should  break  throng  the  Ihie  demarcation 
which  has  existed  from  usage  and  time  Immemoria],' 
and,  whilst  retaioing  the  robe  of  slll^  should 
undertake,  or  rather  accept,  that  class  of  bnnnesa 
which  has  always  been  considered  as  propwiy 
belonging  to  members  of  the  Outer  Bar. 

The  «igail^  aad  position  of  King's  eooaset, 
though  not  so  aneient  as  that  of  Serjeant,  is  still  of 
very  respeotable  origin  and  antiquity. 

The  first  King's  counsel  unMr  tbe  degree  of 
Sergeant  was  Sir  Francis  Bacon,  who  was  made  so 
Aoaorw  omis^  without  either  patent  or  fee;  sO) 
tbe  first  ot  the  modem  order,  who  are  now  thei 
sworn 'Servants  of  the  Crown,  with  a  stasdlng  sa- 
lary, (wfaidi,  however,  amounts  only,  we  bdiere, 
to  about  40s.  a-year,  and  is,  of  course,  never  de- 
manded,) seems  to  have  been  Sir  Francis  North, 
afterwards  Lord  Keeper  to  Charles  IL*  These 
Coaneel  must  not  be  employed  against  the  Crown, 
withmrt  spedal  lleeme,  but  which  is  never  refined, 
and  costs  about  £9.  A  custom  now  pravaib,  of 
granting  letters  patent  of  preoedence  to  suoh  bar- 
risters as  the  Crown  thinks  proper  to  honour  with 
that  mark  of  distiactlon,  whereby  they  are  entitle-:1 
to  such  rank  and  precedmce  as  are  Bssigned  tti 
their  respective  patents,  sometimes  next  auer  tlin 
King's  Attorney-General,  but  usually  next  after 
his  Mnjesty's  Counsel.  These  receive  no  salarits, 
and  are  therefore  at  lit>erty  to  be  retained  against 
the  drown.  The  late  Mr.  0'Conq,ell,  for  example, 
havU^  been  for  very  many  years  a  member  of  the 
OdliBr  Bar,  was  at  length  owed  to  tbe  Innw,  with 
a  -  patent  of  preoedence.  In  fiogtand,  the  pre- 
audience of  counsel,  to  use .  the  tedmical  phnHe, 
was  anciently  established  thai : — 

1.  The  King's  Pntmier  Sergeant, 

S.  The  King's  Ancient  Swgeant, 

*  Seo  his  life  by  R«gtr  North,  p.  37, 
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3.  The  King's  Advocate-general, 

4.  Attorney-General, 

5.  Solidtor- General, 

6.  King's  Sei^ants, 

7.  King's  Counsel; 

However,  Georgo"  IV^  either  nt  the  request  of 
the  Attorney-General  for  the  time  being,  or  from 
his  own  ideas  of  propriety,  altered  the  order  of  pre- 
cedency so  far  as  relates  to  the  Attorney  and  Solici- 
tor-General, as  appears  from  the  following  directions 
to  Lord  Eldon  in  the  year  1614 : — *'  Whereas  oar  I 
Attorney  and  Solicitor-Genernl  now  have  place  and 
audience  in  our  courts  next  after  the  two  ancientest  ' 
of  our  Sergennt8-at-Iaw  for  the  time  being,  and 
before  our  other  Sergeaots-at-law.  We,  considering  ' 
the  weighty  and  important  affairs  in  which  our 
Attorney  and  Solicitor-General  are  employed^  do  ' 
direct  that  the  Attornles  and  SolidtonhGeneral  of 
us,  oor  heirs  and  successors,  shall  have  place  and 
audience  as  well  before  the  said  two  andentest 
of  our  Sergeants- at- law,  as  also  before  evei^  other 
person  who  is  now  one  of  our  Sergeants-ut-law,  or 
shall  hereafter  be  one  of  the  Sergeants-at-law  of 
us,  our  heirs  and  successors ;  and  we  do  hereby 
will  and  reqntre  you  not  only  to  cause  this  our  di- 
rection to  be  ttltserved  in  our  Court  of  Chancery, 
but  also  to  signify  to  the  judges  of  all  our  other 
Courts  at  Westminster,  that  it  is  our  express  plea- 
sure that  the  same  course  be  observed  in  all  our 
■aid  Courts." 

The  Attorney  and  Solicitor- General  oeoapy  the 
first  and  second  plaws  at  the  Irish  Bar ;  nnt  iu 
preoedence  come  the  three  Queen's  Sergeants ;  our 
Court  of  Common  Pleas,  unlike  that  in  England, 
being  open  to  all  barristers  i  neat  come  tht  Queen's 
Counael,  taking  precedeooe  among  tbnmelves  by 
■eniorily  {  the  two  first  olasBea  are  almys  choMO 
from  the  latter,  who  are  tbemselves  called  fifom 
amongst  those  whom  success  has  distinguished  from 
the  crowd  of  the  outer  Bar — prohibited,  ueept 
when  licensed,  from  being  employed  against  the 
Crown,  and  by  seniority  and  position  from  under- 
taking junior  business;  the  old  etiqueUe  of  the 
profession,  whilst  it  entitled  them  to  larger  fees, 
precluded  them  from  taldng  the  very  lowest. 

So  far  Rs  Court  bosiiiess  is  concerned,  the  pro< 
vinoe  of  the  two  dosses  of  lawyers  is  well  defined, 
and  the  present  members  of  the  Bench  have  at  all 
times  shewn  the  utmost  willingness  to  guard  and 
preserve  the  privileges  of  the  outer  Bar ;  nor  does 
this  aribe  from  their  desire  to  favour  one  section  of 
the  profession  more  than  another,  but  from  pidiUo 
grounds,  seeing  that  it  is  important  that  there 
should  be  a  aoeoession  of  able  and  intdligent  men 
trained  to  ttie  adence  and  practioe  o£  the  Taw,  who 
may  be  ready  to  fill  vacancies  which  death,  promo- 
tion, or  other  causes  may  occasion  in  the  inner 
Bar.  A  certain  class  of  business  has  beeu  exclu- 
sively assigned  to  stuff  gownsmen,  at  once  to  test 
tlieir  qualifications  and  discipline  them  for  those 
weightier  matters  of  ti^e  law  wliioh  they  may  here- 
after be  called  on  to  conduct.  In  England,  also, 
the  Judges  have  exercised  the  utmost  liberality, 
and  allow  eosts  to  be  taxed  for  a  junior  in  every 
motion  in  which  it  is  proper  to  engage  n  senior  j 
for  example,  to  take  a  bill  pro  cot^etto*  In  that 
country  the  role  is  also  firmly  established,  and  it  is 


the  mle  hare  Vkewise,  thoogh  it  has  nnfortnnatelv 
in  a  few  instances  been  departed  fitmi,  that  a 
Queen's   Counsel  -  should  nevw  aetUe  pleading' 
which  had  not' previously  been  [Irepared  by  junior 
counsel.    If  there  be  any  dotiDt  about  this  rule, 
there  should  be  a  Bar  resolution  either  to  rescinil 
or  confirm  it.-  So  long  ns  it  exists— .as  unquestioti' 
ably  it  does — there  should  be  no  violation  of  it : 
it  is  an  honourable  compact  wliich  exists  among;! 
the  members  of  the  profession.  It  originally  wsa  m 
established,  but  it  sprang  up  from  the  paudty  of 
the  numbers  of  King's  Counsel,  who  were  so  occo' 
pied  as  advocates,  as  to  spurn  the  drudgery  of 
drafting.   It  woald  be  but  just  also  to  those  faij;b- 
minded  members  of  the  inner  Bar,  who — thongb 
knowing  that  the  old  usage  has  been  nolated  bj 
others— have  soomed  to  infHnge  it  thaoualTCi^tlui 
some  fixed  rule  should  be  established  i  it  would  b« 
just  also  to  the  profession,  that  it  might  heresft<er 
be  known  that  a  silk  gown  would  cease  to  he  the 
honourable  distinction  of  the  compamtively  fev 
men  who  bad  gained  the  summits  of  the  professiooil 
tree,  or  were  prepared  to  relinquish  in  favour  of 
their  successors  those  emoluments  which  sraoodied 
their  own  earlier  difficulties,  and  that  benceforwanl 
the  position  of  one  of  her  Majesty's  counsel  de- 
manded no  sacrifice  of  business,  and  required  so 
qualification  exoept  that  ofprofeasionnl  standiDg. 


AccOBDiHO  to  the  statute  law  of  this  coantry  tfaert 
is  at  present  no  act  in  force  which  renders  it  ille|il 
for  ft  dergyman  directly  to  charge  his  benefice 
during  his  own  incumbency.  Without  pausing  l« 
inquire  whether  it  woiUd  not  be  aalutary  to  place 
the  law  in  this  respect  on  the  same  fi(»oting  as  it  is 
in  ^igland,  we  have  been  led,  by  a  recent  dedsiwi 
in  the  ConK  of  Queen's  Bencbi  to  consider  som 
of  the  pecnliaHties  connected  with  the  in^ieci 
jurisdiction  of  courts  of  law  over  ecdensstinl 
livings ;  for  benefices — though  protected  from  their 
direct  operation — are  by  indirect  means  brooglit 
within  their  jurisdiction,  and  the  priority  amoog 
the  different  classes  of  incumbrancers,  is  dissimilar 
to  that  existing  in  all  cases  where  charges  are 
made  available  against  freehold  property  in  the 
hsnds  of  laymen. 

The  priority  of  judgment  creditors  ranks  oot 
from  the  lodging  of  the  writ  with  the  registrsr  of 
the  bishop,  and  directing  him  to  issue  sequestrstini 
thereon,  but  from  its  publication.  Lodging  oi  tbe 
writ,  without  subsequent  publication,  is  of  no  effect 
in  charging  the  benefice.  {Waitt  v.  Buhop,  1  Cr. 
Mee.  ft  R.  518).  In  the  same  case  it  is  settled 
that  the  effbct  of  the  sequesftration  is  not  retrospec- 
tive. The  title  of  the  sequertration  ereditor  does 
not  accrue  till  the  seqaestrntion  is  poblisbed.  Thers' 
fore — as  between  judgment  ereditora — tbelawiioa 
the  same  footing,  with  respect  to  a  fteehold  iatmst, 
as  it  is  in  all  other  eases  with  respect  to  a  chattel, 
the  priority  ranking,  not  from  the  priority  of  (he 
judgment,  but  from  the  date  of  publication,  which 
is  thus  made  analogous  to  an  execution  lodged  wiih 
the  sheriff. 

With  regard  to  annuitants,  it  is  settled  in  (lie 
case  of  WiM  v.  Berm/ord,  I.  E.  R.  p.  407,)  tlmt 
a  party  claiming  under  an  annuity  charged  on  a 
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beneflce,  it  entitled  to  prioritT  orw  a  judgmont 
creditor  of  the  incumbent,  alUiough  the  latter  be 
prior  in  point  of  time,  but  not  having  obtained 
sequestration  until  after  the  date  of  the  charge. 
Hence  auouitaDts  ranic  from  the  date  of  the  deeds 
creating  them,  ousting  judgment  creditors*  who 
may  hare  obtatoed  their  jud^mts  years  befora. 

This  is  far  from  being  a  satisfWctory  state  of  the 
law,  as  it  leaves  it  in  the  power  of  the  incumbent 
to  give  en  ODdoe  iKreferance  to  a  aobeequent,  over 
a  prior  creditor.  -  The  judgment  and  annoity,  how- 
em,  woe  priw  to  Uie  8  &  4  Vic  c.  105. 

But  tho^  thus  the  estates  of  incumbents,  or 
tbdr  benefices,  are  rendered  liable  to  the  payment 
of  their  debts,  yet  the  security  they  offer  is  far 
from  bueg  aaUsfactory.   Not  ouly  is  it  liable  to 
fail  from  the  uncertainty  of  life,  but  it  may  be 
destroyed  by  the  sequestration  of  the  bishop,  under 
5tliGeo.4,c.91,  for  non-residence,  or  other  ecclesi- 
isUcal  misdemeanours — this  sequestration  affecting 
ibe  very  right  of  tlie  incumbent  to  tlie  benefice, 
and  eooseqoMitly  the  right  of  any  creditors  deriv- 
ing ooder  him.    The  decision  to  which  we  have 
adverted  will  illustrate  this  position.   The  facts  of 
the  case  were : — a  judgment  creditor  issued  sequea- 
trstkn  uainat  the  benefice  of  the  Rev.  Q.  Maxwell, 
ind  whik  bis  aeqaeotrator  was  in  powefioo  of 
the  reots,  issaes,  and  profits  of  this  living— 4he 
aswoBt  ol  the  judgment  being  yet  not  fully  paid — 
the  Biriwp  of  Tuam  issued  his  sequestration  for 
aon-readaiee.   It  was  contended  for  tbe  judgment 
creditor,  that  being  in  posseesiOD  he  could  not  be  dis- 
turbed by  tiahsequent  sequestration  till  his  demand 
was  paid— if  the  right  of  the  incumbent  to  the 
ben^oe  so  long  lasted — however,  it  was  held  by 
the  court,  that  tlie  bisht^  from  the  moment  of  the 
public^iM  of  his  sequestration,  becaose  entitled  to 
tbe  rents,  issues,  and  profits  of  the  benefice,  the 
sequestrstioo  of  the  judgment  creditor  being  from 
tbtf  moment  entirely  displaced  by  the  superior 
character  of  the  proceedinga  by  the  bishop. 

Tbe  ensctoieDt  conferring  this  authority  .  on 
iHabops,  aad  on  which  this  decision  is  groanded,  is 
as  follows: — (6  Geo.  4,  c.  91,  s.  S5.) 

"  That  in  every  ease  where  it  shall  apfieBkr  fo  any 
such  bishop  that  any  spiritual  person  does  not  suffi- 
cieDtly  reside^  it  sluU  be'lawfnl  for  such  bishop  to 
sequsrter  the  iwofita  of  such  benefioa  of  sneh  spi- 
ritual person  as  aforesaid,  until  such  order  shall 
be  complied  with,  or  suc^  sufficient  reasons  for  non- 
residence  stated  and  proved  as  aforesaid,  and  to 
direct,  by  any  order  to  be  made  for  that  purpose 
under  bis  liand,  and  filed  as  aforesaid,  the  appli- 
cation of  such  profits,  after  deducting  the  oeoassary 
expenses  of  serving  tbe  cure,  either  in  the  whole, 
or  in  such  proportion  as  he  shall  think  fit,  in  the 
fint  place,  to  the  payment  of  such  reasonable  es:- 
penses  as  shall  have  been  incurred  in  ration  to  such 
monition  and  aeqaestratiou,  and,  in  the  next  place, 
towards  the  augmentation  or  improvement  of  any 
such  benefice,  or  house  of  residence  thereof,  or  any 
of  the  buildings  or  appnrtenancea  thm^  er 
towards  the  improvement  of  any  of  tii*  g1rtie«r 
deaiene  lands  thereof  or  to  order  and  direct  the 
same^  or  any  portion  thereof,  to  be  paid  to  the 
Troteea  and  Commissioners  of  First  Fruits  in  Ire- 
land, Sff  the  augmmtation  and  maintenance  of  the 


poor  clergy,  to  be  applied  for  the  purposes  of  snch 
augmentation  as  such  bishop  shall  in  his  discretion, 
under  all  circumstances,  think  fit  and  expedient. 
And  it  shall  also  be  lawful  for  any  such  bishotH 
within  six  months  af^er  such  order  for  sequestration, 
or  within  six  months  after  any  money  shall  have 
been  actually  levied  for  such  sequestration,  <o  ramit 
to  any  nuk  ^ritual  person  any  part  or  pn^mrtiom 
of  ntak  tequettertd  profit^  or  cause  the  tamet  or 
at^  pari  tktrao^,  tba<  sAatf  have  hten  paid,  or 
dmcted  to  be  pendto  ike  aaid  truateea  andcommt* 
stofwrs,  to  he  repaid  to  sucft  epiritual  person,  which 
rtprnftnent  the  aaid  trtuteea  and  oommistionere  are 
hereby  auihortzed  and  required,  upon  an  order 
under  the  hand  of  any  such  bishop,  to  make  ottt 
of  any  money  then  in  their  handsy  or,  if  no  money 
shall  be  in  their  hands,  then  out  of  the  next  money 
that  shall  come  to  their  hands,  in  any  case,  where 
by  reason  of  the  subsequent  obedience  of  any  snch 
spiritual  person  to  any  such  monition  or  or^,  or 
the  stating  and  proving  such  sufficient  reasone  as 
i^weeaid,  ewh  bishop  shall  think  the  same  proper," 

In  the  corresponding  English  enactment,  1  &  2 
Vie.  c.  106,  there  is,  in  adtUtion  to  the  provialais 
of  tbe  Iriah  act,  one  directing  that  in  case  a  Beque»* 
tratw  vaa  diaplaoed  by  the  issuing  of  a  sequestra- 
tioB  imder  t^ie  statnte,  that  after  providing  for  the 
service  of  the  care,  ftc,  the  profits  of  the  benefioa 
should  be  applied  to  the  payment  of  the  debt,  on 
aoeonnt  of  which  the  prior  seqnestnttion  was  iSMied» 
and  then  comes  the  permission  to  dm  bbhop  te 
remit  any  part  or  proportion  of  Uie  sequestered 
profits  to  the  incumbent,  in  ease  of  his  subsequent 
obedience,  or  rendering  of  sufiicient  reasmis,  taking 
care,  in  fact,  that  although  the  sequestration  of  the 
OMditor  was  displaced,  yet  that  he  should  suflfer  no 
injury  which  oo^d  be  avwded,  coasisteatly  with  the 
proper  service  of  the  church. 

The  omission  of  this  provision  is  a  great  defect 
in  the  Irish  act,  and  places  it  very  much  in  the 
power  of  bishops,  if  disposed  to  collude  with  incum- 
bents, to  defeat  tlie  rights  of  bonfi  fide  creditors. 
The  Inahop  is  the  sole  j  udge  of  insufficiency  of  resi* 
dmoe^  and  so  can  at  once  displace  tbe  sequestra- 
tion any  creditor.  He  is  also  the  aole  judge  of 
the  auflldency  of  the  subsequent  obedience  cn  the 
ipcuinbent,  or  of  his  reaaoos  for  not  obeying.  And. 
though — before  he  can  remit  any  part  or  the  whtde 
of  such  sequester^  profits  to  the  incnmbent— he 
must,  if  a  bishop,  trausmit  to  the  archbishop,  and, 
if  an  arobbisbop,  transmit  to  tbe  Lord  Lieutenant, 
a  statement  of  the  nature  and  special  circumstances 
of  each  case,  and  the  reason  for  the  remission  of 
any  such  penalty,  yet  this  can,  under  no  circum- 
stances, be  of  any  benefit  to  the  creditor,  nor  is 
there  any  reason  why,  if  the  bishop  or  archbishop 
did  not  report  the  circumstance  of  tha  prior 
sequestration,  that  the  creditor  should  do  so,  as  in 
no  instance  could  he  get  any  part  of  the  proceeds, 
their  application  bdng  specially  provided  for  In  the 
act  J  so  that  tbe  non-satisfisiction  of  the  prior  se> 
qnestration  would  be  no  reason  for  not  rmitting  to 
the  inonmbaot  the  aeqnestered  piofits,  if  the  bishop 
or  archUshop  thought  proper  se  to  da. 

The  30th  section  of  the  Irish  statute  enacts— 
**  That  if  the  benefice  of  any  spiritual  person  shall 
continue  for  the  space  of  two  years  under  any 
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seqaestratioD,  and  under  the  proviuons  of  this  act, 
for  dilobedience  of  the  binhop's  monition,  requiring 
Mich  spiritual  person  to  rende  on  bis  beneticei  or 
shall,  under  the  provisions  of  this  not,  incur  three 
such  seqaestrations  in  the  space  of  two  years,  the 
spiritual  person  not  being  relieved,  with  respect  to 
snch  sequestrations,  on  appeal ;  the  benefice,  in 
relation  to  non-residence  upon  which  such  seques- 
tratiou  shall  have  been  made,  shall  become  ipto 
fwAo  void,  and  the  bishop  of  the  diocese  shall 
ther^ore  ^ve  notice  thereof  to  the  patron  or  person 
entiiled  to  present,  who  shall  thereupon  present  or 
nominate  some  clerk  thereto,  other  than  the  spiritual 
person  whose  benefice  shall  have  so  continued  under 
such  sequestration,  or  who  shall  have  caused  such 
sequestration  as  aforesaid,  as  if  the  same  had  been 
avoided  by  the  natural  death  or  resignation  of  such 
apiritaal  person.*' 

And  there  is  a  similar  secdon  in  the  English  ad, 
so  that  even  in  England  the  extensi<m  of  protection 
to  the  creditor  by  providing  that  the  profita  should 
go  to  the  satianctioD  of  fais  sequestration,  is  but 
Bh(»rt»'Uved.  However,  short-lived  aa  it  is,  it  closes 
the  door  agalMt  ot^uriui,  such  as  we  have  pointed 
out  as  posiible ;  uid,  as  it  renders  the  incumbent 
only  ineligible  to  be  presented  to  the  soms  bmefict 
again,  it  is  no  bar  to  his  being  presented  to  onotMr, 
in  which  the  same  course  might  be  pursued,  and 
with  the  same  success. 

It  was  pressed  in  argument,  in  the  case  to  which 
we  have  adverted,  that  until  the  forfeiture  was 
incurred,  or  the  two  years  had  elapsed,  the  seques- 
traUon  of  the  bishop  should  not  deprive  the  creditor 
of  those  profits  which  his  debtor  might  be  entitled 
to,  and  that  the  title  paramount  of  the  bishop  did 
not  accrue  until  a  forfeiture,  and  of  this  opinion 
was  Mr.  Justice  Cramptmi,  but  the  majority  of  the 
Court  decided  othorwise. 


Court  )9apm. 


Febmary,  7 — The  foUowin;  gentlemen  took  the  usual 
oaths  on  beini;  appointed  Her  Majesty's  CoonaeL 

Jamea  Dohert;,  William  Bt^d,  Henry  Hottoo,  Bobert 
Andrews,  James  Flankett,  Walter  Boortn,  B.  Chandwrs 
Walkv,  Etaoois  W.  Ftti^erald. 


BOLLS  MOTIONS— LONG  LIST. 


Firtt 

Abbott  T  Ttaompeon 
Aches  on  v  Aoheson 
Adsns  V  Adams 
Ahsrn  t  CortiD 
ABmaa  t  Crofts 
ArafadaU  r  IrwlM 
Amatroag  v  Armgtrong 
Armstrong  t  Taaffe 
Aston  T  Bennett 
Baanatyae  v  Alton 
Bentlej  r  Klldogtoo 
Barnard  V  Dononi^uiMnre 
Bejtagh  T  CoBsaiiBDB 
Same  t  Same 
BiKgs  T  Biggs 
BisMtt  r  Siriosjr 


Bond  T  Tatlow 
Butler  T  QlengaU 
Bjrroa  v  Csraw 
Black  V  AtUnaon 
Blsokley  t  Sail 
Brady  t  De  Daadseld 
Bradley  t  Bradley 
Branniok  v  Beyaolds 
Briscoe  t  Hoare 
Browne  t  Browne 
Same  r  Same 
Bnnras  v  M'CUntodE 
CampimT  Cam^ui 
Csrberry  t  Cos 
Carpantar  t  Csraw 
Carroll  v  Twlas 


Carroll  r  Backatt 
Carr<dl  ▼  Darcy 
Carson  v  AUtngham 
Caasidy  t  M>GuiDn«ss 
Clarke  v  Jesaop 
Oariie  T  Gildea 
CUriie  V  Anstfa 
Clayton  t  FatUner 
Ctoodiaing  v  Oraomore 


Coehraae  v  Taafft 
Connolly  t  Gratto 
CoonoUf  T  Hsnill 
Connolly  f  H'Caiti^ 
Conry  t  Coory 
Coote  T  Whaky 
Csraema  v  Vatvn 
Codif  V  Aahwort 
Cotton  T  Lwae 


CrsSHn  V  Jahnsloa 
Cronde  v  Peyton 
Cronin  t  M'Carthy 
Curtayne  v  O'Connor 
Curtis  Y  Swiney 
Daniel  r  Costcllo 
Darcy  t  Dolphin 
Darcy  v  Crowe 
Davis  r  Parker 
Same  v  Same 
Day  T  Gibbings 
Ddaconr  t  Freeman 
Dod^I^'t  Cumfaigfaam 
Dooelao  v  Lyoefa 
DowUng  T  Bdtoa 
Dunne  t  Gage 
Dwyer  t  Connlok 
Same  v  Same 
Edgewortb  v  Moran 
Edgeworthv  Edgewortk 
BlUsv  F«ma 
Falloov  Boners 
FarraU  V  Lambert 
Perralt  t  Boumea 
Eltigerald  v  St.  Leger 


Second  Fijhf. 

Fitvatrtek  V  XansAw; 
FleBiiwvOoaM 
Fk&ai^  V  0*Briia 
Flyna  r  F^yaa 
Frencb  t  Uannadl' 
French  v  Fmidi 
French  Y  Dminia 
Galway  v  O'DriseoD 
Geran  r  Soacrs 
Gibson  r  Johnson 
Good  T  Holmes 
Granndl  V  Jadnoa 
Greene  r  ConcaBaoo 
Han  V  WIlliaoM 
HjunlltoQ  T  Bargsyie 
Haniltoa  t  Nogle 
Handltoo  T  Synge 
Hamilton  t  West 
Harding  t  Ashe 
Hsrkln  v  M'Den&ott 
Harris  v  Dannt 
Hanis  T  BsrtlB 
HatohaavaBRsa 
H^ydeo  V  Heacae 
Hayes  ▼  Moore 


Hayes  T  Hendhy 
Heflbman  r  Furdl 
Hemsworth  ▼  Eyrs 
Heron  v  M*Nevin 
Hig^  T  MitcheU 
Bill  T  Ciippage 
Hogan  T  Banlon 
Hot^  T  Kingston 
Howell  T  Henchy 
Same  T  Same 
HnttoB  T  Maybe 
Irrtns  v  Ds  Maaaey 
JaiikM»  T  Mttehan 
JaeksoD  v  Oravsa 
JsecAi  V  Tvfiar 
Jessop  T  Atkin 
Joyce  T  De  Mdsyas 
Keane  v  Barry 
Kearney  T  Vtitrg 
Same  v  Sane 
Keating  t  Bagw^ 
Seller  r  EmeEj 
Kdly  T  Dmon 
Kenny  r  Cddongfa 
KiddvFsrriar 
iisnder  t  Boars 

Hsnoix  V  Drtnaa 
Martya  r  Blake 
Mason  r  Moadt 
Mazwdl  T  Bose 
Mayne  v  Taylor 
Millar  t  Gibbona 
Molony  v  Molony 
Sune  T  Same 
Moore  v  Beaaalt 
Moorov  Blske 
Mowe  V  Barton 
Moldowney  v  Sbortall 
Morpby  T  Mnrplqr 


Lawlor  t  iMrkr 
Loooard  V  Brian 
Lewsn  rhumm 
Undsay  V  SpatURMd 
Uttlov  Nonia 
Locke  r  Ootdsnii 
Lombard  t  Loobird 
Lowo  T  Lowe 
Lyneh  v  Tenni*oa 
Lynch  r  Lyneh 
Lloyd  vJobam 
Uoyd  T  OUtiO 
M'Alpine  *  BalMi 
M*Cuil  r  M'ChU 
M'Carthy  i  U'CBOf 
Same  t  Same 
M'Canoe  T  RoUnwa 
M'Cornudc  t  DtwM 
U'DermottTO'ConHl 
M'DOTmott  T  OKiB 
U'FanvLodte 
M'Morran  T  Fitisaw 
H*CartasyTDiek>r 
Msddfln  r  Haddia 
Hadaette  V  DSoa 
HahMty  T  GbagiU 

Fimrth 

Murphy  r  lertaje 

Mnrplv  V  ^ 
Marray  V  Darcj 
Morray  ?  WeitaKt 
MoiT^r  V  SkdBogtae 
Same  v  Same 
Neville  T 
Same  v  Same 
NowoombevToB* 
Newport  v  Soott 
Nohu  T  O'Cesiar 
Nolan  vBosriH 
N^satTFton 
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O'Brien  T  Crtagh 
Sim  T  Sum 
O'Bmn  r  BjriM 
SuMT  8am« 
O'Brian  t  O'BtIm 
O'Conmr  r  O'tkbutj 
OTkbcrtT  T  Bnrtn 
O'Femll  T  Arthur 
O'Grsdj  V  Atkin 
0'B»ra  T  Brmiuui 
O'Hin  vChainc 
SuDer  Same 

Biefawdft  V  Goold 
Sum  t  Sun* 
Sum  t  Same 
SichardMD  T  Amthi 
Alberts  T  Prior 
KabiBHO  T  Kenfe 
SoDatoo  T  Mortoo 
BrndT  Jofamon 
SL  G«org«T  St.  Omikb 
St.  John  T  Bowu 
Stonder  v  Darcjr 
Sarife  t  O'Comuir 
ScnUj  T  O'Bcgan 
SMl«TB«hu 
ShslodLT  Boa 

Sh^NnTQyaca 
SuBfl  T  Sum 
SamcT  Sum 
Sn^etoar  OidKMB 
SnuthTBtflar 
S«njttiT  Prmtt 
SfnidcT  Spndle 

SUawfNMbttt 
Stuiiw  T  T^vtar 


O'Keeffb  r  Laoigaa 
O'MciU  r  French 
O'SnUiTaa  t  O'SnUiTan 
Palmar  T  Pilmar 
Parr  t  BeQ 
Perry  t  Irwin 
Pfarlan  r  Byrne 
Phibba  r  Phibba 
Pfaibbfl  T  FerraO 
Pike  T  Martin 
Porcell  T  Gibbing;! 
iUchards  r  BByley 

Stawart  r  Daold 
Stratford  r  Aldboro' 
Sugme  r  Naih 
Bwan  T  Diaoey 
Swift  T  Pole 
Taaffe  t  Lynch 
Taogney  r  Hotanaa 
8am«  T  Sam* 
TwdaUv  Oiflfo 
Tuthill  ▼  Bateman 
Todd  T  Cbioheater 
Veaaey  v  Fry 
Same  t  Same 
ingn<dteit  ▼  Bowen 
Waleott  ▼  Smyth 
Waleott  T  Coadeo 
Walkar  V 'Walker 
ViUt  Byraa 
WaQ  r  Daapard 
Valaialey  t  Walmaley 
Wataon  t  Fym 
WatMQ  V  Oilea 
Walters  t  Ltdwell 
Wattera  v  Poole 
Watta  r  Buiteed 
WIdridceT  VUdridffe 


See. 


CCmtthuudfrom  p.  10*.J 

Cap.  XLVm. 
An  Act  to  bdBfst*  the  Sale  of  Incvmb«red  Eatatea  Id  Jrt- 

[Hth  Amsmtt  IMS.] 

CsMfrMtfon  ofttrwu,  j-c-  in  thU  aet.  •*  Land." 
'^EitaU."  "  Lecu.''  Lew  in  ptrptluity." 
-  Uemmbtmut."  '' Inaml^aHcer."  "  Pottet- 
upm."  -  OwMT."  -l^Wfoii"  and  "  Omer." 
"  dioiak."  "  ConrL"  "  Miutv."  Nmher. 
GtmJer.  Sal*  and  ttUing. 
%  Wktr*  land,  ^e.  in  Inland  if  ndfiect  to  htaa^ancf, 
tmmtrmof,  tH^fed  to^priAation  tfamrt,  aminet 
loaeOtkt  tamt. 

3.  Ltmdt  not  dgenud  mdgtel  loinaa»branea  mdeu  Mama 
•I^Um  term  ofnotuu  than  ^\ymniaiexpind,^c. 

4.  Wiura  leaae*  in  perpamiOf  and  long  iorwu  tnt^tet  to 
ineumArance,  omur  majf,  ttUgtet  to  appnbaifon 
lAc  amrt,  uil  lame. 

5.  Leatet  in  perpettdtjf,  (fc.  to  bt  tt^gaet  to  uieiaB&nm- 
OBfl  ontf  in  ctrlain  eatet. 

6.  Ot/mer,  {fc.  having  contracted  for  Mate  nay  tgtpfy  to 
tie  Cord  ChaneeUor  of  Jremid  to  coafii*  tie  aaU 
or  contract  for  tale. 

7.  IViMm  10  tetfirA  inatmbraMem,  ^e.,  and  a  be 

&  lord  Clunotllor,  ^c.  of  Ireland  way  maJie  rvUt, 
jre.  ybr  earrging  this  act  into  effect.  Rule*,  ^e. 
to  be  laid  b^ore  parliament. 

9.  Lord  ChaneeUor,  kc  mag  alter  rnlee  fivm  time  to 
tbme. 

10.  Vpempreoentation  of  petition  for  Male,  ikeeonrtmag 
refer  the  lame  to  a  maeter  in  Chancerg,  mho  thau 
monir*  into  the  partiadarM,  and  report. 

11.  MMteot^e  inforeewithre^teelto  certainpnieeedii^ 
far  pagment  iff  tunaiArawM,  4%  not  saeomiatent 


with  tkie  act,  ekallapph/  to  proeeedingi  under  thie 

act.     Court  to  apportion  cviti  at  it  may  think  Jit. 

AU  pereena  beeoming  parties  to  be  au^ect  to  the 

hriadielion  of  the  eonrt,  ^e. 
12.  Penmu/keHng  aggrieoedbg  reportofthe  matttrnot 

oonqte^d  to  tolu  exeeptUnu  to  the  aame. 
18.  Jh  eaaeqfdeath,  ^e,partie§intereatedmago^fyio 

the  teurt  to  carry  on  ptoceedingt, 

14.  When,  upon  a  petition,  ^e.  a  reference  ehallhan 

been  made  to  the  matter,  he  thallcatue  the  eame  to 
be  pubUahed  bg  advertiaementt. 

15.  Error  in  adoertiaement  not  to  oitiate  proeeedbtga. 

16.  MaeteTt  b^/brw  m-oeeeding,  Spe.  ^utieaute  matkm  to 

be  given  to  aU  perwone  who  ahaU  appear  to  kaoe 
inUroat  in  the  wgeet  of  inqairg. 

1 7.  Peraona  claiming  an  interest  in  ang  bind,  ke.  mag 

enter  a  caveat  ^  the  rtgiatrar'a  office,  andehallbe 
therehg  entitled  to  notke. 

18.  All  peraona  daiming  under  rderenee  to  appear  iM^fitre 

the  master,  »ho  ehall  in  kia  report  itate  bg  whom 
he  hae  been  attended,  ^c,  Omiaaionqfthe  wtaaler 
to  give  notice  not  to  vitiate  proeeedinga. 

19.  Peraona  who  have  been  dieaUowed  from  attending 

before  the  ateater,  oreon^lainingiffaiqf  eart^fieatOf 
^c,  mag  app^  to  the  eourt  agmut  audi  dimUaw- 
anee.  ffC. 

20.  Direetiona  of  thta  act  aa  to  proeeedinga  to  have  the 

force  of  orders  of  the  court. 

81.  When  incMWtbrance  shall  be  aubjeet  to  limitations, 

the  first  person  entitled,  ^c,  is  to  mahe  application. 
92.  Where  ang  person  shall  be  entitled  to  ang  charge,  ^e. 

master  mag  treat  aneh  charge  aa  an  tnaaibranee, 

Aatottnaaleofaaghmd,  fe.a  partm^iifmhi^ 

ahaB  be  derirad  to  be  aM. 
23.  Report  of  the  matter  and  all  other  reporttt  ^  to 

be  filed  aea^ding  to  the  rules  ef  the  court, 

21.  Order /or  sale  mag  include  the  whole  or  part  iffthe 

ineundtered  land,  ^c. 
S5.  Court  ateg  order  the  whole    m  estate  to  be  told,  al- 
though master  ahtdl  haMopprooed  of  Ac  aai>  of 
apart  onhf 

80.  Preoioiitlg  to  making  order  fbr  sale,  court  mag  eon- 
firmthe  report  nisi,  and  diraet  service  of  the  tamot 

87.  Aaauranee  of  landaald  to  be  made  in  andt  farm  w 
^ouster  shall  direct,  fpc,  and  to  vest  tlmeatalo 

absobitebf  in  the  purehoeer. 

28.  Savbtg  of  rights  of  lessees, 

29.  Purchase  wumeg  ariaing  om  ang  aoilt  to  be  pmid  into 

the  bank  of  Ireland. 

30.  Owner  of  land  anlgect  to  incuwdtrencea  may  sell  with- 

out oriaerofihe  court,  unlets  restrained  bg  order 
after  pulmeatian  tffaoticea. 
St.  hwmnSraneert^fternoHet  and  neglect  of  owner  mag 
tell  in  Uhe  manner. 

82.  Where  aeveral  incuuUranctra  glee  uotkt,  the  firat 

of  aueh  incun^ancers  mag  sell. 

83.  Notices  to  owners  how  to  be  given. 

34 .  Notices  qf  proposed  sates  withoiU  order  of  the  court. 
83.  Where  land  or  lease  told  without  order  of  eourt, 

notice  to  be  served  persomdfy  on  peraona  having 

^fliture  estates. 

36.  Saving  qf  the  rights  nfwutrtgageaa. 

37.  NokMiorlemtetiMwiUuutorderofAeoourttoba 

told  bebm  telling  value  certified  bg  aurvegor  ap- 
pointed bg  Lord  Lieutenant. 

38.  Where  required  ^  caveat,  notice  to  be  given  nf  the 

price  at  which  utndor  Itate  aoU  wUkcmt  order  qf 
the  eourt  it  contracted  to  be  aoU, 
89.  4ffidavit  to  be  filed. 

40.  Purdtase  maneg  to  be  paid  into  court, 

41.  Separate  regiater  ofaffidamU  to  be  hept,  and  to  be 

open  to  in»pe<AioK, 

42.  D^eet  in  naticet,  jrc.  ntd  fe  iavalidmte  Mb  wAan 

purchase  moneg  paid  into  court, 
48.  Operation  ijf  a  eom^fonee  i^om  a  1^  without  order 
of  the  court. 

44,  I^^tprMomtedtoithinfiotgemnet^henfficted. 
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45.  SoUm  untkoKt  order  cowmeneed  by  onmer  or  incum- 

brancer d^'ay,  ^e.  may  b»  proceeded  with  by  the 
ptrtom  beeomi*g  entitled. 

46.  PurehoM  money  miaU  without  order  of  the  court  to 

be  ^iplied  eceoriUng  to  the  riyktt  in  UU  Ibm^ 

47.  Receipt  of  aeeoimtant  genarai  to  be  a  n^kietU  (Kb- 

eharye. 

48.  Where  it  ihaU  appear  thai  there  <■  Mon  (Am  OM 

incumbrance,  court  suiy  direct  proeeedinge  to  be 
iiutituted  to  aictrlain  priority  <(f  the  «aiM. 

40.  Application  of  euryliu  <f  purehaee  mo»q/. 

fiO.  Money  paid  into  court  migybeiMoettedveAeJiutde. 

61.  Uther'e  poundage. 

52.  Appointment  of  new  tnateee, 

53.  Where  any  annual  charge,  not  being  an  incumbrance 

under  thie  act,  akaUt^pxlany  landto  be  eoldt  the 
pereon  entitled  to  mcA  charge  may  releaee  the 
eome,  ^e. 

M.  Partiee  to  whom  the  eurj^  offmrehaae  mmey  it 
paid  out  of  court  liable  to  repay  the  money  to  par- 
tiee proving  a  better  tide  to  tks  eitate  told.  Court 
may  require  tecurity  far  euch  repayeunt. 

55.  Sale  vithout  order  of  the  cmtrt  not  made  bond  fide 
for  diMcharge  incumbrattcee  to  be  treated  ae  a 
breach  oftruet. 

56.  Ifo  payment  touurde  dieeh^ge  ^incumbrance,  not 

bangpi^pnent  infkU,  ehaU  affect  riglu  ofincum- 
braiuerybr  IkJance. 

57.  Where  incumbraneer  thall  be  eatiefied  by  payment 

out  of  any  eale,  {fc,  and  other  pereone  or  lands 

are  uable,  court  may  order  proceeding  to  be  inett- 

tuted  on  euch  terwu  at  it  may  thinkfit,  ^c. 
58k  JVb  pigment  in  retpect  of  any  iactmArancs  to  impair 

any  right  of  any  pertont  out  ofukone  eelata  the 

tame  thali  be  made- 
SO.  Wheraaueetate  ahallhe  ordmredtobeeoUeourtmoy 

en^omer  the  matter  to  indude  im  kit  report  other 

bUeretti  in  the  tame  eetate, 
60.  ^land  aold  tiallbeeulifeettoaleate,  ^c.  eongirit- 

ing  other  land,  master  may  apportion  the  rent,  ^c. 
61*  Nopenon  entitledto  incumbrance  thall  be  boimdte 

accept  payment  without  lix  monthe  notice,  ^c. 
63.  Where  incumbrance  included  in  the  order  for  jo/g 

thoU  not  be  payable  or  not  atcertained,  eowt  may 

order  atumto  be  oarriedta  the  credit  tfemOt  ifc 

63.  Pending  proceedingt  court  may  apfwat  a  receiver, 

who  ekM  be  mi^ect  tojuritdietion  qf  the  court. 

64.  Cfffft  May  apprntU  gut^diane  of  infante  to  ae(/ir 

tkem  for  the  purpotee     thie  act, 

65.  Court  may  appoini  ptreotu  toatlo»hAalfiif}wea- 

(tet,  jrc. 

66.  Ae  to  payment  of  cotlt. 

67.  No  petition  for  tale  without  content  where  an  incum- 

brancer it  in  pottettion,  or  during  pending  tuite. 
Power  to  ttay  pending  tuite.  No  euite  to  be  com- 
menced pending  proeetdifige  mder  Uae  ad.  with' 
out  leaoe  of  the  court. 

68.  Proofk  ofdebia,  jrc.  m  a  lUtcontinued euit  maybe 

HKd  im  a  rtfereHce  iipon  a  aetiiion. 
60.  Cotuent  where  neeettary  euty  (jf  leaoe  of  the  court 
be  given  tubtequently. 

70.  Power  to  tecond  or  ttAaequent  incuMbraneer  to 

redeem  the  prior  ineumbranaet. 

71.  Nopetitionfor  tale  by  attigneeu  nf  banhmptt  or 

intoloenttt  without  eoneent  ttfmejtrpart  ^ermtere. 

72.  Releaee  Ufa  portion  ^laudt  not  to  tfgict  the  vaUdity 

i^ajui^maaae  regarje  the  reiidiu  of  euch  lande. 

73.  AmmuoI  returna  tobe  Udd  b^eparliamtut, 

74.  Short  titte. 

75.  Act  to  extend  to  Ireland  o^,  ffc. 

*  WhcTMB  tt  is  -npeffimtt  to  grant  fa^tiM  fbr  the  ule 
'  of  MtitM  ia  Aeland  charged  with  incambraDCH,'  be  it 
•Dooted  that  in  tb^  act  the  word  "Land" shall  extend  to 
iMQora,  advDwsons^  rectories,  mesauages,  laoda,  teneisents, 
rents,  and  hereditaments,  whether  snbjeot  to  an;  fee  farm 
or  other  perpetual  mt,  with  or  without  condition  <^  r^^antr;, 
or  oUierwise.  and  whether  corporeal  <n- incorporeal,  and  the 
word  "  EitM«"  ihril  mtwd  to  w  ortate  in  aviitr  u  well  h 


at  law,  and  to  any  ooTanant  or  contract  for  «  right  of  Tt. 
newal;  and  the  word  "Iieaae"  shall  indndeutyreaust 
for  a  lease,  and  the  eitate  or  toterestcreated  or  tobe  cnMtd 
by  euch  lease  or  ayraement,  and  the  ezprestion  "LcaMii 
perpetuity"  shall  mean  any  leaaa  or  grant  for  on«  w  wit 
Uft  or  Uvea,  with  or  wltboot  a  tvm  of  yean,  «r  iatjtn 
detemitublfl  on  one  or  more  Ufo  or  lives,  orftryaui^ 
late,  with  a  eorenant  or  ■greemcnt  in  aiqr  «Stv^tait^ 
whether  in  the  same  or  in  any  other  instmiDent,  for  the  ptr. 
petoal  renewal  of  audi  lease  or  grant,  whether  ueh  Iok 
shall  be  derived  oat  gf  the  inheritance  or  by  way  oruodtr. 
lease  out  of  any  lease  or  other  estate ;  and  the  word  "  Incu. 
brance"  shall  mean  any  l^al  or  eqtutabte  mort^e  in 
or  for  any  less  estate,  and  eieo  any  money  secnred  by  itm 
or  by  judgment,  decree,  or  order  of  any  saperior  mm 
law  or  eqtdty  daly  registered,  and  also  any  legacy,  portin, 
lien,  or  other  charge  whereby  agrees  sum  ormoneytiHcvfi 
to  be  paid  on  ou  event  or  at  a  time  certidn,  and  also  uj 
charge  which  by  the  instrument  creating  tbesante,  orbjnj 
other  instrument,  is  made  re-purcbaseable  on  peyDcnlofi 
gross  snm  of  money  ;  and  the  word  "IncaoteWti^AiO 
mean  any  person  entitled  to  such  Incumbrance,  or  ntHliiltt 
require  payment  thereof ;  and  the  word  **PoiseidoD''itiill 
include  the  reedpt  of  the  rents  and  profits;  and  the  word 
"  Owner,"  as  applied  to  land,  shall  include  any  pcrtn  » 
titled  in  poBsesslon  In  fee  dmple  or  In  tail,  or  ^uti  ia  iii, 
and  any  person  entitled  In  possesnon  for  a  Hfa  or  Hrn,  « 
for  a  term  of  yean  determinable  on  the  droppfa^ofuiji^ 
or  lives,  or  for  a  term  of  years  of  which  not  lets  tbu  im. 
ty-nine  years  are  unezfrfred,  not  being  a  leatee  it  a  mi, 
and  also  any  person  entitled  in  poasession  as  teimni  bj  th 
curtesy,  and  any  parson  entitled  in  possession  to  tbetqvtj 
of  redemption  or  the  property  subject  to  the  ioeniirtiru«, 
or  to  a  trust  for  payment  of  the  incumbrance,  whether  is 
fee  or  for  any  lessor  estate,  and  any  feoffees  or  tnutcMfx 
charitable  or  other  purposes,  enthled  in  possenion;  udtbe 
word  *'  Owner,"  as  appBed  to  •  lease  in  perpetnity  otoUr 
lease,  shall  include  any  j^enon  entitled  in  posset^  laUit 
land  comprised  in  soeh  lease  for  the  whtde  cstatt  tmled 
or  agreed  to  be  created  by  sndi  lease,  or  for  any  derfntiit 
estate  (oreated  by  settlement,  or  testaroentsry  a  Mhe 
disposition  thereof),  qnsai  in  t^  or  tot  life  or  lires,  w  foe 
years  determinable  on  the  dropping  of  a  life  orGrn,  or  for 
years  of  which  not  leas  than  fifty  yesra  are  mieipirtd,tHl 
being  an  underlease  at  n  rent  dwived  out  of  such  leue,  md 
any  parson  aotltled  in  poaseasioQ  totbe  equity  •(  rtltn^ 
ttoo  or  the  proper^  snt^act  to  tho  Incumbranee,  m  ici 
tmit  for  payment  of  the  Incumbmoce*  in  any  socfc  Inn  n 
perpetuity  or  other  lease  absolutely,  or  foraoy  nuAdtriTi. 
tire  estate  i  and  the   word  "  Person,"  and  the  w«4 
"  Owner"  ^>all  extend  to  a  body  politic  or  oorponte  u 
well  aa  to  an  individual;  and  the  word  " Month" ^ 
mean  calendar  month ;  and  the  word  "  Coart"  ihill  mta 
the  High  Court  of  Chancery  in  Ireland;  and  the  word 
"  Master"  shall  mean  the  master  for  the  time  beii«htTiii( 
the  conduct  of  the  reference ;  and  erer;  word  iDp«lii« 
the  alogalar  numbw  only.  abaU  extend  to  several  pnw 
or  things,  and  every  word  importing  the  plural  Btote 
shall  vplj  to  otte  person  or  thing;  and  every  wodio^ 
ing  the  masculine  gender  only,  shall  extend  to  a  fauhi 
and  words  importing  sale  shall  include  tho  carrying  iita 
execution  any  contract  for  a  sale  under  this  act ;  ami  when 
any  act  is  dlrecUd  to  be  dcme  by  or  with  respect  to  ui 
person,  or  aof  cooaant  to  be  given  by  any  pmoa,  uck 
act  or  consent  may  be  done  or  ^von  by  ^e  guidin  d 
such  person  bwng  an  infant,  or  by  the  committee  d  th* 
•state  of  snob  ponon  bdng  an  idiot  or  buiatle,  v 
the  husband  Of  sndi  person  being  a  nuirried  wmu 
(ozc^  that  a  nwnied  woman  enUilcd  to  any  IM  tstiU, 
or  incumbranoe  for  her  aeporate  use  for  life,  or  for  isj 
greater  estate,  with  or  witiioot  power  of  antidpatloD,  iliill 
for  the  purposes  of  Oiia  act  be  considered  a*  a  i*^* 
and  this  act  shall  operate  as  well  with  reapect  tp  mj 
or  incumbrance  oreated  before  the  paiilBg  of  this  act  u 
with  respect  to  any  esute  or  incumbranoe  to  be  bmifttr 
created. 

a.  That  where  land  In  Ireland  shall  be  snl^lsu; 
incumbranoe  tb«  owner  of       land  may  contract  (ntF^ 
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tfl  the  B{^obation  of  tha  court)  for  th«  sala  tbareof,  ftwd 
from  all  iocambraoccs,  ud  such  sale,  if  opproTed  by  the 
cnurl,  shall  he  carried  in  effect  under  thia  act ;  aud  Ruch 
ovnrr  or  pcrsoii  being  the  first  incumbrancer  on  sach  land* 
or  tnj  person  being  an  incumbrancer  on  such  land  In  poB- 
»e$-'iioii  of  the  title  deeds  relating  thereto,  without  having 
rfntracted,  may  appl;  to  the  court  for  the  aale  of  such 
Luid  Qiider  this  act. 

3.  Hut  for  the  purposes  of  this  act  the  tand  shall  not 
bo  ileemed  satgeet  to  an  incumbrance  unless  the  UOM  shall 
effect  a  term  of  fifty  years  unexpired,  er  a  greater  estate  hi 
laeii  land,  nor  unless  such  incumbrance  shall  tutve  been 
created  by  the  owner  of  an  estate  of  inheritance,  but  an 
incumhranire  charged  under  a  power  created  by  the  owner 
of  u  estate  of  inheritance  shall  be  deemed  to  hare  been 
cr»te<l  by  snch  owner. 

*.  That  where  any  lease  In  perpetuity,  or  any  lease  of 
Ucd  for  a  term  whereof  not  less  than  sixty  years  shall  be 
unexpired  at  the  time  of  aneh  applieatioa  as  herein-after 
mentioned*  shall  be  iociuiiberedi  the  owner  of  each  lease 
is  pov^^J  or  other  lease  aa  aforeaiUd,  may  oontraot,  aab. 
ject  to  the  approbation  of  the  court,  for  the  sale  thereof, 
frted  from  all  Incumbrances,  and  such  sale,  if  approved  by 
IliecDiirt,  shall  be  carried  into  effect  under  this  act ;  and  any 
Kucb  ovner  of  a  lease  in  perpetuity  or  other  lease,  and  also 
on;  person  being  tlie  first  incumbrancer  on  any  such  lease 
in  perpetoity  or  oUier  lease,  or  any  person  being  an  iucnm> 
brsocer  on  such  lease  in  perpetuity  or  other  lease  as  afore- 
sud,  uid  buDg  in  possession  of  the  title  deeds  relating 
thmls,  wtthoot  havli^  lo  contracted,  may  a|iply  to  the 
coot  fbr  Um  sste  of  soch  lease  in  perpaMty  or  other  lease 
aodertlas  act 

i.  That  such  lease  in  perpetuity  or  other  lease,  sfaaB  not 
bt  deemed  sntQect  to  an  incnmbraoce  where  the  saaoo  shall 
affect  a  drnvative  estate  or  interest  only,  or  less  than  the 
vbole  estate  oreated  or  sgreed  to  be  created  by  snch  lease 
in  perpetuity  or  (Aher  lease,  unless  such  incumbrance  ahali 
bate  bent  tnatad  \g  the  owuer  of  or  person  entitled  to  the 
wfaole  estate  eioaled  or  agreed  to  be  created  by  such  lease 
ia  peipcfaity  or  other  lease  as  aforesaid,  but  any  incnm- 
braoee  efairgvd  imder  a  power  mated  by  the  owner  of,  or 
pemn  tntiUed  to  «aeh  whole  estate  as  afbrtsald,  ahaU  bf 
deemed  to  hare  been  crettted  by  aaoh  owner  or  {ferson  so 
entitled. 

6.  Tbtt  ever?  owner  having  contracted  for  sale,  and 
every  oimer,  or  first  or  other  incumbranser  being  desirous 
to  tcU,  may  apply  by  pef  ition  to  the  Lord  Cbancdlor.  for 
ouTjiag  into  eSfict  such  contract  for  sale,  or  for  the  sale 
of  sach  land  <w  lease  j  and  erery  such  petition,  and  every 
sabuqucnt  pettttooi  end  other  proceeding  nlslng  oat  of  the 
same,  ^  be  entitled  **  la  the  matter  of  the  act  'to  Ikcill- 
iste  the  sale  of  Ineiunbered  estatea  In  Ireland,"  txpartt  the 
person  presetting  sn<di  petition. 

7.  That  every  petition  for  the  carrying  into  efltet  such 
«uitnct  for  sale,  or  tor  the  a^e  of  such  land  or  lease  In 
perpriuity  or  other  lease,  shall  set  forth  the  estate  or  inter- 
est (rf  the  petitioner  in  such  land  or  lease  in  perpetuity  or 
ether  iease^  and  tbe  uses  or  UniitatiQns,  aud  the  trusts  to 
which  the  land  or  lease  stands  limited  or  settled,  and  the 
ineombrances  and  other  charges  affecting  the  same,  inolnd- 
im  the  crown  rents  and  rents,  sul^Jeot  to  which  such 
land  vt  lease  fs  contracted  to  be  sold,  and  audi  petition 
dull  be  verified  as  the  conrt  shall  direct. 

S.  That  the  Lord  Chancellor,  with  the  advloe  of  the 
Uutcr  of  the  B«Us,  tr^  time  to  thne  may  make  any 
nles  nr  orders  for  the  better  carrying  this  act  Into  effect.' 
and  for  the  conduct  of  tlte  proce^ags  onder  this  act,  and 
(hit  the  same  may  be  done  With  the  least  cost,  and  aa 
may  be  consistent  with  a  due  observance  of  the  provisions 
hereof,  and  also  for  fitiog  the  fees  to  be  paid  npon  any 
proceedings,  and  the  coat  thereof,  so  that  such  fees  and 
coEU  shall  never  exceed  snch  as  are  htwfnlly  reeelred  on 
^ilar  maUcrs :  pWfided,  that-andi  r^  and  ovden  shall 
be  laid  before  both  bouses  of  parliament  vrittdn  one  month 
from  the  maldng  thereof,  if  parliament  be  then  sitting,  or, 
if  parliament  be  not  then  sitting,  within  one  month  from 
(he  conuneneement  of  the  then  next  session  of  parliament ; 
snilaay  role  and  order  so  made,  shall,  from  the  making 
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thereof,  f(*aUpurpoi«*be  deemed  and  taken  to  be  sgeosril 
rule  and  order  of  the  oonrt. 

9.  Provided,  and  be  it  enacted,  that  the  Lord  Chancellor, 
with  the  ndrice  aforesaid,  in  like  manner  as  aforeaaid,  may 
make  rules  or  orders  rescinding  or  altering  former  rules  or 
orders. 

10.  That  upon  the  presentation  of  such  petition,  the 
court,  either  by  an  tx  parte  order,  or  on  notice  to  such  par- 
ties aa  ougltt  to  have  notice,  may  refer  it  to  one  of  the  maa- 
tera  to  inqi^  as  to  the  estate  er  interest  of  the  petltfancr 
in  wuAi  land  or  lease,  and  as  to  the  oaes  or  Ihnlti^ons  and 
tmata  to  which  such  land  or  lease  stands  limited  or  setUed, 
and  as  to  the  incombrances  affecting  the  aame  (inclot^ig 
such  as  are  claimed  by  the  parties  who  come  in  under  the 
said  order  as  all  others,  as  shall  appear  from  the  title  deed 
or  on  search  or  otherwise,  aud  including  also  debts  and  in- 
cumbrances doe  to  Her  Majesty,  her  heirs  and  successors), 
and  aa  to  the  persons  entitled  under  soch  uaes  or  timitatiiHiR 
and  tmata,  and  the  peraona  in  whom  auch  inonmbnuuea 
ahall  be  vested,  and  aa  to  the  order  and  priority  of  aneh  In- 
enmbrancea,  and  the  amount  due  thereon  respecti'ns^, 
tingoishing  prindpnl  monies  from  Interest,  and  in  oaae  v£  m 
niortgagee  or  other  creator  in  possession  taking  all  jnat  ac- 
counts, and  with  or  without  rests,  aa  shall  Iw  just,  and  aa  to 
tbe  value  of  tbe  land  or  lease  which  sbidl  have  been  con- 
tracted to  be  sold,  and  also,  whether  any  snob  inonubrauoea 
stall  affect  any  land  or  estate  other  than  the  land  or  lease 
contracted  to  be  sold,  sod  whether  such  other  land  or  eatiUe 
shall  be  liable  in  priority,  or  in  equal  degree,  or  in  postoior- 
ity,  aud  aa  to  the  title  to  the  land  or  lease  contracted  to  be 
sold,  and  to  the  Incnmbrancea,  and  aa  to  tbe  expe^eoey  of 
sale,  and  if  a  part  only,  of  any  incumbered  land  or  lease  ahall 
have  been  contracted  to  be  sold,  whether  snch  part  be  proper 
to  be  sold,  and  to  make  such  inquiries  relating  to  or  affect- 
ing such  land  or  lease,  and  tbe  incumlnranoes  and  ebargea 
thereon,  as  tbe  court  shall  think  requisite,  and  to  report  up- 
on the  aame  ;  and  the  master  shall  have  authmity  to  direct 
searches  to  be  made  for  judgments,  and  searobea  of  the 
registry,  and  in  all  other  places,  and  inquiries  as  to  the 
idotUty  of  any  person  or  property ;  and  in  snch  report  tbe 
master  may  state  any  droumstanoea  ape<dally  aa  tlie  oonrt. 
ahall  direct,  or  as  he  ^1  ace  fit;  and  the  maKtor  shall  be 
at  liberty  to  make  a  separata  reptvt  as  to  any  of  the  mattan 
referred  to  him;  and  for  any  <rf  tbe  pwpoeas  of  this  act  tba 
said  court  shall  have  power  to  oompel  theprodnclioo  befmre 
the  master,  of  all  deeds  and  other  writinga  rehiting  to  any 
property  in  queation:  provided  that  no  incnmbranoer,  or. 
other  peraon  being  in  possession  of  any  title  deeds  of,  we 
relath^.tio.any  property  (and  shewing  ^bt  to  hold  tbe  aame 
aa  a  security  for  a  debt  or  charge),  or  lien  ahall  be  oonpeBed 

prednce  the  eaokSb  volew  U  ahaU  have  baen  Heer^tbrnd 
by  tbe  report  of  the  naater  that  the  money  to  be  prodiued 
by  tiu  sale  of  tbe  property,  aud  api^cable  to  the  payment  of 
snch  debt,  will  be  sufficient  to  pay  the  same;  Imtaiich  fa^ 
cumbrancer  or  other  peraMi  sh^,  on  tbeoMerof  tbeeonrt, 
furnish  coiues  or  abstracts  of  snch  deeds;  and  in  every 
case  in  which  such  incumbrancer,  having  such  right,  sbaU 
be  required  to  produce  such  deeds  <a  writinga,  or  to  fhr- 
uish  such  copies  or  abatraeta,  the  costa  and  ohargaa  of  soch 
production,  or  such  otqnes  or  abatraeta,  shail  be  paid  by  the 
party  reqoiriag  the  aami^  or  otherwise,  aa  the  eoarl  aball 
<Ureot }  and  all  orders  for  the  prodaotion  and  fbr  the  ftuv 
niabing  of  ooflfin  fnd  abatraeta  of  any  aneh  deads,  mug  be 
made  on  persona  reaidiiv  oqt  of  ttie  jnriadietfam  of  the 
court ;  and,  aU  notices  to  be  givm  under  this  act,  mwy  be 
given  and  served  out  of  the  jurisdiction  <tf  the  court ;  and 
the  powerf,  provisjona,.  and  directltma  of  an  ant  paiaed  ia 
the  41  G.  3  0.  QO,  ahaU  extend  to  all  ^deva  to  b«  nada 
under  this  act.  < 

11.  That  all  tiie  laws,  rules  orders  powers,  and  practfce 
in  forock  with  reject  to  proesediogB  In  tha  eDart.in  asqik 
for  foreolosure  or  redemption  of  a  nHrtgage,  er  far  aale  :(tf 
estates  for  ptyownl  of  IncnmbranceR  or  dabta,  Aall  afply 
to  tbe  prooee^Ui«B  under  this  a^ ;  and  alt  such  proceedings. 
by  way  or  in  the  nature  of  further  directions  and  otfaarwiae, 
in  case  of  a  sale  under  this  act,  may  be  had  and  taken  aa  ba 
case  of  a  decree  for  sale ;  and  in  every  j^oceedlog  under 
this  act,  the  court  ahall  (except  ia  the  case  hereii^befere 
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HMntioaed  aod  providsd  for)  bav«  Ml  ^toretioil  u  to  tb» 
$iMag  or  wittaboldbtg  eoita  Rod  upeiiaei,  and  m  to  tbc 
peruMH  bj  whom,  rad  tli«  ftindi  oot  of  wUoh  tfaa  HUtte 
■haU  in  tba  flrti  iostanes,  ot  nltlnutdj  be  paid,  repaid, 
Ad  boriM,  and  shall  and  maj  apportloa  tin  aame  amongit 
tueh  parties,  and  io  respect  of  intereit  or  principal,  and  in 
twpaet  of  rents,  or  Income  and  eorpns,  as  H  shall  see  fit ; 
and  that  under  ever;  reference  to  the  master  under  tlUs 
jrot,  he  shall  proceed  in  like  manner,  and  with  the  like 
powers  and  authorities  in  all  respects,  and  all  orders  and 
proceeding  of,  and  before  the  master  shall  be  enforcible  in 
like  manner,  as  in  case  of  a  reference  under  such  decree  as 
•forasaid;  and  all  paraoDa  partieato  anjr  proeeedbgs  under 
this  act,  by  contracting  for  the  purchase  of  any  land  or 
loaan,  or  by  making  any  a^Ueation  to  the  court,  or  hy  sub- 
ndttiag  to  the  Jurisdiction  of  the  court,  or  by  attending 
before  the  naater  in  the  course  of  such  proceedhtgs,  or 
otberwiso  vononrring  in  any  such  proceedings,  and  the  re- 
presentaUToe  of  such  persons,  and  all  persons  claiming  un- 
der tlieiB,  by  tbeir  act,  or  by  act  of  law  sobaeqnant  to  th^ 
baoiwlng  subject,  as  next  herein-after  meBtieBad,  shall  for 
the  parposea  of  this  act,  ba  sol^Joet  to  tiie  JttiladletioD  of 
the  eeart,  and  to  aD  ordan  ot  the  eoart  and  of  the  master, 
la  the  ooane  of  any  sndi  proeeefflnga,  tn  Ilka  mannar,  and 
■a  Ailly  as  par^  to  a  eanso  panAog  in  the  court  are  sub- 
Jeet  to  the  jaris^elton  of  the  court  in  such  cause. 

Ill  That  it  shall  not  be  necessary  for  any  person  think- 
ing liimMlf  aggriered  by  any  report  of  the  master  to  take 
exoepttons  j  bat  it  sh^l  be  iooambent  on  alt  persons  parties 
to  proceedings,  or  coming  in  before  the  master,  to  carry  in 
objections  in  the  usual  manner,  to  tlie  draft  of  the  report : 
and  any  such  person  omitting  so  to  oli^t,shaU  not  afterwards 
be  heard  agitost  the  report,  without  speelal  leare  of  the 
conrt }  and  every  preeeeding  l>efbre  the  eoort  shall  be  ear* 
Tied  OB  by  potittOR  or  motion,  la  a  summary  way,  or  as  the 
eoort  may  order  i  and  proceedings  under  this  act  shall  not 
wbatt,  nor  be  suspended  by  any  death,  transmission  or 
change  of  interest,  exoept  so  far  as  it  shall  be  necessary 
for  the  oarrylng  on  of  any  such  proceeffinga,  that  any  perw 
son  not  belOre  the  oowt  shall  iiave  notice  of,  or  be  reqidred 
to  ettoad  anoh  prooeedings. 

15.  Hint  In  eaaa  of  dwthi  or  tranamiaatoa,  or  ^ai^  of 
iatorest,  and  wbeMtcft  after  the  preaentatiea  of  a  petltUm 
fbr  ooBflrmhig  aad  eanylng  fato  olRwt  a  omtrart  tut  aaK 
or  for  a  sale,  the  Areotloa  of  the  oonrt  shall  be  reqidslte 
Sarovrying  on  the  proceedings,  or  for  efceUi^  the  objects 
thereof,  it  shall  be  lawful  for  any  person  interested  in  sndi 
prooeedings,  to  apply  to  the  court  for  an  order  for  any  such 
porpose.  and  the  eoort  may  thereivoB  make  aneb  order  as 
It  Shan  see  fit. 

14.  That  when,  upon  a  petition  for  conAnning  and  car- 
rying Into  effect  a  contract  for  sale,  or  applying  for  a  sale, 
nj  Mtamoe  shall  hare  been  made  to  the  master,  he  shall 
eawse  aa  advertisement  to  be  pnMisbed,  at  least  onee  in 
two  aoooessiva  weeks,  Io  tlie  Dublin  Gtuette,  and  In  such 
daUy,  W  otherjooroals  or  newspapers  in  IrehnUtir  Eitglamd, 
or  both,  as  (lie  master  shall  tlilnlf  flt,  stating  the  name  or 
title  of  the  petltlooer ;  and  in  case  the  petitioner  shall  not 
be  the  owner,  the  name  or  title  of  the  owner,  and  the  de- 
nottioation  or  short  description  of  the  land  or  lease  eon- 
traeted  to  be  sold,  aad  the  oounty  wherein  the  same  shall 
bo  sttaale,  and  any  other  matters  the  ouster  may  think  flt ; 
Md  flalog  a  day  whereon  the  master  wHt  enter  upon  the 
oaoMdaritioB  of  the  natter  ralHnd  to  Urn,  and  rtfdring 
tM  Hitoarflmriag'tocwitoaeto  to  ooiH  IsMiApMVoUHtt. 

16.  That  no  error  or  imperfeotion  tn  any  sadi  ndvertlsa 
■ant  shall  viUste  the  prooeefings  under  such  reference, 
vBleas  the  eoort,  npoa  appUeatlon  or  oAberwIse,  shall  de- 
termine that  it  ought  to  do  so. 

-  That  the  master,  heftoe  prooeeding  upon  any  of  tite 
laqairsa  directed  by  aneh  reference,  and  also  from  time  to 
time  aader  such  rafbreMa,  or  imder  any  fnrthw  referrace 
la  tiw  SUM  mattar,  as,  aad  when  it  shall  aeem  to  hhn  At- 
Ung,  alndl  aaase  notiee  tobe  glren  In  aodi  form  as  he  ahall 
think  proper,  to  all  persons  who  shall  appear  to  him  to  hare 
any  Interest  in  the  sut^jects  of  snoh  InqulrieB,  and  whose 
attaodanoe  shall  ^pear  proper,  that  he  Is  atxHit  to  proceed 
or  that  bo  ia  ^roetoAng  hi  the  natter  of  sttoh  tefbrence; 


and  ail  notices  under  this  act  may  be  aarved  oat  of  tbi 
Jnrisdtctloo  of  thceovti  and  the  eoart  may  dheet  sihti. 
toted  sor^ee  thereof  In  atqr  eaae;  andio  ease  any  ism. 
brancer  etc  party  interested,  having  been  served  iritfa  nj 
such  notice,  n^eet  to  aiqtear  in  tiie  master's  office,  or  in 
flle  a  charge,  the  conrt,  on  the  ^plication  of  sni  |»n;, 
may  make  an  order  on  motion  of  coarse,  that  sodi  iunt,. 
brancer  shall  be  bound  by  the  proc coding  as  irtiehtdhm 
a  party  thereto,  or  such  other  order  as  the  conrt  sball  link 
fit,  and  thereupon  it  shall  be  lawful  to  proceed  iwtrilk 
standing  the  absence  of  sndi  party  ;  and  if  it  shall 
to  the  satisfaction  of  the  master,  that  any  person  l«  via 
noUeo  oogbt  to  he  given,  cannot  lie  found,  or  mnnet  V 
served  wHhnoUce,  the  master  may  state  b  his  nptrtth 
name  of  such  person,  and  the  drcomstances  oudcr  iHA 
notice  was  not  or  could  not  t>e  givon  to  bim :  proridtddia 
after  such  order.  It  shall  be  lawful  for  the  muter,  at 
time  in  his  discretion,  to  admit,  and  fwthe  covrt,  tn 
terms  as  it  shall  think  ^"oper,  td'ord^'^Wm  to  admit,  cj 
party  against  whom  hnch  ordet^^ltaU  have  been  Dtdt,  u 
attend  aod  proceed  before  Mm  aaif  no  soch  order  ludbm 
made:  provided,  that  the  parties  agalaat  when  sadi  ate 
BhaD  have  baen'mad^  ahall  not  tbvet^  be  eadadid  hm 
sharing  in  the  proeeeda  of  aneh  sale,  oadar  Oa  dirMttairf 
the  oonrt,  or  firam  any  other  banoftts  of  tUs  est,  eenniii 
with  effaet  of  aodi  order,  wwith  anoh  tfscKtfaai  uOt 
court  maiy  nuke. 

(To  ht  tfoatfanerf.J 
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Tie  Namei  ^ the  Gnmtfanm  who  Javour  The  Irish  Jcbist  with  ReportM  in  the  sevntU  Ctmrtt  of 
Law  and  Squity  in  Ireland,  are  a$  J'oUoks  : — 

I  ^      .     .  „    .  C  JOHV  BbACKRAK.  Btq^  snd 
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<  WtUiiAH  tonm  DuMDAi,  Esq., 
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 -I  Law. 
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DUBLIN,  FEBRUARY  17,  1849. 


Ir  diicumag  the  qaeMlon  m  to  the  policy  of  ren- 
^niug  each  estate  responsible  for  the  support  of 
the  paaperism  exlating  upon  it,  there  are  two  oon- 
flicting  nAemta  to  be  considered — the  Interest  of 
i)k  ownen  nd  the  interest  of  the  occupiers 
There  ii  abo  the  effect  of  the  system  r*  V  eoun- 
tiygenenlly.  In  every  statentent  vl  .een 
on  tbiiiubjeeti  the  interest  of  the  prop....».a  has 
been  too  exdosively  considered.  As  to  them,  a 
Urge  class  would,  no  doubt,  be  decidedly  bene- 
tirted —owner*  who  have  resources  at  commaud, 
whose  properties  are  unemcumbered  and  not  over- 
peopled. 

There  is  another,  and  a  still  larger  class  who 
Tould  be  ruined — men  who  have  do  resources — 
vliose  properties  are  incumbered,  and  whose  estates 
are  over-peopled. 

The  first  class  of  owners  would  feel  but  lightly 
the  onus  of  employing  or  supporting  the  poor  on 
their  estates— their  estates  woidd  be  benefitted  by 
the  employnMQt  given,  and  their  people  fed. 

The  estates  of  the  second  class  of  owners  are 
gcwnlly  unequal,  at  present,  to  support  their 
populiMD,  and  even  the  Mr  which  can  yet  do  so, 
if  btmfaened  with  individaalized  respondbility,  will 
deteriorate.    No  farmer  would  culdvate 
land,  Uie  profits  being  absorbed  in  poor-rate ;  thus  ' 
estates  no  employment  would  be  afforded  ! 
wmld  go  oat  of  cultivation,  and  the  popn- 
'atfoo  (ttrve. 

A  rigid  adherence  to  making  each  estate  respon- 
ibl<>  for  the  support  of  its  own  poor,  would  soon 
grt  rid  of  tbe  "  Irish  difficulty  j"  6s  the  population 
of  the  distressed  districts  would  rapidly  be  reduced 
to  what  each  estate  could  support ;  and  the  expense 
of  supporting  an  unprofitable  population  being 
removed,  tbe  estates  themselves  might  be  expected 
ui  improve.  However,  we  do  not  antirapate  that 


it  wiU  be  d^iberately  cuuteuiplated,  when  legis- 
lating on  this  question,  to  improve  Ireland  by  con- 
signing a  Uiird  of  her  inhabitanto  to  starvatim. 

If  the  legislature  will  not  permit  this  result  to 
ensue,  provision  against  it  must  be  made,  eidko*  by 
grants  from  the  imperial  treasury,  or  by  a  rate 
in  aid. 

Tbe  result  of  grants  from  tlie  treasury  would 
be,  to  benefit  tbe  esutes  which  could  support  them- 
selves, by  freeing  them  from  contributing,  through 
a  rate  in  aid,  towards  the  support  of  their  poorer 
neighbours  on  the  distressed  estates.  If  the  grant 
only  supplied  what  the  estate  could  not,  ttie  popu- 
lation of  a  distressed  estate  would  be  kept  alive, 
but  the  estate  not  benefited. 

A  rate  in  aid  would  lead  to  a  tax  over  the  whole 
surface  of  tlie  country,  and  whit^ — if  a  very 
moderate  limit  were  not  fixed  as  tbe  maximum  lyf 
taxation— would,  by  throwing  the  distressed  dis- 
tricts out  of  cultivation,  have  a  tendency  to  in- 
crease. This  Ux  would,  at  the  very  first,  be  not 
very  different  from  a  general  tax,  irrespective  of 
localities. 

.  The  consequence  to  the  country  generally,  of 
invividualising  responsibility  would  neceasarily  be 
a  law  of  settlement  of  the  strictest  possible  cha- 
racter. As  to  the  effect  of  such  a  law  on  the 
prosperity  of  a  country,  it  is  useless  to  theorise ;  it 
has  existed  in  England  for  centuries,  and  every 
writer  of  eminence  bears  testimony  to  the  evils 
it  has  wrought  upon  the  pxosperity  and  morals  of 
tbe  poor. 

Sir  William  Blackstone(vol.  1,  p.  361)— no  mean 
authority — in  the  eighteenth  century,  after  stating 
that  the  abject  of  the  statute  of  43  Elix.  c.  2,  was, 
flrat.  to  relieve  the  impotent  poor,  and  them  only ; 
secondly,  to  find  employment  for  such  as  are  able 
to  worit,  observes,  *'  the  only  defect  was  coufining 
the  raaua>gement  of  the  poor  to  small  parpchial 
districts,  which  were  frequently  incapable  of  fur- 
nishing proper  work,  or  ptpvidiog  an  able  director. 
However,  the  laborious  poor  were  then  at  liberty 
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to  seek  employment  wherever  it  iVAs  to  be  had, 
none  being  obliged  to  reside  in  their  places  of  set- 
tlement but  such  as  were  unable  or  uawtUtng  to 
work."  And  a  little  farther  on — "After  the  Kestora- 
tion,  a  very  di^reiit  plan  was  adopted,  and  which 
has  rendered  the  employment  of  the  poor  more  diffi- 
cult, by  authorising  the  lub-divition  of  parishe*; 
hat  greatly  increased  their  number  by  confining 
them  all  to  their  re^/ective  diatricis ;  has  given 
birth  to  the  intricacy  of  oar  poor  laws,  by  multi- 
plying end  rendering  more  easy  the  metnods  of 
gaining  settlements ;  end,  in  consequence,  baa  cre- 
ated an  infinity  of  expensive  lawsuits  between  con- 
tending neighbourhoods!  concerning  these  aettle- 
ments  and  removals." 

Notwithstanding  numerous  attempts  made  from 
time  to  time  to  remedy  the  defects  of  the  English 
poor  law,  the  evils  of  the  system  reached  such  a 
height  in  1633,  that  a  commission  of  inquiry  was 
issued — the  evidence  is  condensed  in  a  volume 
entitled,  "  £xtractB  from  the  Information  received 
by  his  Majesty's  Commissioners  as  to  the  Adminis- 
tration and  Operation  of  the  Poor  Law.  Published 
by  authority."  The  evidence  as  to  the  tendency 
of  a  strict  law  of  settlement  for  paupers,  is  to  the 
following  effect — that  the  general  ^ect  of  the 
system  is,  to  stop  the  cireulatimi  of  labour  (p.  267)—- 
that  the  consequence  of  a  labouring  man  having  been 
frugal,  and  having  saved  money,  was,  that  no  one 
would  employ  him" — **  be  must  be  reduced  to  a 
state  of  beggary  before  any  one  would  employ 
bim"-— "  be  cannot  get  work  in  his  own  parish, 
and  he  will  nut  be  allowed  to  get  worit  in  other 
parishes."  The  witness  ssys — **  A  labouring  man 
wlio  saves,  where  such  an  abominable  system  pre- 
vHils,  is  foolish  in  doing  so" — '*  as  far  as  the  circu- 
lation is  concerned,  the  evil  can  only  be  put  a  stop 
to  by  utterly  abolishing  the  law  of  settlement,  and 
establishing  an  uniform  national  rate,  so  as  to  allow 
a  man  to  be  relieved  at  the  place  where  he  is  in 
want,  instead  of  being  pinned  to  the  soiL" 

Now,  all  through  this  evidence — though  many 
witnesses  find  fault  with  the  system  of  confining 
paupers  to  parishes— there  is  not  one  who  views 
this  restriction  as  encouraging  to  enterprise ; 
aud  would  not  the  individualiSng  of  responsibility 
effect  this  **  pinning  to  the  soil,"  which  in  England 
was  KHnplalned  of  so  nniversally? 

Besides  instances  of  labourers  who  would  have 
removed.  If  they  could,  before  they  became  pau- 
pers, there  is  evidence,  also,  of  another  and  more 
numerous  claas — where  labourers  would  not  re- 
BM>ve,  even  where  advantageous  opportunities  for 
BO  doing  offered,  lest,  by  so  doing,  tiiey  might  lose 
their  settlement. 

The  Rev.  R.  Bailey,  Chaplain  to  the  Tower, 
and  who  is  stated  as  having  had  extensive  oppor- 
tunities of  observing  the  operation  of  the  poor 
laws  in  the  rural  districts,  states,  that  he  considers 
"  the  present  law  of  settlement  renders  the  peasant, 
to  all  intents  and  purposes,  a  bondman  {  he  is 
chained  to  the  soil  by  the  opwation  of  the  system, 
and  it  forbids  his  uqoiring  property,  or  enjoying 
it  openly  or  honestly."  "There  is  no  doubt  that 
if  the  labourers  were  freed  from  their  present 
trammels,  there  would  be  sneb  a  drculation  of 
labour  as  woold  relieve  the  agrieultarat  diatrieta*— 


*<  that  the  labourers  of  the  parishes  with  which  be 
was  connected  were  fully  aware  that  it  was  oot  ' 
their  interest  to  advance  tbehr  eimditioa  by  tbi  ji 
acquisition' of  property" — that  "when  the  gentle- 
men in  the  neighbourhood  of  Henln  contem- 
plated the  establishment  of  a  savings^  bank,  be 
thought  it  his  duty  to  addrew  the  young  mam 
the  subject,  after  morning  service,  and  urge  opon  i 
them  the  propriety  of  saving,  for  tiieir  protection 
against  the  contingencies  of  sickness  and  oid  i 
He  was  listened  to  attentively,  and  a^ed,  whetlMr  i 
he  honestly  thought  it  would  not  be  for  the  benefit 
of  the  parish,  more  than  of  thranselves,  ir  tbe; 
saved  ?  and  Uiat,  on  consideration,  he  eould  lut 
state  that  it  would  be  for  their  benefit  to  vuf 
"  The  detnded  conviction  of  the  whole  body  of 
the  labourers  was,  that  any  saving  would  be  fw 
the  benefit  of  the  parish  and  the  farmers,  and  oot 
for  the  benefit  of  tlie  individaal  saving." 

Here  is  an  exhibition,  in  practice,  of  the  natnnl 
result  of  confining  labourers  to  a  small  diatrict  or 
parish,  and,  at  the  same  time,  requiring  the  fannen 
and  owners  of  property  to  relieve  its  psoperimi. 
And  is  not  this  what  is  meant  bj  property  auppon. 
ing  its  poverty  ? 

The  evidence  contains  the  most  disgostlng  in. 
stances  of  immorality,  both  in  the  rate-payer  and 
in  the  pauper,  from  the  endeavour  of  the  ilm  to 
prevent,  and  the  second  to  gain,  a  settlement— for 
these  we  must  refer  our  readers  to  the  boolt  itieK 

The  r^rt  of  the  Rev.  H.  P.  Jeston,  Retior  of 
the  parish  of  Chulesbury,  representing  the  atateof 
his  parish,  gives  a  picture  so  similar  to  the  pn- 
sent  state  of  many  of  the  distressed  localities  in 
Ireland,  that  we  cannot  avoid  transcribing  it:  "  Tbe 
present  state  of  the  parish  [January,  1839]  ii  tins, 
the  land  almost  wholly  abandoned  (sixteen  acre» 
only,  including  cottage  gardens,  being  now  in  cul- 
tivation)— the  poor  thrown  upon  the  rates,  and  tet 
to  work  upon  the  roads  and  gravel  pita,  at  the 
expense  of  another  parish  ;"  and  he  observes, "» 
long  as  it  continues  a  parish  of  its  pretent  tmaH 
extentt  with  its  present  number  of  poor,  the  jm- 
perty  must  be  an  incumbrance  to  the  proimelor; 
for  lie  can  expect  no  rent,  the  rates  assessed  upon 
tbe  land  far  exceeding  its  value."  On  this  coo. 
munication,  the  Assistant  Poor  Law  Conimlisuinet 
made  the  following  observations : — "  It  is  obviou 
that  the  instant  the  poor  rate  exceeds  the  utt 
surplus  produce,  the  existing  cultivation  becoBw 
not  only  unprofitable,  but  a  source  of  abaolnte 
loss ;  and  that  as  every  diminution  of  eultivalioa 
has  a  double  effect  in  increasing  the  rate  on  tbe 
remaining  cultivation — the  number  of  unemployed 
labourers  being  increased  at  the  same  instant  thai 
the  fund  for  the  payment  of  rates  is  diminlstied— 
the  abandonment  of  property,,  where  it  hM  onee 
begun,  is  likely  to  proceed  in  a  constantly  accel^ 
rated  ratio."— p.  89. 

Must  we  never  profit  by '  the  experience  of 
others  ?  MUst  Ireland  go  through  years  of  iwery, 
as  England  did,  to  learn  that  a  stringent  law  of 
settlement  is  ruinous  to  the  proprietor  and  to  tbe 
fanner,  and  demoralizing  to  the  pauper  ?  Irelsod 
is  not  yet  entangled  within  the  meshes  of  thfi 
system— she  may  yet  avoid  it — but  let  her  pro. 
prietora  and  great  wies  r^ect,  that  if  thev  ones 
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get  io,  they  wBl  find  it  very  diffieoU  to  dimtaagle 
tfaenwdTes. 

—FacOiB  dMo«oitu  vrtni  wt. 

Bed  nvocara  gndum  

Hoc  opus  hie  kbor  est. 

It  may  be  uidi  that  tho  ariU  detailed  in  the 
evidence  alladed  tO|  woe  removed  by  a  labsequent 
act,  but  it  must  not  be  forgotten  that  these  evils 
were  the  eooseqaence  of,  and  attributed  to,  a 
stringent  law  of  aettlemeut,  and  yet  not  so  itringent 
as  that  now  demand  by  that  body  of  the  frish 
proprietors  who  ioriat  that  each  estato  must  support 
its  own  poor. 

To  remedy  those  evils,  the  4th  ft  5th  Wm.  4, 
e.  76,  was  passed.  On  this  oocasioo,  as  the  Roman 
sennte  had  recourse  to  dlotators  in  cases  of  great 
and  danger,  so  the  legislature  had 
recourse  to  the  Poor  Law  Commissioners  to  extri- 
fate  them  from  the  difficulties  in  which  they  found 
tlie  ooantry  involved.  However,  there  is  this  greet 
difference  between  the  two  appointments — the 
Roman  dictator  was  called  into  power  for  a  very 
limited  pmod,  to  put  an  end  to  the  difficulties 
his  coentry,  whilst  the  Poor  Law  Comraission  bids 
bir  to  be  perpetual ;  and  there  it  no  anticipation 
of  iu  pntti^  an  end  to  the  embarresinients  which 
called  it  farto  esieteneo. 

la  rite  let,  Bkcwiie,  the  legisl^nre  has  deelared 
its  ejHidon  as  to  the  tShtt  of  confining  the  labouring 
poor  wttUn  very  confined  districts;  far  from 
allowing  parities  to  be  still  further  subdivided,  it 
enacts  ia  the  96tb  section,  **  that  it  shall  be  lawful 
for  ti>e  Poor  Law  Commissioners,  by  order  made 
aader  their  bend  and  seali  to  declare  ao  many 
parishes  as  they  may  think  fit,  to  be  united  for  the 
administrstioa  of  the  law  for  the  relief  of  the  poor, 
and  soeh  parishes  shall  tlienceforth  be  deemed  a 
union  for  such  purposes.''  Again,  in  the  3Sd  see. 
it  enacts  *<  that  it  shall  be  lawful  for  the  guardians 
o(  paraiies  to  agree  that,  for  the  purposes  of  settle- 
■wot,  soeh  parishes  may  be  oonridered  o  one 
pari^  aod  the  aettlement  of  a  poor  person  in  any 
oae  ef  the  parishes  of  said  onion  shidl  be  cond- 
dned,  at  between  the  parishes,  a  lettlemeBt  in 
ni^  naion."  A  pMa  intimation  that  the  perlia- 
HMBt  of  Enghnd,  who  wen  wdl  acquainted  with 
the  elhet  of  a  atringent  law  of  settlement,  thought 
it  wodd  be  for  the  advantage  of  the  country  to 
fadlitate  the  drcnlaUun  of  labour — a  salutary 
inoeiple.  which  has  obviated  many  a£  the  evils  it 
was  introdnoed  to-  oonnteract,  and  which  is  re> 
gvded  with  auoh  a^irehension  by  the  majority  of 
Imb  proprtetort. 

Amongst  the  many  evils  incident  to  the  law  of 
setthnunt,  the  amount  of  litigation  occasioned  by 
it  nut  not  be  ooosidered  a&onwerthy  of  notice. 
This  arose  to  rach  a  height  as  in  the  11  &  12  Vic. 
to  esJI  forth  a  special  act  of  pariiammt  to  check  it. 
AndtboBshi  siQce'tben,  litigation  nay  have  been 
diainiriw^  Aera  ia  yet  quite  enough,  arising  from 
^putsi  as  to  aettlenimt,  to  occupy  the  almost 
cKlnrivt  Mtentlon  of  ike  &i^h  Quarter  Searion 
CeortSt 

Does  any  one  deny  that  individnaliiine  re- 
sponsibility will  lead  to  a  law  of  settlement?  If 
odi  pr<^etor  be  held  responsible  for  the  support 
of  the  poor  on  his  own  estate^  he  irillf  dool^as^ 


take  care  that  no  additional  families  shall  intrude 
on  him  ;  he  will  also  employ  or  feed  only  tiis  own 
poor.  Here  we  recognize  the  features  of  a  most 
atringent  law  of  settlement;  each  pauper  is  fixed 
to  a  particular  estate,  and  confined  within  its  limits 
as  completely  as  if  it  were  bounded  by  an  impass- 
able barrier.  The  universal  operation  of  such  a 
system  would  lead  to  a  total  stagnation  of  labour, 
and  reduce  tlie  pauper  to  a  serf — he  might  well 
envy  the  beast  of  the  field — who  would  pass  into 
riour  handa  when  his  owner  became  unable  to  feed 
him. 

Who  are  those  who  demand  this  indlvidualiring 
of  responsibility  ?  Surely  not  the  owners  of  pro- 
perty who  have  no  capital,  whose  estates  are  em- 
barrassed and  overpeopled.  Let  the  rich  owners 
of  unembarrassed  property  beware,  lest,  lured  by 
the  prospect  of  a  transient  advantage,  they  may 
place  themselves  within  a  system  of  machinery 
wliich  will  eventually  crush  them.  Individualizing 
responsibility  will  ruin  many  estates,  rates  in  idd 
win  follow — 

*'Bhent 

Qsass  tamere  lo  oosnist  Isgeia  saadmns  kiiqtuua." 

Do  they  expect  that  Irish  peasants  and  labourers 
will  be  less  slow  than  English  in  diacoveriog  that, 
by  improving  their  circumstances,  they  are  not 
benefitting  themselves,  but  the  proprietor  r  Do  they 
expect  that  Irish  landowners  will-be  less  astute  than 
English  in  discovering  reasons  why  they  should  not 
be  burthened  with  a  particular  pauper,  or  less 
strenuoua  in  asserting  their  supposed  or  invented 
legal  rights?  Do  they  imagine  they  will  get  Iriah 
paupers  to  work  without  an  ol^ect  to  gain,  and 
Irish  landlords  to  refhiin  from  litigation  when  they 
have  something  to  litigate  for?  ■ 

The  framers  of  the  Irish  Poor  Law  might,  with 
much  advantage  to  the  publii^  have  studied  the 
following  passages  from  Blaekstone : — 

"  A  plan  was  formed  in  the  rei^n  of  Queen 
Elizabeth  more  humane  and  beneficial  than  even 
feeding  and  clothing  of  millions,  by  afibrding  them 
the  means,  with  proper  industry,  to  feed  and  clothe 
themselves ;  and  the  farther  any  subsequent  plans 
for  maintaining  the  poor  have  departed  from  this 
institution,  the  more  impracticable,  and  even  per- 
nicious, their  visionary  attempts  have  proved." 

"  There  ia  aot  a  more  necessary  or  more  certain 
maxim  in  the  frame  or  constitution  of  society,  than 
that  every  individual  must  contribute  his  share  in 
order  to  the  well  being  of  the  community,  and 
snrdy  ihey  must  have  been  deficient  in ,  sound 
poUtnr  who  sufibr  one -half  a  pariah  to  remain  idle, 
dhwuut^  and  unemployed,  and  Br»  at  length 
ama»d  to  find  that  the  industry  of  the  other  half 
is  not  kbie  to  maintain  the  whole." 


A  Treatite  of  the  Late  of  Propcrtjf,  aa  adminig' 
teredbjf  the  Iiouteo/Lord$.  By  Su  Edwakd 
Sdgihbk*  London,  Sweet. 
A  MiHD  SO  active  aa  that  of  the  author  could  not 
rest  happy  without  occupation,  and  our  £x-Chan- 
oellor  has  employed  the  period  ctf  his  judidal  leisure 
in  the  produ^ion  of  the  woit,  the  subject  of  our 
Qotioe.  It  spetka  wsU  for  that  constitution  of  mind, 
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which,  after  a  life  of  no  ordiaary  mental  activity, 
can  find  itself  so  braced  to  labour  and  iDtellectual 
exercise,  as  still  to  devote  itself  to  toil,  niid,  with- 
out the  necessity  of  exertion,  to  exert  itself. 

The  author  brings  to  his  task  qualifications  pecu- 
liarly adapted  to  its  soccesirful  accomplisbment. 
His  work,  above  all  others,  is  not  **  written  to-day 
from  the  learning  of  yesterday neither  is  his 
knowledge  gained  as  he  writes — as  is  the  case  of 
many  a  literary  journeyman,  who  commences  his 
subject  trusting  to  readiness  of  perception  rather 
than  profundity  of  knowledge,  and  when  it  is  com- 
pleted, only  then  begins  thoroughly  to  imderstand 
it  I  but  the  critidsma  of  Sir  Edward  Sugden  are 
the  result  of  thorough  familiaHty  with  the  matter 
criticized — a  familiarity  deriTed  from  the  study  of 
a  long  life,  quickened  by  the  knowledge  acquired  as 
Advocate*  sobered  by  that  gained  as  Judge,  and 
stimulated  by  a  sense  of  selfJove ;  for  no  one  likes 
a  decision  to  be  reversed  by  a  tribunal  which  is  not 
acquiesced  in  as  the  most  competent. 

The  first  part  of  the  work  is  devoted  to  a  brief 
historical  sketch  of  the  history  of  the  jurisdiction  of 
the  House  of  Lords,  and  a  very  meagre  statement 
of  the  various  plans  proposed  for  its  amendment. 
The  writing  is  always  perspicuous,  a  characteristic 
which  attaches  to  all  the  other  works  of  the  author. 
Without  being  an  original  or  bold  thinker,  he  is  an 
excellent  workman  ;  be  arranges  his  materials  skil- 
fully* wiUi  great  r^ard  to  order,  method,  and 
arrangement ;  and  his  compositions  are  always  well 
finished. 

We  pass  over  the  well-known  historical  fact,  that 
the  House  of  Lords  had  no  inherent  jarisdiction 
eitbw  to  hear  causes  or  appeals,  and  that  the  right 
to  the  latter,  after  violent  contests  with  the  House 
of  Commons,  was  al  length  established  in  1675,  in 
Dr.Shirley's  case.   The  bounds  of  that  jurisdiction 
are  now  pretty  accurately  defined ;  the  House 
possesses  no  appellate  jarisdiction  over  ecclesias- 
Ucal,  maritime,  colonial,  bankruptcy,  or  lunacy 
cases ;  but  there  is  an  appellate  jurisdiction  for  the 
United  Kingdom,  for  all  cases  at  law  or  in  equity, 
as  to  the  latter,  erra — on  interlocutory  orders, — 
except  those  cases  at  law  where  a  statute  prescribes 
a  particular  mode  of  adjudication,  and  does  not 
reserve  the  right  of  appeal.  It  was,  indeed,  doubted 
by  Lord  Eldon — and  on  what  su^ect  did  be  not 
doubt  ? — and  by  Lord  Redesdale,  that  there  was 
jurisdiction  over  cases  disposed  of  anmnuuily  by 
the  Courts  below.   An  Irish  case,  O'jVsia  v.  FUm- 
gartdd,  (3  Bti.  N.  S.  24,)  so  late  as  the  year  1829, 
gave  rise  to  the  doubt.   A  clerk  of  the  Court  of 
Exchequer  having  forged  cheques,  transfers  were 
Avadnlendy  made  of  sums  standing  to  the  credit 
of  one  cause  to  the  credit  of  another.    The  de- 
spoiled creditors  moved  that  the  Accountant-Gene- 
ral  should  replace  the  stock ;  the  contest  by  motion 
was  between  him  and  the  Bank  of  Ireland.  The 
Court  decided  against  the  Accountant-General, 
from  which  decision  there  was  an  appeal.  The 
point  of  jurisdiction  was  started  by  Lord  Redes- 
dale,  and  was  subsequently  argued  with  distin- 
guished ability  by  Mr.  Hart,  and  also  by  Mr, 
Shadwell.    To  our  minds,  their  arguments  were 
coQvinctng ;  there  was,  however,  no  direct  a^udi- 
cation ;  the  case  was  sent  back  to  the  court  of 


Exchequer,  who  declined  to  make  aoy  other  ordn, 
and  on  its  coming  back  to  the  House,  that  ordn 
was  reversed  without  argument. 

Such  being  the  limits  of  the  jurisdiction,  bu  it 
been,  or  is  it  satisfactorily  exerdised? 

We  give  the  quotations  of  our  aotiKir,  nhid 
prove  that  in  the  mean,  low,  and  profiigate  igeii 
which  Charles  the  Second  reigned,  it  wu  iwl  Sit 
Mathew  Hale  observes,  "  Whatever  the  extractiM 
of  men  be,  yet  they  were  not  bom  with  Uie  kan. 
ledge  of  the  municipal  laws  a  kiDgdoii,M 
could  be  |uppo«ed  to  be  in^ired  with  tlie  iwjh 
ledge  of  the  law  by  the  acquest  or  deseenlifi 

title  of  hmionr  They  daily  ohsenredtteii 

particular  cases  when  they  camebefima  amhitirie 
of  judgfls,  especirily  that  wow  great  men,  aodtlMR* 
fore  not  easily  controllable,  pCTsom  eoaonned  a 
suits  met  with  8<Hne  that  were  their  kiodred,  ivait, 
favourers,  landlords,  tenants,  or  relatives,  sod  k  n 
grown  a  fashion  in  the  Lords*  Housci  for  lot^n 
patronize  petitions — a  course  that,if  it  wmustd^ 
the  judges  in  Westminster  Hall,  wooldbekiokedfa 
even  by  parliament  itself^  as  andecent  Sod  address 
were  undecent,  indeed  intolerable  to  be  fosDduw; 
judges,  who  must  not  know  persons  in  jodgiiiai 
nor  be  sweetened  by  aoch  kind  <tf  ai^licationi" 

And  Lord  Shaftesbury,  in  his  speech  io  l>. 
Shirley's  case,  **  prayed  the  lords  to  forgin  iua 
if,  on  this  occasion,  he  put  them  in  mind  of  t» 
mittee  dinnm,  and  the  scandal  of  it,  tbotedrna 
of  ladies  that  attended  all  caoaes}  itwn  awtt 
that  pass,  thai  men,  even  hired  or  bommed  rf  ikw 
friends,  handsome  sistors  or  dangfaten  to  deEm  i 
..their  petitions.  But  yet,  for  all  that,  he  owl  w. 
that  their  judgments  had  been  saerediMlMnoDe 
or  two  causes." 

We  shall  probably  be  excused  for  our  iacrtdtt- 
lity,  if  we  doubt  the  truth  of  the  laJtwtwK 
more  especially  when  we  quote  the  farther  iDflunn  | 
brought  to  bear.  Burnet  mentiona  that  CbuHf 
the  ^cond  went  commonly  to  the  House  cf  Lori. 
and  "became  a  common  solicitor,  DotoDljiapotlK 
affairs,  but  even  In  private  matters  of  juitice-  He 
would  in  a  very  little  time  have  gone  round  tti 
house,  and  have  spoken  to  eveiy  man  tbil  t< 
thought  worth  speaking  to,  and  be  was  apt  to « 
that  upon  the  solicitation  of  any  of  tbe  ladia  H 
favour,  or  of  aoy  that  had  credit  with  them.  He 
knew  well  on  whom  he  could  pievaU;  »  Ni 
once^  in  a  matter  of  justice  desired  to  qieik  to  tw 
Earl  of  Essex,  and  tbe  Lord  HolUib  UwA^. 
were  stiff  and  sidlea  men ;  but  wbea  be  *•>  *^ 
desired  to  solicit  two  others,  he  oBdertooktooi''' 
and  said '  They  are  men  oi  no  consdenc^Hl"' 
take  the  governmeat  of  thw  couscieoce  '^^^ 
own  hands.'  Yet  when  aoy  of  the  lords  loU  l*  j 
plainly  that  they  could  not  vote  aihedew««' 
seemed  to  take  it  well  from  them." 

Now,  however,  the  case  is  tery  differeal; 
the  lay  lords  attended  numerously,  now  ibPf  ^ 
gether  abandon  this  branch  of  tbeir  ^"^r. 
delegate  them  to  the  few  law  lords  who  bi^  ^ 
honoured  with  a  peerage.    The  instances  is  «»  j 


•  Bale,  8s  judye  on  circuit,  ws»  by  cnrtOT  f  IJ^^ 
loaves  of  augrar  from  a  corponrtioB,  '"'"I^^ 
pay inff  for,  because  the  cerpertfiea  had  a  caN  N»* 
for  ti^  . 
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the  lay  peen  have  attended  aod  voted  on  lav  quea- 
tions,  am  remarkably  few.  For  the  last  hundred 
and  fifty  yean,  as  collected  by  our  author,  and  in 
the  note  to  O'Connetf  und  othen  v.  the  Queen,  (11 
Clark  &  Finelly,  425),  they  do  not  exceed  eight, 
some  of  them  cases  of  f)ict>  or  involving  a  question 
of  public  right  and  importance.  Reeve  v.  Long  was 
the  first,  and  there  the  judgment  was  reversed,  against 
the  opinion  of  all  the  judges,  and  on  general  prin- 
ciple and  common  sense,  very  properly  reversed  

it  having  been  decided  by  the  court  below,  that  in 
the  case  of  a  contingent  executory  limitation,  a 
posthumous  son  deriving  under  a  will,  could '  not 
uke,  wbvre  the  particular  estate  determined  befwe 
lie  caine  into  etse. 

The  next  was  that  of  Cary  v.  Bertie,  which  was 
AD  appeal  from  the  Chancellor,  and  where  there  was 
a  luDiutioo  over  in  the  event  of  the  lady  not  mar- 
rying a  particabur  individual  within  a  limited  time, 
vhidi  she  did  not  do.  The  parties  interested  were 
both  of  high  birth,  and  a  pamphlet  was  written 
against  the  Chancellor,  by  Mr.  Bertie,  the  husband 
of  the  lady. 

The  third,  Aehhf  v.  Whiter  was  a  very  proper 
cue  for  die  lay  lords  to  vote  upon.  The  judges 
vere  is  nearly  as  possible  divided,  the  question 
being  whether  an  action  on  the  case  would  lie 
against  the  sheriff,  for  refusing  the  vote  of  a  bur- 
gess. It  was  held  in  the  court  below  it  would  not, 
aodthii  dedaioa  was  reversed.  • 

The  Best  great  case  was  the  celebrated  Douglas 
one,  vlMn  the  question  was  one  of  legitimacy, 
purely  ooe  of  &et,  and  on  which  a  lay  lord  waa 
quite  competent  to  form  an  opinion. 


The  cases  of  Fitzgerald  v.  Faucmibergef  Alex- 
under  v.  Montgomery,  and  Bill  v.  St.  John^  were 
legal  questions,  and  which  probably  had  been  better 
left  to  the  law  lords.  The  last  was  that  of  the 
Bishop  of  London  v.  Ffytche,  where  the  questira 
arose  as  to  the  illegality  of  a  general  resignation 
bond.  The  House  of  Lords,  contrary  to  tlie  settled 
law,  and  to  the  opinion  of  all  tlie  judges,  on  the 
general  question,  held  such  a  bond  to  be  illegal. 
They  were,  perhaps,  right  on  general  principle,  but 
the  better  course  would  have  been,  to  have  legis- 
lated, as  they  subsequently  did,  upon  the  sulyect, 
and  not  to  have  run  counter  to  Uie  universal  opinion 
of  the  judges. 

The  last  important  general  case  was  that  of  the 
Queen  v.  G'ConneU,  and  in  that  case — in  our  judg- 
ment, very  weakly—the  lay  lords  abandoned  oue 
'of  the  highest  functions  with  which  they  have  been 
entrusted  by  the  constitution  of  this  country. 

^ye  shall,  in  a  future  number,  return  to  tlie  inte- 
resting work  we  have  been,  more  extracting  from 
Uian  reviewing. 


Court  Vapens. 


Febmar;,  14 — The  fUlowiag  gentlemsD  took  the  usoal 
oaths  on  being  q>poiDted  H«r  H^asty*s  Coansd. 

Benry  Joy,  Mathew  Smuss,  Oliver  ^ronle,  Charles 
Bidlsstoae,  David  Lysob,  Yineaat  Seally,  Biofasrd  Dnsy, 
Thomas  O'lfigan. 
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(^ContiMttd  from  p.  1 13.^ 

17.  That  ftft«r  the  poMin;  of  thlj  act  any  perton  cUming 
any  int«rfl«t  io  an;  land  or  lease  may  enter  a  caveat  in  the 
office  of  the  registrar  of  the  conrt  against  the  sate  of  aach 
land  or  lease,  by  order  of  the  court  or  otherwise,  and  in 
such  caveat  shall  bo  mentioned  the  place  of  abode  of  such 
person,  or  aome  {dace  of  address  to  which  notices  may  be 
sent  t  an4  such  parson  shall  ba  entitled  to  and  shall  hare 
aottee  of  all  subsequent  proceefflngs  to  be  taken  upon  any 
reference  under  thte  act  relating  to  tbe  land  or  lease  men- 
tioned in  such  caveat ;  (that  is  to  ssy,)  where  tbe  place  of 
abode  or  address  mentioned  in  such  caveat  shall  be  In  the 
city  of  Zhtblin  soch  notice  shall  be  served  on  such  person 
personally  or  left  with  some  inmate  of  such  place  of  abode 
or  addreee,  being  of  the  age  of  sixteen  years  or  apwards, 
and  where  such  place  of  abode  at  address  shall  be  elsewhere 
than  in  tbe  oKy  of  2>uU«*  anob  notloa  ahiU  ba  tranamltted 
through  the  Pnt  Odea,  addreaaed  to  mch  pmon  at  luoh 
place  of  abode  or  addreas. 

18.  That  all  persons  clidming  any  interest  in  tueh  ia~ 
qnlries  in  the  usual  manner  may  appear  before  the  master 
under  any  reference  under  this  act,  and  claim  to  take  a 
part  in  the  proceedings  under  the  reference,  and  the  master 
shall  hare  power  to  determine  what  parties  may  attend  before 
him  and  take  a  part  In  the  proceei^ngs  under  the  reference, 
and  upon  what  terms;  and  the  master  in  his  report  under 
any  reference  shaU  state  by  what  persons  be  haa  been  at- 
tended, and  also  what  (if  any)  peraou,  and  In  respeet  of 
what  inqoiriea,  hehaa  ^ohlbited  from  attending  before  Um, 
and  also  what  (if  any)  penons  shall  after  notice  to  them 
have  negleeted  to  attend ;  provided  that  no  omission  of  the 
master  to  cause  any  such  notice  to  be  given  shall  vitiate  any 
proceedings  before  the  master,  unless  the  court,  upon  appli- 
cation, or  otherwise,  in  the  course  of  proceedi^  in  tbe 
matter  in  wbioh  euek  referaooB  ibaU  have  been  nade,  shaU 
determine  otherwise. 

IB.  That  any  pentn  wboae  attendanee  before  Mm  tbe 
naitor  sbaU  have  disallowed,  and  also  any  person  complain- 
lag  of  any  act  of  tbe  master  in  any  ease  not  apedally  pro- 
vided for,  or  roqnirlog  Uie  direction  or  order  of  the  ooart 
in  any  ^weeding  befbre  the  master,  may  apply  to  the  conrt 
against  such  disallowance,  act,  or  proceeding,  or  for  such 
direction  or  order,  but  so  that  no  such  application  complain- 
ing of  any  disallowance,  act,  or  proceeding  of  the  master 
sliall,  withoat  spedai  leave  of  the  court,  be  made,  unless 
within  fourteen  days  after  tbe  act  complained  of,  if  tlie  court 
ba  then  sitting,  and  if  the  court  sball  not  be  then  sitting, 
wnleea  notlee  of  aueh  intention  to  aiqily  at  the  sittii^  of  the 
eoort  be  given  wttUn  feerteen  days  to  tiw  party  petiUonlng 
for  such  sale. 

90.  That  all  tbe  direotions  In  this  aot  as  to  proceedings 
before  the  master  and  in  ooart  shall  have  such  and  the  same 
fbree  es  if  the  same  were  orders  of  the  court,  and  the  court 
shall  have  each  and  the  sane  powers  and  authorities  in  re- 
lation to  all  sneh  proceedings  and  in  rehtion  to  tbe  costs  of 
or  incident  thereby  as  the  court  would  hare  if  such  dlreo- 
tl<ms  weia  orderaef  the  eoart,  and  were  not  expessly  eon- 
lafawd  herrfn. 

SI.  That  when  any  inaunbraooe  shall  ba  aob^eet  to  any 
IbnUaikMU  estate  or  tntereet,  or  eball  be  held  upon  any 
trust,  the  first  person  entitled  to  the  inoame  <tf  such  ineum- 
brance,  or  the  tmstea  or  other  person  whom  the  court  may 
lUnk  it,  shall  be  the  persoa  to  make  any  ^ipUcatiou  or  give 
aay  eonsent  under  this  act  in  respeet  of  eueh  Ineumbranoe. 

Sit.  That  where  any  person  who  shall  be  entitled  to  any 
ebarge  net  being  an  Incnmliranee  wltiiin  this  act  Oaoluding 
any  each  a^ortfoned  (Aarge  as  herein-after  mentioned)  shall 
ba  wiUiuf  ta  Bco^  agrosa  ram  in  aatia&cUon  of  such  oharge, 
the  maater.  If  ho  sbaU  tUnk  fit,  may  treat  and  Include  In 
his  report  such  charge  as  an  incambraaea  iritUn  ttds  act ; 
and  that  where  any  land  or  lease  a  part  only  of  which  shall 
be  contracted  to  be  sold  shall  be  subject  to  any  such  charge 
not  being  an  iacumbraneeor  to  any  Incumbrance  firom  which 
the  land  or  lease  contracted  to  be  sold  shall  not  be  otherwise 
discharged  under  the  provisions  of  this  act,  the  master,  if  he 
shall  see  fit,  may  approve  of  tbe  part  not  contracted  to  be 
■old  of  each  land  or  lease  being  charged  with  such  charge  or 
iaoumbrance  in  exoneration  of  the  land  <»  lease  contracted 


to  be  eold,  orto  approve  of  an  a^ortioiMMatirfsaebcttHef 
OK  ineumbraoea  between  the  laod  or  leaN  to  be  stridind  the 
residue  of  the  land  or  lease  anl^Mt  thareto^  with  the  tn. 
sent  In  either  ease  of  all  parties  interested  in  the  put  of  iB^t 
land  or  lease  not  contracted  to  be  aold,  and  to  includt 
matters  In  his  report :  provided  that  a  sale  by  order  of  ibt 
court  may  be  made  before  all  the  aceonnte  of  tncumbrue^ 
are  taken,  or  the  rights  of  inenmbrancers  ascertained,  ifth 
court  shall  so  direct. 

23.  That  the  report  of  the  master  as  to  the  eipedi«n 
of  sole,  and  all  other  reports,  affidavits,  orders,  and  othtr 
proceedings,  shall,  so  hr  as  consistent  with  the  proriiiou 
of  this  act,  or  with  any  rule  or  order  of  the  court,  ortf 
tbe  Lord  CbaoeelliHr,  to  be  made  aa  hereio-befbre  proridti 
be  filed  according  to  the  ndea  and  pnotlea  of  the  eovtit 
causee  or  matters;  and  that  at  tbe  aspiration  ef  fitma 
days  after  the  filing  of  the  report,  as  to  parties  wbg 
have  appeared  before  tbe  master,  and  as  to  all  otiwr  p<t. 
eons,  at  the  expiration  of  one  month  after  the  filing  of  s, 
report  approving  of  a  sale,  if  no  application  Bhall  be  atii. 
or  fthsll  be  pending  before  the  court,  eomphUoiif  of  <ub 
report,  or  tk  aoy  prooee^ngs  of  the  master  under  the  r(r«. 
enee  under  whieb  such  report  sludi  have  ben  nsdc,  ihc 
court,  upon  tiie  i^pUeatioo  of  any  par^  intcroMed  ia  ndi 
report,  (and  withMt  tiie  attaodanee  trf  cooud,  anlm  Uk 
court  shall  see  fit  to  direct  auch  attendance),  waj  cwfra 
the  report,  and  to  direct  a  sale  to  be  made  far  the  mnttr 
and  tbit  after  conflrmatioo  of  aoeh  report  no  ptrsoo  ihj 
make  any  application  complaining  of  tlia  aane  wSAsk  ^ 
cial  leave  <tf  tbe  court. 

24.  That  any  order  for  sale  to  be  made  bj  tbe  coon, 
may  include  tbe  whole,  or  any  part  or  parts  of  tlie  iamt- 
bered  land  or  lease,  and  may  provide  tfaat  tiie  hud  orteue, 
or  the  part  or  parts  thereof  to  be  stdd,  efaaUremsiaH^ 
to  any  Inoumbranoa  "^irtiiah  the  eoort  daU  tUnk  ft;  at 
anoh  order  shaU  specify  the  land  w  lease,  or  the  pntir 
parts  thereof,  which  sball  be  directed  to  be  tM,  ud  iiu 
the  incumbrances  and  charges  (if  any)  to  remaia  chnyd 
on  the  land  or  lease  to  be  sold,  and  idso  tbe  iocQiabruM* 
and  charges  (if  any)  to  remain  charged  on  any  ludorlew, 
or  part  or  parts  thereof,  not  Included  in  the  sale,  sod  wbe. 
ther  such  incumbrances  and  cliarges  are  to  be  dur^  m 
any  snob  land  or  lease  or  part  thereof  exclusively,  or  in  «»• 
mon  with  any  other  land  or  lease  or  part  thereof,  udn^ 
ther  with  priority  of  charge,  or  liability  in  reqwct  of  n; 
such  land  or  lease  or  part  thereof,  or  otherwise  md  inudi 
other  matters  incident  to  the  sale  aa  the  courtihtf  HMH 

35.  That  it  shall  be  lawfni  for  the  court  to  mia  Uw 
whole  of  any  incumbered  land  or  lease  to  be  kH,  iltlkoath 
the  master  shall  have  approved  of  the  sale  of  a  put  themf, 
or  to  order  a  farther  or  other  part  or  fnrtlier  or  other  puti 
thereof  to  be  sold  than  what  the  master  shsU  have  approtti 
and  to  alter  or  vary  such  report,  and  tbe  ^an  or  icbut 
therein  contained,  uid  to  confirm  sneh  npart,  sal^t* 
such  variations,  without  any  farther  reCiraaoe  to  the  oiilir. 

Sfl.  Thatprevionslytomakingaayorderfcvsilethscteit 
may  make  any  order  of  confirmation  of  the  report  im,  ai 
direct  service  of  sneh  order  on  any  person  or  penuu,  td 
also  the  court,  in  the  course  of  any  proceeding*  aoder  tls) 
act,  may  direct  any  reference  back  to  the  master  to  rerita 
snoh  report,  and  upon  any  terms  and  with  aoy  Action, 
the  court  shall  think  fit. 

27.  That  the  asauranoe  of  the  land  or  lease  sold  byordv 
of  tbe  £ourt  shall  be  made  In  sneh  form  la  all  reapsd*  » 
the  master  shall  Areet,  and  that  tbe  masttf  flhan  eiirM 
the  same,  and  exeontioa  thweof  hj  aaj  other  par^  ihH 
not  be  naeeeiary  <or  tbe  validity  tiiereoT,  neverthalo*  da 
master  may  fireet  any  othisr  persona  to  execute  tht  aiae, 
for  the  purpose  of  tovenantfaig  far  UUe,  orfor  the  proda. 
tion  of  title  deeds  and  evidences,  or  othenriae ;  sod  tli«  » 
enranoe  ehall  be  made  to  the  puroliaser,  bis  hdra,  exeeotan, 
administrators,  and  assigns,  or  aa  he  shall  direct;  taite 
case  the  assurance  shall  be  a  conveyance  upon  a  lale  oflnl 
under  this  act  the  same  shall  be  elTectnai  to  psaa  tbt  bad 
thereby  expressed  to  be  conveyed,  and  the  fea  linple  sad 
inheritance  tiiereof,  to  the  nsea  and  in  manner  tberuo  lindtri 
and  exprcased,  discharged  fhim  all  former  and  other  eitates 
rights,  tiUee,  cbarges,  and  taeuoibranees  wbatMenr  or 
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Icr  Mi^e*t7,  b«r  hafrs  and  nceeasors,  and  of  all  other 
tnoas  who—oaTwr,  aave  awh  charges  and  inoambnaoea, 
I  sliaU  ba  thcrabgr  axeapted,  aod  aa  harain-aft«r  provided; 
td  ia  eaaa  a«ch  aaauranca  ^lall  ba  a  eoovqpaaoe  or  aaaign> 
iMt  of  a  laaaa  in  parpatoity  or  other  loue  aa  aforeaaid, 
ich  aaaoraaco  abaU  paia  thaaatat*  eraatad  or  «p>aed  to  ba 
f«atcd  hj  aoch  leaaa  than  ramaiuintr  nnai^redt  aabject  to 
le  rent  anil  corananta  annexed  to  the  rererdon,  but  dto- 
targvd  all  rigbta,  UUea,  charge*,  and  Incumbraocta 
rfcacioerer  aitactiDg  the  laaaehold  title  or  interest,  aave 
nd  except  anch  chargea  and  incnmbrancaa,  if  any,  as  ahall 
e  thereby  excepted,  or  exproaaod  to  ba  «■  to  ramaln  ohaiged 
f»  Mch  leaaehold  eatata  or  iatorcat,  and  oxoqi  alio  aa 
mill-after  prottdod. 

2i-  That  no  aach  aaaaraaoe  ahaU  pn[jiidiea  the  rights  of 
lU)' lessee,  tanaat)  or  occupier  in  poaaaaaiOB,  nor  tiierigbta 
/  any  lawe  or  andar  leasaa  at  a  raot,  auhjaot  to  whoao 
tue  or  in4er  laaae  the  petitioning  owner  or  InenmbraDcar 
ippljiDg  to  the  coort  ander  tbta  act  ahaU  be  an  owner  or 
ocumbrancer,  jior  aay  right  of  common,  nor  any  right  of 
mj  or  other  eaaement,  nor  any  rent-charge  in  lieu  of  tithes, 
crown  rent,  or  quit  raat,  charged  npon  any  land,  except  In 
resptct  of  tb»  apporttooed  part,  of  any  anch  raot-elurge, 
eroini  rent,  «r  ^ait  vent  fhHH  whieh  the  sama  abidl  be 
ciprcfscd  to  ba  iBaebafgad  by  aoeh  CMivayanco  under  Uie 
pnmuoas  barton  oontainad. 

29.  That  saljeet  aa  berafauaftermantioned.  the  purchase 
moocj  to  ariae  m  amy  salo  hy  ordnr  of  the  court  under  this 
act  shall  be  p^d  Into  tha  buk  of  Inbmd,  in  the  name  of  the 
AccoiuiU&t-g«iieral,  to  hia  account  in  the  matter  of  "  Tlie 
Act  to  &cilitat«  the  Sale  of  Incumbered  Batatos  in  TreUmd*' 
a  portfl  aa  aforeaaid,  to  the  credit  of  the  matter  of  such 
ule,  or  as  the  ooort  afaall  direct,  and  the  same  ahall  be  ap- 
plied ia  faynwnt  of  tho  inenmbraneaa  Khick  aflhctad  the  land 
orlciatfraatha  aala  of  which  such  purohaae  money  shall 
bate  niNB,  bf  ordtf  of  tha  court  ftom  time  to  thne  made 
1^  pdidM  to  be  pntered  bjr  nof  peraon  entitled  under 
this  act. 

30.  Thst  nbere  any  land,  or  aay  leaaa  In  perpetuity  of 
Und  in  Irtind,  ahaU  ba  aubtoet  to  an  incumbrance  or  incum- 
braocsi,  tbe  owner  of  laofa  land  or  lease  may,  without  the 
order  of  tbe  court,  sell  such  land  or  lease,  or  any  part  thereof, 
ud  ofoa  payment  of  tbe  purchase  money  into  the  bank  of 
IrtU»d  in  nianer  hardn-aftar  prorldod  to  oon«^  aach  laad 
w  Isaii  In  the  gnrrhaasr.  &&,  nnleaa  after  aaiApnUieallou 
of  notiesasbarsliMfUr  directed  andi  aalo  or  coDTcyinco 
shall  be  reitnbed  bj  order  of  tfan  court  nndor  tbe  prorWon 
herriD.4fter  cooltined. 

31.  That  wbera  any  land,  or  any  lease  in  perpetuity  of 
toj  land  in  Irtlad,  shall  be  sntt^ect  to  an  incumbrance  or 
iBCBfflbriDCes,  the  incumbrancer  entitled  to  any  snch  incum- 
brance, ia  case  tbe  prtacipal  money  owing  on  such  iocum- 
brance  ahall  be  actually  payable,  or  in  case  any  interest 
tlwTMO  shall  be  in  arraar  for  twelre  montlia  or  upward^ 
BBj  {If  •  notira  in  manner  herei  n-after  provided  to  the  owner 
ef  focfa  land  or  laaae,  raqniriog  him  to  diaduuv*  the  mon^ 
ta  ud  pq^de  on  Inenmbrance  of  anoh  incumbrancer 
ftr  priwipal,  tatsreat,  and  coats,  or  to  proceed  to  ridae  a 
fnd  for  the  discbarge  thereof  by  aale ;  and  in  caae  such 
ewDer  shdUl  not  at  tha  expiration  of  ux  nontba  after  inch 
Botiee  pi7  the  money  then  due  on  ancdi  incumbrance  for 
ftindpal,  interest,  and  coata.  and  shall  not  bare  poUished 
antic*  bj  Bd*ertiB«nent  of  his  intention  to  sell  such  land  or 
but,  or  a  part  anfflelent  for  tlie  discharge  of  the  money  due 
Kd  nable  on  foot  of  jrach  incumbrance  for  priodpal,  inte- 
M,  nd  oosts,  the  inenabranoer,  wUhoat  the  order  of  the 
■  ■saitsbsalaisly,  may  aeli  aoeh  laad  or  Waia,  aathoeaaoniay 
:  k.  or  say  part  thereof,  and  npon  payment  of  the  pvrcbaae 
aMsey  rata  the  bank  of  Ireland  to  conTcy  snch  land  or  kaae 
Iplhe  porehsser,  Ac,  unless  after  sooh  pnbUoation  of  notice 
ai  bareia-aftsr  provided  snch  aale  or  eonveyaooe  shall  be  ro- 
ttnined  b;  erdai  of  tbe  court  under  the  provision  herdo- 
ftua  cootaiaed;  and  where  at  the  exjnration  of  such  six 
kmihs  sodi  owner  lAaU'  not  have  paid  the  money  due  on 
hch  iDcambraace,  bat  ahall  have  pabKabod  ootlee  by  advor- 
boMOt  of  Ua  iatantkiB  to  laU  awdt  land  or  leoae,  uad  ahall 
Idaaqiaanlly  naglaBt  to  aaU  fa  pnrsoaaeo  of  aueh  notion  the 
Imrt,  upon  die  lyplloatlon  of  lueb  bieiunbraneer,  by  p«ti- 


tlon  In  a  sununary  way,  may  direct  that  aueh  inoombraaeer 
shall  have  ttw  benefit  of  such  publication  and  notice  by  nd- 
vertlaemeat,  and  thareopon  aueh  laenmbranonr  nay  ad  aa 
such  owner  might  bare  done,  and  the  conToyanoo  hj  raoh 
iooumbranear  iball  bare  the  some  operation  aa  a  eonv^yanea 

sneb  owner,  but  except  for  tha  pttrpoaea  of  tbla  prorldon 
anch  aala  and  conveyance  1^  aoch  Inoombraoeor  aball  ba 
deemed  a  aale  and  oooveyaoce  without  the  order  d  ttie  oonrtt 
provided  that  no  incnmbranoer  shall  aell  or  give  notlee  aa 
herein  provided  of  his  intention  ao  to  do,  ndasa  tbe  ^nd- 
pal  sum  of  two  hundred  pounds  at  the  laaat  shall  ba  owing 
on  bis  incumbrance. 

83.  That  where  incumbrancers  entitled  to  more  than  one 
such  incumbrance  as  aforaaud  shall  have  given  aevaral  noti- 
ces to  such  owner,  and  anidi  owner  abaU  not  bara  paM  the 
money  due  and  payable  on  anoh  laoombvaaow,  and  diall  not 
have  publiabed  notice  of  his  intention  to  sail,  or  having  pub* 
lished  each  notice  ahdt  have  suheequently  neglected  to  sell, 
such  of  the  iaeumbrancers  by  whom  notice  thall  have  been 
given  to  anoh  owner  as  ahall  be  entitled  to  the  first  incum- 
brance in  order  of  priority  shall  have  the  power  <rf  aelHng 
and  conveying  which  one  incumbranoar  giving  notice  to  tlio 
owner  would  have  bad  under  tbe  proviaiona  kendn>before 
contained;  but  npon  tbe  reftual  or  neglect  of  the  lneaml>ran- 
fstst  entitled  to  sncb  firat  incumbrance  to  exerdae  snob  power 
of  aalling,  the  ooort,  iqton  the  ivpUcalioa  by  petition  in  a 
aaniBiary  way  of  nay  ottiar  of  the  Inenmbrancara  wbo  riiaU 
have  given  notion  to  the  ovmor,  may  direct  that  the  laoiun- 
brancer  ao  applying  may  exerdee  Uie  power  of  aelUng  and 
conveying  wliich  might  have  been  exaroiaed  by  the  incnm- 
branoer  ao  refnaing ;  hot,  except  for  the  purposea  of  this 
provision,  a  aale  rad  omiT«yanee  in  eurcisa  of  aaeb  power 
ahall  be  deemed  a  aale  and  oonvayanoe  wtthoat  the  onlar  of 
the  court. 

88.  That  tha  notlee  to  be  given  by  an  IneonbraDGer  to  aa 
owner  aa  aforaadd  iImII  be  given  In  writing  to  sncb  owoer 
or  left  at  hia  nsoal  {dace  of  abode,  or  in  case  audi  owner  or 
his  place  of  abode  aball  not  be  known,  or  in  oaae  sncb  owner 
stiaU  be  out  of  the  United  Kingdom,  or  in  caae  from  any 
other  cause  the  incumbrancer  shall  be  unable  to  give  such 
notloe,  such  incambrancer  may  file  ao  affidavit  in  the  court 
showing  hia  inability  to  give  such  notice,  and  thereupon  Uie 
court,  upon  the  application  of  each  incumbrancer,  by  peti- 
tion In  a  suBuaary  way,  may  dtaroet  that  aueh  ootlee  ahall 
be  aerred  apon  audi  owner  wharerar  reaideat,  or  tbat  aar> 
vice  thereof  npon  Ma  solicitor  and  land  agmt  aMl  ba  deemed 
goodaorrleo  thereof  m  aoob  owner,  or  to  direct  Uie  sabeti- 
tution  of  service  of  snch  notice  aa  to  the  ooart  aball  aeem  fit. 

34.  That  every  owner  and  every  incumbrancer  who  ahall 
propoae  to  adl  any  land  or  lease  without  the  order  of  the  court 
aball  cause  notice  of  his  intention  ao  to  sdl  to  be  published 
at  least  once  in  four  auceaadve  weeks  in  tbe  DtMin  Gaxetf, 
and  in  two  newspapeni  published  in  JhibU*,  and  in  one 
newapaper  pahlished  or  droalating  in  the  ooiuty  in  which 
the  land  aball  be  utnata,  and  In  tbe  loHdcm  OiuMtt,  and 
shall  oaoae  a  copy  of  such  notice  to  be  pootod  In  one  er  both 
of  aaeb  two  wedta  on  tho  ebntah  (if  Bny)»  and  on  the  Bo- 
maa  CatlioUc  eb^  <if  any),  and  vrtiam  tiure  ahaU  be  no 
snch  chnrch  or  ehnpd  on  some  public  or  oonaplaaooa  plana 
of  the  parish,  or  ot  each  of  tbe  parishes  in  whidi  tiie  land 
aliall  be  dtuated.  and  on  the  ooort  where  tin  seasieosof  the 
peace  for  the  divlden  of  a  eoonty  at  large  or  for  tbe  city  or 
town  oe  eounty  of  a  dty  or  town  in  wUoh  the  land  shall  be 
aitoatedarenaudlyhddea;  and  where  any  person  shall  have 
entered  a  caveat  in  the  ofiUia  of  the  regiatrar  againat  the 
sale  of  any  land  or  laaae  andar  the  pnwiskM  of  tUa  aot, 
every  aach  owner  vd  taieanbranoer  shaU  eaaae  a  copy  of 
aueh  notice  to  be  aerved  in  one  of  aach  wedu  on  endi  per^ 
aon  in  manner  herein-aftar  mcMiooedt  (that  ia  to  aay.) 
where  the  place  of  dtode  or  addreaa  muitlonod  la  aach  ca- 
veat ahall  be  In  tbe  dty  of  DutUm  ahdl  eaaae  aunh  copy  to 
bo  aerved  on  aaeh  peraoa  personally,  or  to  ba  laA  with  aonw 
inmate  of  audi  idMO  of  abode  w  addreaa,  and  where  anch 
place  of  abode  or  addrcM  ahaUbe  daewhere  than  in  thaeity 
of  DaM'a  ahaU  tranaaUt  eneb  eepy  through  tbe  net  Ofleeb 
addreaaed  to  sttA  pcraoft  at  iHieh  place  cf  d>ode  or  addreaa 
aa  aforosiid,  and  eneh  notloe  ebeU  aiata  tbe  naaw  and  addl- 
tlmortitlaortbtomior,  and  If  tbe  aele  ehall  bo  propoaad 
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to  be  made  iij  an  hieninlmncer  the  nnme  snd  acUUtlon  or 
title  of  sneh  Inoumbrancer,  and  the  intention  of  sneb  owner 
or  iDoumbraneer,  to  sell  under  tlie  prorisions  of  this  act 
witbont  the  order  of  the  court,  and  in  case  such  owner  shall 
Dot  be  entitled  absolutely  to  snob  land  or  lease,  or  to  the 
equity  of  redemption  thereof,  shall  mention  the  settlement, 
will,  or  other  assurance  under  which  ho  shall  be  owner,  and 
if  Buoh  aale  shall  be  proposed  to  l>e  made  by  an  incumbran- 
cer  sbaH  mention  the  incumbnnee  under  which  he  ahsll  be 
BBch  an  incumbrancer,  and  in  every  case  shall  state  the  de> 
nomination  or  sub-denomination  or  short  description  of  the 
land  or  lease  proposed  to  be  sold,  and  the  county  and  the 
barony  or  parish  or  place  wherein  such  laod  or  Uie  laud 
comprised  in  such  lease  shall  be  situate,  and  all  the  ineum- 
branceit  affecting'  such  land  or  lease  known  to  the  person 
proposing  to  sell  the  same,  and  any  other  matters  which  may 
from  time  to  time  be  directed  or  required  by  such  orders  of 
the  court  u  berdo-after  moiUimed;  and  no  anch  sale  with- 
oBt  ffder  of  the  ooort  ahaU  be  made  under  this  act  before 
the  axpiratioo  of  three  moatfaa  after  the  pnbUoation  of  the 
last  of  BDoh  ndvwtilseineQtB  aa  aAnwdd,  In  the  eompotaUon 
of  which  period  of  three  montha  the  months  of  SeptenU>er 
and  October  shall  be  excluded ;  and  it  shall  be  Uwrul  for 
any  incumbrancer  or  person  interested  in  the  land  or  leau 
proposed  to  be  sold  twfore  the  expiration  of  such  three  months 
to  apply  to  the  court  by  petition,  and  the  court,  upon  such 
petition,  baring  reference  to  the  amount  and  nature  of  the 
interests  of  the  person  proposing  to  sell,  aad  of  the  Incnm- 
barnoar  ao  applytng  to  the  ooort,  and  to  all  tlw  tirenmstanees 
of  flwA  land  or  lease,  and  of  tha  ineambranee  or  incombraaees 
affkethg  the  same,  may  restrain  theperaoa^i^odng  tosell 
as  afivMald  from  ivoeeoding  with  such  aale,  dther  as  ret. 
pecta  the  whole  of  the  land  or  leaie,  or  as  respects  any  part 
or  parts  thereof,  which  it  may  appear  to  the  court  unneces- 
sary to  tell,  or  may  require  security  to  be  giren  to  such  pe- 
titioner, or  may  ^ve  to  each  petitioner  the  ocmdnct  or  right 
of  snpervirion  of  the  proposed  sale,  so  far  as  the  court  msy 
not  restrain  the  same,  or  may  make  such  order  in  relation 
to  soch  petition  and  to  costa  as  Uie  court  shall  think  fit;  and 
the  I<ord  High  Chano^or  of  belnd^  with  the  Master  of 
the  B<dla,  may  make  from  time  to  tfane  orders  prescribing 
and  ragolatliig  the  particulars  to  be  Included  tn  the  notices 
of  anoh  sales,  and  soch  otiier  ordm  for  or  eonoeming  such 
Dotlces,  as  shall  appear  necessary  for  ensuring  the  know- 
ledge by  incumbrancers  and  peraom  tatareated  of  the  aales 
proposed  to  be  made. 

35.  That  where  the  owner  of  viy  land  whieh  shall  be  pro 
posed  to  be  s<dd  wltiioat  order  of  the  court  ehall  not  be  en- 
titled ttx  ao  estate  of  tahvitanoa  in  possetsioo  to  such  land, 
the  owner  at  IncBmteanoer  who  shall  pKqmae  to  sdl  sneh 
land  riiall  oanae  a  copy  of  such  aoties  of  his  IntHitioa  so  to 
sell  to  be  serrod  porsMia^r,  or  In  aodi  nanoor  as  onder  the 
rales  and  orders  of  the  court  would  be  deemed  eqi^Talent 
to  personal  service,  on  all  persons  except  sneh  owner  har- 
ing  estates  In  remainder  or  other  future  estates  in  such  land 
other  than  such  estates,  if  any,  as  may  be  subsequent  to  the 
8rst  rested  estate  of  inheritance  therein;  and  where  the 
owner  of  any  lease  which  shall  be  proposed  to  be  sold  as 
afwesiUd  without  order  of  tlw  court  shall  not  be  entitled  for 
the  whole  oatato  ereeted  or  agreed  to  be  created  by  such 
lease,  the  owner  or  Ineumtnancw  who  shidi  propose  to  sell 
such  lease  shall  cause  a  copy  of  such  notice  to  be  serred  per- 
sonally, or  in  snob  manner  as  aforesaid,  on  all  persons  ex- 
cept Buoh  owner  having  remainders  or  future  estates  in  sneh 
lease  other  th»i  soch  remainders  or  estates,  if  any,  aa  may 
be  subsequent  to  the  first  rested  estate  quasi  in  t^l  therein ; 
and  sneh  notices  shall  be  giren  before  the  publication  of  such 
notices  by  advertisement  as  aforesidd ;  or  where  any  eu<di 
pwson  entitled  to  an;  loeh  rMoaindar  or  fhtnre  estate,  ex- 
eept  a»  atoroeaM,  In  such  land  or  lease  ehaU  beinbnt,  idiot, 
lunatic,  or  a  married  woman,  a  copy  of  audi  notice  shall  be 
BO  served  on  the  father  or  guardlaD  of  any  such  person  being 
an  Infant,  or  on  the  committee  of  any  soch  person  being  ao 
idiot  or  Innatie,  or  on  the  husband  of  any  such  person  being 
a  married  woman ;  and  where  any  su<^  infant  shall  not  have 
a  goardian,  or  the  father  of  such  infant  shall  be  the  person 
proposing  to  sell,  or  where  any  such  idiot  or  lunatic  shall 
not  have  a  connittee  doly  appelated,  or  wbere  aay  notice 


required  by  tUa  provialoa  cannot  be  gtvan,  Ihspemin. 
posiug  to  sell  may  apply  to  the  court  by  petiSos;  uHU 
court  may  brder  notice  to  be  given  to  aaj  other  pna,  fv 
and  on  behalf  of  such  infont,  idiot,  at  liuutic,  ud  ii 
manner  and  within  such  time  as  the  eoartm^  ifirtct,  wti 
direct  any  sulwtituted  servioe  of  any  wu^  notice;  andcttj 
person  on  whom  such  notice  shall  be  served  on  b^of^ 
such  lofant,  idiot,  or  lunatic,  shall  have  the  Bke  povnif 
applying  to  the  court  In  rdation  to  Book  ssle  u  ndi 
Idiot,  tx  lunatic  woold  have  had  if  free  fhna  dinlilitj. 

36.  That  DO  sneh  notice  of  an  intentint  to  brf 
or  lease  shall  prejudice  or  afSeet  tiie  right  of  anj  oMctgiin' 
or  other  incumbrancer  oforopon  such  Itnd  orkiHUoK 
mence  any  proceeding  for  redemptioa,  foreclosure,  v^i- 
or  other  proceedings  at  law  or  in  eqnity,  ortiKrigbin 
mortgagee  of  such  land  or  lease  who  ihaH  bare  soda  H 
security  a  power  of  sale  which  hBsarisenssdni^btaih 
cised,  to  proceed  to  the  exennse  of  ansh  pom  eTi^ 
any  time  before  a  aale  shall  have  lieeB mads  mdHtiuwi 
(To  be  continued.) 


In  the  H«Hw  cf  BktMrd 
SuBiMi  Oulnnet^ 
Petithmtr. 


Andtn  the  Hatter  or  tbe 
Actt  oraSrd  Oeok  Snd 
up.  14,  and  40Ui  Geo, 


Pursuance  of  the  OHer  aiMi 

I  iNRbT  mito  dwHi 
tcndilMiartlKttdfeM 

.Hldiant  SuatM  OnlnMB,  »d 


to  opiuitlheallomiMeordw  CwttficatcoftbeMUBidHlSBM 
u  pnnlded  by  nid  Aclm,  or  dniie  to  tntcmnBsndetSMMdlM^S 
eome  In  befcre  me  at  ■»  Chsntien  oa  dte  Inn^  Qon,  O^if  Mian 
or  beam  tbeM  day  «f  April  next,  otherwiN  I  wariraid  a  Art 
•enoe  wKh  tiM  reCefSDce  dbeeltd  tw  the  Ndd  OrdK 

Dated  Ihb  ISth  FfebnMrr,  IBUl   , 

EDWARD  Uim 

DoM  sad  IfcCsr.  MNknsrt  SaHallan,S,  UtailBitt  Nfei 


LEGAL  AND  HISTORICAL  DEBATING  SOCIETI. 
EffTABLISMED  IStt. 
A  MesllMertbsHsndienertUsSDdetowiOlielMUtotMbg 
Na«l. MOLES WOBTH  8TREErrTO?BlDATE?HnM,*iW 
Vitanmrj.  CbshtobslsKanst  Bab*  VClodEfndMlr. 

SUBJECT  FOR  DKBATK, 

"HmUw  fltatoue ft  B  Victoria, c.  lOB.  >.  H 
to  u  to  defeat  an  actbn  for  a  wagsr  oamuenccd 
the  loral  aitent  J" 

BftRtatett,  Uw  Student*,  and  OradwOctartlwUn^*'!)''^ 
Oxlbrd,  sad  Cunbridi^  SIS  ellilUe  tor  sdnlMloa 

Hemben  who  have  dunaedlhsir  rmMiasw,  wsiifcPtBaii" 
propow,  an  reyierted  to  oonwnimlfte  vttii  the  mnm- 
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fPer  Annum,  £l  IM. 


The  Hamet  Gentlemen  who  favour  Ths  Ioish  Jurist  with  Reports  in  the  several  Courtt  of 

Law  and  Equity  in  Ireland,  are  as Jbllowt : — 

r  JoBX  Blackhah,  K^q..  and 


of  Ch«eery.  »-  C  ^^^^/^ 
ctotog  Baokniptey  j         p,„  K««oT.Esq.,  B«. 

 C  r!Bt«r».at-LBW. 

r  WibLiAH  Bdrkc,  Esq.,  and 

BoBa  Owt  <  WiuiAK  JoRx  DOMDAS,  Esq., 

C  Barriiter8>Ett-Law. 

C  CaABLBfl  Habc  HsxpsiLb,  Esq. 


Eqnitj  EichHl^er  <  ^^"^ 


LLiAK  Uicxsflif,  Esq.,  Bar* 
riaters-at  Law, 


i~<«..w   .,1^   I  tlOHIf  HEiACKHAN,  r<!tq.,  ana 

SLier     ^  H««v,  Esq..  B.rrJs«r«t. 

C  Law. 

Qneen's  Bench,  ino1ad>  C  Flobence  M'Cabthy,  EBq.,«nd 
ing  Chrfl  Bill  and  Re-  <  Samuel  V.  Peet,  Esq.. 
gMtrj  Appeals  I  fiarristers^t-Law, 

Excheqoer  of  Pleas,  in-  (  Chas.  II.  riEH^niLL,  Esq.,  tfid 
dudiag  Blanor  Court  j  William  Hiouom.  Esq.,  Bar- 

Comnxm  Pt»  {^tS'^-S'w""' 


DUBLIN,  FEBRUARY  24,  1849. 
J"  ^ 

TaE  univenaBy  adlnovledged  improTement  mi^e 
by  tbe  gmt  Alfred  in  the  lava  of  England,  and 
tranimitted— with  variations  from  time  to  time — 
from  his  ige.to  our  own,  was  the  establishment 
«f  tribooala  for  the  trial  of  all  causes,  civil  and 
crimioa^  ia  the  very  distncta  where  the  complaints 
srose.  Tbls  principle  ha$  been  partly  carried  out 
ill  Irelalxl,  by  dividing  the  Icingdom  into  circuits, 
and  eommiaioning  judges  to  administer  justice  in 
the  Kveral  counties  ;  by  the  establishment  of  ses- 
sions ef  the  peace  to  be  held  at  stated  periods  in 
colaia  towB^  and  lastly,  by  the  establishment  of 
Veuy  Setuon  courts. 

Of  these,  the  last—the  Petty  Session  CourU— 
carry  out  mueh  better  than  either  of  the  others  the 
^t  clbjfitt  of  the  comraoD  Utw.  namely,  the  dia- 
tribatioD  of  jostiee  with  cheapness,  expeditton,  and 
eaae.  CmridenUile  summary  jurisdiction  has  been 
confmed  on  these  courts  from  time  to  time  by 
sUtute,  and  they  have  lately,  by  an  act  of  the  last 
session,  received  an  increase,  by  having  their  sum- 
mtry  jurisdiction  extended  over  cases  of  simple 
larcenj,  when  the  age  of  the  offender  does  not 
exceed  fourteen  years. 

By  this  salutary  enactment  justices  of  the  peace 
are  empowered  to  convict  and  sentence  juvenile 
ofTcnden,  in  place  of — as  was  the  former  practice, 
—seodiog  them  for  trial  to  the  next  Quarter 
Sessions,  and  tiius  exposing  them  in  the  meantime, 
to  tbe  d^radation  and  contamination  of  a  prison, 
nhicb,  howevo'  necessary  it  may  be  to  society, 
rarelj-  has  a  beneficial  vBb^  on  a  prisoner. 

In  this  act  also  there  Is  a  further  power  given  to 
jtittices  of  the  peace  to  admit  to  bail.  1  here  is 
AO  power  committed  Into  Uie  hands  of  those  who 
are  cbai^  with  the  distribution  of  justice  among 
the  lower  orders  of  the  Irish  population,  in  the 
neieise  of  whicli  a  greater  latitude  should  be 
allowed  to  the  discretion  of  the  magistrate,  than  In 


that  of  admitting  to  bail.  In  many  cases  it  would 
lead  to  great  hiwdship  even  to  require  bail  from  a 
prisoner,  though  convicted.  This  is  so  plainly 
seen  by  magistrates  in  districts  where  trivial 
assaults — ^from  hastiness  ,  of  temper,  without  malice 
— are  constantly  occurring,  that  the  following 
practice  has  arisen.  In  these  trivial  assault  cases 
magistrates  have  a  summary  jurisdiction,  and  the 
offender,  if  convicted,  is  sentenced  to  pay  a  penalty, 
(generally  a  small  one)  or,  in  default  of  payment, 
to  be  confined  for  some  short  period  in  the  county 
gaol ;  in  some  instances  the  fine  ia  paid  at  once ; 
where  it  is  not,  application  is  generally  made  to  the 
coiu't  by  the  convicted  parties,  to  liberate  them  till 
the  next  court  day,  on  their  engaging  to  appear  in 
court  on  that  day,  and  either  pay  the  fine,  or  sur- 
render themselves  prisoners.  Liberty  is  generally 
given,  and  though  we  have  seen  this  indulgence 
very  frequently  accorded,  we  do  not  remember  an 
instance  where  tbe  parties  have  brolten  faith.  In 
the  generality  of  cases  the  fines  were  paid  on  Uie 
next  court  day,  the  money  having  been  procured 
in  the  mean  time ;  and,  where  tlie  fines  were  not 
paid,  the  parties  uniformly  came  in,  and  volnntonly 
surrendered.  Among  a  poor  population  the  ex- 
pense of  bail  bonds,  though  very  moderate,  would 
be  a  greater  obstacle  to  the  liberation  of  prisoners 
than  the  procuring  of  sureties,  and,  in  some  in- 
stances,  the  expense  would  equal  the  penalty  in- 
flicted by  the  court. 

Petty  Session  Courts  derive  their  chief  value 
from  their  being  held  so  frequeutly,  and  their  ex- 
isting in  every  locality,  thus  distributing  justice  at 
every  man's  own  door,  with  very  little  expense 
or  delay. 

The  6  &  7  W.  4,  c.  75— the  act  by  which  the 
jurisdiction  of  the  civil  bill  courts  in  Ireland  is 
extend^  and  tlieir  proceedings  regulated — in- 
tended that  the  distribution  of  justice,  through  the 
Quarter  Session  Courts,  should  be  almost  as 
general  and  convenient,  but  its  provisions  have  nut 
been  in  ail  instances  properly  carried  out. 
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The  53d  section,  after  redting,  that  '*  it  would 
facilitate  the  adminiitration  of  jiutice,  if  a  Buffideat 
number  of  places  were  appoiDted  for  hearing)  and 
detenninlng  canses  by  civil  bilit  and  trauactiog 
the  criminaT,  and  other  busincM  at  a  gmeral  Quarter 
Sesrionaof  the  peace*"  enacts  **that  it  shall*  and 
may  be  lawilil  ft»r  the  Lord  Lieutenant,  or  other 
chkfgoremor  of  Ireland,  by  and  vith  the  advice 
and  eonsait  of  the  Privy  Coundl*  to  divide  the 
several  counties  of  IreUnd*  or  any  of  them,  or  any 
ridinj^  cft  division  of  a  ooaaty,  into  as  many  dis- 
tricts as  shall  be  thought  proper  or  expedieDV  for 
the  purpose  of  more  oraveniently  hearing  and  de- 
termining causes  by  dvil  bill,  and  of  transacting 
all  such  criminal,  and  all  such  other  business,  as 
may  be  cognisable,  or  determinable  at  any  general 
or  Quarter  Sessions  of  the  peace ;  and  to  appoint 
one  or  more  convenient  town  or  plac^  towns  or 
places,  in  any  such  district  in  which  a  dvil  bill 
court,  and  a  court  for  transacting  such  criminal 
and  other  business  as  aforesaid,  shall  be  hdd. 
And  every  such  district  shall  be  distinguished  by 
the  name  of  such  town  or  place.  And  every  such 
session,  and  adjournment  thereof,  shall  be  good 
and  effedual  for  the  administratloD  of  (^minal 
business,  and  dvil  bill  cases,  and  dmng  all  other 
business  that  may  br  law  be  done  at  the  General 
Quarter  Sesrions  of  the  Peace.**  And  anin  it  is 
enacted  in  seotlon  59—**  that  It  shall,  and  may  be 
lavftil  for  the  Lord  Lieutenant,  or  other  chief 
governor  of  Ireland  for  the  time  being,  by,  and 
with  the  consent  of  the  Privy  Council,  to  direct 
that  a  general  session  of  the  peace  and  dvil  bill 
court  shall  be  held  four  times  in  every  year,  in 
any  or  all  of  the  times  ajipointed  for  holding  ses- 
sions. And  the  Lord  Lieutenant,  or  other  chief 
governor  of  Ireland  for  the  time  being,  shall  nomi- 
nate and  appoint  the  baronies^  or  half  baronies, 
or  parishes,  for  which  respectively  such  sessions 
shall  be  held." 

By  this  enactment  the  legislature  seems  to 
have  done  much  to  facilitate  the  admioistratlon  of 
jostlee  through  these  courts.  Pursuant  to  these 
provirions,  counties  have  been  divided  into  dis- 
tricts, and  places  have  been  appointed  for  holding 
quarter  sessions  t  but,  that  the  arrangements  made 
are  not  aa  eondndve  to  public  convenience  as  they 
might  be,  it  is  our  intention  to  point  out 

When  informations  are  recdved  by  magistrates 
at  Petty  Sessions  they  are  returned  to  the  next 
Quarter  Sessions  for  the  division  or  district ;  now 
some  of  these  divisions  are  very  large ;  for  instence 
in  the  Ballina  division,  In  the  county  of  Mayo, 
two  of  the  Quarter  Session  towns,  Belmullet  and 
Swtneford,  are  upwards  of  fifty  Irish  miles  apart, 
and  oases  are  constantly  sent  for  trial  fnm  the 
Belmullet  Petty  Sesuons  to  the  Swineford  Quarter 
Sessions.  This  is  a  great  hardship  both  to  the 
prosecutor,  and  the  prosecuted,  who  are  under  the 
oecesnty  of  bringing  their  vitnesses  upwards  of  fifty 
miles  finm  thdrbomes,  and  of  anpporUng  them  in  a 
strange  town  untU  the  trial  comes  on.  In  dvil  cases, 
likewise  oondderaUe  inconvenience  is  constantly  ex- 
perienced. At  Behnullet,  Quarter  Sessions  are  bdd 
but  once  a  year ;  hence,  as  plaintiffi,  may  bring  their 
processes  at  any  Quarter  Sessions  in  the  division, 
putiei  are  oonstanUy  tdctn,  with  thdr  witntMe^ 


to  Swineford,  upwards  of  fifty  miles,  or  to  Balliu, 
upwards  of  thirty,  to  defend  themselves ;  or  obliged, 
— when  it  is  necessary  to  obtain  a  decree  without 
delay — to  proceed  at  the  saasiotia  hdd  in  dthercf 
these  towns,  occasioning  aiuGfa  mmeeessary  hni. 
ship  and  expense ;  and  further,  procesdng  for  ig 
uiyost  or  doubtful  demand,  to  a  distant  seMtom^  ii 
sometimes  successfuUpr  resorted  to,  to  extort  moHj 
by  way  of  compromise,  the  defeodant  prderrii^ 
to  pay  a  small  sum,  to  undcrtakiiig  a  loog  jooncy, 
which  be  must  do  if  he  adopt  tb»  mrnUn 
defending  bimsel£ 

Appeals,  too,  against  the  valuation  of  latoUe 
prop«rty  under  the  poor  la«t  from  the  BetmoDa 
district,  would  also  be  tried  st  altber  of  tb«e  da. 
tant  towns,  unless  its  annwU  quarier  mtnont  faip. 
pened  to  talte  place  within  the  time  limited  Ut 
for  appealing. 

,  These  inoonveniences — if  they  do  not  detcne 
some  worse  name — are  obviously  the  cooieqDeiKc 
of  the  great  extent  of  the  divisions,  aqi  of  kmoh 
not  being  held  with  suffident  freqnenf  io  khik  c{ 
the  towns.  This  division  of  the  county  of  Ha^ 
is  not  a  solitary  instance,  thov^h,  fma  ita  gntt 
das^  it  perhaps  exbibitft  the  faulu  of  the  systsa  wn 
glaringly  than  they  appear  elaewbere. 

In  poor  districts,  audi  aa  that  county,  Aeproat 
arrai^emeot  Aonld  be  altered,  by  diminiiliii^  (bi 
Size  of  the  district  and  increadng  ths  Boobertf 
Quarter  Sesdons  within  the  yeari  or  the  jnrii. 
didion  of  the  Petty  Session  CoorU  sfaoald  be  a- 
tended,  so  as  to  emlMraee  all  simple  esotrsct  dcto 
of  smdl  amount  It  aeenu  almost  ridicdoia  tlui 
wages  can  be  recovered  in  these  courts^  sad ;ef  tliat 
in  all  other,  even  the  moat  trifling  sin^  oootnct 
debts — and,  among  a  poor  populatiw,  Ibe  greit 
majority  of  those  debts  are  veiy  trifiing  indecd- 
reoourse  must  be  had  to  another,  and  oftea  s  dittiiit 
tribunal,  and  one  in  which  the  cost  of  the  proceed- 
ing, though  vary  moderate,  is  fteqneotly  gmla 
than  the  debt  proceeded  for.  However,  there  ii 
no  neoesdty  fbr  a  new  enactment,  as  the  i»oTinm 
alloAed  to>  if  carried  out  in  thdr  ^oe  spirit,  worii 
render  the  Quarter  Sessiooa  Court  soffideatly  ces- 
venient  for  every  purpose* 

A  Treaiiie  ofih*  Law  of  Pnper^  at  adhnmrieni 
by  the  Houae  of  Lards,  By  Sir  Edwd.  Sogda 
London,  Sweet 
Wheh  we  stated  in  our  last  number  thst  in  ov 
judgmoit  the  lay  lords  had,  in  the  case  d"  O'Con- 
ndl  ff.  the  Queen,  weakly  abaudooed  one  of  tit 
high»t  functitma  with  widch  they  have  becD  oi* 
trusted  by  the  eonatitntion,  wt  afaodd,  periapt 
have  qualified  the  statement  ao  fltf  u  to  ooiit  on 
condemnation  to  the  fact  of  thdr  not  attendlosti 
judges,  rather  than  that  of  thdr  not  votiiv.  We 
think  they — or  those  of  them  who  had  not  lietrd 
the  arguments — acted  quite  rightly  in  not  rotiiig 
when  they  had  not  been  preaent  during  the  cona* 
deration  of  the  case,  and  had  not  throughout  acted 
as  judges.  But  we  also  think  that  nd  onl;  oo  IIm 
but  on  other  occasions,  by  not  taking  pari  in  tbe 
appeal  bunness  of  the  country,  they  have  culpab|r 
ne^ected  one  brandi  of  thdr  duty,  and  delegim 
thdr  entire  ippeDatt  joriadietioa  to  a  fev  n* 
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lordt.  They  hxn  been  invested  with  a  very 
■oieon  trust  .  they  have  been  tor  two  centuries  the 
arinten  of  the  nicest  and  most  critical  pohUs  of 
law  in  the  lart  resort  "  Yet,  vast  as  this  trust  is, 
it  can  no  where  be  so  properly  reposed  as  in  the 
Doble  hands  where  our  excdlent  constitatton  has 
placed  it,  because,  from  the  independence  of  their 
fortones,  and  the  dignity  of  their  station,  they  are 
presumed  to  employ  that  leisure,  which  is  the  con- 
seqaence  of  both,  in  attaining  a  more  extensive 
knowledge  of  the  law  than  persons  of  inferior  rank, 
and  becaose  the  founders  of  our  polity  relied  upon 
that  ddicaey  of  sentiment,  so  peculiar  to  noble 
birth,  wbidi  as,  on  the  obe  hand,  it  will  prevent 
cither  interest  or  affection  from  interfering  in 
questions  of  r^ht,  Kh  on  the  other,  it  will  bind  a 
peer  in  honour*  on  obtigation  which  the  law  «- 
fMu  tpul  to  Moihai'*  oathf  to  be  master  of 
Am  pomtt  igtem  wAkA  U  ia  hit  bir^ri^  to 
imde."      •  •  ■ 

So  wrote  Sir  Wm.  Bladkstone  nearly  a  hundred 
years  sgo,  and  the  same  point  was  earlier  urged 
with  as  moeh  force,  and  more  quaintness,  in  the 
Doctor  and  Stud^at,  "As  for  knights  and  other 
nobles  of  the  realm,  me-seeroeth  that  th^  should 
be  bound  to  take  knowledge  of  the  law.  *  *  * 
And  tberefere  if  the  noblemen  of  this  realm  would 
see  th^  diildroi  brought  up  in  such  manner  that 
tbey  shooM  have  learning  and  knowledge  more 
than  they  have  commonly  used  to  have  in  time 
past,  Bpeciany  of  the  grounds  and  principles  of 
the  Uw  of  the  realm  wheran  they  be  inherit, 
(tboogli  they  bad  not  the  high  cunning  of  the  whole 
body  of  the  law)  I  sdpjiose  it  would  be  a  great 
hdp  hereafter  to  the  ministration  of  justice  a  great 
snrety  fiir  the.  prince  and  a  right  great  gladness 
to  sUthepeoplek'' 

Admittedly,  however,  the  great  nuyority  of  the 
meoibers  of  the  Upper  House  have  not  devoted 
themselves  to  the  study  of  the  law,  neither  for  the 
reasons  assi^^ted  by  Blackstone,  nor  for  any  others, 
and  tbey  have  not  rendered  themselves  competent 
judges  in  the  last  resort ;  the  duty  was  one  of  im- 
perfect obUgation,  wfaic^  they  have  not  fulfilled, 
and  tbey  have  in  consequence  felt  themselves 
unfitted  to  form  an  independent  judgment,  and, 
whenever  they  attended  at  the  hearing  of  appeals, 
tbey  were  on  alt  questions  of  law  either  cyphers — 
fidlowiiq^  the  advice  of  the  Chancellor— or,  if  self- 
ofKnionatec^  tb&x  dedsion  was  mischievona,  as 
calculated  to  unarttle  the  pre-exlstiw  law. 

The  "deUcBcj  of  sentimeHt*  to  wdi  onr  great 
eoounsntator  aUodea^  was  a  vary  proper  reason  for 
the  lay  kids  not  vising  in  Ur.  O^Conndl's  case, 
Irat  their  abstaining  from  so  doing,  for  the  reasons 
pot  b;  Lord .  Wharnclifi^  was  tantamount  to  a 
coofessioo  of  inoompetence^  and  it  must  now  be 
taken  as  oonoeded,  that  their  appellate  jurisdiction 
is  confided  to  the  few  lav  lords  whom  professional 
eninence  has  raised  to  the  peerage,  and  who  are 
thus  in  trath  its  pillars. 

Do  then  the  few  hands  to  whom  this  most 
arduous  duty  has  been  delegated,  perform  it  satis- 
factorily  ?  Our  author  thinks  not  t — "  Undoubtedly 
modi  is  required.  Fixation  of  law,  general  rules 
not  simply  Inndiag  In  law,  and  the  guides  which 
jodgM  are  beond  to  foUoWf  bat  wm  foonded  in 
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law,  and  carrying  with  them  the  opinions  of  the . 
great  lawyers  of  Sie  day,  and  satiafymg  succeeding 

generations.  It  is  rarely  tiiat  any 

great  principles  of  law  are  enimciated  there ;  that 
any  clear  fixed  rule  islud  down  as  a  rule  for  other 
courts." 

This  he  attributes  to  a  variety  of  causes ;  the 
frequent  disagreements  of  the  Lords,  tlieir  never 
meeting  and  agreeing  upon  one  uniform  judgment, 
and  the  unsHtisfactory  nature  of  the  early  reports' 
of  the  decisions.  He  admits,  however,  the  present 
jurisdictidn  to  have  its  excellences.  "If  tbeaudieuca 
is  not  large,  yet  the  court  is  open  to  all,  and  the 
importance  of  the  place,  the  distance  of  the  coun- 
sel from  the  judge,  and  the  power  which  all  the 
lords  have  of  attending,  afford  an  opportunity 
being  heard  to  advantage  which  no  other  place 
could  give." 

Our  own  early  impreadonis  of  the  austere  dig- 
nity of  tlie  House  of  Lords,  when  sitting  as  the 
supreme  court  of  judicature,  were  much  lessened, 
if  not  whtdly  removed,  on  acquaintance;  that 
solemn  sanctity  which  invested  it  with  a  sort  of 
mysterious  awe  in  our  imagination,  was  dispelled 
ou  closer  scrutiny. 

Whether  the  chamber  of  justice  in  the  new 
House  of  Lords  may  be  more  imposing  than  that 
in  the  last,  we  have  had  no  opportunity  of  judging, 
but  the  last  certainly  was  not  much  calculated  to 
exdte  feelings  of  If^al  reverence. 

It  was  a  room  of  no  extraordinary  dimaidoas. 
The  place  for  the  audience  exceedingly  limited — 
mere  standing  ground  under  the  reporters  gallery — 
that  for  themrexcee^ngly  inconvenient,  no  better 
than  a  cockpit  Nor,  on  ordinary  occa^ons,  when 
the  jodges  did  not  attend,  was  the  appearance  of  the 
house  itself  imposing ;  the  Chancdior  alone  was  in 
his  robes,  the  other  law  lords,  few  and  far  b^ween, 
sat  without  any  insignia  of  authority,  or  any  very 
marked  regard  to  attention  and  decorum.  Lord 
Brougham,  for  instance,  with  an  unvarying  in- 
quietude of  manner,  at  one  moment  busy  taking  a 
note  of  the  argument,  the  next  jumping  up,  and 
approaching  the  woolsadc,  luring  the  Chancellor 
into  conversation,  or  failing  in  that,  walking  to  the 
bar  to  ask  a  question,  or  called  out  for  ten  minutes, 
and  then  returning  to  an  argument,  the  thread  of 
which  had  been  interrupted. 

Sir  Edward  Sugden  remarks Noble  lords 
sbonld  not  feel  themselves  at  liberty  to  occupy  the 
attention  of  the  Lord  Chancellor  with  any  other 
subject  during  the  hearing,  and  above  all  the  Lord 
Chancellor  should  give  to  the  aignnwnt  his  undi- 
vided attention.** 

We  cannot  forbear  quoting  the  folIowinK  vary 
sensible  observations,  which  are  aa  applicabla  to  a 
judge  sitting  in  any  other  court,  as  to  one  in  the 
House  of  Lords : — 

"  Nothing  discourages  a  counsel  so  much  as  the 
inattention  of  a  judge ;  it  has  a  tendency  to  render 
him  indifferent  to  his  ailment,  for  it  is  very  dis- 
tressing when  one  of  great  labour  is  thrown  away, 
aad,  u  he  persevere,  it  leads  to  repetition,  which 
in  its  turn  disgusts  the  judge,  and  the  court  and 
the  bar  become  mutu^y  dissatisfied  with  each 
other.  If  a  judge  give,  as  be  ought  to  dOt  bis  undi- 
vided attentwn  to  ue  argument,  he  enoooragea  the 
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diligent,  and  itimulatei  the  indolent,  and  he  can 
always  interpose  with  propriety  when  a  counsel  is 
rambling  or  repeating  his  argument.   The  great 
object  of  counsel  must  be  to  impress  the  judge  with 
his  view  of  the  case,  he  always  desires  to  succeed, 
when  he  is  satisfied  the  judge  comprehends  him, 
bis  purpose  is  answered.    The  assistance  which 
would  be  given  to  the  House  of  Lords  in  a  well 
regulated  court  of  appeal,  would  at  once  impress 
upon  it  the  forms  of  a  court  of  justice,  and  as  the 
highest,  from  which  there  is  no  appeal,  it  would 
feel  bound  to  give  its  attention  wholly  to  the  cause, 
and  would  be  able  readily  to  keep  counsel  to  the 
points  really  in  dispute.    It  is  not  oflen  possible  to 
satisfy  the  losing  side,  bat  if  the  judge  is  incom- 
petent or  inattentive,  ihe  counsel  who  fails  is  sure 
to  complain ;  his  dissatisfaction  quickly  communi- 
cates itself  to  hts  client,  the  suitor,  who  has  not 
the  consolation  which  an  attentive  hearing  and  a 
well  considered  judgment  would  afford  to  him. 
Thus  mens*  minds  are  soured,  and  they  become, 
not  without  reason,  discontented  with  the  best  insti- 
tutions of  the  country." 

Though  Sir  Edward  Sugden  was  himself  a  for- 
midable judge  to  plead  before,  yet  no  man  seemed 
to  appreciate  more  keenly  an  able  argument,  or  on 
such  occasions  did  the  advocate  greater  justice. 

We  have  lingered  so  long  that  we  must  pass  by 
the  proposed  plans  of  our  author.  Lord  Cottenham 
and  Lord  Langdale,  for  the  improvement  of  the 
appellate  jurisdiction.  The  body  of  the  work 
contains  a  review  of  the  decisions  of  the  House  of 
Lords  upon  the  law  of  property.  We  believe  it 
will  be  very  useful  to  tlie  practising  lawyer,  as  it 
presents  In  a  point  the  authorities  bearing  upon 
every  question  discussed,  and  shows  how  far  the 
law  may  he  considered  settled.  The  deduction  by 
the  author  of  the  law  on  each  head,  is  not  suffi- 
ciently clear,  which  we  regret,  as  it  would  have 
added  much  to  the  practical  utility  of  the  work  ; 
which  will  be  found  more  useful  in  suggesting 
arffuments  than  removing  difficulties. 

The  reader  is  naturally  attracted  to  the  review 
of  those  decisions  which  the  author  himself  had 
made,  and  which  were  subsequently  brooght  by 
appeal  before  the  House  of  Lords. 

In  H9tw  V.  Stokes,  the  author  still  maintains  his 
own  opinion,  though  very  temperately.  The  ques- 
tions arose  on  a  will  of  personalty.  Tt  was,  un- 
doubtedly, a  case  of  considerable  difficulty.  Lord 
Plnnket  made  a  decree  deciding  that  certain  annui- 
ties were  perpetual,  grounding  his  judgment  on  a 
point  of  greet  importance,  as  he  extended  the  rule 
in  Wil^scatt,  (6  Rep.  17,)  as  to  real  estate,  to 
personalty,  namely,  that  if  A.  deviseth  his  lands  to 
B.,  and  to  his  children  or  issues,  and  he  hath  not 
any  issue  at  the  time  of  the  devise,  the  same  is  an 
estate  tail  i  but  if  a  man  devise  lands  to  A.  and  to 
his  children  or  issue,  and  they  then  have  issue, 
they  shall  have  but  a  joint  estate  for  life.  Sir  E. 
Sugden  after  stating,  "  I  do  not  know  that  I  ever 
bestowed  so  much  attention  upon  a  case  lying 
within  so  small  a  compass,"  reversed  the  previous 
decision,  being  of  opinion  that  if  the  will  stood 
alone,  the  annuities  were  perpetual,  (not  on  the 
authority  of  Wild's  case,  as  to  which  be  had  great 
doubts,  as  to  the  possibility  of  af^lyingitsdocMne 


to  personal  property,)  because  there  was  a  g^ft  of 
property  producing  the  amount  of  the  annuities 
but  he  thought  a  subsequent  codicil  cut  them  down 
to  life  estates.  The  House  of  Lords  reversed  this 
decision,  and  held  the  annuities  perpetual,  on  the 
ground  stated  by  Sir  Edward,  that  there  was  a  gift 
of  property  producing  the  amount  of  the  annuity, 
and  that  the  gift  being  of  a  perpetual  annuity,  coulj 
not  be  cut  down  without  "  indication  plain,"  which 
the  codicils  did  not  afford. 

The  value  of  the  dedsion  is  not  great,  if  it 
cannot  be  understood  as  affinning  Lord  Pliinket's 
decree  on  the  authority  of  Wild's  case.  Sir  Edward 
observes  truly  enoimh,  "  It  was  decided  upoo 
another  ground,  and  Lord  Pluuket's  reliance  on 
Wild's  case  was  not  supported  on  the  re-hearing, 
or  on  the  appeal."  Now,  directly  it  assoretny 
not,  but  Lord  Brougham  stoutly  drfended  the 
decision  of  Lord  Plunket,  and  certainly  agreed 
with  him,  *  that  the  rule  in  Wild's  case  of  itself  is 
applicable  to  personalty.' " 

Lord  Campbell  was  more  doubtful — **  I  do  not 
consider  myself  bound  by  Lord  Chancellor  Sug- 
den's  doctrine  on  tliis  subject.  I  am  not  dear  that 
this  principle  may  not  be  appBed  to  a  bequest  of 
personalty." 

Sir  Edward,  after  vindicating  himself  from  Lord 
Brougham's  random  charge — that  he  had  looked  to 
the  margin  of  Wild's  case,  instead  of  to  the  ease 
itself — by  the  most  satisfactory  proof  in  the  world, 
as  the  only  edition  he  possessed  of  Lord  Ctkt't 
reports  was  that  of  17S7,  in  which  there  are  no 
marginal  notes,  end  having  shewn  that  the  noblr 
lord  could  himself  be  inaccurate  labours  with 
considerable  success,  by  a  review  of  all  the 
authorities,  to  prove  that  the  rule  in  Wild's  case  i* 
inapplicable  to  personalty,  and  not  strictly  adhered 
to  in  realty,  and  having  thus  disposed  of  Lord 
Fhmket  and  Lord  Brougham,  he  attadts  the 
decision  on  the  grounds  by  which  his  own  wat 
reversed,  and  implies  that  the  lords,  in  effectuating 
the  intention  of  the  testator,  have  removed  land* 
marks  of  the  law. 

The  case,  therefore,  is  deprived  of  all  wagfat  as 
a  leading  authority,  and  leaves  the  law  in  the  nwit 
unsettled  state  possible.  Is  the  role  in  Wild^  em, 
or  is  it  not,  applicable  to  personalty  ? 

The  part  devoted  to  the  rights  of  husband  and 
wife  would  interest  the  general,  as  well  as  the 
legal  reader.  Lord  Brougham,  in  the  ease 
Howard  v.  ZHgh^t  (2  Clark  ft  Finelly  634,)  started 
some  queer  doctnnea  as  to  pin  money,  in  a  judgment 
which  would  read  exceedingly  wmI  in  a  romance, 
or  the  Book  of  Beauty,  or  any  work  of  light  litm- 
ture,  but  which,  in  the  pages  of  a  law  report, 
savour  amazingly  of  the  burlesque.  Sir  Edwird 
thinks  the  decision  untenable,  at  least,  not  esrilj 
reconciled  with  tlie  current  of  authoritiea ;  if  it  be 
any  satisfaction  to  him  to  be  able  to  add  another 
case  to  those  in  which  the  authority  of  the  Hoase 
of  Lords  has  not  been  acquiesced  in,  we  can  inform 
him  that  the  present  Lord  Chancellor  for  Ire- 
land has  dedded  in  a  case,  not  yet  reported, 
that  pin  money  stands  on  no  different  footing  from 
separate  estate^  and  can  be  recovered  in  like 
manner. 
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iCmUuuted  frmk  p.  1 19.^ 
S7.  That  oo  lud  or  tesM  shall  b«  sold  without  the  order 
of  the  court,  unlesfl  the  price  Rt  which  the  mum  thail  be 
soI4  shall  be  eqnal  to  or  «xeefid  the  sams  which  a  snrreyor 
appcnnted  or  aulhorired  as  her«in-aft«r  meotioned  shall  cer- 
tifj  in  writing  to  be  the  fair  aelliog  value  tbere<^;  aod  the 
Lord  liinitenuit  or  other  chief  goreoor  or  gDVemora  for  the 
tiDie  being  of  trtiamd  may  appoint  or  aatbOTiie,  oeoarion 
shall  require,  auch  and  so  many  sarvoyora  as  be  or  they 
Bwy  think  fit,  to  act  as  surveyors  for  the  pnrpoaet  of  this 
act,  and  at  pleasure  to  revoke  any  sach  appointment  or  aatbo^ 
rity;  and  such  surveyors  may  be  so  appointed  or  authorized 
to  tct  throuiffaoiit  Inland,  or  for  any  eoontles,  county,  or 
division  mentioned  in  such  appointment  or  authority. 

38.  Hut  where  any  parson  having  entered  a  caveat  under 
the  proviaioa  horrin-b^ore  oont«oed  shall  la  inch  oneat 
have  signified  Ui  dealre  that  notice  be  given  to  Um  of  the 
price  at  which  any  sole  shall  be  made,  the  owner  or  Inenm- 
brancer  who  diall  sdl  as  sfbresald  shall,  forthwith  after 
entering  into  aay  contract  for  sale,  and  before  the  filing  of 
such  affdaiit  as  herein- after  mentioned,  give  notice  In  man- 
Dcr  slbresaid  to  the  peraon  who  shall  have  entered  such 
caveat  of  the  price  at  which  snch  land  or  lease,  or  any  part 
thereof,  shall  have  been  contracted  to  be  sold. 

39.  That  where  any  land  or  lease  shall  be  eold  under  this 
act  without  the  order  of  tlie  court,  the  owner  or  incumbran* 
eer  1^  whom  inoh  sale  shall  be  made  shaD  file  an  affidavit 
in  the  conrt,  vrUeh  AaD  be  made  by  sooh  owner  or  laeum> 
braaecr,  as  the  case  may  bCi  and  Us  aoUdttff ;  and  such 
afldarit  abaU  set  forth  the  notice  wUch  shall  have  been 
pebBahedbj  advertisement  and  otherwise  as  afores^d  of 
iBch  ule,  aod  shall  state  the  dates  of  the  several  publications 
of  each  notice  by  advertisement,  and  shall  also  state  that  to 
the  beat  ef  the  knowledge  and  belief  of  the  deponents  such 
Dotioe  has  been  otherwise  pubUsfaied  and  given  as  directed 
by  tUs  aet,  and  aball  state  whether  the  whole  or  what  part 
or  ports  of  the  land  or  lease  described  in  snch  notice  shall 
have  been  sold,  and  to  whom,  and  shall  state  the  amonnt 
of  the  porcftaae  money,  and  the  person  by  whom  the  same  is 
to  be  jni^  and  thai  the  purchase  money  was  the  best  price 
that  coaU  be  reasonably  gotten  irf  the  time  of  such  sale, 
ind  thdl  stale  the  stun  which  shall  have  been  certified  by  a 
surveyor  antfaorized- as  aftoresoid  to  be  the  fiur  eeltingvalne 
(hereof,  and,  if  a  part  or  parts  only  of  the  land  or  lease 
shall  have  been  sold,  shall  sufficiently  describe  the  same  by 
the  description  by  which  the  same  shall  have  been  sold  and 
eoaveyed,  or  shall  be  intended  to  be  conveyed;  and  the 
dcponeata  io  sodi  affidavit  shall  declare  that  such  land  or 
lean,  or  the  port  or  part*  thereof  so  add,  has  or  have  been 
so  sdd  vftbOBt  tnoAt  tot  the  purpose  of  disebarglttg  an 
bncnmbrance  or  Incumbrances  afl^ting  snch  land  or  lease, 
end  where  the  sale  shall  be  made  by  an  Incnmbnneer,  that 
the  principal  sum  of  two  hundred  pounds  or  upwards  Is 
Jwtly  owing  on  his  incumbrance ;  and  soeh  affidavit  shall 
■Iso  state,  that  before  the  publication  of  snch  notice  by  ad- 
verttsauoDt  a  negative  search  was  made  in  the  office  for 
rtgisteriiig  deeds,  wills,  and  conveyances  in  Ireland,  for  a 
pniod  of  Dot  less  than  sixty  years  next  Iwfore  the  day  of 
■aUflg  certificate  of  snch  search  (such  day  not  1>eing  more 
Qnn  three  noatiia  bafbre  the  time  of  the  first  pnblicatlon  by 
sdvflrtlwmeBt  of  such  notice)  for  the  acu  aflbcting  suoh 
lud,  or  the  land  comprised  in  snch  lease,  of  all  persons  by 
whole  acta,  according  to  the  belief  of  the  deponent,  the 
bad  er  lease  described  in  snch  notice  might  tiave  been  af- 
fected in  title  or  charge^  and  that  a  negative  search  was  also 
made  m  the  office  fbr  the  registration  of  Judgments  and 
toetuBbrances  affecting  real  esUtes  In  /r«biuf  for  such  judg. 
Mats  iBdotiier  incnmbranees  there  roistered  within  twenty 
years  before  the  dsy  of  making  cerUfi«to  of  snch  last-men- 
tioBid  seireh  (andi  day  not  b^ng  more  than  three  months 
bcfare  the  fint  pabltcatloa  by  advertiaemeat  of  soeh  notice) 
sgahnttba  several  persons  the  judgments  and  Incumbrances 
asihist  whom  would,  hi  the  Judgment  and  belief  of  such 
dcpoaents,  have  affected  each  Und  or  lease,  and  that  all  the 
hicninbnnees  appearing  on  audi  respective  sesrohes,  except 
•neb  (if  any)  as  such  deponents  koow  to  have  been  satisfied, 
or  to  have  otherwise  ceased  to  affect  snch  Und  or  lease,  and 
an  other  incnmbranees  (if  uy)  affeeUog  snch  land  or  lease 


known  to  snch  re^wetlve  deptments,  were  mentioned  in 
snch  notice;  and  In  case  tb«  ssle  shall  have  been  made  by 
an  incnmbraneer  after  notice  to  an  owner,  aucfa  affidavit  shall 
alao  state  that  notice  waa  given  to  the  owner  aecordliw  to 
the  proviakais  of  this  act ;  and  such  efftifieate  of  the  fair- 
aelling  valne,  and  the  oBeU  eartifloates  of  meh  n«gattve 
searches,  shall  be  annexed  to  and  filed  with  sndi  affidavit  ( 
and  the  registrar  of  the  oonrt  shall  give  a  certificate  of  the 
filing  of  snob  affidavit,  spedlying  the  namee  of  the  degto- 
neots,  the  dates  of  the  Jurat,  and  of  the  filing,  and  sach 
other  particulars  as  he  may  think  neoessary  to  identify  snch 
affidavit,  and  shall  state  the  amonnt  of  the  purclias e-money 
mentioned  in  such  affidavit,  and  that  such  affidavit  oontansi 
the  statemanta  rcqohrod  ia  an  affidavit  upon  a  aale  without 
the  mAat  of  the  eonrt  nnder  ^  act ;  ^ovided  that  where 
snch  aa  affidavit  as  iftonHUihdlhaTO  ban  filed  i^oa  a  sttle 
of  a  part  uf  the  land  or  lease  desorUied  in  sach  notlea  aa 
aforesaid,  it  shall  not  be  neoessary  io  the  affidavit  to  be  filed 
upon  any  subsequent  sale  of  other  part  or  parts  of  the  land 
or  lease  described  in  tiie  ssme  notice  again  to  set  forth  saeh 
notice  or  the  publioatiooa  thereof,  or  the  searches  and  state- 
ments in  relation  thereto,  mentioned  in  snob  former  affida- 
vit, but  reference  may  be  made  to  the  former  ai&davit,  and 
to  the  copy  of  notice  aod  atateoieat*  of  the  publioKticm,  and 
searches  in  sadi  Avaier  ifldaTit  eoatidaed,  and  to  the  eU' 
tifleateo  of  sear^ea  filed  wtth  soeh  fBraier  afiidsvit. 

40.  Tliat  t^on  the  iMwj  to  the  Aeeoontant  Gmral  erf 
saeh  eertiflaato  of  the  registrar,  the  parohase  mfti«y  bhu- 
tioned  ia  snch  oertifloate  ehall,  ndtiiout  order  of  the  eeart, 
be  p^  Into  the  bank  of  IrtUatd,  in  the  name  aod  with  the 
{wivity  of  the  Acconntant  General,  to  his  account  in  the 
matter  of  private  sales,  under  the  "  Act  to  faciliute  the 

of  Incumbered  Estate*  In  Irttlamd,"  to  th»  n-i^\t  nf  the  per> 
sons  interested  hi  the  land  or  lease  mentioned  In  the  affida- 
vit, describing  sndi  affidavit  hy  reference  to  the  aaoMB  of 
the  depooent*!  and  the  dates  of  the  jarat  and  fiUag,  and 
otherwise  aa  daserlbed  in  saidi  etrtiflcata  of  the  regWrar ; 
aadsneb  parchaao-monoy  ahall  be  pidd  oat  or  ^iplied  by  or^ 
der  of  the  court  made  firam  tiaie  to  time  upon  petition  to  bo 
preferred  in  a  summary  way  by  any  person  entitled  under 
this  act ;  and  unless  within  two  months  after  payment  into 
the  bank  of  snch  parohase-money  the  court  sliall  otherwise 
direct,  such  purchase-money  shall,  withoot  order  for  this 
purpose,  be  iaveeted  by  the  Accountant  General  in  tlie  pur- 
chase in  his  name  of  any  stocks,  funds,  or  annuities  traoa- 
feraUe  at  the  bank  (rf/rwbiid. 

41.  That  a  separate  reglatar  of  tha  affidaviu  filed  apoa 
salea  vrithont  order  of  the  ooortnadar  this  aetsbaU  be  kept, 
•nd  any  person  shall  have  liberty  at  any  reasonable  tiaw  to 
faispeet  the  same,  on  payment  of  the  sum  of  two  shUliogs 
and  aix  pence  for  snch  Inspeotion,  and  shall  be  ftomished 
with  a  copy  of  any  affidavit  on  payment  after  the  rate  of 
two-pence  for  every  seventy-two  words  contained  in  anch 
copy. 

43.  That  where  each  purc^wae-numey  shall  be  paid  iato 
tiM  bank  of  /rsjmct,  with  the  privity  of  tiw  Aeeoaataot 
Qaoeral,  no  defeat  or  irregularis  In  the  aotioee  and  affida-. 
Tit,  or  the  eertifloate  of  the  registrar  hertiin-i>efore  required, 
ahall  invaUdato  or  affect  laoh  sale  or  Uio  operatioa  thereof 

43.  That  opon  tho  paymmt  of  the  pnrehase.money  into 
the  bank  of  Ireland  the  conveyanoe  upon  a  aale  without  the 
order  of  the  oonrt  shall,  as  from  the  execution  thereof  by 
the  person  selling,  and  witiiout  the  execution  of  such  cot^ 
veyanoe  by  any  other  person,  be  an  efllsetual  disposition  of 
the  land  or  lease  thereby  expressed  to  be  uonveyed,  as  sgainst 
the  person  making  such  ooaveysoee)  and  as  against  the  owner 
mentioned  in  the  nottee  set  forth  in  such  affldavtt*  and  all 
persona  entitled  or  interestad,  or  who  m«y  btooms  ontiUad 
or  iaterastod,  nndw  the  same  settleoMBt,  will,  or  other  as< 
snmcot  If  any,  mentioned  in  such  notice,  and  all  persona 
entitled  or  interested,  or  who  may  bocome  entitled  or  inte- 
rested, nnder  the  incumbrances  meotioned  in  such  notion 
sad  also  as  sgaiost  all  estates,  i^bts,  and  intereats,  which 
the  persons  against  whom  such  conveyance  is  made  an  effec- 
tual disposition,  or  the  persons  by  whom  such  incnmbran- 
ees shall  have  been  created,  at  the  time  irf  each  creation,  m 
at  any  time  aftervrards,  might  have  passed  barred,  or  pre- 
TMted  tnm  ttftiag  rfbct,  aare  and  exMpt  the  esttfes. 
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lighlf,  1114  linwuli  of  111-  Immw,  tMMBta,  ind  «oaM^ 
piBMMiln,  nd  of  •!!  liWBM  — d  wider  Uiiim  at  reata 
nljeBt  t»  iihOM  1«HW  or  nndsMcaiw  ths  ownar  nuntloiied 
fatMChwoMeevlMU  be  owner  of  the  land  or  leaieespraeed 
to  be  oonvaTodj  aod  from  and  after  the  expiration  irf  Are 
yean  nreai  the  ttme  of  tbo  payment  of  eaoh  parcbaeo-money 
into  the  bank  of  Ifthnd  aa  afereeaid,  sneb  oonreyanoe  tbill 
have  the  mbo  operation  aa  If  the  ule  and  ooBTeyanee  had 
ban  a  eala  and  oODT^raseo  vndir  the  order  of  the  oonrt 
■ndertha  |nfW«aa  haralnJMftm  eontaliwd. 

44.  That  a  e«n<«jaaae  withoot  the  order  of  the  eonrt 
diyi  net  pnjato  or  aiM  my  eatata,  t%ht,  or  tMerett, 
(other  than  the  eatatee,  rigkta,  or  intereete  agalut  whteh 
aaohoonveyanae  la  uada  •Skotaat  opon  the  paymMt  of  the 
porohaee  mooey  taite  tlio  bank  of  IrdandJ  in  cue  an  entry, 
Mtloo,  dtatrese.  or  nit  shall  be  made  or  brought  on  or  in 
raapeet  of  meh  other  eatato,-  right,  or  latereit  before  the 
ntirjMitlon  of  neh  flra  yeara  aa  aftmsaid ;  and  any  peraon 
dalinbijr  an;  neb  Mtatev  right,  or  hitereot  in  the  land  ac 
leaeo  eompriaed  la  nek  ow*ayanee  m«]r  ap|^  to  the  ooort 
I7  petitloo  In  a  ewnmary  wayi  aad  dw  ooort  may.  upon 
aaApeOtlom  order  tlttt  anm  be  lOt  i«artto  aacweraay 
fllabnlnroipeetoriMlieBtate,  r^t,  oriatareet,  or  to  be 
i^Uedby  way  of  pi^foWBt  In  parobaee  of  or  eovpaiMOllw 
for  the  same,  aa  the  eoott  may  tUnk  flt. 

46.  That  where  any  notloe  shall  have  ben  pobUihed,  or 
other  aet  done,  In  relation  to  a  sale  withont  the  order  of  the 
coot,  and  the  owner  or  larambranoer  by  whom  mdi  notloe 
ah^  have  ben  pabttsbed,  or  other  aot  dme,  shall  £e  or 
eease  to  be  owner  or  innmbranow  before  tbe  sale  or  all  the 
aalee  which  might  bo  made  or  eom^etad  under  an^  notloe 
or  aot  shall  bo  made  and  ooiwpleted.  the  peran  who.  after 
tbo  death  or  dattwrntnatfon  nTthc  ownaoMp  of  tbe  owner 
wao  shall  bare  pabltohed  each  notloe  or  done  neh  aot,  shall 
forttw  tine  bebig  be  owner  of  the  land  or  lease,  crtheox- 
•ntora  or  adndnlatrators  or  pereooe  who,  after  the  death 
or  determination  of  the  Intereat  of  the  lonmbranoer  who 
ahall  hare  pobUshed  snob  notloe  or  done  nob  act,  shall  fw 
the  ttsso  b^og  be  loonmbranoer  la  respect  of  the  same  Inenm- 
braao^  abattbeentUledtoproeeedtotbeeorapletkm<rfthe 
Mia  or  aalN  wbMinl^  btfo  bon  niada  aad  eoBBplttad  by 
tbo  omir  or  InnMbniioer  hy  whom  awh  netho  or  other 
■at  shall- taKT*  ben  poUlahed  or  done,  In  oaa*  he  had  ben 
llflaffi  ndhid noteeaicd tobeownerorbinmbniioer,wd 
MM  every  sveeeaslTe  deathor  detemdnatlOT  of  ownersUpor 
Interest :  provided  always,  that  the  Lord  GhanoeUor  of  /rs> 
Umd,  with  soch  advice  and  eoosent  as  heraln-befDre  mra- 
tloned,  mqr  ftora  tfane  to  time  make  tueh  rales  and  orders 
u  ehall  appear  neoeaaary  for  the  proteotlon  of  Inhnts  ud 
abawt  psirtlea. 

46.  That  the  money  whioh  AaU  be  paid  Into  the  bank  of 
bAmd  M  ay  aale  wMiMt  the  order  the  ooort  ^aU  be 
paid  and  appUed  lo  paynmt  of  thahwowbraaoeiwUdiaf. 
tbeted  Uw  land  or  lease  from  tba  sale  of  which  soch  porebasa 
■any  ahal  have  ailieB,  aoeordlng  to  tbo  r^ta  of  the  per- 
aoH  Interested  hi  snob  land  or  lease ;  provided  that  unless 
any  other  person  or  perooos  shall,  upon  appUoatln  by  petU 
tin,  or  otherwise,  show  better  right  thereto,  the  persons 
who  may  be  onUtled  to  tbe  hionmbruees,  and  the  persona 
otherwlw  Interested,  aoo(ndlng  to  the  statmnto  In  the 
notice  and  aflUavit  givn  ud  filed  on  sodtsale  aa  afbresaid, 
shall  be  deeamd  lo  be  the  persona  Interested  in  sudi  land  or 
lease;  and  Oa  Mart,  npn  the  order  lor  paysNot  ottt  of  ooort 
of  any  saeh  moaey  as  afbrnald,  mi^  make  neh  ooaAttons 
lor  the  deUvMy  by  the  perm  to  whom  saeh  p^pont  may  be 
made  ot  any  title  deeds,  or  for  the  neentin  of  uyrdease 
of  any  other  Ind  or  lease  n  snob  othn  onAUons  aa  the 
e«it  may  think  flt  ud  direct. 

47.  That  as  respeeta  n  well  sdos  under  tbe  order  of  the 
ooart  as  sales  without  tbe  order  of  the  eonrt,  and  the  applU 
oMiw  of  the  pnrohase  mney  arising  therefrom  reepectively, 
the  Mo^pt  of  the  aoonntaat-general,  or  of  snch  other  per- 
an n  tha  eourt  diall  ai^olat  to  reedva  ny  monlea  paid 
onder  Ada  aet|  shall  be  a  tnflMent  dlecharge  for  the  una, 
or  fbr  N  mneb  thereof  as  shall  la  sntdi  receipt  be  expressed 
to  be  rooalvod. 

48.  nial  in  any  eaao  where  U  shall  appear  Oat  tiMra  aro 
itlun  a 


which  shall  have  ben  soldor  oontraoted  tobesold,atim 
be  deriiod  to  be  sold,  whether  with  or  withoot  the  erdRtf 
the  court,  ud  uy  donbt  shall  exlat  n  to  tbe  order  nl 
priority  of  such  ineombruces,  and  lo  any  case  is  whidi  tkt 
eonrt  shall  consider  n  issue  or  a  aoit  or  action  ezpedMot 
for  aacertainlDg  or  determining  the  rights  of  partiM  is  tb) 
land  or  leaso  or  Inoombraooe,  the  coart  may  at  say  tjo^ 
either  before  or  after  any  ssle  under  this  act,  direct  proetcd- 
Ings  to  be  institnted  at  law  or  in  equity  for  the  pupost  if 
asewtalidiV  the  saoM,  and  to  maka  any  nln  or  ArsBtiaH 
relative  to  neh  matters  w  It  shall  aea  flt. 

4f>.  Hiat  the  surplBs  of  tbe  parchau  money  reeslied  oa 
uy  ssle,  whether  under  the  order  of  the  court  or  wHIimi 
the  order  of  tiie  eonrt,  after  the  dlacharge  of  all  ittennlKu. 
«es,  shall  be  laid  out,  onder  tho  direction  of  the  eovt,  ia 
the  purchase  of  other  land,  which  ahall  bo  llndtod  and  Kttlel 
to  the  same  uses,  opra  tlie  same  tmata,  for  the  isaw  p«r. 
poses,  and  in  the  sams  manner  u  the  lud  sold,  or  Midi  of 
thsm  as  abaU  be  thm  subsisting  or  oapablo  oftskiiigeStct; 
or  such  monies  may,  at  tbe  tUseratloo  of  tbo  ooort,  Ih)h1 
out  of  eaort  to  and  distilbated  aaaoivat  tiia  poitiM  who 
shall  ^sar  antltied  thereto,  u  tha  oonrtshaBdirwt;  mi 
allnehmnlesmv  ^  tbe  meantime  be  paid  overtotnww, 
to  be  app«rintod  by  the  court,  or  In  sa<di  muaer  ti  it  ibil! 
direct,  for  tile  porpow  of  such  inveatmnt  thereof  ud  ig 
such  manner  as  shsll  be  Erected  by  tbe  court 

60.  That  uy  money  so  paid  into  court  insy  ardtr  tf 
the  court  l>e  invested  by  tbe  accoontant-gonenl  of  tlu  luj 
court  in  hia  name  in  the  porehaae  of  any  atooks,  fan^  « 
unnttintmaferableattbabaDkof /reAnuf;  andaatiltke 
aamoflbaU  bo  sold  l^ordOT  of  the  eonrt,  udafterf^^ 
of  soch  Inoumbranoes  as  aforesaid,  tbe  diridands  tfa«H( 
Shan  flrma  time  to  time  bo  pidd  to  the  pvsn  who  Ibrth 
time  being  wonld  hare  ben  entitled  to  the  reals  of  tlwW 
to  be  porchased  therewith. 

61.  Thia  no  money  whioh  under  this  aot  ihsll  bt  piid 
into  the  buk  of  Iflmd  to  tiie  erodit  of  the  aceoooUat. 
gneral  of  the  Conrt  of  Chancery,  or  shall  be  p«id  ootot 
court,  shall  be  liable  to  usher's  poundage. 

63.  That  wbnavw  tbe  ooort  shall  appdot  er  Aset  tbe 
qipointmnt  of  any  tmatn  fbr  tha  porpOBN  oftUsscttlw 
ooort  may  make  aueh  provlain  U  it  ahall  tUakbhrtkt 
appolntomt  of  now  troatew  n  any  evnt  to  bs  deunM 
1^  the  ooort 

63.  That  where  ray  uooal  charge,  not  bring  aa  \ttam. 
branoe  within  the  Tneaolng  of  this  aot,  ahall  aftet  say  hd 
or  lease  to  bo  sold  under  the  provblons  of  this  set,  txi^ 
part  of  u  estate  afleeted  by  saeh  aonaal  diarge,  ttepowi 
ntttled  to  Buch  olurge,  with  the  approbation  of  the  eenrt, 
ud  with  tha  consent  of  all  parties  interested  hi  therauD. 
Ing  part  of  soch  eatato,  may  release  tbo  land  or  lasM  fna 
BOflh  ehaigoi  withoot  inqiolring  or  a&atfaig  the  mMteii 
u  to  tbo  romididngpartofBaohaatat^  andtiMftmofMh 
release  Bbaltbaivi*OTedby  thenuutar,  aDdm^ybelsdsM 
in  the  aforesaid  assuraooei  and  if  any  parson  so  eotttlediial 
be  willing  to  ezenle  neh  relean  the  master  nuqrataUndi 
matter  In  hia  report 

64.  That  every  peraon  to  whom  all  or  aoy  part  of  tht 
purchasa  money  received  on  uy  sale,  dtber  with  or  iritb- 
out  the  ordw  of  the  court,  shall  be  m  cot  of  oont, 
shall  ud  lie  is  hereby  declared  to  t>e  liable  to  refnsdud 
repay  tha  aama,  or  so  much  thereof  as  he  shall  hsTarccntti 
into  and  aowogst  the  person  or  persons  vhoshilL 
tnit  to  be  buUtoted  (tor  tlttt  purpose,  prove  to  lbs  ailidi*- 
tiont^tbe  court  that  heortbqr  bad  at  the  'OmtfimA 
sale  a  better  title  to  tiia  bud  or  lean  soaold,  and  in  ravitt 
whereof  such  pnreban  money  wu  reorived,  thsa  tiM  pa- 
sn  at  persus  to  or  amngst  whom  such  porduoe  vnt] 
■hall  have  been  so  paid  out  ud  distributed ;  sndaratyiach 
repayment  shall  be  made  to  euch  persns,  sod  at  HchthM, 
ud  in  such  proportions,  nmner,  ud  form  raspaotlnir, « 
tbe  court  shaU  dlmt:  ^ovided  alwoys,  that  the  mt, 
where  from  uy  uoert^nly  of  title  or  otherwise  it  ihiU 
l^war  ^vper  ao  to  do,  before  or  upoo  tha  pivooit  sal  «f 
ooort  of  uy  such  ptwcbaMaumey  may  reqnh«iodtak«(rM 
any  ptran  to  f^om  or  for  whue  benefit  the  sanie  or  uf 
part  thMoaCahAhooo  paid  oaLof  ooort  sack  lenincj^ 

tin^srHMfftr" 
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6a.  That  when  ■  Nle  shd  hava  been  nude  whboat 
irder  of  the  eoort  of  may  bud  or  leue.  «nd  facli  nle  iIhB 
Mthava  beu  made  burnt  JUt  tat  Qu  ^iadttrge  of  ineviD. 
fraDoes,  the  perwm  who  ibaU  hare  w  sold,  whether  be 
dun  or  Shan  not  ha? e  NMirod  an  or  any  part  of  the  imrdiaH 
atone;  umler  order  of  the  eooit,  ihall  be  ud  (l  hmtby  de- 
clired  to  be  liable  to       or  make  to  soy  peraon  whoee  right 
or  intereet  to  or  in  tuch  land  or  leaae  shall  hare  been  defeated 
or  pr^judidaUy  affected  by  inch  tale  aneh  oompensation  aa 
the  pereoB  eo  aelUng  woald  hare  beeo  liable  to  pa;  or  make 
in  case  the  power  given  bj  tUi  act  had  been  a  tniat  for 
the  discharge  of  ineonibraaoes  affecting  sooh  land  or  leaae, 
and,  eottjeet  thereto,  a  tmet  for  the  beoeflt  of  the  person 
wboao  Iff  b*  or  fauteraat  dnll  bare  been  ao  aflboted  BBd  itf  aU 
cOcrperMtw  interested  In  nub  land  or  lease,  andtheeoort, 
opoa  suit  for  that  purpose,  shiH  order  toeh  oompouatlon 
to  be  made^  and  where  any  sale  shall  hare  beeamade  tudar 
thi«  aet  withoot         of  the  court  of  any  landor  leasst  and 
uf  notiee  required  bj  this  act  shall  bare  been  witbbdd,  or 
shaQ  hare  beeo  oioitted  to  be  giren,  or  where  uaj  soeh  sale 
shall  bare  been  made  at  an  onder-ralue  by  coUoaion  with 
the  pardhaser  or  his  BoJlcitor  or  agent,  then  the  person  who 
shaU  have  so  eoM  ondor  tids  act,  whether  he  shall  or  shall 
not  have  reedved  an  or  any  part  of  the  porchase  money 
udar  the  erter  of  the  eoMt,  and  Ua  aoUoltor  or  agent,  and 
where  aaA  aale  ahall  hnve  been  Bade  at  aa  ander-valae  by 
ooOasioB  the  pnrchaser,  or  Us  aoUeitor  or  agent  If  stteh 
sQhdtar  or  agent  ahaD  have  been  oognliant  of  ewAeoHniaon, 
■hall  j<dntly  and  aererally  be  liable  to  p^  or  Bake  to  aoy 
person  vrluse  tigbt  or  interest  to  or  in  aneh  land  or  leaae 
fSa^  have  been  defeated  at  pr^adlciaOy  affected  by  snch 
ule  fuD  ooeDpeneadon,  and  the  court,  npon  stdt  for  that  par- 
pose  sgsinst  lU  or  any  of  the  persons  UaUe  under  tUaprorl* 
noa,  ihall  order  sndi  eonpenution  to  be  pi^d  or  made  ao- 
esAaglj.  and  tte  laUllly  of  any  defendant  In  aay  audi  suit 
aa  afarie^  to  taj  peiaa  or  peaalUei  for  peijary  In  respeet 
of  any  itateinit  ia  laiy  afll^vlt  nuide  nndar  the  provMoo 
herein  centehed  ahsO  not  be  allowed  \n  the  wi^  of  demnr- 
rer,  plei^  or  rsAssl  to  answer  or  oth«rwiae  to  proteot  snch 
defeadant  frpm  discovery  is  respect  of  the  premiies:  pro 
Tided  ahnjt,  that  the  provision  for  compensation  berdu 
coataiaed  shaB  not  affect  or  abridge  the  right  of  any  per- 
son to  brli^  a  Biut  in  eqidty  for  tiie  reeovery  of  the  land  or 
kesc  on  aeeent  of  frawd  agabist  aoy  pmon  who  shall  hare 
aidstcd  tai  the  eomdaaian  of  aneh  ftanit  or  ahaU  linve  taken 
aacfc  had  with  knowledge  of  the  eeamUa^  tiiaree£ 

W.  nataoparMnttowvaaOMlinieflf  wMdianbe 
dae  on  ai^  hifiiiaihtaiin.  not  helag  peyment  In  fall,  shaU 
pnjadioe  or  affeet  any  right  or  remedy  of  the  ineombmncer, 
othemlse  than  aa  against  the  land  or  lease  sold  flreed  and 
discharged  from  sooh  incnmlimnoe,  onless  so  &r  as  by  the 
proriiioas  of  this  set,  or  by  aoy  general  rnle  or  order  or 
^•dal  role  or  order  of  the  Lord  Chaaeelbr  of  Irtlmud  or 
sf  the  coort.  Is  or  shall  be  otherwise  specially  provided. 

6T.  niat  where  aoy  Incombrancer  shall  be  satisfied,  by 
psjRWBt  oat  of  any  nuides  arising  tnm  any  aale  onder  this 
net,  and  it  ahdl  appear  that  aoy  person,  any  land  or  ae- 
tata other  Onn  the  land  or  lease  oold,  waa  UaUe  to  aneh 
beaHbranea  or  any  part  thereof  mA  that  any  bwA  person 
or  land  or  estate  ought  to  diiohsrge  or  cod  tribute  towards 
the  Aicharge  of  such  Ineomtoaaoe  or  any  part  thereof  in 
cxonecatkm  of  the  land  or  lease  sold,  the  court,  may  order 
tint  aaj  proceedings  shall  or  may  be  instituted  by  soeh  per- 
Mo,  maoeh  terms  and  in  snch  manner  as  the  court  shall 
tUnk  fit,  for  recovering  Ae  numey  which  oog^t  to  Im  so 
ffitdnigadereontribntedinexoneratlm,  and  to  direct  that 
e^y  sach  aawv  ahaU  be  pidd  hilo  the  bank  of  Inland  In 
the  aane  and  with  the  privity  and  to  the  credit,  or  as  the 
eoart  ihdl  Aroet,  to  be  pdd,  iVpUed,  and  dealt  with  in 
■iaecr  afareeald,  or  as  the  oonrt  shall  direct. 

U.  That  nopqrmeotof  erbireepeot  of  toy  incumbrance 
which  shall  be  made  mider  this  act,  whether  upon  or  after 
a  sale  snder  order  of  the  eonrt,  or  upon  or  after  a  sale  with- 
out the  order  of  the  eonrt,  or  wUoh  shall  Im  made  for  fa^- 
litating  or  otherwise  in  rdation  to  any  snch  sale,  shall  im- 
ftir  my  right  or  equity  of  aoy  persons  out  of  whose  estate 
aeeh  papnont  shall  be  made  to  be  relmboraed  or  Indeeanifled 
b|  anji  person  or  oat  of  any  other  land  or  ealat^  eseeptao 


far  as  the  court  under  any  special  rireumstaooos  shall  order, 
,59.  That  wbm  any  lease  snbject  to  any  ineambranee 
shall  be  proposed,  or  ahaB  be  ordered  to  be  sold  nndsr  the 
provisions  of  tUa  net,  the  eonrt,  open  the  appacadoD  of  any 
peraona  elaimiag  to  be  owners  of  any  eetale  fa  reversion  la 
tiie  eane  land,  may  Areet  or  anthorise  and  empower  the 
master  to  Inclndeln  his  report  approviiv  a  sale,  and  alee  to 
indnde  In  the  sale,  soeh  estate  In  reversioe,  upon  snch  terms 
aa  the  court,  ot  the  mastw  nnder  tlw  authority  of  the  eonrt, 
shaU  see  fit;  and  In  every  sndi  case  the  oonrt,  or  thema*' 
tw.  under  the  anth^ty  of  the  eonrt,  shall  apportion  the 
purchase  money  and  the  expensea  aa  the  eonrt  or  master 
ah^  see  fit  t  and  the  aasnranee  to  be  made  nnder  tUs  not 
phall  or  may  InolndeaaeheatateloreverrioBBOBoldaBafiBrfr 
aald.  If  the  master  ahall  thtaikflt. 

60.  That  if  any  land  or  leeae  to  be  eoM  by  order  of  tfaa 
eonrt  under  this  actthaQbe  sotjecttoaleaseor  nnder>leaao 
for  years  or  lives  compriring  other  land  at  an  entire  rent, 
the  master,  before  proceeAng  to  a  sale,  may  apportion  the 
rent  between  the  land  or  lease  to  be  sold  and  the  remainder 
of  the  land  snl^Jeet  to  such  rent,  having  first  cansed  notice 
thereof  to  be  ^van,  aa  wcH  to  the  tenant  aa  to  the  person 
by  whom  sneh  entire  rent  shall  be  payable,  and  to  the  per- 
son entitled  to  reerive  snch  entire  rent,  and  any  pers<nu 
elalntaig  an  taitereat  In  the  matter  mij  dabn  to  be  heard 
beftire  the  master  on  the  saliject  of  each  an^orthaunent : 
provided  no^ipcgtloment  so  made  by  the  maater  shall  be 
vitiated  by  any  vrant  of  nottoe,  or  1^  the  abeenoe  of  any 
pertiee,  tmless  the  court,  on  the  appUcatioo  of  any  person 
oomplidniug  of  snch  ^tportlonment,  shall  otherwise  direct ; 
and  after  each  apportionment,  and  after  such  aale  shall  be 
completed,  the  owners  of  the  reversion  of  the  respective 
lands  shall  have  Um  Uhe  rMnoAoe  for  the  i^portlened  xoita 
respectively  as  were  snbslBthig  Ok  «be  nm»br».  wmnt  h^bre 
hnch  apportionment;  and  aH the ooveaaidat  oontftlone,  and 
agreementt  of  evny  leese  or  nndetJeaae,  eaeegt  as  to  the 
amount  of  rent  to  be  pidd,  shaU,  aaregarde  the  apportioned 
parte,  remain  in  force  In  the  same  manner  as  they  wonld 
have  done  in  eaae  no  such  qiportirament  bad  taken  place. 

61.  That  no  person  entitled  to  any  incnmbrance  shall  be 
bound  to  accept  payment  nntil  snob  inenmtvance  shall  be 
payable,  or  to  accept  at  any  thne  less  than  the  fhll  amoont 
due  thereon  ;  and  no  person  so  entitle^  who,  accordtag  to 
the  praotiee  the  oonrt  or  the  mlei  tt  eqidty,  shall  ha 
entitled  to  rix  montha  notlee  of  p^meat,  ahidl  be  bound  lo 
accept  peyment  nf  hla  tneuahraaee  withont  wis.  months  no> 
tiee ;  Imt  when  such  notice  shaB  have  been  given  no  fbvah 
notice  dull  be  neoeasaiy  if  the  money  shall  be  paid  wittdn 
three  taonths  after  the  day  fixed,  nor  shall  any  incnmbrance, 
being  a  re-pnrcliaseable  annuity,  be  re-pnrcbased  until  the 
time  for  re-purchase  thereof  sludl  have  arrived ;  and  every 
notice  with  respect  to  any  incumbrance  may  be  ^ven  in  such 
form,  and  by  and  In  the  name  ct  audi  person,  and  to  swdl 
person,  as  the  master  or  the  court  shall  direct ;  and  every 
such  notice  shall  be  binding  and  efllMtoal  to  all  Intents  and 
pmpoaea. 

6S.  Thai  where  any  taenmbianee  biehuM  In  an  omUr 
for  aale,  or  affecting  any  land  or  lease  which  shaU  be  sold 
without  the  order  of  the  court  under  this  act,  shall,  for 
want  of  any  notice  or  othmrise,  not  be  payable,  or  where 
parties  entltied  to  an  Incnmbrance  cannot  be  aacertained* 
or  have  not  come  In  and  claimed  to  be  paid,  the  court  may 
order  aneh  sum  as  it  shall  think  fit  to  be  setquurt,  and  car- 
ried by  the  aeeooDtant-general  to  soeh  ere^t,  and  to  be 
qppttedaa  the  oonrt  shall  Areet,  fat  order  to  provide  ftw  any 
Rsdk  inoambnaeak  and  ftar  ooeta  and  eapenaea  olstinc 
thereto. 

es.  That  pendfaig  ny  proeee^ngs  ftv  a  sde  by  order 

of  the  court,  the  court,  on  the  application  of  any  party 
Interested  aa  owner  or  inoambraoeer,  may  appoint  a  re> 
odver  of  any  land  or  leaae,  which  ahi^  have  been  contracted 
or  shall  be  desired  to  be  sold,  or  any  part  thereof,  and  also 
to  discharge  such  reoeiver  at  any  time ;  and  that  every 
■uch  receiver  shall  have  all  the  same  powm  and  anthorities 
and  be  snbject  to  the  jnrisdlotion  of  the  court,  and  to  all 
subsisting  mlee  and  orders  of  the  court  for  the  regnlathm 
of  reodvers,  in  She  manner,  and  as  fUJy  aa  any  reeelver 
^p^ated  In  n  OMH*  penttigia  the  eonrt  la  so  aalifeet; 
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wtd  OimH  tnrj  luch  recdrer  iball  aenoaot  bofore  the  tnut«r, 
sod  ihall  paj  hU  balance  into  the  Bank  of  trthnd,  in  the 
oame,  and  with  the  priTlty,  and  to  the  credit  aforesaid*  to 
be  paid,  ^plied,  and  dealt  with  as  the  court  aliall  direct : 
provided,  that  nothinf  ia  this  act  contained,  shall  empower 
the  court  to  appoint  such  receiver  at  the  instance  of  an 
incumbrancer  who  would  not,  if  tliis  tiiis  act  bad  not  passed, 
be  entitled  to  ^>pty  for  the  appolntnient  of  a  rao^Ter  over 
such  land  or  lease. 

64.  ThatloererroaseiilnwI^hthagiMrdlaiiofaobfluit 
woold  be  anthorlsed  to  do  anj  atrf,  or  giva  aoj  consent  un- 
der this  act,  on  behalf  of  aueh  infant,  if  snob  lafaot  shall 
have  no  guardian,  the  court  under  this  act,  may  appoint  a 
guardian  of  such  infaat  for  tlw  purpoao  of  any  proceedings 
under  this  act,  and  also  to  dtango  such  ffoariUan  itom  time 
to  time. 

6b.  That  where  any  person,  the  committee  of  whose  estate 
if  he  were  idiot  or  lunatic,  would  be  authorised  to  do  any 
act  or  give  any  cootent  as  afores^d,  on  his  behalf,  slu^ 
be  of  unsound  i^d,  or  incapabla  of  managing  his  affura, 
but  shall  not  have  been  found  l^ot  or  lunatio  under  an  in- 
quisition, or  there  shall  be  no  oommittee  of  the  estate,  tlw 
court,  on  the  appUeation  of  any  person  on  behalf,  or  as  next 
friend  of  such  person,  or  on  the  application  of  any  person 
interested  in  any  proceedings  pending  under  this  act,  may 
appoint  a  guardian  of  such  person,  for  the  purpose  of  any 
such  proceedings  under  this  act,  and  also  at  any  time,  and 
from  time  to  time  to  change  such  guardian. 

66.  That  the  costs  and  expenses  o^  and  incident  to  every 
fl^licatlon  f or  the  appointment  and  change  of  any  guardian 
under  this  act,  shall  bo  in  tlie  ^acrrtioa  of  the  court,  lud 
ahall  and  may,  if  the  court  tldnk  ftt,  be  iidrodnoed  amoogst 
the  costs  to  bo  provided  for  under  the  gOBMwl  provUoasof 
this  act 

or.  Tbat  tliis  act  ahall  not  authorize,  nor  be  taken  to 
antluHixe  the  presenting  of  any  petition  for  sale  by  order  of 
the  court,  in  any  case  where  an  incumbrancer  shall  be  in 
possessUin  of  the  land  subject  to  bis  incumbrance,  unless 
with  his  conaaat,  nor  In  any  case  where  the  flrst  mortgagee 
shall  have  under  his  security  a  power  of  sida  which  has 
arisen  and  may  be  exeroiaed,  ualeiss  he  shall  make,  or  con- 
sent to  the  application,  or  shall,  after  being  requested  by 
the  petitions  so  to  do,  have  revised,  or  for  three  months, 
have  neglected,  in  the  opinion  of  the  court,  to  use  diligence 
towards  the  exercise  of  such  power  of  sale,  nor  in  any  case 
where,  at  the  time  of  presenting  such  petition,  any  suit  for 
foreclosure,  or  redemption,  or  sale  of  the  incumbered  land, 
wliicb  shall  have  been  commenced  before  the  first  day  of  July 
one  thousand  eight  hundred  and  forty-«gbt  shall  be  pending, 
nnleis  with  the  oonsent  of  the  parties  competent  to  consent 
to  the  dismissal  or  staying  of  the  sait,  and  that  every  such 
oonsent  shall  be  statedin^  petition  for  cmflrmlngand  car- 
rying Into  offieDt  a  ooDtract  for  sale  as  aforeraid;  and 
that  In  case  of  such  suit  the  court,  may  give  directions  to 
any  parties  for  discontinuing  or  staying  such  suit,  and  res- 
pecting the  costs  thereof,  or  otherwise,  and  that  pending 
any  proceedings  tat  a  sale  by  order  of  the  court  under  this 
act  any  owner  or  person  claiming  to  be  owner  within  the 
provisions  of  this  act,  or  claiming  by  the  act  of  such  owner 
or  person,  or  by  act  of  law,  pen^ng  any  proceedings  under 
this  act.  or  any  incumbrancer,  may  commence  aoy  proceed- 
ings at  law  or  in  equity  for  redemption,  foreclosure,  or  sale, 
without  the  leave  of  the  court,  to  be  given  under  tbfai  act; 
and  that  In  evei7  'case  the  court  shall  hare  full  power  to 
make  or  grant  any  order  or  injunction  for  staying  any  pro- 
ceedings coDtnU7  to  the  provisions  of  this  act,  and  for  costs 
relative  thereto :  provided  always,  that  this  act  shall  not 
authorise  any  sale  or  assignment  of  a  lease  contrary  to  the 
covenants  and  .condititHis  of  such  lease. 

68.  Tlut  when  any  petition  shall  be  presented  for  conflrm- 
iog  and  carrying  into  effect  a  contract  for  sale  or  for  a  sale 
under  this  act  of  any  land  or  lease  In  respect  of  wbidi  any  suit 
for  (bredosure  or  redemption  or  sale  shall  have  been  pending, 
and  shall  be  discontinued  or  stayed  under  this  act,  the  court 
niij  order  tbat  all  sudi  proofs  and  debts  and  other  proceed- 
ings, and  auob  evidence  as  shall  have  been  taken  In  tlie  sidt, 
Boay  be  adopted  aad.u>ed  la  the  proceeAnga  under  snch  peti- 
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DUBLIN,  MARCH  3,  1849. 


Teb  caw  of  the  Quern  v.  Charlee  Gavan  Duff'^ 
baa  been  w  protracted,  so  often  before  the  public 
at  distinct  i&terrala  of  ttm^  the  points  raised  have 
been  lo  nonwrrai,  and  the  Uw  of  orimtnal  pleading 
so  Ootoariify  nftfld,  that  we  think  a  tuoeioct  hia- 
toiy  of  tin  eitraordinary  case  may  prove  accept- 
able to  our  readers. 

The  pioceediaga  have  already  been  before  four 
Commissions  of  Oyer  and  Terminer,  four  bills  of 
indictment  have  been  found,  and  the  prisoner  has 
been  placed  at  the  bar  nearly  forty  different  days. 
The  qoestions  of  law  discussed  prior  to  the  last 
Comnussion,  will  be  found  reported  anfe,  p,  81. 
We  porpoM  to  continue  our  report  of  the  subse- 
qoeot  proceediogs  almost  immediately.  In  antici- 
pation, however,  of  it,  and  as  a  retumi  of  the 
whole  case,  we  now  intend  to  give  a  brief  narrative 
of  the  points  of  law  raised  and  ruled  at  this  prose- 
cution, unprecedented  in  the  aoDab  of  criminal  law, 
and  which,  jndgiiig  firom  the  past,  is  yet  iar  from 
bcnog  tffT*inatpd. 

The  prisoner  was  committed  on  the  8th  of  July, 
1846,  tuid  on  the  8th  of  August  following,  a  bill 
of  m^ctmeat,  for  felooioosly  publishing,  iu  the 
coanty  of  Uie  city  of  Dublin,  certain  printings  in 
tbe  NaHon  newspaper,  was  preferred  to,  and  found 
bv  the  grand  jury  of  the  county  of  the  city.  The 
indictmeot  was  framed  under  the  recent  statute, 
11  ftlaVle.  c.  IS.  The  prisoner  was  not  tried  on 
this  iodictment — the  trial  l>eiDg  postponed  by  the 
crown,  in  consequence  of  the  then  recently  dis- 
covered letter  of  the  prisoner  to  W.  S.  O'Brien. 

At  the  October  Commission  next  following,  a 
bill  of  tbe  same  nature  was  found  by  the  grand 
jury  of  the  county  of  DobltOi  the  venue  being 
changed,  under  the  provisions  of  the  6  Gea  A,  c. 
SI,  by  the  erown,  in  order  to  avoid  the  question 
which  had  been  nised  in  tbe  Qiw«fi  v.  JfoWtht  as 


to  the  interest  of  a  buigess.   The  prisoner  having 
been  brought  to  the  bar  for  arraignment,  hia 
counsel  olyected  that  this  could  not  be  done  while 
he  was  in  tbe  custoay  of  the  sheriff  of  the  dty, 
and  that  the  wots  in  habeat  corpus  sued  out  for 
the  purpose  ai  removal,  could  not  be  acted  on,  not 
having  been  issued  ten  days  previous  to  the  hold- 
ing of  the  Comnuanon  for  the  county.   The  objec- 
tion was  ruled  in  the  prisonei^a  flavour.   The  case 
of  the  Queen  v.  Martin  haviug,  in  the  interim, 
been  decided  in  favour  of  the  crown,  at  the  eosiung 
commission,  in  December,  for  the  county  of  the 
city,  the  prisoner  was,  for  the  third  time,  indicted  ; 
and,  tbe  bills  being  found,  it  was  moved  on  his 
behalf,  that  this  indictment  should  be  quashed,  for 
this  reason — that  tbe  venue  of  tbe  indictment  had 
been  changed  from  the  county  to  the  city,  and  that 
under  the  provisions  of  the  9th  section  of  the 
6  Geo.  4,  c  51,  it  was  enacted,  "that  after  the 
delivery  of  the  said  notices,  it  shall  not  be  lawful 
for  any  person  to  prefer  any  bill  of  indictment  to 
any  sessions  of  Oyer  and  Terminer,  for  any  such 
county     a  city."   In  fact,  that  the  mwo  could 
not  return  again  to  the  city,  having  once  elected 
to  proceed  in  the  county ;  and  that  this  migratory 
warfare  was  forbidden  by  the  statute.   To  this  it 
was  answered  by  the  crown,  that  the  notices  re- 
quired to  be  served,  by  the  8th  section,  on  persons 
who  had  entered  into  recognizances,  and,  by  the 
9th  secttoo,  on  the  persons  before  whom  the  recog- 
nizances had  been  entered  into,  respectively  to 
attend  at,  and  to  return  the  recognizance  to  the 
adjoining  county,  not  having  been  given — that  the 
clause  of  I  he  9th  section  relied  upon  by  the  pri. 
soner  did  not  apply.  And  this  view  of  the  case  was 
adopted  by  tbe  court. 

Three  questions  were  raised,  independently  of 
that  on  wliicb  the  court  decided.  First,  wh^her  the 
crown  w»  within  the  letter  of  the  act,  the  word 
«  prosecutor,"  in  the  enabling  parts  of  the  statute, 
being  large  enough  to  include  the  Attorney. 
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General  proBecDting  for  the  Queen ;  and  the  word 
"  person,"  in  the  disabling  clause  of  the  9th  section 
and  in  the  I3th  section  being,  it  was  contsnded,  ia- 
suffident  ftnr  that  porpoae.  On  thiii  the  ofMiiion  of 
the  court  appears  to  have  beent  that  the  crown  was 
within  the  ewUlngt  and  would  not  be  bound  by 
the  disabling  parts.  Perrin,  J.  (Ir.  Jur.  p.  85), 
says,  "  Before  the  passing  of  this  statute  It  was 
not  ill^al  to  have  a  aecond  bill  found  during  the 
pendency  of  the  first,  and  it  would  be  difficult  to 
hold,  that  where  there  is  no  exprem  provition  in 
the  act,  we  should  imply  one  restrainiag  the  crown 
from  sending  up  a  second  bill  in  the  place  where 
the  offence  was  committed."  And  Richards,  B. 
(p.  86  of  the  same  report),  speaking  of  the  ISth 
section,  and  of  the  use  of  tlie  word  "  person/  says, 
**  That  section  was  plainly  intended  to  apply  to 
private  prosecutors  only,  but  it  would  be  too  much 
to  hold  from  that,  that  none  of  the  preceding 
enabling  sections  of  the  act  includes  the  crown." 

Secondly,  it  was  argued,  that  though  the  crown 
waa  not  included  within  the  letter  of  the  act,  yet, 
having  taken  advantage  h,  it  became  bound  by 
all  ita  provinons.  On  this  Ivanch  of  the  case,  the 
court  does  not  appear  to  have  come  to  any  final 
determination,  th«hr  opinion  (aa  we  understand  it 
being,  that  the  crown  oould  scarcdy  be  said  to 
have  taken  advantage  of  the  provisions  of  the  act; 
that  no  notices  having  been  served,  the  election  to 
proceed  in  the  new  venue  was  not  eomplete.  The 
inclination  of  the  mind  of  the  court  was  apparently 
that  the  crown  should  not  be  bound ;  and  the  case 
of  the  Attorney- General  v.  Wilton  (Jebb,  C.  C, 
Reserved,  319)  would  appear  to  support  thia  view. 

Thirdly,  whether  the  Attorney-General  could  in 
any  case  be  bound  by  the  restrictive  fMrovirions  of 
the  9th  section ;  and  on  this  question  Uie  court  were 
of  opinion  that,  as  there  were  no  express  words 
to  bind  the  crown*  tbey  ware  not  to  be  implied. 
But  Ridiwds^  B^  at  p.  87,  say^  **  Supposing  the 
9th  section  to  bear  the  oonstroction  contended  for, 
on  the  part  of  tbe  dafbudant,  in  regard  to  cases 
emning  plainly  within  its  operation,  it  may,  I 
apprehend,  admit  of  some  question — I  will  say,  of 
a  very  grave  and  serious  question — whether  the 
court  would  not  feel  itself  authorised  to  apply  the 
printnple  to  he  extracted  from  such  a  provision  as 
that  to  orown  prosecutions.  I  mean  prosecutions 
carried  on  by  the  Attorney- Genwal,  as  well  aa  to 
all  other  cases  where  the  Attorney-General  had 
availed  himself  of  the  general  provinons  of  the 
statute.**  He  then  subsequently  gourds  Umaelf 
from  being  considered  to  have  expresied  an  opinioa 
COB  way  or  the  othw. 

These  points,  aftw  much  diseuasloa  and  delay, 
having  been  disposed  of,  the  prisoner,  bring  called 
npfHi  to  anawer  the  intUctman^  pleaded  in  abate- 
ment that  two  of  the  grand  jurors  who  found  the 
UUs  were  not  dtfaer  inhabitants  of  tbe  city,  or  resi- 
dent therein,  or  freemen  thereof,  or  burgesses,  or 
seized  or  possessed  of,  or  entitled  to,  any  landi, 
tenements,  or  hereditaments  within  the  city  for  any 
eatate  of  freehold  or  less  estate,  or  liable  to  be 
rated  for  municipal  and  other  taxes.  The  court 
farid  that  it  was  not  neeessary  for  grand  jurors  to 
be  freeholders,  Anont/faouMt  (Russell  &  Ry.  C.  C. 
177,}  that  it  was  sufficient  if  they  were  good  and 


lawful  men  of  the  place,  probi  et  legalee  homm, 
which  they  might  well  be,  and  yet  not  reudeui, 
R.  V.  AtOand,  (4  B.  &  C.  772).  And,  that  coomu 
ently  with  the  avermenta  in  the  i^ea,  tbe  junn 
might  be  principal  naerchanta  of  tbe  city,  directon 
or  shareholders  in  a  bank,  quaBficatloDs  wUdi 
would  entitle  them  to  act  aa  grand  jurors  of  the  dtf, 
though  non-rendent.  Perrhi)  J*,  was  of  o|Hirion 
that  the  ft  &  6  W.  4|  c.  91,  waa  applicable  to  gnnd 
,  urors  at  the  Commiadon  of  Oyer  and  Tensioer, 
as  well  as  to  juries  for  the  trial  of  issues,  and  gnoa 
juries  at  sesuons,  to  wludi  it  had  been  conieodd 
the  act  only  applied.  That  this  act  cooiolidatcd 
the  law,  respecting  jurors,  as  it  previoulj  eibttd, 
and  that  as  the  plea  did  not  negative  the  qmllla. 
tions  given  by  this  act  it  waa  bad. 

Still  fertile  in  points,  the  coonad  ibrthe  prifcofr 
demurred  to  the  iodictmnit. 

We  are  not  aware  of  any  case  In  which  tbe  h* 
of  criminal  pleading  has  received  such  eooailer. 
ation,  at  least  no  case  of  felony.  Tbii  hu  viia 
prindpally  from  tbe  serious  doubts  which  eiiitet 
whether  the  prosecotor  coold,  in  the  event  jodg. 
ment  bdug  in  his  favour,  denuind  final  jndnm, 
and  the  eonsequrat  dislike  of  those  entnutsd  viih 
a  prisoner's  ddbace  to  incur  tbe  raqKAiibilitj,  uj 
run  the  hazard,  of  risking  the  liberty,  periupi  tlie 
life,  of  their  client  on  the  result  (tf  a  poiot  oT  lit. 
The  course  taken  was  a  bold  (me,  but  patfiatj 
justifiably  this  b^g  a  caao  ariaiiig  ea  i  kv 
statute. 

The  arguments  and  judgmmita  win  weU  icpij 
the  lawyers  perusal,  and  will  be  found  mefid  for 
civil  as  well  as  criminal  pleading,  inv<4nag  i  tat 
consideration  of  the  doctrine  of  innnsndoi  or  ex- 
planatory avwments,  as  apidicsble  to  dw  U«  of 
Ubel  or  slander. 

The  indictment  preferred  at  the  Decmber  Con- 
nUsrion  contained  six  eonnta.  The  first  aad  IbM 
set  out  the  portions  (rf  thepoblleadea  itKadipn 
by  the  crown,  and  inthefirat  ooont  chanedtW 
prisoner  with  tbe  pubUcatim  of  eertaiB  aitiitoiriik 
tbe  intent  to  **  depose  the  Queen,"  and  in  tlie  tlmd 
count  with  the  intent  "to  levy  war.'  Tim 
objections  were  taken  to  these  counts,  fint,  tiat 
the  writings,  by  whidi  the  prisoner  wsb  ille^  to 
have  expressed  his  intention,  were  not  set  oat  witk 
sufficient  certaiqty;  secondly,  that  tfan  wrenD; 
charged  distinct  felonies  in  the  same  iooictniait  n 
a  manner  not  allowed  by  law,  and  thirdly,  that  tie 
printings  and  writings  were  not  accoaipsDied  viii 
the  averments  or  innuendoe  necesaaiy  to  iffii  I* 
them  the  stamp  of  Illegality  neeessary  to  bring  thai 
within  the  aet. 
All  theae  olyections  the  ooort  ovflmbi 
The  second  and  fourth  counts  aet  oat  tb  aai 
printings  and  writings  as  tbe  fint  and  Aiid,  b<t 
stated  them  in  tbe  second  eonnt  tobedirtlDGtoTOt 
acts  evidencing  the  intention  to  depose  tbe 
and  in  the  fourth  conot  aa  evidendng  the  iateotiin 
to  levy  war. 

To  these  counts,  the  ol^ectioos  made  to  tbe  nnt 
and  third  were  also  raised,  and,  in  addition,  it « 
objected  that  they  were  repugnant  and  mcoDOsteiit,  j 
and  that  the  publications  were  inproperl;  laid  «  ' 
overt  acts. 

The  court  decided  Uut  these  coontt  vne  U  - 
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for  repugnancy  u  to  all  bat  the  first  overt  act, 
inasinach  u  the  first  overt  act  being  stated  as  evi< 
deDciog  an  intentioo  to  do  an  act  od  the  3d  of  June, 
a  cubseqaent  overt  act  on  the  17th  coald  not 
be  said  to  evidence  the  same  intention  as  that  on 
Uie  3d.  To  express  the  same  idea  io  untechnical 
language,  and  by  an  iUiiitration-4t  would  be  in- 
eonsistent  and  repngnant  to  state  that  the  prisoner 
raised  hi8  arm  on  the  3d  of  June  with  the  intention 
of  striking  the  Queen,  and  on  tlie  1 7th  again 
raised  his  arm  to  strike  her  on  the  3rd.  There 
was  but  one  felonj  charged,  and  it  was  impossible 
that  a  subaeqaent  overt  act  could  be  said  to  relate 
back  to  that  which  bad  been  charged  to  have  been 
previously  ootqmitted,  and  on  the  same  ground  the 
court  rgected  every  overt  act  subsequent  to  that 
hid  on  the  3d  of  June.  They,  however,  decided 
that  publieatioBs  might  properly  be  laid  as  overt 
acts. 

The  fifth  and  dzth  coonti  were  general,  not 
KttiDg  (Hit  any  of  the  printings  or  writings  charged 
ID  the  previoiw  ooants,  merely  stating  in  the  former 
that  the  [ffiaoner  rni  Uie  several  days  therdn  men- 
tioned e^ireaied  his  intention  to  depose  the  Queen 
by  diven  overt  acts  of  publication,  and  in  the  latter 
count  expressed  his  intention,  by  the  same  means, 
to  levy  war  against  her.    These  counts  were 
objetied  to  far  not  setting  out  the  contents  of  the 
overt  acts,  and  that  they  were  also  bad  for  repug* 
nancy.  On  the  first  objection  the  court  decided 
that  the  contents  of  the  publications  charged  as 
overt  acts  need  not  be  stated,  but  that  the  same 
aignowDts,  on  the  question  of  repugnancy,  which 
applied  to  (be  second  and  fourth  counts,  applied 
to  theee  likeviae,  tliat  is,  that  the  demurrer 
sfaould  be  allowed  aa  to  all  the  overt  acts  except 
thefiist. 

Altboogb  this  part  of  the  demurrer  was  allowed, 
yet  it  wiUbe  obeerved  that  it  only  applied  to  port 
of  the  eoonti^  therefow  all  the  first  and  third  counts 
were  good,  so,  likewise  were  the  first  overt  acts 
laid  in  the  seemid,  fourth,  fifth,  and  sixth  counts. 
The  advantage  supposed  to  have  been  gained  by 
the  prisoner  was  this,  that  in  the  lost  mentioned 
couDti  no  evidence  of  overt  acta  could  be  given 
subsequently  to  the  3d  of  June  ;  but  this  advantage 
appeara  to  us  not  a  very  substantial  one,  as  all  the 
jHiblicationa  could  be  given  in  evidence  under  the 
counts  that  remained  untouched. 

At  the  termination  of  the  judgment  on  the 
demucrer,  the  Attorney-General  aaked  for  final 
jodgmest ;  bat  the  court  said,  that  was  a  question 
of  modi  difficulty,  one  upon  which  they  did  not 
then  wish  to  g^ve  any  opinion,  and  suggested  three 
eomsa  which  might  be  adopted  to  brii^  Uie  ques- 
tion Mnia  the  court  above*  First,  to  reserve  a 
MSB  for  opinion  of  the  twelve  judges,  as  had 
been  the  practice  before  the  passing  of  the  1 1 
&  12  Vic.e.78.  Seoondlv,  to  reserve  a  case  for  the 
opiaioD  <^  the  Court  o^  Criminal  appeal,  under 
the  provisions  of  that  statute;  and,  thirdly,  for 
the  Attom^-Genenl  to  remove  the  prooeedii^ 
by  certiorttri. 

The  Attorney-General,  on  a  subsequent  day, 
dedioed  to  adopt  any  of  the  courses  suggested, 
»nd  pressed  for  final  judgment.  The  court  directed 
the  CMe,  on  this  point,  to  be  further  argued,  and, 


finally,  gave  judgment  of  rapondtat  ouiter  in 
favour  of  the  prisoner. 

These  various  proceedings  were  not  tmninated 
until  after  the  first  day  of  Hilary  Term,  when  the 
jud^s  declined  then  to  try  the  case,  end  adjourned 
it  to  the  next  Commission  of  Oyer  and  Terminer. 

At  the  ensuing  Commission  in  February,  the 
Attorney-General  preferred  an  entirely  new  bill 
of  indictment  to  the  city  grand  jury,  wlilch  being 
found,  the  prisoner  on  the  7th  of  that  month 
was  brought  to  the  bar  to  answer  the  matter  of  the; 
last  indictment.  The  prisoner's  counsel  moved 
that  the  court  should  direct  that  no  proceeding  be 
taken  on  this  indictment  until  the  prisoner  be  tried 
on  the  former  one,  or  it  should  be  otherwise  dis- 
posed of.     This  application  the  court  refused. 

Then  the  prisoner  pleaded  io  abatement,  that 
one  of  the  grand  jurors  who  found  the  bill  resided 
at  a  place  outside  the  city  boundary,  as  it  existed 
before  the  passing  of  the  3  &  4  Vic.  c  109,  but 
within  the  borough  as  defined  by  that  act,  and  it 
was  contended,  first,  that  the  city  boundaries  were 
not  altered  for  the  purposes  of  the  Court  of  Com- 
mission, the  terms  of  the  act  being  applicable  to 
borough  courts  alon^  which  it  was  argued  that 
court  was  not  j  and  secondly,  that  as  the  Court  of 
Commission  sat  by  virtue  of  a  commission  of  the 
1st  of  Vic,  that  the  jurisdiction  of  the  court  must 
be  taken  to  be  co-extensive  with  the  limits  as  they 
exiated  at  that  time.  The  court  were  of  opinion 
that  even  if  their  own  opinion  had  been  otherwise^ 
that  they  could  not  set  it  in  opposition  to  the  solemn 
judgment  of  the  superior  courts,  in  the  cases  of 
the  Queen  v.  the  InhaJnlanU  of  St.  George^  (8  Ir. 
I/Bw  Hep.  123))  Letsee  Barber  v.  Evant,  (10  Ir. 
h.  Hep.  480) ;  and  that  the  second  point  wai  not 
open  for  argument  on  the  record. 

On  Saturday,  Februanr .  the  lOth,  the  plea  in 
abatement  bang  ,  overruled,  the  prisoner  demurred 
to  the  indictment. 

The  indictment  contained  four  counts.  The 
first  two  set  out  the  printings  and  writings  as  pub- 
lications, and  charged  that  the  prisoner  did,  on  the 
3d  of  June,  publish  certain  printings,  stating  the 
intent  in  the  first  count  to  be  "  to  depose,"  and  in 
the  second  to  *'  levy  war,"  and  that  lie  did  on  the 
I7th  of  June  further  express  the  same  compassing 
by  publications  on  that  day,  and  so  on  the  several 
subsequent  days  of  publication.  The  tliird  and 
fourth  counts  were  general,  not  setting  out  the 
publications,  and  charged  them  as  overt  acts, 
that  the  prisoner  did  on  the  3d  day  of  June  intend 
to  depose,  and  that  intenUon  he  expressed  on  the 
said  dd  of  June,  by  divers  overt  acts  and  deed^ 
and,  in  order  to  fulfil  that  intention,  he  published  on 
the  3d  of  June^  and  further  to  fulfil,  &&  he  published 
on  the  17th  of  June,  and  so  through  the  aabse* 
quent  days  of  publication.  The  fourth  count 
was  similar,  except  that  the  intention  averred  was 
to  levy  war. 

The  objections  raised  on  the  argument  of  the 
demurrer  were,  that  all  the  counts  were  uncertain, 
double,  and  repugnant ;  and  to  the  third  and  fourth 
counts  it  was  further  objected,  first,  that  tliere 
waa  no  distinot  statement  of  any  overt  act,  and 
that  a  publication  was  not  an  overt  act  within  tSe 
meaning  of  the  treason-felony  statute.  Secondly,  that 
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the  third  overt  act,  in  each  count  was  averred  to  be 
a  printing  and  not  a  publication ;  and,  lastly,  in 
ndther  of  these  counts  was  there  any  averment  of 
ft  contemplated  rebellion  or  treasonable  design. 
The  court  overruled  the  demurrer.  This  indict* 
ment,  it  will  be  obswved,  was  not  open  to  the 
objection  for  repugnancy  that  had  been  made  suc- 
cessfully to  the  preceding  one. 

The  prisoner  pleaded,  Not  Guilty,  and  a  jurr 
being  about  to  be  sworn,  he,  through  his  counsel 
challenged  the  array,  and  shewed  for  cause  that  the 
panel  had  been  arrayed  unfavourably  to  the  pris- 
oner. That  the  majority  of  the  jurors  of  the  cit^  of 
Dublin  were  Roman  Catholics,  whereas  the  jury 
panel  as  returned,  consisted  of  a  large  preponde- 
rance of  Protestants,  and  he  offered  evidence  to 
the  triers  appointed  to  try  the  challenge,  of  the  re- 
ligion of  the  jurors,  which  the  court  hem.  to  be  load- 
misaible.  The  triers  found  against  the  challenge. 
The  prisoner  then  challenged  every  juror  whose 
age  exceeded  sixty,  or  who  resided  in  the  county, 
having  only  a  place  of  business  within  the  city. 

The  jury  sworn  to  try  the  issue  having  disagreed, 
were  finally  discharged,  leaving  this  case^  a&eady 
io  unprecedented  in  length,  to  be  brought  under  the 
consideration  of  another  jury. 

— ♦ — 

The  open  expression  by  the  Premier,  a  few  days 
since,  of  his  conviction  that  the  law  of  settlement 
had  worlted  badly  in  England,  and  that  any  law 
impeding  the  circulation  of  labour  would  be 
attended  with  very  injurious  consequences  to  Ire- 
land, led  us  to  hope,  that  the  necessity  of  sudi  an 
enactment  would  not  have  been  involved  in  the 
proposition  he  was  about  to  submit  to  the  Com- 
mittee of  Inquky  into  the  Irish  Poor  Law — a  pro- 
poidtiott  for  the  relief  of  Irish  pauperism. 

The  plan  he  has  proposed,  howevert  exhibits  no 
indication  that  any  such  conviction  existed  in  the 
voind  of  its  framer  {  it  Is  based  oa  the  prindple 
that,  to  25  per  cent  on  the  valuation,  property 
Aonld  support  its  poverty — that  when  this  limit 
has  been  rrached,  the  neighbourhood  shall  be  taxed 
in  ud,  to  10  per  cent,  and  that  when  these  united 
supplies  have  been  exhaused — and  not  till  then — 
a  national  rate  of  2^  per  cent,  shall  be  resorted  to. 
Other  subsidiary  provisions  are  suggested,— one 
exonerating  any  increase  in  the  value  of  property 
resulting  from  expenditure  of  capital,  fjrom  liability 
to  poor  rate,  for  from  seven  to  ten  years ;  and  another 
exonerating  lands  which  have  lain  waste  for  a  year 
from  arrears  of  poor  rate.  It  is  compounded  of 
the  two  rival  systems, — based  oa  Umited  and  ex- 
tended areas  of  taxation,»and  is  open  to  many  of 
the  objeetiMiB  to  which  these  systems  are  exposed, 
beddes  to  others,  and  serious  ones,  peculiarly  its 
own.  It  has,  however,  some  advantages  to  recom- 
mend it,  and  which  we  ahall  prooeea,  in  the  first 
place,  to  consider. 

The  most  important  of  these  consists  in  fixing 
the  maximum  to  which  taxation  can  reach.  This 
vill  do  much  to  remove  the  present  objection 
entertained  by  substantial  parties  to  undertake  the 
cultivation  of  land  in  the  distressed  districts ;  it 
will  enabltf  landlords  to  calculate  what  rent  they 
should  demand,  and  tenants  what  rent  they  could 


afford  to  pay  for  land ;  though  in  future  lettiogk. 
at  least,  in  the  poorer  parts  of  Ireland—it  vitl 
probably  have  the  effect  of  throwing  the  mh^ 
weight  of  the  poor  rat&~«nd  that  at  its  maximum-. 
on  the  proprietor,  as  farmers  will  naturally  tile 
this  maximum  rate  into  conrideration  wboi  pn. 
posing  for  land,  and  calculate  on  paring  obIj  Ok 
diflferniee  between  the  letting  value  and  this  mui- 
mum ;  and  landlords  are  bc4  now — and  probabtt 
wUl  not  be  for  some  time --In  a  portion  to  eontat 
the  point  with  solvent  bond  J!th  biddos.  We  do 
not  object  to  the  limit  at  which  tlie  tax  ii  fixed; 
and  we  thinlc  that  if  by  sacrificing,  even  p«ni|! 
nently,  one-fourth  Of  their  incomes,  proprietors 
coold  save  the  other  three-fourth^  thej  An)i, 
under  present  circumstances,  be  very  well  tatiilied 
indeed. 

The  su^n^eation  to  exonerate  improvemaii  no 
land,  during  seven  or  ten  years,  from  taxitkm  for 
poor  rate,  is  also  a  very  valuable  one ;  ootlij  tin 
be  encouraged,  and  thus  the  quantity  of  empb^ni 
given  be  increased ;  and  this,  in  our  o^ioo^jn 
much  more  rational  method  of  restnug  tlw  em- 
try,  than  by  endeavourinff  to  force  men,  by  le^ 
tion,  to  do  what  a  regard  tor  thefr  own  fattnti 
should  compel  them. 

Clearly,  however,  at  ve  see  these  beoefiol 
tendendes  of  the  plan,  and  highly  as  we  nine  Ut 
importance  of  the  suggestions  noticed  abor^  te 
cannot  shut  our  eyes  to  the  disadvantsffei  ondei 
which  it  labours,  or  wfaidi  will  follow  mm  it,  h 
aecessary  consequences. 

The  most  important  of  these  conseqaeocei  vt 
apprehend  to  be  a  taw  stttUment  fir  pMptn. 
It  is  is  quite  evident  that  this  must  be  a  oMesnry  . 
consequence ;  for  the  only  advantage  expected  to 
follow  from  the  part  ctf  the  plan  wbidiliDrito  tbt 
area  of  taxation,  is,  that  proprietors  will  nadertike 
the  profitable  employment  <n  thdr  poiv,  iriwatht; 
will  have  these  only  to  maintain,  and  tbsir  pnlee- 
tion  must  consist  in  keeping  the  paopersfronoihtr 
divirions  within  their  own  diviaons.  If  pupoi 
were  allowed  to  wander  firom  one  dMum  i« 
another,  then  the  proprietor  who  gave  roost  ea^- 
ment  would  attract  most  paupers,  and  tb  jn- 
prietor  would  be  best  off  who  exerted  himnlt 
least  If  there  is  any  benefit  to  be  derived  froa 
this  part  of  the  plan,  it  will  be  by  individaalinig 
responsibility ;  and  this  must  iMd  to  a  law  of  mi* 
tlement  with  all  its  pernicious  eonsequeooei. 

A  second  objection  consists  in  taxlog,  for  the 
benefit  of  the  county  generally,  those  very  cImm 
which  have  aufifered  most  and  are  least  abb  to  ben 
the  pressure. 

The  failure  of  the  staple  article  of  fooar-ttrt 
great  calamity  which  has  fallen  on  this  oooBtirr-i*  \ 
the  great  cause  of  Ireland's  preeent  dkttm  B; 
this  calamity  the  small  holders  of  land,  who  oeapj 
the  great  extent,  especiaUy  of  the  poor  diitricn  j 
have  been  either  extinguished  altoostber,  or  leda'  | 
ced  to  the  brink  of  ruin.   Their  landlordi  mk 
next  in  the  scale  of  suffering,  whilst  mortgsgsei  u» 
other  incumbrancers,  and  owners  of  propertj,  not 
connected  with  land,  have,  comparatively  tpetkiag, 
not  suffered  at  all.   Those  three  classes  represat 
the  whole  property  of  the  country.  It  i»  s*!"'"" 
on  all  sides  that  circumstances  .  caU  for  aemm 
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Teiy  dlffamt  from  Ume  hitherto  adopted.  The 
counti7  k  ainkii^*  ud  aome  great  and  combined 
efibrt  mast  be  made  to  reseue  it    Who,  then,  are 
called  oo  to  make  this  efibrt  ?   The  owners  of  pro- 
perty, which  has  not  suffered  from  the  uQiversal  and 
npeated  failure  of  the  nadonal  food?  They,  whose 
moarces  are  unimpaired,  and  whcwe  energies  are 
unexhausted?  By  no  means.   The  strugglinff,  the 
almost  ruined  occupier  of  a  few  acres  of  land,  the 
landlord  whose  incumbrances  remain  to  their  full 
amooDt,  but  whose  means  of  meeting  his  engage- 
ment  are  cot  off  by  ttie  ruin  of  the  small  farmers ; 
vho,  ia  some  inatanoes,  are  in  a  prison,  and  in  many 
others  are  with  difficulty  keeping  without  its  walls. 
These  are  the  parties  who  are  called  upon  to  make 
this  eaertioa — these  are  they,  on  whom  the  govern- 
meat  plan  easia  the  onus  of  mpporting  a  rioking 
country  i  and  yet  these  two  dasae^  who  are  thus 
shoot  to  be  cmshed  under  this  enormons  and  dis- 
proportioa^  vmghtt  are  the  sole  manufacturers  of 
oar  wealth— 4he  aole  hope  of  our  prosperity — the 
moring  power*  without  which  the  machine  of  so- 
ciety would  soon  cease  to  work.   The  law  impo- 
Eing  an  income-tax  in  England  pro-rides  that,  per- 
sons possessing  property  of  less  than  £160  ayear-^ 
vhich  m  Ireland  would  be  considered  a  respectable 
income— shall  be  protectedfrom  its  operation ;  while 
in  Irdand  an  almost  diametrically  opposite  rule  is 
adopted,  and  ooly  those  who  are  in  reality  least 
able  to  p^i  are  taxed  for  thabentftof  the  whole 
ooontry. 

The  two  first  objections  we  mentioned  before ; 
the  third  kis  the  mnit  of  boi^  peculiarly  the  oon- 
aeqaeooeflf  the  plan  <^  the  Pronier.  It  follows  from 
thst  part  of  wUeb  propoaea,  that  property  which 
has  bin  waste  for  a  year,  shall  be  exonerated  from 
the  airean  of  poor  rate.  Here  is  a  most  convenient 
loop  hoie  ooDtrived  for  the  escape  of  idle  or  indolent 
proprietors,  and  one  which,  if  passed  into  law,  we 
have  no  doubt  will  be  taken  advantage  of.  Pro- 
perties in  the  distressed  parts  of  Ireland  are  at  this 
moment,  to  a  great  extent,  waste ;  any  substantial 
teosDts  who  survived  the  horrors  of  1846  and  1647 
having  gone  away  on  the  re-appearance  of  the 
in  184tt_for  these  waste  tracts,  whenever 
the  former  tenants  were  valued  at  nndw  £4  annu- 
ally  io  the  rate  books — the  proprietors  have  been 
held  liable,  and  have  been  in  many  Instances  com- 
pelled to  pay  poor  rates.  What  wiU  be  their  con- 
duct uaAet  the  altered  drcwnstaoces  of  thdr  post- 
tioo?  Win  tfa^  raise  or  borrow  money,  and  by 
eaqdojiog  the  paupera  endeavour  to  render  these 
warte  tracts  produetive?  Not  at  all ;  for  then  they 
would  cease  to  be  waste  tracts,  and  tiie  proprietors 
would  be  liable  to  poor  rate  for  them.  What,  then, 
will  be  their  course?  They  will  not  only  not  cul- 
tiratfl,  or  attempt  to  cultivate  these  waste  lands,  but 
will  render  waste  every  acre,  to  the  rate  on  which 
they  would  otherwise  be  liable.  They  will  areue, 
that  it  will  be  better  that  their  properties  should  be 
ouproductive,  than  that  they  shotdd  be  ruined  by, 
perhaps  a  frniUess  exerUon  to  provide  employment 
for  their  resident  poor,  teom  any  contribution  to 
whose  support  they  will  be  exonerated  by  merely 
letting  their  lande  lie  waste;  that  they  will  He  bye 
till  Ue  storm  Uowa  over,  either  by  the  starving 
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down  of  the  popnUtion,  or  by  aoaae  other  means ; 
that — the  law  providing  tut  these  waste  lands 
should  be  free  finm  arreara  of  poor  rate — the  very 
bflst  pontion  in  which  the^  could  hold  untenanted 
lands  would  lie  in  a  waste  atete,  as  thus  they  would 
be  in  a  condition  to  be  let  immediately  to  any 
tenant  who  might  offer,  and  which,  in  the  meantime, 
would  be  no  incumbrance.  Here,  then,  we  have  a 
direct  premium  on  idleness — an  i(Ueness,  too,  to  be 
indulged  in,  at  the  expense  of  the  neighbouring  di- 
visions, or  at  the  expense  of  the  country  generally. 

Id  another  particular,  likewise,  this  plan  seems 
by  no  means  saUsfactory.  It  is  proposed  that  no 
rate  in  aid  shall  he  called  for  by  any  eleotoral  divi- 
sion, till  6s.  in  the  £1  is  first  colle<^  on  ttseUl 
Now  8uppoae--and  the  hypothec  ia  not  an  extra- 
vagant one— that  some  divisions  will  not  be  able  to 
pay  this  fis.  in  the  £1,  wiU  the  rate  in  aid  be  refused 
in  that  instuioe?  Or  suppose  further,  that  the 
union  cannot  pay  Ss.  in  the  £1,  will  the  national 
rate  of  6d.  in  the  £1  be  refosed  ?  Perhaps  Lord 
John  intends  to  pursue  tlie  course  he  proposes  to 
adopt  in  the  commencement,  namely,  levying  the 
national  rate  first,  and  calling  for  the  others  as 
they  may  be  found  wanting.  And,  indeed,  some 
such  intention  as  this  is  apparently  shadowed  out  in 
his  proposal  of  exonerating  waste  lands  from  arrears 
of  poor  rate. 

Much  rdiance  is  placed  on  the  new  arrangement 
to  be  founded  on  the  report  of  Commisnonera  for 
"  Inquiry  into  the  number  and  boundariea  of  Poor 
Law  Unions  and  Electoral  Divirions  in  Ireland.** 
In  their  report,  however,  after  p(rfnting  out  the 
object  they  have  sought  to  obtain,  vis,  tiie  **  jplacine 
the  country,  and  eadi  part  of  it,  in  a  pontion  which 
shall  best  combine  the  interest  of  the  labouring 
class  with  that  the  onpluyera  of  lalMur,*'  and 
that  it  "  was  to  be  found  in  such  a  change  of  boun- 
dary, and,  in  many  cases,  in  such  a  reduction  of 
area  of  the  present  electoral  divisions,  as  shall  give 
every  practicable  advantage  to  the  zealous  im- 
prover, without  unduly  restricting  the  field  of  the 
labourer's  employment,"  the  Commissioners  have, 
after  all  the  attention  th^  have  been  able  to  bestow 
on  the  subject,  and  the  peculiar  means  of  informa- 
tion which  they  possessed,  only  been  able  to  report 
that  they  "  hopmi  to  find  it  practicable  to  have  in 
each  dktrict  snch  an  amount  of  labour  aa  was 
necessary  for  ita  improvement,  having  regard  to 
the  peculiar  capabilities  it  m^t  poasosa,  without 
making  the  divisions  so  large  as  to  prevent  the 
influence  of  each  proprietor  and  occupier  fium 
being  usefully  exerted,  as  wdl  by  the  force  <d 
example,  with  its  valuable  operation  on  pubUo 
opinion,  as  by  the  more  durect  means  of  latiour 
afforded ;  and  this  we  had  every  reason  to  sup* 
pose  could  be  accomplished  with  such  regard  to 
the  boundaries  of  property,  as  at  least  to  prevent 
any  part  (tf  an  estete  from  bmng  severed  from 
the  other  parta^  unteas  thcQr  were  outlying  or 
detached.** 

That  these  hopea  must  have  been  cHsappointed 
in  very  many  cases,  is  the  necessary  reaiUt  of  the 
manner  in  which  the  property  c^one  proprietor  is 
found  Bcattered  in  small  portiona  ov«r  very  wide 
districta  in  many  parts  of  the  coontry.   We  know 
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one  district  in  the  Ballina  union  which  faitliarto 
TM  comprised  in  tvo  electoral  divisiDns,  and  whicb 
tbe  ComminioDerfl  propose  to  re-nrraoge  into 
thirteen  i  and,  minute  as  are  these  subdivisions,  and 
amicus  as  the  Commusioners  were  to  "  prevent 
any  part  of  an  estate  from  being  severed  from  the 
other  partfl^"  one  proprietor  has  property  in  twelve 
out  of  these  thirteen  divirion%  and  among  the 
thirteen  diririons  there  is  not  one  which  does  not 
embrace  the  properties  oi  fife,  or  six,  or  morei 
different  proprietors.  In  fiict  there  is  no  arrange- 
meot,  save  that  of  throwing  the  same  property, 
though  scattered  over  a  wide  spacer  into  one 
electoral  division  for  itself — and  which  the 
Commissioners  regard  as  impracticable — by  which 
this  property,  or  the  other  properties  in  these  divi- 
wons,  could  be  more  satisfactorily  condensed. 

In  fine,  the  plan  has  the  merit  of  pleasing  no- 
body, though  it  appareatly  was  intended  to  please 
alL  For  ourselves,  we  confidently  expect  that 
Lord  John's  sixpenny  national  rate  will  rapidly 
iDcreaa^  and,  as  Aaron's  rod  swallowed  up  the 
rods  of  the  Egyptian  magicians,  so  that  it  will 
swallow  np  in  the  end  the  tmion  rate  and  the  elec- 
toral rate^  leaving  no  traee  of  that  part  of  his  plan 
baaed  on  individualmnc  rapoDribility,  but  the  per- 
nidoM  conseqoenoes  of  the  law  of  settlement 


iContiMned/nmp.  190.J 

69.  Thtt  when  any  petition  for  conflrailog  and  ctrryiiig 
Into  saecutioD  a  contract  for  uim  or  for  a  tale  Bhall  bare  been 
prsMnted  without  the  requisite  cooaent,  such  content  may 

leave  of  tbe  court  be  given  aubtequently,  >o  aa  to  render 
valid  tlw  proceedion  under  such  petition;  and  that  where 
any  inch  petition  uiatt  be  invalid  for  want  of  luch  conunt 
tfn'Conrt  maj  malce  tuck  order  against  the  person  who  shall 
have  preMnted  the  aania  rslatiTe  to  the  eoata  of  any  other 
person  of  any  prooesdiBgi  had  under  ioofa  pathioa  as  the 
court  shall  think  fit. 

70.  That  anv  incumbrancer  not  being  the  first  incumbran- 
cer on  any  land  or  on  any  lease  of  land  in  Ir^tmd,  who  shall 
be  deairous  of  ezerdnttg  the  powers  given  to  a  But  inoum- 
brancer  onder  thb  aot.  and  for  tfiat  purpose  ^11  be  wilUng 
to  ledaem  dw  prior  hiGumbrsncs,  or  all  tbe  prior  incun- 
bnuees  if  mors  tbui  one,  may  ^ly  by  petinon  in  a  tum- 
msry  my  to  tbe  court  for  liberty  so  to  redeem  such  prior 
incnmbnnce  or  incumbrances ;  and  the  court,  upon  such 
petition,  may  make  such  order  and  give  such  directions  in 
all  respects  as  might  have  been  made  or  given  in  a  suit  by 
■neb  petitioning  incumbrancer  for  redemption  of  such  prior 
ittcunobrance  or  incumbrances;  and  in  case  tbe  amount  which 
shall  be  owing  to  any  incumbrancer  whose  incumbrance  shatl 
be  sought  to  be  redeemed  shall  not  be  admitted  oi  ajpeed 
upon,  the  court,  upon  payment  into  court  hj  the  petitioner 
of  the  money  due  on  such  incumbrance,  may  order  that  the 
petitioner  sull,  for  tbe  purposes  of  all  proceedings  in  court 
under  this  act,  and  for  the  purposes  of  sales  witunt  tbe  or- 
der of  tbe  court  under  thu  net,  stand  in  tbe  place  of  the 
owner  of  such  incumbrance,  without  prejudice  to  the  ri^ita 
of  the  petitioner  and  of  the  incumbrancer  whom  he  shall  seek 
to  redeem,  upon  taking  the  account  of  the  incumbrance : 
proiided,  that  It  thsll  not  be  Iswftil  upon  any  sudi  petition 
to  qneilioB  tlie  viiKdity  or  tills  of  soy  such  prior  incnm- 
hranea. 

71.  That  no  peUtion  shall  be  presented  for  couCmdag  sad 
cairyiiig  into  execution  a  contract  for  sale  or  for  a  sine  by 
order  of  the  court  under  this  act  by  any  assignee  of  any 
bankrupt  or  insolvent  debtor,  without  tiie  consent  thereto 
of  the  major  part  in  number  and  value  of  the  creditors  as- 
sembled at  a  meriing  duly  convened  for  that  purpose  first 
fcadsnd  obtUBsdi  previdod  that  where  any  sncb  petition 
shall  bare  been  pnssnted  vilhout  such  cousnt  bariog  been 


fiftthadandcMained,  sudhooassntSHvhyleinofaecgat 
be  given  subsequently,  so  ssto  render  v^  the  proctediap 
under  such  petition. 

78.  *  And  whereas  doubts  are  entertained  wbetW,  ibei 
'  a  judgment  affects  lands  in  Ireland,  and  when  dte  pmm 

*  entitled  to  such  judgment  is  willins  to  rekne  i  fcfxari 

*  such  lands  in  order  to  tbe  sale  thereof;  or  otberwiM,  b 
'  can  grant  such  releaae  without  nullifying  the  eba  u  n> 
<  lidity  of  such  judgment  upon  the  residae  ifesreof.  or  iij 
'  other  property  which  it  is  intended  should  reo^  nliKl 
■  to  inch  judgment :  and  whereas  His  ezpedinit  tktnd 

*  donbU  be  removed :'  be  it  enacted,  that  the  rcloie  iXmj 
portion  of  Isadt  hi  /reW  from  any  jndsmnl  dd  us 
opemtaorbeCMistruedto  extend  or  operate  so  sstsid^ 
or  in  any  manner  to  adfect  tbe  validity  and  (ncoe  of  nd  ji^ 
meet  as  r^ards  tbe  residue  of  such  lands,  wtaj  otlw  pn. 
petty  not  spedidly  released  from  such  judgment,  but  ds 
such  judgment  shall  continue  to  affect  sodi  rendneortte 
property,  nothwithifsnding  such  release,  'n^e™^ 
and  with  the  like  powers  to  enforce  payment  tf  islMiil 
principal,  and  to  all  intento  and  purposes,  as  iisimMN 
release  had  not  been  executed. 

73.  That  hi  the  month  of  Feireory  m  eteiy  j«sr. «.  i 
parliament  be  not  wttluff,  then  within  fourteen  ijiito 
the  neat  meeting  of  parlwment.  a  retnm  ihsU  be  bid  Mr 
both  houses  of  pariiament,  showing  the  lotsl  uddui  ■ 
quantity  in  st^ute  acres  of  all  lands  sold  mider  (he  prwiw 
of  this  act  during  tbe  year  ending  the  thiity-fim  41101* 
cembtr  then  last  past,  together  with  a  stateneot  of  itans 
annual  rent  of  such  lands  (so  far  as  tbe  ssiaedisllimils 
shown  in  the  proceedings,)  tbe  total  "wunt  om*» 
ces  which  alKcted  such  lands  at  the  time  of  tte8iif(|e«i| 
for  the  sale  thereof  respectively  under  tUi  set,  fc  w 
amount  of  pnrchsM  nuMiey  for  the  ^a^.tt^f^J*" 
total  amount  of  all  aoch  Uw  costt  mcuned  "  ™ 
paid  out  of  such  purchase  money,  and  of  "B^"""^ 
and  expenses  which  may  have  been  paid  or 

the  proceeds  of  such  sales  under  the  order  of  ite  eeoL 

74.  That  in  citing  this  act  in  other  acts,  sad  bK;*!™- 
strumentB.  it  shall  be  sufflcieot  to  ma  the  tofttma  i" 
Irish  Incumbered  Estates  Act." 

75.  That  this  act  shall,  except  ao  ftr  '''f'f^Jfl 
sions  of  the  same  otbsrwUe  require, 

and  may  be  amended,  altered,  or  repealed  bjniwn" 
passed  m  thu  sesuon  d  parliaoirat 

Cap.  XLIX.         ,  ,  „ 

An  Act  to  empower  the*CMiiLionen  of  H«Mg 
woods  to  remove  the  cotonnadein  Yi^^laOW] 

An  Act  to  provide  additimri  f^llds  for  losns  for 
and  other  works  of  public  utiUty  "^.[jjjjrt.  IM^J 

Sec  1.  TretUMTV  mau  catae  to  be  i*md  ajy*^ 

to  the  c^f^ 

mm  eetiulfypaU  into  tht  SoMr'^rr^ 
MionM  0/9^10  Vict,  cel.  107.««'W^'- 

2.  Sim,iMMuedtobeayplMJi>rbH^fir^^l 
BuhSeworhs  commenced  imdtr9  9^  i" 
I07.,  and  for  promotiM  of  •WP 

4.  Power  to  treasun,  to  postpaid  ff^^^S^ 
nunt  of  annuities  under  10  9  "i  "^'T'^^ 

5.  Power  to  treaeurj,  to  convert  ««"ft"  fT" 
longer  or  thorter  dmtum  'I^'J^T^ft* 

6.  I/Orand  Jmry  ,haUmtmakfV^^^i^ 
mar  A$svu$Jor  amssrsias  Vf^^^jt- 
ik»  psecs  mag  caO  •pMtm'^  " 
ticn  Muy  sia*«  epph'eslioa. 
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7-  PrpmMiom  wkert  oeetipatiom  ef  prmtm  mag  h$ 

ckmmged. 
8.  Act  «^  be  awtxM,  ffe. 

•  Wberaas  mn  «ct  wh  p«Md  ia  tlw  9  ft  10  Viet.  c.  Btt, 
Hid  nbercM  another  act  WH  puMd  b  tba  9  fc  10  YieL  c 
KtR,  and  whereas  aa  act  waft  pM>«d  in  the  10  le  II  Vki.e, 
106,  and  whereai  under  the  autfaoritj  of  an  act  of  the  7  W. 
4^  fc  I  Tiut.  c.  21,  and  of  an  act  puied  in  the  said  uauon 
'  of  pariiataaDt  holden  in  the  9  ti  10  Vict  c  I,  and  also  of 
■  toother  act  paaaed  in  Ibe  9  ft  10  Vict.  c.  107.  aod  of  an 
'  act  of  the  10  ft  II  Vict.  e.  10,  lundry  adraoeei  were  nude 

•  the  coouuianonen  of  public  worki  in  Ireland  for  the 
'  purpose  of  affording  relief  b;  aneaas  of  emplojrmeot  on  pub- 
>  Uc  workat  and  mereai,  under  the  condittoni  on  irtddi 
'  these  adraneea  where  mad^  and  under  the  proriuona  «f  an 

•  act  of  the  10  fc  1 1  Viet.  e.  87.  one  noietr  of  the  advances 

•  made  under  tba  two  lait-redted  acta,  with  interest,  was 
•nade  ra-pajrable  hy  faalf-yearl;  ioitalments:  and  whereas 
'  by  various  pmentmeats  nude  at  the  Spring  and  Summer 

■  Anues  IB47,  and  at  the  Sprins  or  Summer  Assises  1EM8, 

•  in  different  counties  in  IrelatM,  sereral  sums  are  payable 
'  ioto  the  Excheouer  in  respect  of  tbe  adraneea  berein-b«fore 

■  laenttooed,  ana  whereas  certain  of  tbe  worLi  commenced 

■  under  tbe  two  laatly  above-recUed  acts  of  tba  ninth  and  tealh 

•  yesrs  of  Her  Majesty  are  unBiiidied :  and  whereas  it  is  ez> 

•  petfeot  to  eunplete  tbe  saoDe,  and  alio  to  carry  on  works 
'  of  Titer  drainage  under  the  act  passed  0  fc  10  Viet-  c.  4, 

•  and  the  other  acts  recited  therein,  and  also  of  carrying  on 
'  other  worla  in  Irtlml :'  be  it  enacted,  that  the  commis- 
siooMi  of  Her  Blajesty's  Treasuiy,  may  cause  to  be  issued 
from  time  to  time  aa  they  maj  find  neccatary  duritig  tbe  three 
yean  neit  easning  the  5th  of  April,  1818,  out  of  the  con- 
loUdited  fiind,  any  sum  or  sums  of  money  not  exceeding 
tbe  um  <^  £94^000,  to  be  placed  to  the  credit  of  the  com- 
ouHtooen  lot  the  lediwtioo  of  the  natioBal  debt  i  provided 
tfat  thatetil  —  isiaad  from  tho  oomoHdUed  fiiiid  under 
diis  act  shdl  aat  exeeed  die  sum  paid  into  die  Bxdnquer 
under  tba  act  •<  the  1  Vict.  e.  SI.  tbe  act  of  dw  9  ft  10 
Viet.  e.  107,  the  said  a^  of  tbe  same  yean  "  to  fbciUtate 
tbe  eBployaeat  of  the  labooring  poor  for  a  limited  period  in 
tbe  dtftreMsd  districts  in  Irelatui,''  and  the  said  act  of  tbe 
lut  sstsioa  of  parliament  "  to  facilitate  the  recoreicy  of  pub- 
lic monies  advanced  for  the  relief  of  dtitreiain  Jfrefaad  by  the 
emplonMot  of  the  labouring  poor." 

8.  That  aU  tbe  DMrnieapIaoed  to  tbe  credit  of  tbe  eommis- 
MMnfw  lbared>cdoa<rfdia  national  debt  shall  be  held 
sobiMt  to  the  dispoaal  of  tbe  commi^uoMra  of  pubfio  works 
inhdait  for  the  purposes  of  any  loans  whieb  the  said  com- 
■isiiooen  may  think  fit  to  make  for  the  completion  of  pub- 
lic mrb  oonnenced  under  dke  9  ft  10  Vict.  cc.  I,  107, 
tnd  fer  tbe  ezteasion  and  promotion  of  drainage,  and  for 
iny  other  works  m  respect  of  which,  under  any  of  the  acts 
bermJiefore  mentioned,  or  any  other  acts,  loanf  are  autho- 
rised to  be  made  by  the  said  commttsioaers  of  public  works 
in  bdtui  oat  of  no  funds  provided  by  parliament  for  that 
patpoaek  and  fltr  the  purposea  of  any  other  loans  which  the 
Nid  eammiwiBaera  of  pttUie  works  in  irdmd  may,  by  any 
art  or  acts  hereafter  to  be  be  passed,  be  anthoriaed  to  make 
Ibr  tbe' execution  of  works  of  public  utility  in  htUaui- 

3.  Thst  all  the  powers,  of  wbat  nature  or  kind  soever, 
contsined  in  the  firstly  herein-recited  act  of  the  last  session 
of  partismeat,  and  the  acts  recited  therein,  and  in  any  act 
satborinng  loans  to  be  made  for  the  extenuon  and  promotion 
of  diunsge  and  other  worka  of  utility  in  IrtUaui,  sull  extend 
to  lUt  att,  end  to  tbe  loans  hereby  authorised  to  be  made. 

4.  ■  Aadwbeteas  by  tbe  said  act  of  the  10  fc  11  VicL  o. 
'  104  it  ii  provided,  that  tbe  snniB  chargeable  nnder  the 
'ssidaet  ontbeseverd  baroi^  ftc,  with  interest  up  to 
'  the  fint  day  of  Mnehy  1818,  shall  be  ascertained  by  Uie 
'  commiiiionert  of  public  works  in  Ireland,  and  for  every 
'  £100,  then  shall  be  paid  an  annuity  of  £18,  and  so 
'  OD  in  piopottion  for  any  lesser  sum  during  the  period 
'of  ten  yean;  and  such  annuity  shall  be  charged  upon 
'  the  baroDj,  half  barony,  electoral  division,  part  of  an 
'declond  ditiuon,  district,  county  of  a  city,  county  of 
'a  town  in  respect  of  which  the  said  commissioners 
'  Ml  eertiff  tba  same  to  be  due  i  and  such  an  nuUy 


*  shall  be  'payable  by  two  instalments  in  each  year,  one 
'  at  each  successive  Aasiaea,  or  in  the  case  of  the  county  of 

<  Dublin  at  tbe  successive  periods  limited  for  the  payment  (rf 

<  the  respective  moieties  of  grand  jury  cess  for  such  county. 

*  until  twenty  tuttalments  shall  have  been  paid,  the  first  of 

*  the  same  being  payable  at  the  Summer  Assises,  and  in 

*  the  case  of  the  county  of  DvbVn  at  tbe  period  limited 

■  for  the  psyoMDt  of  tbe  nnt  moiety  of  grand  jury  cess  after 

<  the  presenting  term  of  tbe  year  1848,  and  provided  that 
'  the  whole  sum  nuy  be  paid  off  in  one  payment  in  any  case 
'  where  the  grand  jury  snail  think  fit  to  make  a  presentment 
'  for  that  purpose ;  and  it  it  further  provided,  that  the  said 

*  commissioners  shall  issue  certificates  to  the  secretaries  of 
'  tbe  several  grand  juries  of  the  total  sum  so  to  be  repaid* 

*  and  of  the  annuity  by  which  the  repayments  are  to  be  inade. 

■  and  that  each  secretary  shall  lay  such  certificate  before  ttie 

■  grand  jury  of  the  county,  county  of  a  city,  or  county  of  a 

*  town  to  which  the  same  shall  relate,  at  tbe  Spring  Assises, 
'  and  in  the  ease  of  the  couo^  of  DiAUm  at  the  presenting 
'  term  of  1848,  each  grand  jury,  without  any  appUc^n  to 
'  presentment  sessions,  ouypresent  tbe  total  sum  of  principal 
'  and  interest  speciied  in  such  certificate :  And  whereas  tho 

*  said  commissioners  of  public  works  in  Ireland  have,  previ. 
'  ouB  to  or  at  the  Spring  or  Summer  Assizes,  and  in  the  case 

*  of  the  county  of  DubUu  to  the  prenentiag  term  of  IS4S, 

■  certified  to  the  secretaries  of  the  grand  juries  of  the  several 
'  counties,  counties  of  cities,  and  counties  of  towns,  in  £re- 

*  land,  the  total  compound  sum  to  be  pud  in  each  barony^ 

*  half  batony.  electoral  division,  part  of  electoral  divisioiir 

*  district,  county  of  a  aty  and  county  of  a  town  remetivelyr 
'  and  the  instalment  of  annutey  whicb  ia  to  be  paia  for  that 
'  purpose  at  the  next  and  eveiy  succeeding  Asaixea  unUI 

*  twenty  such  instalmeota  are  paid :  and  whereas  it  may  be 

*  expedient  to  postpone  the  payment  of  the  said  annuity,  and 
'  by  reason  of  toe  unequal  proportions  ofthe  annual  payments 
'  chargeable  on  the  several  countiea  and  diviuoiu  of  counties 

*  it  may  be  expedient  that  the  re-payments  should  be  made 

*  in  some  cases  by  aiuuiUes  of  longer  duration,  and  inotbera 

*  of  shorter  duration,  than  ten  years  :*  be  it  enacted*  that 
the  commisHoneis  of  Her  Majesty  s  treasury,  may  direct  tbe 
treasurer  of  any  county,  or  county  of  a  city  or  county  of  a 
town,  in  heUmd,  In  which  the  sum  or  sums  certified  by  tbe 
said  commissioners  ofpublic  works aballhave  been  previoual/ 
presented,  or  in  case  of  the  ooonty  of  DMin  the  finance 
committee  of  the  same  county,  to  postpone  tbe  payment  of 
the  first  instalment  of  each  such  annuity  until  the  Spring 
Assizes  of  1849,  and  in  the  case  of  the  county  of  D»bli»  until 
the  presenting  term  in  tbe  year  1849,  and  thereupon  all  the 
provisions  of  tbe  said  last-recited  act  in  relation  to  the  annuity 
or  annuities  to  such  respective  county,  GOWil;y  of  a  «ity  or 
county  of  a  town,  shall  be  eonstnied  and  take  effect  naif  tb« 
first  instalment  thereof  had  been  made  p^able  at  such  Spring 
Assises  and  presenting  terUL 

fi.  That  the  commissioners  of  Her  Majesty's  treasury, 
upon  application  by  the  grand  jury  of  any  county,  or  county 
of  a  city,  or  county  of  a  town,  in  Ireland,  or  by  the  juiticea 
assembled  at  a  Special  Sessions  to  be  summtmed  aa  herein-* 
after  directed,  in  whicb  the  sum  or  sums  so  certified  by  tbe 
said  commissioners  of  public  works  shall  have  been  praaented, 
to  authorise  the  conversion  of  the  annuity  ebaroed  on  sncb 
county,  county  of  a  city  or  county  of  a  town,  or  the  portion  of 
such  annuity  diargable  onanybarony,balf  barony.  electofddU 
vision,  or  district,  under  tbe  certificate  and  presentment  in  thia 
behalf,  or  into  an  annuity  ofashorter  or  longer  duration  in  no 
case  exceeding  twenty  years,  provided  the  value  at  the  time; 
of  tbe  conversion  shall  be  equal  to  tbe  value  at  the  same 
time  of  the  annuity  or  portion  of  annuity  charged  or  charge- 
able as  aforesaid,  or  such  instalments  thereof  as  aforesaid,  or 
portion  thereof,  such  respective  vakies  to  be  calculated  on 
tbe  basis  on  iriiiebandianaiuiuityoftwelTepoiiDdslbrten 
yean  as  aforesaid  wm  takan  aa  eqnl  to  a  snm  of  one  fann* 
dred  pounds;  and  all  the  powers,  authorities,  or  prorisimM 
contained  in  thelaat-reeited  act  which  relate  to  tbu  present- 
ment, raising,  levying,  and  paying  of  tbe  annuities  to  be 
presented  bj  the  grand  juries  under  that  act  shall  extend  t« 
tbe  annnitiea  sanctioned  under  this  act :  provided  that  with 
respect  lo  tbe  limitation  of  tbe  total  sum  to  be  issued  under 
this  act,  all  postponed  payments,  and  payments  of  subiti- 
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tuted  unaitiM  noder  the  poMpooement  ud  coDTeniont 
heraby  lathorind,  ilull  be  denned  paymesti  under  the  pro. 
TiiloBt  of  the  lut-recited  act. 

0.  That  in  cue  lucli  applicatioo  thall  not  have  been  made 
by  the  grand  jury  of  aav  countj,  &c.  at  the  Summer  Auizes 
of  th'u  preient  jrear,  and  it  may  be  expedient  thai  such  ap- 
plication ihould  be  made  previoui  to  any  levy,  the  clerk  of 
the  peace  of  any  such  county,  countv  of  a  city,  or  county 
of  a  town,  and  he  i«  hereby  required  within  two  dayi  after 
the  receipt  of  a  written  requisititm  of  the  treasurer  of  lucb 
county  fbr  that  parpoae,  may  call  a  Special  Sessions  of  the 
Peace  to  be  beld  on  or  prevfooa  to  the  flnt  day  of  October 
of  this  present  year,  to  be  held  at  the  countj  or  aauie  town 
(giving  six  days  notice  thereof  to  the  justices  of  aueh  county) 
and  the  justices  then  and  there  assembled  may  make  such  ap- 
plication  as  aforesaid. 

7.  '  And  whereas  by  the  said  recited  act  of  the  last  session 

*  of  Parliament,  intituled.  A*  Act  to  facilitate  the  Becovay 
'  of  PtbUc  Moniet  advanced  for  the  Relief  of  Dittret*  in 

*  Irdand  Uf  the  enptoyment  of  the  labouring  Poor,  it  is 
'  amongst  other  things  enacted,  that  any  aucfa  inm  of  money 

■  to  be  firom  time  to  time  nfaed  end  levied  off  any  barony, 

*  half  barony,  electoral  diriiioil,  part  of  n  electoral  division, 

*  diaCriet.  eounty  of  city  or  county  of  a.  town,  as  in  the  4aid 

*  act  provided,  shall  be  chained  upon,  and  levied  upon,  the 

*  occupiers  of  and  other  persons  rateable  in  respect  of  lands 

*  and  hereditaments  within  such  barony,  half  barony,  elec- 

*  toral  divuion,  part  of  an  electoral  division,  district,  county 

*  of  a  city  or  county  of  a  town  respectively,  and  rated  under 

■  the  then  Ust  preceding  rate  or  rates  made,  under  the  pro- 

*  visions  of  an  act  passed  in  the  I  li  2  Vict,  and  the  several 

*  acta  amending  the  same,  and  shall  be  payable  by  the  res- 
pective rate-payers       under  the  said  lut  preoeding  rate 


*  district,  county  of  a  city  or  county  of  a  town  ;  and  any  such 

■  sum  of  money  shall  be  ^mlottedl.  asseaed,  and  levied  by 

■  the  respective  high  constable  or  collector  of  grand  jury  ceu 
'  for  or  in  such  barony,  half  barony,  or  place  as  aforesaid  as 

*  a  poundsge  asaessmeot  e<]uatl^  upon  the  net  anDual  value 

*  of  the  aeveral  laudi  sad  bereditameota  within  Mch  barony, 

*  half  barony,  riectoral  division,  part  of  an  electoral  division, 

*  district,  or  county  of  a  city  or  county  of  a  town  respec- 

*  tively,  rated  as  aforeaaid,  as  sudi  net  annuid  value  aball 
'  have  been  stated  in  such  last  preceding  rate  or  valuation  as 
'aforesaid:'  and  be  it  enacted)  that  where  any  rat«-payer  or 
ratepayers  shall  have  ceased  to  occupy  the  rateable  property, 
all  and  every  sum  and  sums  of  money  to  be  so  raised  and  levied 
under  the  said  provision  of  the  said  act.  and  all  and  every 
sum  and  sams  of  money  which  shall  be  railed  and  levied  un- 
der or  in  consequence  of  the  postponement  of  payment  and 
eonv«ni<qiB  of  annuities  hereby  autboriied,  or  any  of  them, 
aball  be  paid  by  the  person  or  persons  in  tte  actual  occt^- 
Uoo  of  the  lands  and  hereditaments  on  which  auch  sum  or 
sums  respectively  shall  be  assessed  at  the  time  of  the  assess- 
ment thereof,  and  in  the  defeutt  of  any  such  person  or  per- 
sons, from  the  person  or  persons  in  the  actual  occupation 
of  Um  same  lands  or  hereditamentt  fi'om  whom  such  sum  or 
■ums  shall  be  demanded,  subject  to  such  provisions  as  to 
deduction  from  rent  as  in  die  said  act  of  the  first  and  second 
years  of  the  reign  of  Her  present  M^esty  contained,  so  br 
la  the  same  ahul  be  appUcable. 

8.  That  Ihit  act  nay  be  amended  or  repealed  by  any  act 
to  be  paaaad  in  this  present  aeaaion  <if  parlMment. 
(To  be  coMtiMM^'j 


JAMBB  WHITESIDIL  QX. 

THB  DUBLIN  ITNXTBBSITT  HAQAZINE  for 
MASCH,  IBW.  CoOUoUi- 

DeonU'  KtnirU  — The  Uamam  of  Stint  BwtboVxMw^WarraB,  or  the 
Oranibu  ASatu*  of  tba  Hlndcot. — Our  Portrait  Oalkerr,  No.  LI— Junss 
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Oraaco^A  Um pUio  worda  to  the  paopla at  Bnalaad  rcipfctliig  thapio. 
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Anne  Tvribill, 

PlalntUT, 
Tbomaf  Benlaon, 
John  BcotiOB,  and 
BBotber, 

DaAMama. 


CBAKCEBT. 

PUHSUANT  to  the  Decree  aitdi  b 
thto  CMisa,  baarlng  datottwttddnifln 
ISM,  I  henbr  reqntreallCnditBnorfiftWAi. 
fmt,  deeeaMd,  In  the  idcadlBfi  ta  thk  CMK 
and  all  penooa  he*lMefaar|<a  aad  Ini  lifcuuj 
aflhcilng  the  landa  orDalain,  aad  tbe  tumm 
and  prenlie*  In  Bavenadalc,  taetetolbre  used  n  afiiaid  WO,  oUai 
tittle  Eoitne  Cmcem,  dtuate  In  tbe  Locdriiip  of  BaMnacBlM.  Bem 
of  Ijwer  Dutidalk  and  CoiutT  of  limtlL  and  the  BIM  BHtaS 
ooe  undivided  ftiarth  part  of  Uie  lands  of  BallreaffcaHdIhaudtJt 
■Ituate  la  the  BaitMiy  ef  ffMeUaDd  Bn^  Mid  Cam;  Am^  briaie! 
landi  and  pnanlaaa  In  the  pteoAon  la  tola  ohn*  BMHlMt to  mu 
beforemeatmr  CbamtieraaD  the  inns  Qnav,  In  tbe  CMrif  IMH&b 
erbefcre  the  Ifltb  day  of  Apiil.  ISW^  and  pxaed  to ptoNaiM 
otbenrUe  ther  will  be  pnchicUd  from  tbtboMltef  ttasMMDm 
IMed  thi«  SOth  daj  of  Febtnarv,  VMB. 

EDWARD  EimSL 

Chari*  Oanann.  ft  Co«  PUlDtm  floMdlen, 
Tt,  EccleMtit<  OnbUD. 


Hmous 


nCRAHCEST. 

'UBSUANT  to  the  Demit 

^^^^^ssS!&^  f  a«JS  iSrs  ud?5U°S4 

\  Mit.Bttl»beertf  OMoVtadbli 


Nute.Bart. 


LukeH-DonaaUi  Bad 

John  Ennb.  _  .  .  .  /  ittmaaaa,  at  mi  niM>in,Mifa 
UP  and  BELL  to  Ibo  hVasI  sad  «eirMliar,,dani  Aarai 


LANDS  emmoolv  ealW  Um  DONOSE  EST  ATE,  b  Oanti  if 
Weatmeatht  thatli  to  sari.the  Manor  or  lepated  Moor  ef  Dhmk 
etbenrlw  DoBOce,  OooISn,  BalUnlabana.  BidUnlatisr^  gthntebb 
lavin,  HoipliaJftown,  Skebane,  fHtrMSaaam,  Tbanlcawe;  ori  ite  i 
that  part  cfDooore  called  tbe  OraenHoase  Fana,  aodaeCMaaal 
Tbik  of  the  Pkin  aad  PaltanMot  Dooorc :  and  aba  that  put  lkel«a 
of  Salllntaha*e.  :caUed  tbe  Bad  Houae  FUn:  and  abo  tbt  Uiirf 
SplttlMtown and lUtutMlccMnilaattonat  also  theTm  and LaidttrBi^ 
brickugua,  otherwbe  Roaenioiuit,  Kllu^imtiey.  otbowlM  Kil<ac4 
Canienklrk,  Ba]l)rncga)^  and  part  of  BalHntDfabar,  ac]^lik,ailAi£ 
nenerU,  otbanrbe  Brackneboiriai  and  also  the  Town  aad  LM^rfi^L 


thereof,  lor  the  poipoaea  In  lald  Decree  nuttaBaad. 

Dated  tUstrtbdar  or  Fabrusir,  lev.  _^ 

roWARDUTm 

For  Battali,  and  AnOer  paatteatarv  aoplr  to  lb.  UCEUDT. 
TIOHS,  thenatatiri 8oUcUor,  Ko. MVattMlo OkAbk Btet 


NEW  BOOKSL  PUBLISHED  THIS  SEASOV; 
THE  NATURAIj  HISTOET  of  IRELAinX  9j 
J.  Uam-nKMnaoD,  Ew..  Praa.  Nab  HM.  aadFULaKHH. 
vol.  I.  BbdaTwppt,  18s. 

B.  BFISODBS  of  INSECT  LIFE.  CMWHu  SfSkHnpiAK 
ffnttHffti*  aad  bouod  la  tWfc^  Sis. 

a.  THE  POKTRT  OP  SCin^ar  El^tlS  W  tn  rBR- 
CAL  FBENOMENA  OW  NATQIUL    1^  BobartaM  lRk«» 

UM, 

Looden;  E«sv«,BeobamandBaa«a,  SeUta:  EDWAIOl  10l> 
LIKEN,  U^Colivo«reen.  

LEGAL  AND  HISTORICAL  DEBATINa  BOdETf 
ESTABLISHED  1840. 

A  Meetliit  of  the  Members  ofthbSedatywta  be  hsll>,»*  IK 
Na.U,  MOLES WOBTH  STRBET.  oa  PBIDAT  EnKim,<*>" 
AptU.  CliidrtobotakenatEU^to'CtocApradMlr. 

Barristen,  Law  Stodenta,  and  OradnatMoftbeUaJT«*l«o"** 
Oxlbrd,aMl  Osnbrldgi^  are  aUslble  a»  adadaAai. 

ItalbmWho  have  diaactd  their  MMeaeea,  or  wtaahmM*" 
laaiiai^  are  requecCed  to  conununlcate  with  the  fccw**?- 

JAMES  F.  WniOHT.bq.  11,  U«stOm"^0* 

JAMES     O  '  D  K  I  8  G  0  I'll 

PXOrBS.SZD  TX0W8ERS  HAKK>> 

9t  ANOLE8EA.8TBBST,   


m  JUBOT  antaMhAa^ 
B.  3.  MILUKEM.  1^0^ 


An  eeMmuatcaUani  ftr  tbe  IBlffl 
to'ttae  Editor,  wUb  the  PaMdur,  B. 
GBBBH.  Correydeoti  will  ptaaee  il>e  taiw  r«.  ~^  "-:,_Ba 
eohiama  of  the  paper  caanot  ba  oso^M  wttt  smmh  t» 
CfiminimlqjtinnfcST  will  the  Bflloc  be  aacswalam  to  ftf*"' 

Oites  Ibr  Ae  IBUH  JUBIST  left  wUb  B.  J.  MnxIXKj^ 
LEOBflBBEK,  or  b;  letter  bMMt.paU),wlUennie)tipini^*?r^ 
loDidiBii.  ortbbctaflbrwHdidtstheboantTT.  by  Rrt,  «»  " 
poblloatloD. 

TsBwa  aw  Subscbiptioii— (pifabla  in  advance}; 
Tewly,  SOa.      Hal^y•nly*  IT<>      Qurt<4>  ^ 

_  __  _ 


MAS  ISAAC  WHITE.  atMt  WsttnOg&lj * 


,    Printed  ^THOMAS: 

FLBET-STRBBT,  In  tbe  ranan  «  at  adoiww.     _  _ 
I  COlXE0B.Oarani.  la  esM  PsrWi,  br  ■DWAU'  '<^tt 
NlLLIMnr,  te^ni  at  tbe  sane  Pjujjw  Ma*  la 
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Tke  Namm     the  GenUemen  who  favour  The  Ibish  Jurist  wiih  Raportt  in  the  tevertU  Court*  of' 

JUtw  and  Equity  in  Ireland,  are  at follows 


r«rt  of  Chaneerr.  i».  ( 

eWmg  B«*«Pt«JyjjoHKP,TTK«i..»T.EH-,Bar. 

 -C  rirtm-at-Law. 

William  Bubkb,  Esq.,  koA 

VlLLIAK  JOHB  DVMSAB,  Esq., 

BlMMarMt-Lsw. 

Chablm  Haki  Hbmfbill,  Esq. 
and' 

WiudAM  HicBBOB,  Ewq,  Bar- 
itoten-at  Law. 


BoQa  Coart   


G^t;  Eiobequfr....... 


(  Law. 

Queen't  Bench,  includ-  (  FLoamcB  H*Caethv,  E>q.,aad 
ing  Ciril  Bill  and  Re-  <  Sahdbl  V.  Pbbt,  Esq.. 
giBtry  Appe&la  (  BaiTiBtei;^-Law. 

Exchequer  of  Pleas,  In-  f  CaAB.  H.  Hemphill,  Esq., 
cladidg  Manor  Court  \  William  HicnaoM,  Esq., 
and  Bt^strr  Appeals,  (  ristfln.«t-Law, 

 { ^- 


q.,  aiS^ 


DU^I^,  MARCH  10,  1849. 

on  westward  to  the  Atlantic  He 
the  ftve  ItODtllies  comprisiDg  the  province  of 
Connaught^Gahray,  Leitrim,  Mayo,  Roscommon, 
and  Sligf^  b1e«ed  with  as  fertile  a  aoil,  on 
the  aveni^  m  perhaps  any  district  of  equal 
tfze  Id  United  Kingdom,  and .  occupied  by 
A  labonons  and  frugal  population.  Previously 
to  the  bl^t  of  the  potato  in  1845,  and  the 
following  years,  this  province  yielded  a  rental 
of  Dearly  one  and  a-half  million  sterling  annually; 
it  is  now  steeped  in  the  most  wretched  destitution 
snd  poverty,  and,  far  from  being  able  to  yield  this 
rentaJ,  is  now  scarcely  able  even  to  support  the 
po|m1aiioo  existing  on  its  surface. 

However,  thou^  this  extremity  of  misery  ia,  no 
doubt,  attributable  to  the  failure  of  that  food  on 
which  too  exclusive  reliance  was  placed,  it  must 
not  be  forgotten  that  the  distress  and  degradation 
of  this  province  ia  not  of  recent  growth  ;  and  ite 
origia  roost  be  sought  for  in  sources  which  were 
in  existence,  while  the  potato  was  in  full  and 
luxuriant  health. 

From  a  very  early  period,  the  mjaerable  state  of 
Conoaaght  had  grown  into  a  proverb..  In  our 
on  leoollectiw  of  it,  even  in  prasperons  times, 
it  contrasted  v«y  m^avoarobly  wUh  other,  and 
less  fertile,  parts  ot  Ireland.  Its  naked  and  un- 
sheltered plains,  covered  with  a  net-work  of  riide 
single  stoDe*wall8,  dividing  the  country  into  irre- 
guUr  patches,  miscalled  gardent — its  unsightly 
bovelB— frequently  mere  holes  cut  into  the  ground 
or  bog — covered  with  what  are  called  *'  scraws," 
exbibitiug  whole  families  living  in  darkness,  squalor, 
and  smcrite — its  nneducated  and  uncared-for  popu- 
lation—its  dirty  and  stunted  towns,  whose  chief 
ornament  consisted  of  a  barrack  and  a  gaol, 
attracted  the  attention  and  offended  the  eye  of  a 
stranger,  who,  at  tlie  same  time,  observing  the  land- 


scape chequered  with  luxuriant  crops  of  potatoes 
and  com,  and  the  green  hills  covered  with  cattle, 
might  feel  surprised  how  such  poverty  could  exist 
in  the  immediate  neighbourhood  of  such  apparent 
wealth — how  it  was  tliat  the  labourer  was  deemed 
apparently  unworthy  of  his  hire ;  and  he  would  be 
tempted  to  exclaim,  with  Virgil, 

*'  Sis  vos  noQ  votns,  fertis  aratra  boves!" 

Whence  arose  this  state  of  things?  Whence 
arose  this  apparent  want  of  affinity  between  tlie 
labouring  population  and  prosperity  ?  The  prac- 
tice of  leasing  large  tracts  of  land  to  middlemen, 
aggravated  very  much  the  evils  which  were  probably 
found  pre-existing.  The  rapid  increase  of  popula- 
tion, without  any  corresponding  increase  of  employ- 
ment, by  which  labour  might  be  absorbed  and 
labourers  supported,  made  the  possession  of  smalt 
farms  necessary  for  the  existence  of  the  popula- 
tion. The  competition  for  these  small  holdings 
carried  their  value  in  the  market  to  au  extravagant 
height ;  and,  to  enable  them  to  hold  possession  of 
them,  the  occupiers  were  obliged  to  be  contented 
with  the  meanest  kind  of  food,  and  the  coarsest 
kind  of  clothing.  Middlemen — and  proprietors  fol- 
lowing their  example— found  it  more  profitable  to 
stodc  their  lands  with  people  than  with  cattle ;  the 
latter  required  to  be  well  fed,  well  hoiued,  and  con- 
stantly attended  to ;  the  former  required  and  re- 
ceived no  attention  or  care,  and  were  found  pro- 
fitable directly  in  proportion  to  tiie  degree  of  misery 
iu  which  they  could  exist. 

To  prevent  infinitesimal  subdivision  of  land, 
several  acts  against  sub-letting  were  passed,  which, 
however,  remained — as  far  as  regarded  the  greater 
part  of  the  province — a  dead  letter  on  the  statute- 
book.  These  enactments  were  an  effort  to  remove 
the  symptoms  without  touching  on  the  source  of 
the  disease.  In  a  fertile  and  but  half  cultivated 
district,  when  the  population  was  not  half  what  it 
is  now,  there  should  have  been  little  difficulty  In 
finding  employment  for  the  labouring  poor.  How- 
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ever,  unfortunately  at  tliat  time,  the  state  of  the 
law  of  landlord  and  tenant  acted  as  an  effectual 
bar  to  outlay  by  middlemen,  who  were  only  anxious 
to  make  what  money  they  could  of  their  lands 
during  their  leases,  and  leave  them  at  their  expira- 
tion of  as  little  value  as  possible. 

Under  that  taw,  all  buildings  and  such  perma- 
nent improvements  in  a  farm,  became  ultimately 
the  property  of  the  landlord.  In  most  parts  of 
the  province  of  Connaught,  farms  possessed  no  sort 
of  farming  accommodatioD ;  farm  house  and  offices 
there  are  none ;  everything  it  required,  and  land- 
lords have  not  had  the  means  to— at  least  they  did 
not  provide — ^tbe  necessary  accommodations,  and 
a  farmer  undertaking  to  cultivate  land  himself 
should  have  provided  all  these  at  his  own  ex- 
pense. These  expenses  were  too  considerable 
to  be  incurred  on  the  prospect  of  being  repaid  by 
^e  enjoyment  of  the  premises  during  the  con- 
Aiuance  of  a  short  lease,  so  that  middlemen  were,  to 
Ycertain  extent,  driven  to  adopt  the  course  of  letting 
^t  their  land  to  the  peasantry  in  small  portions, 
^hus,  these  two  sources  of  evil  proceeded,  re-act- 
■g  the  one  upon  the  other ;  the  state  of  the  law 
preventing  middlemen  from  making  improvements, 
and  thus  giving  employment.  And  this  very  want 
of  employmmt  rendering  small  holdings  the  more 
necessary  for  the  labouring  poor,  th^  rents  higher, 
-  and,  in  consequence,  the  indgcement  greater  to 
landlords  and  middlemen  to  adopt  this  system  in 
the  management  of  thwr  lands. 

And  the  law  is  not  different  now  from  what  it 
was  then ;  still  the  landlord  becomes  entitled,  at  the 
expiration  of  the  lease,  to  the  benefit  of  all  the 
improvements  made  by  the  tenant  during  its  con- 
tinuance; still  the  wide  fields  of  Connaught  are 
naked,  destitute  of  farm- bouses,  of  farm  ofiices, 
still — in  despite  of  the  failure  of  the  potato — 
farmed  on  the  old  system  of  letting  them  out  to  a 
cottier  peasantry.  Is  it  reasonable  to  suppose  that 
while  the  same  causes  continue  to  operate,  results 
of  a  different  character  will  follow  ?  We  are  con- 
fident that  similar  results  will  be  produced,  as 
long  as  this  injustice  to  improving  tenants  is  con- 
tinued, and  that  an  alteration  of  the  law,  by  which 
a  tenant  wilt  be  secured  the  enjoyment  of  property 
which  he  has  himself  created,  will  necessarily  pre- 
cede any  improvement  either  in  the  appearance,  or 
iUie  surface  of  the  country,  or  in  the  condition  of  its 
inhabitants. 

We  know  it  will  be  objected,  that  any  enactment 
of  this  kind  would  be  such  an  interference  with 
the  rights  of  property  as  could  not  be  tolerated ; 
that  if  any  such  principle  were  admitted,  landlords 
might  be  improved  out  of  their  properties ;  that  all 
arrangements  with  respect  to  outlay  and  compen- 
sation should  be  left  to  the  parties  themselves,  and 
that  in  the  end  all  inlerference  by  the  legislature 
would  be  found  to  do  more  harm  than  good. 

As  to  interference  with  the  right  of  property, 
we  apprdiend  the  present  rule  of  law  interferes 
more  with  the  very  right  ot  property  than  the 
alteration  wlucfa  we  suggest.  We  do  not  un- 
derstand how  the  fisct  of  a  house,  or  other  per- 
manent improvement,  having  been  erected  on  land 
at  tlie  cost  of  anotber  perlsou,  necessarily  gives  the 


landlord  a  right  to  the  ultimate  property  in  thii 
house  or  improvement,  and,  on  the  other  band,  ve 
do  not  know  on  what  principle  of  eqaity  s  manti 
to  be  deprived  of  property  whose  very  existeoecit 
the  result  of  his  own  outlay  nnd  indoMry,  mml; 
because  the  property  of  the  soil  is  in  tnotber 
person.  Landlords  should  be  contoit  with  FecdTlag 
the  full  value  of  their  lands,  aud  they  shoald  M 
calculate  on  increasing  their  rentals  by  obtaioit^ 
posseswou  of  property  neither  tbetrs,  nor  creucd 
by 'them.  As  to  bdi^  imiMroved  out  of  ther 
properties,  it  amounts  to  this,  that  tenants  migb 
create  more  property,  that  Is,  make  more  uDpRm> 
ments  on  their  farms  than  landlords  wodd  be 
willing  to  purchase,  and,  admitting  that  tlw  n^h 
take  place — however  it  might  prevent  a  laodWil 
increasing  his  rental — it  certainly  would  grestl;  ] 
augment  his  security  for  the  rent  at  which  Ik 
originally  let  the  land,  so  that,  far  from  impiomg 
a  landlord  out  of  his  property,  it  would  secure  Lia 
in  the  receipt  of  his  present  income,  and,  on  ilit 
supposition  that  he  will  not  do  anythii^  to 
increase  it  himself,  we  do  not  think  him  euiM 
to  more. 

As  to  leaving  arrangements  a*  to  ootlaj  ad 
compensation  to  private  agreemAdtr  we  voiHi 
suggest  that  this*  is  inapplicable  in  the  caw 
existing  leases,  that  there  are  laite  dasiessf|in- 
prietors  who  are  not  in  a  position  to  nakstnugi* 
ments  of  this  kind,  which  would  amount  to  ehn^ 
the  inheriunce;  and  lastly,  that  the  experiment  bt 
been  tried  for  several  centuries,  and  btvii^  pro- 
duced no  beneficial  results,  it  might  be  well  do«  it  : 
length  to  try  the  effect  of  another  sjsteiu.  Ani,  | 
as  to  the  legislature  doing  injury  by  its  inteHereace, 
we  are  sorry  to  say  there  is  very  little  cause  to 
apprehend  any  such  consequence,  as  the  stale  of 
Connaught  is  at  present  as  bad  as  it  can  be,  vhidi 
is  an  argument  against  the  cootinouice  of  > 
system  under  whose  operation  this  result  has 
arrived  at. 

An  enactment  providing  that  every  person  BbodJ 
have  secured  to  him  the  eigoyment  <tf  the  weiU 
which  his  industry  called  into  existence,  cooU 
never  be  considered  an  ineqmtable  one.  Und^ 
the  protection  of  an  enactment  founded  oo  ^ 
principle,  the  occupiers  of  land  would  fed  tbit  bv 
their  exertions  they  were  realixing  property 
themselves  and  their  families,  and  not  for  tba 
landlords ;  their  farms  would  improve  in  appear 
ance  and  in  value,  and  they  would  ^^[^ 
amount  of  employment  ^Ten,  only  when  tbejftv 
it  unproductive. 

T&EBE  have  been  some  very  important  ieaessu 
recently  made  in  tliis  country  as  to  the  exenplio" 
fh>m,  or  operation  of,  the  statute  of  limiatioi^ 
a  &  4  W.  4,  c  27.  We  allude  particularly  to  ut 
cases  of  JSTuiK  t.  AifsmaM,  10  I.E.  R.360ji  ^ 
rftu  T.  Stake,  ante^  p.  121;  and  StnneU  v.  Bp- 
nwrd,  ante,  p.  145. 

The  two  former  arose  on  the  effect  of  s  tiwt'" 
a  will,  and  the  latter  on  the  pendency  o(  tiA^ 
preventing  the  bar  of  the  statute. 

Immediately  after  the  passing  of  the  act,  courti 
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of  Eqaity  appear  to  have  struggled  Against  its  appli- 
cability to  cases  of  general  trusts  created  by  wills ; 
nor  was  the  distinction  very  veil  defined  as  to  wliat 
cases  were  witbin  the  saving  of  the  25th  section, 
end  what  without  the  bar  of  the  40tb.  The  words 
of  the  latter  appeared  sufBciently  explicit,  "  no 
action,  or  suit,  or  other  proceeding,  shall  be  brought 
to  recover  any  sum  of  money  secured  by  any 
mortgage,  judgment,  or  Hen,  or  otherwise  charged 
upon,  or  payable  out  of,  any  land  or  rent,  at  law 
or  to  equity,  or  any  legacy,  but  within  twenty  years 
next  after  n  present  right  to  receive  the  same  shall 
have  accrued  to  some  person  capable  of  giving  a 
discharge  for,  or  release  of,  the  same.'* 

The  saving  in  the  25th  was  confined  to  oases 
where  **  land  or  rent  was  Tested  in  a  trustee  npon 
snyeipreaa  tmst.'' 

Oo  these  two  sections  an  infinite  number  of  deci- 
nons  have  been  made.   Much  property  was  in- 
volved in  their  adjudication,  and  the  struggle  has 
been  generally  keen  to  maintain  demands  barred 
bylaw;  yet,  generally,  "just  debts,"  the  forbear- 
ance of  creditors,  and  the  procrastinating  habits  of 
the  people  of  this  country,  eventuating  in  the  loss 
of  tbeir  demands.    Baron  Pennefather,  in  speaking 
of  the  statute  in  Hunt  v.  Batematit  observed,  that 
it  vas  "  s  matter  of  regret,  and  must  strike  every 
penoD  as  not  redouadiog  very  much  to  the  credit 
of  the  makers  of  the  statute,  made  and  passed 
nearly  fifteen  years  ago,  that  in  the  decisions  on  it 
so  much  coDtradiction  should  have  taken  place." 
The  framers  of  the  statute  might  perhaps  have 
retorted  with  considerable  fairness  that  the  repre- 
bensioo  of  the  learned  Baron  would  have  applied 
with  as  Doeh  justice  to  its  expoutors  as  to  its 
makers. 

The  firet  ease  in  this  country  was  that  of  Knox 
T.  Keify,  (6  L.  R.  N.  S.  S22.)  There  the  testator 
directed  his  debts  to  be  paid,  and,  subject  thereto, 
devised  bis  real  estate.  It  did  not  appear  that 
there  was  any  interposition  of  trustee  between  tbe 
creditor  and  devisee ;  "  no  vesting  of  land  or  rent 
in  s  trustee  upon  any  express  trust."  The  will  was 
in  1810;  the  debt  created  in  1791,  no  payment 
subsequently  to  1796,  the  application  in  1837. 

Sir  Mi<Aael  0'L<^hlen  held  tliedebt  not  barred, 
and  desired  "  it  might  be  distinctly  understood  that 
be  rested  hb  decision  entirely  upon  the  trust  in  the 
will.**  And  this  dedsion  was  followed  by  Lord 
Flonket  in  DUion  v.  Cruise,  (3  I.  E.  R.  70,)  where 
the  devise  was  to  beneficial  owners,  sulyect  to  the 
payment  of  his  just  debts,  w&uA  <&«  U$tator  directed 
to  if  paid  <*  the  JSrtt  instance.   No  interposition 

trustees,  no  vesting  of  land  or  rent  in  a  trustee 
upon  any  express  trust.  The  Chancellor,  however, 
was  of  opinion  that  there  was  an  express  trust 
created  by  the  will,  not  a  mere  general  charge^  but 
a  devise  npon  the  coudltioo  of  paying  the  debts, 
and  he  held  that  the  case  was  not  governed  by  the 
statute  of  limitations,  and  that  the  law  was  on  the 
same  basis  as  it  bad  been  prior  to  the  passing  of 
tbe  act  Althou^  there  were  other  circumstances 
in  each  case,  yet  the  prindple  to  be  extracted  is  as 
we  have  stated  it. 

Tbsae  were  strong  decimons,  for  it  was  not  very 
easy  to  nndenUnd  how  the  latter  case  did  not 
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range  within  the  40th  section.  It  was  a  suit  to 
recover  a  sum  of  money  secured  by  judgment 
charged  upon,  or  payable  out  of,  land.  And  it 
was  tolerably  clear  that  it  was  not  within  the 
saving  of  the  25th  section,  as  that  applied  to  laud, 
not  to  a  gross  sum  of  money  charged  on  land. 

The  statute  was  thus  rendered  almost  altogether 
nugatory,  its  policy  subverted,  and,  in  fact,  the  evils 
which  it  was  designed  to  clieck  were  set  up  afresh. 
It  became  very  difficult  to  determine  the  effect  in 
a  will  of  a  general  charge  for  the  payment  of  debts, 
and,  if  not  within  the  bar  of  tbe  statute,  they 
might  start  up  at  any  distance  of  time,  and  eadi 
particular  case  would  have  been  susceptible  of  the 
uicest  distinctions,  and  have  been  decided  very 
much  according  to  its  particular  circumstances,  or 
the  fancy  of  the  judge — in  favour  of  the  debt,  if  he 
were  disposed  to  fulfil  the  **  pious  Intentions  of  the 
testator,"  and  prevent  him  "Crom  sinning  in  hia 
grave,"  or  of  the  devisee,  if  be  were  opposed  to 
the  setting  up  of  **  stale  demands." 

MTe  have  stated  these  cases  particularly,  because 
we  think  they  may  now  be  considered  as  virtually 
overruled.  The  first  blow  struck  at  tbeir  authority 
was  by  tbe  present  Chief  Justice,  when  Mastered 
the  Rolls,  in  the  case  of  Knox  v.  Keliy,  (6  I.  E.  R. 
279).  That  case  was  undistinguisbable  from  those 
we  have  stated,  except  that  the  demand  was  for  a 
legacy,  uot  a  debt,  and  this  tn  fact  constituted  no 
solid  ground  of  distinction.  It  was  there  held 
that  the  legacy  was  within  tbe  40th  section, 
barred  by  it,  and  not  saved  by  the  trust  created  by 
the  will. 

The  cases  undw  discussion  were  farther  under- 
mined by  decisions  of  Sir  £.  Sugden  and  Sir  James 
Wigram,  who  decided  that  where  estates  are  in  the 
hands  of  a  beneficial  devisee,  subject  to  the  pay- 
ment of  debts,  there  U  a  liability — not  a  trust — • 
created,  and  that  the  creditor  will  be  barred  if  he 
does  not  puraue  his  remedies  before  the  time 
given  by  the  statute  has  elapsed,  Hiighes  v.  Kelly 
(3  Dru.  &  War.  48);  Harrison  v.  Duigenan 
(2  Dru.  &  War.  296);  Francis  v.  GroveTy 
(5  Hare,  I). 

In  Ifunt  V.  Bateman,  the  question  was  very  care- 
fully considered ;  and  there,  though  more  than 
thirty  years  had  passed  without  any  payment  (tf 
principal  or  interest,  or  any  acknowledgment  of 
the  debt,  it  was  held  not  barred.  But  the  distinc- 
tion between  that  case  and  those  we  have  advCTted 
to»  and  on  which  the  decision  was  made  to  turn, 
was  thhs  that  where  estates  are  conveyed  to  tinstees, 
and  they  staad  between  the  creditor  and  the  bene- 
ficial owner,  ao  loi^;  as  the  estate  remains  in  their 
hand^  the  trust  remains  and  the  debt  -subsists ; 
but  the  learned  judges  were  of  opinion,  that  where 
there  was  a  general  charge  created,  and  the  lands 
were  in  the  hands  of  a  beneficial  owner,  no  trust 
would  be  created,  ao  as  to  prevent  the  bar  of  the 
statute. 

It  may,  with  fairness,  be  contended  that  where 
the  1^1  estate  is  in  the  hands  of  trustees,  the 
cases  range  within  the  25th  section  of  the  act; 
but  Mr.  Baron  Lefroy  did  not  rest  the  decision 
upon  that,  and  conceived  such  cases  entirely  out  of 
the  operation  oS  the  statute ;  he  observes — 
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"  It  is  not  within  the  25th  section,  because,  though 
a  suit  by  a  eettui  que  trust  agaiust  his  trustee,  it  is 
not  a  suit  to  recover  "  the  land,"  but  a  sum  of 
money.  Nor  is  it  vithin  the  40th  section,  because, 
though  a  proceeding  to  recover  a  snm  of  money, 
it  is  not  a  sum  of  money  charged  upon  land  merely 
in  any  of  the  ways  mentioned  in  that  section,  it 
is  a  soit  by  a  cntuigue  tnut  against  his  trustee,  to 
oblige  him  to  perform  his  trust,  by  raising  and 
paying  the  sum  of  money,  for  the  raising  and  pay- 
ing of  which  be  holds  the  estate.  In  fact,  it  is  a 
suit  altogether  out  of  the  statute,  but  within  that 
well-established  principle  of  a  Court  of  Equity, 
that  as  between  an  express  trustee  and  cestui  que 
trust  length  of  time  creates  no  bar,  and  with  that 
principle  tliis  statute  was  not  deugned  to  interfere 
in  this  class  of  cases." 

It  will  be  observed,  that  the  opinion  of  the 
learned  judges  io  the  forgoing  case  was  not  neces- 
sary for  their  decision  of  the  point  before  them, 
and  was,  therefore,  so  far  extrarjadicial. 

The  point  was  fairly  raised  in  Z>ui»dtu  t.  Slake. 
On  reference  to  our  rep<»t,  it  will  be  seen  that  the 
trust  created  by  -the  will  was  general;  and  that  the 
lands,  without  the  intervention  of  trustees,  was 
given  to  the  devisees  benefidally.  Counsel  for 
the  plaintiffs  pressed  very  strongly  upon  the  court, 
that  the  distinction  taken  in  aunt  v.  Bateman 
was  not  justified  by  authority  or  principle — that  a 
Court  of  Equity  only  looked  to  the  intention  of 
the  testator,  and  that  it  was  perfectly  immaterial, 
in  that  view,  in  whose  hands  the  estates  were ;  if 
in  the  hands  of  the  beneficial  devisee  he  was,  by 
the  will,  constituted  a  trustee — ^that  if  the  same 
instrament  gave  the  benefit,  it  gave  the  burthen 
likewise — that  a  Court  of  Equity  would  not  permit 
him  to  retain  the  former  and  divest  himself  of  the 
latter — that  the  distinction  was  more  one  of  words 
than  substance ;  and  it  was  a^ed,  How  could  it  be 
maintained  that  the  debt  was  savedi  where  the  legal 
estate  was  in  the  hands  of  a  naked  trustee  who 
never  acted,  and  barred  in  those  of  the  man  in 
whom  the  testator  reposed  personal  confidence, 
whose  conscience  was  directly  affected  with  the 
trust — that,  so  far  as  the  creditor  was  concerned, 
the  trust  was  raised  whether  with,  or  without  an 
intermediary ;  and  it  was  urged  tliat  the  case  was 
within  that  class  defined  by  Baron  Lefroy,  and 
expressly  within  the  authority  of  DiUon  v.  Cruise. 

His  lordship,  however,  decided  against  the  plain- 
tiffs, and  was  of  opinion  that  a  devise,  subject  to 
the  payment  of  debts,  did  not  constitute  the  devisee 
a  trustee,  so  as  to  take  the  case  out  of  the  operation 
of  the  statute ;  and  seemed  to  think  that  the  Court 
(tf  Exchequer  thought  the  law  more  settled  than  it 
really  was  in  eases  iq>parently  within  the  Sdth 
section. 

Tlw  effect  of  this  dedrion  is  obrioasly  of  great 
importance;  for  wesnppose  it  maybenow  considered 
as  settled — if  any  question  is  ever  to  be  so  treated 
which  has  arisen  under  the  Statute  Limitationa— 
that  a  general  charge  created  for  the  payment  of 
debts,  where  the  estate  is  given  directly  to  the 
trustee^  will  not  prevent  the  bar  of  the  statute. 


{CemHmuiJnmf,  136-^ 
Cap.  LII. 

An  Act  to  ezplsio  the  tcU  for  prerentiog  the  ilatrodi«4 
the  breed  M  nfanoo  and  iib  of  the  nlmon  kind. 

[Mth  ^lyeif,  1SI&] 

Seo.  I.  T1temird**rhe^ u^reateda^etaapp^tab^H^ 
streams  tkereof, 

2.  7%e  lau  recited  act  to  appfy  to  Moleum  tmt  od.M 

oftkt  tiUetoM  kind  a$  wett  ma  to  eobum. 

3.  Aoffo  esteadto  offenen  eommiUtd  h^fiirepam] 

of  this  act. 

4.  Aa  may  be  aauuded,  ^e, 

'  Whereu  an  act  wu  passed  In  the  58  G.  3.  c.  43.  vA 
'  wherrai  an  act  was  pused  ia  the  session  of  pvCvcat 
'  bold  in  the  slith  and  seventh  years  of  the  rei^n  of  H4 

*  present  Hsjesty,  to  amend  and  extend  the  proriiNM  <i 
'  the  s«d  firat-recited  act :  and  wbereaa  it  is  expbfini  i| 
'  remove  doubU  which  have  arisen  whether  the  uididi 

*  extend  to  the  tribatarjr  streams  of  rivars,  sod  tlie  jmu 

*  sions  of  the  ssld  seoondly-aientioned  act  extead  tc  nbn 

*  trout  and  fish  of  the  sahnon  kind ;'  beUenacted,  thiiia 
•the  eonstroetlon  of  tbs  said  acts,  tba  words  •*  rifer'  at 
■  rivers"  shall  inchide  all  the  tributary  streMM  of  wdi  riia 
and  riven  respectively. 

8.  That  all  the  provisions,  in  the  nSd  act  of  the  tdtt 
and  seventh  years  of  the  reign  of  Her  present  KtjWj  c*- 
tained  for  the  protection  of  salraon  Khali  extend  to  falo 
trout  and  fish  of  the  saimim  kind,  as  if  in  every  cue  «tKK 
eahnon  is  la  soch  set  mentiraed  saimon  troat  taiUfl 
the  salmoa  Idnd  had  been  also  exinwBaly  nMBHoaed. 

8.  That  with  respect  to  any  offanee  conmitted  hAn 
the  pasting  of  this  act  tlie  s^d  acta  slxaU  be  coastnedaii' 
tlus  aot  had  not  been  passed. 

4.  That  this  act  nuy  be  amended  or  repealed  I9  «> 
to_be  passed  .during  the  present  sesrion  of  parfisflMit- 

Cap.  LIIL  ,    ,  I 

An  Act  to  empower  the  oommisslooers  of  Her  MA)»iJf 
woods  to  mske  eertdn  alteratioos  and  impfOTaneiK  a  1 
the  approaches  to  the  easda  and  tovnt  of  ffiwlMr. 

i:i4th  AegtM,  IWij 

Cap.  lit. 

An  Act  for  iaeorporatiiv  the  commiialooen  of  the  Cclf»- 
Mosoanal,  and  for  vesting  the  &««acaialiati««{  | 
eommlssiooen.  fUlh  AnfB*. 

Cap.  LV. 

An  Act  for  consolidating  the  officea  of  paymsstWsrfH* 
quer  bills  and  paymaster  of  civil  services  with  tfc*  "jW 
of  paymaster  geiieral,  and  for  making  oUwr  H""""  j ' 
in  regard  to  the  consoUdstsd  ofltoes.  .  ■ 

[14th  ^V**"**- 

Cap.  LVI.  ^ 
An  Act  to  repeal  so  much  of  an  aot  of  the  tKrd 
years  of  Her  present  Majesty,  to  re.nnlt«  the  pw«* 
of  tAwer  and  Lower  Cmnada,  and  for  the  goveni»ffi: 
Canada,  as  relstes  to  the  use  of  the  Engluk  ltff>»<^ 
instruments  relating  to  the  J^slative  conscil  m  K 
IsHln  assembly  of  tlie  provbice  of  Camada.  , 

[14th  -41^. 

Cap.  LVII. 
An  Aot  to  snable  Her  Mi^esty  to  exchange  the 
of  the  vicarage  of  Stonete^h  in  the  connty  of 
for  the  advowsons  of  the  rectory  <rf  Ybrafl  in  ihe  r^- 
of  St^jbrd  and  the  perpetnal  curacy  of 
tiie  conntj  of  Warwieh.  [I4th  Aegtui,  l"^' 

Cap.  LVIII.  ^ 
An  Act  to  aathorisa  for  ten  years,  and  to  tbe^  « 
then  next  sestion  of  parliament,  the  '*8^*'*VLtil 
annuities  andpwniums  of  the  naval  medical  tnpP'"r  1 
fhnd  society.  [Uth  Aegfot,  W^- 

Cap.  LIX. 

An  Act  for  the  more  speedy  trial  and  pani^nt  ttP. 
nils  offenders  In  Ireland.  [14th  AegtH,  IB^' 
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ice  I.  Ar«MU  n  Inland  not  exeeediitji  14year«  of  age 
eowmittimg  etrttm  o0knef  may  be  ntmtnarilj/  con- 
vietmd  ig  two/mttiett.  Jf  oj^nca  not  proved,  or 
it  ii  mot  expedumt  to  infiiet  puniekment,  iuatieee 
mtof  dUmdat  partita.  ^^arg$  it  ikomgU  fit  for  \ 
indietmemt,  jv.,  com  to  be  deaU  witk  ot\f  tkit 
act  kmd  mot  patted. 

5.  Power  iojuaticet  to  kear  and  determine  catet  under 

tiit  act.    One  DMi*  metr^o^am  juttiee  j 
M  certaim  caaet,  ptrfirm  aett  mtma^  don*  bg  (wo 
im  petty  tettiont. 

3.  ProceeJimtft  under  this  act  to  btsrjkrther  proued-  i 

i»gt.  I 

4.  Mode  <^  congtetting  the  ^ipeartaiee  ^ffpertont  pu- 

nitkaiU  on  anmmaiy  empietiom. 
b.  Poicerto  one  juttiee  to  rtmmdJarftrUtwtxamiMA. 
tiom^  and  admit  to  baiL 

6.  AppUe^ion  ofjinet. 

« .  At  to  the  nammonintf  and  attendnct  of  udtmaaet, 

8.  At  to  tervica  of  aumMont. 

9.  Form  of  conviction. 

10.  Ab  convicliom  to  be  quatkedfor  want  of  form,  nor 

removed  bg  certiorari. 

11.  OnmeftoM  to  be  returned  to  tie  garter  tettiont. 
IS.  Noforfeituro  upvm  eonviettone  under  this  act,  but 

preuding  JuMtieet  wtojf  order  rettitution  uf  pro- 
perty. 

13.  Recovery  of  penaltie*. 

14.  Proceedingt  againtt  pertont  acting  u»der  thitaeL 

15.  Act  to  extend  to  Ireland  only. 

16.  Act  wuty  be  amended,  ^c- 

'  Wbemi,  in  order  in  eerttia  case*  to  ensora  the  more 
'spw4j  trisl  of  Jnveolla  oflimden:'  be  it  •naoted,  that 
ever]  person  nbo  ahaU  be  charged  with  hariiig  committed, 
or  haTing  attempted  to  commit,  or  with  baring  been  an  aider, 
or  pn>cvr«r  in  tha  commiaslon  of  an;  offence  in  Ireland, 
whichaowisorhenalteraban  or  mi^  be  declared  to  be  sim- 
ple larcnj,  ar  f  iiMiaWa  aa  aimple  iToapy,  aodwfaoMagc 
aCtbajMtodofaa  eomiidaaloo  of  BDch  offsncasbaU  not.  la 
the  cpiaioo  of  the  JaatloM,  neeed  the  age  of  fourteen  jreara, 
•hil^  apOB  eonietloa  them^,  upon  hia  own  coofeasion  or 
ufoa  jnot  befcn  an;  two  or  more  joatices  of  the  peace  for 
an;  court;,  lidinff,  diTiaion,  borough,  libert;,  or  place  in 
pettT  sesiiona  aas«mbled,  1m  committed  to  the  common  gaol 
or  hooae  of  correction  within  the  jnriadiction  of  soch  juati- 
cea,  to  be  impriaonod  with  or  without  hard  labour,  for  an; 
term  net  eiceedinf  three  mtmtha,  or,  in  the  diKretlon  of 
Mcb  jssticea,  ahall  pa;  aooh  aom.  Dot  axeeediag  three 
pooadi,  aa  the  aaii  Jurtiiwa  dull  a^udge,  if  a  male, 
■ban be oM*  wl^iped,  Inateadrfor  in  adffitioa  to  looblm* 
priMDment,  or  imprisonment  with  bard  labour ;  and  the 
juticei  sbidl  a{>point  some  fit  person  to  inflict  the  said  whipp- 
i&ic  when  oTdrnd  to  be  inflicted  ont  of  prison :  provided 
that  if  such  joatices,  shall  deem  the  offence  not  proved,  or 
that  it  is  not  expedient  to  inflict  an;  pni^shment,  the;  shall 
diambs  the  part;  on  An  ding  auret;  for  good  beharionr,  or 
wiifaont  ncfa  auretiea,  and  deliver  to  the  part;  a  certificate 
ondtr  the  handa  of  sneh  justices,  stating  such  diamlseal, 
•od  MHh  cartiOMta  shall  be  hi  the  form  aet  forth  in  the 
tthcdole  hereto  aanKud :  provided  that  if  aoch  joaticea 
■hallbeitfefinioa,  thattha  ehai^ge  la fhon an; circuoutance 
I  fit  subject  for  prosecution  b;  indictment,  or  if  the  parent 
or  next  friend  of  the  person  charged  sball,  upon  hia  or  her 
baitf;  called  npon  to  answer  the  charge,  object  to  the 
case  beii^  iammaril;  disposed  of  under  this  act,  such  Jiis> 
tice*  alMll  deal  with  the  caae  aa  if  this  act  bad  not  been 
pss«d. 

2.  That  ai^  two  or  more  justices  before  whom  an;  sach 
|>aKn  dwiied  wltii  an;  offence  made  punishable  imdcr  thia 
act  ihall  be  bvoivht  or  appear,  are  faereb;  authoiiaed  to 
hnr  and  determine  tha  caae  under  thia  aet :  provided  one 
or  more  dividooal  justice  or  joatiees  tdDublht  metropoUa, 
uttii^  at  as;  ^vi^nal  poUee  office,  ma;  bear  and  deter- 
iDioe  ever;  charge  under  thia  act,  and  eEerciaa  all  the  powers 
hereiD  contained,  hi  like  manner  as  two  or  more  jasticea  of 
the  peace  can  do  b;  virtue  of  this  act. 

3.  That  ever;  peraon  who  ahall  have  obtained  such  cer- 
tificate of  difjjtaal  and  ever;  person  who  shall  have  been 


convicted  under  thia  act,  ahall  be  nleeaed  from  all  other 
proceedings  for  the  aame  cause. 
4.  And  for  the  more  effectual  proseeutioa  of  offences 
.  puniahalde  upon  eonunar;  cwviction  b;  virtue  of  this  act, 
.  be  it  floeeted,  that  where  any  person  whose  age  la  aneged 
not  to  exceed  fbnrteen  ahall  be  obwged  with  an;  siu;h 
offenee,  on  the  oath  of  a  credible  wibaess,  before  an;  joa. 
tioe  of  the  peaoe,  auoh  juatiee  ma;  laane  Us  snnuBona  to 
j  vprdiend  tlie  person  so  charged  to  appear  before  an;  two 
jnatieea  of  the  peaee  ae  afima^d,  at  a  time  and  place  to  be 
named  in  suoh  summons  or  warrant. 

I  5.  That  an;  justice  orjustices  ofthe peace,  ma;remaod 
I  for  further  examaination  or  for  trial,  or  suffer  to  go  at  larj^e 
upon  his  or  her  flodlog  suffldent  snret;,  an;  person  charged 
before  him  or  them  with  u;  sneh  offence  aa  aforesaid ;  and 
ever;  aooh  snret;  ahallbeboondl^TeeogBlawwetobecon- 
ditimed  for  the  m>pearaiice  audi  peraon  for  further  eza- 
mination,  or  for  trial  before  two  or  more  juatices  ofthe  peace 
aasembled  as  aforesaid,  or  for  trial  at  some  superior  court, 
and  ever;  such  recognizance  ma;  be  enlarged  b;  an;  such 
justice  or  justices  to  such  ftuther  time  as  he  or  the;  shall 
appoint  i  and  ever;  such  recognizance  which  shall  not  be 
enlarged  shall  be  discharged  without  fee  or  reward,  when 
the  part;  ahall  have  ^>peared  accwding  to  the  condition 
thereof. 

6.  That  ever;  fine  imposed  b;  an;  jiuUoe  or  justices 
under  this  act  shall  be  awarded  to  tlw  use  of  the  pnblio 
hospital  or  infirmary  of  the  oonot;  in  which  the  offence  maj 
have  been  committed,  and  shall  be  accounted  for  in  like 
manner  andaubjecttothe  same  regulationa  aa  all  other  fines 
imposed  b;  an;  juatiee  or  justices  of  the  peace  in  Ireland. 

7.  That  an;  justice  of  the  peace,  b;  summons,  mMg  require 
the  attendance  of  an;  person  as  a  witness  upon  the  hearing 
of  an;  case  before  two  justices,  at  a  time  and  place  to  be 
namwl  in  auch  Bummona ;  and  such  justice  ma;  require  and 
bind  b;  recognisance  an  persona  whom  he  maj  eondder 
necesaai7  to  be  ezamioed  to  attend  at  the  time  and  place  to 
be  iq^p<rintad  hj  Urn,  Uiere  to  give  evidence  upon  the  hear- 
ing of  each  elurge  ;  and  in  casa  an;  peraon  eo  summoned 
shall  neglect  or  refuse  to  attend  in  pos nance  of  such  sum- 
mons or  recognizance,  then  upon  proof  being  flnt  given  of 
such  person's  having  been  dnl;  summoned,  or  bonnd  b; 
recognizance  the  justices  before  whom  an;  such  person  ought 
to  have  attended  ma;  issue  their  warrant  to  compel  his 
appearance  as  a  witness. 

8.  That  ever;  aummoaa  issued  mider  this  act  ma;  be 
served  b;  delivering  a  eopj  of  the  sommona  to  the  part;,  or 
b;  deliveriog  a  cop;  ot  the  summona  to  some  inmate  at 
anch  part;'s  nanal  place  of  tboim ;  and  ever;  person  sore- 
quired  b;  an;  writing  under  the  hand  or  hancb  of  an;  jus- 
tice or  justices  to  attend  and  give  evidence  shall  be  deemed 
to  have  been  dtU;  summoned. 

9.  That  the  Justices  before  whom  an;  person  shall  be 
sammaril;  convicted  of  an;  such  offence  as  herein-before 
mentioned  ma;  cause  the  conviction  to  be  drawn  up  in  the 
form  of  words  set  forth  in  the  schsdole  to  this  act  or  in  an; 
other  form  of  words  to  the  same  effect,  which  conviction 
Shan  be  good  and  effectual  to  all  intents  and  purposes. 

10.  'natnotnoheonvktlonshallbeqnaabedfM-.  wantof 
form,  or  be  removed  b;  certiorari  or  otherwise  into  an;  of 
Her  M4est;*s  superior  Courts  of  Record  :  and  do  warrant 
of  commitment  shall  be  held  vo\d  b;  reason  of  an;  defect 
therein,  provided  it  be  therdn  allied  that  the  part;  has 
been  convicted,  and  there  be  a  good  and  valid  conviction  to 
sustain  the  same. 

11.  That  the  justices  of  the  peace  before  whom  an;  per- 
son shall  be  convicted  under  this  act  shaU  transmit  the 
conviction  and  reeogniianees  to  the  cleric  of  the  peace  for 
the  count;i  borough  liberty,  or  ^ace  wherein  thie  ofltooe 
shall  have  been  committed,  there  to  be  kept  b;  the  proper 
officer  among  the  records  of  the  court  of  general  quarter 
aessions  of  the  peace ;  and  the  s^d  derk  of  the  peace  shall 
transmit  to  the  chief  or  under  secretary  of  the  Lord  Lieu- 
tenant of  Ireland  a  monthly  return  of  the  names,  offences, 
and  punishments  mentioned  io  the  convictions. 

12.  That  no  conviction  under  this  act  shall  be  attended 
with  an;  forfeiture,  but  whenever  an;  person  shall  be 
deraaed  gi^lt;  under  thia  aet  the  presiding  justices  may  order 
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mtitation  of  the  propertj  to  tlw  owner  or  his  representa- 
tives ;  and  if  sneh  property  sbaD  not  then  be  forthcoming', 
the  anDojiistiees, whether  they  award  ponishment  or  dismiss 
the  eonplalnt,  mqr  tnqnh^  Into  and  ascertain  the  Tslne, 
and  order  payment  of  Boch  anm  of  money  to  the  trne  owner 
by  the  person  or  persons  convicted,  either  at  one  time  or  by 
instalmentB  as  the  coart  nay  deem  reasonable. 

13  That  whenever  any  justices  of  the  peace  shall  adjnd^ 
any  offender  to  pay  a  pecuniary  penalty  under  this  act,  and 
such  penalty  shall  not  be  p«d,  such  justices,  may  appoint 
some  future  day  for  the  payment  of  sacb  peoidty,  and  order 
the  offieoder  to  be  detained  In  aafi  cuatoi^  ontll  the  day  so 
appointed,  ttnleia  sndi  ofllmder  shall  (^ve  seenrity  Tor  tit  m 
her  ai^aranca  on  soch  d^ ;  and  suck  Jostlcea  are  hereby 
empowered  to  take  such  security,  bf  way  of  reeognlBance 
or  otherwise,  at  their  discretion ;  and  If  at  the  time  so  ap- 
pointed sach  penalty  shall  not  be  p^d,  the  same  or  any  other 
joBtices  of  the  peace,  by  warrant  under  thrir  hands  and 
aeals,  may  commit  the  o^nder  to  the  common  gaol  or  house 
of  correction  within  their  jurisdiction,  there  to  remain  for 
any  time  not  exceeding  three  calendar  months,  reckoned 
from  the  day  of  such  a^udication,  sooh  impriBooment  to 
eaaie  en  payment  of  the  said  penalty. 

14.  And  fbr  the  prMeeUon  of  persons  acting  in  the  execn- 
tion  of  this  act,  be  it  enacted,  ^st  all  actions  and  prosecn- 
tiona  to  be  commenced  against  any  person  for  anything  done 
In  porsuaaoe  of  tUs  act  shall  be  laid  and  tried  in  the  county 
where  the  fact  was  committed,  and  shall  be  commenced 
within  three  calendar  months  after  the  fact  committed  ;  and 
notice  In  writing  of  such  action  or  prosecution,  and  of  the 
canse  thereof,  shall  be  given  to  the  defendant  one  calendar 
month  at  least  before  the  commencement  of  the  action  or 
prosecoUon;  and  in  any  soch  action  or  prosecution  the 
defendant  m^  plead  the  general  issoe,  snd  give  thta  act 
and  the  special  matter  in  evldenoe  at  the  trial  and  no  jdaln- 
tiff  shall  recover  In  any  sach  action  if  tender  of  sofBeient 
amends  shall  have  been  made  before  sneh  action  brought, 
or  if  a  sufficient  sum  of  money  shall  have  been  paid  into 
coart  after  such  action  brought  by  or  on  behalf  of  the  de- 
fendaot ;  and  if  a  verdict  shall  pass  for  the  defendant,  or 
the  plaintiff  shall  become  nonsuit,  or  discontinue  any  soch 
action  or  prosecntion  after  Issoejoined,  or  if,  upon  demurrer 
or  otherwise.  Judgment  shall  be  given  against  the  plaintiff, 
the  defendant  shall  recover  his  tall  costs  as  between  attor- 
ney and  dient,  and  have  the  Uke  remedy  ftir  the  same  as 
any  defendant  hath  by  law  In  other  cases ;  and  though  a 
verdict  shall  be  given  for  the  pldntiff  in  such  action,  the 
plaintiff  shall  not  have  costs  against  the  defendant,  tmleas 
the  Judge  before  whom  the  trU  shall  be,  shall  certify  his 
approbation  of  the  aetloii.  and  of  the  verdict  obt^iiedther»- 
opon. 

Id  And  be  it  enacted,  that  tUs  act  shall  extend  to  Irt- 
lamj  only. 

16.  And  be  It  enacted,  that  tUs  act  may  be  amended  or 
repealed  by  any  act  to  be  passed  in  tUs  sesaioo  parlla- 
nenL 


SehadHle  of  renoa  to  whieh  this  act  refers, 
^orm  of  eertifieate  of  diMmiaaal. 

1  We  of  Her  Majesty's  justices  of  the  peace 

to  wit.  )  for  the  county  of  [or  I,  a  divisional  jostice 
of  the  police  district  of  Dublin  metropolis,  oi  Me  caie  mojf 
be,']  do  hereby  certify,  that  on  the  day  of  in 

the  year  of  our  Lord  at  In  the  said  county  of 
M.rf.  was  brought  before  us  the  swd  Justices  [or  me  or  ob, 
the  saldjnitice  or  juitices,]  charged  with  the  following 
offsnea,  (that  la  to  say.)  [&sre  atatt  hri^y  the  particulart 
i(fth»  ekirge,']  and  that  we  the  said  justices  [or  I  the  said 
JwUoe]  thereapoD  dismissed  the  said  charge. 

Given  noder  our  hands  [or  my  handj  tUa      day  of 

Am  ({f  consofiM. 
1  Be  It  remembered,  that  on  the         day  of 

to  wit.  )  in  the  year  of  our  Lord  one  thousattd  eight  hun- 
dred and  at  in  the  county  oi  for  ri^g, 
ttvUon,  liberty,  tUtj,  4>c.,  as  rA«  ease  may  be,i  A.O.  is 


convicted  before  us  J.P.  and  Q.R.,  two  of  H«r  Mijatji 
justices  of  the  peace  for  the  said  county  [«r  ri£i^, 
[or  me  5.7*.,  a  Avirional  Jnatiee,  or  as,  fivisiomljixit^ 
of  the  police  district  of  Ihiblln  metropoliN,  as  tJk  ew  m 
6e,}  for  that  he  the  saidXO.  did  [^crif^fAe^ncca^ 
the  timt  and  ptace  vktn  and  where  the  Mome  vet  emuieti, 
at  the  ease  may  be,  btit  witkomt  wetting  ^furtk  tie  trUait^ 
and  wo  the  said  J.P.  and  Q.S.  [or  I  the  Bsid  S.  T.]  lajDca 
the  A.O.  for  his  said  offence  to  be  impriicpiitd lata 
[or  to  be  once  privately  whipped,  wiih  or  vitLa 
imprisonment,  or  imprisonment  with  hard  hbonr,  or  to  it 
imprisoned  in  the  and  there  kept  to  bard  hbonr^t 

the  space  of         3  >  ['"'     Mjndge  tlw  uid  i.^ 

fbr  his  said  offance  to  forfeit  and  pay  [Am  tfMiA 
peasAy  aetmalhf  impMed,"]  and  in  ddJud:  of  pBTauat  «ffe 
said  sum  to  be  Imprisoned  in  the  [or  to  be  impriMl 
in  the  and  there  Icept  to  hard  labour]  for  lb  i|M 

of         unless  the  said  sum  shall  be  sooDtf  pail 

Given  nnder  our  bands  and  seala  [or  ay  hsadMliii! 
the  day  and  year  first  above  mentitmed. 

Caf.  LX. 

An  Aot  to  alter  the  dnttei  pijralile  «voa  Oa  l^grtitlHrf 
q^rita  or  Strang  watero.  [14th  AwpM,  m\ 

Cap.  LXI. 

An  Act  to  effect  an  exchange  of  aededsstel  prinofi 
bHwecn  Her  M^esty  and  the  Earl  of  LeitttUr,  mik 
the  Boverance  and  conadidalion  itf  eerlidnbeMlcMatti 
diocese  of  AenptcA,  and  for  other  eceiaaisatiedpiipeia 

[14th  AkpiI,  m] 

Cap.  LZIL 

An  Act  to  1^1^  ad^tional  eonmiadoncrs  br  mtdac 
the  acts  for  grutii«  a  Iwd  tu  and  other  ratei  u<  nm 

[Uthjf^lWl 

Cap.  LXnL 
An  Act  tot  mmaOag  the  poUie  health. 

[»lstiij«H  IM.  I 

Cap.  LXTV. 
An  Act  to  continue  until  the  first  day  of  OtHi"  «»  , 
Band  eight  hundred  and  forty-nine,  and  to  Ibc     oF  (be 
then  next  session  of  pariiament,  an  Act  to  lood  tit  I 
Uws  rdating  to  loan  societies.      [Slst  ^s^,  l^^^. 

Cap.  LXV.  ^  I 

An  Act  tosnspendvntiltoflratday  Of  Oe(»tcraBia» 

sand  eight  hundred  and  for^-nine  tbaBB]iiBr<'>>»«' 
the  ballote  and  anrotaBMrta  for  the  militia  of  the  CiM 
Kli^dom.  {iMAn/a^  m. 

Cap.  LXVI.      ^  ,  .1 
An  Act  to  eoatimio  to  the  flrat  d«y  of  OetOirf^^ 
sand  eight  hundred  and  forty-nine,  and  to  the  fod  ^  « 
thai  next  Beasion  of  partianent,  an  Act  for  wiiix-m  : 
the  apnlication  <tf  Ughwu  rates  to  tmpike  rosdi- 

[Slst  I**-] 

Cap.  LXVn. 
An  Aot  Ibrfhrther  continuing  nntn  the  «ntiIV«^'Pr  , 
one  thousand  eight  hundred  and  fijcty-nlno,  vA  «  \ 
end  of  the  then  next  sesion  ofparHanent,  wtt"^ 
rary  provislMU  concerning  eodeidaBtiosi  J""**?!; 
E^bauU  [8lBtA«fi<»*J 

Cap.  "LXVIff-  j^m  ' 

An  Act  far  extCBdIiv  to  infanrf  an  Act  pasMd  ii 

aesaion  of  pariiament,  Intitoled  An  Aet/or  bet»^ 

ing  tnmjkndM,  emdM 


Sec 


.  I.  Tnuteei  may  pag  tntft  mania.  W  f^^.  ^ 
and  MeevrituM^  into  tlu  Covt  V /t^Ln 
ExchemtrinlrtUad.  Ctrt^V^ 
ocMcnu  to  be  efficient  diteharge.  „ 
9.  G»arteo/Cha»eervorEx€ktquft<>*'J^^, 
petition,  wUhoM  Sitt,/or  apptieatie*  oj 
and  admiaittratiom  of  tnut.  i  ,  mmr'^ 

9.  IFXert  eoncifiTeiice  of 


Digitized  by 


Google 


THE  IRISH  JURIST. 


proewred,  tht  court  w  judge  empowered  to  order 
trtmaftr  of  wtomtM,  ffc  bjf  the  major  part  ofmuk 
trmelee*,  ^e. 

4.  lord  ChancettoT,  with  Matter  t^tht  Jtoth  «r  the 
Gmrt      ErehejKtrf  auqr  MoAf  ordtrt  far  pa^- 

A.  Ao  mitm^y  pnd  mder  thit  met  UM*  fo  Httcr'f 

6.  Affidavit  to  atate  thmt  legacy  dm^  htu  heun  paid, 

7.  ConsinietUm  of  expreuioit  "  Xor«  Chaiiedlor" 
e.  Act  may  6e  amended^  ^c. 

*  Whereas  It  is  expedient  to  extend  the  jattriBlwit  of  the 
•  10  &  1 1  Viet.  c.  96,'  be  it  enacted,  that  all  tnuteee,  ex- 
crotw*,  admlnUtrators,  or  other  personB  baring  In  th^ 
hinds  aaj  mooiea  belonging  to  may  trust,  or  the  m^or  part 
of  them,  shaU  be  at  liberty,  od  filing  an  affidavit  describing 
tbt  imtrameot  ervftttng  the  tnst,  to  pay  the  lame.  with  the 
privitj  of  the  Aooonntant  General  of  the  high  Court  of 
Cbaocerj  or  of  the  Accowitaot  General  of  the  Court  of  Ex- 
f  beqier  ia  Jrtlamd,  into  the  bunk  of  Indamdf  to  the  account 
of  Mch  Aeeowtaat  General  In  the  matter  of  the  tmst.  In 
(nut  to  attend  the  orders  of  the  said  courts,  and  that  all 
trustees  or  other  persons  harii^  any  aooiyties  or  stodu  tn 
the  books  of  the  iMok  of  Irehmd,  or  of  any  canal  compaaj 
in  Irelandt  or  any  goreniment  or  parliamentar;  securities 
stiodii^  in  their  naiDM,  or  in  the  names  of  any  persons  of 
whom  they  ifaall  be  personal  representatires,  upon  any  trusts, 
ihiil  be  St  liberty  to  transfer  such  stocks  or  securities  into 
or  is  the  nano  of  the  said  Aocowntaot  General,  with  hia 
privity,  m  the  matter  of  the  trust.  In  trust  to  attend  the 
orders  ef  the  mid  eoorUi  and  fai  vfvry  snoh  caM  the  certi- 
flcate  of  the  fceeoontant  General  of  such  payment,  or  of  the 
trsnsfar  or  deport  of  such  stocks  or  securities,  shall  be  a 
mftcicat  Asdiarge  to  such  trasteea  or  other  persons  fbr  the 
noDcy  so  piid  oc  the  stocks  or  secnrittee  so  transferred  or 
depodted. 

i.  That  such  order*  shall  be  made  by  the  said  court  of 
Cbtncery  or  Court  ot  Exchequer,  in  respect  of  the  tmst 
monies,  stocks,  or  secnritiM  so  paid  In,  transferred,  and 
deposited,  lad  An*  the  tnveatment  and  pi^ent  of  any  such 
Boaies,  or  of  any  di^Adends  or  bitereat  on  any  soeh  stocks 
«r  Hcaittisa,  and  Cor  the  tnnaftar  and  dellTery  out  of  any 
stuh  stocks  and  tecnritlet,  and  fortiie  admlolBtration  of  any 
sDch  trusts  gMorally,  upon  petMon  presented  in  a  summary 
wiy,  by  such  party  or  parties  as  shall  appear  to  be  oecessary 
in  that  behalf,  and  serTice  of  such  petition  shall  l>e  made 
npoa  faeh  person  or  persons  as  the  court  shall  direct ;  and 
erery  order  made  npon  such  petition  shall  have  the  same 
sitbcrity,  and  shall  be  enforced  and  subject  to  re-hearing 
•sd  appeal  in  the  aame  manner,  as  if  the  same  had  been 
■ade  is  a  inatitated  in  the  court;  and  If  It  shall  wppux 
that  any  such  trust  funds  cannot  be  distributed  without  the 
bstitatioa  of  ooe  or  more  anit  or  anlta,  the  Lord  CbanoaUor 
or  Master  of  the  Bolls,  or  tbf  bM  court  of  Bxehotner,  magr 
Avct  any  soeh  suit  or  softs  to  be  Instituted. 

3.  That  if  upon  any  such  petition  it  shall  appear  to  the 
coDit  or  judge  that  any  monies,  aDouIties,  stocks,  or  secu- 
rities sre  rested  in  any  persons  as  trustees,  executors,  or 
•dnunlstrKtars,  or  otherwine,  upon  trusts  within  the  meaH' 
ing  of  this  act,  and  that  the  major  part  of  such  persons  are 
dewoBS  of  transferring,  paying,  or  delivering  the  same  to 
thi  AecoMtant  General  of  the  Ugh  Court  of  Cbioeery,  ot 
to  ttn  Aeeovotaot  Gmeral  of  the  oonrt  of  Ezebequer  In  Ire- 
Iss^  nte  tUa  act,  but  that  the  eoooorrenee  of  the  other 
orethmefttenieaniMtbehad,  the  e^d  courts  of  Chancery 
tad  Eieheqser  respectively  may  order  that  such  transfer, 
piTmnit,  or  delivery  be  made  by  the  major  part  of  aooh  per- 
sons witboet  the  ooncnrrenoe  of  the  othw  or  others  of  them ; 
tai  Trhere  any  such  monies  or  government  or  parliamentary 
Kcurities  shall  be  deposited  wilh  any  banker,  broker,  or 
otiier  depositary,  such  courts  respectively  may  make  such 
order  for  the  payment  or  delivery  or  transfer  uf  such  monies, 
COT  eminent  or  parBamentary  securities,  to  the  major  part 
of  isdi  trustees,  exeentore,  administrate,  or  other  persons 
for  the  purpose  of  being  paid  or  deUrered  or  transftored  to 
the  snd  Aeeowtaat  Geaeral,  as  to  the  said  courts  shall  seem 
omi;  and  enrytranshr  of  any  annuitlaB,  stocks,  or  seen- 
Hties,  and  every  lament  of  mon^  or  dettvery  of  seevrlties, . 


Inpursuanoe  of  any  such  order,  sludl  be  an  effectual  as  if  the 
same  had  been  made  by  all  the  persms  entitled  to  the  anDui- 
ties,  stocks,  or  securities  so  transferred,  or  the  moniea  or 
securities  so  paid  or  delivered,  and  shall  fully  protect  and 
indemnify  the  governor  and  company  of  the  bank  of  Ireland, 
and  all  other  persons  aeting  under  or  In  pursuance  of  such 
order. 

4.  That  the  Lord  Chaooellar,  with  the  asdstsBoo  of  the 
Master  of  the  shall  have  power  and  is  hereby  autho- 
rised to  make  such  orders  as  shall  seem  necessary  tor  carry-* 
iog  the  provisions  of  tbis  act  into  effeet  t  and  the  said  court 
of  Exchequer  shall  have  the  like  power  and  authority  in  res- 
pect to  payments,  transfers  or  deposits  made  to  or  with  the 
Accountant  General  of  that  court. 

a.  That  no  money  ao  paid  Into  the  bank  of  Ireland  to  the 
credit  of  the  Accountant  General  of  the  court  of  Chancery, 
or  paid  out  under  any  order  made  under  this  act  by  the  Lwd 
ChBBcellor  or  Maator  of  the  shall  be  UaUe  to  ndter's 
poundage. 

6.  That  every  affldaviC  made  od  the  oeeaelon  of  any  pay- 
ment of  money  or  transfer  or  deposit  of  atocka  Ot  securities 
under  tlus  act  by  auy  personal  rspreeentative  shall  state  that 
the  legacy  duty  has  been  duly  paid. 

7.  That  in  the  eonstruotioo  of  tlus  act  the  expreseion 
"the  Lord  Chancellor"  shall  mean  and  include  the  Lord 
Chancellor,  Lord  Keeper  and  Lords  Commissioiwrs  for  the 
custody  of  the  great  smI  of  Irelntd,  tor  the  time  bring. 

5.  That  tUs  set  may  be  amended  or  repealed  by  any  ad 
to  be  passed  In  this  present  season  of  parliament. 

Cap.  LXIX. 

An  act  to  repeal  so  much  of  an  act  of  the  parliament  of  Ire^ 
land  of  the  twenty-third  and  twenty-fourth  years  of  King 
George  the  TUrd,  "  for  the  more  sffBotttdly  punishing 
"  sudi  persons  as  shall  by  ritdenee  obstruct  the  flreedom 
"  of  com  markets  and  the  com  trade,  and  who  shall  be 
'*  gtulty  of  other  offeneeo  therein  mentioned,  and  for  mak- 
"  ing  sativbetion  to  the  parties  Injured,"  as  relates  to  the 
making  of  satisfaction  to  the  parties  injured;  and  to  sub> 
stitute  other  provisions  in  lieu  thereof;  and  to  repeal  the 
provisions  of  the  acts  which  give  remedies  against  any 
hundreds  or  banmies  in  Ireland  in  respect  of  robbery. 

{aiMl  Aiigusi  laiS.^ 

See.  1.  So  wniek  of  reeUed  act  as  reUOea  to  proceedinge  in 
aotione  and  recovery  of  damage*  r^peaied. 

3.  Dawtagee  euatained  ^  mea»$  tf  offettcee  againei  re- 

cited  act  to  6f  reeooered  itf  tike  proeeedinga  at 
damage*  are  reeoaared  under  6  ^  1  W.  e.  119, 
attd  7  ff%  Viet.  e.  106.  Cea^pnuatimiforofim. 
ceaeommittedimtkaeilgafDuMkna^beraeovend 
uitdtr  4^5  Vict.  e.  10. 
S.  Action*  commenced  before  patting  if  thit  aetfw 
recovery  of  damaget  under  Jirtt-reeUtd  act  siqr  be 
diteontinued,  and  tuck  damaget  wuy  bt  neeoertd 
bg  pretentment  of  grand  jury. 

4.  So  muck  of  act*  13  Edw.  1,  38  Edw.  3.,  omf  10 

1 1  Cor.  1 ,  a*  relate*  to  remediet  again^  kundrea* 
or  h€aonie*  in  Ireland  repealed.  Pereona  kaving 
iKttained  damage,  and  fir  which  they  might  have 
a  remedy  under  recited  act*,  auty,  having  com- 
menced  an  action,  proceed  to  recover  damage*  and 
coatt  under  this  act.    Where  damage*  to  be  levied. 

5.  Act  to  extend  only  to  Ireland. 

6.  Act  may  be  attended,  |>o. 

'  Wheresa  by  33  &  24  O.  3,  (L,)  it  Is  enacted,  that  if 

*  any  persons,  unlawfully,  riotously,  and  tnmultuoualy  as- 

*  sembled  together,  shall  after  the  passing  of  the  said  act 
'  wilfully  and  mali<^ously  destroy,  or  shall  begin  to  destroy, 
'  any  storduMise,  mill,  granary,  corn  stack,  or  other  pUce 

*  where  com,  grain,  meal,  malt,  floor,  or  potatoes  are 
■  usually  stored,  or  sImU  unlawfully  attempt  to  enter  or  break 

*  into,  any  such  atorehonse,  mOl,  granary,  or  other  i^ace, 
'  or  take,  or  spdl,  or  attempt  by  force  to  take,  or  apdl* 
'  any  own,  bh^  malt,  flour,  or  potatoes  wUeh  shall  be 
'  stored  or  kept  therein,  or  shall  unlawfhlly  enter  on  ai^ 
'  slil^  vessel,  or  boat  whcrdn  any  com,  gndn,  meal,  malt, 
'  flour,  or  poutoes  shaU  be  laden,  and  wilAdly  take,  earrj 

*  awi^,  destn^,  or  damqpe  any  (tf  the  s^  articles  laden 
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*  tbonb.  or  wHUOj  ctft,  tq)aM,  spoil,  or  take  mmj  the 
■  Mid  Btalp,  or  boat,  or  tbt  rigging,  furniture,  tukle,  or 

*  rudder,  or  any  part  of  ftnofa  ship,  or  boat,  rigging,  fanii- 

*  tore,  or  toclEle,  or  hj  force  obstru^  or  endeavoar  to  ob- 

*  struct  the  loading  or  carrying  any  of  the  said  articles  on 

*  board  any  ship,  or  boat,  or  shall  unlawfully,  prevent  or 

*  endeavour  to  prevent  any  ship,  or  boat  laden  therewith, 

*  or  in  which  any  of  swd  articles  shall  be  laden,  from  sail- 

*  ing.  or  shall  unlawfully,  and  by  force,  detain,  take,  or 

*  drive  Bw«y  any  horse,  car,  oart,  carriage  or  beat  laden 
'  with  any  of  tbe  said  articles  on  4he  way  to  or  ftron  any 

*  mill,  store,  granary,  or  market,  sea-port  or  place  of  ship- 

*  piog,  with  the  intent  to  prevent  the  corn,  grain,  meal, 
'  malt,  flour,  bread,  biscuit,  or  potatees  therein,  or  laden 

*  thereon,  or  any  part  thereof,  from  being  taken  to  the 
'  hoQse,  vessel,  storehouse,  place,  or  person  to  which  it 

*  was  intended  to  he  oanied,  or  shall  kill  or  maim  any  horse 

*  or  horses  or  other  beast  or  beasts  laden  therewith,  or  shall 

*  out  or  otherwise  break  or  destroy  any  of  the  sacks,  or 

*  loattsr  any  of  the  aftireuid  articles,  wherevrith  snch  ear, 
'  cart,  carriage,  hwae,  or  boat  is  or  shall  be  laden,  ortake 
'  away  or  dlstribote,  or  oompal  tbe  owner,  driTer,  m  con- 

*  dncter  thereof  to  ^stribate,  sell,  or  otherwise  dispose  gf 
'  any  SB^  article  wborewlthsoch  car,  cart,  earriage,  boat, 

*  hone,  or  other  beast  is  laden,  or  any  part  thereof,  or  «hnll 
'  dealroy  any  weir,  sluice,   mill  dam,  drain,  or  outwork 

*  beloQging  or  ^pert^nlog  to  any  mill,  every  such  person 
'  eo  ofending  in  sny  of  tbe  s^d  matters,  and  all  persons 

*  nnlawfully,  riotoualy,  or  tnmultuously  assembled,  who 

*  shall  aid  or  as^t  in  tlie  ooramitment  or  the  attempting  to 

*  commit  any  oftbe  sidd  offences,  being  thereof  lawfully  con- 

*  victed,  shall  be  adjudged  felons,  and  shall  suffer  tbe  panlsti- 
'  ment  in  that  act  provided ;  and  that  all  damages  sostuined 

*  by  the  offences  aforesaid,  or  by  any  violence  contrary  to 
'  the  said  act,  may  be  recovered  by  action  in  any  of  His 
'  M^esty's  Courts  of  Record  in  this  kingdom,  by  the  person 
'  or  persons  injured,  bis,  her,  or  their  executors  or  admtnis> 
'  ttators,  against  the  chief  or  other  magistrate  of  the  oonnty 

*  of  the  town  or  dty,  or  agdnst  any  one  or  more  of  the  1a> 
'  habitants  of  the  parish  in  any  county  ;  and  if  jodgment 

*  shall  be  glren  for  the  jdalntlff  or  plaintlflh,  the  damages 

*  reeoren^  toffeiher  with  tlie  costs,  shall  be  levied,  and 

*  paid  to  the  pUlntlff  or  pl^ntifb,  his,  her,  or  their  exeeo- 

*  ton  or  administrators :  and  whereas  grott  expenses  are 
'  Incnrred  In  prooeeding  under  the  said  recited  act,  and  it 

*  Is  expedient  that  snch  damages  should  be  recoverable  by 

*  more  anmnury  prooee^ngs :  he  it  enacted,  that  ^om  and 
after  the  passing  of  this  act  so  much  of  the  said  act  as  pro- 
Tides  that  any  damages  snst^ed  by  means  trf  any  of  the 
offincea,  or  1^  any  Tklanee  committed  against  or  contrary 
to  the  said  recited  aot,  mqr  be  reoorerod  by  action  as  aforo- 
sddj  or  as  relates  to  the  mrooeedlDgs  in  any  sndi  action,  or 
to  the  roeorery  of  such  damages,  shall  bo  and  Is  hereby 
rqieded,  save  and  except  as  to  any  action  or  proceeding 
oommenced  for  such  dam  ago*  sustained  by  any  such  offence 
er  violence  heretofore  committed. 

(To  bt  emiHiuitd.J 
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bnk.  Came,  Klllare,  OibtMown,  and  part  of  Ooetan^  Omm 
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I 


:'^UBUN,  MARCH  17,  1849. 

'tp^itiniiiilliiiii  of  Sir  Robert  P«e1  for  a  resettling 
<^  tte  prorinoe  of  CoDDaoght — on  the  plan  of  the 
naotatum  of  Ultter — ^bai  taken  the  pidrfic  ■ome* 
what  bj  tttrpme.  But,  although  thiB  magoitude 
of  the  meamre  is  at  first  sight  ratl^  astounding, 
jet  it  if  verf  far  from  being  an.itDpractlcab1e  one, 
or  OM,  the  rpRilt  of  whi<£  would  not  redound 
incalciilably  to  the  national  advantage. 

The  two  great  facts  on  which  are  based  the 
ar;gumeat  for  the  necessity  of  some  such  bold  and 
comprehensire  policy  are ;  Firstly,  that  before  any 
pncricable  good  can  be  effected  in  the  suffering 
districts  of  Ireland  a  change  of  proprielors  must 
take  place  ;  And  secondly,  that  in  order  to  prepare 
for,  and  effectuate  such  a  change^  a  legislative 
iiUerferenee  will  be  necessary. 

The  recent  attempt  to  e£^t  a  transfer  of  pro- 
perty on  a  large  scale,  through  the  medium  of 
priTite  interference,  has  provra  a  failure.  This 
was  the  destei  'of  the  Irish  Incumbered  Estates 
Act,  whidi,  for  many  reasons  heretofore  adverted 
to  by  US,  has  signally  failed,  and,  unless  much 
altoed,  will  never  be  the  means  of  any  large  amount 
of  property  changing  bands.    As  a  palliative  for 
existkog  evils  in  Uiis  country  it  is  totally  useless, 
and  sitnpW,  because  those  estates  most  requiring  a 
^ge  of  proprietors  are  just  those  least  likely  to 
find  porchasers. 

We  have  already  demonstrated  that  none  but 
the  ovD«8  of  incumbered  estates  will  avail  them- 
selves of  this  act,  and  few  of  that  class  will  be 
inclined  to  do  so.  Their  energies  are  prostrate — 
their  means  a  blank,  and,  above  all,  they  have 
nothing  to  expect  for  themselves  by  forcing  into  a 
depre^Med  market  their  ill-cultivated,  and  over- 
peqded  estates.  And,  when  lands  lie  waste,  and 
handa  ire  idla^  and  do  limit  to  the  liability  to  poor- 
rat€b  who  wnild  beeonw  a  pnn&aser  ?   In  Mieh 


cases,  that  tlie  intermediate  ownership  <^  the  crow 
would  be  productive  of  mocfi  good,  cannot  n 
questioned.  No  dwarf  remedy  can  abate  an  evp- 
so  gigantic. 

A  great  proportion  of  the  lands  in  the  ffistreasc^ 
districts  of  Irdand  requires  the  hand  t^the  improvw 
to  TMider  them  fit  for  profitable  cultivation,  aq^ 
many  of  our  prudent  resident  landlords  have  long 
acted  on  this  principle  in  the  management  of  tb^ 
own  estates.  When  they  find  a  tenant  pauposisjL 
his  land  exhausted,  and  incapable  of  paying  eit^ 
rent  or  rates,  they  take  the  farm  into  their  own 
hands,  and  improve  its  condition,  and,  when  it  is 
said  to  be  brought  "  into  heart,"  hand  it  over  to  a 
better  cultivator,  with  means  and  will  to  make  it 
productive  for  his  own  benefit  and  that  of  his 
landlord.  And,  on  a  la^e  ical^  this  is  just  the 
office  proposed  to  .the  government  oommissiwier  by 
Sir  Robert  Peel's  plan. 

Now,  the  land,  and  the  people  of  Ireland^  are 
"  oot  «^  heart."  To  restore  the  one,  and  revive 
the  othw,  we  hope  soon  to  hear  of  the  introduction 
of  a  biU  to  cany  into  eflbot  this  plan,  or 
some  modification  of  it.  The  present  is  not  the 
tint9  for  entering  into  the  detail  of  the  question,  or 
the  manner  of  worlcing  it  out,  but,  as  a  matter 
more  peculiarly  within  our  own  province  we  would 
point  to  the  large  amount  of  roital  of  Ireland 
under  the  management  of  the  Court  of  Chancery, 
as  a  vast  field  upon  which  the  government  com- 
missioner might  at  once  commence  his  operations, 
with  great  ease  to  the  executive,  and  great  advan- 
tage to  all  interested. 

The  estates  under  the  control  of  the  court  offer 
uiany  facilities  for  the  purpose ;  and,  in  the  moit 
distressed  of  the  western  counties,  viz.,  Galway, 
May^^  Sligo,  and  Roscommon,  we  find  by  the 
Chancery  return  of  last  sesnoa  that  the  number  of 
properties  under  the  Courts  of  Chancery  and  Equity 
Excbequer  are  153,  representing  a  renul  of  about 
XI 20,000  per  annum- 

T4ie  greater  number  of  these  properties  are 
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destined  to  be  sold  for  payment  of  debts.  The 
emoant  of  incnmbranceBt  end  the  rights  of  parties, 
are  generally  ascert^ked;  and,  as  the  repwted 
creditors^ike  iiuif  prestme — voold  have  ito  o^ec- 
tion  to  ac<t^t  Kii  diarges  on  the  consoli&ted  uind 
in  lieu  of  tbeir  deims  on  the  bnd,  no  impediment 
vonld  stand  in  the  wa^  of  the  Comiiissianw- 
armed  with  a  Chancery  injunction — at  once  going 
into  poneasion. 

A  vetj  grave  quesUon  here  presents  itself  to  oor 
consideration,  namelyj  how  far  the'  Court  of  Ciian- 
eery;  with  its  great  power  for  good  or  for  iUf  might 
no^  at  least  to  a  cwtain  extent,  have  fnUlled  aome 
of  the  duties  to  be  allotted  to  the  government 
commissioner,  by  acting  throngfa  Its  officsrs,  as 
the  intervening  mediator  between  the  litigant  cre- 
ditor, the  owner  of  the  estate  and  the  <»ceupier8 
cit  the  soil— and  thereby  have  saved  or  avoided 
much  of  the  misery  which  the  occupants  of 
such  estates,  and  the  owners  of  them,  are  now 
raffering. 

P  When  the  owner  of  an  estate  is  deprived  of  the 
snperintendanoe  and  control  of  his  own  affairs — 
f^hen  his  tenantry  and  dependants,  those  habituated 
to  look  up  to  him  for  connsel,  as^stance^  and  relief 
^  ^stress.— am  by  the  order  of  the  court  placed 
vnder  the  dominion  of  a  stranm— when  old  oon- 
sexiotts  are  bnAen  up,  and  old  feelings  and  asso- 
datioDS  disarranged  by  the  embaRSMaienti  and 
Afflcnitles  of  the  landlord,  ff  It  be  an  axiom— 
irUdi  none  will  now  dispute — that  propetty  baa  its 
dntiea  as  well  as  its  rights,  at  such  a  moment,  and 
nnder  aoch  dreomstancea,  H  Is  pecnliarly  necessary 

Iit  thelaw  wUdi  transfers  the  ryftte  m  the  owner 
another,  should  at  the  same  time  well  provide 
it  the  recipienta  of  that  ownn^a  dutUt  should 
sofibr  as  little  as  possible  by  his  misfortunes.  We 
fear  we  must  loolc  in  vein  for  any  instance  nnder 
the  court  of  the  exercise  of  that  fostering  care  of 
the  land,  or  of  the  tenantry,  to  needful  In  such  a 
case,  and  we  believe  we  may  safely  challenge  the 
whole  extent  of  Ireland  to  produce  one  solitary 
instance  of  improvement  In  property  efi^ed,  or 
real  benefit  derived,  by  contact  with  the  Court. 

We  have  already,  on  more  than  one  occarion, 
pcrfnted  out  the  evils  o^  and  bad  efitets  resulting 
mm,  our  present  mtem  of  dM  man^;aiient 
property  under  our  EqtStf  courts;  and,  while  that 
system  oists  unaltered,  we  fearieasW  assot  that 
no  improvement  can  ponibly  take  puice  on  these 
catatei^  <»■,  (we  may  almost  say,  on  any  estates  in 
the  vidni^  of  tiion,  for,  in  nine  eases  oat  of  ten, 
from  their  neglected  condition,  they  are  hot-beds 
of  pattperbm,  and  firuitful  nurseriea  for  claimants 
out-door  relief ;  inflicting  burdens  on,  and 
tainting  the  moral  oondlttoB  of  the  whole  Dcigb- 
bourfaood. 

Sir  Robert  Feel  dwdt  much  upon  the  miserable 
condition  of  the  people  of  the  Ballina  union,  and 
drew  from  the  Report  of  Captun  Hamilton  many 
arguments  to  prove  the  necessi^  for  a  diange  (tf 
proprietary  in  Ireland. 

That  report  is  Indeed  instructive,  and  as  snggea- 
tive  offsets  to  us  as  to  him;  and  what  does  it  teadi 
OS  ?  that  in  this  small  dlitrifft  admittodly  one  (tf 
the  most  miserable  in  Ireland — there  are  no 
tAoM  fik^AlMm  ff  folsr  wufirr  netwtn  of  Ifte  Qmrt 


of  C^ncery  ;  and  that  while  the  l^-jnhsf 
active,  honest  reddent  propriety,  sbv^laMi. 
fully  to  support  his  poor,  and  cultivate  Im  UDd,h 
is  bowed  down  and  overwhdmed  by  the  sipara- 
ing  poverty  of  those  neglected  Cbanc«7  eitiitL 
We  believe  that  the  heads  and  officen  o(  m 
Equity  Courts  are  feelingly  senrible  of  titeelkrf 
the  present  system,  and,  as  far  as  their  powen  atai, 
woidd  gladly  contribute  their  aid  to  the  imim»> 
ment  of  estates  under  recdvers,  and  tbe 
ance  of  the  poor  upon  them ;  but  they  hm^ 
power,  unless  with  the  consent  of  all  partiaids- 
ested.  The  Court  is  bound  to  protect  the  cnAa 
He  sedEs  the  ud  of  the  law,  and  denuuidi  "poi^ 
and  foridt  ot  his  bond,"  and  ti»  adidnttnbnjf 
the  lav  are  coerced  to  guard  lus  ri^^  bomii 
at  what  sacrifice  dther  to  the  dwtor,  ortodi 
occnpiOT,  or  to  the  interests  of  the  eommii%t 
We. 

TSe  Court  appdnta  its  officer  to  tsle  durptf 
the  estate — and  he  is  not  ineptiy  Darned  t  rnoar 
— in  contradistinction  to  the  agent  of  aa  o^t 
whose  duties  are  not  alone  confined  to  tbe  pmk, 
shillings,  and  pence  of  tbe  rental;  biit,tdbrli> 
natdy  the  duty  oi  a  Chancery  reodrer  begiDt^1 
ends  with  the  column  of  reoeq)tB,  and  the  eofaai 
oS  arrears.  He  knows  nothing  in  his  dauagi  ftt 
the  tenantry  of  the  prindple  oi  Giee  sW  lUt 
which  smooths  and  fadlitates  the  desUiutB(  a* 
kind  with  each  other.  His  cit  must  itiU  be  Ml 
the  daogfatcrs  of  the  horae-Ieedi— Give,  Gmf 
and,  without  means  orpowertouDproTetbelM 
or  stimnlata  the  industry  of  the  peopH  b  ^ 
come  to  his  reckcndng,  and  accomt  ftr  Ut  Adl 
tale  of  rent,  with  aU  the  terron  of  diuHoval 
poundage,  and  personal  liability  for  trmn,  buy- 
ing over  his  devoted  head. 

Tbe  Tosponsibilitiee  of  the  office  dB  raid  i 
extremely  difficult  to  procure  gaatlemenofFniF^ 
or  position  to  undertake  tiie  dangerooidQtiecf  i 
Chancery  Receiver. 

The  Gttlamitotts  condition  of  oor  peamitrj  cms 
to  be  a  w(mder,  when  sucb  b  tbe  sytteaa»' 
which  a  surface  of  country,  represeotuig  ooed* 
lion  and  a  half  of  rental — equivalent  to  that »  " 
whole  inovince  of  Connaiurht— is  swsiy^  "j 
on  whidi  the  average  expenutnre  for  hn^n""" 
doea  not  exceed  five  shOUnga  per  eent.perwi«; 
and  when,  by  the  return  AnnUied  to  pantfx* 
last  year,  it  appears  that  out  of  a  rentd  <> 
nine  hundred  thousand  pounds  per  souiud,  not « 
shilling  has  been  expended  on  improToneDf  ^ 
the  appointment  of  tbe  receivers. 

We  feel  happy  in  the  knowledge  that  the  [«* 
session  will  not  be  allowed  to  pass, 
appointment  of  a  committee  to  inquire  ia^^^ 
moet  important  subject ;  and  we  are 
plan  has  been  devised  for  the  better  dU''^'!^ 
of  estates  nnder  the  Court  of  Chanoerj,  bj'J^ 
with  perfect  justice  to  creditor,  owner,  uxl*^ 
pier,  the  ooontry  at  large  wffl  b« 
benefitted. 


A  KKOWUcnoB  of  the  legal  rights  and 
arising  firom  tbe  relation  of  laodlod  aod^ 
under  instruments  not  under  seal,  i«« 
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portanoe  in  this  oonntrji  where  parol  demtsea  are 
■0  frequent. 

We  propoae  frwn  time  to  time  to  unaider  those 
qoeations  oo  the  snbjeet  on  which  the  least  infbr- 
mition  is  derivable  from  treatiaes  on  this  branch 
of  the  law. 

The  first  question  we  shall  consider  is,  whether 
there  is  any  warranty  or  covenant  in  law  respecting 
the  lessor^  title,  arising  from  the  mere  relation  of 
landlord  and  tenant,  there  being  no  demise  under 
seal ;  and,  if  so,  what  is  the  extent  of  it. 

It  woald  appear  plain  from  every  principle  of 
law  tnd  jusUce,  that  if  one  man  contracts  to  give 
anotbo  a  certain  thing  for  a  specified  period,  and 
Uain  to  perform  that  contract,  that  the  former 
ihoold  be  answorablo  for  the  breach  of  it.   As  if 
A  agree  to  give  to  B  an  interest  in  land  for  a  oer- 
tsin  tensi  and  B  be  evicted  before  its  expiration, 
he  hriog  in  no  de&nlt ;  from  the  pniod  of  the 
dedsioa  in  Siad^i  case,  (4  Coke,  94,  a,)  to  the 
present  day,  we  know  of  no  case  where  it  has  been 
held  that  an  aetion  for  damages  would  not  lie  for 
die  breach  of  aneh  a  contract,  (Com.  Dig.  tit 
A<^OB,  H.  3,)  and  in  some  instances  an  action  on 
the  case  for  the  tort   Sae  Boorman  v.  Brown, 
(U  a  &  Fin.  1  S.C.  3  Q.  B.  525.)    In  some  recent 
cases,  Hmtnt  v.  Eeynolda,  (3  C.  B.  194;  15 
L.Joa.N.S,  CB.  226;  lOJur.550);  Jacktony. 
C^(«M.ftW.  790);   Grange  V,  Collins,  (G 
M.  k  W.  458,  S.  C;  9  Jou.  N.  S.  Ex.  172), 
this  (^HHtioa  came  before  the  courts  in  West- 
nisBter,  uA  the  dicta  of  the  learned  judges  In 
these  cases  a^ipear  to  have  originated  an  opinion 
that  no  conoaat  in  law  whatever,  for  title  or  quiet 
eDjcjmen^  anm  from  the  mere  relation  of  landlord 
aad  tsnanL  ^leae  ojuniona,  when  conndered,  are 
Mt,  «  Hakf  deeiricnu  for  the  abstract  proposi- 
tioM  tbey  are  dted  to  maintain.  They  are,  in  our 
jodgnient,  unquestionably  correct  dmsions  with 
refattce  in  each  case  to  the  Mf^fsetom  matonnm. 

Before  we  enter  upon  the  discussion  of  this 
qoestion,  there  are  two  expressions  of  constant 
r^ereoce,  those  of  warranty  and  implied  covenant, 
the  defioite  meaning  a£  which  must  be  clearly 
'  aodentood. 

Warrant  in  the  strict  l^al  sense  is  not  appli- 
eaUe  to  leaseholds  or  diattels  real,  it  being  a 
coreaant  real  attaching  to  the  land,  not  to  the 
pccaoo ;  the  person  whose  land  was  bound  by  the 
mrrao^  bong  obliged  to  make  the  recompense  in 
lad,  aad  not  in  damages,  as  would  be  the  case  in 
eoraBaDL(Yelv.lS9,Co.Litt  889,  a.)  Itmustthere- 
fimhet^enin  thepofmlar  senses  that  the  gran- 
tor has  that  which  he  purporta  to  grant ;  aa  where 
A  apes  to  let  land  for  ten  years,  there  is  no 
ifflpkd  warranty  that  they  are  fit  for  a  particular 
porpoat^  but  merdy  that  he  is  in  condition  to 
grant  tbs  land  for  the  number  of  yean  agreed 
upon. 

Next,  as  to  what  is  an  implied  covenant  ?  An 
implied  covenant  is  to  be  drawn  from  the  words  of 
the  parties,  not  their  acts.  It  is  an  implication  of 
viiat  the  parties  intended  to  express,  but  have  not 
tamciVj  expressed ;  as  where  a  man  said  he  would 
'■wairant.rad  defend  the  quiet  enjoyment  of  the 
lewff  diut^g  the  term."  These  words,  not  amonnt- 
iog  to  u  ej^reaa  covenant,  aa  there  can  be  no 


warranty  of  a  chattel, — the  court,  in  WSUamg  v 
Bwmlii  (U  Law  Jour.  N.  S.  99,  a  B.  S.  C.1  C.B. 
402,)  held  to  amount  to  an  implied  covenant.  An 
implied  covenant,  when  it  is  once  ascertained  that 
such  was  within  the  intention  of  the  parties,  is  there- 
fore in  the  nature  of  an  express  one,  and  an  aetion 
for  the  breach  of  it  will  lie  against  the  executor  of 
the  covenantor,  which  is  not  so  in  the  case  of  a 
covenant  in  law  which  is  that  which  arises  from  the 
word  demise,  ( Williams  v.  BurreU,)  and  which  is 
that  which  we  contend  arises  from  the  relation  of 
landlord  and  tenant  existing  under  contracts  not 
under  seal.  The  expression  "  implied  covenant,* 
is  not  therefore  strictly  applicable  to  such  a  casc^ 
in  which  the  only  liability  that  can  exist  is  a 
covenant  in  law,  arising  from  the  contract  of  the 
lessor  that  he  has  that  which  he  promises  to  giv^ 
and  that  the  lessee  shall  eqjoy  it  qnietiy  ^ing 
the  term. 

If  A.  oontraeta  to  deUver  goods  to  B.  and  fafla 
to  do  so^  an  sctkm  will  lie  for  the  non-delivery. 
It  has  been  also  decided  that  if  A.  agrees  to  wt 
land  to  B.,  and  C.  being  in  possesrion,  refuses  to 
give  up  possession,  that  an  action  will  lie  by  B. 
against  A.  for  the  non-performance  of  his  contracL 
Co«  V.  Ckn/t  (5  Bing.  440).  It  would  appear 
unquestionable,  but  for  the  cases  referred  to,  that 
from  every  contract  of  letting  or  hiring,  there 
results  a  necessary  legal  obligation  on  the  part  of 
the  lessor  to  put  the  lessee  in  possession  of  the 
thing  let,  and  to  give  not  merely  the  possesion, 
but  to  undertake  that  the  lessee  shall  bold  It  for  the 
term  contracted  for.  In  Sutton  v.  Templet  (12 
M.  &  W.  52),  Parke,  B.  says,  «  The  word  demise 
merely  annexea  to  it  a  condition  that  the  party 
demising  has  a  good  title  to  the  premises,  and  th^ 
the  lease  shall  not  be  evicted,  and  in  Bart  v. 
Windsor,  (IS  M.  &  W.  68)^  It  is  dear  that  ftom 
the  word  demise  in  a  lease  nnder  seal,  the  law 
implies  a  covenant ;  in  a  lease  not  under  seal,  a 
contract  for  title  to  the  estate  merely,  that  is,  for 
quiet  enjoyment  against  the  lessor,  and  all  that 
come  in  under  him  by  title,  and  against  others 
claiming  bv  title  paramount  during  the  term,  and 
the  word  let,  or  any  equivalent  words  which  con- 
stitute a  lease,  have  no  doubt  the  same  effect,  but 
not  more."  In  both  these  cases  the  question  before 
the  court  was,  what  covenant  in  law,  as  to  the  fit- 
ness of  the  premises  for  a  particular  purpose, 
arose  from  the  mere  contract  of  letting,  a  subject 
we  shall  hereafter  refer  to  more  fully,  but  the 
opinion  of  the  court  was  delivered  after  much  deli- 
beration, and  on  a  subject  in  the  oontideration  of 
which  the  present  qoestion  must  have  necessarily 
been  before  h.  The  observations  of  the  learned 
judges  which,  under  a  different  state  of  fact^  would 
necessarily  decide  this  question,  cannot  be  regarded 
as  mere  ill-considered  dida  thrown  out  during  the 
course  of  a  judgment  on  a  different  subject.  In 
Hancock  v.  Caffi^n  (1  Moo.  &  Sc.  521).  A-  agreed 
with  the  defendant  for  the  purchase  of  a  house 
with -the  furniture,  &c  The  defendant  having 
permitted  the  head  rent  to  become  in  arrear,  it  was 
distrained  for.  A.  having  in  the  meanwhile  become 
bankrupt,  his  assignees  brought  an  action  in  case 
against  the  lessor.  Two  objections  were  raised 
first,  that  die  action  should  have  been  in  assumpai, 
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for  the  breach  of  contract;  and  secondly,  that 
there  was  no  implied  covenant  to  Jndnnnify  the 
lessee  from  Uie  non-performance  of  the  lessor's 
covenants  with  the  head  landlord.  Both  objections 
were  overruled.  This  would  appear  to  be  an  ex- 
press authority  that  a  covenant  in  law  for  quiet 
enjoyment  during  the  term,  arises  from  a  mere 
contract  to  let 

We  shall  now  proceed  to  consider  the  cases 
relied  oil  as  warranting  a  different  conclusion,  and 
in  each  it  will  be  found  that  the  covenant,  for  the 
breach  of  which  tlie  action  was  brought,  was  one 
either  not  within  the  meaning  of  the  I^al  covenant, 
which  we  contend  arises,  or  else  that  the  implied 
covenant,  as  stated  in  the  declaration,  was  so 
large  as  to  include  covenants  not  within  the  scope 
of  a  covenant  in  law»  and  that  the  count  was 
therefore  bad  on  demurrer,  as  the  court  could  not 
say  what  was  the  nature  of  the  covenant  relied 
upon  as  broken. 

In  Upton  V.  Ferguson^  (3  Moo.  &  Sc.  88),  the 
action,  as  in  the  last  dted  case,  was  brought  to 
recover  damages  for  a  distress  for  rent  by  the  head 
landlord.  The  plaintiff  agreed  to  take  ,  the  pre- 
mises at  a  yearly  rent,  and  to  be  liable  for  the  rents 
to  become  due  to  the  head  landlord  after  a  certain 
day.  The  rent  was  reserved  to  the  head  landlord 
quarterly  ;  and  a  quarter  from  the  date  agreed  upon 
having  become  in  arrear,  a  distress  was  mad^  for 
which  the  tenant  brought  this  action.  The  court 
held,  that  the  plaintiff  having  made  himself  liable 
for  the  rents  to  become  due  to  the  head  landlord 
after  the  commencement  of  his  tenancy,  he  should 
liave  known  how  it  was  reserved,  and  that  there 
was  no  implied  covenant  that  the  rent  waa  reserved 
yearly.  This  case,  then,  clearly  is  no  authority 
wainst  the  position  contended  for.  The  case  of 
Mettmt  V.  Reynolds  (3  C.  B.  194,  S.  C.  10  Jor. 
560 ;  15  L.  Jou.  N.  S.  226,  C.  B.)  is  of  a  somewhat 
similar  character  j  the  tenant  agreed  to  take  sub- 
ject to  the  terms  of  an  agreement  under  which  bis 
immediate  lessor  held,  the  terms  of  which  were  not 
set  out  in  the  declaration,  and  the  court  held  that 
no  covenant  in  law  could  be  implied  in  the  absence 
of  any  information  as  to  the  real  terms  of  the 
agreement  under  which  the  plaintiff  actually  held. 
In  Jackson  v.  Cobhin  (%  M.  &  W.  790),  the  cove- 
nant sought  to  be  implied,  was,  that  the  premises 
might  be  used,^  an^  j[)u»;pow;  such  a  covenant, 
it  is  evident,  could  not  be  implied,  and  the  court 
gave  no  express  opinion  on  the  abstract  qnestion ; 
but  the  inference  is  in  favoor  of  the  affirmative  as 
the  plainUfl'  had  leave  to  amend,  which  woidd  not 
have  been  nanted  if  the  court  thought  the  action 
unanstainaDlew  The  last  case  we  shall  refer  to  is 
that  of  Grainy  V.  Co^'m  (6  H.  &  W.  458 ;  S.  C. 
9  L.  Jour.  N.  S.  172).  The  declaration  stated, 
that  in  oon^deration  of  tlie  letting,  the  defendant 
promised  the  plaintiff  that  he  shodd  quietly  enjoy 
during  the  term ;  and  that  before  its  terminatiou 
he  was  evicted  by  those  entitled  to  the  reversion. 
The  )K>iot  stated  for  argument  on  the  demurrer 
was,  "  that  the  declaration  stated  a  larger  promise 
than  the  law  inferred,  that  it  would  render  the 
defendant  liable  for  a  wrongful  eviction  of  the 
plaintiff  by  those  entitled  to  the  reversion,  or  for 
an  eviction  in  consequence      the  plainUff*!  own 


acU  (<a«  «MU  COM  her^y  The  decision  the 
court  waa  called  upon  to  make  was  merel;  thii, 
that  the  declaration  did  not  state  correctly 
covenant  in  law  which  should  be  implied  from  tU 
relation  of  landlord  and  tenant ;  and  tboagh  vmt 
members  of  the  court  gave  utterance  to  oUein. 
tions  going  that  length,  these  dicta  lose  miicli 
their  effect,  if  not  wholly  overruled,  by  the  deciuon 
of  the  same  court  in  the  later  cases  of  S,^  ^ 
Windsor  and  Sutton  v.  Templet  and  the  case  of 
Brown  v.  Crump  (1  Marsh,  567),  cited  in  thejnif. 
ment,  would  appear  to  shew  that  the  objectios  i^i 
to  the  mode  of  statement  of  the  covensnt,  ud 
that  no  covenant  existed,  as  in  that  cue  it  fa 
admitted  that  there  was  an  implied  covnuton)^ 
part  of  the  tenant  to  till  in  a  proper  and  hudnad^ 
manner,  but  not  in  a  particular  maoDsr,  k  tat 
contended. 

The  result  to  be  arrived  at  from  the  cmMideti. 
tion  of  these  anthorities  ^ipears  to  be,  tii^  u  ^ 
general  rule,  when  one  person  lets,  or  agretiio 
let  land  to  another,  th«fl  arises  a  covenant  or  con- 
tract in  law,  Uiat  he  has  the  ability  to  grant  lint 
which  he  proposes  to  give,  and  that  be  is  liable  Ibr 
the  breach  of  that  contract ;  and  the  csiet  referred 
to  as  deciding  the  contrary,  are  so  many  ezceptiiHii 
to  thu  rule  ariuog  from  the  peculiar  facts  of  eatti 
case. 

— ♦ — 

Court 

GENERAL  ORDER. 

Saturd^,  84tA  Rintrj,  1U9. 
It  is  this  day  ordered  by  the  court  u  AiDinn:. 

1.  That  DO  recognlBuice  hereafter  to  be  enured  into  tf 
or  for  any  tenaot,  receiver,  or  other  person,  who^  ucni. 
ing  to  the  general  practice,  or  orders  of  tlw  eovt,  orb]' 
any  special  order,  made  in  any  cause  at  natter,  mij  be 
bound  to  enter  into  a  rect^nisaoce,  ihall  be  deemed  to  bi 
completed  within  the  meaning  of  such  practice  or  ttim, 
or  special  wdor,  unless  and  nntil  In  additk>o  to  tbe 
enrolment  therectf,  the  same  ShsU  be  duly  ngisUndiBtti 
oflee  ot  registrar  of  Judgments,  In  porsasnee  asdteoBl- 
log  to  the  provMons  of  the  act  of  the  aeventk  and  d|U 
years  of  the  reign  of  Ber  Majesty,  intituled,  "an  act  fit 
the  protection  of  purchasers  a^nst  jadginenU,  cron 
debts,  lis  pendens,  and  commissions  of  bankroptcf  i  ud 
for  providing  an  office  for  the  re^try  of  all  Jnd^enti  a 
Ireland,  and  for  ameo^ng  the  laws  in  Ireland  re^tctiif 
bankmpta,  and  the  limitation  of  actioDs;"  and  ofu  id 
passed  '.n  the  elerenth  and  twelfth  years  of  tike  iripi  tffie 
Majesty,  intituled,  *•  an  aet  to  fiacUltata  the  traufe  of 
landed  property  In  Irdand:"  bnttbenon-oonipIitDeo  wltb 
this  order  shall  not  a^t  the  validly  of  such  recogtinm 
at  law  or  in  equity,  otherwise  than  as  the  s^  aetii  tr 
either  of  them,  may  in  such  case  affect  the  stflM,  M  i^Mt 
purchasers,  mortgagees,  or  creditors. 

S.  That  the  cliief  or  second  remembrancer  aball  notper- 
feet  any  lease  under  a  letting  made  to  s  tensot  nntil,  it 
addiUon  to  the  certificate  of  the  enrolment  of  bi*  ncogm- 
sance,  a  certificate  of  the  Mid  ragiBtrar  of  jn^maU, 
the  lodgment  and  entry  of  th«  msoMMWidamar  aifantii' 
such  reoognlsaaoa  required  by  the  said  fintMntkael  ad 
to  be  left  with  him.  endorsed  on  a  di^cste  ofaaeb  ant- 
randum  or  nUnute,  in  pursuance  of  the  said  act  tbe 
eleventh  and  tnelAb  years  of  the  reign  of  Her  Majotir 
shall  be  produced. 

3.  Tbattbs  ^odaottoo  oraliks««tifiest««ftl*"('^ 
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trsr  of  judgments  >btU  be  requisite,  with  the  certificate  of 
tbe  enrolmeDt  of  the  reco^iaoce,  to  entitle  a  receiver  in 
•  etue,  or  in  the  natter  of  a  petiUon  under  tbe  mortgage 
art,  vt  tHbe  reut-cSiarge  act,  to  entCr  the  general  order, 
that  tbe  tatutB  do  pa;  their  rents  and  arrean  to  him ;  and 
that  no  receiver  appointed  in  the  matter  of  a  petition  under 
the  jtidgneat  acts,  shall  serve  the  order  on  the  tenants  to 
pt;  their  rents  to  such  receiver  until,  in  addition  to  the 
ctftificata  of  the  enrolment  of  his  recognisance,  a  certificate 
of  tbe  said  registrar  of  Judgments  of  the  lodgment  and  entry 
of  tbe  menonudan  or  mlaute  of  soeh  recognisanoe.  reqolred 
ij  mU  flnt.awiitlaiMd  set  to  be  left  with  him,  endorsed  on 
s  daplkate  of  soeh  nmaorsndam  or  minute,  ia  puraoanoe 
of  »d  act  of  tbe  olaverth  and  twelfth  jtan  of  the  rdgn  of 
HerlUMjt  ahaUlM  filed  Id  the  office  of  tbe  aeooQdary. 

4.  That  all  reeeirera  already  ai^t^ted  shall  proceed  with. 
vat  Mmj  and  before  tbe  first  da;  of  Easter  term  next  enao- 
iag,  to  bare  tbe  scTaral  ncognisaaces  heretofore  entered 
iota  tbem.  or  on  th^r  behalf,  duly  registered  pursuant 
to  the  said  acts,  in  tbe  office  of  the  said  regiatrar  of  judg- 
BtoU,  naleas  the  same  have  been  abieadf  registered,  and 
4o  prodiM  the  Uke  ewUftcate  ^the  said  rec^atiar  as  afMV- 
said,  iafispectthersto,  to  tbe  duef  or  seoind  remembrao. 
etr,  on^pasaiDg  of  thefr  neztaeeoants,  wbomay  therebi 
■llMr  the  eosu  of  sodi  reglstiy  j  and  the  chief  or  second 
ttmtabnaetr  sball  have  power  to  disallow  bis  poaodage 
on  mefa  aeooant  to  anj  receiver  not  prodnoing  such  certifl- 
cate,  dated  on  or  before  the  aaid  first  da;  of  ^ter  term, 
lulefs  WHIM  latiifactory  reason  ahall  be  given  to  him  for  the 
Msj ;  sad  the  diief  or  second  remembrancer  shall  not  pass 
an;  nch  seeont  witlumt  production  of  the  certificate,  and 
is  tbdr  eotMoate  of  tbe  lUlowanee  of  the  account,  shall 
Mats  ttat  lbs  MBB  ma  produeed,  and  the  date  thereof.  ■ 

5.  TbattotbeaaztataiaBient  offuta  tobe  laid  befwe 
tbe  ebief  or  MetBdmwndNraacer  by  aoy  receiver  or  seqaes* 
tntor,  or  to  lai  next  account,  whichever  shall  be  first 
lodged  aAer  tbe  date  hereof,  there  shall  be  annexed  by  way 
of  sefaednla^  a  apociflcation  of  the  several  tenants  by  whom 
recoguisDeis  bavs  been  entered  into,  and  the  amount 
tbseofn^oetlvetj;  and  tbechieforseoondremembrancer 
Aill  oaate  hilo  tha  saa^  and  abail  be  at  liberty  in  all 
MSM  lAut  be  ihaQ  tUnfc  fit,  to  dinrt  the  receiver  or  se- 
qaeetiator,  on  hi«  attomqr  to  effeet  wltUn  a  time  to  be 
ftzod  by  the  chief  or  seeond  remembrancer,  tbe  due  regia- 
tratioB,  ander  tbe  said  acta,  of  aUor  any  of  the  saldrecog. 
niiaooea  wUch  it  may  be  proper  to  have  so  registered,  and 
to  lUew  tbe  eosU  thereof  hi  the  account  of  auoh  receiver  or 
M^MBtntor,  and  to  sospend  the  passing  of  any  aecoimt 
uitil  Mcb  directioQ  ahall  bare  been  complied  with. 

6.  Thata^  party  loterested  in  any  cause  or  matter,  or 
Ibt  neciw  or  scvustrator  appointed  therdn,  miqr  neater 
Mdw  tta  iM  aets,  the  reco^iisanoe  of  any  deceased  or 
diuhaifed  reedver  or  sequeatrator,  orof  aayparU,  which 
■haBnot  bare  been  vacated,  and  the  chief  or  seooodremem- 
bnoter  ma;  aQow  in  his  next  account,  to  any  anch  recdver 
w  (Mpcstiator,  the  cosU  of  such  r^tration,  whwe  he 
■bUtbokitiraa  prapar  that  tbe  same  should  have  bera 

I.  Tbit  the  fee  of  16i.  8d:  shall  be  allowed  to  the  attor- 
tftha  eowt  far  attending  to  register  any  judgment, 
Atctt,  wdw,  crown  bond,  Ua  pendnu,  recognizance, 
■Oder  Uw  Nid  acts,  aad  for  aU  duties  rdatiag  thereto. 
laaaiiof  tbe  preparation  and  ugning  of  the  memorandum 
ui  nioate  to  be  lodged  with  the  registrar,  and  a  duplicate 
fi»noi,  bat  tbe  ddef  or  second  remembrancer,  in  allowing 
•ay  Mrts  aodtt  tbe  fifth  forgoing  order  for  tbe  registra- 
J«»  of  the  reeogaissnees  of  tenants,  may  allow  a  lesser  sum 
lor  ewh  in  bia  diseretion,  having  regard  to  the  number 
J|f('*tmd  hgr  tba  same  attorney,  in  the  same  caoie  or  maU 

D.  B.  PiooT,  C.  B. 
Xmhabd  PmwrATKlB. 
JOKB  BiCHABSa. 


iCoMtimudJi-om  p.  144.^ 
2.  That  aD  dwu«w  haratofbre  aaatifawd,  or  shad  at 
any  tiBe  after  the  passing  of  tbiaaet  be  nwtrined.  by  any 
peraon  or  persons  by  means  of  any  of  soeh  offaneea  mlnat 
the  said  recited  act,  o*  by  any  violence  eomndtted  emtnwj 
to  tbe  same,  shall  be  recovered  by  Uke  appUeations  and 
proceedings,  and  1^  Uke  presentments  of  tbe  grand  Juty  of 
the  county,  count;  of  a  oity,  or  ooanty  of  a  town,  tn  which 
any  such  offence  or  violeoce  shaU  have  been  committed,  and 
subject  to  Uke  traverses,  aod  to  Uke  provirions,  and  hi  Uke 
manner  as  by  the  6  ft  7  V.  4,  o.  116.  and  7  &  8  Vie.,  re- 
spectively is  or  are  provided  hi  relaUoo  to  the  recovery  of 
compensaUon  for  damagea  aaatatawd  by  the  miseUeveualy  or 
wantonly  aetttaig  fire  to,  biimli«,  or  tetroyliv  any  home^ 
outhouse,  or  otlier  buit^g,  or  any  bagi^rd,  com,  hav, 
straw  or  turf,  or  the  setting  fire  to,  bnndng,  or  rfnChy 
as;  boat  or  barge  iaden  with  corn  or  other  provialeBB,  or 
the  killing,  rauming,  housing  or  iojiuiog  any  borae,  mate, 
ass,  or  swhie,  or  any  homed  cattle  or  she^  or  tbe  ^ 
maging,  hijariDg.  or  destroying  any  hank,  gate,  lock,  wtir, 
sluice,  bridge,  dam,  or  other  woA  bt/haging  to  any  peraon 
pttbUe  eaud,  or  navigBtlon;  and  tho  provisions  of  the  said 
two  aeta  shall  be  appUed  for  the  recovery  of  dam^ea  sos. 
tained  b;  means  of  an;  of  such  offences  against  the  saidftst 

redted  act ;  provided  that  in  the  case  (tf  any  of  soA  odfaneca 
committed  in  the  county  of  the  city  (tf  DubUm,  cempensaUoo 
for  damagea  aostahted  by  means  thereof  ahall  and  mn  ba 
recovered  inUkemanneraaby  tbe  4& 5  Tic.  &  10.  Ii  pro- 
vided in  relation  to  the  maUcioua  burning  of  htmaoa,  bnn*, 
lia^ards,  cmi,  or  other  articles  or  effects. 

9.  That  after  the  pas^g  of  tide  act  any  persra  or  poMM 
against  whom  ai^  action  sbaU  have  been  commenoed  ox 
proaoonted  beftrn  the  paaatng  of  this  act.  for  the  recovery 
of  an;  damages  sustained  by  means  of  any  offence  or  vttdence 
committed  contrary  to  tbe  sidd  firsUredted  act,  m  the 
plaintiff  or  plaintiffs  in  such  action,  may  q^y  to  any  Judge 
of  an;  of  the  superior  courts  at  2>ubBt,  for  an  order  that 
such  action  shaU  be  diseontfaiaed ;  i^d  ever;  such  court  or 
judge,  upon  such  ap^oation,  shall  make  aoeh  order  aa 

Bforeaaid,  .and  ahaU  Mder  tbe  oosta  of  the  plaiatiff  to  be  taxed 
as  between  part;  and  part;,  and  upon  the  makiag  of  such 
order  such  aotioa  shaU  be  fbrtbwith  st^ed  or  disoootlnned ; 
and  thereupon,  after  audi  sti^  ^ooeedings.  the  person 
or  persons  who  shall  have  so  ooauaeaeed  or  prosecuted  such 
action,  or  his,  her,  or  thefr  ezeontm  or  admizdstrators, 
ma;  proceed  to  recover  such  damagea,  wKk  tbe  eoits.  In 
the  same  manner  as  hi  the  hnmedlatdy  preeedhiffpcwrlBlOB 
directed :  provided,  that  such  person  or  persons,  qr  any 
person  or  persons  who  hss  or  have  sustained  an;  auoh  dama- 
gea before  the  pasabig  of  this  act.  need  not  serve  or  post 
an;  notice  of  his,  her,  or  their  intention  to  ai^;  for  com- 
pensation  for  an;  soeh  damages  or  costs  upon  an;  person 
or  persons,  save  that  he,  she,  or  the;  shaU  lodge  with  tbe 
secretary  of  the  grand  jury,  as  appUcatlons  forpnhtic  worka 
are  lodged,  an  appUcation,  aetthiglbrth  the  loas  or  damagea 
sustained,  and  the  amount  thereof,  and  of  such  eosts  so 
taxed,  and  setting  forth  the  time  and  place  when  and  irhere 
such  injury  was  done,  and  the  propert;  injured ;  wUch 
appUcation  ahaU  be  scheduled  b;  the  secretary  of  the  grand 
jur;,  and  be  dealt  with,  as  near  as  ma;  be,  as  other  aanU. 
cations  for  compensation  for  damagea  in  other  cases. 

4.  '  And  whereas  b;  acts,  13  Edw.  1,  S8  Edw.  S,  and 
'  10  ft  11  Car.  1,  proviaion  la  made  relating  to  the  recovery 
'  of  damages  againat  the  hundred  or  baKmy  in  respect  of 
'  robbeilea  comodtted;  and  It  is  expedient  that  bq  mneh  of 
'  the  aaid  recited  acts  should  be  repMled,  so  Car  aa  rdateo 
*  to  htland  :*  be  it  enacted,  that  aftw  Uie  paasing  of  tUa 
act  so  much  of  the  said  last-recited  acts  as  relates  to  any 
remedies  against  an;  hundred,  or  to  the  recovery  ttf  dama- 
gea  against  any  hundred  or  baron;  in  Ireland^  or  the  inha. 
bitants  thereof,  in  respect  of  an;  robbery.  shaU  be  and  the 
same  ia  hereby  repealed,  save  and  except  as  to  any  action 
or  ivocee^ng  heretofore  eonrntenced;  and  in  the  case  of 
any  such  aotioa  m  proceeding  heretofore  eomm«wed,  the 
same  shall  and  may  be  atayed  and  dla continued,  is  Uke 
manner  and  subject  to  like  regolatiooa  as  bmhi-beftace  pro- 
vided aa  to  stayiBgaDd  dlaeoDtindnf  j^cee^uga,  andafter 
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neh  sttjr  of  procMdingi  the  persoo  or  penona  who  ihill 
hare  m  oomnMOOod  or  prosecoted  fuch  aotloQ,  or  hi»  or 
thdr  ttKoeatort  or  admlaiatnton,  tod  iIm  maj  panoQ  or 
pefWMi  who  sh«U  bar*  matidned  anj  nch  danagM  by 
MUM  9i  vty  robhar)'.  and  for  which  h«  nigfai  bow  bare  any 
MMdr  nndar  tiw  a^  noHad  acta,  aad  whoahall  uC  b«ra 
WM<M>d  Mj  aatloa  arpMeaadlag  tharaftnv  baftmtha 
yaulof  of  tUa  act.  Ua,  har,  or  their  axociUfvi  and  adn^ 
■latntata,  (faaitbarofaoehoaMa,)  may  proooad  to  raoOTtr 
aooh  dawaffaii  and  in  the  cue  of  an  action  baing  commeao»<^ 
the  taxed  coats  a«  aforaaatd,  and  ni«j  reoorer  the  aame  ]ij 
praianfeat  of  tha  fraud  jnrr,  to  tiie  aaiae  mannw  ai  in 
the  UnmedUtaly  praeading  proviakma  reepactirel;  ^rooted : 
proridad,  thataiuh  panoaor  paramunaadnotaerreorpoat 
ta^  aotioa  «f  Us.  hm,  ar  thdr  intention  to  ajvly  for  eon- 
pMaatioB  for  any  aoeh  damage!  apon  any  paraon  or  penona, 
•afathatka,  ah^  tlKy  ahaU  lodge  witii  tha  aacratary  of 
tha  KiapiBtiya  grand  Jwr  aa  appUmitiooa  for  pnMawacka 
art  looted,  an  appUoation  Mtttag  ftrtfa  tha  damagaa  ana- 
tained*  and  tlie  amonnt  theraaf,  nd  la  the  oaaa  of  any  ae> 
tfoa  Dommeneod,  tha  taxed  coata  as  aforeaaid,  and  aetUng 
forth  tha  tfane  and  plaoa  whan  and  where  such  robbery  waa 
auMlUnl.  and  thapaitionlBr  property  robbed,  which  appil* 
aatioaahall  be  aehadnladby  the  aaoratary  of  the  grand  Jury, 
■ad  b«  dealt  with  aa  other  a^Uoationa  for  eompeniatioo  for 
ilaBiigli  Im  otter  eaaaat  protidad,  that  aodi  damages  ihaU 
ho  lavlod  off  tho  bnoagr,  oobd^  of  a  oi^,  or  ooonty  of  a 
town,  in  whleh  sneh  robbery  shall  have  bean  onmmlttod. 
A.  jLnd  bo  It  onaotad,  that  thla  aat  ahiU  ntand  only  to 

0.  And  be  it  eoaetect  that  this  act  may  be  amended  or 
Wjialid  by  — y  «et  to  bo  poaaodlatUa  praawt  iwrioa  of 

ftlflMHBt. 

Cap.  tXX. 

Ab  Act  for  ^apeniing  with  the  evidence  of  the  prodanuitlona 
on  flaea  levied  In  tha  Conrt  of  Common  Plena  at  Wtat- 
mMtr,  plat^tfjwi^  1S48.] 

Cat.  I^L 

AaAfllto  oantfauMtolho  SOthdayof  Jd^  IBbS,  ud  to 
tkoaadofthattanaaxtaaaslonofparltament.  Her  Ma. 
Jaily'a  eOMlllllMi  fte  bniiding  new  ohnrohaa. 

[aiat^iVWf,  1S46.] 

Cat.  LXXn. 

Ah  A«k  to  aaoiid  tha  acta  relating  to  tha  eoDBtabvlary  (broe 
fat  iralwd^  and  to  amend  thaprorlalona  for  tha  payment 
of  spadalooQBtaUei.  [Slat^^nuf,  1649.] 

See.  1'  i^vcr  to  Lord  Linteiuutt,  tofixtmUain 
eotutablet. 

S,  8dm  of*  Umittd  latmbtr  i/cwufa&fas  mdtr  t  ^ 
S  Fief.  e.  7fi,  eo»<Mifed^ 

S.  JVhaiW  t^tonMiabutary  ekarptaih  en  conaolUnftif 
Aittrf  fo  h§  fixed  by  lord  jAtutenant,  {rc. 

4.  iUiit  of  charge  on  coimtief  and  boroughtfir  emu  ta- 
bular}/force  appoiMted  on  appHeation  of  town  eonn- 
^tfa  borov$H. 

A.  Prtmortitm  of  tt^^inapeetora  and  head  eoiutabUe  to 
additioiuU  force  appointed  on  eert^eate  ufmagie- 
trate$t  or  appiicatiom  from  town  eomneU  of  a  bo- 
rough. 

e.  Jfeon^abularifJtallbaordertdwidtrAemUhority 
of  6  r  1^  4,  &  18,  to  repair  tomnyoAtrphea, 
fe.,  and  a&eenee  e*eeed$  five  d^t,  the  axpente 
to  be  charged  thereto,  and  paid  jy  preoentment, 

y.  Where  eonetabnlenf  ekatt  be  required  wider  8  j>  0 
Vict.  c.  46,  to  kiep  the  peace  near  raihmf  worht, 
eempoMf,  ^e.  requiring  the  tame  to  pay  the  expente. 

8.  Arm  (jf  certificate  to  be  laid  before  grand jvriet. 

9.  Conatabnhry  to  aetin  adjacent  comntiee, 

10.  Aaaiatant  intpedor  general,  or  a  oomity  jnejMctor 

ar  tnb-in^>eetor  appointed preaidenttjf  lAcAupce- 
for  general  or  deputy,  stay  iaowtrf  and  examine 
on  oatk  itm  the  truth,  j*e.  ofchargea  againateon. 
ataXndarg. 

11.  OaAanapp^umnAmajfUtalumh^/bnontmagiM. 

Irate  eBqr. 


IS.  Receiver,  with  content  oftreeanry,  aujmtait 
peraoH  to  act  for  him,  and  dram  an  tith^tf 
Ireland,  in  eaae  of  hit  ilbuu  or  dbaoKt, 

IS,  Orderadrawnbgjuatieeaforpai/mentofipttUltt,. 
atabUaandtrprooiaionaof^^  9  W.A,e.  IoLmU 

14.  6  4-  r  W.  4,  ft  W.  Jrc,  amdthiaaa,  tm^' 

ema. 

15.  Sduduka  to  be  part  qfthe  act. 

16.  Aet  m^  be  ammtded,  ^e. 

•  Whereas  it  Is  expeAent  to  altar  and  amend  tend  jn. 

*  vidons  of  the  acts  rdating  to  the  eonsUdndsry  font^ 
•Ireland!'  ba  tt  enacted,  that  the  Lord  LlentMuntarMW 
chief  gorcmor  or  gOTeniot*of.Awfawfma7i9p(iiBtiBda. 
niial  salary  aa  may  aeem  proper  to  ba  paid  to  «acli(SM,||, 

appofaitad  or  to  be  afpolatod  nador  ai^  of  the  aeb  M*  h 
foroe  rriativ  to  tha  conetabnhgy  foam  la  ielmd,  w 
exceeding  thirty-elgbt  poonds  for  each  moooted  mmbtk^ 
and  thtity-slz  pounds  for  each  dUmoootad  oooa^k, 
and  to  direct  that  aacfa  annnal  aalary  shall  rnmwim^ 
fkom  the  first  dsy  of  April  In  ttds  praaaot  yaer. 

>.  *  And  wbareaa  vndar  the  I  A  S  Tlet.  a.  Tl^  wari 
'  oftheoonat^Uaoor  tha  add  ftaroaanat  ineathih 
'Moa^  of  a  ialnx  oftetj  poonds  per  aaaan.^'hl 
aaaoted.  thataaoh  oraaeheonslaUoaabaileaMlBHtoK 
celTfl  the  sidd  aalvy  nntfl  Uia  Lord  Liaotaasnk  daU  ite. 
wise  ^rect,  snd  that  ttm  Lord  Uentensnt  mir  dbwih 
said  salary  of  forty  poonds  to  be  paid  to  any  othwewit, 
Irfes  ;  proiVlded  always,  that  the  number  of  wwitiHai^ 
erirlng  sneh  salary  shall  not  at  any  one  time  etetailfym. 

S.  *  And  whereas  by  9  &  10  Tlet  e.  97,  it  wMfn 

*  Tided  that  the  whole  coat  of  the  oonstabdwy  tmt,  m 
'  as  therdn  mentioned,  ■hoald  be  paid  oat  of  the  rwiiHiin 

'Amdt  ndwhareuhlaaxpodtaBttodalMiHthiM. 

*  bar  of  oOoara  and  nan  Hhoaa  pay  and  eapeaNi  aqi,  K 

*  der  tha  said  act,  be  charged  npoo  the  Mid  wiillaa 

*  And  ftir  each  connty,  oonoty  of  a  dty,  er  cout;  iti 

*  town  ia  Ireland!'  belt  enacted,  that  the  inBb««f(i. 
eera  and  man  chargeable  to  the  aold  eonstMatsd  tediM 
be  laeh  as  the  Lord  Ueotanant  or  other  Matpnnmm 
gOTcmors  of  Ireland  maj  consider  to  be  reqrir<  batiU 
not  exceed  in  any  year,  after  81st  March,  IM. 

4.  '  And  whereas  It  Is  expedient  to  detnlai  ftiNn 
'  to  be  eharged  opon  each  eoonty,  w  aqr  pirt  «  Met 
'Oaroof,  or  any  ooonty  of  a  <Atj  or  oootyefstenh 

*  Ireland,  where,  by  the  laws  now  In  forte,  eanmdUcjd 

*  the  expenses  of  any  constabtdary  f6ree)a  ehMgHblclln- 

*  upon,  and  also  the  som  to  be  charged  apon  uj  baraih 

*  for  which  a  oonstabnlary  fbrca  sh^  be  a{ipainled,  hpa. 
'  inaoee  of  an  act  of  the  8  A  4  Tlct.  e.  108,' tim  ilUrOt 
Slat  March,  1648,  ntdi  cases  there  ihsll  be  dwgidilele 
eadi  soeh  county,  connty  of  a  city,  ooan^  ef  ■  tos^  a 
borongh,  per  anntan,  for  each  snb-inspeetor  dm  ncit^  ef 
the  aom  of  one  hnndred  and  sixty  poaads,  fo  MAhal 
eonataUe  one  molaty  of  tha  ana  of  eeienti  posaii,  mik 
each  eoDotaUa  or  sab>eeiiatdiio  one  moMyeflhBimtf 
tUr^.ftTe  pounds  two  ahlHlngB  and  ilxpmm,  mi»tt 
vrarj  fraeUoosI  part  of  a  year. 

5.  That  where  an  additional  eenataboUryfrnihiBkm 

beeo  oertifled  by  the  msglstrates  of  any  omb^,  ■»  w"^ 
law  provided  to  be  necessary  fbr  tlw due eiecBticerfw 
law  within  such  county,  and  shall  be  ^pohited  in  ccotosiq 
with  such  certificate,  and  also  where  an  eddUionl  tcaA- 
bolary  force  shall  be  appdnted  for  any  boroogh  mdff 
pioviaionsof  theS  A  4  Vlot  c.  100,  the  Lord  Urtw*. 
to  qipednt  one  anb.inBpaator  fior  ovary  fifty  oooit^iM 
■ob-ooDi tables,  and  one  head  cooftiWe  fw  enrj  tiraitj-*" 
constables  andinb-cMistables,  so  appdnted;  tadtbtupaN 
of  sneh  Btd>-inBpeotors  and  head  eoottablcs  ihril  b<  «^ 
able  opon  sndi  county  or  txnongh,  and  be  repsid  'TP" 
jury  [Resentment,  or  from  the  borongh  find, 
manner  as  the  expense  of  the  oonstfUes  wdsdx"*** 

wiio  may  have  been  so  appointed.   

8.  •  And  whereas  by  6  A  7  W.  4.  «.  It,  *" 
'  general  is  authorised,  aohjoet  to  the  dboeHMMdM^ 

*  of  the  Lord  Lieutenant,  to 

*namber  of  the  cMStalmlary  fcrea ef  «y •JSLtS 
'of  ogH/,  ooonty  of  ft  foWD,  or  town  iwnii* 
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•  g«  and  npdr  to  uy  place  or  pbcM  lo  may  otli«r  eoonty 
<  or  cooaUat,  or  in  itnj  couatj  of  ■  citj,  or  oonatj  of  ■ 

•  torn,  or  town  aad  BbortlM  t  end  whcreu  in  tb«  uld  act 
•ofOa  f  *  10  Viet.,  dweaieof  a  portion  of  the  form  of 

•  MM  co«Bt]r  teoporarUj  lent  hj  the  biipect<v  general  into 
'  nothBr  eaaaty  waa  not  prorlded  for :  be  It  enacted,  tlwt 
wtwae* er  anj  oStcer  or  ottoers,  head  or  other  constable  or 
toMtibtai,  or  anb-^outahle  or  conatablea,  ahall  be  (vdored 
by  the  hupeetor  general,  to  go  and  repair  to  any  place  or 
placM  in  anj  ooonty,  conntj  of  a  city,  or  coontj  of  a  town, 
other  than  that  to  which  he  or  they  may  beloag,  and  shall 
be  abaaat  fron  Ida  or  their  proper  oonnty  w  pUoe  more  than 
iTtdaya,  theoou^,  eow^  of  a  dty,  oreoonty  gf  atown 
towUA  he  or  thn  abaU  be  ao  ramored  ab^  in  oaia  the 
tofd  Ueatenant  aliall  ao  direet,  be  dtarged.  at  and  after 
(fee  ntaa  hardn-beftire  apedflad,  vrfth  a  moiety  of  the  ez- 
pMHof  oaefaand  oftov,  head  ooMtaUe,  or  aah^oonataUa 
ignag  the  period  at  bit  at  their  refludning  In  saeh  eoonty, 
enutf  of  a  city,  or  eonnty  of  a  town ;  and  the  anMont  of 
rach  Boiety  ihaU  be  rofMid  by  grand  Jnry  praaantunt.  In 
Eke  Manner  as  aq^  bobbs  fa^AI*  in  trngaek  of  the  oonata- 
bakiy  tees. 

7.  '  And  wbereaeby  an  act  of  the  8  &  0  Vict.  o.  46, 

•  pnfUoa  b  mad*  fbr  tlie  qipointmait  and  payment  of  ad- 

•  IMmi'  hsad  and  ether  eonataUea  fbr  hee^ng  the  penee 
•la  the ad^dtoarbood  of  raflway  woilner  other  piUiDo 

•  wtffca  ia  Mod:'  be  It  enaeted,  that  whMiever  tnohad* 
CUooal  head  or  other  eonatebke  shaD  hare  been  or  shall  be 
laplojed  te  the  pnrpoMO  and  nnder  the  provl^ona  of  the 
mai  taat-iedted  aot,  the  company  or  other  parties  carrying 
(B  fteh  i»Bw»j  or  other  public  works  ahall  be  chargeable 
for  the  tipnse  of  such  head  and  other  constables,  bat 
Mcorflag  te  tha  proportion  of  head  and  othn-  constablsa 
herdaMlm  provided,  and  alio  aocordlnr  to  the  lealeof 
ihMtifcgiiln  ware  fraridedfar  hand  and  of  her  eeoatablea. 
we  tWsaA  eoamy  or  pnrtfao  ahall  be  Aaigeable  to 
lha  nhokandiat  Sirthamdeir  onlyofanoh  reapeetire 
latea  ef  Ai>ta> 

&  'AadirtwaaabytheS  JE4W.4,e.  18,  the  Xaapector 
*0«n«ilIsfaqabed  to  make  oat  a  certificate  of  the  monies 
'  ehergesWi  naiar  the  add  act  on  each  county,  eoonty  of  a 
'  dty,  coaa^  of  a  town,  or  any  part  of  a  ooonty,  apedfy- 
■lagtbaAnaor  serrloe  In  re^eet  whereof  saeh  charge 
■ai^tava  bean  iaewrad,  and  tranamit  the  aaate,  friien 
'ajprsrsdaadeerittedby  the  eUef  or  nnder  aeonrtvyof 
*tta  Lord  liet— lit,  to  the  aeeretary  of  the  grand  Jury 
■ferseeheoaa^t  eoon^  of  a  dty,  and  conoty  of  atown, 
<oae  wade  beAire  eadi  asslne  and  presenting  term,  who 
*Mllay  theaame  Itefore  tiw  grand  jary:  and  whereas 
■taMs  hare  ariaen  in  some  caaea  with  respect  to  the  anf- 
'Adeaey  of  eertlAeates  wbidi  have  been  laid  before  grand 
■JwHS  in  porsnaooe  <rf  the  add  enaotmwt,  and  it  ia  expe- 
■  diait  te  prorida  a  form  ef  oertifloato  whldi  diaU  be  wot- 
'fdnt  la  an  eaaee be  it  enacted,  that  the  oertlfieate  to 
bi  ttaaaaMed  by  said  laspeetor  general,  or  by  his  duties, 
letesacrelary  of  the  (TMid  Jnyof  any  ooiutty,  eonity  <rf 
a  di7,  or  eoaaty  of  a  tows,  before  any  aadaea  or  presenting 
tens,  ihall  be  made  in  the  fvm  eontalned  in  the  adMdnle 
(B.)  to  tUa  act  aanaxed,  or  to  the  like  eOhot,  and  shall  not 
be  nfahed  to  state  aay  farther  or  other  pwtietdars  than 
nek  u appear  In  the  said  form;  and  in  case  of  tliere  iMlng' 
ao  iiapedflr  goiersl,  or  In  case  of  his  absence,  any  such 
CMtlkats  may  be  dgned  by  one  of  the  dqpa^  bumotofa 
pnml.  «nd  ahaD  be  «f  like  validly. 

%.  1h*  baa  and  after  the  paa^  of  ihia  aot  tha  oOcera 
■alMB  d  Aa  eoaatabnlary  force  ahatt  have  the  aame  righto* 
pnM%aal  aniheritiaala  and  for  eadi  of  the  eonntiea, 

 Ilii  af  dttae,  and  eoBaflaa  of  towna  htmadlatoh  ajja- 

evt  to  that  to  wlileh  thv  mg  bare  been  appointed,  m  tf 
Okj  had  been  appointed  for  aoeh  eoonties,  ooontlea  of  oltiaa 
er  eeaalisa  of  tewoa  reapeodrelr. 

10.  'Aadwhereasbythe6&7  W.4,  0.  18.  It  is  enaeted 
'  that  tha  fai^eotar  general  or  depoty  Inspector  general,  or 
*aB|  othar  p«oo  or  personi  to  be  QQmioated  for  the  por- 
'pasa  by  the  I«rd  Llentenaat,  to  eiamina  on  oath  Into  the 
'Itath  of  aay  chargea  m  aoipldals  preferred  agalnat  any 
*|irao*,ofaay  aeilaet  or  viotatlra  of  dntj  toMaofloe: 
'lad  wbcraaa  by  the  8  &  8  Viet  e.  75,  H  b  enaeted,  that 
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*  an  witnesMa  snnOBOned  I7  the  Inqeetor  genenl  or  depoty 
•Inapector  general,  or  person  or  persona  nominated  at  any 

*  time  Ijy  the  Lord  Lleatenant,  shall,  daring  their  attend- 
'  anee  irt  andi  InqtUry,  and  in  gdng  to  and  retondng  froai 
■the  name,  be  priTUeged  hwm  arreat ;  and  that  all  peraona 

*  ao  onmmoned  who  shall  reftise  to  be  sworn,  or,  being 
'  sworn,  shall  reftue  to  giro  evidence  or  to  answer  dl  aaeh 
*4oestiOQS  as  may  bele^Uy  demanded  of  them,  ahaQ  finu 
'  fdt  and  Inonr  such  pendty,  not  ezoeeding  ftra  poonda,  » 

*  the  add  inspector  generd  or  deputy  inspector  general,  or 

*  persons  hd^g  snob  Inqoity,  shall  direct,  and  in  deihult 

*  of  peyment  thereof  ahall  and  may  be  Impriaooed  Cor  such 
■period,  not  exceeding  (oe  month,  as  aaeh inspeetorgmnd 
■or  deputy  Inspeetor  geneialt  erpmon  or  persons holdiog 
■anoh  inquiry,  m^  dlreot  and a^fodge  t*  b*  it enaoted,  that 
Aram  and  Bft«rthe  pasalng  of  tUa  net  the  aaalatant  in- 
spectors  general  (without  any  apedd  appointment),  or  for 
any  oonnty  lnspe<^  or  anb-inqieator  who  ahaU  be  ajipoint- 
ed  Iqr  the  Inspector  geoerd  (or  in  Ua  disenee  by  one  of 
his  deputies)  may  be  president  of  any  ooort  of  inqdry  into 
the  truth  of  any  ehaxgee  or  oomphdnta  preferred  againat  any 
member  of  the  add  conatalmlary  foroe  of  any  n«|0eot  or 
violation  of  d>^  in  Ua  oOoe,  to  ezaadna  on  oath  Into  tha 
truth  of  sttdi  dutfgea  or  ooaapldnta,  and  to  anaaiBon  a^y 
witness  or  witoeeees  on  aoch  Inqniry,  and  to  net  in  aU 
respects  in  relation  thereto  aa  aObetaally  aa  oanba  dona 
ondv  the  add  recited  acta,  by  the  Inspector  generd  vt  a 
deputy  inqiector  general,  or  by  wj  penoo  nondnated  for 
the  purpose  of  holding  sndi  inquiry,  by  the  Lord  LionteoaBt; 
and  the  witneaaea  stunmoned  to  attend  auoh  Inquiry  shaB 
have  the  name  ]»iYll^  from  arrest,  and  didlbesdijeot  to 
the  aame  pendtlea  for  foba  awearing,  and  far  refosing  to 
be  sworn,  or  (bdng  awtnn)  to  give  evldsne^  or  to  anawer 
all  audi  VHBtiiDMaa  nay  bo  legally  doaandad  of  thaB,8a 
aia  proridad  ia  tha  aald  aatai  pmldad,  that  if  any  tea  or 
imprisonment  ahaU  be  fanpeaed  by  the  president  of  any  aoch 
ooort,  or  person  or  ponwnahoWiig  nwh  Inquiry,  tvon  any 
peraon  aommooed  to  attend  thereat,  he  or  they  ahaU  forth, 
with  specially  report  the  some  to  the  Lord  Lieutsoant  or 
other  chief  governor  or  gorunora  of  Ireland. 

II.  •Andwhsenaaby  thesddaotof  thaSft7W.4.e. 

■  \%  a  eartaitt  oaUi  b  required  to  be  talcen  by  all  peraona^ 
*pdoted  nnderthe  said  art,Baidtobo  adnrinlateredby  any 
'  t  wo  ma^atratea : '  be  It  Kiaoted,that  after  the  paaaiag  of  thb 
aettheaddoatbinivhatakMibafomandadnilntBtarad  by 
one  magtetrala. 

IS.  <  And  whereu  by  the  add  aot  of  the  6  &  7  W.  ^ 
'  the  Bank  of  IrtiaMd  b  authorised  to  pay  the  drafta  of  the 
'  reodver  only,  eoonterdgued  by  the  inspector  generd  or 
'  one  of  hb  deputies  for  copstabnlaryaerTioea:  andwhereaa 
'  the  receiver  may  .from  lllnesa  or  alMence  on  leave,  be  unalde 

*  to  draw  each  dnifta :'  be  it  enacted,  that  the  add  reedier 
shall  submit  for  the  ai^irovd  of  the  commiasionera  of  Her 
M4]eaty's  troasury  tiu  nama  of  a  ptraon  to  aot  ftn-  the  add 
reoeiver  daring  Ida  lllneaa  or  in  hb  absence;  and  whan  the 
oommlaaionera  of  Her  HijaB^'a  traaaaiy  ahaU  dgnUy  to 
bin  thair  ivproval  of  sndi  peraon,  the  add  oomadadonera 
ahall  notify  the  same  to  the  inspector,  generd  and  to  the 
aeeretary  of  the  Bank  of  behmd,  whereapon  the  governor 
and  company  of  the  Bank  of  Irdand  may  pay  the  drafts  of 
the  person  so  named  and  approved,  to  draw  on  the  acoount 
of  pnhltc  uKHiiea  for  the  add  constabulary  foree ;  provided 
that  the  drafts  of  auoh  person  ahall  be  ooonteraigaed  by  the 
inapeetov  general,  or  by  one  of  hb  depotiea,  and  altaU  ocpraaa 
whether  they  are  drawn  dn4w  ^  IDoesa  or  abaenea  of 
aaid  rtodvar  i  and  the  aaid  reodver  and  hb  awetlea  ahaU 
ha.  and  thqr  are  hacaby  dadarad  re^ondbla  far  the  aet  ar 
aeto  of  aoiA  person  ao  aothoriaad  by  aadt  raeelrar  to  aet  In 
Uababalfaaaforesdd. 

18.  ■  And  whereas  by  an  aot  of  the  1  &  3  W.  4,  e,  108, 
'  it  waa  provided  that  in  oase  any  tumult,  riot,  or  tttn^  is 
'  ^^ehendad,  aay  two  or  more  Justices  of  the  peace  may 
'  appoint  apedd  consteblea :  and  whereas  by  the  same  pA 

*  power  is  given  to  the  Justices,  as  therdn  mentioned,  to 

■  iasne  orders  on  the  treasorw  of  the  county,  eonn^  of  the 
'd^,  or  oonnty  of  tha  town  in  wMehanA  apedd  ooaataMea 
'  ahall  Imre  aarved,  dbraatlng  aadi  tieaaarer  to  pay  to  the 
'said  ^eoUl  eottstablea  aoch  aHowaooe  for  their  trooble. 
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■loHoftinu  and  othor  eitpMiM  «  thqr  migr  deniifiti 
*  and  wtaerau  doabte  ham  ubm  In  soma  osM  u  to  the 

■  Iflgallt;  of  sodt  orders  on  the  treunrer.  in  conteqaeoca  of 

■  thdr  IwTioK  been  made  payable  to  the  clerics  of  tht  re- 
'  speetire  petty  eenioos  :*  be  it  enacted,  that  any  inch 
orders  drawn  in  the  manoer  last  mentioned,  or  to  the  Hke 
effect,  shall  be  as  good  and  ralld  as  aay  snoh  orders  drawn 
as  in  the  s^d  act  prorided;  and  that  th6  grand  Jnry  of  anjr 
county^  eoonty  of  a  city,  or  connty  of  a  town  in  Ireland 
may  preaent,  wtthoat  prefloas  application  to  presentment 
■esslona,  to  be  ndsed  off  saeh  county,  ooonty  ot  a  dty,  or 
eooB^  of  a  tottDt  or  any  barony,  half  banmy,  townhod, 
or  other  division  or  deoMaiaatien  of  laol,  wItUn  wUcfa  any 
■och  spe^  constaUea  may'  hare  served,  the  AilI  amount  of 
all  soms  paid  by  any  sncli  treasarer,  whether  each  order  at 
orders  sliall  have  been  made  in  faronr  of  each  Indiridaal 
spedal  eonstabte,  or  in  fliTonr  of  the  elerk  of  the  ptttj 
sessions  of  the  ^stiiet  in  wUeh  soch  special  <Mnutables 
may  have  acted,  and  whether  suoh  orders  sliaU  tiare  been 
made  either  before  or  after  the  passing  of  this  act  i  and  in 
oan  of  audi  OTdera  made  in  faToorof  the  dark  tS  the  petty 
■radOBSf  snoh  derk  afaall  dnly  pay  oror  to  aooh  eonatiAles 
any  monies  recdved  by  him  by  virtue  of  awih  wders,  and 
Itonvard  to  the  treasurer  a  receipt  from  each  oonstaUo  for 
tiie  amount  p^d  to  him,  and  a  eertUoate  from  the  magis- 
trates at  petty  sessiona  that  Buoh  anms  hare  bOaa  ao  pdd 
by  th^  wder. 

14.  That  the  add  redted  act  of  fbt  sixth  year  of  the 
reign  of  His  late  Mi^Mty  King  WUUam  the  fourth,  and  the 
several  acts  in  foreeamenfiagUw  aamo^  and  tlilB  Mit,  ahall 
be  oonstmed  as  one  act. 

16.  That  the  scbednloa  to  Ola  aet  annaxad  aloOt  be 
deemed  part  <tf  tidi  aoC 

Iff.  ^ntat  tUi  Bflt  may  Iw  araoodad  or  npealad  by  any 
ut  to  be  paiaod  In  this  aassku. 

SCHEDULE  <B.} 

C0N8TABTJLABT  OF  JBELAND. 

CamncAn  t^thanxpntn  of  CoxarAauBBT  romfnts 
to  ba  prwanted  by  tka  Graad  Jury  of  the  eowty  of 
and  to  be  kfled  im  tbe  diatriets  maatloiMd 
thtrtfa  fur  tlM  half-year  eoairaaiiclog      and  ending 

Amoimt. 

^ipeiuie  of  ^iprdMndon  andoon- 
reyanca  of  prlaonera,  and  to  bo 
presented  on  the  ooonty  at 
large,      -      -      -  - 

Ditto  of  a  force  wUch  is  ex. 
tra  of  the  estabUshmeot,  and 
to  be  presented  on  the  cona^ 
atlarge,      -      -      -  - 

Ditto  atto  Stto  and  to 
be  preiented  on  the  banmy  of— 

Ditto  ^to  Uttxt  and  to 
be  pretentod  on  the  half-barony 
of,      -      -      -      -  - 

Ditto  ditto  ditto  and  to 
be  presented  <m  the  townland 
of,  

yfa  do  hereby  certify,  that  the  above  demands,  amount- 
ing to  are  correct,  and  jnst^  cba^eaUo  to,  and  to 
be  levied  on  the  diatrlota  above  mentioned. 

A.B.t  Bupeetor  general  [or  deputy 
Inspeetorgeneral]  of  constabnlaryi 
CD.,  receiver  of  opnstdmlary. 

Approved  and  eertifled,  JS.^,  cMef  [or  under]  secretary. 

Cap.  LZXin. 
An  Aet  to  eontinoe  until  tbe  S  1st  otJufy,  1849,  and  to 
the  eud  of  the  then  session  of  parliament,  certidn  acts  fOr 
regulating  tnmi^ke  roads  in  Ireland. 

[SUtAvffUit,  1848.] 
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TEEATI8B  ON  THE  LAW  OF  PROPEETT  a 
adulDtoteed  bj  (he  HOUSS  OF  LOBDS.  Br  9rB,B.S(Kn. 
1  »ol  royil  8»o.  SI  lit.  Od.  boaidi.  ^ 
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pOSCOE'S  LAW  OP  WIS!  PRIU8  EVIDENCE  i 
{T  .,  ^jS?*!*^^  o'^'Mmxm  » the  trial  Acttn  « Ibi  hM 
By  H.  KOSCOE,  E«q..  ot  the  Im  ItanlB,  BnWwtjJi.  few* 
EiUnon,  with  ocKUtde^aUe  eddUiSH,  hiTtKlJiwK^rLST 
Uw.  ItoI. royal  tteo. tie.  ' 

A  TREATISE  ON  THE  LAW  OF  EVIDEKC3E,  ■ 
■p-  adniliditmd  in  Etadaad  and  Iidandj  wWi  IMMiMtak 

artbeMiddlaItaBpUkBaAlv.MXnr:  f  vshkmfrieihflML 

A SELECTION  OF  LEADING  CASES  IN  Tnw 
Branchet  or  the  Lmt,  with  Notes.  By  JOWVVflUUTIS^m, 
Em..  oTthe Inner Tei^le,Bawlrter.a<.Uw.  ntadBHtelrat 
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The  Namet  of(h»  GenOemen  who  Jhvour  Thk  Irish  Jvust  with  Reports  in  the  several  Courts  of 
Law  and  ^fuity  in  Ireland,  an  as foSows : — 

Court  of  Cbuuwr,  to-  (  ^'7' 

AppcaM  (_  ri8teri.«t.L«w. 


f  WiLiiiAM  BoBKBiEsQ.,  and 
BoQs  Ciwtt..... <  William  Jobn  DuiiDAg,  Esq., 
C  BaiTiitara-at-Law. 
C  Chaklbs  HaBB  Hxkphill,  Giq. 
3    tnd  ' 

1  WiLUAH  HiCKsoM,  Ea^-,  Bar- 
C    iiste»-at  Law. 


/w#  «f  ic«,»«fln«    ^  Jo""  BlacxBak,  Eiq.,  and 
^JiL^**^    )a.  Hjc«t,  Baq.,  BarFtatenwrt- 

C  Law. 

Queen's  Bench,  inclad-  rFLOBEi(CEM'CABTnT.Esq.,and 
lag  avil  BiU  and  Be-  j  Samuei.  V.  Pbbt,  Esq., 
gistry  Appeals  (  Barristers-at-Law. 

Exchequer  of  Fleas,  in-  f  Cbab.  H.  Hsvphili,,  Esq.,  and 
eluding  Manor  Court  j  Williah  Hicksoii,  Eiq.,  Bar- 
and  Bcgialr;  Appeals.  C  riaters-at-Law. 

Conunoo  Plea.  |  ^e^.^^:;!"''  ^' 


DUBLIN,  MARCH  S4,  1849. 


Wbilbt  the  advocates  of  the  antagoDisiog  schemes 
foe  Ibe  the  Irish  poor  are  ar^ng  arguments 

in  favooc  of  individualizing  responsibility,  on  the 
one  hand,  or  cfaamng  the  support  of  the  paupers 
of  the  Sooth  and  West  of  Ireland  on  the  industrious 
inhabitants  of  the  Nortii  and  East,  on  the  other — 
from  the  fertile  brain  of  Sir  Robert  Peel  has  sprung 
a  proposition,  vhich,  from  its  vastness  of  coDcep- 
ttoQ,  its  tendency  to  roll  back  the  flood  of  pauperism 
which  threatens  to  overwhelm  the  whole  island,  and 
raise  its  blighted  provinces  to  a  prosperity  which 
the?  never  before  enjoyed,  is  worthy  of  the  sagacity 
and  the  renown  of  this  statesman. 

He  proposes  that  Government,  through  the 
agency  of  a  Commission,  should  get  possession  of 
the  properties  of  the  ruined  landlords  in  the  pau- 
period  districts,  on  equitable  terms,  and  arrange 
for  thor  re- distribution,  thus  introducing  new  blood 
into  Ireland,  ner  enterprise  and  a  new  division  of 
property—a  proporition  by  which  every  one  inte- 
rested would  be  advantaged, — the  pauper,  who 
vooU  be  employed  and  fed — the  purchaser,  who 
would  be  oiabled  to  lay  out  his  capital  to  advan- 
tage— the  country,  which  would  be  relieved  from  the 
imposition  of  a  rate  in  aid — and  even  the  proprietor 
himself,  who  would  thus  have  an  opportunity  of 
disposing  of  an  estate  which  is  unprofitable,  aud 
perhaps  an  incumbrance  to  him,  on  better  terms 
than  be  coold  Otherwise  have  hoped  for. 

To  carry  opt  this  plan,  the  contemplated  Com- 
missioners must  be  armed  with  powers,  not  only  to 
get  possesion  of  these  properties  on  equitable 
terms,  but  to  take  it.  Public  money  is  generally 
considered  in  Ireland  as  fhir  game,  and  proprietors, 
dealing  with  the  Government  as  a  purchaser,  would 
insist  on  extravagant  terms ;  the  vwy  amount  of 
pauperism  and  misery  on  their  estates,  crying 
loudly  for  reliefer  employment,  would  probably  Ira 


insisted  on  as  a  reason  why  a  larger  price  should 
be  given ;  each  proprietor  would  hold  back,  in  the 
hope  that  he  alone  might  be  able  to  retain  his-  pro- 
perty, which  he  might  expect  would  be  raised  into 
prosperity  again,  by  the  attraction,  as  it  wer^  of 
the  sorronnding  country. 

But  bow  to  diseriminate  between  those  proper- 
ties which  shoidd  thos  be  taken  on  equitable  terms, 
and  those  which  should  not?  This  is  a  question 
which,  though  difficult,  yet,  we  think,  awnits  of 
solution  on  the  following  principles: — 

The  rate  for  the  support  of  the  poor  is,  under  the 
present  law,  the  first  charge  on  property  ;  its  first 
duty  is  to  supply  means  of  existence' to  the  popula- 
tion existing  on  its  surface.  In  the  Ballina  union, 
instanced  by  Sir  Robert  Peel  as  a  type  of  the  Con- 
naught  Unions,  according  to  the  Report  of  Capt. 
Hamilton,  12s,  6d.  in  the  £1,  on  the  nominal  value 
of  the  Union,  would  not  be  BuflUdent  for  the 
support  of  the  poor  for  the  year  ending  the  29tb  of 
September  next,  Lord  John  Russell,  in  his  propo- 
sition, assigns  7s.  6d.  in  tlie  £1  as  a  maximum, 
wliich  the  rate  should  not  exceed,  innsting,  how- 
ever, that  to  this  extent,  property  diall  contribute 
to  the  support  of  its  poverty.  Wwild  it  be  unrea- 
sonable, then,  to  demand  that  properties  which 
could  not  discbarge  this,  their  first  liability,  and 
that  could  not  fulfil  this  their  first  duty  to  society, 
even  to  the  limited  extent  of  7s.  6d.  in  the  £1,  if 
that  sum  were  fixed  on  as  a  limit,  should  pass  at 
ouce  into  other  hands  ?  If  a  proprietor  have  not 
the  me.ins  of  paying  78.  6d.  in  the  £1,  towards  the 
relief  of  the  poor,  it  is  clear  he  cannot  have  the 
means  of  cultivating  his  property  and  rendering  it 
profitable  to  himself,  or  the  means  of  support  to 
his  tenantry  ;  and  If  it  be  intended  to  insist  on  the 
payment  of  7^  6d.  in  the  £1,  is  it  not  better  to  test 
the  solvency  of  the  party  at  once  ?  Is  there  any 
reason  to  suppose  that  he  will  be  better  able  to 
pay  at  the  end,  than  at  the  beginning  of  the  year, 
especially  if  be  have  not  the  means  to  cultivate  his 
property  in  the  meamine?    Is  it  just  towards 
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those  provinces  which  are  called  upon  to  contribute 
to  the  support  of  pauperism  in  the  distressed  Unions, 
to  allow  fntile  tracts  of  land  to  continue  in  the 
hands  of  parties,  who  not  only  cannot  cultivate 
them,  but  who  cannot  pay  even  this  limited  nmonnt 
of  poor  rate?  For  these  reasons,  \r€  tfaitik  that 
the  payment  of  7s.  6d.  in  the  £1,  or  whatever  other 
rate  may  be  fixed  upon  as  a  maximum,  should  be 
adopted  as  a  criterion  of  the  capability  of  a  party 
to  hold  land,  and  that  on  bis  failing  to  make  this 
payment,  the  Government  Commissioners  should 
be  empowered  to  enter  into  possession  on  equitable 
terms.  In  districts  where  properties  are  waste, 
and  proprietors  are  beggars,  poor-rate  can  only  be 
levi^  by  the  sale  of  the  estates  themselves,  and  the 
more  rapidly  this  crisis  is  hurried  on,  the  more  ad- 
vantageous It  will  be  for  the  owners,  tlie  occupi^ 
and  for  the  country  generally. 

The  ownm  oS  eatatea  in  the  diatreased  districts 
will  eraser  thia  plan  confiscation,  and  a  flagrant 
violation  of  the  rights  of  property.  However,  if 
Captain  Hamilton's  Report  be  correct,  they  have 
very  little  to  lose;  and  even  if  their  sole  source  of 
hope,  the  potato,  again  succeeded,  the  country 
would  not  be  placed  in  a  much  better  condition. 
Captain  Hamilton  says — "I  very  much  doubt 
whether  the  present  real  value  of  the  Union,  if 
exclusively  devoted  to  the  support  of  the  poor, 
would  prove  sufficient  for  the  next  few  years.*  And 
again—"  Whether  the  future  success  of  the  potato 
crop  would  enable  or  induce  the  landlords  to  pay 
fair  wages  for  fair  work,  Is,  I  think,  very  doabtail. 
It  appears  to  me  more  likely,  the  tendency  would 
be  rather  to  return  to  the  old  state  of  affairs,  not- 
withstanding the  bitter  experience  of  the  last  tiiree 
yeara.** 

However,  we  do  not  think  that  when  Sir  Robert 
Peel  spoke  of  equitable  terms,  he  meant  to  give 
proprietors  no  remuneration  for  their  estates,  be- 
cause they  are  at  present,  and  under  the  present 
system,  of  no  value.  Lord  John  Russell  has  pro- 
posed Is.  6d.  in  the  £1,  as  the  maximum  to  whicli 
property  should  be  taxed  for  poor-rate.  If  property 
remains  in  the  hands  of  the  present  proprietors,  there 
is  every  reason  to  conclude  thnt  this  7s,  6d.  in  the 
£1  would  become  a  permanent  tax  on  the  distressed 
Unions ;  so  that  if  the  proposal  of  the  Premier 
becomes  law,  it  will  diminish  the  value  of  property 
in  these  Unions  by  7s.  6d.  in  the  £1.  If,  then,  it 
ia  considered  reasonable  to  tax  property  to  this 
amount,  and  if  20  years'  purchase  on  Ita  valuation 
be  coosidowd'its  gross  value,  would  it  be  nnreo- 
■onable  to  fix  on  12^  years'  purchase  as  an  suit- 
able price  for  the  fee— thus  giving  the  proprietor 
the  ftdl  value  of  his  estate,  deducting  merely  the 
value  of  the  poor-rate,  supposed  permanent  ?  Of 
course,  a  further  deduction  should  be  made,  in  pro- 
portion to  the  quit  rent,  county  rates,  and  rent 
charge  to  which  the  estate  might  be  liable.  We 
think  that  proprietors  disposing  of  their  properties, 
in  their  present  condition,  on  terras  such  as  these, 
could  hanlly  complain  of  confiscation. 

But  should  terms  calculated  on  such  principles 
ns  these  not  be  considered  equitable,  there  are  pre- 
cedents sufficient  in  the  legal  machinery  at  present 
in  existence  in  the  country,  on  whose  model  the 
value  of  the  property  which  it  might  be  deemed  for 


the  public  advantage  to  take  poaae^ott  of, 
be  estimated. 

Where  land  is  required  aa  ft  afta  for  a  jail  or  > 
poor-hona^  w  fbr  the  oonitruotion  of  a  rallwit 
the  legislature  have  provided  means,  not  aa]y  fq, 
getting  possession  of  the  land  required,  and  for 
fixing  tlie  price  to  be  paid,  but  have  also  provide, 
that  in  the  transaction  no  interest  shall  be  prcjo. 
diced.  Is  the  necessity  less  in  the  present  tngtanee, 
or  the  urgency  less  pressing  ?  And  if  it  is  just,  og 
public  grounds,  to  Uike  po»te$mon  of  land  for  ndi 
purposes,  on  equitable  terms,  how  could  it  Ikcw. 
sidered  unjust  to  follow  the  same  eonn^  nhva  Hk 
very  being  of  the  country  depends  on  it  ?  If  it  hi, 
not  been  found  impossible  to  protect  vested  ud 
contingent  interests  in  the  one  case,  whj  it 
not  be  poisible  to  do  io  likewise  in  the  ofiier?  It 
should  not  be  fbigottan,  either,  that  in  the  one  cue 
a  man  may  be  forced  to  part  with  a  portioa  b 
house,  his  gardtti,  or  bU  demesne  on  fair  tena^ 
no  matter  tow  taunDvenientor  annoying  it  might  be 
to  him ;  whilst  in  tiie  latter  case  he  could  idect 
what  portion  of  his  estate  he  would  retiin,  vA 
what  portion  he  would  part  with,  keepine  tbon 
portions  which  are  convenient  and  profitably  ud 
parting  with  those  which  might  be  distant  andu. 
pensive,  or  difficult  to  manage. 

It  may  be  objected,  what  will  become  of  Dott. 
gages  and  other  incumbrances  ?  Are  tbey  to  bt 
entirely  overlooked  in  the  arrangement  ?  sod  kw 
is  the  Government  to  raise  funds  to  vakt  tbae 
purchases  which  would  possibly  embrace  a  greti 
part  of  tiie  provinces  of  Connaugbt  and  Mmater? 

As  to  the  extent  to  which  tlie  diarga  on  pro- 
perty would  be  restored  to  creditors,  the  propoe. 
tion  of  Sir  Robort  Peel,  we  appretteod,  vould 
make  no  alteration.  If  property  is  pernaatndj 
charged  with  7s.  6d.  in  the  £1  for  pooT'nte,  it 
would  bring  in  the  market  but  flve-ei^ths  of  the 
price  it  would  bring  if  not  so  chai^ ;  and  if  tfaig 
purchase-money  were  invested  in  the  public  fbnds; 
where  it  would  remain  liable  to  these  charges  intbc 
same  way  that  the  property  itself  was,  ve  are  of 
opinion  that  the  position  of  the  incumbraocer  would 
be  improved — he  would  obtain  the  valoe  of  u 
estate,  calculated  on  principles  most  favoarable  to 
the  owner,  as  a  security,  in  exchange  for  tite  oute 
itself,  which,  if  not  purchased  in  this  way,  veuU 
soon  be  altogether  vsluelm. 

As  to  raising  the  necessary  fnnds,  it  mnst  be  re- 
membered that  the  Governmrait  would  not  be 
called  upon  to  pay  the  principal  of  the  pnrdiw- 
money,  at  least  in  the  first  instance.  They  voold 
only  have  to  guarantee  the  payment  of  its  interat 
This  might  be  provided  for  at  first  by  an  income 
or  any  other  tax,  and  would  be  paid  eventudljoot 
of  the  properties  purchased  themselves,  whidi,  » 
they  were  re-disposed  of  by  the  ComnrisrioDet^ 
would  gradually  liquidate  the  whole  debt.  The 
Government  would,  in  fact,  take  the  properties, « 
it  were,  at  a  rent,  which  they  would  guarantee  the 
payment  of— the  property  itself  remaining  the 
curity  for  the  principal  of  the  purchase-money,  m 
which  would  be  ultimately  discharged  by  the  re-»le 
of  the  estates.  , 

The  great  advantage  of  the  proposition  w,  w« 
it  would  prevent  the  enormous  soma  wfaicfa  onut  be 
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i>xpenil«d  for  the  relief  of  the  pow,  from  being,  as 
liitherti^  utterly  last.  The  application  of  pauper 
labour  to  the  estates — thus  become  puUic  property 
— would  render  Iheni  more  valuable  in  the  market ; 
every  paaper  who  would  become  self-supporting 
would  enhance  their  value ;  the  returning— the  very 
prospect  of  returning  prosperity  would  have  the 
same  effect ;  and  instead  of  an  income  or  other  tax, 
^thich  would  be  perpetual,  and  whose  tendency 
would  be  to  increase,  once  entailed  upon  the 
country,  the  public  might  look  forward  to  have, 
at  the  dose  of  the  transaction,  not  only  prosperity 
restored  to  the  country,  but  a  considerable  balance 
carried  to  the  credit  of  the  national  account. 


In  a  former  nnmber  (ante,  page  147),  ve  considered 
the  question,  whether  any  covenant  in  law  arose 
from  the  relation  of  landlord  and  tenant,  there 
being  no  contract  under  seaL  We  now  propose 
to  consider,  whether  a  similar  contract  of  demise 
creates  any  imi^ied  covenant  as  to  the  fitness  of 
the  land  for  any  particular  pnrpose. 

In  oonsideriog  this  question,  the  distinction  we 
have  already  adrated  to  between  covenants  in  lav 
and  implied  covenant^  must  be  borne  in  mind.  In 
this  cai^  no  corenant  in  law,  as  to  fitness,  arises 
iirom  fbe  men  nlatioa  of  landlord  and  tenant ; 
hfO.  an  implied  covenant  to  that  effect  may,  we  think, 
sometimes  be  created  by  the  acts  of  the  contracting 
parties.  The  general  rule  respecting  the  par- 
chase  of  chattels  1^  that  where  the  purchaser  him- 
self has  bad  an  opportunity  of  inspecting  the 
thing  bought  and  forming  an  opinion  thereon,  no 
impUed  warranty  of  fitness  will  arise,  OUvant  v. 
Bajfl^y  (5  Q.  B.  288).  But  if  the  purchaser 
infonns  the  vendor  that  the  subject  of  the  pur- 
chase is  for  a  specified  pnrpose,  and  for  no  other, 
as  where  a  purchaser  desired  to  be  furnished  with  a 
rope  adapted  to  raise  pipes  of  wine  from  a  cellar, 
(Bromrn  r.  Bt^ngUm,  3  M.  &  G.  279)  it  was  held 
that  there  was  an  implied  warranty  on  the  part  of 
the  vendor  that  the  rope  furnished  would  suit  that 
purpose. 

These  mles  are  equally  ai^Ucable  to  the  sale  of 
chattels  red ;  but  the  courts,  in  the  applicaUon  of 
them,  have,  in  some  instances,  adopted  a  dlsUnc- 
lion,  the  applicability  of  which,  we  confess,  we  do 
not  comprehend,  and  which,  if  followed,  will  cause 
much  bwlship  and  inconvenience. 

In  the  case  of  Smith  v.  Marabies  (II  M.  &  W.  5), 
the  defendant  took  a  furnished  house  at  a  watering 
place;  the  bouse  was  uninhabitable  (being  filled 
with  bugs),  and  it  was  heM  that  the  lessee  was  not 
liable  for  the  rent  daring  the  period  for  which  he 
had  contracted  to  take  the  premiss.  This  case 
vas  the  sobject  of  much  discussion  in  two  very 
recent  caaes*  ^^vMon  v.  Temple  (12  M.  &  W.  64), 
and  Ouito  v.  Whtdior  (12  M.  &  W.  68),  and  was 
upheld  on  the  ground  of  Its  being  a  letting  of  a 
fumisbed  houe — not  of  real  estate  merely — taken 
OB  the  faith  ti  its  bang  fit  for  immediate  habitation. 

The  case  of  Sutton  v.  Temple  was  a  lease  of 
aftermath.  The  agreement  was  for  "  twenty-four 
acres  of  eddish  (aftergrass)  from  the  Btb  of  Sep- 
tember to  the  6th  of  April"  The  cattle  died  from 


the  efi<ects  of  refuse  paint  which  had  been  spread 
upon  the  land,  whereon  the  defendant  gave  up  the 
farm,  and  the  plaintiff  brought  this  action  for  the 
sum  agreed  to  be  paid  for  the  whole  term.  There 
was  no  evidence  that  the  plaintiff  was  aware  of 
the  state  of  the  pasture.  The  court  held  that  the 
plaintiff  was  entitled  to  recover.  The  general  pro- 
posidoD  stated  by  the  court  in  their  judgment  iu  this 
case,  that  no  implied  covenant  can  in  any  caso 
arise  from  a  mere  demise  of  land,  is  one  which,  wo 
contend,  cannot  be  sustained  in  its  integrity. 
The  rule  of  law,  as  laid  down  by  Lord  Abinger,  C.B., 
that  if  a  party  contract  for  the  use  and  occupa- 
tion of  land  for  a  specified  time,  and  at  a  specified 
renl^  he  is  bound  by  thiU  bargain,  even  though  he 
took  it  for  a  particular  purpose,  and  that  purpose 
be  not  attained,**  is  one  not  likely  to  be  questioned. 
But  if  a  person  requiring  land,  or  a  house,  fur* 
nished  or  unfurnished,  say  to  another,  "  I  wnnt 
such  for  a  particular  purpose,"  naming  it,  and  that 
other  person  agrees  to  give  the  thing  required,  aud 
the  thing  purchased  be  wholly  unfit  for  the  intended 
purpose,  it  would  appear  contrary  to  the  plainest 
principles  of  justice  that  tiie  purchaser  should  be 
compelled  to  pay.  An  impUed  covenant  ttiat  the 
thing  aold  is  fit  for  its  intended  use,  appears  plainly 
to  arise  from  the  fact  of  the  vendor's  having  agreed 
to  give  it  for  that  purpose,  and  for  this  position 
the  case  of  Snath  v.  Mart^ — a  decision  the  vali- 
dity of  which  cannot  now  be  doubted — is,  we  sub- 
mit, a  direct  authority.  It  is  observable  that  the 
opinion!  (tf  all  the  learned  judges  in  Sutton  v. 
Tm^la  were  based  on  die  ground  that  the  letting 
was  of  land  in  its  then  existing  state,  in  which  case 
the  plaintiff  was  undoubtedly  entitled  to  recover.  The 
nature  and  substance  of  the  contract  would,  how- 
ever, seem  to  sh^w  that  it  was  a  purchase  of  the 
pasturage  and  nothing  else ;  and  unless  there  were 
other  circumstances  not  reported,  it  would  seem 
justice  that  the  defendant  should  be  as  much 
entitled  to  have  good  eddisli  for  his  cattle,  as  he 
would,  had  he  hired  particular  goods,  be  entitled 
to  be  furnished  with  the  requisite  articles.  In 
Igod  V.  Gorton  (5  Bing.  N.  C.  501),  the  pre- 
mises being  held  front  year  to  year,  the  court 
decided  that  their  being  burned  did  not  put  an 
end  to  the  tenancy,  and  that  the  tenant  was  there- 
fore liable.  In  Arden  r  PuUen  ^10  M.  &  W. 
327),  the  pranisei  became  tutinhabitable  for  want 
of  proper  sewering,  and  the  tenant,  notwithstand- 
ing, was  held  to  be  liable  during  the  period  of  his 
tenancy ;  and  Collins  v.  Barrow  (I  M.  &  Rob. 
112),  to  the  contrary,  was  denied  to  be  law.  la 
eeoli  of  these  cases,  the  premises  were,  at  the 
time  they  were  first  occupied,  fit  for  the  purposes 
required  of  them  ;  and  it  could  never  be  success- 
fully contended,  that  subsequent  drcumstances 
rendering  them  unfit  for  habitation,  could  relieve 
the  tenant  of  his  liability  during  the  continuation 
of  his  term. 

In  Windtor  v.  Harte  (12  H.  &  W.  68),  the 
demise  was  of  a  house  and  garden  ground.  The 
facts  shew  that  no  statement  of  the  purpose  foe 
which  they  were  requhvd,  nor  inquiry  as  to  the 
fitness  of  the  premisee  for  that  pucyose  was  made ; 
it  was  a  purchase  of  the  premises  in  Uwir  then 
state ;  and,  in  accordance  with  the  rule  as  stated 
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by  Lord  Abinger  in  <SWton  v.  Temple^  it  was 
held,  that  there  was  no  iinpUed  warranty  of 
fitness. 

These  cases,  we  submit,  are  not  authorities 
against  the  inference  deducible  from  Smith  v. 
Marablet.  There  is  no  case  to  he  found,  except 
Sutton  T.  Templet  where  the  parties  had  contracted 
with  an  understanding  as  to  the  purpose  for  which 
the  premises  were  taken,  and  which,  ab  iniiio, 
were  found  to  be  useless  to  the  purchaaer ;  all  the 
cases  were  either  where  the  purchase  was  of  the 
land  in  Its  existing  state,  from  which  no  covenant 
in  law,  and,  a  fortiori,  no  implied  covenant  arose ; 
or  where,  if  there  existed  anj  covenant,  express  or 
implied,  as  to  capability,  the  purchaser  having  gone 
into  possession  and  raised  no  objection,  had  been 
compelled  to  leave  from  subsequent  circumstances. 

The  next  question  on  this  branch  of  the  law,  to 
which  we  propose  to  call  the  attention  of  our  readers 
is,  whether  a  tenant  for  years  is  liable  for  permis- 
sive waste,  that  is,  more  than  the  natural  wear  and 
tear  aridng  from  the  use  of  the  premises. 

This  question,  though  on  several  occauons  be- 
fore the  courts  of  law  at  Westminster,  has  never 
received  any  determination.  In  the  most  recent 
ease  on  the  subject,  Harnett  r.  Matiandt  (16  M. 
&  W.  ^57,  S.  C.  16;  L.  Jou.  134,  N.&  Ex.)  this 
question  was  fully  argued ;  the  case  however  was 
determined  on  the  pleadings,  the  declaration  being 
held  bad  on  demurrer,  as  it  did  not  thereby  ap- 
pear whether  the  defendant  was  tenant  for  years  or 
at  will,  and  in  the  latter  case  he  would  not  be  liable. 
But  the  opinion  of  Parke,  B.  appears  to  be  in  fa- 
vour of  the  affirmntive  ;  Martin  v.  Gilham  (7  Ad, 
&  E.  540,  S.  C.  2  Nev.  &  P.  568)-,  was  also  decided 
upon,  a  defect  in  the  declaration  which  charged  the 
tenant  with  using  the  land  in  an  "  Dnhusbandlilte 
manner which,  in  theopinion  of  the  court,  precladed 
the  plaintiff*  from  recovering  for  permissiTe  wute. 
In  Beaie  v.  Sandert,  (3  Bing.  N.C.  S.C.  5  Scott  58), 
the  court  held,  that  a  tenant  under  a  void  lease  con- 
taining a  covenant  to  nposr,  was  a  tenant  from  year 
to  year,  uodn  the  terms  of  the  leas^  and  was 
lialue  for  permissive  waste.  In  JoneeY,  Hill,  {7 
Taunt.  932.),  the  court  expressly  declined  giving 
any  opinion ;  holding  that  a  tenant  from  year  to  year 
was  not  bound  to  Iceep  the  premises  precisely  in 
the  order  he  got  them,  that  there  should  l>e  some 
allowance  for  wear  and  tear,  Gibeon  v.  WelU,  (1 
N.U.  290),  was  the  case  of  a  tenantcy  at  will. 
Young  V.  Torriano,  (6  Car  &  P.  12),  is  the  only 
case  where  the  non-liability  of  a  tenant  for  years  is 
stated  in  direct  terms. 

Before  the  statutes  of  Gloucester  and  Marie- 
bridge,  no  action  of  waste  lay  against  a  tenant  for 
years  (3  Inst.  30:2).  In  the  cases  in  which  this 
question  was  raised,  it  was  contended  that  the 
liability  thereby  created  was  for  commissive  waste 
alouej^bs  words  being  "  qui^cient  vaetunu" 
LoeaWm  (I'itt  53,  a,  chap.  7,  Tenant  for  Years), 
after  stafigg  the  several  kinds  of  waste,  volun- 
tary, actul,  and  permissive,  says,  that  "  waste 
may  be  done  in  houses,  by  pulling  or  prostrating 
them,  or  by  suffering  the  same  to  be  uncovered, 
M'hereby  the  r  ers  or  other  timbers  are  rotted. 
Tl*.  latter  w  Id  seem  to  mean  a  permissive 
waste,  and  many  of  the  examples  given  are  per- 


missive, as  is  shewn  by  the  word  *•  suffer,"  vbich 
here  means  to  permit ;  as  where  he  says,  "to  njRr 
the  pale  to  decay,  whereby  the  deere  is  dispenel  it 
waste,"  (ib.  53,  a) ;  and  it  is  waste  to  «i^airgl| 
of  the  sea  to  be  in  decay,  (ib.  53,  a),  seen  all  to  be 
instances  of  pei^missive  waste. 

In  the  case  of  Corbett  v.  Ston^oute  (2  RoQ.  ^b, 
816),  it  was  adjudged,  and  affirmed  on 
that  an  action  c£  waste  lies  for  permitting  the  vtUs 
of  messuages  to  be  in  decay  and  unrepaired  for 
default  of  daubing  and  plaiMeiing.  In  Pmfrtti 
Ricrofi  (1  Saund.  823,  d,  note  by  Williams)  and 
Greene  v.  Cole  (2  Saund.  252,  c,  ed.  1846)  the 
reporter  gives  a  precedent  of  a  declsration  for  per. 
missive  waste  against  a  tenant  for  years. 
these  authorities,  it  would  seem  to  be  tlu  beutr 
opinion,  that  an  action  for  permissive  waateviQ 
lie  against  a  teuant  for  years. 


{Continued  front  p.  lit.j 
Cap.  LXXir. 

An  sot  to  suthorEse  the  lords  of  conadland  seatioBton^ 
lat«  the  rftt«s  or  dues  of  r^^tration  to  be  chugtd  bjU, 
keepera  ot  the  rsglaters  of  Bisinea,  rereniotu,  kt.  k 
Scotland,  [Slat  Avgnil,  1848.] 

Cap.  LXXV. 

An  act  to  defray  notil  the  1st  of  Angutt,  lt)49,  tb«<^ 
of  the  pay,  clothing,  and  coutinfcent  and  other  cipeuM 
of  the  dinmbo4Ued  militia  in  Oreat  Britain  ud  /nkW- 
to  grant  allowanoea  In  certain  oaaes  to  ■abalten  cAeov 
adjutants,  pajmaiters,  qoartermtater*,  sargeiai,  ihbu 
ant  snqreona,  snrgeoos  mtteSi  and  aajeautn^jonrftli 
mlUtla;  and  to  aotbotiM  the  employment  of  the  iwb4«. 
mluloned  ofioen.  {ilAAi^nl,  isu.] 

Cap.  LXXVI. 
An  act  to  enable  archbiahopa  and  biahops  and  odvr  penoog 
in  Ireland  to  compromise  suits  touching  ilm  lighu  g{ 
patronage  as  to  ecclesiastical  benefices,  iaeertdnciMi. 

[Slst  Awgul,  IBM,] 

Seel.  Pomrto  arekbUhop§  andbiMho^inbtladlom- 
pnmiae  eonfiicting  elaimt  to  patnmoft  tfaim. 
aoni. 

3.  Partiet  to  provide  by  the  term  ^cK&ooifniw 

the  riyhtt  to  certain  patronage, 
S*  Where  Cfnpronuse  carried  into  effkctt  n  tufrnol 
■n  witinif  containing  temu  of  the  umttlullk 
lodged  in  the  eonncU  qffice  of  DnbSn  eaitk  If 
Lord  iMMtenent,  ^e.  approve  of  eom^oaut,  fa' 
lUt  sugr  obtain  an  order  from  CbwiiM  PbH* 
earvy  Me  sasw  into  ^ffixt. 

4.  iwnmente  to  r^ainpoeeeeebmnetrntiiitmiiMjem- 

promiae, 

5.  Aeto  payment  of  expeeeee  ofeompromm. 

6.  ^et  MMqr  be  emmded,  {re. 

<  Whereas  by  the  S  &  4  W.  4,  c  27-33,  and  by  the  Si  T 
'  Vict.  c.  64,  it  was  further  enacted,  that  after  the  iit  of 
'January,  1844,  the  several  claoses  and  enacimenUinib 
'  said  first-mentioned  act,  relating  to  any  right  to  FrcMnt 
'  to  any  ecclesiastical  benefice,  should  extend  to  Jniai  u 

<  fully  as  if  the  said  clauses  were  thereby  repeited,  ud  it 
'  was  by  the  siUd  last-mentioned  act  further  enicted,  M 

*  the  B^d  last-mentioned  act  shooU  not  be  pr«Jadiciil« 

<  avidlaUe  to  or  for  any  plaioUff  or  deftndnt  In  anr 

*  or  sidt  already  commmeed,  relating  to  any  riglit  (o  p- 

*  sent  to  any  eoclesiaatlcal  benefice  bi  Ir^and :  ud  whcMs 

*  in  consequence  of  the  s^d  acU  actions  of  qnare  lapedu 
'  have  been  brought,  and  are  now  deiwnding,  for  the  pm- 
'  pone  of  determining  the  right  of  presentation  to  ilif*" 

*  ecclesiastical  benefices  in  Ireland,  by  persons  whose ngw 

*  would  have  been  barred  by  the  proTisioDi  of  Uw  ifor""* 
'acts:  and  whereas  numerous  actions  and  piMMd^^ln'' 

*  been  brooght  and  ar«  -now  pen^  sgs^  arcliMHf> 
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<  and  tusbopa  in  Inltmd  toe  the  ToeoTwy  of  ftdToWB(»s  and 

■  righu  of  prMbnbrtioa  to  cedariMticd  benefle«*  and  pre- 

•  fennents  in  their  (Uoceses,  the  petron^>e  whereof  has  been 
'  for  long  and  uniDterropted  periods  ezerclted  by  them  and 

•  their  predecesaors  in  ri^ht  of  their  sees,  and  the  sud  arch- 
'  bislM^  and  bishopa  bare  been  and  will  be  pat  to  hear; 

•  apmaes  ia  defending,  in  the  said  actions  and  proceedings, 
•tbeir  ri^ta  of  patronage:  and  wheraul^  the8&  SViot. 
■&51,  it  waa  enacted,  that  arcbbisbopa  and  Uahops  might, 
'  charge  the  expenaea  of  defending  their  rigbta  of  patnwage 

•  en  their  reapectire  sees,  and  ttut  plaintiffii  in  quare  im- 
'  pcdit,  under  family  settlement  or  otherwise  entitled  to  a 

■  life  estate  or  otfa^  limited  interest  Is  the  rights  of  presen- 
'  tation  to  the  eccleaiaaUcal  benefices  to  recorer  wUch  the 
'  Mid  writs  have  been  sued  oat,  might,  ander  certain  re. 
'  itrictions,  charjfe  ttie  ezpenaea  tncorred  by  them  in  pro- 
'  Mcating  sueh  claims  apon  the  estatea  of  those  who  would 
'  be  entitled  in  remainder  to  saoh  rights  of  preaeotation : 
'and  wbereaa  the  proaecatioD  iA  audi  anlta  la  attended  with 

•  Tery  great  expense^  and  the  possession  of  the  present  In- 
'  cnmbents  of  many  of  the  said  benefices  Is  insecare,  and  it 

■  is  expedient,  for  the  purpose  of  avoiding  expense,  and 

•  quietiDg  the  poesession  of  incumbents  in  their  benefices, 

■  to  enable  archbishops  and  bishops,  and  persona  who,  on- 
'  der  family  settlements  or  otherwise,  would  only  be  uititled 

•  to  a  lib  cetate  or  other  limited  intereat  in  such  righta  of 
'  prettDtation,  to  compromise  their  daima  to  the  patronage 
'ofMch  eedeaiaatical  beneficea:'  belt  enacted,  that  any 
anUnshop  or  bishop  in  halamd  who  nu^  be  a  defendant  in 
snj  action  of  qaare  Impe^  nr  other  tti^aa,  and  who  mt^ 
dum  the  ecdariaatical  beneflee  wUoh  b  the  aBb||eet  of  each 
nut,  for  and  on  bdialf  <^  himself  and  saccesBora,  and  for 
say  person  or  persons  by  whom  or  on  whose  behalf  any  such 
writ  of  qaare  impedit  has  been  sned  out,  and  who,  under 
twa&7  settlenunt  m  otherwiae,  would  only  be  entitled  to  a 
life  cttale  cor  other  limited  interest  in  the  advowBon  to  re- 
cerer  wUdi  such  writ  has  been  sued  out  only  on  behalf  of 
tbemsdres,  and  their  reapectire  heirs,  executors,  and  ad- 
mhtistralen,  bat  alio  on  behalf  of  every  person  entitled  in 
reversion,  remainder,  at  ezpeetaat^  after  them,  or  in  de- 
fbtxBDee  of  the  estate  trf  andi  parties,  n^r  cooprmniae  thdr 
condlatinff  ebi&na  to  any  aneb  adrowson  or  adrowaooa. 

S.  That  the  add  parties  in  such  caae  may  provide  by  the 
terms  of  aay  each  eompromUe  that  any  particular  adrowson 
or  adTowsoas  or  right  or  rights  of  patronage  of  or  to  any 
ecdesisstleal  ben^ce  or  benefices  in  Ireland  shall  belong 
Kbtolntely  to  any  archbishop  or  bishop  and  Ids  succesors,  in 
eoDBideratum  of  such  arehtHshop  or  bishop,  agreeing  that 
uy  other  adrowson  or  advowsons,  right  or  rights  of  patron- 
sge  to  any  other  ecclesiastical  benefice  or  hen^ces  in  Ireland, 
thiU  bdepg  to  any  each  person  or  persons  as  aforesud, 
aeeofdiag  to  sodi  eatate  or  hitorost  as  he,  ahe,  or  they  may 
n^eetirely  therria,  tmder  fiunUy  settlement  or  other- 
wise, or  for  the  parties  to  such  compromise  to  provide  that 
tbt  shemate  liglit  or  rights  of  presentation  or  patronage  to 
uy  tmb  ecdeaiastical  benefice  or  benefices  shall  belong  to 
uy  irchtnshc^  or  bishop  and  his  snccesaors  on  the  one  hand, 
■nd  on  the  other  to  any  person  or  persons,  according  to  such 
Mtate  or  interest  as  he,  she,  or  thoy  may  respectively  be 
entitled  to,  under  family  settlement  or  otherwise,  or  to  make  [ 
any  ether  arrangement  or  provisioa  respecting  any  adrowson 
or  adfowaons,  right  or  rights  of  patronage,  for  the  recorery 
of  whidi  soiu  are  now  pendiiv,  wUoh  may  1^  tiiem  res- 
ptctirdy  be  deeaied  proper  and  expedient. 

3.  Thst  where  any  smdi  compromise  Is  to  be  carried  into 
eSect  a  writing  containing  tlie  terms  of  snch  compromise, 
and  in  tlie  case  of  a  bishop  being  a  defendant  having  endorsed 
apoD  iDch  tnstmmeat  the  approbation  of  the  archbishop  en- 
titled Id  exercise  arcliiepiscopal  jurisdiction  tn  the  province 
in  wUefa  tlie  parish  or  parishes  the  subject  of  such  compro- 
miss  is  or  are  ritnate,  or  in  case  any  archbishop  shall  be  a 
defeodiat  having  endoraed  therera  the  lyiprobation  of  Her 
Majesty's  Attonu^  General  for  Inland,  shall  be  lo^ed  In 
ii»amnai<ab^  of  Dublin  Cattle,  and  thereupon  the  Lord 
Lieutenant  of  Ireland  or  at  least  six  of  the  privy  counril  to 
take  >uch  instrument  into  consideration,  and  to  maire  an 
order  approving  or  disapproving  of  such  compromise ;  and 
in  aac  such  conpromiae  shall  be  a^proTed  the  parties,  npon 


the  prodoctkm  of  a  copy  of  such  order  before  the  Court  jof 
Common  Pleas  In  Ireland,  may  proceed  to  have  such  com- 
promise carried  into  effect  by  a  rule  or  order  of  such  court, 
to  be  made  upon  consent  of  the  parties  hereby  enabled  to 
enter  into  such  compromise,  and  (if  required  by  the  said 
court)  npon  affidavit  or  affidavits  of  such  facts  andjclrcum- 
Btances  as  the  said  court  may  require  i  and  every  audi  rule 
or  order  ahall,  be  eondnatre  erldaneo  of  the  title  of  the  per- 
son or  pmona'therd>y  dedared  to  be  the  patron  or  patrons 
of  erery  such  advowson  or  adrowsons. 

4.  That  every  such  compromise  shall  provide  that  erery 
incumbent  in  possession  of  any  ecclesiastical  benefice  at  the 
time  of  the  passing  of  this  act  shall  hold  the  same  as  if  he 
had  been  presented  or  collated  thereto  by  the  true  and  nn- 

.  doubted  patron,  notwithstanding  that  by  such  compromise 
it  shall  he  agreed  that  the  advowsons  of  the  benefice  whereof 
such  incumbent  is  in  possession  sbail  belong  to  any  person 
or  persona  other  than  the  person  or  persona  by  whom  such 
inimmbent  shall  bare  beoi  preaeoted. 

5.  That  the  costs  and  expenses  atamsti  eompromtoe  in- 
eurred  shall  be  charged  by  the  said  archbishop  and  bishop^ 
and  by  taid  tenants  for  Ufe,  or  other  person  or  persona 
having  limited  estates  or  interest,  in  such  manner  and  form 
as  is  provided  by  said  recited  act  of  the  8  &  9  Tlct.  c.  fil. 

6.  That  this  act  may  be  amended  or  rqtealed  by  any  aet 
to  he  paased  in  tUa  present  aesdon  of  padament. 

Cap.  LXXVn. 
An  act  to  anthorixe  ttie  appUcation  of  part  of  the  undaimod 
money  in  tiie  court  for  the  relief  of  inaolvent  debtors  in 
enlarghig  Uie  court  hooao  of  the  said  court. 

[31st  ^«^,  1848.] 
Cap.  LXXVm. 
An  Act  for  the  ftnther  amendment  of  the  administration  of 
the  criminal  law.  {a\$t  Angutt,  1848.] 

Seo.  1.  Qneitioiu  of  lam  suy  be  reserved  at  teMtumi  of  th* 
pewe/or  eonaidtration  of  judgee. 

5.  QiuttioM*  reierved  to  be  eertiJUd  to  the  judge*. 

3.  Qmima  itfj»dfft»  t  their  judgmgutt  to  ba  Mieered 
in  open  eoarf. 

4.  Cass  or  certificate  may  be  $ent  back  /or  amendmenL 
fi.  Witnmdgment  it  reverted  on  writ  of  error,  raeord 

mag  be  remiUedto  court  below  for  jndgmeiit. 

6.  Penalttf  /or  /orgery. 

7.  Act  not  to  extend  to  Seodand. 

8.  Ast  vujf  be  atnended,  ^c. 

*  Whereas  it  is  expe^ent  to  provide  a  mode  of  deciding  - 

*  difficult  questions  of  law  arising  in  criminal  trials  In  any 
'  Conrt  of  Oyer  and  Terminer  and  Gaol  Delivery,  and  to 

*  make  amendments  in  the  criminal  law  ;*  be  it  enacted,  that 
when  any  peraon  ahall  have  been  eonricted  of  any  treaaon, 
fUony,  or  miademeanoor,  beflm  any  Court  of  Oyer  and 
Temdner  or  Gad  DeUroiy,  oe  Conrt  itf  Quarter  Seaaiona, 
the  Judge  or  commiadoner  or  jnatlcea  of  the  peace  before 
whom  the  case  diall  hare  been  tried  may  reserre  any  qoea- 
tion  of  law  which  shall  have  arisen  on  the  trial  for  the  con- 
sideration of  the  josticea  of  dtber  bench  and  barons  of  the 
exchequer,  and  thereupon  shall  have  authority  to  respite 
execution  of  this  judgment,  or  postpone  it  untU  such  ques- 
tion shall  hare  been  decided,  and  in  either  caso  the  court 
shall  commit  the  person  convicted  to  prison,  or  studl  talie  a 
recognisance  of  bail,  with  one  or  two  si^cient  sureties, 
and  in  such  sum  as  tiie  conrt  shall  think  fit,  condoned  to 
^rpear  at  such  thne  or  times  as  the  cotirt  ahdl  direct,  and 
receive  judgment,  or  to  render  himself  in  execution. 

2.  Ttiat  the  judge  or  commissioner  or  Court  of  Qnarta 
Sessions  shall  state,  in  a  case  signed  in  the  manner  now 
usual,  the  question  or  questions  of  law  so  reserved,  with 
the  special  circumstances  upon  which  the  same  shall  have 
arisen;  and  such  case  shall  l>e  transoutted  to  the  sold 
justices  and  barons  ;  and  the  s^d  Justices  and  barons  shall 
tiave  full  power  and  authority  to  hear  and  finally  determine 
the  said  question  or  questions,  and  thereupon  to  reverae, 
oiBno,  or  amend  any  judgment  given  on  t^  indictment  or 
inquisition  on  the  trial  whereof  such  question  or  qnestiuia 
hare  arisen,  or  to  avtrid  each  judgment,  and  to  order  an 
entry  to  be  made  on  the  record,  that  in  tiie  judgment  of  the 
add  justices  and  borons  tiie  party  ongbt  not  to  have  been 


Digitized  by 


158 


THE  IRISH  JURIST. 


eoDvlGtadt  or  to  vmt  the  Judgment,  or  order  judgmant  to 
In  siven  ttoreoa  at  lome  oOwr  wnlon  of  Oyer  and  Ter> 
mlnar  or  gwd  ddlverr,  or  other  hhIooi  of  the  pMce,  if  oo 
jadgment  shall  have  bean  before  that  time  gireo,  or  to  make 
locb  other  order  as  justice  may  require ;  and  loch  jnd^ 
ment  and  order  of  the  said  juaticea  and  baront  shall  be  cer- 
tified under  the  hand  of  the  preai^ng  chief  justice  or  chief 
baroD  to  the  cleric  assize  or  bis  deputy,  or  to  the  cleric 
of  the  peace  or  his  deputy,  who  shall  enter  the  same  oo  the 
raigio^  record ;  and  a  certificate  of  such  entry,  under  the 
band  of  the  derk  of  aasize  or  bis  deputy,  or  tiie  clerk  of 
tbe  peace  or  his  dqioty,  lo  the  form  <w  to  tfaa  offset  men. 
tioned  in  the  achadnle  to  this  Aot*  with  the  neeeaaary  altar- 
atlona  to  adi^  It  to  the  drewaataiuMW  at  th«  oaao,  sbalt  be 
dallrered  or  tranamittod  to  the  sboriff  or  gaoler  in  whose 
custody  the  person  oonTtoted  aball  be :  and  the  said  certi- 
ficate shall  be  a  sufficient  warrant  to  such  sheriff  or  gaoler, 
and  an  other  persons,  for  the  execution  of  tba  judgment, 
and  execution  shall  be  thereupon  executed  on  such  judg- 
ment, and  for  the  discharge  of  the  person  convicted  from 
further  imprisonment,  ifthejudgment  shall  be  rerersed,  and 
la  that  case  such  sheriff  or  gaoler  shall  discharge  him,  and 
alao  the  next  court  of  Oyer  and  Terminw  and  ga(d  delivery 
OF  seaalima  of  the  peace  aball  Tiotts  the  raoognbanoe  of  bail. 
If  aoyi  and  if  tbe  court  of  Oyer  and  TenUner  and  giol  de> 
lirery  or  court  of  qnartar  aesdoni  aball  ba  difoetad  to  glva 
Judgment,  tbe  a^ld  court  shall  procMd  to  g^ve  judgment  at 
the  next  session. 

3.  That  the  jurisdlotion  by  this  act  given  to  the  said  jus- 
tices of  either  bench  and  Barons  of  the  Exchequer  may  be 
exercised  by  tbe  said  Justices  and  barons,  or  fire  of  them  at 
the  least,  of  whom  the  Lord  Chief  Justice  of  the  Conrt  of 
Queen's  Bench,  the  Lord  ChMJoatloeoftbe  Court  of  Com- 
m<^  Flaaa,  and  tbe  Lord  Chief  Baron  of  the  Court  of  Bx> 
ohaqaer,  or  one  of  each  ofaleb  at  least  shall  be  part  i  and 
tbe  Judgment  or  Jodgmenta  of  tlw  add  Jnatioea  aod  faanwa 
ehaU  be  delivered  in  open  court,  after  hearing  counsel  or  the 
parties,  in  case  tbe  prosecutor  or  tite  person  coovloted  shall 
think  It  fit  that  the  ease  ahall  be  argned,  in  Uka  nMnnar  aa 
the  Judgmenta  oftbo  superior  oourtaofconmoQ  law  are  now 
delivered. 

4.  TbatthesaidjusUceaandbarons,whenaeasehaahecii 
reserved  fw  thtir  (pinion,  shall  have  power  to  eause  the  ease 
or  eartifloate  to  be  aeat  back  for  ameodmant,  and  tberanpoo 
the  aame  shall  be  amended,  andjodgoMntahaU  ba  deUrarad 
after  It  aball  have  been  amoided. 

6.  That  whenever  any  writ  of  error  shall  be  brought  open 
any  Judgment  on  any  Indictment,  information,  preseotmoat, 
or  Inquisition,  in  any  crimioal  case,  and  the  court  of  Error 
shall  reverse  the  Judgment,  It  shall  be  competent  for  such 
court  of  'Error  either  to  pronounce  tbe  proper  judgment  or 
to  remit  the  record  to  the  court  below,  in  order  that  such 
court  may  pronounce  the  proper  judgment. 

0.  That  every  person  who  shall  forgo  or  alter,  or  shall 
offer,  knowing  the  same  to  be  forged  or  altwed,  any  certi< 
llcate  of  or  copy  certified  a  chief  Justice,  or  any  certificate 
of  or  copy  cerUfied  by  a  clerk  ofaulte  or  hia  d^tj,  or  tbe 
derk  of  the  peace  or  his  deputy,  witii  Intent  to  cause  any 
person  to  bo  ^soharged  from  custody,  or  othervriae  prevent 
the  due  course  of  justice,  shall  be  gidlty  of  felony,  and  being 
convicted  thereof  shall  he  liable,  to  be  transported  beyond 
the  seas  for  any  term  not  exceeding  ten  years,  or  be  Impri- 
soned for  any  term  not  exceeding  three  years,  with  or  with- 
out hard  laboar  and  atditary  confinement,  at  the  dlaoretlon 
of  the  court  before  which  he  ahaU  be  tried. 

7.  That  this  aot  shall  not  extend  to  Scotland. 

a.  That  this  act  may  be  amended  or  repealed  by  any  act 
to  be  passed  during  this  present  session  of  paTllamat 

SCHEDULE. 
Whereas  at  tbe  session  of  the  peace  for  the  eounty  of 
held  on         before         and  others  their  fellows,  [or  at 
the  session  of  Oyer  and  Terminer  aod  gaol  delivery  held  for 
the  eounty  of         on         before,  among  others.  Sir  A. 
S.  KsigtA,  one  of  the  Jnstlces  of  the  court  of  and 
ktrt  nan*  the  quorun  eommUtioneri,  Justices  of  Oyer  and 
gad  dellTei7,]  A.  B.,   lata  of  LtAourer,  having 

bten  ftmnd  giUlty  of  tOaaj,  and  JwlgmeBt  thereupon  gitm, 


that  [ttal*  tkt  nfisroMM,]  the  conrt  befne  whom  be  wu 
tried  reewved  a  certain  qnaatkm  of  law  forthecon^dmiHin 
of  the  justieea  of  either  bencA  and  the  BaroBs  of  theStciK. 
quer,  and  executioa  wu  therenpon  reapited  b  tbe  tn«i. 
time: 

This  is  to  certify,  that  the  aald  Justices  and  Btnui^f, 
iog  met  in  the  Exchquer  Chamber  at  Westutinister  [or 
Un,  a$  the  eeaa  mag  ie,]  on  the  day  of  it 

considered  by  the  said  Justieea  and  Barons  there  tbu  tlu 
judgment  aforesaid  should  be  annulled,  and  an  entry 
on  the  reoord,  that  the  said  A.B,  ought  not,  in  the  jin^. 
ment  of  th«  said  justieea  and  barooa,  to  have  bete  eoD»i[it4 
of  the  fdooy  afmaaid ;  and  yon  are  Ueicfore  hcitb;  n. 
quired  li>rthwith  t*  dlatdwrge  the  aald  A.B*  ttvaymttm. 
tody. 

To  the  gaoler  of  and  the  dieriff  of         ni  a 

others  whom  It  may  eonoeni.  (Signed)  £jt; 

Cleric  of  tbe  peooe  for  tbe  county  of  [or,  ehrkrf 

aaaise  far        mtkt  ctu€  awy  6*.] 

Cap.  LXXIX 
jkn  aot  to  hdlltate  and  dmpnfjr  prooedore  in  the  nan «( 
Justiciary  In  Scotland.  [Slst  Avgut,  loii] 

Cat.  LXXX. 
An  net  to  empower  leaaeea  of  tlUie  rent<«haige  in  Irth,^ 
to  dadnat  a  pvoportion  of  poor^mte  poundage  from  rmt- 
and  alao  to  ampowep  tbe  eodaalaBtieal  oomaiaaliMm 
Jrthmd  to  aUew  auass  ptii  tor  poor-rate  or  eoaalj  mi, 
or  poond^pe  deducted  te<m  eocleelastica]  penoM  mi^ 
eoaat  of  poor-rate,  among  thef  r  deductions  from  tht  nhi. 
tion  of  eooMaatleal  pnqwrty  directed  to  be  made  nfo 
an  aet  of  tbe  third  and  fimrth  yeara  of  his  late  mijwi, 
ftr  the  purpose  of  a  oertdn  tax  thereby  imposed  npot  skI 
property  in  IreUmd.  [Sist  Awguil, 

Bee.  !•  Xeswe  of  tillU  rent-<Aarge,  if  Hahle  14  rat 
there/or,  Mag  deduct  proptftim  of  rait. 

3.  EeeUeiaatical  e<mmu$ionert  under  3  ^  4  ^  4,  t.  .t;, 

tktdl  iHcbuU  poor-rattt  j-c.  tn  dc^injivm  n' 
hiation, 

S.  Sweeatort  t^arMith^  cf  Aiwagk  mj  HiJuf  cf 
Dtrrw  maydadaetfrfM  motmg  to  ht  faiJ  it  tedt- 
tioit&al  conaitoumcra  a  ocrtani  »■  <a  scnal  ^ 
poor-rtttt  ^r- 

4.  Aet  mojf  ht  ammrfnf,  ^e. 

'  Whereas  by  the  1  &  2  Vlot.  o.  66.  it  is  eaidcd,  A«  i 

*  where  any  person  reeeWIng  rent  in  respeet  of  aof  ritelk 
'  property  shall  alao  pay  a  rent  in  respeet  of  the  smk,  he 

*  shall  be  entitled  to  deduct  from  snoh  rent  a  pn^tRiao 

*  tbe  rate  deducted  from  him,  aod  it  la  expedient  to  exltsl 

*  such  provision  to  the  case  titbe  reot-ehaige:'  bt  it  , 
enacted,  that  after  the  paaatng  of  this  act,  where  asjr  pena  I 
entitled  to  recelTo  tithe  rent-charge  diall  ba  liable  to  pif  i 
rent  in  respect  of  tbe  aame,  ha  aball  be  entitled  ta  dtdat 
from  the  rent  ao  paid  by  Um  a  aam  beariDg  loefa  a  rnp» 
tion  to  one  half  the  amount  of  rate  dedaeled  froBihttiUa 
ront-charge  received  by  him  aa  the  tflatpddbyldmiai» 
pect  of  such  tithe  rent-charge  beara  to  the  tithe  nat-diap 
whidi  he  is  so  entitled  to  recoiva. 

S.  *  And  whereas  by  3  &  4  W.  4,  o-  S7,  tiie  eedMMtt- 

*  cal  commissioners  therein  aiqmioted  were  autltorridl  to 
'  make  a  valoatioo  of  all  eodeeiastioal  property,  sad  to  tikt, 
'  levy,  and  rec^ve  therefrom  a  yeariy  tax,  rate,  or  wu^ 
'  ment  computed  and  Impoaed  upon  aneh  valaation  MMi 
'log  tothaaoaleaitdforthapurpeBearedtedlBthieaaKi: 
'  and  whereaa  donbtshaTO  arisen  n^athar  the  eiU  coat- 
'  doners  are  aathoriaed  to  allow  amoag  tbe  Msetiai 
'  therein  set  forth  any  sumt  paid  fbr  eennty  eets  or  pooMttt, 
'  or  pouodo^e  deducted  for  poor-rate,  and  It  is  upediMl 
'  that  such  doubts  be  removed:'  ba  It  saaeted,  tbttifts 
the  passing  of  this  act  tba  aaid  oemmUdooera,  in  ind  frm 
the  valuation  made  or  to  be  made  of  any  ecdeaiastitaliiiv- 
perty  for  the  purpose  of  imposing  tbe  rate,  tax,  or  ismm- 
ment  required  by  the  aiUd  aot,  hi  adStion  to  tbe  c)ui|tt 
apemOed  aa  dedaetiona  la  the  said  act,  may  dsdMt 
amoonta  or  annas  the  wUdeommlaaloQatailHiliKat^" 
proper  to  be  deducted  tsotn  anch  TaluatiM*  Aw  er  en  imsM 
of  any  county  oeaa  or  poor-sat^  or  pouadifaratfArikr^ 
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ittwtm^oywMut  oftiMpoor,  or  (orrepijiiig  any  adTmcei 
Dado  for  Uioh  parpoaowt  and  paid  or  pi^ablo  or  dedwstod 
orc^act  of  aach  acdwlaattoal  pn^arty*  audi  dedbcti<mbj 
Lbe  stid  eommiaaioiien  to  be  mada  according:  to  a  return  of 
tb«  county  ceas  paid  In  respect  of  socb  property,  and  of  the 
rate  struck  in  the  electoral  divlaion  or  dlviaions  within  wliioh 
sach  property  may  be  litoate,  doling  the  half  year  ending 
oo  the  first  day  of  Jmuuirff  or  Srat  day  of  Jutg  reapeettrdy 
[receding  the  hftlf  year  (br  whicb  aneb  ecdeetoatical  tu  ahaD 
be  demaDded. 

3.  *  And  wfaereaa  a^  bwt-r«dted  act,  the  aQecesior  to 
'  the  present  mrofabialiop  of  Armagh,  and  the  present  btobop 
'cfDerry,  and  Ma  and  tbdr  aacewiora  for  erer,  are  borod, 
'oat  of  the  rerenaea  of  tbe  a^ardiblabopridE  and  Uahop* 

*  rick  rcapeetiT^,  topi^  tothoeeeleaiaaUoaleoniBdationers 
'for /refaad^  haif.ye^y^  aamabitbeaddact  apedfled,  and 

*  it  ia  but  Juat  that  aoch  peraons  ao  paying  sodb  annuity  be 

*  empowered  to  deduct  an  allowaDce  for  poor-rate be  It 
enacted,  that  the  eoccesaor  (rf  the  preaent  archblabop  of 
Armagh^  and  the  present  btsbop  of  Dtrry,  and  Us  ortbelr 
WAceaaora  in  aaeh  aeea  re^eetlTdy,  shall  be  oititled  to 
dcdnet  from  the  aom  to  be  paU  by  falm  to  tha  eceUriaatleal 
cwumlialeiiera  for  /reAnuf  auchameontor  aaataathaoonw 
i^doneia  shall  asoertain  aa  proper  to  be  detoeted  for  or 
oo  aeeonnt  of  any  poor-rate,  and  paid  or  payable  or  deducted 
in  respect  of  eecleaiastical  property  by  the  tenants  of  such 
B«c,  such  dednction  to  bear  the  same  proportion  to  the  en- 
tire poundage  for  poor-rate  allowed  In  such  half  year  to  his 
tenants  by  audi  archbiabop  orUahop  as  the  sidd  half-yearly 
vavHtj  beara  to  the  rant  and  flnea  reoelTed  by  rach  areb- 
bisbop  or  Uahop  in  audi  half  year. 

4.  That  this  act  may  be  amended  or  repealed  by  *oj  aet 
to  be  paaaad  in  tlUi  preaent  season  of  parftaaiant. 

Cat.  LXZXI. 

Aa  aet  tor  the  ftvlher  tegidatlon  of  ateam  naTlgation,  and 
loc  boiidi^  ia  eertdn  oaaea  the  nnmber  of  paaaengera  to 
be  eoBngrcdia  steam  Tasaala.       [9lBt^iV>«i  'MS.] 

Sec.  I.  FcMd9JlrM9nib«nitttfayMrf^flDafaerwgvfr«if 

3,  Board  ^  trade  mag  immt  i*  etrt^leatt  a  noHet  of 

tke  Moa&cr  af  pattamgert  tttam  vaauh  ara  «m- 
airmetad  to  carry.    Priud^  for  carrjfiag  u  gnatar 
maaAar  lAaa  ^ee^fiad  i*  eert^eata, 
9,         of  eart^kaia  to  ba  ptaeed  in  9  eoH^iamupart 
^wawL  p€»alt/farnagiaet, 

4.  PanaUy  oa  paraent,  hamg  baaa  r^fiuad  aAiiiiioa, 
fmtimg  thar  wof  om  board  wtm  MWeli  art  fail,  ffc. 

fi.  Aaaltycaperawwyaftswy  orMagUctirngtopag  their 
foraa,  or  ^ut  vaaaaa, 

6.  PamaUiaahom  tohoToeooarad  amd  ^ffSod. 

7.  Nothing  le  affiei  pririkga*  of  eorforastitm  iff  £ea- 

B.  Aetwmfha ammiady  ^a, 
*  VbercM  by  ^  e  &  10  Viet.  e.  100.  it  la  eaacted,  OaA 
'  on  or  before  the  SOtt  of  April,  and  Slat  of  Oeteher  hi 
'ereiy  year  the  ownera  of  every  steam  Teaael  shall  traaamH  ' 
'tetteLordaofthaPriryCoaadlfortTadatwodeduatlona, : 
<  and  that  add  krda  duo  nsbter  smdi  dadaraUooB,  and  ahall 
'  truwnit  to  the  ownera  irf  anch  ateam  reaaela  respeotlrely 
'  certiSeatea  of  the  registry,  and  that  if  any  steam  veaael 
'proceed  to  aea  with  paaaengera,  the  owner  whereof  baa  not 

*  w  traasmitted  such  declarations  and  reoelTed  such  certi- 
'  ficatca  of  the  registry  thereof,  the  owner  of  such  steam 
'  Tcud  shall  f orfirit  a  sum  not  exoeeding  one  hundred  pounds : 
'  and  whereas  it  is  expedient  to  make  prorision  for  compeU 
'  Bag  the  ewnera  of  ateam  Tsaaaii  to  transmit  aach  dedara* 

*  tioaa  to  die  aaid  lorda  whether  audi  ataam  Tsaitii  be  iiw 
'tended  to  proceed  to  aea  or  not:'  be  it  enacted,  that  in  caae 
the  owaer  or  ownera  of  any  ateam  Tesidi  not  excepted  flrma 
saidaet,  newest  to  tranamU  to  the  lorda  of  the  said  com. 
Buttee,  the  dedarationa  In  writing  by  the  said  act  prescribed, 
tlie  owner  or  owners  of  erery  such  ateam  Teaul  ahail  forfeit 
■nd  pay  the  sum  tea  ahilUnga  every  day  anch  dedara- 
tioDs  is  delayed,  unless  anch  delay  be  accounted  for  :  'pro- 
Tided  that  the  owners  of  all  steam  vessels  foot  being  ex- 
cepted as  aforoadd)  la  reapect  of  which  any  declarotiona 
reHOired  as  aforeadd  have  not  been  transmitted  to  the  add 
coomittce  ahall  transmit  the  aanm  on  or  before  the  twentieth 
dar  of  ScpfotAcrnext. 


9.  '  And  whereaa  mndi  locanveidence  and  daiq;er  has 

*  bam  fbond  to  nadt  fknm  the  orarwerowdbigctf  steam  vea- 

*  aell^  and  it  la  expedent  to  prevent  audi;*  be  it  enacted, 
that  the  lords  of  the  add  oommltlee,  may  insert  into  any 
certiflcata  granted  bythem  in  conformity  vrith  the  provisiond 
of  the  add  act  a  notice  of  the  number  of  passengers  which  the 
vessd  is  constructed  to  carry,  and  whenever  sooh  notice 
shall  have  been  so  inserted  auch  vessel  shall  not  at  any  timo 
have  on  board  any  greater  number  of  passengers  than  tho 
number  specified  in  the  oertiflcate  last  recdved  from  the  sdd 
committee  t  and  In  case  any  such  vesid  ahall  have  on  board 
any  greater  nnmber,  tha  owner  or  ownera,  or  the  msater  or' 
ether  person  having  charge  tbereof,  shall  forfdt  a  sum  not 
exeee&ig  five  abllttnga  fur  every  passengw  above  tiw  nam. 
ber  so  spedfled. 

3.  TiaX  the  owner  or  owners  of  every  steam  vessd  shdl' 
cause  a  true  copy  of  the  certificate  which  they  have  last  re- 
ceived from  the  lords  of  the  sdd  committee  to  be  put  up  in 
some  considcnous  part  of  the  vessd,  where  the  same  shdl 
be  vidble  to  the  passengers  on  board,  and  if  they  n^lect  to 
do  an  they  shall  for  every  offence  be  liaUe  to  a  pendty  not 
aaeeedbg  tan  pounds. 

4.  That  If  any  person,  after  having  been  refliaed  admis- 
sion into  any  steam  vessd  by  the  owner  at  ownera,  or  any 
person  In  the  employ  of  the  owner  or  owners  thereof  on  ae- 
connt  of  such  steam  vesad  bdng  full,  and  after  having  had 
the  fall  amount  of  his  tee  returned  or  tendered  to  Um,  shall 
persist  in  attempting  to  enter  the  aame,  or  If  any  person 
having  got  on  bwd  any  steam  vessel  be  requested  to  leave 
audi  steam  veasel  before  the  same  has  qdtted  the  place  at 
which  such  person  got  oa  boar^  and  alMU  reftiae  to  do  so, 
after  having  had  the  ftall  amonat  of  Us  fhre  returned  or  ten. 
deredtohim,  then  fuoh  person  shall  for  sudi  offionee  forfeit 
and  pay  any  sum  not  exceeding  five  iUDInga. 

6.  That  if  any  person  travel  or  attempt  to  travd  In  usg 
steam  vessel  wUch  hss  been  duly  surveyed  without  having 
previously  pdd  his  or  her  fkre,  and  with  Intent  to  avdd  pay- 
ment, or  if  any  person,  having  pdd  his  or  her  fare  fora  cer- 
tain distance,  proceed  in  any  such  vessd  beyond  such  dis- 
tance without  previously  paying  the  additiond  fare,  or  If  any 
person  refuse  or  nq^Ieot,  on  arriving  at  the  pdnt  to  which 
he  has  pdd  Ua  fbre,  to  qdt  sodi  Teasel,  every  sadkpersoa 
shsll  forfdt  to  the  owner  or  owners  of  encfa  ateam  veasd  a 
sum  not  exeeedlng  five  ddlGogs. 

6.  That  the  penalties  and  forfeitures  by  this  act  Imposed 
ahall  be  sued  fin>,  recovered  and  applied  In  like  manner  as 
the  pendUes  and  forfeitures  imposed  by  the  sdd  recited  act 
are  therein  directed  to  be  sned  for.  recovered,  and  qiplled, 
except  as  is  hereby  otherwise  directed. 

7.  That  nothhtg  in  this  aet  contained  shall  pr^ndlce  or 
derogate  the  rights  of  the  mayor  and  oommonal^  and  dtisena 
of  the  dty  of  London. 

8.  That  this  act  may  be  amended  or  repeded  by  any  act 
to  be  passed  In  this  present  sesdon  (^pariiamoit. 

Car.  Z.XXX1L 
An  Aet  to  amend  the  law  fiv  the  fwmatloa  of  diatricts  for 
the  Bflnftatiff"  of  Influit  poor.         {ilatAi^uat,  1841).] 

Cap.  Z.XXXIIE. 
An  act  to  eonArm  the  awards  of  aaaeidonalilenunMra  eom- 
miuiOBers,  andfior  other  purposes  relating  to  the  docUea 
of  CormaaU  mA  Xaamtlar,         [Slat  AwgMat,  1648.] 

Cap.  LZXXIY. 
An  act  to  amend  the  acta  for  rendering  effective  the  service 
of  theOMMaaad  Graamok  onUpeadoDara,  and  to  ex- 
tend them  to  the  pnabaen  of  the  Seat  Mia  company. 

[Slst  Avguatt  1»48.] 

Cap.  L3CXrr. 

An  act  to  contfanM  to  the  let  of  Oefoier,  1649,  and  to  the 
end  of  tha  than  next  seadon  of  parliament,  the  exemp- 
tion of  inhaUtants  from  HdiUlty  to  be  rated  as  such  in 
reapect  (rfstoek  In  trade  er  other  property  to  the  rdlef  of 
tha  poor,  [Slst^«y««*,  1848.] 

Cap.  LXXXVL 

An  aet  to  empoww  eonmiadoners  of  the  court  of  bankruptcy 
to  Order  the  rdeaw  of  bankropts  from  prison  in  certdn 
CB^g.  [Slst  ^H^aif,  1648.] 
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Cap.  LXXXVIL 
An  act  to  extend  the  prorieions  of  m  act  passed  in  the  first 
year  of  his  Ute  H^Jeiit;  "Kiog  WUliam  the  fourth,  ln> 
tltoled  OK  act  for  anuolidotimg  and  oKuntUng  tkt  kuea for 
foe^MiMff  IM  pagmatU  iff  wMa  out  of  nateitate. 

[91st  ^n^,  1648.1 

Sac  1.  Beeittd  praviMim  to  exttnd  to  UadMt  ^  ^  ade- 
eeated  dtbtor,  in  etrtain  raiss. 
S.  Act  mag  be  amended,  j-c. 

'  Vhercaa  by  the  11  O.  4,  &  1  W.  4,  o.  47,  it  was 

*  Camongst  other  tUnga)  enictedt  that  where  any  lands, 

*  tenements,  or  heredltaiMDta  haid  been  or  ahoold  b«  de- 

*  vised  in  settlement  by  any  person  or  peraoni  whose  estate 

*  should  be  liable  to  the  payment  of  any  of  Us  or  their  debts, 

*  and  by  such  demise  shoidd  be  rested  in  any  pen  on  orpenKMia 
'  or  life  or  other  limited  interest,  with  any  remainder,  limlta- 
'  tlon,  or  gift  orer  which  might  not  be  rested,  or  might  bo 

*  vested  In  some  person  or  persons  flrom  whom  a  conveyance 

*  conld  not  be  obtained,  or  by  way  of  executory  devise,  and 
'  a  decree  should  be  made  for  the  sale  thereof  for  the  pay- 

*  ment  of  such  debts,  the  eoort  by  whom  suoh  decree  ahotdd 

*  be  toado  nUght  Arect  any  soch  tenant  for  life,  ftc,  to  coo- 

*  vqr,  sorrender,  or  otherwise  assure  the  fee  rimple  or  other 

*  interest  to  tho  pur^iaser  or  purchasers,  or  In  such  man- 

*  ner  as  the  said  court  should  UUok  proper ;  and  every  such 

*  conveyance,  or  other  assurance  sbonld  be  as  effectual  as  if 
'  the  person  who  should  make  the  same  were  seised  or  pos- 
'  sessed  of  the  fee  simple  or  other  whole  estate  so  to  be  sold : 

*  and  whereas  the  herein-bofore  recited  provision  does  not 
'  extend  to  the  cue  of  lands,  tenements,  or  hereditaments  of 

*  a  dcoeased  debtor  which  are  by  deseent  or  otherwise  than 

*  by  derlse  vested  in  the  heir  or  oo-faeirs  of  such  debtor, 
'  suljeet  to  ao  executory  devise  over  in  favour  of  a  person 
'  or  persons  not  existing  or  not  ascertdned,  and  it  is  expe- 
'  dient  that  the  said  act  should  be  extended :'  be  it  there- 
fore enacted  that  the  said  recited  provision  of  the  said  act 
shall  extend  and  is  extended  to  any  casein  which  any  lands, 
tenements,  or  here^Utaments  of  any  deceased  person  shall 
by  descent  or  otherwise  than  by  devise  be  vested  in  the  heir 
or  co-heirs  of  such  persons,  subject  to  an  executory  devise 
over  in  favour  of  a  person  or  persons  not  existing  or  not 
asoert^nedi  and  in  soch  ooie  the  court  In  the  siJd  provl- 
aioa  may  dlreot  such  heir  or  co-heirs,  notwithstanding  such 
h^  or  eo-h^,  or  any  of  them,  may  be  an  tnfknt  or  infants, 
to  convey,  or  otherwlae  assure  the  fte  simple  or  other  in- 
terest to  the  purctioser  or  pnrcliasers,  as  the  said  court 
shall  think  proper ;  and  every  such  conveyance,  or  other 
assurance  shall  be  as  effectual  as  if  the  hdr  or  co-heirs  who 
shall  make  and  execute  the  same  was  or  were  seised  or 
possessed  of  the  fee  simple  or  other  whole  estate  so  to  be 
sold,  and.  If  an  Sn&nt  or  inbnts,  was  or  were  of  full  age. 

S.  That  this  aet  may  bo  amended  or  repealed  by  any  act 
to  be  passed  during  thU  present  session  of  parliament. 
CTa  bt  eontimed.J 


IV  CHANCEKY. 
Hkww  Kmnnto^Qq.        PURSUANT  to  the  Decree  of 
•  i  *^    Hm  Maln^  H]«h  Court  of 


FUntiB'. 
ffir  Rkhaid  Katie.  But. 


Dftme  Maty  BfidjjM  Naf  <«, 
Oeotge  PllKlngton, 
Luke  ITDoiuiril  j  and 
John  En  nil, 

DtAndantL 


I  OMDocn,  aaMlnihU 
>date  the  ITtbdsv  of  April,  181;,  tvlli; 
i  on  HONDAT, On ertdM tt APU£ 
1  next,  at  Om  hour  of  One  o'clock  lo  the 
/  Alternoon,  at  mj  Chamben,  on  the 

  IhmQus;,  tn  the       of  Dublin,  SET 

UP  and  SELL  to  the  hlaheat  and  bait  bidder,  alt  that  and  thoM  the 
LANDS  commonlr  called  the  DONORE  ESTATE,  in  the  Countr  ot 
Wartmeath;  tiiAt  li  to  uf,  the  Manoi  or  reputed  Manor  ol  Danauie, 
otherwye  Donore,  Cooldn,  BalUnUbane,  BalUnUdiave,  oiberwUe  Ballln. 
larln,  HoepKaMotni.  Skehaoe,  Oanr.oloooe.  Thtnlemnni  and  alw  all 
tbu  part  of  Donore  called  the  Orecn  Hotue  Farm,  and  the  Ciutonu  and 
Toll*  of  (he  Fain  and  raitein*  of  Donore :  and  alM  that  p«rt  of  theLandt 
of  Ballinlahave,  called  tho  Red  Houae  Fann  t_u>d  alio  the  Landi  of 
Sfitttlntown  and  tti  »ub.den<»BiastkXM:  alao  the  Town  and  Landi  of  Balljr. 
brlckusue,  olhcrwlte  Rotemount,  Kinmunner,  otherwlae  KlilaeunnMr, 
CapperakUk,  Ballirnegall,  and  port  of  BalllMutMier,  daahUb,  and  Bfack. 
nebcrlB.otherwIte  Bracknehowla  ( and  alio  ttieTown  and  Landi  of  Aahs> 
bnUc.  Canio,  KItlare,  Otbtatown,  and  part  of  Cloehenna,  Ooanrina. 
Strmntown,  KllUnaih,  AidvaM,  OafthT.and  the  Hooaa  and  OOcei  of 
Jamatinriv-«ll  altuate  in  tiwCountf  of  Weatmcatfa,  oraootnpeccnt  pait 
tbiie^  for  the  purpoaea  In  laid  I>Mree  mtntkaMd, 
D»Hdttdi«Tthdaf  of  FUmiarr.  IBI9. 

EDWARD  LmON. 
For'  Rental!,  and  further  partlculan,  aacij  to  Mr,  RICHARD  P. 
TI0HE,  the  nalntliri  SoUcUor,  No.  W,  UUi&e  Oaidlner  Street  i  or  to 
VE8KY  DALY.  Sidioltoc  foe  tbadeftadaatf,  8lr  Bicbard  Mails,  Bart, 
61,  BIsNlogton  SirMt. 


IN  CHAHCERY. 
John  Thorn..  HoJtajd^x  pUBSUANTto  the  , 

Land!  of  DRUHMIOLERAOH  andCONRAS,  odU^im:^ 
late  IrUh  plantation  tOMHira,  dbMBiathePiifAjdViui£^& 
of  Famejr,  and  Count; of  Monafhan,  fbnoeil*  demted to MuuT^ 
deeca«cd,  are  harebr  required  to  conie  In  and  file  charMi  inannflT^ 
tool  of  thetr  Incumbrancea,  on  or  beftire  the  Mcood  in  xiri^S' 
otherwlM  thtjr  wlU  be  pnctudod  fhiin  the  bcoett  ofMldDRiK'^ 
Dated  thta  10th  day  of  Febniarj,  IBML 

Robert  Ben  Todd,  Plafoimftdieitw.  ^ 
9,  HamlMto&raat,  UttbUa,  and  Stony. 


NEW  LAW  BO0K8. 

ATBEATISB  ON  THE  LAW  OF  PROPEBTr  » 
admlolMKod  br  the  HOUSE  OF  LORDS.  By  BrK-B  SIttDn 

'PHE  LAW  OF  HUSBAND  AND  WIPE.  ATrwb 
oDtheLawof  Hufaandand  WlfcairewctaPnontr  mjQiiwj 
npOD  Roperl  TraatlM^aod  coniprlilng  Jacota^  Notei  and  Adi^M^^ 
Bfj.  E.  WRIflHT.       of  the  Inner  Temple,  BirrWttTS, 
Sn.  ^  10*  board*.  ' 

A TREATISE  ON  THE  LAW  OF  LEGACIES  R, 
the  lata  R.  S.  IXtMNIBOK  ROPER,  Bml.  BarttatHjLl.  ^ 
OraT-i-lnn,  sod  by  H.  H.  WHITE,  Ewi,  BarriEr.al.uS'rfftSj' 
die  Temple.  Fourth  Edition.  9  vol^  roral  Bv<^  ^St.bcudi. 

ROSCOE'S  LAW  OF  NISI  PHIDS  EVIDESCE  i 
DigeAorihe  Law  of  Evidence  on  tbe  Irtal  of  ActkwitKHi>i» 
ByH.  ROSCOE.  E«|.,  of  the  Inner  Tnapte,  BarrMer.ai.lMr.  fanS 
Blttlao,  with  oonalderaUa  addUkM,  by  &  SMiaKS,  ba. 
Law.  1  vol.  royal  lihno.  Eto.  —.-v 

A TREATISE  ON  THE  LAW  OP  ETIDESCE  u 
admlntitcred  In  England  and  Ireland!  with  IHiulnbani Staiw 
AnMrican  and  other  Porrlm  Iawc  Br  JOHN  PITT  TArLDL  b 
of  the  Ulddla  Temjde,  Barriitar.at.lAw.  8  volkmral  »nt£itC 

A SELECTION  OF  LEADING  CASES  IS  Tviu 
Brandiea  of  the  Law,  with  Notea.  By  JOHN  WILLIAM SXtm 
Eiq..  of  the  InnerTernple,BBnWer.at.Law.  Third  EdWou  Rrn? 
KEATINO.  Eaq ,  and  JAMES  8.  WILLES^  bo-af  tbtteW 
Baniiteri  aULaw.  SroU.royalBraiei  IftuSd.  ^ 

nUESTIONS  FOR  LAW  STUDENTS  on  tba  SmM 
W  EdiUou  tt  Mr.  Bsrlwat  aWwaH  New  CnwMliikm  UuLm 

rtalerVLaw.  I  voi.ira.  dDthboari^pefoelOf  «d. 

A TREATISE  on  the  LAW  of  EXECtJTOKS  and 
ADMINISTRATORS.  By  EDWARD  VADQHAK  WILLIAMS, 
&q.,  Bamiter'«t  I^w.  Fourth  UlUon  eolatiad.  S  nk.  ra;ii  Sn, 
£3  K 
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DUBLIN,  MARCH  81,  1849. 
♦ 

Wk  resorae  tkis  week  the  eonrideration  of  a  sub- 
ject to  litiA  we  have  already  called  attention. 
We  an  to  imfweiied  with  the  importance  of  advo- 
cafiog  a  change  in  the  system  of  managing  estatei 
placed  Doder  the  eontnu  of  our  Courts  of  Equity, 
that  we  shall  not  slacken  car  OEerUont  until  we  see 
aone  pnetieid  neasore  earned  into  effiBot  for  the 
redress  of  an  univarsaUy-admitted  naUood  eviL 

We  have  shewn  that  no  doubt  exists,  in  all  quar- 
ters, of  the  defectiveness  at  the  present  system  of  ^ 
receirerahips,  and  we  have  not  done  this  for  the 
idle  object  of  pointing  out  grievance^  but  because 
ve  knew  that  practical  and  iatelligent  heads  were 
at  work  to  improve  that  system,  and  we  were 
ansioas  to  lend  our  humble  efforts  to  promote  a 
Bseful  measure  of  law  reform. 

When  an  estate  is  placed  under  the  Court  of 
Chancery,  the  ad  interim  ownership  is  vested  in  it, 
ostensibly  for  the  benefit  of  the  creditor,  but  that 
boKfit  is  not  what  it  is  capable  of  being  made,  end 
certainly  it  is  to  the  loss  of  the  owner,  the  injunr 
of  the  occupier,  and  (tf  the  country  gmerally.  It 
»  not  difficult  to  prove  these  propositiona  atriatim. 

IsL  The  ereditw  is  not  benefitted  to  the  eztwt 
he  ai^ht  be  t  in  other  words,  the  court  does  not  do 
for  him  mifr>lialf  that,  which  nnder  better  manage- 
mrot,  it  n^ht  do. 

The  qoestion  aa  to  him  is  a  pure  money  one : 
he  eaooot  get.  his  money  without  the  aid  of  the 
court,  through  that  aid  he  gets  it  slowly,  ex-  i 
pensively,  and  uusatbfactorily.  Every  one  knows 
this  as  a  matter  of  fact ;  it  is  not  a  mere  vague 
generality,  it  is  true  In  particular  and  detail  Let 
us  test  the  fact. 

Suppose  a  year's  interest  due  to  a  mortga- 
gee; the  mortgagor  cannot,  or   will   not  pay  ] 
it ~  applications  by  principal  and  8olidtor*are 
lude  ioeffectually — a  bill  becomes  necessary,  and 


is  filed — ^the  mortgagee,  like  TanUUus  sitienSf 
lives  in  expectation  that  he  will  soon  receive  his 
interest.  But,  no ;  a  little  patience.  The  answer 
admitting  the  justice  of  your  c^im  must  be  put  in, 
for  which  it  is  not  unreasonable  to  allow  three 
months— the  court  says  two — after  appearance ;  but, 
in  addition  to  this  period,  there  is  the  time  lost  in 
enforcing  appearancei  and  answer  after  appear- 
anfi&  Making  allowance  for  vacations  and  tbe  re- 
luotanoe  to  be  too  sharp  on  a  defendant,  we  are 
satisfied  more  than  three  months,  on  the  average 
is  consumed  between  the  time  of  filing  the  bill  and 
the  filing  of  the  answer.  It  is  then  necessary  to 
I  consider  whether  its  admissions  be  sufficient  to  jus- 
tify an  application  for  a  receiver,  as  the  motion 
rests  on  Equity  confessed  in  the  answer.  Assume 
that  they  are  sufficient,  some  time  must  elapse  before 
the  application  is  heard,  and  after  it  has  been 
heard,  before  the  order  is  taken  out  and  the  refer- 
ence carried  before  the  Master — then  used  to  come 
the  contest  for  the  appointment.  We  do  not  sup- 
pose there  is  much  competition  now,  as  the  office 
has  lately  not  been  very  desirable ;  and  there  is, 
also,  the  delay  of  the  receiver  perfecting  his  own 
reeog^iance  and  requiring  faia  sureties  to  perfect 
th^ra.  The  court  thinks  it  bnt  fair,  also,  to  give 
him  ample  time  to  make  himself  acqoalnted  wlfh 
the  property ;  he  has  to  be  furnished  with  a  rental 
by  the  mortgage,  who  withholds  it  as  long  as 
possible,  and  then  returns  ■*  no  arrsan,'*  having 
used  his  utmost  diligence  (from  the  moment  the  bill 
has  been  filed  until  the  day  notice  of  the  appoint- 
ment of  the  receiver  has  been  served  on  the 
I  tenants)  to  collect  their  arrears,  taking  as  much 
money  as  he  can  procure ;  when  that  is  exhausted, 
taking  the  rent  in  kind,  corn,  and  catU^  and,  as  a 
premium  for  prompt  payment,  giving  receipts  in 
full. 

The  receiver  need  not  pass  his  first  account 
\  until  he  has  been  fifteen  months  appointed ;  and 
even  that  time  may,  by  judicious  management,  be 
'  extended  a  little.   His  &Mj»  form  the  first  lien  on 
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the  fund,  and  he  hao,  after  deducUng  them,  three 
weeks  to  iovest  the  balance  appearing  on  his 
account.  By  the  time  the  creditor  applies  for  that 
balance-— if  he  be  in  a  position  to  do  so>~by  haTin^ 
a  decree,  or  an  undisputed  priority,  we  are  under 
the  mark  in  fixing  a  year  and  nine  months  from 
the  period  of  flUng  the  bill  until  he  touches  a 
shilling  of  interest,  the  arrears  of  which  have  thus. 
swelled  to  two  years  and  nine  months. 

This,  we  say,  is  the  ordinary  practice  of  the 
oourt.  We  are  quite  aware  that  the  present  Master 

the  Rolls,  to  mitigate  this  evil,  in  cues  where 
the  right  is  clear,  makes  prospective  orders  on 
receivers  to  pay  moneys  as  they  come  to  thdr  hands, 
but  in  the  majority  of  cases,  such  orders  are  not 
made,  or  capable  of  being  made ;  and  if  made,  in 
some  degree  may  be  baffled  by  the  receiver,  as  it 
cannot  be  tested  that  he  has  money  in  his  hands 
until  his  account  be  passed. 

Now,  we  pause  here  to  re-state  our  proposition, 
that  the  creditor  is  not  benefitted  as  he  might  be  by 
the  jurisdiction  of  the  court,  which,  let  it  be  ob- 
served, bus  been  set  in  motion  by  and  for  him }  he 
receives  his  money  slowly,  expensively,  and  unsatis- 
factorily, one  year  and  nine  months  from  the  time 
he  sought  the  aid  of  the  court>  During  this  long 
interval  he  gets  no  interest  upon  interest ;  he  is  out 
of  his  money,  he  can  tarn  to  no  profitable  purpose 
that  fund  which  he  m^ht  have  made  reproducdve 
for  himself,  and  with  benefit  to  the  country,  and 
whidi  the  court  doesnotrender  fiructirying  either  for 
him  or  any  one  els^  eicept  it  may  be  the  receiver, 
who  is  predsely  the  only  person  for  whose  interest 
no  responsibility  devolves  upon  it*  Thua  the  cre- 
ditor and  the  country  sufier  alike. 

We  have  restricted  our  observations  to  the  eco- 
nomic view  of  the  question,  but  the  social  ills,  the 
family  sufi'erings  which  are  entailed  by  postponed 
payments  are  iooaloulable  and  grievous.  "  Bit  dot 
qui  cito  dat^  has  never  been  the  motto  of  a  Court 
of  Equity. 

Now  we  have  shewn  a  mischief  which  is  ob- 
viously capable  of  amendment— so  far  as  the  preli- 
minary steps  necessary  to  place  the  property  under 
the  control  of  the  court  are  oonoernec^  the  acoe- 
leration  of  than  may  be  acoompUshed  without  Uie 
Interference  of  the  le^slature^  by  new  genml 
orders  which  the  Chanoellw  and  Master  of  the 
Rolls  have  power,  from  time  to  time,  to  malte ;  but 
for  the  due  management  of  the  property  now  under 
its  care,  the  asustance  of  the  l^riature  is  requi- 
aite.  There  is  no  difficulty  in  having  officers  of 
the  court  to  receive  the  rents,  and  have  them 
inveeted  so  as  to  fructify  ft-om  the  moment  of  their 
collection.  - 

We  refrain,  at  present,  from  entering  into  fur- 
ther detail  on  this  branch  of  the  subject,  not  from 
the  inability  or  difficulty  of  doing  so,  but  because 
we  do  not  tliink  it  right  to  forestall  a  carefully 
organized  plan  which  has  been  prepared  by  a  com- 
petent hand,  and  which  will  be  laid  before  a  oom- 
mittee  of  tbe  House  of  Commons,  so  soon  as  it 
has  been  appointed  to  examine  into  the  whole 
system  of  Chancery  estate  managemenL  Our 
readers  must  concur  mth  us,  that  even  so  far  as 
the  creditor  is  concerned,  our  premise  and  our  con- 
clusion were  correct,  wheu  we  stated  that  the  Court 


of  Chancery  does  not  do  for  the  creditor  one-half 
that  it  might.  It  may,  after  mudi  ^lay,  gire  bin 
back  his  talent,  hut^t  has  not  made  aaytbing  of  it 
during  the  time  it  has  been  retained  Id  pledge. 

Tt  has  never  been  stated  wilfa  soffioieiit  prom', 
nence,  that  no  person,  or  class  of  persons,  U  bel]^ 
fitted  by  the  present  system  of  judidst  eittic 
management,  except,  it  may  be,  the  few  solidton 
who  are  concerned  for  receivers.  Not  tlie  creditor 
at  least  not  to  the  extent  he  might  be--4br  it  ii 
not  enough  for  him  that  the  court  should  be  i 
judicial  pound  to  keep  property  nfc^  h  ibogU 
also  improve  or  enhance  its  value  dariogtbeperini 
frf  its  custody.  An  estate  is  taken  from  t  pro- 
prietor by  a  creditor,  and  transferred  for  nft 
keeping  to  a  locitm  (m«»s,  whic^  should  be  (q. 
nipotent,  and  yet  is  impotent.  AdniitUng  ihn 
there  may  be  required  for  the  creditor  an  anifliiiy 
for  the  recovery  of  his  debt,  safe  and  sore ;  bat  m 
guarding  his  interests,  those  of  others  must  doc  be 
sacrificed,  and,  above  all,  not  sacrificed  wHhoit 
benefitting  him.  Law  expenses  ^tailed  bj  tbe 
present  mode  of  management,  and  a  detoiortiol 
estate,  are  the  consequences  of  Chaoceiy  inter, 
ference  to  the  owner.  Neither  of  tbsse  tU^ae 
beneficial  to  the  creditor }  they  arc,  on  tbe  coi- 
trary,  detrimental,  as  they  diminish  the  rilie  of 
his  security ;  and  thus,  without  enriching  bia.^ 
owner  Is  made  poor  indeed.  These  are  the  on. 
sequences  whidi  the  creditor  never  antu^ahi. 
never  wished  for — ^when  he  sought  tte  laisum 
of  the  court,  and  are  equally  prqadidst  to  bin  a 
to  every  one  else. 

We  have  already  pointed  out  the  erU  fSeOa  of 
the  system  on  owner,  ooeii{»er,  aad  ooostiy,  boi 
we  shall  again  return  to  the  sol^eet,iBdiWefinw 
ther  facts. 


Faw  questions,  in  prBctice*  have  led  to  n  mas]' 
nice  and  subtle  distinodons  as  those  relativs  to  (be 
production  of  documenta  on  interlocutory  ^ 
cations. 

We  have  been  led  to  the  oonsiderBtion  of  tbe 
subject,  both  by  the  number  of  tbe  caies  ud  tbe 
OonflitA  of  authority ;  some  judges  leaoiog  to  dii- 
cov^,  and  oUiers  to  privilege  and  protectHo. 
The  nombw  of  rases  ooeumng  in  Eoghads 
almost  amazing  oocasioned,  in  soma  dwree,  b;  'k 
non-existence  of  a  general  registry,  ailCOTerf  ii 
more  difficult,  and  accordingly  more  prened  for 
by  the  plaintiff,  and  more  surely  resi^  b;  tbe 
defendant  than  in  this  country.  It  was  the 
vation  of  a  celebrated  popular  writer,  that  btlf  the 
miseries  of  the  world  spring  from  foolish  ntjiteneji 
and  the  remark  holds  with  as  much  trotkinibe 
legal  as  in  any  other  world.  The  onneceMoiydesie 
for  concealment,  the  studied  disIngmuoDSDM  oT 
legal  documents,  are  productive  of  much  liti- 
gation. For  our  own  part,  we  are  much  more  dii' 
IMsed  to  acqui^ce  in  the  soundness  of  the  vien 
of  Lord  LAUgdale,  than  in  those  of  aojr  of  bu 
brethren  who  dissent  from  him.  He  conndmlbe 
olyeot  of  a  Court  of  Equity  to  be^  to  eoforee  dti- 
coveiy  by  the  confession  of  tbe  defeDdaBt^onbs 
oath,  and  therefore  believing  the  pIstatifT  oHitw 
to  the  fullest  information,  he  will  uot  allow  it  lo  k 
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ilUidd  by  u  ■newer,  which,  half  confeoing, 
df  dtoied,  (to  nw  own  language)  he  conridera 
«  tomr  osboold  lay  naked  the  heart  of  the 

Hfeiidaiit.* 

A  diferenee  of  opinion  exists  between  the  Irish 
bocellor  and  Hastbr  of  the  Rolls  on  one  branch 
'  this  snbjecL  Whether  a  party  having  a  sole 
■mnt  right  to  the  possession  of  title  deeds,  and 
ImittiDg,  by  bis  answer,  thmr  possession,  mate- 
i&tj,  and  retevancy,  can  yet  refuse  to  produce 
MO,  00  the  ground  of  absent  parties  having  an 
itorHt  io  them,  the  ol^eet  of  the  suit  affecting 
■Kibeat  parties. 

ne  case  to  which  we  allude  is  that  of  Jhmdmt 
Bakt  (9  1.  E.  R.  640  ;  \Q  ib.  260)»  where 
mrar,  the  pdnt  was  made  at  the  argnment,  and 
itrsind  by  the  defendants  in  the  pleaidings.  The 
iterial  facts  are  short.  The  bill  was  filed  to 
n;  into  execution  the  trnsts  of  a  will,  and  to 
iie  the  smonnt  of  a  mortgage  and  judgment, 
lid  were  barred  by  the  Statute  of  Limitations, 
d  only  existed  under  the  trust  (It  has  been 
Me  beld,  that  they  were  not  saved  from  the  ope- 
tion  of  the  statute  amtet  p.  121).  One  of  the 
fendanti  derived  under  the  will,  the  property 
inng  been  appomted  to  bim  under  a  power,  and 
I  hii  marriige  it  was  settled  on  him  for  life, 
muDda  to  his  diildren,  as  be  should  appoint ; 
od,  in  defkall,  to  all  the  children  of  tlie  marriage, 
)  teuots  ia  tidl  in  common.  The  eldest  son, 
vho  wu  \  ^nr,  was  made  a  defendant,  the  plain- 
iSs  aUeging  hs  was  aole  tenant  in  taH,  and  the 
>iU  dmged  t&st  the  deed  of  appointment  and 
uniaiie  aettfaaent  were  made  sabjeet  to  4]ie  trusts 
if  tlie  win.  The  defendants,  husband  and  wife, 
dnitted  the  ponession  of  both  deeds,  partly  set 
bem  ont  in  die  answer,  introducing  partieoiars  in 
bicb  they  varied  fVom  tbe  statements  in  the  bill, 
JiiDg  the  interest  of  tbe  other  minora  under  the 
itlenient,  and  referred  to  them  for  grenter  cer- 
>ti>tj ;  Bad,  in  short,  made  no  stand  whatever 
300  the  ioterrogatory,  either  on  tbe  ground  of 
le  minor  ddoidaiits  being  absent  parties,  or  for 
7  oHier  reason.  His  honour  ordered  the  pro- 
Xuon  of  the  deed  of  appointment,  considering 
>tt  to  be  the  sole  title  of  the  father,  bat  refused 
'ttmpd  pndnctioa  the  marriage  settlement, 
*  D^ora  aot  being  parties  to  the  smt,  and  having 
oniterestmit 

The  defendants  appealed,  and  the  plaintiff's  cross 
PNed,  ud  tbe  Chancellor  ordered  the  produc- 
KD  of  both  deeds. 

hisDhaervable  that  many  elements  contributed 
ft  vust  ibe  plaintiflb,  unqualified  admissions,  rele- 
■"w?)  Buteri&lity,  ownership,  possession,  and  the 
««wtoprodQce. 
His  Hmout,  however,  thought  that  a  door  might 
opened  to  fraud,  if  a  fishing  bill  could  be  put 
n  tbe  file,  and  holes  piclted  in  the  title  of  absent 
'allies.  But  it  WBS  urged  with  considerable  force,, 
^  retted  on  by  the  Chanoellor  in  his  judgment, 
.      'wy  suggestion  of  there  being  absent  par- 
l^"*^  from  tbe  defendant's  statement  of  the 
«J.i>Mt  might  be  true,  or  it  might  be  false ;  the 
»M  Usdf  coold  alone  test  the  fact,  it  was  referred 
the  truth  of  that  statement,  by  the  defend- 


ants, and  so  long  as  ffariman  and  EUama*  oon- 
tinued  law,  that  refierence  incorporated  it  with 
the  answer,  and  made  its  production  compulaory. 
As  to  opening  the  door  for  fraud,  it  might  be^  and 
we  believe  was  observed,  that  it  womd  be  a  re- 
proach to  the  efficiency  of  a  Court  of  Equity,  to 
allow  a  tenant  for  life  to  have  the  uncontrolled  do- 
minion over  the  title-deeds  of  his  property,  to 
bring  them  into  the  market,  for  the  purpose  of 
iMrrowing  money,  to  make  every  imaginable  use  of 
them,  if  he  pleased,  to  post  them  on  the  walls  of 
the  coart ;  and  yet  be  enabled  to  screen  himself 
from  discovery,  on  the  allegation  of  an  absent 
party  faaving  an  interest  in  them,  he  would  tlien  be 
allowed  to  use  them  for  self-inlerest  and  withhold 
them  fbr  his  own,  and  not  the  purposes  ci  justice. 
That  whether  the  siUt  afiiMted  the  inheritance  ta 
not  was  Immaterial,  the  injury  would  be  the  same 
to  tiie  remainderman,  if  it  only  a&(^  the  lift- 
estate,  and  production  was  enforced,  the  informa- 
tion onoe  obtained,  oould  be  used  ever  after. 

Tbe  argnment  might  be  put  thus.  If  you  limit 
the  relief  you  seek,  to  the  person  before  the  cour^ 
tbe  plaintiff  is  either  entitled  to  discovery  from  that 
person,  or  he  is  not.  If  he  be,  as  he  unqu^icm- 
ably  most  be  from  the  admission  in  the  answer,  if 
tbe  defendant  alone  be  considered;  is  a  Court 
of  Equity  to  throw  her  shield  over  that  defendant 
to  the  prejudice  of  the  plainUff,  to  guard  against 
what  may  be  but  an  imaginary  danger ;  and  if  she 
doea  not  throw  that  shield  tlm  discovery  once  ob- 
tained, the  mischief  is  done  so  far  aa  remainder- 
men an  eoneemed,  and  it  is  wholly  Immaterial 
what  the  object  of  the  auit  be,  if  the  wstinotion  be 
drawn ;  that  in  suits  affecting  the  interest  of  the 
tenant  for  life,  merely  production  will  be  enforced, 
where  there  is  an  admission  in  the  answer,  or  the 
other  elements  exist,  on  which  Courts  of  Equity 
act ;  but  that  such  production  will  not  be  enforced 
when  the  suit  affects  both  tbe  interest  of  the  tenant 
for  life  and  remaindermen,  the  latter  class  not 
being  bdbre  the  court  How  easy  evasion  is  the 
rule.  What  can  be  more  facile,  than  to  draw  the 
bill  against  the  tenant  for  life  in  the  first  instance, 
obtain  discovery  from  him,  and  then  amend  tbe  bill, 
and  virtually  affbct  the  inhraitanoe  ?  the  rule  would 
be  as  idl^  aa  the  one  which  renders  a  bill  of  dis- 
covery demurrable^  if  it  pray  relief!  In  practice, 
the  latter  rul^  leada  to  oo  ouer  result  than  this, 
that  when  discovery  u  obtained,  tbe  bill  is  changed 
into  a  Ull  for  relief,  it  has  lost  indeed,  its  primary 
name,  but  it  has  answered  its  purpose. 

If,  however,  the  rule  be,  tbat  even  where  relief 
be  sought  only  against  tbe  teuant  for  life,  the  plain- 
tiff is  not  entitled  to  discovery  of  the  title  deeds, 
beoause  the  interests  of  remainder*nien  may  be  re- 


*  In  a  Ter;  recent  case,  ItPIiUoth  v.  Grtat  Weitern 
Railway  (13  Jur.  179'),Lord  CottaDhun  restated  the  ground 
of  hi*  jodipnent  in  Hardman  j.  EUamea.  '*  If  a  party  refers 
to  a  document,  and  aets  oat  a  part  of  the  document,  and 
then  refers  to  It,  fae  cannot  afterwards  tell  the  {damtiff  that 
he  shall  not  see  the  document,  because  ;oa  are  not  bound 
to  take  the  defendant's  repreaentation  of  the  document.  If 
be  oseB  it  /or  any  purpaw^  b«  must  enable  the  plaintiff  to 
ase  that  he  nses  it  for  a  proper  purpose^  or  whether  U  Is  not 
mora  beoefldal  to  the  ^alntur,  tiian  the  defendant  thiuka 
proper  to  admit." 
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motety  affected  thereby,  the  result  will  be,  that  Id 
no  case  can  discovery,  or  its  consequence,  relief,  be 
obtained  from  a  tenant  for  life,  as  he  can  always 
shelter  himself  from  production  under  the  plea  of 
absent  parties,  even  though  the  information  has  no 
reference  whatever  to  the  inheritance— the  ground 
of  refusal  being*  that  the  disclosures  in  the  deeds, 
tboagfa  admitt^ly  material  to  the  plaintiff,  may,  on 
some  oUier  occasion,  be  used  prejudicially  to  the 
righta  of  others.  Yon  may  have  jostice  on  your 
side  now,  but  in  aiding  you  I  may  by  posubility 
disclose  to  yon  a  secret  by  which  you  may  commit 
a  fraud  heradler. 

On  which  side,  then,  would  the  balance  of  in- 
convenience lie?  Obviously,  in  our jadgmenti in 
refusing  production. 

In  tlte  affairs  of  mankind,  a  priori  it  mast  be 
assumed  that  plaintiffs  come  into  a  court  of  equity 
for  legitimate  ends,  for  its  assistance  in  enfordng 
jnst  demands — that  was  one  of  the  designs  of  its 
institution — one  of  the  purposes  for  which  it  was 
established.  The  refusal  of  discovery  goes  on  the 
opposite  supposition,  aa  it  assumes  that  plaintiffs 
come  for  improper  purpraes,  and  aid  is  denied 
them,  because  they  may  by  possibility  use  it  differ- 
ently from  what  they  iiraest  to  do ;  in  other  words, 
they  may  abuse  it 

Bat  so  may  mankind  deal  with  every  object  o{ 
natare  or  of  art,  every  institution  human  or  divine ; 
it  is  plain  this  argnment  is  untenable.  And  be- 
sides, it  is  much  more  probable  that  the  defend- 
ant, who  desires  concealment,  has  some  sinister 
motive  for  secresy,  than  the  pluntiff  who  would  do 
away  with  foolish  mysteries. 

The  rale  of  enforcing  production  is  a  salutary 
one ;  to  be  extensively  useful  it  should  be  clear, 
and  explicit,  and  capable  of  easy  and  general  ap- 
plication ;  the  fewer  distinctions  that  hover  round 
it  the  better  for  justice.  In  the  case  before  us,  the 
refusal  of  the  deed  of  settlement  was  a  question  of 
time  i  by  amending  the  bill  and  brining  the  minors 
before  Uie  court,  we  apprehoid  the  objection  of  his 
honour  would  have  been  removed ;  and  if  produc- 
tion could  have  been  enforced  then,  and  if  the  deed 
roust  have  been  produced  at  the  hearing,  cut  bono 
to  the  minors  in  postponing  production  ?  The  case 
also  was  clearly  distinguishable  from  those  where 
trustees  hold  possession  of  deeds  for  others,  or 
where  there  was  a  ']oint  present  possession,  the  joint 
owner  not  being  before  the  court ;  though  in  these 
later  cases,  such  as  Taylor  v.  RundeU  (1  Cr.  &  Ph. 
104,)  and itfurroy  v.  WaUevy  (ib.  Ill),  the  distinc- 
tions  are  rather  too  fine,  and  in  every  case  where 
poaaeosion  is  coupled  with  the  power  of  production, 
the  safer  rule  would,  we  think,  be  to  enforce  it, 
always  aBsamiog  there  to  be  materiality  and  rele- 
vancy in  the  document,  an  admission  in  the  answer, 
and  that  it  is  not  protected  from  the  areumstaDce 
of  its  bang  privil^ed  as  a  profesuonal  confiden- 
tial communication,  relating  to  the  aabject  matter 
of  ^pute. 

In  the  case  of  Murphy  v.  Balfe,  which  catue 
before  his  honour  at  the  sittings  afler  last  Term, 
and  is  not  yet  reported,  he  expressed  himself  as 
still  adhering  to  the  view  which  he  entertained  in 
the  case  of  Dundas  v.  Blake,  which  he  believed 
tu  have  been  decided  on  the  plainest  prinoiples  of 


jostice,  and  to  be  in  accordance  with  terml 
English  dedsicms.     He,   however,  felt  ha^ 
coerced  by  the  decision  of  the  Quucellw,  uj 
decided  in  consonance  with  it.  | 
The  point  will  probably  be  aot  coimdefd  jtt  I 
quite  settled,  and  the  question  will  be  man  ^  ' 
raised  when  the  defendant  tdies  bis  stand  opogAi ; 
interrogatory,  and  relies  upon  the  slaate  if  | 
minwa  aa  a  ground  of  defence.  This  «u  not  fai 
in  IhtHdai  v.  Btakot  and  nnqaestion^ly,  id  hh 
degree,  the  decwon  <^  the  Chaaoellw  tisW 
upon  tliat  ground,  but  we  bdievc^  tin,  n  th 
broader  view  which  we  have  atdflanwred  to  pi 
forward. 


(,Contatued/rim  p.  160.^ 

Cap.  LXXXTm. 
An  act  for  farther  ngvSMtXv^  the  monej  order  d^trtitf 
of  the  Post-dBce.  [31«t  Atgt^  t».J 

Seel,  No  mom^  ordera  graat^  uader  rteHed  ttlltatk 
mu  m  jbree  lomger  tkam  tmdoe  mkAi;  ai 
hi£ig  ^ PmmmtUr  Oei^ral  to  fo/mAmint 
CMse,  SM^sBCvrtoMccses,  mca«Ml^t» 
tny.  Treaturjf  swy,  wemnt,  JUfiU 
fixed/orpojfwunto/  mumeg  erdtn. 
9.  Power  to  PottmaUer  Geaeral  to  make  rifiim 
relating  to  money  ordert, 

5.  Power  to  PoMtmatter  OentralU  refmiimatj 

wuHuyorderw,  A fier  repagmtiU  UtbiSSKiflit- 

wMMter  OemendtQeeoM. 
4.  Pmim^omogieen  of  Potl-^fiatiimifm^f- 

dera  withfimuhdaiU  imteiU. 
fiw  Ik  indtetrnttUi  it  ihait  be  m^ffMealtttrn'Ri 

MiQeaty'a  P»$tmaater  General" 

6.  Aatowmmtao/tke  TVeaaarif. 

7-  PiriMtedetq>iea^thaLoMdo»OatilUltiiaiJiia- 
8.  Act  to  be  deemed  a  PtM-office  att. 
0.  Act  nugi  be  ammdedt 
'  Whereas  b;  the  8  &  4  Vict.  o.  96,  ithoirtri,  tlst 
*  the  mode  of  trsnsmittiDg  small  imu  of  aiostj 
'  the  Post-office,  might  have  cODtianaaee  h  h»g  u 
'  commiasioners  of  Her  M^esty'fl  treasuT  ihouMHelll: 
'  and  whereas  It  Is  expedient  to  mabe  rnrtlier  pra<m«M 
'  to  money  wdsrs  granted  or  issued  Xej  the  PMt^ffitt.'  h 
it  eaaetad,  that  no  auin^  ordera  hereteftn  ^  ^* 
the  said  regaktions,  or  of  the  said  set,  sbiU  coocwa 
force  for  a  longer  poiod  than  twdve  nontbi  tk|» 
ing  of  this  act ;  and  that  after  the  ex^r«tioiiorttuJi«« 
all  liability  to  pay  such  orders  by  the  portniaato  sb«4 
or  of  any  ofBcer  of  the  Post-office,  shall  cease  and 
provided,  that  the  postmaster  general  may  pi; 
money  ordera  in  specnal  eases  after  audi  period  ^ 
expired:  provided,  thatthe  commissionertofBerUQ"^' 
treasory,  at  any  time  or  times .  hereafter,  axj  ili^'^ 
period  hereby  fixed  for  the  payment  of  moKj  *v 
may  fix  any  other  period  for  the  payment  of  tbe  nnit  ^ 
alteration  not  to  commence  or  be  in  ftsttt  ontilil^f^'^ 
expbstion  of  three  eaten dar  months  after  due 
proposed  alteration  shall  have  been  given  in 
Gazette. 

2.  ThatthepoatmBBtergenend,m&yinakeaiijtV|^^ 
relating  to  money  orders,  and  to  the  paymeot  tbn^' 
to  the  pereons  by  or  to  whom  the  same  sliall  h  P"^^ 
to  the  tdmes  at  which  and  the  mode  in  which  tie 
be  pud,  as  the  said  postmaster  general,  sIuIIikb, 
flrom  tinu  to  tlm^  to  alteror  r^eal  any  sach  ngahtiw^ 
restrictiona,  and  make  and  establish  any  new  or  «tl>tfiv| 
latioBS  ;  and  that  aU  soeh  regnlatioos  sball  be  bluM' || 
well  upon  the  persons  to  whom  each  mouc;  omn  »  ■ 
been  or  shaU  be  granted,  and  the  payees  thereof. 
persons  claiming  onder  them,  and  all  other  P***** 
upon  all  officers  of  the  Post-office ;  and  alt  neh  f**?^ 
shall  have  the  same  force  as  if  the  same  l*"*  ^ 
caotainediotlusact;  and  that  no  action,  or  suit,  >tu' 
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ei]iuty  shall  be  instituted,  in  any  court  or  before  any  judge 
or  justice,  a^nst  the  postmaster  general  or  against  any 
officer  of  the  post  offiM,  or  agunst  anjr  other  peram  in 
eooceqoence  <d  the  making  of  any  sacb  regulations,  or  of 
anj  eompliance  therewith,  or  otherwise  In  relation  to  any 
Mdt  regiUatioDS,  or  in  oonseqnenee  of  the  payment  of  any 
saeh  money  orders  being  refused  or  delayed  by  or  on  ac- 
count of  any  accidental  neglect,  omission,  or  mistake  by 
«r  on  the  part  of  any  officer  of  the  Post-offlco,  or  for  any 
ether  cause,  without  f^ud  or  wilful  misbehaViour  on  the 
part  of  any  such  officer  of  the  Post-office,  any  law,  statute, 
or  usage  to  the  contrary  In  anywise  Dotwitbstandhig. 

3.  That  the  postmaster  general  at  any  time  hereaftermay 
reftind  the  amoont  of  any  money  orders  either  heretofore 
Itnatcd  or  iasuod  or  to  be  hereafter  granted  or  isaoed  to 
the  person  or  persona  to  whom  the  same  have  been  or  shall 
or  may  be  so  granted  or  Issued,  or  his,  her,  or  thtfr 
executors  or  administrators,  whether  such  money  orders 
shall  remain  or  be  in  the  possession  of  such  person  or 
persons  or  not ;  and  after  any  such  repayment  or  rc- 
faDdinff  as  aforesaid  all  liability  by  or  on  the  part  of  the 
postmaster  general,  or  of  any  officer  of  the  Post-office  or 
of  the  Post-office  revenue,  for  or  in  tespect  of  soch  money 
orders  or  Of  the  granting  or  issnli^  of  the  same,  or  of  the 
repayment  Of  reninding  the  amonnt  thereof,  shall,  as 
iK^nst  the  piqrws  of  aneh  in<ney  orders  and  the  holders 
thereof,  and  all  other  persons  cease  and  determine. 

4.  lliat  evoy  officer  of  the  Post-offlce  who  shall  grant 
or  issue  any  money  order  with  a  fraoduleot  Intent  shall  in 
EmglonJ  and  Irebtmd  be  guilty  of  felony,  and  in  Scotland 
of  a  Ugh  crime  and  offence,  and  shall,  either  be  transported 
boyoodtbeseas  for  the  term  of  seven  years  or  be  imprisoned 
for  any  term  not  exceeding  three  years. 

&.  And  for  the  more  effectual  invsecution  of  offenders  be 
tt  easctcd,  tbst  in  any  ln<Uetnient  fbr  any  fblony  or  mls- 
Acnmeanor  Gouahtcd  or  attemptod  to  be  oommitted  in, 
vpott,  or  wHh  xe^sot  to  th«  Post-olBoe  or  the  Post-offlce 
revenae,  or  fai,  ^on,  or  with  respect  to  any  property, 
UHndes,  mMij  ordws,  goods,  diattels,  or  effiscts  under 
the  aanagemenl  or  control  of  the  postmaster  general,  or 
where  any  act,  matter,  or  thing  shall  have  been  done  by 
any  person  with  or  for  any  malicious,  or  fraudulent  design, 
relating  to  or  concerning  the  Post-office  or  the  Post-office 
revenue,  or  any  such  property,  monies,  money  orders, 
goods,  chattels,  or  effects  ss  aforesaid,  or  the  postmaster 
general,  it  shnn  be  nffldont  to  Ijqr  any  such  property  in, 
and  to  state  or  aOege  the  same  to  belong  to,  and  to  state 
or  allafe  say  aneh  aet,  matter,  or  thing  to  have  been  done  or 
eenuutted  with  intent  to  Iqjore  or  defraud  "Bet  Majesty's 
postmaster  general  ;**  and  in  all  indictments  relating  to  or 
to  any  wise  eoncernlng  the  depsrtment  of  the  Post-office  it 
shaB  Im  sufficient  to  name  and  describe  the  postmaster 
gcnerri  ss  **  Her  H^esty's  postmastw  general,"  without 
any  farther  or  other  name,  or  addition. 

6.  That  whenever  the  warrant  of  the  comn^sslonera  of 
Her  Hijesty's  treasury  is  required  by  this  act,  such  warrant 
nay  he  under  the  hands  of  ths  comndsdoBers  of  Her  Ma- 
jesty's treasury,  or  any  tluree  of  tbem ;  and  that  whenever 
the  order,  eonsaat,  anthothy,  or  Erection  of  the  commis- 
risnera  of  Her  Majesty's  treasory  is  prescribed  by  this  act, 
such  order,  consent,  authority,  or  direction  (not  being  by 
warrant)  may  be  signified  dther  under  the  hands  of  ths 
eomo^iotters  of  Her  M^sty's  treasory,  or  any  tliree  of 
timn,  or  under  the  hand  of  one  of  tbdr  aecretaries  or 
assistant  secretaries. 

7 .  That  any  copy  of  the  London  Gcxette,  printed  and 
paUidted  1^  the  person  or  persons  having  authority  to  print 
and  pnbfidt  the  same,  shall  be  admitted  as  evidence  hj  all 
eoorta,  jvdges,  justices,  and  others  in  any  part  of  Ber 
Majesty's  dominions  of  any  treasory  warrant  and  of  any 
regulations  or  restaictions  wMch  sb^  be  issued  under  this 
act,  and  contained  in  any  snob  gasette,  and  of  the  due 
isswng  thereof,  and  of  the  contents  of  any  sueh'w&rrant 
regolatioui,  or  restrictions. 

6.  That  this  act  shall  be  deemed  and  taken  to  be  a  Post- 
office  act,  and  that  the  several  terms  and  expressions  used 
in  this  act  shall  be  construed  according  to  the  respective 
interpntaHons  contained  in  the  said  act  passed  in  theS  &  4 


Vict  c.  96,  BO  Car  as  they  are  inoon^teot  with  the  con- 
tent. 

9.  That  tlds  act  may  be  amended  or  repealed  by  any  act 
to  be  pasaed  during  the  present  session  of  pariiamrat. 


Cap.  XXXXIX. 
Att  act  to  continue  for  two  years,  and  to  the  end  of  the  then 
next  session  of  parliament,  and  to  amend  an  act  of  the 
aecond  and  third  yeara  of  her  present  Majesty,  intituled. 
An  act  to  extend  and  render  more  effectual  far  Jive  gear* 
tnt  act  patatd  in  tJufiwrtKj/ear  qfhia  late  Majesty  George 
tAc  Fourth,  to  amtnd  an  act  pa$sed  in  (kejijiieth  year  of 
kU  Majettg  George  the  Third,  for  preventing  the  admi- 
ni$ttring  and  takixg  whaitfnl  oath*  in  Ireland. 

[81st  ^N^,  1848.] 

Seo.  1.  Rtdudaetofi^Z  TiA  to ooMmiic  ta ptntfir  a 
firther  period  of  two  geert, 

2.  Cmuiabtr*  with  warrant  meg  mtar  mmdteardt  keuret, 
andteizept^jurgandorma,  fpc 

3.  Duration  of  act. 

•  AVhereas  aeto  were  passed  in  the  AO  Geo.  8,  c.  103,  4 
'  Geo.  4,  0.  87,  S  &  8  Vict.  c.  74,  7  &  8  Vict,  c  78.  8  & 

*  9  Vict.  0.  56,  and  it  is  expedient  that  the  act  of  the  S  &  3 

*  Tict.  c.  74,  should  be  continued  and  amended  as  herein- 

*  after  provided,'  be  it  therefore  enacted  in  this  present  par- 
liament assembled  that  the  hut-mentttmed  act  shall  be  and 
continue  in  full  force  and  effect  fhm  the  passing  of  this  act 
for  the  fbitber  period  of  two  years. 

S.  That  If  InfiirmatiMi  i^ku  oath  ahaU  be  ^ven  to  any 
Jostlce  of  the  peace  in  Ireland,  that  there  is  cause  for  believ- 
ing that  any  society  or  societies  wKhln  the  meaning  of  the 
sud  acts  or  any  of  them  is  or  are  held,  or  is  or  are  atiout  to 
be  held,  or  that  any  persons  are  met  or  assembled,  or  are 
about  to  meet  or  assemble,  for  treasonable  or  seditious  pur- 
poses, or  fbr  the  disoussioo  of  treasonable  or  seditioiu  pur- 
poses, in  any  bouse,  building,  or  any  other  place,  such  jus- 
tice m^r  isane  hla  warrant  to  any  county-inspector,  sub<la- 
Bpeetor,  or  head  eoustable,  empowering  Urn  to  enter  any 
smdi  hmisa,  biUIfflng,  or  other  {dace,  and  to  remain  In  snch 
house,  bnlldfav,  or  other  plaos,  for  so  long  atlme  as  he  may 
think  At,  and  to  arise  all  books,  papers,  and  writings  which 
shall  appear  to  afford  eridence  of  the  holding  or  of  the  exis- 
tence ot  any  soch  sodety  or  aooleties,  or  of  any  treasonable 
or  seditions  purposes  and  otijects,  and  all  arms  and  ammu- 
nition of  every  description,  that  may  be  found  in  such  boose, 
building,  or  other  place,  and  to  search  all  parts  of  such  house, 
bulling,  or  other  place,  for  tiie  purpose  of  discovering  the 
same  t  and  snch  eoDnty-fnspeetor,  anb-hispectoT,  or  head 
etmstaU^  with  aneh  eonstaMes  and  other  persons  as  be  shaB 
deem  Bceeesary  for  that  purpose,  may  enter  snch  house, 
building,  or  other  place,  and.  If  need  be,  to  use  force,  whe- 
ther breaking  open  doors  or  otherwise,  and  to  remain 
with  such  constables  and  other  persons  in  such  housebuild- 
ing or  other  place  for  so  long  a  time  as  he  shall  think  fit, 
and  to  seise  all  such  books,  papers,  and  vrritlngs,  and  aU 
arms  and  ammtmltion  of  every  description  whatsoever,  that 
may  he  found  in  such  house,  room,  building,  or  otberplace, 
and  to  eeareh  all  parts  snch  bouse,  building,  or  other 
plaoe  for  the  pnrpose  of  dlseoverii^  the  same. 

8.  Iliat  tUs  act  shall  eontinoe  bt  foree  flrom  the  passing 
thereof  ftv  two  years,  and  nntil  the  end  of  the  then  next 
aeaaiaa  of  parUament. 

Cap.  XG 

An  act  to  regulate  the  Umea  of  payment  of  ralea  and  tazea 
by  parliamentary  electors.  [Slst  Amgn$t,  1648.] 

Cap.  XCL 

An  act  to  make  provtslim  for  the  payment  of  parish  debta 
the  audit  of  parochial  and  union  accounts,  and  the  allow- 
ance of  oertaln  charges  therein.       [Slst^i^sf,  ISM.] 

Cap.  XCU. 

An  act  for  the  protection  and  improvement  of  the  aalmoo, 
trout,  and  other  inland  fisheries  of  Ireland, 

[Slst  Augutt,  1848.] 

Sec,  1 .  Commianoner$  of  publie  umrke  in  Ireland  to  be  cvm- 
mitaonere  for  the  purptiieB  of  this  act.  Recited 
aeli  and  thi$  act  conitned  at  one  act. 
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2.  Zteo  t»MH*g  feqMcfm  ^fiAtrUt  la  b§  iH^t^ng 

emmiMMntrt. 
&  Cmmitwiowtrt for  txtatting  tki*  atd  to  iftrfde  Ireland 

vOo  ^trie$$/br  the  piirfom  o/tht*  act. 
i,  CtnuertHitan  ^JliMeriea  tc  be  aMiM%  elected, 

5.  CommiuioiurM  to  preicribe  number  of  coiuerxxUor*  to 

be  elected  from,  each  electoral  division. 

6.  Otonen  of  teveral  /iiheriee  of  a  certain  value  to  be 

contervatora  in  like  manner  as  elected  eoniervatore. 

7.  Elected  coneervatort  to  be  ekoten  ^  th£  peraont  pay- 

ing licence. 

6.  AUenginett  nett,  ffc. /or  taJmon  and  trout  fiahinjf, 
ke.  to  be  Hcaued  and  pay  on  annual  duty. 

0.  JvTMiu  toho  heme  paid  licence  duty  entitled  to  vote 
tor  eontervatore.    Vota  to  be  eumnlative. 

10.  Commiaaionenfor  purpoeet  of  fint  eleetionato  Jlx 

and  publiah  the  aeale  of  licence  dutiea  and  rateafor 
eeek  district. 

11.  Ffrat  wuetinaa  of  pereon* paging  Ueenee  duty  for  the 

tUetuM  <^ eonaervaton  to  beaJUd  by  commiaaion- 
era*    Commiawmera  may  attend  andpreaide. 

12.  PeraonaaaaaMed  at  tm^fa^wuetinga  and  at  future 

mmu^  meetimga  toeketeommrvaton  ofJlAerieafm- 
the  year. 

13.  Potoertoboardofconaervaterat  after  the  year  1619. 

to  alter  andfixt  mUge^  to  approoal  of  eommieaion- 
era,  the  licence  duty  and  rate. 

14.  Board  of  coneervatora,  when  conttituted,  to fix  tiwiea 

and  puce*  t^f  meeiinga. 

15.  Jk  coat  of faihre  of  any  eUetorel  danaiona  to  elect, 

tieeoiuervaltrt  tf  other  divi^ma  dtatt  aetfiir  the 
diatriet. 

16.  On  failure  t^deetumi^ 01^ emaervaloret  the fbrmer 

board  to  act. 

17>  Quorum  of  board  of conaervatata,  C&wwantohave 
a  coating  Bote. 

18,  Bowmeetingatff board <ifeonaervalare are tobeealled. 

19.  BoardofamaervatoraattheannualmeetingatoHomi- 

nate  treaaurer,  clerh,  tiiqucfora,  and  water  boi^ffa. 

80.  Coneervatora  may  apply fumda  of  diatriet  towarde  pro- 

viding paaaesfor  fiah  CAroi^  Minra/  and  art^dal 
tihetnetionM, 

31.  Par  eaginta,  wto»  (fc  mot  emaaerafed  in  a^ednJe, 

befbre  the  formation  of  the  boarda,  to  be 
Jii^  by  eommiuionerat  i^tanearda  by  the  board  of 

coneervatora.  Saving  a»  to  rod*  not  used for  aahnon. 
^  Penalty  on  uaing  engine*,  net*,       without  licence. 

Pirrfeiturea  to  be  ap^ed  to  thefendt  of  the  diatriet. 

PMOoery  qfforfeituret  and  pmaltie*. 
SS.  AUaeoerMfiuuriaatobetu^ecttoananMuUratetu^ 

eording  to  valuation. 
84.  Laet'mentioned  rate  recoverable  before  juaticea  a* 

wme,  orbyctBithiU,  eriyaetioa. 
25.  VamaHoniffaaehfiaheriee. 

86.  Colleetiontfeueh  annual  rate. 

87.  All  utoniea  received fifr  liceneea,  ratea,  penaltioa,  kc. 

in  each  diatriet  to  be  lodged  in  the  bank,  and  tqiplied 
to  d^ay  the  expenaee  of  auch  diatriet  under  thia  act. 

28.  PormofUcencea,  ffc.  Peutdty for  mieuaing  or  coun- 
terfeiting the  aawu. 

89.  Penalty  on  per  tons  uting  or  having  engine*,  neta, 

not  producing  licence  when  required.    Partie*  hav- 
■  ing  themfbr  aale,  ^c.  exempt from  penalty. 

SO.  ZtMnoes  how  told. 

81.  jUeencee  to  be  aold  to  aO  peraoaa  demanding  to  pur> 

c&ose,  but  aneh  Ueeneea  not  to  confer  righta  not  other- 
wiae  poaaetaed  t  but  natto  alter  right*  of  parHea. 

32.  Account  of  aalet  of  licence*  to  befwmehed. 

83.  Security  to  be  given  by  the  cterh  of  the  coHeervalora, 

and  mtiea  to  be  per/nud  by  him  and  other  officer*. 

84.  Pemera  of  inneclora  and  water  baiMg*. 

85.  Sowfinea  oM  penalttee  under  recited  acta  and  thia 

tobe  recovered  and  apj^ed. 
30.  Appointment  of<tffieera  not  aubject  to  atamp  duty. 
87.  nothing  herein  to  abridge  the  powers  of  the  commi*. 

aionera  and  officera  under  reaud  acta, 
38.  Comm'Mwmn  may  attend  and  adoiae  at  mtelinga  of 

conservator*. 


89.  D^ing  powera  ofeomnuadaaen  to  ahar  done  ata- 
aona.    In  eaae  eowtmisrionera  alUr  doe*  eaeaewe, 

notice  to  be  given  of  the  tamo. 

40.  Alteration  of  close  seaeen  in  certain  river* 

tideways. 

41.  Penaltyfor  hilling  or  tahing  fiah  in  or  from  eettrat 

fisheries. 

42.  JkHniatm  of  penalties  in  certain  caeca. 

43.  Act  may  be  amended,  ^c. 

'  Whereas  an  act  was  pasied  in  the  fi  &  6  Yict.  c  106, 
'  and  whereas  the  sanie  was  amended  bj  an  «t  of  fba 
'  Beventh  and  eighth  years  of  the  rrign  of  Her  said  Hajestf, 
'  and  further  amended  by  an  act  of  the  dgbth  and  liiA 
'  years  and  by  an  act  of  the  ainth  and  teoth  jesn  of  Bm 

*  said  Majeaty :  and  wbweas  by  rMion  of  the  mat  et  a^ 
'  operation  among  the  pariieauercMngtb*  righta  efMbn 
'  and  tront  fisUng,  and  the  extent  of  the  conmMu  or  priCt 
'  rights  of  such  lUhing  on  the  aea-ooast  and  ia  the  cstnta 

*  and  liven  of  Irelmd,  and  the  variod  and  eooiBcti^f 

*  iotflresta  involved  therein,  measores  have  not  been  takea 
'  for  the  doe  protection  of  these  fisheries,  and  the  eoforc*. 
'  ment  of  the  law  in  respect  of  the  same  ;  amd  it  is  cxp^ 
'  dient,  with  a  view  to  the  increase  and  improraneat  of  Ae 
'  said  fisiieries,  to  make  provition  fior  moe  'Bffectojy 
'  carrying  oat  the  provi^ons  of  the  Besets:  and  vhuw 

*  it  is  ezpetUentthat  ftmds  shonldbe  prvridadAirdeirvpm 
'  the  oost  of  sttoh  additional  proteotton,  and  it  b  jot  ail 
'  right  that  the  same  should  be  levied  flrom  the  penoasir 
'  the  time  being  using  any  engine  or  device  whatsemr  Iv 

*  the  oaptuire  of  aoch  fish:'  be  it  enacted,  that  the  coaois. 
slonera  of  pablic  works  in  Ireland,  an  commiaaionen  af 
fisheries,  together  with  Uie  inspecUng  oommisaaoam  d 
fiaheriea  herein-after  mentioned,  shall  be  eommiaaioamfcr 
the  execation  of  thia  act,  and  shall  have  and  ase  il 
powers,  privileges,  and  authorities  vested  in  the  eaamia- 
sioners  for  the  execnUonctf  the  said  acts;  udthoamdaBb 
and  this  act  shall  be  ooostmed  as  one  act. 

S.  That  after  the  pasahig  of  this  act  the  two  iaapactm 
of  fisheries  appointed  ander  tbe  provinoos  of  the  nid  sets 
shall  be  denominated  and  shall,  during  the  jleBsare  d  the 
commissioners  of  Her  Majesty's  treasury,  le  bmpeetiag 
commissioners  of  fisheries,  and  shall  be  assodtted  with  the 
commissioners  of  pnbllo  works  in  Ireland,  and  with  th«n 
be  comndsaioners  tor  the  execution  of  the  said  acta  sad  Ucs 
act;  and  in  the  case  of  any  vacancy  in  the  office  of  the  said 
inspecting  commiaslooers,  or  either  of  thaD,  bj  dwtfc, 
resignation,  or  dismissal,  tbe  coamus^oiun  ot  Her  Va- 
Jeaty'a  trewnry  from  time  to  time  to  appidnt  in  the  tomb  of 
each  such  inipeoting  commiMioaers  so  dyiztg,  rcrignhfe 
or  being  dismissed,  another  In^ectiig  comnJasioiwr  cf 
fisheries,  who  shall  be  assotdited  wltti  the  toid  comaifr- 
rioners  of  public  works  in  like  manner  i  and  the  smd  eon- 
missioners  of  Her  Majesty's  treasury  shall  be  empowtrad 
to  fix  sQch  salaries  for  any  such  iaspocting  oommisuoMrt 
as  they  shall  think  fit ;  and  such  Inspecting  commissi<ners 
of  fisheries  shall  and  may,  for  the  porposea  of  the 
recited  acts  and  this  act,  have,  vse^  aod  exerdse  aUad 
every  the  like  powers  sudanthorities  and  have  like  piUifcfss 
as  are  li^  the  sidd  neited  aets  or  any  ot  them  veetei  la  m 
given  to  the  said  oommla^ooers  of  pnhUe  works,  asdil 
and  every  the  iKiwers  wid  aothorities  in  and  by  tbe  uU 
recited  acts  and  this  act  ^ven  to  or  vested  in  the  saiiicaBi- 
miasloners  of  public  works,  or  whidi  ander  this  nctmajbe 
used  by  or  be  vested  in  such  inspecting  commissioH»<^ 
fisheries,  may  be  exercised  by  the  said  otnmnissioMn^ 
public  works,  or  by  such  inspecting  commissioners  of 
eries,  or  by  any  one  or  more  of  them. 

S.  That  the  said  commissioners  shall,  before  the  <nd  of 
thia  present  year,  or  at  any  time  afterwards,  as  they  may 
find  it  expedient,  divide  Ireland  and  the  sea  eoasi  sai 
ishtDds  thereof  into  districts,  and  shall  oaose  the  naSA  ^ 
tricts  to  be  defined  and  described  by  suitable  notioM  and 
maps  for  that  purpose ;  and  each  such  district  shall  emtvsce 
one  or  more  river  or  rivers,  or  lake  or  lakes,  wiUi  the 
tributaries  thereof,  which  are  frequented  by  salmon,  trout, 
or  poUeu,  or  fish  of  tbe  salmon  kind,  or  eds,  together  with 
such  portions  of  the  sea-coast  and  islands  adjacent  thereto 
OS  shall  be  desoribed  by  snch  maps  ;  and  the  said  canais- 
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onen  shall  anbdifida  Mcfa  meh  district  Into  two  or  mora 
cctonl  dtriskKw,  to  be  called  die  upper  or  freeh  water 
Dd  hnrtr  or  tidal  riaetoral  diviakiiia  <rf  socb  dlstrteta,  and 
foo  tbe  M^a  aftwaatid  tba       eommlaidaBflra  ahall  eanae  I 
i»  be  delineated  the  Undte  and  bonndarin  of  anch  eleotoral  ' 
irisions :  and  the  stud  oommliBionen  from  time  to  time,  j 
uy  aher  any  aneh  district  or  electoral  dlviaion  and  fix  ' 
:har  boandaries  for  the  same,  dnlj  publisUng  and  deicrib* 
1^  the  auue  as  hereiD>before  provided. 
4.  That  for  each  district  conserratora  of  flsheriet  aball  be 
aanallT  elected  and  appointed  as  hercio-after  {vovided. 

b.  Thai  tbe  said  coounisBionera  shall  be  Bnthtwised  and 
nspowtred  to  determine  and  declare  tbe  nnmbcr  of  coaser- 
taten  BOt  lean  than  three  nor  more  than  nine*  which  aball 
Iw  fleeted  and  ratttmed  from  each  socb  electoral  divisioiito 
vfnatBt  tbe  aame,  and  tbe  persons  lo  to  be  retomed  t» 
«rh  t^ertoral  divieion  shall  be  the  deoted  eonsemtora  of 
aiuriei  for  the  district  natll  the  next  annual  election. 
&  Thst  if  in  any  district  one  or  more  persons  ahall  poa> 
cat  «  MTeral  or  esclnaiTe  fishery  or  fiaheriea  therein,  aa 
iwner,  leasee,  or  oeeupler,  Taloed  under  the  acts  for  the 
etirf  of  tbe  poor  in  b-etmnd  at  £l  00  yearly  or  upwards,  i 
«  or  the;  sb^  be  entitled  to  mt  with  tbe  elected  conserva- 
on  for  sndi  ffistriet,  and  aball  be  deemed  er  officio  a  con- 
ffrator  or  uouaei  latora  tot  the  aane,  eo  loaff  as  he  or 
hej  shall  poaaeaa  mdi  Mxrj  or  fisbaiiBa,  and  ahall  rotei 
ind  have  all  tbe  powera  aad  pririlegea  under  this  aot  which 
bea^deetedcoiMcnatonmqr  InfflvlduallypoaaeBB:  pro- 
vided that  where  a  fldwiy  so  rated  sbaU  be  lidd  by  aereral 
pmons  aa  owscn.  Itaieca,  or  oeoui^ers,  one  person  alone 
tbil)  lit  and  act  as  a  coaaenrator  in  respect  of  such  flaherj. 

7.  That  tbe  elected  eooserratora  shall  be  elected  annoatly 
b;  the  persona  who  aball  have  paid  licence  duty  and  been 
Uceowd  within  each  electoral  diTiaion,  under  this  act,  tn 
the  naancrbercln-after  mentioned. 

«.  Ihat  alts  the  lat  of  Jemiary,  lB4tf,  all  engines, 
neti,  tettznugrti,  dffrieei  uicd  (br  &•  takli^  of  aalnion, 
treat,  pdln.  orlah  of  tbe  salmon  and  trout  kind,  or  fbr 
tbe  taken  «f  edi^  and  aU  find  arfnaen,  trout,  or  eel  flah- 
eries  witUi  any  (fistrict,  or  on  or  off  the  sea.ooaat,  shall 
before  tbe  same  be  used  In  the  said  year  or  any  subsequent 
Tfsr,  be  duly  licensed  and  rated  in  tbe  manner  herein-after 
prMcribed,  upon  payment  of  tbe  licence  duty  or  rate,  as 
the  cate  ouy  be,  bereln.after  provided. 

9.  That  eroy  peraoa  who  shall  have  paid  lioeaoa  under 
this  act,  witliin  and  for  any  such  etoetoral  division  within 
•o;  year,  aball  be  entitled  to  vote  al  tbe  eleetion  of  the 
enNrraton  to  be  ehoien  fte  aaaii  dlflilDn  bdd  for  aucb 
mrent  year,  dther  hi  penon  or  by  proxy,  aocording  to 
Wfh  regnlatioos  and  forms  for  tbe  election  as  shall  be  fixed 
bv  the  commis^oners,  such  proxy  being  a  qualified  doctor, 
md  ihall  have  a  vote  or  votes  acoordlug  to  the  foUowiog 
Kale:  (that  ia  to  say,)  if  the  lieenee  duty  so  paid  bj  ancb 
penon  ihall  not  amount  to  two  pounds,  one  vote ;  If  tbe 
uffle  Bhall  amoant  to  two  pounds,  and  not  to  five  pounds, 
two  Totet ;  and  if  the  same  sbdl  amount  to  five  pounds, 
ud  act  to  ten  pounds,  three  votes ;  and  If  the  aame  shall 
ncced  ten  pounds,  fear  votes. 

10.  That  liar  the  pmrona  of  the  first  nestinfi  in  aedi 
and  every  eleotoral  dlvbdea  under  this  act  fbr  the  deothra 
oCwBacTTstoia,  the  aaid  emamisdonem  shall  fix  and  deter- 
abe  the  scale  of  licence  dntiea  and  ratea  to  be  paid  in  respect 
of  iQ  engines,  neU,  instruments,  or  devices  whatsoever 
°>t4  for  the  taking  of  salmon,  trout,  pollen,  or  flab  of  the 
ulnon  or  trout  Idnd,  and  for  the  taldng  of  eels,  and  tta  all 
btd  uhaoK,  trout,  or  eel  fisheries  wlthta  each  district,  or 
on  or  off  the  sea-coast  thereof,  and  shall  give  public  noUce 
of  tbsMM  viOUn  each  dw^onl  divlsiM,  and  atidi  acale 
«r  ficoHM  dotieft  and  rates  ahdl  remala  In  Awce  until  the 
*«*e  ihaSbe  altered  under  tidi  aot:  provided  that  snob 
'wcBM  daties  and  rates  respectively  shall  not  exceed  tbe 
"xxnnt  of  tbe  respective  licence  dnUes  and  rates  specified 
u  the  lehednle  to  this  act. 

11.  That  tbe  said  oommiaBloDers  shall  appoint  the  places 
ud  tinea  at  which  all  persons  who  shall  have  pdd  tbe  licence 
ivtj  21  herein  provided  in  each  electoral  division  of  aaob 
•liitrict  for  tbe  year  1849,  sliall  assemble  in  the  month  of 
Jti)  in  that  year,  the  oommisdoners  giving  two  week's 


notice  thereof  by  bond-Wls  and  advertlseBMntl  In  two  or 
more  nevrepapera  circalaUng  in  each  district ;  and  all  per^ 
sons  who  shall  have  pdd  any  sneh  Ucenoe  doty  for  each  year 
within  such  deetord  ^riston  ahafi  vote  aft  svdt  ramiaelire 
meeting,  and  shall  ehooee  a  ^tirman  to  preside  thereift: 
provided  that  the  said  owwdsdoaeWi  or  ngr  one  or  more 
of  them,  may  attend  and  preatda  at  any  audi  firat  meeUag* 
instead  of  such  chairman. 

IS.  That  the  persons  so  aasemUed  in  each  dectonddivi- 
sion  at  snch  first  meetings,  and  at  all  annnd  meetings  for 
snob  elections,  and  who  dull  be  quaUfted  to  voto  under  this 
aot,  shdl  liave  power  to  elect  the  appdnted  number  of  per- 
sons to  represent  them  as  conservators  of  tbe  fisheriaa  for 
tbe  enadng  yeart  and  tbe  chainnsa  aa  af orsadd,  ortheanid 
eonmufdoaers,  wmj  recdve  tlie  votee  ef  the  paraoos  ao  ae* 
aemhled,  and  may  dedare  the  persona  vAo  sbel  have  reeelved 
tbe  greater  number  of  votes  to  be  tbe  dected  eonservators ; 
and  tbe  chainnan  of  such  meeting,  or  tbe  sdd  ooaaidadon< 
era,  shall  eertify  under  bis  or  tlidr  hood  the  deotioo  of  each 
cooaervator.  and  furnish  him  with  a  eertifioat^  wUoh  shall 
be  snffldant  aathority  for  Um  to  aet  aa  andi  eonservator, 
and  shall  also  within  four  days  after  euoh  deetioo  eanse  a 
Ibt  of  such  conservaters,  with  a  atatemeat  of  tbe  reaidsDoe 
and  post  town  of  ead^  to  betraneadltad  to  tlieeaoeaftba 
aaid  canmiieionerft ;  and  the  paraoaM  ao  ehcted  fbr  eadi 
deetord  dividon  of  ft  diatriot  ahall  oo^Mj  farm,  witk 
any  snchegq^toieeopaemtoraaaaltariidd,  aboard  of  oob. 
servatora  of  fidieriea  for  sueb  ffistriot,  nnUl  tbe  fomattoa 
of  a  new  board  tai  like  mannor  in  the  aaidag  yaatv  and  ao 
in  like  manner  in  each  sooeeedliq;  year. 

la.  Tbat  after  tlw  first  board  of  oonservaton  of  fiabwies 
toe  any  district  shall  have  been  formed,  tbe  board  of  oon- 
servatora  for  each  snob  ^striot  shall  be  and  are  hereby  em- 
powered, tt<aa  tlmetotinie,  to  fix  and  determine  tbe  anoimt 
of  Uceooe  duty  to  ha  pdd  for  each  yearjafter  tbe  year  1649^ 
for  every  engine,  not,  Inatmrneot,  weir,  or  derlee  aet  teth 
in  the  aebedule  to  this  act,  used  for  tbs  taking  of  admen, 
trout,  pdlan,erfiiheftbOialMHiltbid,  Midf^thetddng 
of  eels,  vritUo  eaeh  such  Astriet,  or  on  or  off  theiea<ooaat 
thereof,  and  for  every  engloe,  net,  instnnneot,  wdr,  er 
device  which  may  Im  pn^Moed  to  be  used,  and  which  ia  not 
enumerated  in  the  sdd  sdiedde;  and  the  board  ot  eoaaar> 
vatora  may  fix  and  detemiee  the  rato  per  cviMin  tobapald 
for  eaoh  year  aftor  tba  year  1849,  iqton  the  poor^-Iaw  valoa. 
tton.  in  the  Mses  of  ftsed  sad  eetabtished  sshnoo,  troui,  or 
ed  fiabadfla,  whiab  are  dadgnatod  aoveral  fiaheriea,  aa  hare. 
in-beCore  mentloneJ,  wMfain  eadi  dittriet,  or  en  or  off  the 
MB-ooast  thereof  (  provided  that  no  lioenee  doty  or  rate  to 
be  fixed  liy  the  add  eonaenratara  shall  eaeeed  tbe  respective 
amount  of  dniy  apedfied  In  the  add  acbedule,  or  tbe  rato  of 
ten  per  centum  aa  the  poor  law  vduation  of  estaUished  or 
aeverd  fisheries  i  and  that  any  dteration  in  the  same  so  to 
be  made  sbaU  commence  and  have  effect  on  and  from  the 
first  iaij  of  January  in  the  then  sacoeedUig  year. 

14.  That  the  bovd  of  oonservators  in  each  district  shall 
fix  and  determine  and  duly  publish  notice  of  the  times  and 
plaoea  for  tlie  generd  meetlaga  of  aoeh  bo«Fd»  and  abo  the 
timea  and  ^aoea  for  Oe  tbeo  next  aund  meetings  of  doo- 
tora  In  each  deetord  dhUon  for  tbe  eleetion  of  ooaMrratora 
fwtlie  aune. 

15.  That  If  tbe  persons  entitled  to  meet  and  elect  such 
representativea  or  oonservators  in  any  one  or  more  electord 
di vision  or  aridona  of  a  district  shall  fkil  or  neglect  for  any 
year  so  to  do,  the  r^reaentatives  or  conservators  of  any 
other  one  or  more  electord  diviaion  or  divlsioas  of  suoh  dis- 
trict for  which  oonservators  shall  have  been  deeted  shall  be 
MOpowwed  to  act  hi  all  mattm  and  tUnga  rdaUng  toewb 
diitaiot  imder  the  providons  of  this  act 

16.  That  if  no  one  deetord  £vlalon  in  a  district  shall  in 
any  year  eleot  oonaervatofa,  the  prerloody^^xietlng  board 
of  conaerr^ors  for  such  district  may  eontinoe  to  aot  aaoon- 
servat<»s  fbr  such  district  far  that  year. 

17.  That  for  the  purposes  of  tUs  act,  at  all  district  meet- 
ings of  the  board  of  conservators,  three  of  the  persona  en- 
titled and  empowered  to  aet  and  vote  thereat,  shall  form  a 
quorum,  and  all  matters  and  things  shall  be  determined  and 
decided  by  tbe  m^ority  of  such  persons  so  assembled  j  and 
if  on  any  mdters  upon  wbiefa  a  ^ffereneeniav  oriae  the  TOtea 
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Bhall  be  equal,  the  ehainnan  shiU,  in  Addition  to  hit  origiotl 
TOte,  be  edtitied  to  give  r  casting  rote. 

18.  That  an;  aacb  board  of  conservators  aiaembled  at  a 
district  meeting  may  fix  time  aod  place  for  holding  a  general 
annoal  meeting,  and  hold  adjoarned  meetings ;  and  any  three 
conservators  may  call  special  meettogs,  provided  that  notice 
oftheplaceand  time  of  each  such  special  meeting,  subscribed 
by  three  or  more  conservators,  or  by  the  clerk  of  the  board, 
oa  their  requisition  to  him,  sbill  be  Inserted  at  least  twice 
in  some  two  newspapers  ciroulatii^  ia  the  oonnty  or  counties 
in  which  aocb  district  shall  be  ritnaSe,  at  least  tea  daya  be- 
fore such  meetiDg  shall  be  held,  or  that  the  clerk  of  snch 
board  shall  g^ve  ten  days  notice  hi  writing  of  such  meetinga 
to  each  conservator  entitled  to  act  within  such  district. 

19.  That  the  board  of  conservators  for  each  such  district 
at  the  annual  general  meeUng  or  some  other  meeting  spedally 
appointed  by  them  before  the  first  day  of  October  1849,  and 
in  each  subsequent  year,  when  it  may  be  necessary  to  appoint 
a  oterit  or  clerks,  with  reasonable  salary  or  salarica,  as  the 
Bild  board  mi^  tiilnk  neeeaaary,  and  to  appoint  aome  bank 
to  act  aa  treasurer  or  treaaorera  of  aooh  board,  and  alao  to 
appirint  as  many  iDspectora  and  water-bidltffB  aa  may  be  ne- 
ccsaary,  with  reaauuble  salaries,  but  only  to  the  extent 
which  1^  funds  at  th^  disposal  will  admit  of,  for  the  pro- 
tection of  the  fislieriea  In  the  distriot,  aod  for  generally  en- 
forcing the  fishery  laws  within  the  same  :  provided  that  no 
elected  or  other  oonaervator  shall  tw  eligible  to  hold  any  ap- 
pointment under  this  act  from  which  any  salary  or  emtrfo- 
ment  shall  be  derived ;  and  it  shall  be  lawful  for  the  board 
of  conservators  from  ^e  to  time  to  remove  any  aa<^  clerks, 
iiapaatwB,  or  witer  balUA,  and  to  nomfaute  ocbera. 

SOw  That  the  board  of  eoDBerratora  of  any  flatrict  aball 
be  and  are  bweby  empowered  to  upflj  from  time  to  time, 
any  portioa  of  the  ftinds  in  the  bands  of  the  treasurers  to 
the  credit  of  such  district  wiiich  they  may  think  fit,  for  the 
purpoae  of  making  passes  in  or  over  weirs,  or  removing  or 
making  passes  in  or  over  natural  obstructions  in  any  river 
in  such  district,  subject  to  tlte  sanction  of  the  aald  commis- 
sioners, under  tlie  provisions  of  the  6  &  6  Vic.  c.  106 ;  and 
upon  obtaining  the  aanotion  of  the  said  commissi onens  the 
said  board  of  conservators  may  place  to  the  credit  of  the  aaid 
oomnUssioners  such  sum  of  money  aa  shall  have  been  for  that 
purpose  approved  by  tlMm,  and  the  aald  oommlasioneTi  there- 
upon m^y  construct  such  worlcs  and  make  such  alterations 
in  the  bed  of  any  river  as  shall  effectually  seoure  a  free  and 
uninterrupted  passage  for  fish,  or  to  direct  and  cause  such 
alterations  to  be  made  in  any  weir,  dam,  or  dyke  erected  in 
or  across  any  river  frequented  by  salmon,  for  affording  a 
free  and  unintermpted  passage  for  fish,  pursuant  to  the 
powera  and  providons  of  the  a^  lasl-reeited  aet. 
(To  be  eoniimuedj 


IN  CHANCKRT. 

pURSUAPTT  to  the  final  BeMe 

day  or  JulT,  ISU),  I  will,  on  TumcUt,  tbe 
17th  day  of  April  n»t,>t  the  hour  of  One 
o'clock  In  the  AftoriKKM,  at  tnr  Office  tta 
the  Inm  Quay,  in  the  City  of  Oubtin,  Set 
f  up  Bixl  Sell  tr>  the  hiffhiftt  tnt)  fldmt  Udder 
that  r.-in  l>c  h.id  Ibr  The  suma,  ALL  THAT 
and  TIIOSK,  ilic  r.L.Siinple  of  th«  Town 
and  Lands  nf  OLASN,  aliai  RRAGH  BDd 
of  the  I^iids  of  CAltKOWREA.  nlA* 
CARBOWREAfiH.  situate  Ln  the  Rarnof 
orDanmore,  anil  County  of  (;,ilu.iv  :  AI«o 
the  Life  EttatcofilK' »^iti<  DiiVmi  int  .i.>lin 
Kirwaii,  In  ALL  THAT  AND  THOSE,  that  |mU  uf  tlic  l^ud.  at 
UOCKVIEVV,  a1i.i4  siii^SSi:RAKEALGj  In  old  Decree  mentioiidd, 
■ttOate  in  the  Barimv  "f  I,  <i>rr  Onnond,  aadConsIf  ofTlpMnrf.  ST  ■ 
,  |,,  .  ...I  Ti  ,~  "    "  "  ■  '  T' 


Ourles  Tuthlll,  PlaintifTo 
Mlti  Klrwan  and  Oilicn, 

'  Defend  arils. 

•    By  Original  Dill. 

Ctelei  Tutbitl,  PlBlntifT. 
J«Ht  Soott  MollOT. 

Oeiendantf. 
Py  Supplemental  Bill. 


,  TUthill.  PUlnUff. 
I  and  Other*, 
DefemtanU. 
Bjflirlher  iiippleni cut al  Hill^ 


BPetODt  part  their. i 
Datetl  this3td  I'l'I 


-.Mil  Du  tto 
ISI'J. 


B.  LITTON. 

Applicationi  for  RentaU.  Ac,  to  be  mads  lo  WlUaoi  Tutblll,  Qq- 
Solkcltor  for  FhdntiH:  SB,  FlUwUllam  PUce,  DubUa  :  WilUam  iWiai 
Kelly,  Em  .  Solicitor  for  Defendant,  .'  " 
Wert,  Dublin  ;  alM  to  Henry  Hllli, 


^  ,    ,  —  ^  IS,  Uroer  Temple  Street,  Dublin: 

Jeiemlab  Tujly,  Em).  45,  MaribMMgb  Street,  DtMin  and  Tuom  t  Jsmw 


Kelly,  Em,  Solicitor  for  Defendant,  J.  Klr*an,_ia,  HountjoT Square. 

—  -  DuWln  1  alw  to  ■»  "  -  ■  • 

lab  TuHy,  bq.  4   

Haodsnon,      SS,lf«rtb  Oteat  Oegrge^  Street,  Dublin  and  Tumu. 

JAMES  O'DBISCOLL. 
PROFESSED  TR0WSER8  MAKER, 

AXOUEOA-siaisr. 


THR  LATE  PITBR  BURROWEB,  lag. 

THE  DUBLIN  XrJTIVEBSITT  MAGAZINE  r» 
APRIL,  1810.  Contenti:-  '* 

Portrait  Gallery,  No.  LIL— Peter  BumnrM.  Eaq..  mikUl^T' 
My  Rrrt  Legacy.— Ceylon  and  the  CInnlc««.— The  "TW??^ 
BrouRham,  and  the  Iriab  Law  Courts.— The  .Seamen  of  the  Ct^aT^ 
Taleof  Modem  Oreecp.  Cooeliwlon.— Sir  Robett  Fad  on  GaS>^* 
— Northera  India.— The  Tuican  Rerolution.  — ™^ 

Dnblln:  JAMES  MeOLASHAM,  KI.D-OUtfjtmL  WolHivc 
Co,       ftnnd.  LoDdm.  Sold  by  aQ  WNBenT^  ""-s^Orrt 

LONDON  UNION  ASSURANCE  OFFICE 
ConAlll]  andTO  Baker.atreet,  Fortnian.Miiaie.  LoMui- 
n,  COLLEOB^SKKC,  DUBUHt 
sad 

Fiplmsfle,  Hanibai!^ 

uminiias  m  tuk  xnax  or  wiibm  amx^  a.  a,  ITll, 

FIRE,  LIFE,  ANNUITIES. 

LONDON  UNION  LIFE  OFFICE 
Bl.  Comhill,  tth  Ffbnury,  18^^ 
Tlie  Li  A  BoBut  of  the  Year  1 8(8,  ortwo.thirdi  of  tbe  ProSu  oftb  t  m 
DEPARTMENT.haabeenibUdaydMdarad;  and,  wltta  Um  aeSbT.! 
a  Reterre  of  £M,000  (to  accumulate  toward*  tbe  next  Baoiu,  LnMi  il 

Sizable  upon  and  with  the  Sum  Inaurcd,  on  Folkka  cftcicd  IgrIw 
ntain,  Irriand,  and  Germany  renecUTdy,  upon  the  Proflt  BWo.  m 
aecontlnK  to ttao  nninber of  Annual  PmUuma  paid  on  oKh riwUv^ 
dedarslion.  ™ 
ThU  BOHU&  Indndlag  the  pnviout  addHtem,  mn  be  mtM  titb, 
katimg  Ike  Ammmmt  eremtmm  retmeeiM  tht  met  SnATtarf  ^ 
ti/aWiurIke  amotiBtiolkeSitmliuttred}  om,lhewalueatro/JJil 
rtct^edtmmedialelg  in  Monef,  at  tkt  tfUom  tf  tkt  otMhI  wVmi^ 
tht  retpeaive  poUeut,  and  unleM  tueh  partial  i^aUj  ibSt  Mfast^ 
writing,  within  Three  month*  fhxn  tba  sbove  ttto,  ibeBfniUStBt. 
added  to  the  Sum  Inturcd.  " 

Further  puUcuUra  can  be  ofatalncd  at  Ihe  OBdn^  M  Anc  >  h 
written  ap^ication  to  tho  SecrMsrv.  ^ 
Tbe  total  BONUS  on  p^ielea  eAeted  In  Irslud  fa  MmiLtti 
loncMt  diiratkMi.  amounU  lo  £aBi,  and  varissln  prcpoctloa  lo  £?— » 
ana  date  of  tbe  luunuwea. 

THOKAS  LEWn^  tmu^ 
JOHN  OOUl,  aocil  Kek^^A^rat,  IT,  COLLBDE^EBl 

ntranca,  dueom  tkeVM*  ilarck,  are  nowrtadtfir  4iiienu  it 
Compamir't  Q0he,  amd  Ike  rapeettve  AgfiHt  itt  tie  Cmun  ■  w 
(Ao«U  be  reMteed  m  or  before  ikeMnf  AprU  mett. 

An  BnaUwaudbodTarFlrvBanarelBsaBBtaMMiANattatnd 


NEW  LAW  BOOKS. 

ATEEATISE  ON  THE  LAW  OP  PHOPEKTI.  u 
edadniitaredtavUM  HOUSE  OF  LORDS.  BySk£.B.BV6DIII 
1  nL  npl  Svft.  dSllls.  U.  bondi. 

THE  LAW  OP  HUSBAND  AND  WIFE.  A  Tmix 
A  onthaLawofHodiandand  Wirea«re#prct«pRiiitrty,Hrt];fi»iM 
■pouBopet'i  Troatls^and  oompflttng  Jaeobi'  Notetand  AiUkkniUaRiA 
ByJ.E.  WHiaHT,EK].orttie  Inner  Temp)e,,BartM«.«t.U>.  Ini. 
nval  Svo.  £8  lOi  bowdi. 

BOWARDJ.  MlLLIKBN,Uw  BookKiaeraad  PubBdwr,  ILCoBn 
Qtesn,OubUa, 


LEGAL  AND  HISTOBICAL  DEBATtNQ  80(nm. 
SaTABLISHBD  IBtB. 

AHesllnaoribeKinbsnorthUSedetrwIHhebcId  talMbMt 
Ma4A,  HOLBBWORTH  BTREBT,  on  FRIDAY  IVEDlNO.teM 
April  Chidr  lobs  taken  at  EVit  o'clock  predady. 

BarrMen,  Law  Studenta,  and  Oraduatai  of  the  Uolrtntlia  ti  Mb, 
Oxitard,  and  Cambridge,  are  eligible  fbr  admlMlon, 

Hsmbm  who  hsve  changed  their  rceMenoaa.  or  wba  hiTt  ftivA  U 
ptopOMb  are  rcquarted  to  coounuulcate  wUh  (be  Sacraiary. 

JANES  F.  W&iaUT,EM).  II,  Lower  OnDodQmr. 


An  oonunufilcstkiiM  tut  tbe  IRISH  JURIST  •retnbeWt,  aUmi 
lo  the  Editor.  wMb  tbe  Pobllrim,  R.  J.  MILUKEN,  Ii,COU,nE 
GREEN.  CorreipondenU  win  plesM  give  tbe  Nam*  and  Ad>iita,uU* 
column*  of  the  paper  camet  be  occupied  wHh  antwen  to  Ano^aNt 
CoawnunkaHona  nor  wUI  tbe  Editor  be  accountable  tbt  lOu  * 
MaiMMGripta,  Ac, 

Order*  fbr  the  IRnH  JURIST  IcA  wttii  E.  J.  MILLIEEtf.  IS,  rOL 
LEOEdKERM,  orby  iMier  (port  paid),  will  ennire  It*  pwcUul^niT 
In  DubUn,  or  ito  bring  Corwaided  to  the  Country,  bj  Fort,  oo  tbe  da; 
publlcslioti. 

TsBiis  or  StTBSCRiFTioa— (payable  fai  advsoce): 
Tearly,  30a.      Hair-yearly,  17s.      Qurtol;,  9i 


Printed  by  THOMAS  ISA  AC  WHITE,  st  Ms  PrtOtlBf  ORet  V*  4 
FLEETS  TREBTi  in  the  Pari»h  of  St.  Andrew,  and  »*U*«J!ili 
COLLEOE-OREBN.  in  Hune  Parlih,  by  RDWAID  JOHHSWf 
MILUKEN.  nriding  at  tbe  MDieplac^  sllbriut  tateOnUjaClb* 
CttyofOubUn.  Satiudajf,  Matdi  SF,  UWi 
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OMrt  or  Chanotty,  io. 

da(B>K  B»knipt«y  j^^^  K«hii«dt,Ek^  B«r. 
AppM"   ^  riit«M-at.Lw. 

SViLLiAH  Bdrh,  Etq.,  ftOd 
W11.1.1A.M  JoHH  Ddmdas,  Esq., 

C  Cr  ABLM  Hau  Himphzll,  Esq. 
1  ud 

'  1  William  Hickbov,  Eiq.*  Bir< 
C    riaterMt  Law. 


Efd^BiAaqiMr. 


Coort  of  Exchequer    j  J°y  BlacKham.  g'g-^M* 
C  Law. 

Qtteen'a  Beoob,  inolnd-  C  Flobbscs  H'Cabtbt,  B*4.,and 
ing  CiTil  Bill  and  Be.  <  Samubl  Y.  Feet,  Esq., 
gistry  Appeals  {  Barristera-at-Law. 

Exchequer  of  Pleaa,  in-  f  Crak.  H.  Hehfbilt^  Esq.,  and 
eluding  Manor  Court  ^  William  Hioxaoir,  Eaq,,  Bazw 
ud  Registry  Appeals.  (  risters-at-Law. 

Common  Pleaa  {  X'"  S'w""' 


DUBLIN,  APBIL  7,  1849. 


FoK  nmly  fbar  yean  w«  have  been  afflicted  with 
famiiw— throughoat  three  of  tbem,  fever,  of  an 
aggrvrated  duraeteFj  bas  raged.  A  worse  thing 
hat  now  eoBM  vpon  ai — cholera  hea  acain  fbuod 
lit  way  to  tm  ihorea — onr  western  ana  soothem 
popuUtioa  bafB  starred  in  thdr  own  hones,  cm- 
grated  to  other  oonntrieSi  died  in  poor-houses,  or 
Ytve,  ia  duly  destitotion,  nnprofltable  paupers  I 

Our  western  and  sonthem  proprietai^  are 
ru'ined—thoosaods  of  acres,  cultivable,  and  hitherto 
eultiTsted,  fie  waste,  adding  yet  more  of  unpro- 
ductive surface  to  the  large  extent  of  reclaimable, 
yet  unreclaimed,  lands  of  Ireland.  When  thus 
good  land  is  consigned  to  barrenness,  we  wonder 
not  at  the  announoement,  thai  the  Waste  Land 
Improvement  Society  has  dissolved.  Agriculture 
retrogrades— there  is  grief  in  retrospect — gloom  in 
prospective — an  unequal  poor  law  paralyses  exer- 
tion, checks  the  expenditure  of  capittd,  and  threatens 
to  engulf  the  country  in  one  mass  of  ruin. 

To  remedy  some  of  the  evils  we  have  entune- 
raied — the  removal  of  others  rests  with  Pro  vidence— 
Lord  John  Russell  trnsta  to  a  Toluntanr  emigration 
sad  the  diaaoe  of  a  good  harvest.  He  explains 
the  origpa  <tf  the  Itaaux  jmre  prindple ;  seems  to 
tUnk  it  apidicable  to  the  existing  state  of  things, 
and  to  have  satisfied  himself  that  "  there  are  some 
cfils  totally  beyond  the  reach  of  any  government." 

&  Robert  Feel,  more  equal  to  the  present 
emergeocy,  has  shadowed  for^ — as  yet,  but 
dimly— a  plan  to  extirpate  poverty,  and  make  the 
vildenwnes  of  Munster  and  Connaught  to  **  blossom 
as  the  roBi^'*  and  which,  if  successful,  will  conduce 
more  to  his  fame,  as  a  statesman,  than  any  measure 
of  his  long  public  life.  Ireland  has  Mtherto  been 
bii  "  difii(^ty  f  let  him  make  it  the  foundation  of 
that  posthumous  fame  for  which  he  yearns,  and  of 
a  wild  reputation  achieved  by  an  honourable  and ' 
ueffll  trinnpb  over  difficulties  and-  bf  wldeh  tfae 


happiness  of  four  millions  of  human  bdnga  may  be 
promoted,  and  half  this  island  made  prosperous  and 
contented. 

Nor  is  the  tinie  un&vourable  for  the  introduc- 
tion of  a  great  change  in  the  sodal  condition  of 
this  country.  **  The  (krkest  wave  has  bright  ioani 
near  it."  The  very  depression  under  which  wa 
have  laboured  has  abated,  if  not  expelled,  the 
fever  of  party  heat  and  political  animosity.  The 
different  classes  of  society  have  been  more  drawn 
together,  and  the  opportunity  seems  golden  for  a 
happier  amalgamation,  and  for  the  permanent  im- 
provement of  the  people  of  Ireland. 

Sir  Robert  Peel  seems  disposed  to  grasp  the 
favourable  juncture,  and  he  has  within  him  one  of 
the  elements  of  success.  Hopeful  himself,  he 
infuses  hope  in  others;  he  looks  the  evil  undis- 
mayed in  the  face,  and  "  takes  courage  from  its 
magnitude." 

Omma  postibUia  »unt  m  vt^mtibtu.  And 
in  truth,  no  one  who  looks  at  the  great  natural, 
advantages  of  Ireland — her  fine  rivers,  capadous 
harbours,  and  ^etile  soil,  teeming  with  a  hardy  and 
industrious  population — ^but  must  see,  tiiat  except 
man  deliberately  thwarts  the  bountiful  dispensa- 
tions of  Providence,  her  resources  are  amply  anffi- 
dent  to  secure  to  her  inexhaustible  snppues  of 
wealth  and  plenty,  and  that  though  calamities  may 
temporarily  suspend  her  prosperity,  they  cannot 
eventually  extinguish  it. 

Amongst  other  measures  which  possess  no 
novelty,  he  looks  to  one  which  will  facilitate  the 
transfer  of  property,  and  contribute  to  its  better 
management  when  transferred.  With  this  view, 
he  proposes  a  Government  Commission  nearly 
absolute,  with  power  to  purchase  and  to  re-distri- 
bute to  an  improved  proprietary  the  lands  so  pur- 
chased. The  plan,  as  stated  on  Friday  sennight, 
though  suifidently  vast,  yet,  in  some  d^re^ 
dwindles  from  the  size  to  which,  when  first  stated,  it 
appeared  to  extend  itself. 

As  we  understand  it,  he  proposes,  in  snbslitntion 
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for  the  machinery  of  the  Coart  of  Chancery,  that 
GoTemment  Commiuionera  may  be  empowered 
to  sell  the  Tee,  dischai^ed  of  all  incuiAbranoah, 
where  poor  ntt^  inehulve  of  the  preaeot  arreart^ 

is  unpaid. 

Now,  whether  much  land  will  thus  be  confiscated, 
will  depend  on  its  future  liability  to  poor  rate.  If 
the  premier's  plan  of  a  ma:iimum  rate  be  made 
law,  a  great  transfer  of  property  will,  in  all  pro- 
bability, not  change  hands  for  default  in  poor  rate ; 
if,  on  the  other  hand,  electoral  divisions  be  taxed 
to  support  the  amount  of  destitntion  existing  upon 
them,  the  fee  of  Munster  and  Connaught  will  be 
sold  for  poor  rate  alone.  But  this  would  be  loo 
glaringly  unjust  to  proprietor  and  incumbrancer,  at 
it  would  cast  all  the  burden  of  a  visitation  of  I^o- 
vfdence  on  them,  and  would  tell  tb«n  ont  under 
an  expott  faeto  law,  which  ndUwr  contemplated  at 
the  period  of  their  respective  loam  and  pqrchases. 
A  change  in  that  law  would  also  be  esaratial,  to 
indu<ie  purchasers  to  come  forward,  who  would 
stand  aloof  whilst  the  amount  of  poor  rate  was 
indefinite,  except,  indeed,  the  Commissioners  were 
prepared  to  occupy  until  they  had  cleared  the  land 
of  their  living  incumbrances,  and  assumed  a 
management,  for  which  no  staff  would  be  strong 
enough,  and  no  revenue  sufficiently  ample. 

The  Commissioners  should  be  empowered  to 
purchase  up  districts,  without  making  the  non- 
payment of  poor  rate  the  only  test  of  purchase. 

Incumbered  estates,  and  estates  in  Chancery, 
should  be  sold.  Aa  we  have  already  shewn,  all  the 
properties  under  our  Courts  of  Equity — except 
those  of  minors  and  lunatics — are  placed  there  for 
purposes  of  sale,  and  a  great  portion  (tf  them  are 
ripe  for  transfer. 

Sir  Robert  Peers  last  speech  manifests  how 
entirely  his  views  bear  out  those  which  we  have, 
from  time  to  time,  enunciated,  as  to  the  evils  of 
the  present  system  of  Equity  estate  management 

Incumbrancers  are  ill  paid,  owners  are  ruined, 
occupiers  discouraged,  and  the  country  suffers. 
Ueceivers  and  lawyers  are  said  to  be  the  only  par- 
ties benefitted,  but  the  former  find  the  office  irk- 
some, and  the  latter  would  be  much  better  satisfied 
to  have  that  dasa  of  professional  business  which 
springs  from  prosperity,  than  that  which  is  the 
remit  of  acute  national  distress.  In  the  first  case, 
they  are  better  paid  and  better  pleased.  Their 
profession  is  an  honourable  and  useful  on^  and 
not  dependant  for  support  on  that  branch  the 
nstem  of  the  Court  of  Chancery  which  is  vidous. 
They  lose  more  by  national  adversity  than  they 
gain  by  the  Utigation,  the  product  of  it 

Sir  Robert  ^el  observes — 

**  All  yonr  measures  of  drainage,  of  local  im- 
provement, of  increase  of  fisheries,  of  emigration — 
all  will  be  ineffectual,  unless  you  can  cure,  in  some 
way  or  other,  those  monstrous  evils  arising  out  of 
that  condition  of  landed  property  to  which  I  ad- 
verted the  other  night.  If  those  estates,  producing 
£800,000  a-year,  with  arrears  annually  accumu-. 
lating,  are  not  to  allow  more  than  £2,000  to  be 
appli^  to  the  permanent  improvement  of  the  land — 
if  there  are  certain  principles  and  forms  of  Equity 
sanctioned  by  the  Court  of  Chancery,  which  throw 


obstadea  in  the  ww  of  any  improvement  in  thtt 
respect,  yov  may  fed  asswed  that  alljoorflier- 
lions  ^rOl  be  iDCTe<ftnaL  I  thhik  ft  %ould  be  u 
inestfmablc  l^efit  to  every  fbsolveot,  and  to  eren 
nominal  owner,  and  to  every  incombrancer  vbo^ 
receiving  nothing  that  it  would,  in  ifaort,  be  u 
advantage  to  eve^body,  except  the  r«!ei»en 
under  the  Court  of  Chancery,  and  the  Uwjen  vbo 
are  dividing  the  sums  received  from  those  esUta 
amongst  themselves — ^if  by  some  process  vhi^ 
should  not  be  inconsistent  with  &e  priodpla  of 
equity,  and  of  fair  dealing,  you  oodd  reliere  tbcie 
estates  from  the  control  of  the  Court  Oanom 
and  permit  them  to  be  possessed  by  men  of  capiti{ 
who  would  embark  in  thdr  cdtivatioB  with  an 
hopes  and  fresh  vigour,  in  my  opinkn,  yov  woald 
do  more  by  thirt  act  for  the  advancement  of  bdaol 
than  by  any  other  act  tint  can  at  present  be 
adopted." 

Here  then,  we  have  a  statesman  of  Sir  Hobet 
Peel's  sagacity,  pronouadog  the  system  adopted 
in  the  management  of  estates,  under  oar  Comti 
of  Equity,  the  master  evil  of  this  coaatiT. 

To  extirpate  the  Court  of  Chanceiy  altogetbo', 
would  certainly  be  an  alteration  in  our  comtits. 
tion  ;  but  not  an  improvement  To  veit  id 
powers,  except  temporarily  in  a  commisrini,  vonld 
be  to  transfer  them  to  a  more  iocompeteot  tnV 
nal.  The  Irish  Court  of  Chancery  hu  hm  ray 
well  abused; — we  haveourselves notiparedittbeR 
we  thought  its  practices  deserving  of  repR^MtiH-^. 
but  it  cannot  be  dispensed  with;  tboe  antt 
be  a  controlling  power  somewberflh  and  no  tbert 
can  it,  under  ordinary  drcumstancsi,  be  better 
placed  than  at  present  It  has  mdeed,  in  maaj 
instaooea,  fUled  in  Its  misdon,  it  hit  aot  lupt 
pace  with  Ae  rdlroad  age  in  whidi  veUfe,  old 
practices  and  inveterate  usages  have  dung  to  it 
with  too  much  tenadty ;  it  has  not  used  the  pova 
of  adaptability,  which  its  happy  constitutioa  in 
invested  it  with  suffidently— but  true  wiadom  will 
be  best  employed,  not  in  superse^ng,  but  is  n- 
modelling  it. 

The  proposed  plan  of  a  Commission  ii  but  tea- 
porary  and  local,  it  does  not  combat  with  the  evib 
of  a  system  of  recdverships  which  will  be  pern- 
nial  and  universal.  It  is  imposdble  to  prediait 
that  within  any  ^ven  tim^  this  countiy  wiE  be- 
come so  prosperous  that  no  estates  wHl  be  plaetd 
undw  Courts  of  Equity,  and  if  not,  there  most  le 
recdvers  over  those  estates,  whether  ritnite  ii 
Leinster,  Ulster,  Uunster  or  CtunaagliL  Hut 
sudi  recdvers,  may  do  as  much  good  sad  u  little 
injury  aa  posdble,  the  prcnwot  oraa  of  thingi  nutt 
be  changed.  Sir  Robert  Pad's  plan  for  tfaeNtiie* 
ment  of  the  distressed  districts  does  not  prondefor 
this;  iu  devising  a  scheme  for  one  portion  of  the 
country,  the  interests  of  the  other  most  not  be 
overlooked. 

Pubhc  attention  is  directed  to  the  lobject;  tU 
gaze  should  not  be  withdrawn,  until  the  olyect  oa 
which  it  has  looked  with  such  pdn,  has  been  k 
remodelled,  that  the  public  eye  can  rest  upon  It  with 
content,  if  not  with  complacency.  A  little  Hufii^ 
will  shew,  how  susceptible  of  improvement  ii  tlie 
present  system,  (whidi  nothuig  but  habit  could 
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haw  raooDoilad  us  to  esdore,)  ud  without  IM- 
jsry  to  cradilor.  omar,  or  oooopier,  bat  benefit 
to  all  three. 

Before  we  conchide,  m  wiih  to  advert  to  a 
jnatter  of  detail,  whidi  we  do  not  lemember  to 
b$TK  befoie  elated.  A  tenant  cannot  tdie  a  lease 
under  the  Court  c£  Chaaoery,  except  at  an  exor- 
Ultant  rata.  We  do  BOt  exaggerate,  when  we 
itatc^  that  in  vntj  advwHsed  letting — and  lettingt 
always  are  adveftiaedt  when  the  farm  ia  of  any 
extent — the  expraae  to  tbe  tenuit  will  be  near 
£10.  and  tiM  eatata  eoffen  as  great  expense,  and 
he  it  observed,  tfaia  lease  ia  only  for  seven  years 
pending  tbe  cause.  Seven  years  pending  tbe 
cease!  I 

How  can  estates  under  the  eomroul  <^  our 
Equity  Courts  be  improved  by  tbe  occupier,  when 
the  tenure  ia  so  insecure  and  so  diort  ? 

And,  on  tbe  other  hand,  the  established  prao- 
tios  aeeounta  for  tbe  absence  of  all  improvement 
by  tbe  oonrt;;  acted  on  by  two  conflicting  intereata, 
its  ageni^  faaa  become  ntteriy  neutraliaed.  The 
owner,  if  ha  hm  a  hope  of  retaining  his  estate^  or 
does  not  lean  Jus  asose  of  beoeruanoe  wtth  his 
sense  of  power,  is  derirons  that  die  receiver  shovM 
have  aaoniy  to  expend  In  permanent  or  any  uaefol 
improTenwpt ;  the  msditor  eflbctively  inteiposee. 

Pomaneat  impnmuneata  are  worse  then  tueless 
to  me,  if  made  -with  the  money  primarily  liable  to 
repaj  my  debta."  Tbe  reouver  ia  listless,  be  is 
not  pud  te  superintend  improvement^  and  tbe 
court  bedKCB  twoantagoaiitiefiiroa^  and  a  n^^ine 
officer,  doss  sotfaiag. 

The  remedies  Mt^fesled  for  the  sad  social  state 
of  IrelsBit  we  make  no  doubt,  will  be  many  and 
various;  we  ham  glaeced  at  one  which  high  autho- 
rity praaooncea  to  be  Mceasary,  and  sober  thoqg^ 
to  be  pfaaticabW 

♦ 

Thb  recent  ease  -of  Wkittb  t.  Awimy  (18  t.  J. 
51,  S.  C  Ifi  Jnr.  107^  has  deoided--overrDUiv ' 
tbe  decisions  of  the  Vice- Chancellor  of  England 
in  ffaU  V.  Bvgonin  (14  Sim.  595,  S.  C  10  Jur. 
941),  Creed  v.  Perry  (14  Sim.  59S),  WiUoii  v. 
Oiiham  (A.  594)— that  there  is  no  case  in  which 
a  Court  of  Equity  wUI  assist  a  married  woman  hi 
altemtiag,  or  redudng  into  possession  for  the  pur- 
pose of  alienation,  her  reversionary  chattel  interest 
during  the  lifetime  of  her  husband. 

It  is  net  a  little  singular,  that  perstmalty  dhould 
be  thus  invested  with  the  attribute  of  inalienability, 
whilst  a  married  woman,  during  coverture,  can  dis* 
dura  or  dispose  nS  any  interest  or  estate  in  land. 
The  fptrtt  of  l^islrthm  has  changed.  Oar  fore- 
&tbert  Aonriit  personal  property  of  little  conn- 
doition,  and  not  capable  of  being  trammelled, 
Anm  its  want  of  fixi^,  with  the  came  laws  agiUnst 
aBeaatian  as  real  estate;  Imt  the  asodoti  doctrine 
of  a  Court  <^  Equity  goards,  as  to  prarsonalty, 
the  rights  of  married  women,  with  more  Jealousy 
than  the  common  law  aa  to  realty.  In  tbe  one 
case,  Uie  policy  of  the  law  is  to  consider  the  secu- 
rity of  tbe  married  woman  as  paramount  to  every 
cooridetMiou  of  subsequent  family  convenienee, 
under  the  apprdiension  of  her  bdng  too  accessible 
to  marital  i^dlleDC^  whi^  it  is  assumed,  we  sup- 


pose, will  be  always  improperly  exercised ;  at  least* 
it  thinks  it  better  to  guard  against  the  pcssibili^ 
of  such  an  occurrmc^  and  a&iiti  of  no  examina- 
ti«^  as  to  free  will  or  free  agency,  however 
re^wctable  or  above  susindon  this  may  b&  There 
are  cases,  no  donbt,  in  which  she  can  wdve  her 
equi^  to  a  settlement  by  a  separata  examination 
and  consent,  but  the  late  Master  of  the  Rolls,  in 
the  case  of  Box  v.  Jackton  (6  I.  £.  R.  182), 
thought  it  would  be  a  perversion  of  that  practice 
to  extend  it  to  any  sidiject  but  that  which  is  well 
known  as  the  wife's  equity,  *'  her  right  to  her 
ehoset  in  action,  and  her  reversionary  equitable 
right  to  personal  chattels  not  reduced  into  posses- 
sion during  the  coverture  rest  in  her  by  law  with- 
out her  consent  J  and  tbe  same  law  which  gives 
her  the  property,  diaables  her  from  dispoung  of  it. 
To  receive  and  act  on  her  consent  bar^  would  be 
to  defeat  her  fight,  and  tbe  policy  and  reaaon  of 
ber  diaability.  But  her  equi^  is  the  creature  of 
this  courts  and  is  governed  altogether  by  rules 
appUceUe  to  it,  and  to  no  other  Bpedes  of  right; 
it  IB  not  founded  on  contract.  It  owes  its  existence 

to  the  arbitrary  interference  of  this  court  I  may 

say  tiiat  it  is  anomalous,  wanting  many  of  the 
ittddents  of  property,  and  that  it  would  be  sub- 
vttsive  of  the  established  policy  of  the  law  to 
make  this  peculiar  and  qualified  right  of  waiving  a 
benefit  pr^erred  to  her  by  this  court,  an  argument 
or  precedent  for  enabling  her  to  defeat  those  rights 
with  which  the  common  law  has,  while  she  is  mar- 
ried, inalienably  invested  her/' 

The  distinction  which  baa  arisen  in  the  policy  of 
the  law,  we  apprehend,  also,  to  have  boen  occa- 
aioned  by  the  fact  of  the  supply  of  land  being 
lindted,  and  the  difficulties  of  transfer  sufficiently 
great  It  was,  therefore  ccmudared  inexpedient 
hi  a  national  point  of  view,  to  tie  up  real  estate 
and  throw  an  impediment  in  the  way  erf  Ua 
changing  lulndl^  even  though  the  interests  of  mar- 
ried women  should  in  some  dwree  suffiar,  and  a 
safeguard  be  removed,  tbe  natioou  convenience  pre- 
ponderating over  individual  interest  In  personal  pro- 
perty, the  same  public  grounds  were  not  supposed 
to  exist ;  and  it  may  have  been  considered  just, 
even  in  these  palmy  days  of  free  trad^  to  leave 
one  relic  of  protection. 

Whatever  may  have  been  the  origin  of  the  rule, 
it  is  now  settled,  whether  tbe  interest  came  to  tbe 
wife  by  contract  or  independently  of  contract 
that  cannot  1^  any  contrivance^  reduce  ber 
contingent  reversionary  chose  in  action  into  pos- 
session. JBoJt  V.  Jack$(mt  (6  Ir.  Eq.  174),  decides 
that  she  cwmot  do  so  by  otnseot  in  a  Court  of 
Equi^r*  even  rthon^  the  oontingencgr  does  not 
depend  upon  her  surviving  her  husband ;  tbe  de- 
cision was  contrary  to  ^  £.  Sugdeo's  first  irapres- 
non,  who  thought  that  the  consent  of  the  wile 
could  be  taken  whenever  the  contingency  on 
which  ber  interest  depends,  is  not  that  of  ber  sur- 
viving her  husband;  and  that  with  that  exception, 
the  proper^  may  be  dealt  with  in  the  same  manner 
as  if  the  interest  were  immediate."  In  that  case 
the  reversionary  interest  was  expectant  upon  the 
decease  of  the  lady's  mother.  In  Nxxon  v.  Nixon, 
(6  I.  E.  R.  254),  the  fund  was  vested  in  trustees, 
as  to  the  intereat  for  the  lady's  separate  use  fur 
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life,  af^er  her  husband's  decease.  In  trust  for  her 
absolutely,  and  after  her  decease,  as  to  one  moiety 
for  Iter  children  by  a  former  marriage  ;  in  case  of 
tb«r  deaths,  for  the  sole  use  of  the  lady — and  aa 
to  the  other  moiety,  on  which  the  question  arose — 
in  trast  for  hw  absolute  use,  as  she  should  by  any 
deed,  or  any  will,  during  and  notwithstanding  oo- 
verture  appoint,  and  m  defaalt  of  appmntment, 
in  tmst  for  the  children  of  the  intended  marriage ; 
and  if  no  issue,  for  the  husband,  and  if  no  appoint- 
ment of  any  of  the  property,  then  the  entire  of  the 
property  for  the  sole  use  of  the  lady.  There  was  a 
covenant  by  the  husband,  that,  after-acquired 
property  in  right  of  the  wife,  should  be  settled 
upon  the  same  trusts.  The  lady  afterwards  acquired 
considerable  sums  by  bequest,  and  as  one  of  the 
next  of  liin  of  a  relative,  and  applied  to  the  trustees 
for  a  moiety  of  it,  they  declined  to  pay  it  over,  upon 
which  a  bill  was  filed,  which  Sir  Edward  Sugden 
dismissed.  It  will  be  observed,  the  income  was 
settled  to  the  separate  use  of  the  wife,  during  co- 
verture ;  to  her  absolute  use  in  the  event  of  her 
aurviving  him,  and  the  principal  as  she  should  ap- 
point. His  Lordship  observed,  "that  there  was  no 
question  of  merger,  during  their  joint  Uvea,  the 
estate  is  secured  to  her  separate  use ;  after  the 
determination  of  that  estate,  the  property  is  not 
settled  to  her  Disrate  me.  She  takes  it  alwolutely, 
and  taking  it  absolutelyi  according  to  the  settled 
law  of  the  court,  she  cannot  alien  it  during  the  life-> 
time  of  her  husband/' 

In  England,  the  ingenious  contrivance  was  re- 
sorted to  of  accelerating  the  possesdon,  by  convey- 
ing the  intervening  interests  to  the^^me  coverte,  the 
reversioner,  so  that  they  might  merge,  or  be  eztin- 
gttiahed  in  the  reversion,  and  the  reversion  thereby 
reduced  into  possession,  by  creating  a  species 
union  of  the  particular  estate,  with  the  interest  in 
remainder.  And  this  was  acted  upon  by  the  Vice- 
Chancellor,  Sir  L.  Shadwell,  in  the  cases  before 
referred  to.  In  his  judgment  in  ffali  v.  Htigonin, 
he  says — "  Suppose  a  father  gives  a  sum  of  stock  to  a 
trustee  for  his  daughter  Elizabeth  for  life,  remainder 
to  hia  daughter  Mary,  a  married  woman,  aAto/wfo/y, 
and  that  immediately  after  his  death,  Elizabeth  asngns 
her  life  interest  to  Mary,  are  not,  by  that  mere  act, 
both  the  life  Interest  of  her  sister,  and  also  her  own 
absolute  Interest  in  remainder,  vested  in  her  ?  I  do 
not  put  the  case  as  one  of  mei^er,  but  I  ask,  whether 
the  married  daughter  has  not  both  the  interests — 
that  is,  the  life  interest  of  her  sister,  and  also  her 
own  absolute  interest  in  remainder?  If  she  has  then 
the  whole  interest,  is  it  not  an  interest  with  which 
she  is  capable  of  dealing,  in  this  court,  as  if  it  had 
been  originally  ^ven  to  her  absolutely?"  The 
argument  of  Mr.  Rendail,  in  the  same  case,  is 
the  true  answer  to  the  general  proposition  stated 
by  the  Vice-Chancellor,  the  hypothetical  case  put 
by  him  by  no  means  warranting  such  a  deduction. 
The  argument  of  Mr.  RendaU  is—u  That  a  Court 
of  Equity  oonsiders  married  women  aa  objecU  of 
its  espedal  prateetion,  end,  consequentlv — to  adopt 
the  language  of  Sir  J.  Leaoh,  (Pu^ard  v.  AeAerfr, 
3  Madd.  Stay-it  wfll  never  lend  itself  as  an  in- 
strument to  enable  the  husband  to  acquire  a  right 
la  his  wife's  personal  property,  which  he  can  by  no 
means  acquire  at  law."   In  the  case  put  by  the 


Vice-Chancellor,  Shadwell,  Elizabeth  hsd  anoQ. 
doubted  right  to  assign  her  interest  to  htt  nan- 
the  married  woman ;  that  interest  having  therdn 
become  present  and  vested,  not  reversioaary, 
would  undoubtedly  be  capable  of  being  aarigneij, 
it  was  no  longer  a  life  interest  within  the  ptijKiyk 
laid  down  in  Purdew  v.  Jacktou  (1  Ross.  7\),u>i 
Stiffa  V.  Eventt  (I  My.  ft  Cr.  S7),  both  of  which 
cases  were  dedded  on  the  prindplei  that  neitlKr 
the  husband  alone,  nor  the  hnsband  and  wife  top. 
ther,  could  dispose  of  the  wife's  l^e  nfareti,  ii 
consequence  of  the  pusibility  of  her  surrivctibin 
In  Stiffe  V.  Everett,  Lord  Cottenbam  sa^i— « I  j, 
not  see  how,  consistently  with  the  caset  of  Pmykt 
V.  Jackton  and  Hontier  v.  Motton^  the  hnshaDd  en 
make  title  to  such  of  the  dividends  of  the  fund  u 
may  accrue  after  his  own  death,  sod  during 
life  of  his  wife  surviving  him.**  In  the  cm  ^ 
by  the  Vice-Chanoeller,  the  interest  being  alMolat^ 
would  be  capable  of  alienation  by  the  liiubtod, 
when  reduced  into  possession  ;  and,  as  Uw  tife 
would,  in  this  caae,  be  entitled  only  to  hereqmtfto 
a  settlement,  her  consent  to  part  with  that  wodi 
be  taken  by  a  Court  of  Equity,  even  tboogfa  tW 
fund  should  be  her  separate  propvty,  JKi/br  t, 
LanaUyt  (S  Rufls.  &  My.  359);  and  it  bootb 
ground  m  absolute  interest  the  Vioe.ClttKcIliir 
rests  his  judgment,  as  he  expressly  goardi  tdndf 
from  bring  thought  to  have  put  it  on  the  gromd  of 
merger.  The  following  contrivance  vu  renned 
to  in  Whittle  v.  HenrUng:  There  a  sum  of  nooty 
to  which  the  wife  was  entitled,  undn  her  U&e^ 
will,  was  settled  on  her  husband  for  life,  renuiiidet 
to  herself  for  life ;  remainder  to  such  diildra  at  tbej 
should  jointly  appoint ;  they  appointed  to  id  onl; 
son,  and  father  and  son  asngnedto  the  vile.  Aitlie 
wife  took  only  an  estate  for  Ufe,  acoOTdingtollie  de- 
cision in  St0e  V.  Everett,  and  Purdew  j.  Jadcm, 
it  was  utterfy  impossible  for  the  hnsbud  to  ilie- 
nate  her  possibility  of  survivorship,  wbtdi  vooM 
have  been  done,  if  the  court  bad  yielded  to  the  men 
adopted  to  effectuate  thia  object;  for  thii  nuoii, 
the  husband  will  not  be  assisted  hy  a  Cout  ef 
Equity  to  obtain  personal  property  of  tbe«i&,Diii 
attainable  at  law.  In  Whittle  v.  Hemmg,  il- 
though  the  whole  interest  in  the  moB^beoiH 
vestM  in  the  wife,  by  the  assignments,  the  faoibud 
could  not  have  reduced  it  into  possesuon, 
acts  of  the  parties  would  not  warrant  ttie  tm* 
tees  in  acting  contrary  to  the  settlemeot  under 
which  they  were  appointed.  And  thii  ii  tbe 
foundation  of  the  judgment  of  the  court,  that  it 
would  not  leud  its  aid  to  do  that  indirectly,  vtud 
could  not  otherwise  be  directly  done,  had  Cot- 
tenbam, in  his  judgment  says,  the  first  thin;  tiw 
cotut  had  to  consider  was,  how  tbe  righti  a(  th« 
parUes  could  be  affected  by  the  machinery  vbidi 
they  had  adopted.  Under  the  settlement  tbe  wife 
was  to  have  the  dividmida  for  her  life,  subjetA  to  tbe 
prior  life- interest  of  bw  husband ;  andtbenM 
she  had  an  intwert  in  reverrion,  wUdi  thii  covt 
would  not  allow  her  to  part  with  dnrii^  her  am- 
tore.  How,  then,  ooofd  this  interest  of  tlievife 
be  efibeted  by  the  deeds  wbidi  had  been  ezccuied? 
Whatever  protectioo  tbe  wife  would  be  entitled  lo 
against  the  interest  which  her  husband  migbi  take 
yur«  moritHshe  would  not  be  deprived  of   neb  i 
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eoatriTOioeh  as  had  been  resorted  to  to  the  present 
CMe;  otberwiae  it  voald  not  be  practicable  io 
mtny  casee,  for  a  father  to  make  provision  for  hii 
duogliter,  so  as  to  protect  her  against  her  husband. 
Tkis  court  had,  however*  adopted  many  rules  for 
the  THotection  of  the  wife ;  and  lo  far  interfered 
«hb  the  rights  of  the  husband,  as  to  refuse  him 
«ay  asaistanoe  in  obtaining  property  which  be- 
loaded  to  hia  wife,  unless  he  made  what  the  court 
cooriders  a  proper  provirion  for  hw "   This  pas- 
rage  appears  wholly  to  place  the  ground  of  the 
decision  on  the  jurisdiction  the  court  assumes  for 
the  protection  of  the  wif^  end  its  determination  to 
present  the  rules  it  has  established  for  the  effectua- 
tion of  this  object,  from  being  evaded  by  a  contriv- 
ance which  io  this  case  was  evident,  and  to  this  length 
only  can  the  case  be  pushed.   To  hold  that  when 
the  estate  has  become  absolute  by  the  junction  of 
the  iDterraediato  and  reversionary  estates  through 
bona Jide  means;  would  lead  to  as  great,  if  not 
greater  inconvenience,  than  a  relaxation  of  the 
vholesome  role  laid  down  by  Lord  Cottenham,  in 
WUtHe  V.  Henning.   The  nue  to  be  deduced  from 
thoe  Goondeavtuns  appeared  to      that  when  the 
ciett  in  aoUon,  beoosaes  so  absolntriy  vested  in  the 
wife,  as  to  be  capable  of  bdng  reduced  into  pos- 
Ksaon,  though  the  interest  of  the  wife  had  beeu 
reveruonary,  and  as  such  unalienable  up  to  the  mo- 
ment of  the  incident  renderiug  it  absolute— -as  iu 
the  cue  pot  in  the  Vice  Cfaanoellor,  and  in  many 
olhen  tlut  may  be  easily  conceived — there  the 
Cooft  of  Eqmty  will  receive  the  wife's  consent  to 
waive  her  eqoi^  to  a  settlement.    But  when  there 
are  parties  to  take  after  the  Iife>interest  of  the ^finne, 
as  in  tFkitdev,  Htnmng,  and  the  other  like  cases, 
»3  the  trasteea  cannot  act  upon  the  agreement 
hetweea  ibie  cestui  que  tnutst  and  as  the  husband 
cannot  consequently  reduce  the  interest  into  pos- 
tesnoa — though  in  one  sense  absolutely  vested  by 
tbe  conv^aooe  of  the  parties  to  the  wife.  Then, 
undar  no  dronnstaaeest  will  the  court  interfere. 


(^Omtittuedfiomp.  \6B.j 

SI.  That  for  107  engine,  inatmment,  net,  wrtr  or  device 
whatsoever  noC  eoamerated  in  the  schedule  to  this  act,  and 
niiA  Buj  be  proposed  to  bo  nsed  tot  fUiios  tor  sahDoa, 
traat,  poltea  or  flah  of  the  ■Simon  or  troot  kind,  or  for  eda, 
tke  «M  cesuaissloners  St  any  time  beftm  aboard  of  ecn- 
icnatafs  akoll  be  formed,  snd  after  the  ftirmstion  of  such 
board,  foeh  board  at  oonaantors  for  the  dstrict  auiy  fix 
and  detemlne  the  licence  dntj  on  payment  of  wUoh  the  same 
ma;  be  Bsed  in  siudi  district,  regard  being  had  to  tbe  rda< 
tiTe  capabOHjr  of  capiore  and  prodactiTeneas  of  the  same, 
M  coB^ared  with  those  set  forth  in  the  said  aehednle,  and 
ihe  ntathe  fm^ortioo  <d  the  datios  thmin  set  forth :  pn>- 
liMtfeatfliapar^  proportag  to  ose  any  sadi  engliM,  in- 
HnMt,  set,  w^,  or  darioe  not  ennmeratadfaisuchscbe- 
dBii  ihsD  fnfkmalj  give  notlsa  to  soma  conatabnlary  or 
ramt  (sard  oAear  ef  tbs  district,  «r  to  sone  ta^aotor  ap- 
poialed  ladar  tUs  act,  of  Ua  fntantionto  oaetbesame,  who 
•iial  aad  is  htreby  reqdred  to  forward  to  the  s^d  eommls- 
•K»«n  or  the  laid  eonaerrators,  as  the  case  niay  be,  a  d»- 
KTjptioo  thereof,  aa  to  Its  relative  capability  of  capture  aa 
compared  with  the  engines,  instruments,  nets,  weirs,  or 
dericea  set  forth  in  the  siUd  achedole,  and  shall  fhmiah  the 
name  bj  which  it  shall  be  designated,  upon  which  tbe  com- 
Riaiioaara  orthoaiddaonservatora,  as  the  case  may  be,  may 
mbflriM  the  ass  of  the  Bsm^  upon  pajnueot  «f  the  Uesnce 


daty  which  they  may  fix,  and  cause  the  aame  to  be  inserted 
in  the  schedule  of  licences  for  the  said  district :  provided, 
that  rods  nsed  ^gly  for  taking  tront,  perch,  [uke,  or  other 
lish,  save  and  eaoept  salmon,  ahall  not  be  aahJeet  to  any 
licence  duty  under  this  aot :  prodded,  that  if  any  person 
using  a  rod  shall,  under  pretence  or  otherwise  of  flsUng  for 
trout,  perch,  pike,  or  other  flab,  take  or  kill  salmoo  with 
such  rod,  such  person  shall  be  snlject  to  a  penalty  of  the 
like  amount  as  the  licence  duty  for  the  time  being  payable 
for  a  salmon  rod,  and  the  same  shall  be  recoverable  before 
a  Justice  or  justJcea  in  like  manner  as  other  penalties  under 
the  aaid  redted  acts  or  this  act :  provided,  that  all  cross- 
lines  used  with  a  rod  or  rods  for  taking  fi&h  of  any  kind 
whatsoever  shall  be  subject  to  the  licence  duty  payable  un- 
der thb  aot  for  the  time  being  wfon  onws  lines  and  rods, 
ontn  tbe  same  shall  be  altecod  aa  hsroln  provided. 

S2.  That  if  any  person  ahall  nss  or  erect  any  engine,  net, 
inatmmont,  or  device  wtiatsoerer,  aubjected  to  lioeoce  duty 
as  aforesaid,  for  the  takfaig  of  salmon,  trout,  pollen,  or  fish 
of  tbe  aafaoon  or  trout  kind,  or  eels,  or  by  any  mesna  flah 
witliin  ai^  fixed  salmon,  tnmt,  or  «al  flabery  in  any  year, 
without  the  aanw  respectively  bdng  duly  licensed  for  audi 
year  under  this  act,  every  such  engine,  net,  instrument, 
and  devices,  and  such  means  of  fishLig,  shall  be  forfdted 
and  sold,  or  otherwise  lUspoaed  of,  as  the  juatico  or  Jus- 
tices shall  deem  fit,  and  the  entire  proceeds  thereof  shall  be 
added  to  the  general  funds  of  the  Strict  constituted  under 
this  act  in  which  the  same  shall  be  erected  or  used ;  and 
any  person  erecting  or  using  the  same  shall  be  liable  to  pay 
such  penalty,  not  less  than  half  nor  excoe^ng  the  whole  of 
tbe  Ucence  doty  at  which  under  this  act  tbe  engioe,  net, 
inrtrument,  or  device  he  shell  have  been  so  using  or  erect* 
ing  would  be  snhject  to  under  this  act,  such  forfdtnres  and 
penalties  to  be  proceeded  for  and  recovered  under  the  war- 
rant  of  such  Justice  or  justices,  in  the  manner  and  snbjeet 
to  the  regulations  in  the  act  of  the  5  &  d  VioL  0.  106. 

IS.  That  In  all  eases  of  fixed  aad  estshHshed  sslmon, 

trout,  or  eel  fisheries  wMeb  under  the  sdd  first-recited  act 
are  designated  "several  fisheries,"  or  are  now  or  may 
hereafter  he  claimed  or  poeseased  or  nsed  as  several  fisheries, 
whether  the  same  be  fished  by  means  of  weirs  extending 
entirely  or  partly  across  rivers  or  estuaries,  with  Ixnes, 
baskets,  or  cruivea,  or  be  fished  by  means  of  existing 
natural  or  artificial  obstructions  stopping  the  flah,  or  by  draft, 
pole,  loop,  or  other  nets,  or  by  rod  and  line,  or  by  any  other 
means  or  device  whatsoever,  the  persons  odng,  occupying, 
or  bolcUng  saeh  fisheries,  whether  sndi  oecapatlon  and 
holding  shall  be  by  lease,  demise,  agreement,  or  teaac^  at 
wHI,  or  in  fee  dm|de,  fee  tail,  or  for  life,  shaUIn  each  year 
pay  as  an  annual  rate.  In  two  equal  half-year^  gales,  on 
tbe  Ist  of  February  and  the  let  of  Julg  in  every  year,  such 
sum,  in  addition  to  the  licence  duty  by  this  act  provided  to 
be  paid  for  the  engines,  iustruments,  nets,  or  devices 

I  erected  or  used  in  fishing  such  fishery,  as  studl  he  equal  to 
the  difference  Iwtween  the  sums  paid  by  such  persons  for 
such  licence  duty  or  duties  and  the  annual  sum  of  tea  ptr 
centum  upon  the  poor  law  valuation  of  sneh  fishery,  aubject 

*  to  such  alteration  of  such  per-ceotage  as  m^  from  time  to 
time  be  made  by  the  hoard  of  oonaervators  at  the  district 

'  under  the  providons  of  this  act. ' 

S4.  That  soch  rata  may  be  reooverad  ia  a  snauiaiy  way 
before  any  one  or  more  Justice  or  Justices  of  the  peace,  aa 
wages,  or  by  civil  UU  before  tbe  assistant  barrister  of  the 
respective  county,  or  by  action  in  the  superior  courts,  at 
the  suit  of  the  said  commissioners,  if  no  board  of  oonaerva- 
tors of  the  district  shall  iiave  been  formed,  or  if  endi  board 
shall  have  been  formed,  then  at  the  iidt  of  tbe  dark  of  tiia 
add  board  of  conservators, 

as.  That  in  any  cases  where  any  such  fisheries  aa  last 
aforesaid  nuqr  not  be  or  have  not  been  vdned  by  tka  persona 
appointed  ss  vdnators  for  the  pnrpoaes  of  tbs  poor  lain, 
the  said  coaudsiioners,  on  appUoatkm  at  the  board  of  eon- 
servatm,  may  and  are  hereby  empowered  to  call  upon  tbe 
poor  law  Gomndadooers  of  Ireland  to  cause  the  same  to  be 
vdned  separatdy  aad  ^tinotly  from  other  property  forths 
I  purposes  of  this  act. 
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M.  Tint  tndi  nte  thall  be  eoHmted  by  mtch  panoiw  u 
the  said  oaamMimm  for  the  «zecation  of  tMs  act,  at  any 
Mme  btftm  the  foraiaUon  of  a  board  of  ooaiervatora  for  the 
district,  «■  after  the  forauUea  of  sueh  board,  th«a  as  the 
board,  as  the  oaM  maj  be,  shall  appobit,  adequate 
seenrity  htAng  taken  hj  the  t^d  commiaslooers  or  the  s^d 
conservators,  ftrom  the  persons  aothorised  to  reeein  tbe 
same,  for  the  duly  accounting  for  the  same,  and  for  the 
dnc  performance  of  the  dntlas  which  the  commissioner* 
or  the  said  eonserrators,  as  the  case  may  be,  maypmeril>e 
and  the  cost  trf  any  allowance  to  be  made  fbr  the  collection 
of  ttie  same  diall  be  charged  to  tbe  eipensea  of  the  dUtrlet 
for  which  tbe  same  shall  be  collected. 

27.  That  the  total  amount  of  all  soma  of  money  received 
for  all  liOMiee  duties  aaU  rates,  and  from  the  sale  of  for^ 
fdted  engines,  nets,  or  instruments  as  aforesaid,  and  from 
penahiea  (save  so  nnich  as  shall  be  paid  to  any  fnformer  as 
hereio-after  mentioned)  under  the  proridons  of  this  act, 
Shan,  until  tbe  appointment  of  a  treasorer  far  each  respee- 
tiredistrict,  be  lodged  In  the  bank  of  JW&uii^  to  the  ere^t 
of  tbe  said  eommtssloaers.  In  the  matter  oftbe  ^strict  for 
wMch  the  same  shall  bare  been  received,  and  lihaU  be  applied 
to  the  pnrposes  of  such  respeetlTe  Strict;  and  regular 
accounts  of  the  reodpts  and  disbursements  on  acconot  of 
each  district  ebaU  be  kept  and  ftvnlshed  by  the  s^d  oom- 
missiooers,  nntQ  the  appointment  of  such  treasurer  ss 
afcrrestid ;  and  upon  the  appohitment  of  a  treasurer  of  each 
district  respectlTdy,  the  commtBsioQers  shall  cause  the 
monies  lodged  tai  the  bank  at  Irekmd  In  the  matter  of  snch 
respeetlTe  (Dstrlet  to  be  transfcrred  md  loi^  with  an 
•oeoonts  rdattng  to  mob  district  to  andwkhthareqtecHTe 
treasurer  of  such  district,  and  thenceforth  aU  sums  of  mo- 
ney received  for  licence  duties  snd  rates,  and  forfdtarea 
and  penalties,  for  each  such  district,  shall  be  paid  over  by 
the  parties  receiving  the  same  to  and  received  by  snch  trea- 
surer of  such  district,  and  be  applied  to  the  purpose  of  such 
district  under  the  prorltiens  of  this  act  t  and  aneb  treasurer 
aball  p«y  such  sums  of  money  as  shall  be  required  for  the 
pvposes  of  the  district  from  time  to  time  upon  a  draft  or 
Order  aigned  by  the  ohalrman  at  any  general  meeting  of  the 
board  of  conservators  and  by  two  ot^  conservators. 

Se.  That  an  licences  under  this  act  shaR  be  prepared  and 
printed  in  such  form  as  the  said  ownmissioners  shall  prescribe 
or  from  time  to  time  think  necesssi7  to  adopt ;  and  a 
separate  Hoeno*  AaD  ba  Issued  for  each  engine,  net,  instni- 
meut,  or  derioe  for  taking  fish,  and  each  Ucenee  Issued 
before  the  formation  of  aboard  of  eoDserraton  shall  be 
stamped  with  the  seal  of  the  add  "An'mlwIwiBrs.  and  If 
iasned  after  the  formation  of  snob  board  «dth  the  seal  of 
fludi  board  :  provided  that  the  year  for  which  such  licence 
shall  issue,  and  a  name,  number,  or  tetter  describing  the 
district  and  tiie  eleotonl  division  In  which  the  licence  shall 
l>e  used,  and  the  name  of  the  enghie,  net,  Instrument,  or 
device  for  which  tbe  same  shall  be  Issued,  shall  be  printed 
thereon ;  and  snch  licence  shall  be  only  good  and  valid  for 
the  year,  diatriet,  and  purpose  for  wMch  the  same  shsll  be 
Issued;  and  that  any  party  osing  or  preseDtlog  the  same 
for  any  other  year,  district,  or  porpose,  or  In  any  manner 
altertng  or  counterfeiting  the  same,  shall  be  liable  to  a 
penalty,  not  less  than  the  whole  amount  of  the  licence  duty 
for  which  the  same  shaU  have  been  Issued,  or  which  the 
party  so  mlsnslng  or  ooonterfoitbig  the  same  would  be 
liable  to,  and  not  eseeeding  doidde  the  amount  of  the  same, 
at  the  discretion  of  snob  justka  or  Jnsticas  before  wbon  the 
offence  may  be  triad. 

SP.  That  any  pwsra  ushig  any  sooh  engine,  net,  laatm- 
ment,  or  device,  or  having  the  same  erected  or  in  BsUng 
order,  or  found  with  the  sanu  hi  his  possession,  in  or  near 
any  flsUng  place,  or  gohig  to  or  returning  from  flshlag, 
shall  and  is  hereby  required  to  produce  to  any  of  the  said 
cOTunrtssioners,  or  any  oBcer  of  the  said  commissioners,  or 
•^roonservator  of  the  district,  or  any  hupector,  vrater 
Daimr,  or  officers,  or  men  of  the  navy,  coast  guard,  or 
craatabnlary.  when  demand^  the  Ucenee  for  the  same 
imder  like  penalties  ai  In  the  last  precediog  provision  men. 
tlooed:  provided  that  such  parties  u  riiall  to  the  satlafaotlon 


of  the  jnatioes  or  Jnstloo  be  prorod  te  have  thtm  ig 
sion  as  manufacturers  or  selless  of  tbe  same,  airfintteu^ 
purposes  of  nsing  tbe  same  withu  the  yev  in  whi^  ^ 
demand  shall  be  made  of  them,  ahall  ba  exeunt  fna^ 
such  penalty.  ^ 

SO.  That  such  licences  as  aforesaid  shaU  bt  lold  dtw 
Inr  licensed  stamp  distribntora.  and  In  loch  and 
places  throughout  ewsfa  district,  as  tbe  saM  eoinni«ionj 
before  the  foniaUMi  of  a  board  of  eoaiennaton  (br  the  ^ 
triet,  or  after  tbe  fbrmatlen  of  such  bovd,  tlun  m  m 
board  of  conservatora,  abaU  from  time  to  tiae  ut^^ 
adequate  security  beisg  taken  by  the  sidd  conunitiic^^ 
tbe  said  board  of  conBervators,  as  the  case  may  U,  tnt 
the  persons  authorized  to  soil  the  uune,  for  duly  accoddi' 
for  the  same  and  for  the  doe  performance  of  thtit 
and  the  coat  for  ai^  allowance  to  be  made  for  the  i^j 

tbe  aaiM  lhaU  be  charvad  to  tha  eitpeaaes  of  the  diMiut 
wUditbesameshsU  beisaaedi  peovidsd  that  If  ut  oaZ 

shaU  have  p^d  a  licence  dutgr  for  a  rod  iritUn  any 
as  aforesaid,  such  person  sludl  not  be  UsUa  to  pnatii, 
dUiooal  sum  for  a  lleeuoe  In  any  odmr  Astrict  bi  tmu 
only  of  aagjlng  with  a  rod  tn  any  other  district 

81.  That  an  persons  demanding  to  pordiaH  an  Mk 
Ucencea,  andtenderii^  to  any  peisoiso  ^9ginledto& 
tribute  the  same  the  amount  of  Ueenee  do^  Aw  ihtiia. 
being  to  be  paid  ttodortfabaot,  ahaU  be  entitled  to  nan. 
the  same  without  any  queetkm  or  ehjMUon  itliiim,, 
arising  ettbcr  from  the  time  whn,  the  pmpcaa  ftr  riak 
or  the  right  in  virtue  of  which,  be  or  they  mtj  tent* 
use  such  licence :  provided  that  notldng  bvein 
with  reference  to  the  possesion  of  any  snch  licence,  v  i&i 
payment  of  the  licence  duty  or  rates  under  tlua  set,  lyb, 
oonstroed  to  give  or  eonfor  any  Tight  of  flshmg  n  of  nw 
any  fautnunSBfe  or  darioa  fiir  tikkig  flsb  by  aayiMttn 
in  any  pUee  whUb  the  par^  havft^ornringMdiliMn 
would  net  hava  posa  eased  If  tUs  met  bad  net  bansHii 
or  to  alter  or  aSsot  tbe  rights  of  ai^  other  penoH.^^ 

as.  tbat  all  penans  whom  riie  rirtnam  u  laj 

of  eoaaerTBtovs,  aball  sfpoint  to  oeU  Uoenots,  diD  ihmU 
to  the  said  oomwlwi oners  or  board  of  conanilsn,  u  u. 
count  of  such  sales  monthly,  or  so  often  as  thtjtuj  nqun, 
and  shanset  forth  In  such  accounts  the  ssiureMiTcdlgr 
licences  for  eaoh  particnUr  engine,  net,  fanmunt,  or 
derioe,  the  names  and  rerideooes  ofthepmeaiwinihii 
have  purchased  aaoh  licenoes,  and  the  dlstriotcsdiUetail 
division  of  snob  district  for  wUota  anohUosnNsilidbn 
been  obtained. 

33.  That  the  board  of  conservators  of  etch  dlitrictihd 
take  security  from  any  clerk  whom  they  naj  tfpdaA,  ut 
any  other  officer  or  person  having  the  osre  or  cwtCNff  rf 
mODOy  to  be  received  by  virtue  of  this  act,  for  the  dm  ot- 
oUkn  of  Oedntfesof  Ua  raipoelive  omat,  ottnMju. 
ooonting  for  aneh  moHy,  aatbe  aaklhoaidef  osManttn 
ahall  think  propar  I  and  such  olerka  shall  attend  tl»iltt4 
and  other  meetings  of  the  aaidbawdt  aaiMl  Inaptfir 
bookorbodis,  enter  and  keep  a  trBeaeoomtofdtbBl■ 
nles  to  be  received,  and  of  the  appHeatka  of  tiwumt,  ad 
of  an  the  acta,  prooeedlngs,  and  transoetlODi  of  tbe  nid 
board,  by  Ttttae  of  and  under  the  aotiiority  ofthitut.  ul 
ehaUpavfoBaa  sa«fa  other  duties  as  tbe  said  board  dirM; 
and  every  eooserfator  shall  -and  m^  at  aU  coo* ssieiiltwi 
haveaooess  to  and  peraae  and  hispeet  the  ssate,  aimd 
snch  board  are  borebr  empowered  and  re^dnd  te  mm 
thelraald  dmfc  to  famish  to  tbe  eatdoo—ilMisnmsmritr, 
or  as  oftoB  as  thsgr  may  reqidre,  aa  aoaoaat  efillwii 
reoeind  and  disbmaed  talatfng  to  eaA  sash  diUHet  nte 
the  anthorily  of  the  baard  of  ooaaarraton. 

34.  That  such  Inspectors  and  water  bailifii  qptnitd 
under  this  act  shall  have,  for  the  enforcemeatof  tbwl 
recited  acU  and  this  act,  the  powers  of  oonstablee,  ud 
tbe  powers  and  authorities  conftrred  en  nattr  biBib.  a 
officers  or  men  of  the  eonstabolary  force  or  omst  gvti  v 
navy,  under  the  said  recited  aoU  or  ai^  of  than. 

M.  Tbt/t  an  floes,  penaMes,  and  forfi^nrei  under  thli 
Mt  not  herrin-before  provided  for  sball  be  rtwrmbie  a 
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Eke  nauwr  M  ptaaWw  mAtbttMutm  onAif  Unprorbknu 
oT  the  said  firs t-redted act,  and  one  iptrfety.of  every  lom  of 
moMT  leried  u  a  flae  or  penaltj  ftw  any  offencfl  under  the 
proTiaioiia  of  tbe  aidd  reeit«d  aota  or  tUs  act  (save  and  ex- 
cept poialtics  for  BW-payiMBt  of  any  each  licence  dnty  as 
■fpr««dd)  sball  bo  pdd  to  the  informer  or  person  who  shall 
be  the  Dieans  of  bringing  to  justice  any  person  offending 
a^Dst  my  of  micfa  proviuoas,  and  the  other  nudety  idiall 
(wiyihiDS  in  the  said  recited  acta  ta  tha  eoptrary  Mtwttb> 
BtnidiDg)  be  applied  to  the  porpoMi  of  thia  act  for  the  dis- 
trict fomad  nnder  this  aet  ia  which  sooh  offence  ibaH  hare 
been  committed. 

36.  That  the  appointment  of  ofioera  under  this  act  shall 
not  be  snlgeet  or  UaUe  to  the  payment  of  any  stamp  doty. 

37.  That  BoUiIag  In  this  act  contained  sbaU  lessen  or 
tbrii]^  tbe  powen  conferred  by  the  sidd  recited  tots  on 
the  uid  commissioners,  or  on  any  inspectors,  water  b^ 
ifh,  officers,  and  men  cf  the  nary,  coast  guard,  or  eoosta- 
bulary,  bat  tbe  same  shall  remain  In  foil  feme  and  effect, 
sad  For  iMinf  the  offioen,  inipeetors,  and  water  bailiffs  to 
be  appointed  onder  tUa  act  for  anfbrdng  the  provi»lons  of 
tbe  wkl  acta  and  tIA  act 

38.  l%at  the  said  ooramlB^oners  shall  bt  wpowwed  to 
attend  ai^  mcuOag  of  any  board  of  coaserrators  held  under 
tins  act.  and  to  ad  rise,  consult,  and  confer  with  them 
npon  the  regukUoD.  management,  and  improrement  of  the 
fisbcriea,  and  shall  at  all  conTeaient  times  hare  access  to 

lal  penne,  the  books  and  aoeoonU  bept  fbr  the  pnrposet 

of  sny  distrtet  snder  this  act 

39.  <  And  whereas  by  the  5  &  6  TlcL,  the  Bddcommis> 

*  liooers  sre  empowered,  to  decide  that  the  period  in  -the 
'  uid  act  tppointed  fortheeloaetiaeof  thefisberleither^ 
'  neBOoned  sheold  oease,  and  that  Mch  otbar  period  as 
'  Ahoidd  fhea  be  ftsed  upon  by  them  M  the  dote  time  tar 
'  aay  «(  ssA  Ibibwirs  should  be  kept  and  obserTed  In  lien 

*  thereof,  or  to  dier,  as  thwdn  mentioned,  the  period 

*  within  which  it  sboold  not  be  lawful  to  hang  any  coghil 
'  or  other  sets  ia  the  gaps,  eyes,  or  shiloes  of  eel  or  other 

*  wdrs,  «r  sake  use  of  fixed  ei^nes  for  taking  eela,  sub- 
*ject  to  the  pre*lsioas  in  the  said  aeC  contained:  and 
•wbsreaa  l^ttto  add  act  of  the  9  &  10  Tlet.,  ao  aiaoh  of 
'  the  said  first-recited  act  asspeoUted  the  close  time  or  dose 
■  season  ia  which  no  fish  of  the  salmon  Und  iboald  ba  taken 
'  H  rspealed,  and  now  perioda  for  the  dose  time  as  to  fish 

*  of  tbe  Mteoa  kind  are  I7  Nm  odd  act  prssoAed  and  ad>- 

*  itHoted:  and  whereas  doubts  may  be  entertained  whether 
'  the  powers  of  the  add  commisdooers  to  alter  the  elose 

<  time  or  dose  season  aa  to  snob  fish  of  the  salmon  kind  as 
'  tfomaid,  under  the  provisions  of  the  add  first-recited 
'  act  are  still  subslating  and  unaffected  by  the  provldons  of 

<  the  9  &  10  Vict. ;'  and  for  the  removd  of  such  doubts, 
be  it  enacted,  that  all  tbe  powers  and  aathoritias  vaatod  bt 
to  sdd  ooBBlododera  ander  the  add  flrsUsedtod  act  ro- 
toing  to  the  aU«4ttg  the  ekiao  time  or  okMO  season  fiw  aay 
ndi  fidiariaa  In  Ite  add  act  aMBtiauad,  and  alao  for  dter- 
ins  any  dose  time  or  dose  season  for  any  eetoary  or  portion 
of  the  sea  aoad,  or  for  any  tidew^s,  cr  for  any  rirer  or 
hke  abore  the  tidowagr  or  portion  thereof  where  the  tide 
eUis  and  fowa,  prescribed  and  eataUlahed  by  the  sdd  act 
of  the  9  Jk  10  Vict.,  shall  be  and  remain  in  fiill  force  and 
effect,  ml  may  bo  nsed  and  exeroiaed  aa  to  any  of  sooh 
dosfrMasoos  in  Bke  manner  and  sntiJect  to  like  proTlslons 
M  in  tbe  sdd  firat-rodtad  act  of  the  7  &  8  TioL :  provided 
ilwsjs,  that  in  case  the  add  oommisakmera  shall  deddo 
upon  aluring  any  of  sttch  dose  aeasona,  andi  chaise  or 
altendon  shall  commence  and  take  efl^  at  the  oxj^tlon 
of  six  wedn  from  the  date  oi  the  publioatlon  of  the  said 
dsoUonbtlw  X^Uta  G^sdM,  anjtldng  in  the  add  fitM- 
redtsd  ad  to  th«  dntntiy  Mtwttb^tandlBff. 

40.  *  And  wbmaa  by  the  9  ft  10  TIoL,  eartdn  periods 
'srefixeddnring  wUdifldi  of  thsadmonldnddiall  not  be 

*  kilted,  destroyed,  or  taken,  and  it  ia  provided  that  (save 

*  m  thcrrin  aft irr  BMntioned,  and  save  fat  the  counties  of 
'  ^afroa,  7>rone,  Domtgal,  Londondtrry,  Mayo,  &r. 

*  swa^A,  LtHrim,  wd  SBgoJ  no  fish  of  the  sdmon  Uad 


'  sbaU  bo  Mlledt  destroyed,  or  taken  by  any  peraon  or  by 

*  any  tfiieana  in  or  tnm  any  part  of  any  river  or  lake  above 

*  the  tideway,  or  portion  thereof  where  the  tide  ebbs  and 

*  flows,  between  tbe  15tb  of  September  in  each  year  and 
'  the  lut  day  of  Febntttry  in  the  year  fMlowlng,  indndve ; 

*  provided  that  in  any  river  or  lake  above  the  tideway,  or 
'  portion  thereof  where  the  tide  ebbs  or  flows,  no  fish  of 

*  the  sdmon  kind  shall  be  kilted,  destr<^ed,  or  taken  be- 

*  twecn  tbe  1st  and  14th  Of  Septemhtr,  both  tbe  said  dqra 
'  Indusive,  by  any  peraon  by  any  means  wbatsoerer,  save 

*  by  rods  and  Unea  only :  and  whereu  by  ibeins  of  tbe  sdd 
'  protons  the  opm  Ume  for  flsluag  vrKh  rod*  and  Hum  In 

*  rivers  and  Ukos  above  the  tideways  is  shorter  by  fourteen 

*  days  than  the  open  time  for  Aihing  In  any  estuary  or  on 

*  the  sea-coast,  or  in  the  tideway  of  any  river  or  lake :  and 
'  whereas  It  is  expedient  and  equitable  to  equalise  the  periods 
'  of  open  time  for  flshtng  with  rods  and  lines :'  be  it 
eoact^  that  after  the  passing  of  this  act,  aa  regards  all 
parts  of  Ireland  and  the  sea-coast  thereof  (save  the  aaid 
dght  coontlea  and  the  aea-coast  thereof  bordn-befbre  men- 
tioned,) tbe  doao  time  during  wbloh  It  diall  not  be  fatwfbl 
tokni»  destroy,  or  take  fish  of'tho  saIm<Ai  kind,  Inorfrom 
any  part  of  any  river  or  lake  d>ovo  the  tideway  with  rods 
and  lines  only,  shall  he  botweeo  the  29th  of  September  in 
each  year  and  the  last  day  of  Febnuury  In  the  year  foQow- 
ing,  both  diqrs  Includve,  unless  and  imtil  such  eloso  time 
shall  be  dtered  by  the  sdd  eoaiousdouers  under  the  provl- 
dons of  tbe  sdd  recited  acts  and  this  act. 

41.  That  if  any  person  or  persons,  not  being  authorised 
by  the  ovmer,  lesaoe^  or  ooc^er  of  a  aevwd  fishery  a» 
defined  under  the  flrst-redted  act,  didl  cuter  Into  or  npm 
such  severd  fishery  for  the  purpose  or  under  the  pretence 
of  killing  fish  therein  or  taldng  fish  thereto,  or  ihaU  kill 
fish  therein  or  take  fish  tborefVvm,  he  or  they  shall  for 
every  sodi  offence  forfeit  and  pay  a  sum  not  less  than  IDs. 
nor  mon  than  £6,  to  be  iwoverable  In  a  summary  way 
beftwo  sjoatieo  or  jnatioaa,  as  prodded  tgr  the  5  &  6  met. 

4S.  *  And  -nbereaa     the  ft  ft  8  Tlot  &  88,  It  b  pro> 

*  Tided  that  the  severd  pors«ta  who  shall  commit  any  of 
'  the  offences  in  the  sdd  section  mentioned  shall  forfdt  and 
'  pay  any  soma  not  exceeding  the  severd  and  respective 

*  soma  in  the  sdd  section  moitiooed :  and  whereas  It  Is 

*  expedient  that  a  ndnlmimi  pendty  shodd  be  specified :' 
be  it  enacted,  that  every  person  who  shall  commit  any  of 
the  offeneee  in  the  eeotlon  spedfied  shall  (in  addition  to  any 
other  forfeiture  thereby  apedfled)  forfdt  and  pay  a  anm  not 
exceeding  the  sum  for  such  offence  reipocUvdy  spedfied  in 
tbe  add  sectimt  of  the  add  act,  and  not  leas  bi  mj  oase 
than  the  anm  of  10*. :  provided  that  oothbig  bt  this  aetoon- 
tabled  shall  le^^Uxo  any  fishery  or  wolr  not  bdng  legd  at 
the  passing  of  tide  act. 

43.  That  this  act  may  be  amended  or  repealed  by  any 
not  to  be  passed  tai  ttila  proMnt  aesdon  of  pariiamwt 


SCHEDULE  to  which  the  fbragobig  act  refm. 
Scale  of  licence  duties  for  each  en^e,  net,  instrument,  or 
dedoe  used  bt  salmon,  trottt,  poUmit  or  od  fisheries  bi 
dkMsta. 


1.  Single  sahnon  rods 

5.  Cross  lines  and  rods 

8.  Snninota  .  .  .  • 
4.  Drdit  nets  or  aetaea 

6.  Brift  nets  .... 

6.  Trammd  nets,  or  draft  nets 

ftnrpdlen  .      .      •  • 

7.  Pole  Bats     .      .  . 


d. 
0 
0 
0 
0 
0 

0 
0 


8.  Other  noU,  or  similar  en- 
gines not  nimod  aboro.  . 


Licence  Duties, 
such  as  shsll  be 
fixed  by  commis- 
sioners or  oottsor- 
vator*  as  provided 
.tV  tUsaoL 
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9.  Bag  Qflti  .... 

10.  Fl;  oeU       .      .       .  . 

11.  SUke  nets,  or  rtake  weira 

(Scotch)    .       .      .  . 
la.  Hewl  weir    ...  . 
IS.  For  ftrary  box,  crib,  endve, 
or  dram  net  in  any  weir  for 
taking  ttlmon  or  trout 
14.  For  every  gqi,  «y«,  or  buket 
in  any        for  taUng  eoli  . 
Nott. — Fixed  flahtrles  for  aalmon 
or  flfllB  claimed  to  be  "iereral  fish- 
erloa,"  whether  Azedby  means  of  ilxed 
weirs  with  boxes,  cniires,  or  rails  for 
stopping  the  fish,  or  by  measa  of  the  ' 
flah  being  atoppedby  roeka  or  other 
Mtunl  or  artificial  obatrootloiu,  and 
takaa  by  meaaa  of  draft  or  other  nits. 


5   0  0 


1  0  0 
to  be  rated  at  ten 
per  cent,  on  poor- 
law  valuation,  un- 
less such  per  oen- 
tage  be  reduoed  by 
the  commiasioners 
or  by  the  conser- 
rators  as  provided 
|,by  this  act 

Cap.  XCni. 

An  act  to  confirm  the  inooiporation  of  eert^  boroughs. 

l9Ut  Augutt,  1846.] 

Cu.  XCXT. 

Ad  not  to  regnlato  certain  ofioea  In  the  petty  bag  in  the 
Ugh  Court  of  Chancery,  the  practice  of  the  common-law 
aids  of  that  court,  and  the  enrolmeut  office  of  the  said 
court.  [31it^H^«(,  1848.] 

Cap.  XCV. 

An  act  to  carry  into  effect  the  arraDgements  of  the  eccle- 
slastioal  commissioners  for  England  for  making  better 
provision  for  the  cure  of  souls  in  the  parish  of  Wolver- 
kamptim  in  the  county  of  Stafford  and  diocese  of  JLick- 
JUId.  [Slat^i^wt,  1848.] 

Cap.  XCTt 

An  act  to  contluns  oert^  tnrn^ke  acta  for  Umited  periods. 

lilatAugtut,  184H.] 

Cap.  XCVn. 

An  act  to  repeal  the  duties  of  customs  upon  the  importation 
of  sugar,  and  to  impose  new  duties  in  lien  thereof. 

[4th  S^tmbtr,  1848.] 

(To  b«  AMKMnedLJ 


LONUON  UNION  ASSURANCE  OFFICE, 
ComUni  and ■»  Biker jtnsL  FHtnan.smanw  Laadni 
17,  COLLBOB.OMmt.  DUBUH  ; 
and 

"T'~~*-.  Hunbofih. 

mnnnaourtHBiMworvniiiAan^  a.  n.  1711. 

nBB,  LIFI,  AHKUinXt, 

LONDON  UNION  UFE  OFFICK, 
81,  ConUI^  M  FMM»T,  UM. 

Tht  Ufc  BomuortbeTMF  »tSL  ttttrnJOMiatib*  Prafti  atOfUTM 

sBMMVcorjMjoOO  (to  aeouMiai  tOHnm  be  neat  Bduu^  la  fttt.)  ii 
PBTSble  upon  and  wMh  the  final  luani,  «d  MMm  eActid  In  Oratt 
Britiln,  Ifrtind,  lad Oinny rwpieUviy. npen BiePwai fifiHto,  aod 
■ocordiiit  Co  Uw  ounbw  of  Aniuul  FnaoUuM  paid  oa  Mdt  dae*  Um  Utt 

dccUnthm. 

ThU  BONUS,  Indndiag  the  prrrVxM  addltSoM,  maj  ba  WpU  litbar 
tjf  Mawtag  tkt  Ammmol  Pnm^tlmtre^mee^^  tktntMt  Stwemiemn  t  oa, 
red;  o%,lMew0lm4tltere^mmi/6e 

1  putlM  ttanUy  thdi  uidhwiM*  In 
wriUnc.  witbbi  Ttarto  montbi  tma  ths  above  diM,  Ibe  BONUS  <riU  bv 
iddedtothaSura  liuund. 

Purtber  pMtlealui  cm  ba  oMiiasd  at  the  Oflon,     abOTCb  or  bv 
wriUM  ippflcMlon  u  the  fiacrMwr. 
Tlw  tatBl  BONUS  on  poIUh  eOMad  In  Intaad  ftr  JUOft,  of  Um 
snwrali  10  MSa^  aad  vartM  In  prapoctloa  to  the  Mount 


Sjf  addhu  Ike  amimmt  U  Vm  Sum  Itumrtd  I 
recetwedtrnmediatOm  VtmeM,  attk§  opt 
Ut*  rttfKtl*€  PoUetia,  and  unlsN  Mich  pail 


ioniMt  dunUoa, 
■wldiuartlieTi 


THOMAB  LBWU. 
JOHN  OOID,  file*  Bfok^^^^nt,  17.  GQIXBQB.aitBBN, 

t>  yaUeeii  ktrtig  glten,  iMat  RecetpO  for  renevel  of  Fire  In. 
twrnce*.  dus  im  Ue  fi&A  qf  MarcA,  are  »ov  readg/or  iiUwtrg  ml  1*4 

ty-  Aa  Ba^aaaud  bodramnfoanaraln  oonilaiit  nadaiwM  toittend 
^mmMM^^K     ^^^"^  No,  10^  Cmra  ABer.iBHarUM 


TBB  ibur  iwdhbekbd  dt&tv  act. 

JmI  PrntUtM,  «MMtf  MWn>.         Mu,  Arm.      arttet « 

rpHE  Act  to  flKUlUte  the  Sale  of  Incnmber«d  Vmu 

A  Inkad.  whh  a  Copkmi  ladtx  aod  DtaKtlaM  vnct^Z} 

tfaa  piOvMana  of  tb«  Act.)      tbc  Sala  or  Land*  (uUtct  toUnS:^ 
hf  W:  M.  si-cat.  iiq.,  flolwCr 

*ITUi  Inek  ibaiild  ba  Id  tha  haadi  of  evcrraae  lmcrBMi.w 
SMelai,  or  tbt  aeaaiUlai  iMdc  UMn.'^ifoiM  AM^JbL  ^ 

"  T  "  T"'"r  ""'^  """"Will  I.  J  

Monal,  u  wad  as kHraaUw  to  tba  BHiiiiiilMiiSM^^SSR 

EDWARD  3.  HILUUm,  I&,  COLLEOE  GREEK. 


NSW  LAW  PBRIODICAL. 
PubUibad  on  tbo  Ftnt  of  muj  llnth, 
Mea  One  SblUlns  and  Twopaoo^ 

THE  LEGAL  PRACTITIONER,  and  SOLICITnfii 
A  MONTHLY  JOURNAL. 

Thli  Publication  U  derotad  to  waeb  purHr  mdU  mtm  -  ^„ 
wUbiB  the provlnea  oT  SOLICITORS  and  UMto  Mu^wO^  £ 
Pint  Number  aiveand  Jaansrr.  ISIR  t  ewiu  n, 


TiMnai  Xmaris.  ] 


SIrRtchud: 


18  CHANCER Y. 


Dwno  Han  Brtdfat  Nagla^     1  S?^l-5™ 

Lukeirooofitii  J  'iQd        1  2Jf *'S 


UP  and  SELL  to  tha  hl«haM  and  txvt  bUdw.  aU  tU  MloLll 
LANDS  oonunoolj  oallad  tba  DOMORE  ESTATE,  In  the 
Wattmeatht  that li  to  mj,  the  Manor  or  rtpoud  HMar  rfttuL. 
otharwka  Donen;  Coolfln,  BdUlnlabana,  Balllnlahan,  vOitn^ut 
latiD,  HoBttalfton.  Sk^ana,  Oan*.ckK)n^  Tbantaam:  nd 
that  paH  of  Dooorc called  tba  Omen  Houm  Farm,  atdtbe  CMuiS 
Toll)  of  tba  Palra  lad  raltemt  of  Donera ;  aod  abo  lb«  put  tlt^iJ^ 
of  BftlUivUhafa,  oiled  tba  Red  Hooaa  Vm :  aad  aClbt  llift 
S|rtttlertowo  and  Ittaub^lainnhiattanai  alao  the  wwn  udLaDAofUt 
bncKotue,  otherwlae  Roteniount,  Kinachunne?.  oUMrwlN  KBhkv, 
OuparaUA,  BaUy na^l,  and  part  of  BalUBtubber,  OofhWi,  mi  ii^ 
nmeria.  otherwlM  Braeknrbowlai  aod  alao  the  Town  ai^Undicr 
btak.  Cania,  KllUre,  QlbUtown,  aod  part  of  Qocbnu,  Ckmnl 
StrcanutoWD,  KlSlnaab,  Ardvana.  Oartbr.  and  t hi  KgoH W o£>!l 
JaaaeMovn— all  ritnafit  In  tba  Conntj  at  woitaMaib.erBMMKM 
tbareof.  tor  tba  pumaeabiiald  Decree  meaUMNi.  '         '  ^ 

■owuounoN. 


For  

TIQHK.  the  nabrtin  fiolktfbr, . 
TSnr  DALT.  Sollritac  te  tba 
M,  WHmiiaifcien. 


idSlinliBt^  m  BbMl^,'iai, 
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Hembmwho  hne  diaiiiad  Oalr  fsridsaoH, «  whahmMli 
(mpoM^ateraqtMlid  toeowwaibMlsallb  tbeSMMsiy. 
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TV  ilbaiM  of  A«  GmliiBmm  wAo  fnour  The  Irisb  Jdbist  m'tA  Rgporta  in  llk«  wwtW  Court*  ^ 
Zow  antf  JSquity  in  Irdetnd,  are  atJvUowa : — 


Cout  of  ChMkeai7.  io. 
App<d«  I 


'  RoBBST  Loiio,  Esq., 
I  and 

i  Jovit  Pitt  KnifBDTtEla4>i  Bar- 
ri»tOT»-at  Lay. 

f  WtLLtAM  Busks,  Eaq.,  and 

KoUt  Court  ..^WibLiAM  Jobs  DusDAa,  Esq., 

(  Baniatars^Law. 

rCHAKUsHABs  HsMFaui;,  Eiq. 
3  and 

i  WiLLiAK  HicKSon,  Esq.,  Bar- 
C     risters-at  Law. 


Equt7  Exeheqarr. 


(  Iiaw. 

Qhmd's  Bench,  inelad<  (  Flobcscs  M*CA«TaT,  Eaq.,and 
in?  artt  BUI  and  Be.  <  Sandel  V.  Pbet,  Eaq., 
giatij  Appeala  I  Barmtflra.at-Law. 

Ezchequer  of  Pleaa,  in-  C  CsAa.  H.  Hsupbill,  Esq.,  and 
ctu^Dg  Manor  Court  \  William  Hicuom,  Eaq.,  Bar- 
and  Be^tr;  Appeala.  (.  riatva-at-Law. 

CommoD  Plan  \  »*>»»«  Gsipsw.  Eaq..  Barria- 

(  ter-at-Law. 


DUBUN,  APRIL  14.  1849. 


A  vnt  excellent  Bill  has  been  introdnced  into  the 
HooM  of  Conuuoiu  for  the  amendment  of  the 
I^w  of  Baaknipt^  in  Ireland,  by  Messrs.  T. 
O'Brioi,  J.  Reynotds,  Grogan,  and  Napier. 

No  maunre  enating  a  change  in  the  Bankrupt 
cods  fau  bsen  passed  in  this  country  since  the  6 
W.  i^e.i4,  whilst  on  the  other  side  of  the  chan- 
nel there  bai  been  an  tuiintermitting  flow  of  legis- 
lation on  the  sobjecU 

The  Bill  before  ai,  adopti  extennTOly  the  im- 
provements introdooed  into  the  EngUui  syatem, 
and  rnanj  (tf  the  claawa  are  taken  verbatim,  or 
vith  some  aUoratkm  from  the  English  acts, 
MpeeUly  the  5  and  6  Tiot,  c  ISS.  or  from  Lord 
Bn>agh«m*B  new  BilL  We  ahall  state  a  few  of 
the  most  prominent  sections,  and  of  the  more  im- 
portaot  changes  contemplated. 

Section  9  reduces  the  amount  of  debt,  of  a 
petitioning  creditor,  as  follows :  a  single  debt  to 
£50,  the  debt  of  two  petitioning  creditors  to  £70^ 
and  that  of  three  to  £100. 

A  creditor  is  empowered  to  file  an  affidavit,  in  a 
pre9cribedform,ofhlsdebt,aadof  his  having delivei^ 
ed  to  the  trader  an  account  of  the  particulars  of  his 
demand,  and  thereupon  the  Bankrupt  Commissioners 
are  empowered  to  summon  the  trader  before  them, 
and  eieept  be  be  prepared  to  admit  the  debt,  and 
pay  the  eraditor,  or  otherwise  satisfy  him  within 
foorteea  d^  aAer  persMral  service  of  tlie  sum- 
nMDS,  or  m^e  oath,  that  he  has  a  good  defence  to 
the  d^  tod  give  aecarity  for  payment  of  it  and  the 
cost!  of  aetioi,  if  be  be  muoocessfnl,  be  shall  be 
dsaned  to  have  eommitted  an  act  of  bankruptcy,  on 
ibefifteaith  day  af^er  the  service  of  the  summons, 
pranded  a  Comndauon  issue,  within  two  months, 
«fUr  filing  of  the  creditor^  affidavit. 

To  gurd  against  the  (U>use  of  this  process, 
SwioQ  \%  leaves  it  in  the  power  of  the  Court,  in 


which  the  action  is  brought,  to  give  the  Defendant 
the  costs  of  the  action,  if  the  Plaintiff  do  not  recover 
the  sum  menlioDed  tu  his  affidavit,  provided  there 
were  no  reasonable  or  probable  cause  for  makii^  the 
affidavit. 

If  a  trader  do  not  pay  or  aatisfy  a  judgment 
debt  on  which  execution  may  be  sued  out,  not 
having  a  set  off  thereto,  within  fourteen  days  after 
service  of  notice  requiring  payment,  he  shall  be 
deemed  on  the  fifteenth  day  to  have  committed  an 
act  of  bankruptcy,  and  the  same  time  is  limited  for 
disobedience  of  a  decree  of  a  Court  of  Equity,  or 
an  order  in  Bankruptcy  or  Lunacy,  directing  pay- 
ment of  a  sum  of  money. 

This  Provision  is  stringent 

A  declaration  of  insolvency,  a  secret  transfer  of 
goods — transfers  deemed  secret,  when  possession 
and  removal  of  goods  not  made  within  a  month 
after  transfer,  or  two  months  before  Commission— 
filing  petition  for  arangement  between  trader  and 
creditor,  where  petition  dismissed,  are  respectively 
declared  acu  of  bankruptcy. 

The  present  period  for  suing  oat  a  commiarion 
of  bankruptcy  by  affidavit  of  debt  and  notice  to 
pay,  under  3  and  4  Vict.,  c.  105,  s.  8,  is  fbrty-ono 
days,  the  proposed  Bill  limits  the  time  to  twenty- 
one  days,  and  thus  makes  the  law,  in  this  respect, 
identical  with  that  of  England,  1  &  2  Vict.,  c.  110, 
8.  8. 

Tins  mode  of  creating  a  bankruptcy  is  retained, 
that  by  a  fourteen  days  summons  being  a  mere 
public  proceeding,  and  therefore,  in  some  cases 
inexpedient.  The  amount  of  the  petitioning  credi- 
tor's debt,  under  the  twenty-one  days  notice,  is  left 
the  same  as  under  the  existing  law. 

We  do  not  understand  the  motive  of  retaining 
the  larger  amount  of  debt  for  this  mode  of  proceed- 
ing, and  the  lesser  for  the  more  summary  procnu, 
except  that  the  time  for  payment  ia  slightly  enlarged 
also. 

If  ft  Baokrupt  do  not  dispute  tiie  commission 
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within  two  months  after  ftdverUsment  of  bankniptOT, 
the  Gaietteie  conclurive  evidence  against  saak  bank- 
rupt. The  SStb  section  corresponds  with  5  ft  6 
Vict^  c.  122,  a.  24,  except  that  the  latter  oal^ 
allowed  twenty -one  days  te  tfie  bankrapt  to  dispwle 
the  commission,  wliich  was  too  short  an  interval. 

The  30th  and  10th  subsequent  sections,  relate 
to  the  appointment  of  one  or  two  persons  being 
merchants,  brokers,  or  accountants,  or  being  or 
having  been  engaged  in  trade  and  residents  in 
Ireland,  as  official  assignees  of  bankrupts.  They 
are  Uken  from  1  &  2  W.  4,  c.  56;  1 L  &  12  Vict., 
c.  45,  a.  26*  (the  act  for  winding  up  joint  stock 
companies,)  5  &  6 Vict,  c  122,  7  &  8  Vict^  c.  96. 

The  appointment  is  vested  in  the  Lord  Chan- 
oellor,  and  this  change  of  tiie  law  is  likely  to  prove 
most  thoroughly  beneficiaL 

The  oflkial  aasigaees  are  at  once  to  receive  the 
bankrup4fs  estate  and  effects,  be  paid  a  percentage 
on  the  emoont  realized — such  percentage  to  be  in 
the  discretion  of  the  Coramisioners, — and  one 
official  assignee  is  always  to  act  in  conjunodon  with 
the  creditor's  assignee,  and  prior  to  the  appoint- 
ment of  the  latter,  sell  and  dispose  of  the  bankrupt's 
estate. 

The  40th  section  which  corresponds  with  art. 
1 73  of  Lord  Brougham's  Bill,  empowers  the  com- 
missioners to  set  apart  a  portion  of  the  bankrupt's 
pay,  or  half-pay,  &c.,  and  in  this  particular,  to  place 
a  bankrupt  in  the  position  he  would  be  in  if  he 
became  an  insolvent. 

The  61st  section  suggests  a  useful  improvement 
in  the  present  law, — it  enacts  that  the  warrant 
of  committal  for  refusing  to  answer,  or  not  satisfac- 
torily answering,  need  not  specify  the  qaestioos 
unanswered,  except  by  reference  to  the  examina- 
tion or  de|HNition,  a  copy  of  which  is  to  be  delivered 
to  the  prisoner  within  siateen  hours  after  com- 
mittal. At  present  if  a  commissioner  commit  a 
oontumadous  bankrupt,  every  question  must  be  set 
forth  in  the  warrant  of  committal. 

The  present  form  is  thus  often  very  volum- 
inous, sometimes  extending  over  four  or  five  pages 
closely  written.  And  it  is  obvious  ttiat  this  system 
of  labour,  technicality,  and  expense  was  incon- 
venient. 

The  57th  section,  copied  from  5th  &  6th  Vict., 
c.  122,  s.  38,  disentitles  a  bankrupt  to  bis  certificate, 
if  tie  has  lost  by  gaming  or  wagering,  in  one  day, 
£'20  i  or  within  one  year,  preceding  bankruptcy, 
£200 ;  or  £200  by  stockjobbing ;  or  has  cancelled 
or  destroved  his  books,  or  made  fraudulent  entries, 
concealed  his  property,  or  permitted  fictitious  debts 
to  be  proved. 

The  allowance  of  the  certificate  is  transfered 
from  the  creditors  to  the  commissioners  by  section 
57.  This  places  the  law  of  the  two  countries  on 
the'  same  footing.  In  future  the  certificate  need 
not  be  signed  by  any  creditor,  but  any  creditor  may 
oppose,  and  the  commissioners  must  certify  to  the 
Chancellor,  that  the  bankrupt  has  made  a  full  dis- 
covery, and  in  all  things  conformed,  the  bankrupt 
must  swear  that  the  certificate  was  obtained  fairly 
and  without  fraud,  and  the  certificate  must  be  con- 
firmed by  the  Chancellor,  against  which  confirma- 
tion, any  creditor  may  be  heard. 

We  think  this  alteration  desirably  the  more 


indepcDdent  of  his  crediton,  the  buknpt  it  tk, 
better,  and  the  less  probalnlity  of  onderhaad  tn^ 
sactions.  We  should  wish,  bowevsr,  a  powc,  ^ 
appeal  givea  to  tb»  bankrapt  pm  the  «amk 
aioners  to  th«  ChaacettK  im  the  event  o(  theii 
refusing  his  certificate^  we  are  avetss  to  tbe  aju^ 
tutim  of  any  tribunal  final  in  the  flnt  ioitince. 

A\l  contracts  or  securities  to  indtMe  crediton  ig 
forbear  opposition  to  the  allowance  of  ibe  ctniS. 
caie,  are,  by  section  69,  declared  void,  aod  ^ 
proposed  bill  goes  further  than  the  40tli  aectioo  tf 
the  corresponding  English  aet,  6  6  Vict,  t  m 
by  invalidating,  not  merely  the  security,  but  ^ 
bankrupt's  certificate.  By  the  60Ui  sectioL  i 
penalty  of  treble  the  value  (rf*  money  given  fygi; 
bearance,  is  imposed  on  the  creditor. 

The  63rd  section  preaervaa  the  same  perecMto 
of  aUowance  to  the  banlirapt,  after  certifiettq^ 
present,  but  postpones  its  payment  to  twelve  amk 
aftw  the  date  of  the  commisdim,  and  Buka  ii 
dependent  on  the  payment  of  tbe  reqoiaite  diTidoit 
to  the  creditors,  and  prohibits  any  allowuce  to  i 
bankrupt  who  has  not  Iwen  a  trader  for  tvdtt 
months,  except  in  the  case  cS  tbe  dividoid  bew 
under  ten  shillings,  when  a  discretionsiy  poter  ii 
given  to  the  commissioners  to  make  an  aiktiDec 
irrespective  of  the  period  of  trading,  pmrided  h 
does  not  exceed  three  per  cent,  or 

The  67tfa  section  provides  for  the  pnaaqiioa 
of  the  proceeding  in  the  bankmptoy,  vhicknta 
be  deposited  with  the  R^istrars,  wbo  are 
responsible  for  their  safety,  and  they  an  to  be 
to  inspection  on  paymmt  of  one  ahilliogi  ludtt 
the  present  loose  system,  the  attonej  ibr  the 
assignee  keeps  the  procendinga,  and  ob  U  deitk 
they  are  lo^  mislaid,  or,  at  all  trmtit  fnl&j 
useless  for  ulterior  pnrpoiefc 

The  68th  section  provides  that  the  ippaiiriwM 
the  Secretary  of  bankrupts,  uid  Oat  of  Ae 
Registrars,  shall  oontiooe  dHriog  good  bebrar, 
and  upon  a  vacancy  the  office  of  deric  of  ami- 
ments,  the  office  to  cease,  and  the  dittito  to  be  pe^ 
formed  by  the  secretary.  Tbe  appwnttaent  of  &t 
secretary  is  in  the  gift  of  the  Cbaoeellor,  tod  ibe 
duration  of  the  office  haa  hitherto  beea  DManad 
by  that  of  his  own  tenure  of  powv,  each  ncf 
Chancellor  app<unting  his  own  aacratsry  for  bul- 
rupts. 

It  is  desirable  that  competent  men  should  oot  be 
removed  when  they  have  learned  tlutf  diitiei,a 
the  same  tim^  we  are  not  insensible  to  thenloeaf 
a  rapid  siiccewton. 

The  69th  section  provides,  that  wlisnem  Ik 
bankrupts  fund  prove  insuflS«ien^  the  uiuy 
the  seeond  commissioner  and  assiitaat  npitnr 
shall  be  paid  out  of  the  suitors  fiaefiudl,  tbe  iMtr  to 
be  reimbursed,  whenever  there  shall  bs  s  Mrplii 
in  tbe  bankruptcy  and  compensation  fond. 

It  will  be  in  the  recoll^ition  of  cor  readers  thai 
the  deficiency  arose,  and  in  1845,  on  upaM 
before  the  then  Master  of  tbe  Roib  and  Sir 
£dward  Sugden,  they  vtete  <^  opinion,  that  Ik 
second  commissioner  had  no  right  to  be  paid  out  tA 
the  suitors  fee  fund — an  order  for  tliat  porpoK 
having  been  made  by  Lord  Plunket.  Id  coote- 
qnence  of  this  detnslon,  we  believe,  Sir  Robert 
Peel,  then  premier,  directed  payment  oirt  of  tkt 
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ooatolidated  fund,  aod  w«  are  vary  much  disposed 
to  Uiiokf  that  the  futon  payowBta  for  both  com- 
iniNioBei%  ifaould  be  made  thereoot  likewise.  With 
a  Tiew  to  make  tbe  oourt  nlf-st^tporUog  or  nearly 
go,  the  preteat  male  qf  ftea  an  too  high ;  and 
altbongfa  the  wHon  fee  land  be  ample,  its  stirplus 
may  be  very  well  disposed  of  in  ^mioishiog  the 
expense  of  Chaoeery  documents  which,  on  even  tbe 
rednod  Kale,  ere  iaoidioately  extravagant. 

The  object  of  tbe  70ch  section  is  to  Mmove  any 
doubt  arising  on  tbe  7th  and  8tfa  Vic,  c.  90,  s.  36, 
as  to  tbe  rigbt  of  detention  of  goods  under  attach- 
ment, aad  {HTOvidea  that  they  ^all  be  delivered  up 
10  the  anigoees  on  demand.    Goods,  bona  Jide 
Ktatd  ander  an  execution,  at  the  date  of  the  com- 
mtffiioD,  cannot  be  claimed  by  the  ataigneesi  but 
in  thst  ease  the  process  is  after  judgment ;  an  at- 
tatduaent  is  but  process  to  compel  an  appearance. 
We  should  rejoice  to  see  a  meaaun  brmi^ht  in  by 
tbe  uitcedoeers  of  the  presmt  measure,  if  not  to 
aholish  the  proeeaa  of  flity  attachment  altogether,  at 
ktM  greedy  to  nodify  ft.    We  koow  no  power 
GspsUe  <tf  bsing  coareited  into  an  inrtniment  of 
.  greater  oppcession,  than  that  of  issoiiw  a  (Mty  at- 
ucbment  The  etruggUog  traders  of  Dublin,  are 
at  tbe  awrey  of  Jew  money  lenders ;  to  whom  they 
are  eosipslled  to  resort  from  the  insufficiency  of 
banlung  aecommodatton :  if  tbe  bill  be  unpaid  the 
affidtf  it  (tf  <]ebt  is  made,  the  marshal  takes  pos- 
fl««staa,  sad  in  the  broad  gUre  of  day,  if  the 
0|)|>Kanve  seoarity  be  not  piomptly  given,  the 
goods  oC  the  trader  are  swept  away  to  tbe  city 
stores,  and  his  credit  is  thereby  annihilated ;  arrest 
OA  ncsoe  process  was  auffimendy  it^urioua  to  credit, 
but  we  da  brieve  it  was  not  half  so  damaging  as 
rbe  MUBlf  of  a  trader's  goods — ooncealment  in  the 
one  esse  waaposaU^  iu  the  other  impraoticabte. 

We  do  eanteslly  press  this  suLjieot,  more  especially 
tqioB  Hr.  Napier,  as  a  member  «  our  own  body,  and 
as  one  whoaa  rising  posUioa  in  tbe  Hous^  will  en- 
sure it  thcatteotioa  ita  importance  deserves. 

We  paaa  over,  for  the  present,  smae  of  the  suc- 
ceeding secdeos- — next  week  we  purpose  to  give 
8  more  miaate  analysia  <tf  the  whole  Bill — which 
lelate  |»indpal]y  to  improvements  in  the  working 
nf  lbs  Bankrupt  Court,  and  give  increased  power 
to  tJie  Commissioners  to  compel  the  attendance  of 
vitoesse*.  Tbe  89th  section,  enables  three- fifths  of 
tbe  creditors,  vkjUf  tke  scheduie  of  tha  bankrupt 
tluJl  hoM  6m»  JumUked,  to  effect  a  oompositioo, 
and  provides  for  tbe  supeneding  of  the  commis- 
mn.  At  present  a  banltrupt  cannot  effect  this 
eonpoiition»  nntil  after  his  final  examinaUeii,  nor 
aalm  nine  tenUta  of  hia  creditors  conaent ;  and  it  is 
coatiikred  that  such  oompontion  does  not  bind  a 
cre^tat  who  has  not  proved. 

Tbe  prssoit  measure  adopts  the  same  machinery 
SI  tkal  used  in  ikt  InstdveDt  Court,  for  giving 
Botieato  tha  eroditors,  and  enacts,  seeiion  9^  that 
ersiy  creditor  named  in  tbe  schedule,  and  to  whom 
notiee  shall  have  been  ^van,  ahall  be  bowsd  by  the 
composition,  whether  he  shall  have  proved  or 
not 

Clauses  from  9^  to  110  inclusive,  principally 
taken  from  Lord  Brougham's  bill,  devise  a  mode 
bj  which,  an  braest  creditor,  without  undergoing 
tbe  humiliation  of  passing  through  (be  Bankrupt 


Court,  may,  by  act  of  qnaai  bandtmptcy,  vest  his 
property  in  trnsteoa.  obtain  protection  for  fala  per- 
son, end  carry  out  this  arrangement  with  tiie  con- 
currence of  two  tbirda  in  number  and  value  at  hh 
creditors,  unimpeded  by  the  oppontiou  of  a  boslile- 
or  implacable  minori^. 

We  cordially  approve  of  these  ctaases,  every  one 
in  practice  fintU  how  desirable  and  expedient  these 
private  arrangements  are,  how  expeditious,  how 
inexpensive,  and  how  merdful ;  but  they  are  almof t 
universally  thwarted  by  the  malignant  contumacy 
of  a  few  small  creditor^  aotnated  either  by  reveugr, 
malice,  or  the  expectation  that  tfa^r  opporttfam  wi.l 
be  bought  off. 

We  care  not  to  ccwceal  the  deep  indignation 
which  we  entertain  towards  low  beings  of  this 
class,  and  we  therefore  rejoice  at  seeing  a  measura 
likely  to  be  made  law,  which  will  give  them  a  death 
blow. 

It  is  rather  anomalous  that  in  this  country  there 
should  be  two  eoncumnt  and  co- ousting  ayatems, 
applieaUe  to  one  class  of  tradera.  We  allude  to 
the  banker'a  acts,  and  tha  bankrupt  code.  Tbe 
former,  tbongh  limited  to  a  small  dus  in  operatiw, 
are  obviously  the  mode  to  be  selected  by  that  clasf-. 
They  possess  the  advantage  to  the  banker  of  avoid- 
ing public  exposure,  and  their  adoption  rests  with 
himself.  He  has  only  in  tbe  first  instance,  to  ob- 
tain the  concurrence  of  trustees — the  approval  of 
the  raqjortty  of  tbe  creditors  may,  we  apprehend, 
be  expost  facto, — bat  the  machinery  of  tbe  acts, 
from  antiquity  and  other  causes,  requires  remo- 
delling. It  is  too  expensive ; — for  example,  the 
deeds  of  conveyance,  are  not  exempt  from  stamp 
duty,  and  there  are  practical  dfficulties  in  talcing 
proofs  of  debts;  but  their  original  spirit  and  das^n 
was  excellent.  Uniformity  and  codification  are 
however,  so  derirable,  that  we  think  they  should 
.  now  be  repealed.  The  sections  to  which  we  have 
last  referred  are  conceived  in  tbe  sane  humane  spirit 
which  gave  the  banker's  bill  existence,  and  obviiua 
the  necessity  for  their  retention.  Evan  without  being 
formally  repealed — which  we  surest  they  should— 
it  is  probable,  if  the  proposed  measure  brcome  law, 
that  they  will  die  of  disuse. 

♦ 

In  the  case  of  Carrmchnel  v.  Waterjhrd  and  Limfr- 
rick  BaUujajf  Company  (reported,  1  Ir.  Jur.  186), 
which  was  an  action  on  the  case  for  executing 
a  capia$  ad  satufadendumt  for  the  full  amount  <  f 
a  judgment;  a  portion  of  the  judgment  debt 
having  bpen  paid,  the  qoestion  arose,  whether,  in 
the  i^anee  fif  proof  of  express  malice,  malice 
could  be  inferred  ftom  mere  negligence.  The 
facts  were,  the  company  bad  recovered  a  judgment 
against  the  plaintiff  (in  this  action)  in  the  sum  of 
£585,  with  costs ;  all  of  which,  except  £274  Os.  4d., 
was  satisfied  by  the  plaintitf,  notwithstanding  which 
the  defendants  wilfully  and  maliciou$ly  caused  the 
plaintiff  to  be  arrested  under  an  execution  endorsed 
for  tbe  whole  amount.  Tbe  execution  had  been 
issued  by  the  partner  of  the  defendant's  solidtor 
residing  in  Dublin,  in  ignorance  of  the  payment 
made  in  the  country;  and  the  learned  Judge 
who  tried  the  case  told  the  jury,  that  if  the  mistake 
arose  from  negligence,  they  were  at  liberty  to  infer 
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nmlice.    This  direction  the  court  held  to  be 
neoiu*  sayiDgt  that  **  the  action  was  maintainable 
onW  on  the  ground  of  pn>of  of  actual  malice — 
muice  bring  the  gist  of  the  action.** 

The  case  of  De  Medina  v.  Grwe  (10  Q.  B.  152) 
and  referred  to  in  the  argument  in  Carmiehael  v. 
Lmwi^  and  WaUrjurd  Railway  Company,  turned 
on  B  question  of  pleading,  the  declaration  not 
having  averred  either  malice  or  want  of  probahle 
cauae,  merely  stating  that  the  defendant  **  wrong- 
fully  and  iojuriously"  had  caused  the  plainUff  to  be 
taken  in  execution.  Wilde,  CJ^  in  delivering  the 
judgment  of  the  court  of  error,  says,  **  The  law 
allows  every  person  to  employ  its  process  for  the 
purpose  of  trying  his  rights,  without  subjecting  him 
to  any  liability,  unless  he  acts  maliciously  and 
without  probable  cause.  The  question  arising 
npon  this  reotwd  is*  whether  the  action  is  maintain- 
able without  the  usual  averments  of  malice  and 
want  of  pn^ble  cause.  Even  if  there  be  a  snffi- 
dent  statement  of  malice  in  this  declaration,  there 
is  no  sufficient  statement  of  want  of  probable 
cause.  It  has  been  admitted,  that  the  issuing  of 
me<ne  process  is  a  primA  ^^tcis  right,  but  a  fortiori 
is  the  execution  a  prmd  facie  right"  **  On  the 
other  hand,  the  plaintiff  here  might  have  applied — 
if  the  state  of  fads  justified  the  application — either 
before  the  arrest,  to  have  satisfaction  entered  up, 
or  after  the  arrest,  to  be  discharged.  It  might, 
therefore,  be  a  question,  whether,  with  all  proper 
averments  on  the  record,  the  proper  remedy  would 
be  by  action  ;  for  it  might  be  contended,  that  what 
is  complained  of  by  the  plaintiff  is  a  mere  irregu- 
larity." This  dictum  implies,  and  would  go  to 
shew  that  no  action  will  lie ;  and  we  think  that 
the  true  deduction  derivable  from  the  principles 
stated  In  the  authorities  on  this  branch  of  the  law. 

It  is  almost  needless  to  draw  the  attention  of  the 
reader  to  the  distinctioo  between  issuing,  and  act- 
ing on,  an  exeooUon  for  more  than  the  actual 
amount  of  the  judgment,  and  the  case  we  have  been 
hitherto  ransidering,  of  a  party  being  arrested  for 
the  full  amount  of  a  judgment,  a  portion  of  which 
has  been  paid.  In  the  former  case,  the  very  act 
of  executing  the  process  of  the  court  for  more  than 
the  judgment  creditor  has  himself  alleged  to  be 
due^  is  primA  fucie  evidence  of  malice,  and  none 
need  be  alleged,  the  want  of  probable  cause  being 
apparent  in  the  excess  of  the  writ  of  execution 
over  tin  judgment  In  the  latter,  the  unsatisfied 
judgment  giving  a  primSi  Jbde  right,  w,  in  other 
words,  a  probable  causey  malice— according  to 
the  decirion  in  CsmwdbcM^  v,  Waler^mi  and 
lAamide  Baibeajf  Company — must  be  averred  and 
proved,  or,  as  we  are  indioed  to  think,  in  aocwd- 
nnce  with  the  view  of  Wild^  C  J.,  before  re- 
liarred  to,  there  is  no  ground  of  action  whatever. 

In  stating  this  proposition,  we  are  not  to  be 
trndaatood  as  saying,  that  if  the  plaintiff  in  the 
action  had  been  wilfully  and  maliciously  perse- 
cuted, that  be  is  wholly  without  remedy,  because 
his  creditor  has  this  prima  Jade  right  or  probable 
cause.  Tliere  is  uiother  form  of  action  on  the 
GHse,  in  which  the  creditor  so  acting  would  appear 
to  be  liable — tiiat  for  abusing  the  process  of  the 
tenrt,  as  was  suggested  in  the  case  of  Heutoood  v. 
CidHnge  (9  AdJlk  £L  at68)»  which,  as  in  both 


the  cases  we  have  referred  to,  was  aa  atfin  « 
the  case  for  a  maUdous  arrest  wiAoot  pmlidli 
cause.  The  declaration  stated  tiw  urett  of  At 
plaintiff,  on  a  second  writ  for  the  ssms  Ml  ^ 

had  previously  been  held  to  bail  for.  Plea,  tbtf 
the  last  mentioned  action  was  still  depending,  Qi 
a  demurrer  to  this  plea,  Lord  Deninso,  CJ^  nji, 
**  It  is  contended  for  the  plainti^  that  thii  ii  ■ 
action  for  a  malicious  abuse  of  the  proon  i 
the  court,  by  a  second  arrest  for  the  sanie  cor 
I  am  unwilling  to  hold,  that  the  acdoo  ii  n» 
tainable ;  for  the  defendant,  in  arresting  under  i 
second  writ,  does  not  necessarily  appesr  (o  In 
done  anything  which  be  might  not  lawfolly  4* 
And  Coleridge,  J.,  in  the  same  case,  in  ainvetf 
the  objection,  that  an  action  for  thesbssetTlto 
process  of  the  court  would  be  a  novel^,  aji,  'f 
an  action  is  not  sustainable  nnder  sod  cira» 
stance^  we  must  be  prepared  to  bold,  thst 
process  of  the  court  may  be  abased  by  i  plntf 
for  purposes  however  wanton  and  mslieim  A 
may  suppose  the  case  of  a  party  hsmmigAi 
dc^ndant  nnder  the  flDrms  of  hw,  by  mlidM^r 
suing  out  three  writs  for  the  same  cnR«li 
same  day,*  and  successively  smitiog  ibi^ 
fendant  ou  all  three  of  them;  In  sodi  t  cm;  ih 
prindple  of  the  law  allows  an  action,  ihhoi^  ■ 
form  it  may  have  some  novelty."  The  dedsaiD« 
not  having  been  specially  demurred  to,  wuqUd. 
on  the  ground  that  the  averment,  witboot  "rm* 
able  or  probable  cause,**  might  be  inteuMtt 
mean,  that  the  defendant  knew  he  bad  bd  grnaf  ^ 
for  the  second  arrest.  . 

If  this  case  be  law — and  there  appsn  tobew' 
reason  to  think  otherwise  supported 
judgment  of  the  court,  ialh  JtfixAns'r.fi'nN-it 
would  appear  dear,  that  an  adioD  lix  Bdiw« 
arrest,  wltfaoot  proiwble  cause.  wiD  mt  bt,  vbrn 
the  creditor  employs  either  mesne  or  '>^,P*'^ 
except  he  be  guilty  of  a  malidoas  absift  hw 
case,  the  question  would  be  one  of  expnon^' 
and  the  case  of  Saxon  v.  Caeth  (6  Ad.* 
although  the  arrest  complained  of,  wwi?*^ 
process,  is  consistent  with  this  view,  si  the  J*v 
ment  on  which  the  process  issued  was  ool;  totr 
entered  on  a  certain  condition  pre«^ 
performed  by  the  creditor,  wbidi  wb»  not  '"■'^ 
done.   The  court  hold,  that  the  action  »*  J* 
conceived,  but  arrested  the  ^udgmeot.  then  ^ 
no  averment  of  malice,  which  the?  b^ 
necessary  ingredient  in  the  action.  , 

Independently  of  direct  authority,  the  "I 
have  been  submitting,  appears  to  follow  ne" 
priodples  in  which  this  form  of  action  is  ^^'''^''^ 
the  proof  necessary  to  sustain  it  Tboseie^n 
that  if  then  be  no  probable  cause,  miliw 
inferred,  although  the  jury  are  not  boowi » 
it   MiU^  V.  Jenkha,  <5  B.  &  Ad.S5ai^ 
Nev.&M.aOl).  Secondly— If  tbsrt  IwPjJJ 
cause,  no  amount  of  malice,  however  j'*"^ 
proved,  will  render  the  defendant  lieW^  . 
Parke,  J.  Mitchdl  v.  Jmkine  (5  B.  ft  A^^LJ, 
then,  mesne  process  gives  a  prvM  ^I/M 
or  probable  causey  and  that,  as  wu 

•  As  to  liBiJngconcurTsnt  writs,  see 
1  Ir.  Jur.  p.  04. 
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judgment  of  Cbe  ooort,  in  De  Medina  v.  GVom,  the 
retsona  ere  a  Jhrtiorit  witb  respect  to  final  prooeH. 
'•  No  amoQot  of  nuiUoe,  bowevor  dirtinctly  proved. 
Till  render  tbe  plaiutiff  liable."  His  remedy  if  the 
fvideoce  of  expreM  malice  will  warrant  tbe  pro- 
ceeding— mDBt  be  for  the  abuse  of  the  process  of 
the  ouurt — the  form  of  action  which  appears  to  have 
bran  adopted  in  Porter  t,  fFesfom  (8  Scott.  25). 

Tbe  Statute  7  Anne,  c  7,  s.  2,  lr.;»  affords  a 
remedj  for  injuries  of  this  nature,  by  giving  treble 
damages  to  the  party  against  whom  such  execution 
iMues,  if  it  appears  that  the  execution  creditor  has 
"ipi^tfy,  Jraudutentiy  and  maUcunu^,"  over- 
charged faun.    In  Millg  v.  Nemey,  (Cook  &  Ale. 
81),  the  oonrt  held,  that  the  three  requisites  of  the 
statute  roust  concur  to  complete  the  liability  of  the 
defendant ;  and  that  tbe  mere  circumstance  of  an 
execution  being  marked  for  a  larger  sum  than  was 
due,  did  not  per  ae,  warrant  the  jury  in  finding  that 
it  was  "  fraudulently*  and  maliciously  OTW-marked." 
This  is,  we  concave,  tbe  same  conclusion  as  that  to 
be  derived  from  an  action  for  abuse  of  the  process 
of  the  court,  and  that  to  iriiiob,  in  fact,  the  Court 
cf  Qoeea's  Bench  have  come,  in  the  case  of  Gir- 
mAadr,  Limtriek   Waietftrd  BaHwety  Company; 
by  dedding  that  the  gist  of  the  action  was  the  ex- 
press malke;  •  deciaioa  which  we  submit,  for  the 
ressoos  Stated,  would  not  be  consistent  with  hold- 
ing it  to  be  an  action  for  over-marking  without 
probable  eaose;  in  which  tbe  jury  would  be  at 
libnty  to  mfer  malice. 


(Comtimudjrim  p.  178.) 
CAr.  XCVIIL 
An  set  to  swad  the  hw  Ar  the  trial  of  election  petitions. 

f4th  September,  1848.] 
See,  i,  7^9  Viet,  c  103,  repealed,  except  m  to  acU  dona 
*V  ti^oflirS  Viet.  e.  103,  nottoreohm, 
V  G.  4,  e.       and  certtm  parte  o^42  O.  3.  c. 
106.  W47  as,  c.  I*. 

I  What  ekmtt  be  deeaeed  eleetiem  petitione. 

6  BefheepetitiempreeeMUdrecogmxmeee  to  be  entered 

tete. 

i.  P»tfMee»tMrimgiMoreeegmi*aneeatomaUamda»it» 
efe^ffidat^. 

b.  Form  of  recogtuxtmee  at  set  farA  he  sdMab. 

6.  ^gnng  eUetio*  petition  mag  pay  mon^  otto 

tie  boMi.  imetead  o/fiiuling  tecitrUg. 

7  lie  petitnm  to  be  reeeieed  mnleee  endoreed  Ay  tie 

e*amum  ^reeegiuiMMeee. 
8.  As^XfeiDU        be  wUkdrawn. 
9  ApMAcr  to  moMi  examtner  i{f  reeogni^nen. 

10.  &  eeee^aiuee,  j-c.  of  examiner  ttfreeosmzameee, 

veMer  teappnat  afitperaantttparfyrmthedetiee. 

11.  am  reeegmumeee  are  to  be  entered  into. 

II  Namee  of  amretiee,  j-c.  to  be  kept  in  <{ffice  ofexami- 
I.  b"^  V'^ognizanee;  and  to  be  open  to  inepeclion. 

13.  Eeee^uance  maj,  be  olyeeted  to  for  invaiidUy,  or 

M  im>(fflcie»c]f  ofenretieB. 

14.  JlUae  of  e^ione  to  be  pMitked  m  the  office  of 
^^^^i^i^er,  and  eopiet  mag  be  taken. 

JA  Seambter  of  reeegnixaneee  to  decide  on  the  obiee- 


U.  it  MM  of  tUath  of  a  miretg,  the  petitioner  sm»  pm 
the  moneg  intotke  bank. 

17.  Sxamintr  ofreiognixancew  to  report  mhetter  or  not 

rteogntzaneee  are  obfeaionaUe. 

18.  Procetdirngt  when  the  eeat  beeomet  vacant,  or  the 

fitting  member  deeOnee  to  defend  hu  return. 


*  '        I,  e^  1&,  a.  17,  Eng.  analogous. 


19.  Votere  mag  become  a  partg  to  o^oee  Ike  petltien. 
90.  Membera  having  given  netiee  of  their  intenHam  not 

to  defend,  not  to  appear  ae  partiee, 
21.  Previfion  for  caut  of  dovbie  return  where  the  mem- 

ber  complained  of  detdinee  to  defend  kie  relnrn. 
23,  At  the  beginning  of  tverg  leeeiom  lie  epeeker  to  op. 

point  a  general  eowmittee. 

23.  Iftkehoueediei^^^roeethefintoppobitountt  aatw 

appoinlmemt  to  be  made, 
84.  Diaapproomt  m^f  be  geet^  or  ^peeiaL 

26.  Me^erenotdie^iprooedeMjfbe^/aktuawudinlhe 
warrant. 

96.  For  what  time  the  appointeueit  eiett  he. 

87.  Vaeaneiea  in  general  coemiUee  to  he  made  hnoean  to 

the  houae,  and  proeeedinge  mapended. 
26.  Oenerol  eommiuee  vug  be  dieatdoed  in  certain  eaeee. 

29.  One  eaeandee  akaU  be  aappHedt  andrei^pointmenta 

made. 

30.  Speaker  to  Mistime  and  place  ^firelaeeetiMg  of 

eoemiaee.   Oeaerel  eommittee  to  be  emon. 
SI.  MembereneeeeaargtoeniMethecomaaittee  toa<a. 

38.  ConuniUee  to  regulate  their  own  proeeedinga. 

S3.  CUrh  to  keep  wdnntea  of  proeeedinga,  to  bfi  laid  be~ 

fore  the  houie. 
34.  During  tnapenaion  of  proeeedinga  apeaker  mt^  ad- 

janrn  ang  bnaineea  S^jbrs  (Ae  general  eommittee. 
3d.  Sfemiere  wholbf  exeuaedjrom  aeroing, 

3(1.  Naaeeeofeaeaierethimingtobeeaoaeedtobeeonad 

over. 

37.  Membera  temporary  excnaed from  aerving. 
36.  Mmbera  ten^arify  diequalifiedfrom  aeming. 

39.  A  corrected  litt,  diatinguiakiag  the  eaenaed  or  iSa. 

qualified  memhera,  to  be  prinledt  ond  diatrUmted 
with  the  votet. 

40.  Lilt  mof  be  further  eorreeted  during  three  daga 

41.  Selection  nfmembera  to  aetveaa  chairmen  t^eleeHon 

eommillM. 

42.  Zut  to  be  dimded  vdafive  paneh. 

43.  General  eommittee  to  correct  the  pandefrom  time  to 

time. 

44.  Power  to  tranter  to  another  panel  the  naaaee  of  wtoaa' 

bera  obtaining  leave  <tf  abaenee 

45.  For  aupplging  vaeaneiea,  and  inereaaing  the  cAou*- 

men'a  panel. 

46.  faction  petitiona  to  be  referred  to  the  general  coat- 

mitteei  mho  aKtdl  make  out  a  Bat  of  the  aame. 

47.  Where  aoHee  of  vaeenty,  or  tkettie  aiuing  meetber 

deelinee  to  d^end  Am  nfara,  ia  reeeioed  bg  the 
general  committee,  proeeedinga  to  be  en^muud, 

48.  Prooinonfor  eaaea  where  more  than  one  pUition. 

49.  Omnitteee  to  be  ehoaen  fbr  petitimu  oaeerding  to 

their  order  on  the  Uat. 
AO.  Coaunitteea  to  be  appointed  fir  petitiolu  etanding 
over  on  a  prorogation  of  parliaaient. 

51.  Notice  of  time,  jr«.  when  ang  eonmittee  wUl  be  eho- 

aen ahall  be  pmbliahed  with  the  votee.  Notiee  of 
eH^enaionefproceedingetobepiAtiahodi  andeent 
to  returning  tfffioer  bg  pool. 

52.  PrmiiMonfu  eaaea  where  the  eitthig  SMsiisr  doea 

not  defend,  and  no  partf  haa  been  admUted  to  de- 
fend. 

fiS.  General  committee  empowered  to  tdiange  Ae  dog  fir 

chooaing  election  eommittee. 
Ai.  Notiee  of  petitione  and  panele. 
55.  laaie  of  votera  intended  tohe  tdgeeted  to  ai^be  de- 

Snared  to  the  clerk  of  the  general  eoamiitUe. 
50>  Comwtttteefor  trging  petitione  to  be  ehoeem. 
57.  In  caie  general  committee  do  not  agree  in  tJmoienga 

committee  to  try  the  petition,  theg  ahall  aiQoom, 
B6.  Chairman  to  be  ekoten  bg  the  M«aMri  ok  Am  ehdr- 

man'a  panel,  and  hie  name  rommimioaled  to  the 

general  comwtittee 

59.  Membeta  upon  ehairmen'a  panel  to  make  ragnlatnna. 

60.  When  eommittee  choten,  the  parliea  to  be  caUed  in 

to  hear  the  namea  read  over. 
01.  Oener^  committee  to  proceed  in  order  with  all  the 

petitiona  appointed  for  that  dag. 
6&  IrftAtea  MrtatR<NMD<TttnsM]r  tositsi&irs 

OM  aecoaaf  ^£$^iiflcatient 
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79. 

80. 
Bl. 


65.  J/gmmaleommUtteaUomtkeduqMoiiJieatw*,  anew 

eommitUeto  be  chotK. 
64.  In  the  new  committee,  memLen  not  b^ore  objecUd 
to  May  be  included. 

66.  When  commiUfe  ckoaen,  noliee  to  bo  tent  to  every 

member  thereof, 
W.  If  mv  nem&er  choeen  provee  a  dioipulifitMtum, 
another  committee  to  be  ehouem. 

67.  Seket  eornmUtee  to  be  reperttd  to  tb«  homte, 

68.  Mtmbere  o/teket  committee  to  be  eworn. 

09.  3iembera  of  ammiUee  not  present  toitliin  one  hmtr 
after  fomr  o'clock  to  be  taken  into  dutooFy  fiy  the 
McrjeoHt  at  onw. 

70.  If  any  tuch  member  if  not  preeent  within  three  houre 

after  fmtr  o'doek,  the  proceedingelo  be  adjoMrned. 

71.  Ifalitke  menAere  do  not  attend  after  adjonmmeia, 

Uu  committee  to  bo  lUteharged. 

72.  Petition*  and  HeUto  be  referred  to  eommiUee,  and 

time  and  place  of  meeting  appwUed  bg  tko  hmue. 

73.  Committee  not  to  a^wm/or  «o«  them  tmentjf-fiv 

kouri  wUhont  Uave  of  the  koMM. 

74.  Evidence  to  be  eoi\fined to  ol^ectiono  ^edfitd »  the 

KttM. 

75.  Ai»  member  of  committee  to  abient  himielf.  Com- 

mittee  nottont  nntU  all  be  met.     OnfaUnre  of  all 
meetituf  mthin  ana  konr,  to  adjonrm. 

76.  Abeenteeeto  be  direeted  to  attend  the  horn. 

77.  Commiltee  noito  bt  dittohed  by  the  death  or  abeena, 

of  not  more  than  two  members. 

78.  Commiltta  redneedto  Uuthonthree  bjfthtnom^t- 

tendoneo  ^  tfi  umieri  U>  bo  dieeobed  wOcu  bjf 
conoent. 

When  committee  U  deliberating,  the  room  to  be 

cleared. 

QueUiont  to  be  decided  fiy  a  majority. 
Nanm  ofmembere  votingfor  or  againU  anyrteobUton 
to  be  reported  to  the  konee. 
82.  ComniUees  to  be  attended  bga  ehort  hand  writer. 
63.  CommiUee  empowered  to  tend  for  and  examuu  per- 
tone,  paper*,  and  recotde.    Witneuee  miebekaving 
mag  U  reported  to  Ike  koueo,  and  committed  to  the 
cnatodg  of  the  eerjeant  a<  arm*. 

84.  How  oathe  to  be  adminittered. 

85.  GivingfaUe  evidence  to  be  perjwrg. 

80.  CommMee  to  decide,  and  to  report  CM-  daamem  to 

the  kotue.  , 
87.  CommiUee  mag  report  their  determbuMon  otker 

matter*  to  tke  kenee. 
as.  Committee*  net  dienoloedbf  the  prorogatien  of  par. 

Uaeientt 

89.  Cotuwkere  petition  reported  frioobm*  or  vexatious. 
Bo.  Coitswkereoppontion  reported  fnvobnu  or  vexo' 
tton*. 

91.  Cottewherenopertg  appearetooppeeeapetUwn. 
9-2.  CosttnponfHn^oueeiigeetioneUv^: 

93.  Cotti  *pon  unfounded  aUegation*. 

94.  CoUe,  how  to  be  aeeerlained. 

93.  Perton*  appointed  lo  la*  eoeUempemered  to  eMmtne 

OH  oath. 

96.  Recooerg  of  cotte  when  taxed.  _ 

97.  Penoni  paging  cotte  mag  recooer  a  proportion  Jrom 

other  peraone  liable  tkereUi. 

98.  Recognizaneeewhentobeeetre^,  ^c.        _  .  . 

99.  TranMminionofreeognizaneeerfpartu***  Ireland 

or  Sootland  through  the  pott. 

100.  Monie^reeeived^a^derreoogniMmueto  be  paid  into 

tke  bank,  and  applied  in  pagment^eoeU. 

101.  Suretgmagpag  moneg  into  tkebankindMaehargeof 

hitrtcognixanee.  ,   ,    .  i 

log.  Where  moneg  haa  been  ptad  into  the  bank,  the  exami- 
ner of  recognixanren  to  order  payment  of  expentet, 
andtran^fer  thereeidue  totheaeeonntofthepartg, 
lOa.  Returning  officer  may  be  md/er  megleetimg  to  retmm 
any  person  duly  elected. 

104.  Commencement  of  act 

105.  ProeitionforelectienpetiHvneTtmamimgattheeloMe 

Wflhepre*eni  eemion. 
108.  Ifytaa^tmTeeopdMMmo^^ 
107.  Skart  title. 


108.  Interpretation  of  act. 

109.  At^maybemnatded,  ffc 

Be  it  enacted,  that  7  &  D  Vict.  e.  103,  thallbenfetH 
except  as  to  any  act  or  proceedittg  iocideat  to  ujr  dmi(« 
petition  under  the  aaid  recited  act,  all  which  acu  and  pro. 
ceedingfl  ahull  have  effect,  and  shall,  atre  aa  berein^tfur 
provided,  be  cotitinoed  and  completed  as  if  tMs  act  h*!  ntt 
passed:  provided,  thattWa  enactment  ihril not  re»he9C. 
4,  c.  23,  nor  ao  mach  of  4S  O-  8,  o.  IW,  and  47  G.  s,  ^ 
14.  as  requires  the  parttea  appearing  beforean;  sdectnv. 
mittee  to  interchange  lists  of  the  rotes  and  nana*  of  rotai 
to  which  either  of  the  parties  iuteuds  to  oliiJect,  aixl  mt. 
ments  in  writing  respecting  the  matters  which  dther  of  (b| 
said  parties  meau  to  insist  upon,  or  as  provides  thai  im 
witness  shall  be  examined  to  anjpttiing  not  apecttedfan^ 
lists  or  statements. 

S.  That  every  petitton  pmoated  irtlUa  the  tine 
time  to  time  limited  by  the  bouw  for  reeehisg  fitei^ 
petitions,  and  complaining  of  an  undue  electionor  rttond 
a  member,  or  complaining  that  no  return  has  bets  udc 
aecordini;  to  the  requisition  of  any  writ,  or  cotnplumrij  jf 
the  special  matters  contained  in  any  such  return,  udnlitk 
petition  shall  be  aohscribed  by  aitme  perMm  who  vottd  or 
bad  a  right  to  vote  at  the  election  to  whiditbaasureluts, 
or  by  some  person  claimiug  to  bavo  had  a  rigbt  to  t« 
returned  or  elected  thereat,  or  alleging  Umaelf  tohtnlHi 
a  candidate  at  the  cleotlou,  shall  be  deemed  aoelectioDptti. 
Uon. 

8.  That  befbre  any  petiUon  shall  bo  prflMBted  a  recap!, 
aance  shall  be  entered  Into  by  one,  two,  tbrM,  or  itm 
persmia,  as  sureties  for  the  person  subecribing  sa^peiitiN^ 
for  the  Bum  of  £1000,  in  one  earn,  at  in  lercrtluui 
not  less  than  £250  each,  for  the  payment  of  all  cwUuj 
expenses  which  sliall  become  payable  by  the  persoi  »ib. 
scribing  the  petition  to  any  witness  summoned  b  hii  beUf, 
or  to  the  uttlng  member  or  other  the  party  con^iiud  it 
IB  such  petition,  or  to  any  party  who  ma^r  be  adWUetlo 
defend  each  petitioi. 

4.  That  every  perm  who  CBtara  into  any  ndi  mogu. 
aance  shall  testify  npon  oath  in  writing  to  be  mm  at  tig 
time  of  entering  Into  the  said  recognizance,  tod  before  ibi 
same  peivon  by  whom  his  recognisance  is  tains,  tkiiKii 
seised  or  possessed  of  real  or  personal  estate  (or  both,)  ibni 
what  wiU  satisfy  his  debts,  of  the  clear  value  of  the  sum  ftr 
which  he  is  bound  by  hiasaidrecognisaoee:  andoftrjiBd 
affidavit  shall  be  annexed  to  the  recogDlsaaee. 

9.  That  in  every  auch  reot^isance  ahafl  be  nntiMd 
the  names  and  usual  place*  of  reddenoe  or  tmlneKrfiiK 
persons  becoming  svrttieai  with  aueb  otbvdeseri{«ioBrf 
the  sureties  as  may  be  sufficient  to  idenUfj  them  cadt; 
and  aodi  reeogniaanoe  may  be  in  the  ftorm  ortotbetStit 
■et  forth  in  the  schedule  to  this  act,  withtaeh  allfritiooB 
may  bo  neoeasary  for  the  ciroumstancee  of  each  caie. 

6.  That  any  person  by  whom  an  election  petition  it  upd 
may,  instead  of  procuring  a  recognisance  for  tht  fil 
amount  of  the  sum  her^n-hefwerequh^  psjintotbtliak 
of  England,  to  the  account  of  the  speaker  and  nmamd 
recognlsanoes,  any  amount  <tf  money,  not  being  iMlIn 
£360}  sad  in  neb csae  the  person  by  whom  tbe  petitinii 
signed  shiU  be  reqoired  to  find  euretiea  for  so  modi  odI;  d 
tbe  sum  of  £  1 00'  p  as  the  snm  p^d  into  the  hank  f»li«  iJim 
of  that  sum ;  and  no  money  shall  be  deemed  for  the  pwpMtf 
of  this  act  to  be  p^d  into  the  bank  of  Englmd  until  itoj 
receipt  or  certificate  for  the  same  is  proenred,  wd  d(fim» 
to  the  examiner  of  reoogniaances. 

7.  That  no  election  petition  shall  be  received 

tbe  time  it  be  endorsed  by  a  certiOeat*  und*ff  the  bani « 
the  examiner  of  reooKniaanoes,  that  the  recogni«w«»| 
been  entered  into  and  recelred  by  Um,  with  the  tsm 
thereunto  annexed,  and  if  the  recogniiance  hate  not  li« 
taken  for  the  whole  amoimt,  that  a  bank  receipt «  mi* 
cate  for  so  much  money  as  the  recognissuce faili 
£1000  has  been  delivered  to  him,  as  hereio-before  reqft* 

8.  That  the  petitioner  may.  at  any  time.  '^""'"T; 
same  upon  giving  notice  in  writing  under  bii  ^"IJl 
the  hand  of  liis  agent,  tothe  Speaker,  and  aliototte«w»l 
member  or  his  agent,  and  b1:io  to  any  party  "n?"^/^ 
been  admitted  to  oppose  tbe  prayer  of  ««*  petitws,  t» 
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H  not  hit  ended  to  proceed  with  the  petition :  and  in  such 
MM  the  petitieaer  shall  be  liable  to  the  payment  of  each 
torts  asd  expenses  a»  have  been  incurred  hy  the  sitting 
mtsiber  or  oflier  party  compluned  of  in  such  petition,  sad 
■1<H>  bj  an;  party  admitted  to  oppose  the  prayer  of  such  pe- 
titiou,  to  be  taxed  as  herein-after  provided. 

9.  That  the  ^leaker  of  the  House  of  Commons  shall  ap- 
paiat  a  tt  pmeo  to  he  examiner  of  recoirnizaneea ;  and 
toA  person  ahall  hold  Us  office  during  the  pleasure  of  the 
Speaker,  and  shall  execotie  the  dntlea  <^  hia  office  eonform- 
■bly  to  audi  ffireetioiu  aa  be  ma;  reodve  from  the  Speaker. 

10.  That  in  case  of  the  iUnets,  temporary  disability,  or 
utisvoidablo  absanoe  of  the  examiner  of  recognizaoces,  the 
Speaker  may  appoint  a  &t  person  to  perform  the  duties  of 
ejaminer  of  recocrniaances  daring  suoh  illoesa,  cUsability, 
or  absence ;  and  throughout  this  act  the  expression  "  Ex- 
aminer of  Recogniaaoces"  shall  be  deemed  to  include  and 
a^ily  to  the  person  so  appointed. 

U.  Thtt  ajtrj  reeognixance  required  shall  be  entered 
bto,  and  cTery  affida^t  sbaQ  be  sworn,  before  the  examiner 
of  recognjaancea  or  a  justice  of  the  peace,  and  Ute  said  ex- 
anioer,  and  also  erwy  jostioe  of  the  peace,  is  empowered 
to  take  the  aaaie ;  and  erery  such  recognisance  and  affidavit 
lik^n  before  a  justice,  being  duly  certified  by  such  justice, 
■hall  be  delivered  to  the  examiner  of  reci^isances. 

12.  That  on  or  before  the  day  when  any  such  petition  is 
preasMed  to  the  house,  the  names  and  descriptions  of  the 
aereties,  as  set  forth  iii  the  recognisance,  shall  be  entered 
in  a  book  to  be  kept  tlie  examiner  of  recognizoncea  in 
l&ottce;  and  the  Mdd  book,  and alao  the  recogniaanceand 
afidarila,  aad  the  bank  reoc^  for  any  money  paid  iqto  the 
bank  of  Emgland,  ahall  be  open  to  the  inspection  of  all 
parties. 

13.  That  any  member  petitioned  agaioat,  or  any  eleators 
petitiooiag  and  admitted  parties  to  defend  the  election  or 
retora,  nay  object  to  any  such  recognisance  that  the  same 
is  invalid,  or  thst  the  same  was  not  duly  entered  into  or 
received  by  the  examiner  of  recognisances,  with  the  affida- 
vit anaez^  as  heroiwbafore  reqwrad,  or  on  the  ground 
tliat  the  saratiea  or  any  of  them  are  inanffldent,  or  that  a 
sarety  Is  dead,  or  that  be  cannot  be  fimud  or  aacertainad 
from  tbe  want  of  m  aufficlent  desoription  in  the  recogni- 
nnce^  or  that  a  person  named  in  the  recognixanee  has  not 
duly  arluovledged  the  same ;  provided  tliat  the  ground  of 
oljecti<Hi  ahall  be  atated  in  writing  by  objecting  party  or 
hid  agent,  aad  afaall  be  delivered  to  the  examiner  of  recog- 
aisuicea  witldn  ten  days,  or  not  later  ttian  12  o'clock  of 
the  deventh  day,  if  the  surety  objected  to  reside  iu  England, 
or  witlun  fourteen  days,  or  not  later  than  12  o'cloclc  of  the 
ifteenth  day  after  tiie  preaentation  of  the  petition  if  the 
surety  ebijecied  to  redde  in  Scotland  or  Ireland :  provided 
Hut  k  Bfther  aueh  eleventh  or  such  Afteeath  day  happen  to 
be  a  Smd^,  Good  SMday,  or  Girutmaa  day,  such  notice 
of  objection  majr  be  delivered  to  the  examiner  of  eecogni- 
UDCC8  not  later  than  12  o'clock  of  the  following  day. 

14.  That  as  soon  as  any  such  statement  of  objection  is 
rtceived  by  the  examiner  of  recognisances,  he  shall  put  up 
an  adcnowledgeiaent  thereof  in  liis  office,  and  shall  appoint 
a  (lay  for  be«riDg  such  olfJectioDa,  not  leai  than  tbrM,  nm 
more  than  live  di^  fhnn  M>e  day  on  which  herecelTedanoh 
Uatenenti  a«d  the  petiHoner  and  Us  agent akalltitdlowed 
to  examine  aad  take  eo^ea  of  eveiy  auch  flection. 

15.  That  at  the  time  appointed,  the  examiner  of  reci^- 
niiancea  shall  inquire  into  tlie  allied  objections,  on  tbe 
grounds  atated  in  tbe  notice  of  objection ;  and  for  tbe  pur- 
pose of  iBQh  inquiry  the  examiner  of  recognisances  may 
cxuaine  lyoa  oath  any  persons  tendered  for  examination, 
and  may  also  receive  in  evidence  any  affidavit  relating  to 
tbe  matter  in  diapute,  sworn  before  him,  or  before  any 
master  of  tba  High  Court  of  Chancery,  or  jnstiee  of  the 
pesc^  each  o€  wfaon  is  liereby  antboriaed  to  take  and  cer- 
tify sacb  affidavit ;  and  the  examiner  of  recognizances  may 
adjourn  the  sud  inqirfry  from  time  to  time,  until  he  decide 
00  the  validity  of  au^  objection,  and  he  may  award  costs 
to  W  p^d  by  either  party,  which  co^ts  shatl  be  taxed  and 
revMcred  aa  her«u-after  provided  for  thecoeta  and  expenses 
ef  prosecating  at  opposing  election  petitioas ;  and  the  ded- 


aioa  of  tbe  czaminer  of  reeogmiaaaeea  ahall  be  laal  and 

conoluaiv*. 

16.  That  if  any  surety  die,  aad  Ua  death  be  atated  as  a 
ground  of  objection  before  tiie  end  of  the  time  allowed  for 
ol^ectiag  to  reoogntaanoes,  the  petKloner  may  pay  into  the 
Bank  of  England,  on  the  account  of  the  speaker  and  the 
examiner  of  recognizances,  the  sum  for  which  the  deoeased 
surety  was  iranud :  and  npon  the  deUvery  of  a  bank  receipt 
for  such  sum  to  the  examiner  of  reeognisancea  wittiia  three 
daye  after  the  day  on  wUeh  th*  atatementirfaaeh  o^ectioi 
waa  delivered  to  the  examinor  of  reeogniaancea,  tlie  reeog- 
nixaacea  shall  be  deemed  unobjectionable,  if  no  other  ground 
of  objection  thereto  be  stated. 

17.  That,  if  the  examiner  of  reeogidsancea  have  received 
any  statement  of  objeotioa  to  tbe  recognixanoea,  and  have 
decided  that  such  recognisanced  are  objectionable,  he  shall 
forthwith  report  to  the  speaker  that  snch  recognizances  are 
objjeetionabto ;  but  if  be  shall  have  decided  that  aueh  recog- 
nixanoea are  o&obteotionable,  or  if  he  have  not  reoelvedaay 
such  atatement  of  objection,  then,  as  soon  as  the  time  here- 
in before  allowed  for  stating  any  snob  objeotion  haa  elapeed 
or  aa  soon  as  he  haa  decided  upon  the  statement  of  objection, 
the  examiner  of  recogidsances  shall  report  to  the  speaker 
that  tbe  recognizances  are  unobjectionable ;  and  every  sudi 
report  sbaU  be  final  and  concluaive ;  and  he  ahall  make  out 
a  iiat  <rf  all  deotaon  peUtiona  on  wUeh  he  baa  nportedtbat 
the  recognisances  are  unobjeetitmaUe,  hi  which  list  the 
petitions  shall  be  arranged  in  the  order  in  which  they  are 
ao  reported  upon  \  and  a  copy  of  aueh  tirt  ahall  be  kept  in 
the  oAee  ef  the  examiner  of  recognisaBOca,  and  ihaU  be 
open  to  the  inapeeUoo  of  all  partlea. 

18.  That  if  at  any  time  before  the  aj^intment  of  a 
select  committee  to  try  any  election  petition,  the  Speaker 
of  the  Honae  of  Commons  be  informed,  by  a  certificate  in 
writing  subscribed  by  two  of  the  members  of  the  said  boase, 
of  the  death  of  any  sitting  member  whose  eleotioa  or  return 
is  complained  of,  or  of  the  death  of  any  memi>er  returned 
upon  a  double  return  whose  election  or  return  is  com- 
pMned  of,  or  that  a  writ  of  anDaaona  ima  been  iaaaed 
nnder  the  Great  Seal  of  Qnut  Sritmin  to  summon  any 
anch  member  to  per"™*"*'  aa  a  Pew  of  Grwt  Britain,  or 

!  if  the  Honae  ot  Ceaaaona  have  reaoived  that  the  seat  of 
any  such  member  is  by  law  vacant,  or  if  tbe  Honae  be  in- 
formed by  a  decUratioo  in  writing  subscribed  by  any  aaeh 
member,  and  delivered  to  tbe  Speaker  within  fourteen  ^% 
after  the  day  aa  which  any  such  petition  was  presented, 
that  it  is  not  the  intention  ef  aueh  member  to  defend  Ua 
eleetion  or  return,  in  evwy  such  ease  notice  shall  be  sent 
by  tbe  Speaker  to  the  general  committee  of  alaetioaa,  aad 
to  the  aembera  (tf  the  Chairmen'a  Panel,  and  alao  to  the 
sheriff  or  other  retoming  officer  for  the  coanty,  dty, 
boroogb,  district  of  burghs,  port  or  place,  to  wUch  such 
petition  rdatea ;  and  such  sheriff  or  other  retoming  officer 
shall  cause  a  true  copy  of  such  notice  to  be  affixed  on  or 
near  the  door  of  the  county  hall,  or  tovm  hall,  or  of  the 
parish  church  nearest  to  the  piece  where  auch  election  baa 
usually  been  held ;  and  &uch  notice  shall  also  be  inserted, 
by  order  of  the  Speaker,  in  one  of  the  next  two  London 
Gaxettes,  and  shidl  be  communicated  by  him  to  the  Hooae. 

19.  That  at  any  time  within  14  days  after  the  day  on 
wUch  any  eteoti<m  petition  waa  preaented,  or  within  81 
di^a  after  tlie  day  on  wUch  any  notice  was  inserted  in  the 
Gazette,  to  the  effect  that  the  seat  hi  vacant,  or  that  the 
member  will  not  defend  his  election  or  return,  or  if  either 
of  the  said  periods  expire  during  a  prorogation  of  parliament, 
or  during  an  adjournment  of  the  Honse  of  Commons  fur 
the  EoMter  or  Chrigimas  holidays,  then,  on  or  before  the 
second  day  on  which  the  House  meets  after  such  proroga> 
tioii  or  adjournment,  any  person  who  voted  or  had  a  right 
to  vote  at  the  election  to  wUch  the  petitkm  rri^es  mqr 
petition  the  Boase  of  Commoni,  praying  to  he  admitted  as 
a  party  to  defiend  auch  return,  or  to  oppose  the  prayer  of 
such  pctitioo  ;  and  such  person  shall  thereupon  be  admitted 
aa  a  party,  together  with  tbe  sitting  member,  if  be  be  then 
a  party  against  such  petition,  or  in  the  room  of  such  mem- 
ber if  he  be  not  then  a  party  against  the  petition  ;  aad  erei; 
such  petition  shall  be  referred  by  the  house  to  the  general 
committee  of  electiou  herein-afler  menVoaeif. 


Digitized  by 


184 


THE  IRISH  JURIST. 


so.  That  wheDATer  the  member  whoM  election  or  return 
ie  BO  oomplsined  of,  hu  given  notice  of  his  intention  not  to 
defend  the  ume,  he  sh>U  not  be  aflenrardB  allowed  to  ap- 
pear or  act  u  a  party  against  such  petition,  and  he  shall 
also  be  reatr^ned  from  sitting  in  the  House  of  Commons, 
or  voting  on  any  qoeatioa  until  loah  petition  has  been 
deelded  iq>on. 

21.  That  if  In  the  cmm  ot  la  election  petition  oonplaln- 
Injc  of  t  doable  retiim  the  member  whose  return  Is  c<hb- 
platned  of  in  sneh  petition  have  given  notice  as  that  it  is  not 
his  intention  to  defend  his  return,  and  if  no  party,  within 
the  period  herein-bofore  allowed,  have  been  admitted  to 
defend  such  return,  then.  If  then  be  do  election  petition 
eovpUlning  of  the  other  member  returned  on  such  double 
return,  the  laaUmeirtlooed  member  or  other  the  persona 
who  Kttbseribed  the  petition  eomplalidiv  of  such  double 
return  may  wltlidraw  such  petition  by  letter  addressed  to 
the  Spedur ;  and  therei^on  Oe  order  fnr  referring  such 
petition  to  the  general  committee  (rf  elections  shall  be  dis- 
charged, and  the  house  shall  give  the  necessary  directions 
for  amending  the  stid  double  return,  by  taking  off  the  ftle 
the  indenture  by  which  the  person  so  declining  to  defend 
his  return  was  returned,  or  otherwise,  as  the  case  may 
reqi^re. 

88.  That  In  the  first  aea^oo  ot  every  parllameot,  on  the 
day  after  the  last  day  aBowed  by  the  House  of  Commons 
ttft  reeeiviuf  elaoUon  petfthna,  and  In  every  snbseqnent 
aesalon,  aa  toon  aa  convenient,  the  Speaker  shall  by  war- 
rant under  Ua  hand  app<dnt  aix  members  of  the  Hoose  who 
are  willing  to  serve,  and  against  those  whose  return  no 
petition  is  then  depending,  and  none  of  whom  Is  a  petitioner 
complaining  of  any  election  or  return,  to  be  members  of  a 
committee  to  be  called  **  The  General  Committee  of  Elec- 
tions ;"  and  every  snob  warrant  shall  be  laid  on  the  table  of 
the  House,  and,  if  not  disapproved  by  tiie  Honse  in  tho 
couraeofthe  three  nest  days  on  whieh  the  Heuae  meets  for 
the  despatch  of  boainaaa,  ^til  take  tflbet  h  an  i^pdntment 
of  sneh  general  eommlttee. 

83.  Tlwt  if  the  honse  disapprove  any  such  warrant  the 
Speaker  sbail,  on  or  twfore  the  third  day  on  wliich  tiie  house 
meets  after  such  disi^iproval,  lay  upon  the  table  of  the  house 
ft  new  warrant  for  the  appointment  of  six  members,  quatifled 
as  aforesaid,  and  so  from  time  to  time  until  six  members 
have  been  appointed  not  disapproved  by  the  house. 

84.  That  the  disapproval  of  the  warrant  may  be  either 
IfenentI  in  reapaet  of  the  ecmstifaitian  of  tha  whfde  oommittee, 
or  apedal  in  respect  vi  any  member  named. 

SA.  That  the  Speaker  mi^,  name  in  the  aeoond  or  any 
aobaaquaut  warrant  any  of  tlu  membera  named  in  any  for* 
mar  warrant  whoae  appdntment  haa  not  been  diu^iproved 
by  the  houaob 

{To  6c  eoHtmued.) 


JwtpuUlibed  prieaa^tarVMtlltL 

T  AW  OF  DEBTOE  AND  CaEDITOKlRlRELUn)- 
-l-J  TbeoevActtbrtbealwIIHon  oratvMtftrMSHmtekii^ 
■nil  tnr  Ihn  mrnmrr  fifths rniMwiw  iiH tsn— Hfcln  JiujJTj 
tfa«Pnoe.wKhsftiIl  Coameoterv.  Itdes,  VtmtUft^SSi 
the  proltarionsl  and  tmUaR  dMM 

B;  WILLIAH  OEBNOM,  bq..  BsnWv.^^, 

DuUin;  EDWARD  J.  MILLIKEH,  In"  FiiitiJa  ■JlJii 
l\  Cnlligsgiesii. 


Uma.  price  9i.  Od  ttj  n«t,  Si. 


A TREATISE  ON  THE  LAW  OP  INTERPLEIDEI, 
cnntsinliv  >U  Bm  Reported  C«M  In  this  CgoHn  mi  h  hM 
wlthan  ADpei^,  containiot  Um  ActSft  ieVkLC6L  uMlSt 
AIBdaTlts,Bnlet,  (Wsn,  MtdttM  BcossdsaanhpiiilMK  If^hs 


wlthan  Arnei^,  contalniot  tb«  ActSftlOnLCl 
AffldsTlts,  Bnlet,  Ord«r»,  mmTUm 
Blsckhah.  Esq.,  Bmninm-t^Um. 

BDWA.KO  J.  lltLUUII,.U^  C»UMB  OIEBIL 


A 


NEW  LAW  BOOKS. 

TREATISE  ON  THE  LAW  OP  PBOPBETT.  ■ 
■dmInlrtMed  hj  Um  HOUSE  OF  LOBD&  Br  Ste  £.1.1001^ 
I  voL  rorsl  Bro.  Ml  lis.  8d.  ImmtiIl 

'PHE  LAW  OF  HUSBAND  AND  WIPE.  ATm« 
t    ontbeLawoTBiubsndsnd  Wi«easmp*ct*PnptitT,MRl>Md 
opra  Boper*!  Treatise,  snd  oogaprMng  Jaocte^  Nolw  sirf  AdAtM  1^ 
^  J.  E.  WRIOHT,  feaq.  oTtbe  Inner  Tenpis,  BsnUaJtim 
rojsl  8«o.  jE8  IOs  baud*. 

A TREATISE  ON  THE  LAW  OF  LEGACIES, 
the  Iste  B.  8.  DONNISON  ROPER, 
Orar-s-lnni  and  t)]>  H.  H.  WHITE.  B««,  BaTrW(r.sl.Ij*,g(*R 
dleTempla  Fourth  Edlthn.  9  vo)^  ra^ Sra,<99kbmdL 

KOSCOE'S  LAW  OP  NISI  PBIU8  EVXDESCi  1 
Dintf  or  the  L«v  of  Brkleace  oa  the  tris]  of  AeBmttSHm 
BvH.  lS8COE.£sq.,ertlw  Inner  Tsonle.  BsftMsuUjft  M 
EaWM,  whh  cnorideirtle  sdrtMnea.  IgXBMIBm  B%  Irtmi. 
LeW.  1  VOL  lord  li8Mi.9U. 

A TREATISE  ON  THE  LAW  OP  ETIDEfCt  ■ 
•dmInMerad  In  Oitfand  and  Irdandj  «tttLl|MnliaN  tab 
Anertcan  sndallwrFWvtgn  U«s.  By  JOBV  nTrTATLOI,B^ 
ertlMlMlteTMB|«B^BviW«.sUjm.  Sveta.iafslBK.il  Ik 

A SELECTION  OF  LEADENO  CASES  IK  Tmu 
BnncbMorilieLBW.wttli  Nates.  ^  JOHN  WILUUnnt 
EM.  or  the  inner  Tmpla,  Bsnlster^Lav  IltM  EMja  fcftt 
KEATtNO.&q,  and  JAHE8  8.  WILLES,  E^^tflkilsvnqfc 
Barrtttsn-Bt-Lsw.  8  vol*,  n^sl  Sra,  iU  I2i.fld. 

nUBSTIONS  FOR  LAW  STUDENTS  m  IbSwel 
W,  Bdlthmor  Mr.  MsMitai^isa'kNMrCdaMWMMf  M 
oTEnalsnd.  Br  JAHES8TEPHBM,  Esq.  DrtlMlOtftlli^  »■ 
rMer  al-La*.  I  vol.  Bvo.  dotta  boaids,  pelce  lOi.  Od. 

A TREATISE  on  the  LAW  of  BWCOOBS  "f 
ADIIINI8TBAT0B&  BVKDWAHD  ▼AMHf*™^ 
Esq- BmlM.at.LBv.  PoaA  HUkm  adisiid.  fflhi^** 
£3  Bs. 

EDWARD  J.  HILLOLEV.  Um  BoafesArasd  PrtUK 

Ofe«n,DabUa 


Vnniam  Cofl^  Eiqiilra. 

PlaMIK 

Hkhms  TouBg,  Esquire,  sod 
ethers.  Defbndants. 

John  Hofisn.  and  Catherine 
Maman-hM  Wilb.  PlaimiBI, 
Tltsmas  YoonK  and  Hassan 
HUphens,  Bxcouton  irf 
WuHsm  Cnft,  E^ult^ 

Defendants. 


PURSUANT  to  the  Decree 
maOa  In  the  flnt  of  these  Causes, 
bearing  date  ttie  S8th  day  of  November, 
IBU,  and  Um  icversi  Orders  bearinf  daU 
tha  iTth  da;  of  No«embar,  lS45,S3rd  da; 
oTFebniarr,  IBM,  and  lOth  dH  of  June, 
1816,  IwIII,^TussdaT,the»th  da*  of 
April  next,  st  the  hour  of  One  o'clock  In 
the  Afteraoon  of  Mid  de;,  at  mf  Cham, 
bsn,  on  the  Inns  Qua;,  cU;  of  DtdiUii, 

 SET  UP  and  8EIX  to  the  Ugbcst  and 

falrert  Udder,  AIX  THAT  AND  THOSE  theFreshetd  Homewid  ft*, 
mlaet  at  ROisTBEVOR,  rituate  la  the  Cuunty  of  Down,  the  pcmtty  of  the 
late  Wheeler  Barrlnfton,  deceased,  fiir  the  purposes  bi  s^  Decree  mett. 
Honed. 

Dated  this  Slst  da?  of  March  I8IS' 

UKoauu9isca^««>n»        f„yjjgrm  BROOKS,  

EDWABD  LTTTON. 

The  above  Premlset  conaM  ofacspHal  DwrtUnthouse,  two  8laiieaht«b, 
irith  cueUeat  CaaA  HMsaaiidaisUaK.  BadtTaidand^idM.  stturte 
Bi  the  entrance  Into  Sosiravqe,  and  wouMinato  a  ddiahtltU  tesUenoe  for 
■nT  leipeetable  ramity.  TboHiMHeBnd  OOeesaMhcM  under  al^easa  (tar 
I^KMi^tarwer.attbeem^Y  preMUt 
cufiene;,  and  a  Fepper.oaro  Renewal  Fine.  The  Lot  or  sntall  i^ace  of 
Oround,  belni  the  pauan  or  ptewa;  leading  to  the  OOccs  of  nid  Pre. 
nlset.lsbeldundera  LoMe  ofUvss  and  Tears,  at  the  Tearl;  Rent  of  Ji. 

''rhe^remUM  are  et  present  let  to  a  lolvcat  tenant,  at  a  coniideraWe 
PfOflt  Rent,  The  pnreheeer  ceo.  bowerer,  If  nseestarr,  etain  tmmedlate 

^PoTruniit  parttcuUrsBsteUMTHle,  and  candHkMS  of  nk,  Wflj  to 
Botiert  8.  Havne,  the  FUlntirs  SoBcttor,  No.  10,  BtohsnMid  FtaceTNMth. 
Dnblt&  Thanes  Younf,  Esq.  tboKocalver,  SLSnaaasr-hU^  UHUIa,ar 
la  Bkhaid  Worthtufton.  Eml,  Soldisc  m  nw  Dshndanti^  Holani, 
HIaMs,  8^  Ahter  9tnHtJM£. 


LEGAL  AND  HISTORICAL  DBBATINOSOCIEII 
ESTABLISHED  OO. 
A  MeetineoftbeMeBibersorthlaSodctvwIOMhtf^ 
Na».  5I0LEBW0BTH  STREE^«w  #BlDAl 
ApclL  Chair  to  be  UkMat  El^  o^CkxA  preds*.  .  . 

Burltiers.  Law  8Uiilsots,  ■«^9T«-Sai*» 
0«l>*d.aikl  Cambridge. are ellgttilefcr«dads*w  ^timk» 

Hembets who  bare  changed  thrir  icsMeness, 
fnpoec^  an  requested  to  coMunfcale  with  the 

JAMES  F.  WRIOHT.  Biq.  |l.toW»<W"*«^ 

JAMES  O'DBISCOLL. 

FBOFBSSBD  TEOWSER8  HA«E*. 
9,  ANOLESSA.SrRCBT. 


AU  conmuDlcatlons  tor  the  IRWH  JOMffT  «»b*Wi*S 
to  the  Editor.  wUh  tbe  PoWlsber,  E.  J  W^^^^^aMe* 
OBBEN.  CyieipeBdsnri «i»J^g5qig*aS Wi*?*; 
oohunnt  of  the  psfMr  oww*  btSUljed  "CTL iSBi' 
CwnmiinlflWww  iwr  wlB  tbs  Utee  be  iBaBMMIi  * 
Manuscripts,  Ice.  __________  ^ 

Orden  tot  tbe  IRISH  JURIST  Wt  wHh  E.J.J«^jSjW 
LEGE  O  BEE  V,  or  by  ^^Jf^f^,^!^^!^^fS!m^ 
tn  DubOa,  DC Iti brisB IbtwiiMta  tbal:on«r. *r 

puUlcetiaD.  j-«t»l' 
TnsHS  OF  ScnacniPTion— (pi3faltotn»***^'j 
Yearly,  30f.       Half-yearly.  17*.  99^^  

PrintedtaTHOHAS ISAAC  WHIT^  i*!'*^^JSSii*h 
FLEET-SfRKET,  te  the  FMih  of  fc  Aeto*.  •fJi^SW 
CUI.LEnG.nBBR!4,  In  same  Perhh, 
MILLIKEM,  rsMlDR  el  the  same  ptaec,  UMtsf 
atjrorDnbBn.  Srtni^  A|«tt  14,  WW, 
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APRIL  ^1,  1849. 


PitCB 


9± 


The  ^Kmmt  ^ iA«  Gmtfrnm  w&o  ,^rvour  The  Irish  Jurist  with  R^porU  in  fiU  M00fW  CourU  of 

Law  akd  Equity  in  Ireland^  mre  a*  fiUom  :—■ 

rjoHJi  Blackhah,  Esq.,  and 

~  Barristers-at- 


Cooit  of  Ownoeiy,  Id. 
Appaab  ^  


(  BonBT  Loira,  Ea^ 
3  and 

1  JoHK  PiTTKBiiiiEDr,EBq.,Bar- 
t  rbrtara-aUlAw. 


SWiuiAK  BvKUiEaq.,  and 
WiLUAH  JoHii  DoMDAS,  Esq., 
Bafriitsn-at-L«r. 

C  CmabusHau  HmrBiLj.,  E«q. 
1  and 

I  WtLUAV  HiouOK.  Es4-,  Bar- 
riatan^at  Law. 


Eqaity  Esehaqur  •••*••. ' 


Court  of  Exchequer    ■  .   u  t. 

Chamber...  ..T.  j  A.  Hickt,  Esq. 

(  Law. 

Queen's  Bench,  indod-  C  Flobkmce  M'Cabtht,  E8q.,and 
iag  Civil  Bill  and  Be-  \  Sam vbl  T.  Pbbt,  Esq., 
gistr;  Appeals  (  BarrlsterB4t-Law. 

Ezcheqaer  of  Fleu,  ia~  {  Chas.  H.  Heuphill,  Esq.,  and 
eluding  Manor  Court  jViLLiAB  Hicuon,  Esq.,  Bar- 
aad  Re^try  Appeals.  (  risters-at-Law. 

t  BoBBBT  OBirriif,  Es4|.,  Barrts- 
"'  I  tar-at-Lair. 


Cmmmu  Pleas. 


DUBUN.  APRIL  SI,  1849. 


>^'K  sr«  to  find  the  Courts  of  law  protecting 
ilie  intNCStf  of  occupying  tenants,  and  that  even 
ill  their  ahwDce — we  are  glad  to  find  them  constru- 
ing the  strict  terms  of  an  act  of  parliament  in  favor 
of  indutfiy,  and  the  enoouragenient  of  agricultural 
exert  ioD. 

T«  anaUe  the  laMdlord,  witliont  injury  to  himself, 
to  act  with  hsmanlty  to  the  tenants  in  the  oeeupa- 
tion  of  land,  for  the  recowy  of  which  be  may  have 
nbtsined  an  hmbere,  the  9  fc  10  Vkt.  e.  lilt  was 
psfied;  ia'tbe  6th  section  oftiiiaacft,  it  is  provided, 
« That  it  shall  be  lawful  for  the  ■herifT,  or  his 
bailiff  or  oflioer*  upon  the  ooosent  in  writing  of 
The  lessor  Of  the  pnintift  or  the  attorney  of  the 
ptflintiff,  to  exeeate  any  writ  of  futb«re  fitciat  pof- 
tasionfm,  in  any  aetion  of  ^ectmeot,  or  any  civil 
bill  decree  for  the  recovery  of  the  possession 
of  lands  and  teoeraents,  without  removing  there- 
from, or  disturbing  the  possession  or  occupation  of 
anv  undertenant  or  ooeiipier,  who  shall,  at  the  time 
of  the  execution  of  such  writ  or  decree,  sign  with 
bis  or  her  name,  or  mark,  attested  by  such 
alieriff,  or  officer,  an  acknowledgement  according 
to  either  of  the  forms,  Noe.  1  and  8,  in  the  sdie- 
dule  to  Uiis  act  anDexed."  This  section  of  the  act 
eosfaSei  the  landlord,  if  so  disposed,  to  leave  the 
Meopying  tenants  in  poasosaiwi.  The  schedules 
Tvfemdto  9f^tear9d  to  plaee  the  tenanta,  as  to  the 
eoniimiBBee  Umr  occupation,  entirely  In  the 
power  of  the  landlord,  tiie  tenants  being  required 
to  acknowledge,  that  they  "  held  or  occupied  the 
hnds  Bud  tenements  now  in  their  respective  occupa- 
tion, by  the  leave  and  license,  and  for  and  on  behalf 
of,  and  at  the  vitf  of  the  landlord  ;  and  that  they 
vill  severally  and  respeotively,  when  required  by 
ih«  landlord  or  his  authorized  agent  or  receiver, 
deliver  up  to  the  said  landlord,  or  his  authorized 
ftgent  or  reonver,  the  poaseaaion  of  the  said  lands 
and  premises  in  their  respective  occupation.'*  And 


under  this  acknowledgment  it  was  supposed  that 
the  landlord  could  at  once  have  the  Habere  renewed, 
and  the  occupying  tenants  put  out  of  possession. 

The  Court  of  Queen's  Bench  have  held  very 
differently  in  Lentee  Knox  v.  GUdea,  reported  in 
(II  Irish  Law  &  Equity  Reports,  p.  198).  An  applica- 
tion was  made  for  liberty  to  renew  an  habere,  where 
tenants  were  allowed  to  remain  in  possession  un- 
der the  previsions  of  this  act  It  was  held  that, 
"  an  application  should  have  been  made  to  the 
renants  to  deliver  up  possession,  or  else  a  notice 
served  on  them,  of  the  intended  application  to  the 
eour^*  and  when  at  length,  on  the  affidavit  of  ser- 
vice  of  the  conditional  order,  and  of  the  demand  of 
possession,  the  order  was  made  siMolute — it  was 
made  so,  with  a  stay  of  execution  until  the  Ist  of 
November,  on  the  ground  that  in  the  interval 
which  had  elapsed,. the  tenant  might  have  cropped 
the  land.  Landlords  may  complain  of  this  decision, 
and  look  upon  it  as  a  breach  of  faith  with  thera, 
that  they  were  induced  by  the  statute  to  permit 
the  occupying  tenants  to  remain  in  the  possession 
of  their  holdings,  distinctly  on  the  terms,  thai  they 
would  be  enabled  to  recover  postiession  of  them  at 
a  moment's  notice,  when  an  opportunity  might 
occur  of  disposing  of  them  to  advantage,  and  which 
opportunity  might  be  lost  by  the  obstacle  thus 
occasioned  by  the  court. 

When  it  is  considered,  that  the  leaving  of  the  oc- 
cupying tenants  thns  in  possession,  is  at  the  option 
of  the  landlord  in  the  first  instance,  and  that  the 
object  of  the  statute  was  to  protect  the  tenant  from 
unneceaniy  hardship  i  the  decision  cannot  be  ob- 
jected to.  To  induce  a  tenant  to  crop  his  land^ 
by  thus  leaving  him  in  possession,  and  to  enable 
a  landlord  to  eject  him  the  moment  he  had  his  land 
so  cropped,  would  be  to  expose  liim  to  more  seriuu? 
injury,  than  that  from  which  this  statute  was  enac- 
ted to  protect  him. 

We  fear,  however,  that  this  decision,  equitable 
as  it  is,  will  have  the  effect  of  rendering  the  otatiite 
inoperative:  a  landlord  having  obtaint^d  an  habeie, 
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after,  perbapi,  tedious  and  eipenidve  proceedings, 
will  bardly  be  induced  to  adopt  a  course  by  wbicb 
his  actual  possession  of  the  lands  would  be  deferred 
In  an  likelibood  for  another  year. 

♦ 

To  the  Editor  of  the  frith  Juritt. 
SxB^— I  send  a  copy  of  observations  and  snggea- 
tions  which  I  lately  forwarded  to  a  Member  of 
Farilament,  and  which,  it  appears  to  me,  may 
not  be  out  of  place  to  publi^  in  your  paper,  if  you 
omridar  than  worth  fiuerUAa. 

Your  obedient  Servant, 

S. 


Eicept  the  Chief  and  Second  Retnerabnocw 
and  the  Aeooontant-General  and  bis  doi, 
officer*  of  the  Equity  side  oMi^Jfowheqoer  ,re 
}^t\A^  hyfta$y  whilst  to  the  Courf  M  Chunoytbe 
offioers  (save  the  examiners '  and  seflreuri«)  irt 
paid  filed  salaries,  and  the  fha  nceired  ire 
aeooonted  for  to  the  pubHo  fud,  or,  in  mini  u. 
stanoesi  are  paid  In  the  fbrm  (rf  Eqni^  fund  Hjg^ 
duties.  ^ 

By  B  truafer  of  the  buaineiB  to  Chunn,  tbe 
fiaest  and  stamp  duties  in  reapect  oT  Cmi^  togld 
tbeDoeforward  go  to  the  pablic  aoooont,  and  tiie 
following  officers  would  be  dispensed  vitb  {vA^ 
of  course  to  tbdr  right  to  life  oonjisBiiti^ 
in  case  they  mlgfat  not  b«  lyipnnted  to  oAn  ^ 
Chancery): — 

Silvia  or  bti. 
BttcdEiHlBaati, 

The  Second  Remembraneer  (salary)  £1,000  0  o 

His  clerk,  50  D  o 

The  Registrar  and  clerk,  aay,      -    1^  g  g 
Assistant-Registrar  and  dtnk,  say,      750  0  0 
(The  R^istrar's  ordinary  <deru 
might  be  transferred  to  the 
corresponding  offioee  in  Chan- 
cery-) 

Two  Examiners  and  clerks,  -      •    1,800  0  0 
Secondary  and  Clerk  of  the  Writs,     950  0  g 
Their  clerks,      -      -       -      -     SOO  I  g 
Aoooantant-General  and  Ua  cleik^ 
(salariea)       -      -       -      •     461  $  } 

i6,711  SI 

For  want  of  returns,  the  amount  of  tbe  mAa, 
ments  of  officers  paid  by  fees  tU  prtmt  nemahfi, 
are  stated  from  geuml  repotatioa,  lad,  u  h 
believed,  under  the  mark.  The  exact  mniit  mj 
be  ascertained  by  the  returns  fiiraiibed  by  the* 
officers  to  the  Treasury,  pnrtoaat  ts  the  id 
6  &  7  Vio.  a  55,  ss.  13  ft  14.  By  a  late  retanto 
the  House  of  C<HnmoDs,  the  gross  iansu  ft  (be 
above  officers  is  £10,441  2s.  lOd.;  bat  it  rill  be 
fMind.  that  in  thli^  the  offloara  haveiodsdedik 
aaumnt  of  coaysiMaligii  to  wUdi  they  srs  fiir  Ue 
entitled,  in  oooMqnenoe  of  tbediniaatfamof  fai 
ocoasioned  1^  tho  6  &  7  Vie.  e.  55^  w}aA  m 
estimated  on  the  average  of  the  fees  nusni  bj 
cash  for  the  seven  years  previoos  to  Norenber, 
1842,  and  whidi  included  the  great  tenpontj 
additions  caused  by  the  |Vocee^ngs  for  tbe  net* 
very  of  tithe  oomposition.  Thus  the  uMoae  of  Ae 
Secondary  is  retiuved  as  £S;069  17i.  4d. 

The  feea  payable  in  Chancery  for  tbe  nee 
quantum  of  hurioess,  would  realise  to  tbe  cook- 
lidated  fund,  a  much  larger  amount  thao  tbtev' 
re^NKiding  fees  in  the  ^chequer^-tbe  office  feet 
being  In  many  instaooes  much  higher  Id  tbe  foneer 
court,  A  f  .  a  common  order  of  two  sheet!  in  tbe  Ei- 
chequer,  costo  8s.  Id.  (4  Geo  4,  cap.  70.  Tible  i\ 
in  Chancery,  ISa.  6d.  (goneral  order,  S6th  Jenaj, 
1837),  although  owing  to  the  dUbnttoa  of  pneto 
the  expense  to  sniton  la  nearir  the  isih  b  beih 
courts.  The  present  Chief  RflaembnuMer,  ad 
hii  ExamlDCT  might  be  transfwred  toOisDcer;; 
the  former  as  a  fifth  Master  at  his  preeeet  mluj, 
(£:2000,)  with  a  right  to  succeed,  on  a  rseiBij  » 
curring  amongst  t^  prsssnt  Hastsn. 


ObtervoHotu  and  Sv^gntiotu  at  to  the  Trammer  if 
the  Equihf  Jnriidtction  of  the  Coitrt  ef  ExtkB' 
quer  to  the  Court  of  Chancery. 

Tbx  proposed  change  (which,  as  to  England,  has 
been  sffiected  by  tbe  5tb  Vic.  e.  5)  is  desirable,  on 
the  grounds  recited  in  the  preamble  of  that  statute, 
wbicb  applies  equally  to  the  Irish  Court,  in  which 
the  hiw  business  exceeds  in  extent  that  of  any  of 
the  law  courts. 

2ndly.  Because  it  is  of  great  public  importance 
that  one  uniform  system  of  eqtdty  should  be  ad- 
ministered in  this  country : 

Instead  of,  as  at  present,  witnessing  that  frequent 
conflict  of  opinion  between  the  dedsions  of  the  two 
Irish  courts  on  meny  points  of  great  importance, 
and,  in  parUcular,  on  the  construction  of  modem 
and  recent  Acts  of  Parliament,  ao  derogatory  to 
the  oharaoter  of  the  general  administration  of 
justice. 

Srdly.  Because  owing  to  the  quantity  of  law 
bnuness  (wbicb  is  largely  in  arrear),  tbe  court 
can  devote  but  a  short  period,  during  the  law 
Terms,  to  equity  business ;  and,  as  tbe  Chief  Baron 
usually  sits  at  Nisi  Prius  during  the  Equity  sittings 
after  Term,  cases  involving  any  serious  point, 
which  may  have  been  partly  heard  during  tbe 
Terra,  will  not  be  proceeded  with  in  bis  absence, 
and  are  thua  postponed,  from  Term  to  Term,  to  the 
delay  and  loss  of  suitors. 

4thly.  Because  the  administration  of  law  and 
equity  by  the  same  court  has  been  found  incon- 
venient, and  tends  greatly  to  delay  both  classes  of 
suitor%  and  because  of  the  loss  of  time  ariring 
from  conferences  and  consultatimia  on  the  bench, 
inoidatt  to  ita  b^g  oomposed  odF  several  persons. 

5thly.  Because  the  praotioe  of  the  Court  of 
^Eohequer,  even  with  the  recent  reforms  (under 
the  acta  6  ft  7  Vict.  c.  66  and  78,  and  the  General 
.  Orders  thoeunderX  is,  in  many  respects,  more 
dilatory,  unsatisfactory,  and  expensive  than  that  of 
the  Court  of  Chancery. 

It  appears,  uideed,  to  be  conceded  on  all  hands, 
that  the  proposed  change  would  be  advantageous 
to  the  public,  and  the  sole  ground  of  objection  to 

its  adoption  seems  to  be  one  of  finance  that  it 

would  entail  expense  which  the  present  state  of 
tbe  revenue  cannot  afford  to  meet.  Now,  this  is 
manifestly  erroneous  in  fact;  and  the  following 
•Utament  riiews  that  the  alteration  may  be  effected, 
not  only  without  loas^  but  be  actually  made  a  means 
to  «dd  to  the  public  Inooma. 
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The  fiscal  and  Revenue  duties  at  present  per- 
formed hy  the  Chief  Remembrancer,  might  easily 
be  transferred  to  and  transacted  by  the  Master,  at 
the  Utm  aide  of  the  court,  who  has  scarcely  any 
duty  to  perform  beyond  a  general  auperintendanoe 
over  the  other  officers. 

The  Court  of  Chancery,  with  the  addition  of  a 
fifth  Bfaater,  eould  with  its  present  machinery, 
beyond  doubt,  transact  the  tehoU  Equity  business 
of  Ireland.  There  is  no  arrear  of  business  in  the 
Court  of  Chancery,  or  the  Rolls  Court  The 
Master  of  the  Bolla  oooeladed  his  buuness  on  the 
13th  of  Ifarah  Inst;  ike  Lord  Chancellor,  with  an 
onnraally  heavy  li^  abrat  two  days  later, — and 
if  thoee  cooTts  should  eontinoe  tb«r  sittings  for 
even  near  the  periods  during  which  the  English 
Equity  Judaea  sit,  there  can  be  no  doubt,  but  that 
the  entire  Equity  business  could  be  by  them  efii- 
dently  discharged  without  the  necessity  of  creating 
a  Viee-Chano^or,  and  if  so,  an  addition  of  at  least 
£6000)  a-year,  would  result  to  tbe  Revenue. 

The  preettit  staff  of  Chancery,  (with  the  addition 
of  a  few  copying  clerks,  who  would  be  remunerated 
by  tbe  ineratsed  fees  on  the  additional  business), 
is  uaquestiooably  adequate  to  transact  tbe  eatin 
buoMss^  indudifig  the  proposed  additiooi 

Sappose^  however,  it  should  turn  cot  that  an 
additional  Equity  Judge  would  be  required,  tbe  ex- 
pma  thereby  to  be  entailed  would  be&— 
A  Vioa-Chanedlor.   (Salary  and 
juriadicdoa,  Mailar  tothat  of  tiis 
Master  of  the  Rolls,)       -       £3,969   4  7 
An  fldditiooal  Registrar,  (the  Ex- 
chequer R^strar  to  be  the  first, 
and  tbe  future  patronage  of  this 
and  the  other  offices,  to  be  vested 
in  tbe  Vioe-Chaneellor),  -      -    1000   0  0 
Crier  and  train-bearer,        -       -      140    0  0 
A  cl^  in  court,  (same  as  Rolls 
Court,  and  an  Exdwquer  officer, 
niglit  reeeive  the  first  appidnt- 
meut%  -       -      -      -      -600   0  0 


£5709   4  7 

Thus  evaa  creating  an  additional  Judg^  the 
diaage  coold  be  eAtSed  without  loaa  to  the  eon- 
si^ithited  fund. 

Again,  a  Vioe-Chanoellor  might  be  selected  from 
iheBanms  of  tbe  Ex^eqoer,  and  that  vacancy  filled 
up  by  a  tranafer  of  one  Judge  from  the  Common 
Pleai — for  the  htt^ness  of  which  threeJudges  would 
teem  mfficient;  and  a  Queen's  Counsel  might  be 
•deeted  to  act,  ea  ia  frequently  thecasi^  as  a  Judge 
of  Asrin 

— * — 

A  BILL  INTITULED  AN  ACT  FOR  THE 
AMENDMENT  OF  THE  LAW  OF  BANK- 
RUPTCY IN  IRELAND. 

1.  Date  of  oommenoement  of  this  act. 

2.  Laws  at  Tarianee  with  this  act  repealed. 

3.  PetitiMung  credo's  bond  may  be  dupensed 
with. 

4.  Penm  against  whom  a  eommission  has  issued 
on  prorf  of  jvobable  oanse  for  believing  that  he  ia 
sbovk  to  quit  Ireland,  or  to  remove  or  conceal  his 
goods  with  intent  to  defraud  creditors,  may  be  ar- 


rested, and  shall  also  have  authority  to  seize  his 
books,  papers,  monies,  goods  and  chattels,  where- 
soev'er  they  may  be  found,  &a. 

5.  Any  person  so  arrested,  or  whose  books, 

are  ReizL'd,  may  apply  for  his  discharge  forthwith, 
or  that  the  petitioning  creditor  do  shew  cause  why 
his  books,  Stc^  should  not  be  delivered  up.  Com- 
missioner may  make  such  order  as  seems  to  him  fit. 
Order  may  be  appealed  &om. 

6.  Any  person  so  arrested  may  apply  for  bis  dis- 
charge forthwith.  Commissioner  may  discbarn 
the  person  or  not.  Order  of  commissioner  maybe 
f^DMled  from> 

7.  No  person  liable  upon  an  act  committed  more 
than  12  months  prior  to  issuing  of  commission. 

8.  Act  of  banlcruptcy  committed  within  a  year 
of  the  issuing  of  a  commission  whether  prior  or  sub- 
sequent to  petitioning  creditor's  debt,  sufficient  to 
support  adjudication. 

9.  Requisite  amount  of  petitioning  creditors  debt. 
For  single  debt  of  such  creditor,  or  of  two  or  more 
partners  £50,  of  two  creditors  £70,  three  or  more 
creditors  £100. 

10.  Persons  herein  specially  named  liaUe  to  be- 
come bankrupts. 

1 1.  Creditor  of  a  trader  making  affidarit  of  his 
debt,  and  of  his  having  required  paymenti  commis- 
sioner may  summon  the  trader. 

12.  Manner  of  proceeding  on  summona  of  trader 
by  a  creditor. 

13.  Trader  not  attending  summons,  or  refusing 
to  admit  tbe  demand,  and  not  making  deposition  of 
belief  of  a  good  defence  thereto,  and  not  paying  or 
compounding  within  a  certain  time,  or  giving  bond 
for  payment,  to  be  deemed  to  have  committed  an 
act  of  bankruptcy. 

14.  Trader  signing  an  admission  of  demand  in 
form  prescribed,  and  not  paying,  securing  or  com- 
pounding within  a  certain  time,  an  act  of  bank- 
ruptcy. 

15.  Trader  admitting  part  only  ofa  demand,  and 
not  making  deposition  of  a  good  defence  to  the  resi- 
due and  not  paying,  securing,  or  compounding  for 
sum  admitted,  anaas  to  residue  not  paying  or  com- 
pounding or  entering  into  bond  to  pay  any  sum  re- 
covered with  costs,  an  act  of  bankruptcy. 

16.  'What  shall  be  deemed  a  refusal  of  achnission 
of  debt.  Commissioner  may  enlarge  the  time  for 
admission  of  demand. 

17.  Admission  of  debt  signed  elsewhere  than  in 
court,  if  attested  by  attorney  of  trader  may  be  filed, 
and  have  the  same  force  as  an  admission  signed  by 
a  trader  on  his  appearance  before  commissioners 
under  the  summons. 

1 8.  Trader  summoned  on  affidavit  of  debt  to  have 
such  costs  as  the  commi8sionei>s  shall  think  fit.  Or 
commissioner  may  direct  the  costs  to  abide  the 
event  of  any  action' for  the  debt. 

19.  Wherever  a  creditor  plaintiff  shall  not  re- 
cover the  unount  sworn  to  in  his  affidavit  of  debt 
filed  against  a  trader,  if  such  affidavit  be  made  for 
snch  amount  without  probable  cause,  the  trader 
defendant  shall  be  entiued  to  costs. 

SO.  Trader  not  paying,  securing,  or  compound- 
ing for  a  judgment  debt,  upon  which  the  plaintiff 
'  might  sue  out  execution,  within  14  days  after  notice 
requiring  payment,  an  act  of  bankruptcy. 
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21.  Trader  disobeyiDg  order  of  any  court  of 
equity,'  or  order  in  bankruptcy  or  lunacy,  for  pay- 
meut  of  mqney,  aFter  aerTice  of  order  for  payment 
on  a  peremptory  day  fixed,  an  act  of  bankruptcy. 

22.  Trader  filing  a  declaration  of  iuolrency  in 
the  office  of  the  secretary  of  bankrupts,  an  act  of 
bankruptcy. 

23.  Secret  transfer  of  goods  shall  be  deemed  an 
act  of  bankruptcy. 

24.  Transfer  of  goods  and  chattels  when  to  be 
deemed  a  secret  transfer  withiu  the  meaning  of  last 
section.  Proviso  to  save  right  of  bona  fidt  purcha- 
ser or  holder  for  Talue  without  notice.  Proviso  for 
assignment  of  vessels  under  3  &  4,  Wm.  I V.  cap.  55. 

25.  Filing  petition  for  arrangement  between  a 
trader  debtor  and  his  creditors,  with  the  concur- 
rence of  a  certain  number  thereof  to  be  an  act  of 
bankruptcy  if  petition  dismissed. 

26.  Manner  of  making  a  debtor  a  bankrupt  by 
affidavit  of  debt  and  notice  to  pay.  Creditor  to  file 
an  affidavit  of  debt,  anJ^rve  noUee  requiring  pay- 
ment within  iil  days. 

27.  If  oommissioa  not  proceeded  on  by  petition- 
ing creditor  within  3  days,  any  other  creditor  may 
proceed  on  it. 

28.  If  bankrupt  shall  not  proceed  to  dispute  the 
commission  and  prosecute  with  effect,  the  Gasette 
to  be  conclusive  evidence  of  the  bankruptcy,  as 
against  the  bankrupt  and  against  persons  whom  the 
bankrupt  might  have  saed  had  he  not  been  adjudged 
bankrupt.  Saving  present  rights  for  which  any 
proceedings  are  pending. 

29*  Provision  for  debtor  to  the  bankrupt's  estate 
paying  the  debt  into  court  when  sued  by  the  assig- 
nees within  the  time  for  bankrupt  to  dispute. 

80.  One  or  two  persons  being  merchants,  bro- 
kers, or  accountants,  or  jiersons  who  have  been  en- 
gaged in  trade,  or  resident  in  Ireland,  shall  be 
chosen  by  Lord  Chancdlor  to  act  as  offioal  assig- 
nees.  T'nur  duty. 

31.  Commissioners  may  take  security  by  recog- 
nizance or  of  Guarantee  Society. 

32.  Official  assignees  to  receive  bankrupt's  estate 
and  efiects.  How  to  apply  same. 

33.  Proviso  restricting  the  authority  of  the  of- 
ficial assignee. 

34.  Lord  Chancellor  may  remove  official  assig- 
nees, and  may  fill  up  vacancy  in  their  number. 

35.  Powertoap|iointofficialassigneestoaetwith 
the  existing  assignees  under  eommissioners  now 
pending  and  to  whom  the  latter  shall  deliver  over 
effects. 

86.  Official  assignee  may  aet  until  orediton  as- 
signee appointed.  May  sell  the  mopertj,  if  oom- 
missioner  so  order.  And  make  allowanee  to  bank- 
rupt  for  his  support.  Property  vested  in  official 
a^ignee  to  go  to  his  sucoessor. 

37*  To  exempt  official  asngnee  &om  personal 
reaponsibility. 

36.  Debtor  and  creditor  account  to  be  furnished 
by  official  assignee  to  creditors  assignee  before  di- 
Tidend. 

39.  Remuneration  to  official  assignee. 

40.  Pay,  half-pay,  and  pensions  of  bankrupts  to 
be  uppUcaUe  for  the  benefit  of  creditors. 

41.  Audits  and  dividenda  to  be  bad  and  made 


whenever  the  commissioner  thinks  fit  after  the  time 
appointed  for  the  bankrupt's  last  examinstios. 

42.  Commissioner  may  order  three  mntVi  «■», 
or  sakkry  to  cleriu  or  servants.  ^ 

43.  Commisiioner  may  order  wages  not  tinti. 
ing  40s.  to  labourer  or  workman. 

44.  Search-warrants  may  be  granted. 

45.  In  eases  of  member  of  a  firm  being  bubm 
the  commissionera,  upon  application,  msj  utbo^ 
actions  or  suits  in  name  of  the  assignee  of  ^ 
bankrupt  and  the  remaining  partner.  I^rtatrtg 
have  notice  of  such  application,  and  msyihcw  im, 
against  it.  Commissioner  may  direet  psttser  it 
have  part  of  proceeds. 

46.  Bankrupt  not  surrendering  or  sabmit^fi, 
be  examined,  or  making  discovery  of  his  nt^nl 
effiscts,  or  not  delivering  op  his  estate,  bix^ 
or  concealing,  &Cn  to  tne  value  of  £10,  goitt.  ^ 
felony,  and  liidile  to  transportation  or  impiimniKB 
with  or  widiont  hard  labour. 

47.  Commissioner  ms^  mlugetbetitnefiirtk 
bankrupt  surrendering  himself.  Comminioiieriiay 
order  that  bankrupt  shall  be  free  from  vreit  ht 
three  months  after  final  examination. 

48.  Bankrupt  destroying  or  &Infyrog  uj  tX\k 
books,  &C.,  or  making  &lse  entries  gutl^ofiBit. 
demeanour,  and  liable  to  imprisonment,  villi 
without  hard  labour. 

49.  Bankrupt,  within  three  months  of  hit  Ink. 
ruptcy,  having  obtained  goods  on  credit  under  [i1h 
pretence,  or  removing,  ooncealtng,  fte^goodnt 
obtained,  guilty  of  a  miedemeanoor. 

60.  Bankrupt  arrested  under  warrant  from  eon- 
missioner  may  be  committed. 

51.  Warrant  of  committal  for  unsitirfKtofj  m. 
swering  or  refusing  to  answer,  need  Mt  ipecif; 
questions.  Copy  of  examination  to  be  fviaimdto 
the  person  committed. 

58.  Ohetruoting  Ae  measmger,  fte,  a  mi^ 
meanor. 

53.  Commissionermay  order  release  of  Iwilmft 
who  may  be  in  prison  at  time  of  obtaining  prolM- 
tion. 

54.  Commissioner  may  order  release  of  bsdmift 
in  execution  under  aCa  Sa  afteracartttBtamtf 
imprisonment. 

55.  Prosecution  against  bankrupt  for  anjofaiN 
under  thb  act  may  be  ordered  by  the  cominiinKr 
acting  in  the  prosecution  of  tiie  commiirion. 

56.  Bankrupt  may  be  discharged  bj  eertifiatt 
of  conformity  in  manner  hereinafter  pmoibcd. 
Discharge  of  bankrupt  not  to  rdease  or  dudiwp 
a  partner  or  person  jointly  bound. 

57.  Bankrupt  not  entitled  to  oertificate  if kU) 
lost  by  ganung  £SiO  i  n  one  day,  or  ££00  witkia  tnlfe 
months;  or  £200  by  stock-jobbing t  oreosMltd 
or  destroyed  books,  &c. ;  or  nude  fraudulent  entriti, 
or  concealed  any  propntjf  or  pmnitted  fictiliw 
debts  to  be  proved. 

58.  On  the  application  of  bankrupt,  commitiioiKr 
may  appoint  a  sitting,  of  which  tweotj-one  di]D 
notice  in  Gazette.  Creditor  may  oppose.  Cotnnui- 
sioner  may  grant  at  discretion.  Certificsle  Dri 
to  be  a  discharge  nnloss  commissioiiCT  osrti^  ■  fall 
conformity. 

59.  Contracts  or  seeoritief  to  iadneeend^  to 
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fbrbeu-  oi^KMition  to  be  void.  CertiBeste  of  baok- 
nipt  to  be  alto  Toid. 

GO.  Penaltiet  for  obtuning  monej*  goods,  &c.  as 
an  inducemeiit  to  forbear  opposition  or  consenting 
to  aUowanee  or  eonSnoaUon  of  certiiieate. 

6 1 .  Baakm^  having  obtained  his  oertificate  free 
fromarrest.  CerUficate  to  be  evidence  of  the  baak- 
ruptcj  and  proceedings.  Bankrupts  in  uecaUon 
tnaj  be  ordered  to  be  discharged. 

62.  I'aokrupt  not  liable  upon  any  promise  to  pay 
debt  dtaeharged  hj  certificate!  unless  such  promise 
be  in  writing. 

63.  itllowance  to  bankrupts.  £5  per  cent.,  and 
not  exceeding  £400  as  soon  as  IDs.  paid  in  the 
pound.  £7  10s.  per  cent,  and  not  exceeding  £500 
if  12s.  6d.  £10  per  cent  and  not  exceeding  £600 
if  lAs.  Allowance  not  pay^le  till  twelve  months 
after  date  of  commission,  and  then  onlj,  if  requisite, 
amoont  of  dividends  paid.  And  not  to  be  payable 
to  anv  bankrupt  who  has  not  been  a  trader  for  12 
months.  If  at  exj^ration  of  twelve  months,  the  di- 
vidend paid  be  under  lOa^  or  if  no  dividends  paid, 
bankrupt  may  be  allowed  not  exceeding  £3  per  cent, 
or  £300,  although  not  a  trader  for  twelve  months. 

64.  One  partner  nuj  receive  allowance  though 
others  nut  entitled. 

65.  laterestalloweduponall  debts  or  sums  certain 
proveable,  though  not  agreed  for.  From  time  debt 
is  payable  by  virtue  of  some  written  instrument*  or 
if  none,  from  time  of  demand  in  writing. 

66.  Duplicate  copy  of  schedule  deposited  with 
the  registrar!  by  bankrupt  before  final  examination, 
and  open  to  inspection. 

67.  When  proceedings  cease  file  to  be  deposited 
with  the  registrars. 

68.  R^istrars  and  secretary  of  bankrupts  to 
hiild  office  during  good  behaviour. 

69.  Ist  Vict,  c  &.  Whenever  bankruptcy  fund 
insufficient,  the  salaries  of  second  oonunisaioner  of 
baokrojit  and  assistant-registrar  shall  be  paid  out  of 
the  Soitera  Fee  Fond. 

70.  Commissioners  may  pernut  mortgagees  to  bid 
at  sale. 

71.  Goods  and  chattels  under  seizure  by  virtue 
of  attachment  shall,  upon  demand,  be  delivered  up 
to  My  person  appointed  by  the  commissioner. 

72.  Before  wnom  affidavits  are  to  be  sworn. 

73^  Rules  to  be  made  for  regulating  the  forms  of 
proceeding  and  practice  to  be  observed  in  prose- 
cuting commissions. 

74.  Warrants  to  be  under  hand  and  seal,  and 
every  samnions  to  be  in  wriUi^  under  the  hand  of 
a  eommisaioner. 

75.  How  summons  may  be  served  where  the  party 
is  keepif^  out  of  the  wa^.  Delivery  of  copy  of  no- 
tice or  summons  to  the  wife  or  servant  or  some  adult 
inmate,  shall  be  equivalent  to  personal  service. 

76.  Punishm«it  of  persons  giving  false  evidence, 
or  shearing  or  affirming  anyuung  which  shall  be 
false. 

77.  Application  of  forfeitures. 

76.  AU  bills  of  solicitors  and  attorneys  to  be 
uxed  by  one  of  the  registrars  of  the  Court  ofBank- 
ruptcy,  subject  to  review. 

79.  Bills  of  auctioneers,  appraisers,  valuers,  and 
accountants^  to  be  settled  in  the  same  manner. 

tM>.  Power  to  commissioner  with  consent  of  ere- 
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ditors  to  remove  creators  assignee^  and  appoint 
another  in  his  stead. 

81.  6  W.  4,  c  14.  Penonal  and  re^  csUte  of 
bankrupt  to  vest  in  tiie  new  asugnee  by  virtue  of 
a^intment.  The  removed  assignee  shall  fiilly  ac- 
count. 

82.  AcUons  or  suits  not  be  abated  by  removal  of 
assignees. 

83.  Costs  may  be  awarded  by  commissioner  of 
bankrupt.  Persons  brought  up  by  warrant  maj  be 
ordered  to  pay  the  costs  of  bringing  them  up. 

84.  Orders  of  commissioners  of  bankrupt  for  pay- 
ment of  money  or  costs,  to  be  enforced  by  writs  out 
of  Chancery. 

85.  Persons  capable  of  giving  evidence  respect- 
ing trading  or  act  of  bankroptcv ;  or  suspected  of 
having  bankrupt's  property  and  being  in  prison, 
may  be  brought  for  examination  under  wamut  from 
commissioners  of  bankrupt. 

86.  Bankrupt  in  custcipy  in  England  or  Scotland 
or  Irelsnd  to  be  brought  before  the  commissifmers. 

87.  Depositions,  &6.  under  eommisnons  may  be 
entered  of  record  without  order  of  Lord  Chancellor 
being  necessary.  Certificate  of  entry  endorsed  to 
be  evidence  of  the  entry.  Fee  of  Is.  payable  on 
search  for  any  such  record. 

8A.  Where  second  or  other  commission  is  issued 
against  one  or  more  partners,  proceedings  under 
second  commission  shall  be  stayed  and  form  part  vi 
first  commission  if  Chancellor  so  order. 

89.  Three-fifths  in  number  aaA  value  of  creditors 
of  bankrupt  may  accept  a  composition. 

90.  Mode  of  voting  in  deoiding  upon  such  com- 
position. 

91.  How  notice  shall  be  given  to  the  creditors* 

92.  Creditors  served  with  notice,  bound  to  accept 
the  compoMtion  agreed  to,  whether  they  shall  or 
not  have  proved  their  debts  under  the  commissicm. 

93.  Any  debtor  unable  to  meet  his  engagements 
with  his  creditors  and  unable  to  obtun  their  con- 
sent to  a  deed  of  composition,  may  with  the  con- 
currence of  two  thirds  in  number  and  value  petition 
the  commissionets. 

94.  Petition  to  be  in  form  in  Schedule  I|  and 
supported  by  affidavit. 

95.  Commissioners  privatelv  to  examine  into  mat- 
ter of  petition,  and  if  satisfied  may  allow  the  same 
de  bene  e$»e,  and  appoint  meeting  of  creditors,  and 
may  grant  protection  during  examination,  and  after 
allowance  de  bene  eue  of  petition. 

96.  How  notice  shall  be  given  to  the  creditors. 

97.  Commissioner  to  examine  into  matter  of  peti- 
tion. If  resolution  of  creditors  not  confirmed,  pe- 
dtion  shall  be  dismissed  and  protection  cease* 

98.  Commissioners  may  renew  protection,  and  if 
^itioning  debtor  be  in  custody,  may  order  release, 

99.  Commissioner  to  appoint  a  registrar  of  the 
court,  or  one  of  the  principal  petitioning  creditors 
to  preside  at  the  meeting  of  the  creditors. 

100.  If,  at  first  meeting,  major  part  in  number 
and  value,  or  nine- tenths  in  value,  or  nine-tenths 
in  number,  whose  debts  exceed  £20  assent,  anothor 
meeting  to  be  called. 

101.  If,  at  second  meeting,  three-fifths  in  number 
and  value  of  all  the  creditors  present  agree  to  accept. 
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reaolution  to  be  binding  on  all,  provided  one 
full  third  in  number  and  value  be  present. 

102.  Creditors  to  vote  according  to  balance  due 
to  them  on  aocouat  ftxriy  stated. 

103.  Resolution  to  be  tabmitted  to  the  Commis- 
aionerB,  and  the  Commissioners  if  thej  think  it 
rewmable  after  hearing  creditors  for  and  against, 
to  approTe  and  confirm  the  same»  and  to  cause  it  to 
be  medt  and  to  grant  certificate  of  protection. 

104.  EetaietoTeitin  triuteeifaaybeappoiDted. 

105.  Reeolutioa  to  be  enroUed,  and  eop7of  itto 
be  evidence. 

106.  Trustee  to  file  aoooont  erery  six  noDthi, 
or  oftener  if  required. 

107.  If  petitioning  debtor  has  not  made  a  tme 
discovervs  &c.  he  may  be  suramoned  and  examined 

108.  If  anj  difficult;  arise  as  to  execution  of  re- 
aolution fee  a  special  meeting  may  be  called. 

109.  When  resolution  or  agreement  has  been 
carried  into  effect,  commissioaer  to  give  petition- 
ing debtor  a  certificate  thereof  and  such  certificate 
to  operate  as  a  certificate  of  coofermitj. 

1 10.  Commissioners  on  being  satisfied  that  trus- 
tee has  AilW  pwformed  his  trustt  to  give  him  a 
eertifieate  thereof*  and  atioh  eertifieate  to  be  a  full 
release  koA  aocqnittanee  for  all  matten  done  l^  anch 

trustee.  ,    ,  , 

111.  Comnussionen  of  the  Treasury  authonaed  to 
grant  superannuation  ^lowaneei  to  oommitsioners 
and  registrars  of  Court  of  BankmptoT  in  Ireland. 
AeoDunts  of  sudi  allowanees  to  be  lud  before  Par- 
liament. 

112.  Nothing  contuned  iu  act  3  and  4  Viet  c. 
105,  s;  22,  shall  entitle  a  iudgment  creditor  to  any 
preference  over  other  creditors.  Saving  such  judg- 
ments as  have  been  the  sobject  of  some  legal  decl- 
uon  before  the  passing  of  this  Act. 

US.  Reeites  3  and  4  Vic.  o.  105,  s.  12.  Jndg 
menu  shall  before  1st  day  of  1849  be  entered 
on  all  warrants  of  attorney  executed  on  or  before 
IstNovember,  I840,ifnotalreadyentered.  Other- 
wise enofa  wananta  of  attome;r  shall  in  certain  cases, 
be  deemed  firaudnlent  and  void. 

114  A  book  or  index  of  the  names,  descrmttons 
and  additions  of  persons  gruting  warrants  of^ sttor- 
ney  to  be  kept  whioh  shul  be  open  to  inspection  on 
payment  of  sixpence. 

1 15.  Lord  Chancellor  to  settle  fees,  fte. 

1 16.  Construction  of  act. 

117.  Act  maj  be  idtwed  thia  aeiuon. 


(OmCteMrfyivM  p.  164.) 
S6.  That  after  the  snMotment  of  tbs  ^eral  eommittee 
•Terv  membflr  ftppointad  stuiU  eootiotie  to  be  a  member  of 
tiie  committM  untU  the  ead  of  tlut  MHlon  of  pariiunent, 
ta  until  he  ceate  to  be  a  member  of  the  Boose  of  Commons, 
or  until  he  resign  hia  appcrtntment  (wUeh  he  may  do  by  letter 
to  the  Speaker,)  or  nnUl  the  general  committee  report  that 
b«  Is  dis^iled  1^  eootiniied  Ulnrss,  or  nntU  the  committe  be 
disadred 

87,  That  In  evsfy  esse  (tf  vaeaocy  ht  the  general  committee 
of  eleeUoiu  the  Speaker,  on  the  Brat  day  on  which  the  hooaa 
meets  after  such  vacancy  la  known  by  him,  shall  make 
known  the  vacancy  to  the  hoase,  and  thereupon  all  proceed- 
ings of  the  general  committee  shall  be  suspended  onUl  the 
vacancy  is  supplied. 

9S.  That  U  the  ganmd  committee  of  dectloos  report  to 
the  koose  that,  byfeasonoftheoontfanwdalMeDoeef  more 


than  two  of  Us  members,  or  by  rtaaoa  hreeonditiii)) 
dlsflgreameot  of  opiuion,  the  aaid  committee  ituuMcto 
proceed  In  the  di»cbarge  of  its  duties,  or  if  the  houe  rudi t 
that  the  general  committee  of  elections  be  dSsjolTed,  thi 
general  committee  shall  be  thereby  forthwith  ^nthti. 

39.  That  every  appointment  to  supply  a  TaesDcjiatW 
general  committee,  and  every  r«-appointiaeBt  of  the  ittom 
vommittM  after  the  dlasdutloo  thereof,  shall  be  nadt 
the  Speaker  by  warrant,  laid  upon  the  UbU  of  tbe  hou,  n 
or  before  the  third  day  on  whfdi  the  house  meets  after  ihi 
Quotation  of  tbe  committee  or  notideatioB  of  tlu  nene;, 
and  the  wurrant  shall  he  snijeet  to  tbe  dlsappnnl  efo, 
house,  aa  la  provided  In  tbe  case  of  the  Aivt  aimatfe 
the  aj^ntmant  of  the  general  oommittee:  and  i^ni  ttj 
t^^appobitment  of  the  geoMrat  eommttiM  the  Speidter  mj, 
^e-^>point  any  of  the  members  of  tbe  fomer  cooiBiittw  wbi 
are  then  vrilling  and  not  disqualified  to  serrc  on  U. 

SU.  That  the  Speaker  shall  appoint  the  tiim  nd  plice  o( 
the  first  meetiog  of  Uie  general  eeeimHtee  of  electleia,  ni 
the  committee  ebaU  meet  at  the  ttae  sod  plan  so  eppoiuid; 
hot  no  DMofaer  than  aot  npon  soeh  eannitteeantilW  km 
been  swera  at  the  table  of  the  hoBsey  tml  j  and  fUthAdlf  it 
perform  the  duties  belonging  to  a  member  of  tin  uidctn. 
mittee,  to  thabest  of  bia  jndgowDt  andabilitj.  vrtthootttc 
or  favour. 

SI.  That  no  basloen  shall  be  transacted  by  tbt  poeal 
committee  of  elecUoos  unlets  four  members  be  IheaptMMi 
and  no  appotntment  of  a  seleot  committee  bj  the  pwil 
committee,  ahaU  be  of  foroe  unteM  at  the  hatt  four  neabn 
then  presenter  the  general  eommittee  agree  b  the  ifpiiii. 

ment. 

31.  Thst  the  genwal  eommittee  AaDmiAe  ngMn 
for  the  order  and  manner  of  oendneliBg  thtborfaeaah 
traaaaoted  by  them. 

83.  That  the  general  committee  shall  be  atteodedbjn 
of  the  eommittee  clerks  of  the  house  selected  for  tliei  per- 
pose  by  the  clerk  of  the  house,  and  such  committM  dei 
shall  make  a  minute  of  aU  the  proceedfaigs,  iaiadi  fn 
and  manner  as  shall  be  dir«!ted  by  tbe  amtMrn,  nil 
copy  Of  the  minBteeaokeptahaUbeWdb^tbftmi 

of  Gommona.  .    „    .  ^ 

84.  Thaliratthetbneofthe^saolatlanwHipeumof 
the  Bfoeeedlngs  of  tbe  general  committee  there  be  uj  bnu- 
ness  appcdnted  to  be  transacted  by  such  geoertl  eommitttt 
on  any  certain  day.  the  Speaker  may  aiUoeiu  thethii«ti« 
ofsaobboslnesa  to  sueh  othsr  dsy  as  to  hha  ea. 

"35.**That  every  member  more  than  60  yean  oM  lUh 
excused  from  aervioe  on  election  commhtees,  prefididlkt 
on  or  before  the  reading  over  of  tbe  nsmaa  of  MAi«w^ 
members,  or  upon  W.  afterwarda  byomiiyentMedl.mk. 
aucb  dalm,  he  claim  to  be  exeuaad,  by  derfarhigto  hifte. 
or  inwrmng  under  Us  hsnd  dsltvered  totteAAnfa 
tdde.  that  he  Is  mow  than  W  jem  eW;  bat  ■•  aerie 
^be  so  eieused  who  does  net  dahatebeeinHdMn 

he  ia  chosen  to  serve. 

36   That  in  the  first  season  of  every  partisment,  tsW 
next'meetlng  of  tbe  house  after  the  last  daj 
receiving  election  petitions,  and  "J^rjj 
on  the  next  meeting  of  the  houae        *^  ^fj^.^ 
«,  the  table  Ma  werMUt  fae  the  eppototmart  of  ttap-J 

~mmlttee  ofrieotlon..  ^  ^I't 

orer  the  names  of  eU  the  membera  who  have  eo  ebierf  U 

*^8*7"Tht  every  member  having  leave  of  sb«e.«b, 
Moused  from  aerving  on  election  committe..;  wiK-V 
m,mber  offer  any  other  excn^  T^l'^t^Z 
of  the  said  names  or  at  any  oth«  tome,  ^"^f^^ 
diegation.  .hall  be  taken  down  ^  '^,"^2 
theu^  may  be  afterwards  entered  oa  »»«  joarsih, 

SSo^ the  house  shaUthm.l»ft-«.t^ 
the  hW  re«dve  thst  the -M^Ur^^^ 

he  abdl  be  exeaaed  fMn  "rvtage- 
aoeh  time  as  to  the  hoase  seSBM  m,  bur  no  m«b« " 

re«»«dwho  doe.  not  »r«"^J"" 
SeStoirve;  «idevery  member  who  ""-f 
ZSL^it!...  «.d  whomtWn 
oonnlttee  has  made  its  flosl  report  notifie.  te  ibt  <w«  <« 
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the  gmtnl  oommittM  his  cUim  to  be  exouMd  from  ao  mtt- 
iag  asain,  shall  be  ezeosad  dnrinir  tlw  mnidDdcr  of  tbe  Bei> 
■ioB,  uleM  the  boose  r«e<dve,  upon  the  report  of  the 
geeanl  ooamittee.  that  the  number  of  izt embers  who  hare 
nut  M  served  is  iosBOelant;  bat  no  member  ihall  be  daamed 
t»  l»Te  mmd  om  tm  etoetkm  «enmlttM  who  on  Meonnt  of 
■Debility  sr  accidert  hai  been  exeued  fran  rttendhig  tbe 
swe. 

38.  Th*t  erery  member  who  la  s  petitioner  oomplsining 
of  an  ondne  deetioD  or  return,  or  egaiDat  whoee  return  e 
prtitioo  in  depenffing,  ehaH  be  dlsqaeUfled  to  eert e  oo  eleo* 
tion  flmnrUttini  daring  tbe  eoDtfauunoe  of  inoh  dleqnaUfle^ 

tiCB. 

S9.  That  the  derk  of  the  Hoose  of  Commona  ahaU  make 
oBt  an  alphabetical  Uat  of  aD  the  membera,  omtttiof  the 
namie  ofaneh  membara  u  baTe  dataaed  to  1m  exoiuwd  flrom 
teniae  ea  elaedon  oommttteea;  and  tbe  cdvk  efaall  abo 
Jittfayikh  in  eoeh  Bat  the  name  of  everj  member  then  ex- 
eesed  er  AoqaaBAed,  and  aball  also  note  tn  the  Uat  erery 
caoae  of  each  ezouee  or  ^aqneUAcstion,  end  the  dnratioD 
thereof;  and  sndi  list  ehall  be  pitated,  and  detrlbated  with 
the  vote*  «f  the  honae,  and  tbe  namea  of  all  tim  members 
■o  eauttadahdl  bealao  printed,  and  diatr&wted  with  the 

TOtCS. 

40.  llmt  dorlnr  three  daja  nest  after  the  day  of  tbe  dis- 
tribntioa  of  snch  corrected  IM  ftnthw  eorrectiona  may  be 
made  hj  lanve  of  the  Spaakei^  If  it  mppear  that  any  name 
baa  bean  In  properly  left  in  or  struck  ont,  or  that  there  is 

taj  other  error  in  soch  Uat. 

41.  That  tbe  list  so  corrected  shall  be  referred  to  the 
gencnl  eommittee  of  elections ;  and  tbe  general  committee 
shsH  edect,  in  their  ducretioo,  aiz,  eight,  ten,  or  twelve 
members,  whom  tbey  think  duly  qoslified  to  serre  as  ohoir- 
iD«n  of  dcctioo  cmnmittees ;  and  the  memliers  so  selected 
shsQ  be  (dcmed  into  a  separate  panel,  to  be  called  the  ehair- 
men't  paaali  wUeb  shall  be  reported  to  the  hoase ;  end 
wUlt  the  name  eCai^  member  is  t^on  tbe  chairmen's  panel 
be  f  bail  BOt  serre  oa  an  election  committee  otherwise  than 
as  chabama ;  aad  ereiy  member  on  tbe  ehainnen't  panel 
shsJf  be  boaad  to  oontinne  upon  it  till  tbe  end  of  the  session, 
or  be  cease  to  be  a  member  of  the  htMue,  or  onUI,  by  leave  of 
the  lioBse,  he  be  discharged  fkiim  continuing  upon  tbe  chair- 
mrn'ii  pend :  provided  that  every  member  of  tbe  ehurmen's 
psod  wbo  has  served  oa  one  or  more  electloa  committees, 
sad  who  notiAes  to  tbe  clerk  of  the  general  committee  of 
dections  Ua  daim  to  be  dieehargodt  •baHbesodieebarged; 
and  every  sodi  measber  ahaU  be  flxeuaed  f^  aorvb^iqioa 
any  eleetlon  eommittee,  either  as  ohairman  or  othwwiae, 
dwiagtherendnder  oftheaeeaiMit  bat  no  member  oftbe 
chairmen's  pand  shall  be  deemed  to  hove  aerred  on  an  eloe* 
tkm  committee  wbo  oa  aeeoont  of  Inability  or  acddeat  has 
been  ezeaeed  from  sttendiag  the  same. 

42.  That  aftor  the  oh^rmen's  panel  has' been  so  selected, 
tbe  general  eommittee  shall  divide  the  members  on  each  list 
into  five  panels,  *a  to  them  seems  most  convenient,  but  so 
thst  eadi  panel  may  contain  as  nearly  as  may  be  the  same 
aaraber  of  members,  and  they  shaU  repmt  to  tbe  house  tbe 
dindeneonada;  and  the  dark  ahalldedde  by  lot  the  order 
ef  the  poa^  ao  settled,  and  shall  dSatlngidah  eadi  of  them 
by  a  nnmber  denotfaig  the  order  in  which  they  waredrawni 
sad  the  panels  shall  then  be  Tetsmed  to  the  geaeral  oobu 
Mittce  of  elecUona,  and  shdl  be  the  panels  from  whieh 
■aAers  shall  be  dHMen  to  aenre  on  deetion  eommltteea. 

45.  That  tbe  general  eommittee  of  eleotlonB  shall  oorrect 
tlte  sisd  pnods  by  striking  out  of  them  the  name  of  every 
member  who  ceases  to  be  a  mem1>er  of  the  house,  or  who 
from  Hmm  to  time  beeomes  entitled  and  claims  to  be  wholly 
excased  from  serving  on  elecUmi  committees,  and  by  insert- 
ing in  ooa  of  the  pMida  to  bo  dhxen  by  the  general 
coomittea,  at  thehr  Aatsretion,  the  name  of  every  new 
meiuber  of  tbe  house  not  entitled  and  not  having  clawed  to 
be  wholly  excused,  and  shall  also  tUstingoish  In  the  nmnner 
af.««said  in  tbe  said  panels  the  names  of  the  members  for 
the  time  bdog  excused  or  disqnaUfled  for  any  of  the  reasons 
afwewud ;  and  the  ^enerd  omnmlttee  shdl,  as  often  as  tbey 
thitik  tti,  report  to  the  house  the  panels  as  corrected;  and 
as  often  as  the  generd  committee  reporU  tbe  add  panda  to 
the  howe  they  atettba  printed,  aad  diatriboted  with  the 
veto. 


44,  That  when  leave  of  abeenoe  for  a  United  time  has 
been  granted  by  the  house  to  any  member,  the  general  com- 
mitttee  of  elections  may  transfer  the  name  of  such  member 
fkom  the  pand  in  which  it  has  been  placed  to  some  other 
pand  aobaeqaent  in  rotatton,  faaTfDg  regard  to  the  length 
of  time  fbr  wUch  aoeta  leave  (rf  abaenee  haa  been  granted, 
and  to  tbe  number  of  sdeet  committees  then  about  to  be 
anointed. 

45.  That  wbenerer  any  member  of  the  dudnnen'a  paod 
ceseea  to  Iw  a  member  <4  the  honse,  or  la  by  leave  ot  the 
house  discharged  from  conUnuIng  upon  the  chairmen's  panel, 
or  Is  so  dtsehsrged  by  reason  of  eerfiee,  the  general  com- 
nUttee  shall  sdeot  another  member  to  be  placed  upon  tbe 
ehdrmen's  panel ;  and  in  case  it  at  any  time  appear  to  the 
generd  eommittee  that  tbe  ehdrmen's  panel  is  too  small, 
they  may  select  two,  ftour,  or  six  addMond  membera  to 
place  upon  it,  ao  nevertbdeaa  that  the  ehalnnen's  pand 
shdl  not  at  any  time  constst  of  more  than  eighteen  members, 
vrithout  tbe  leave  of  the  house  first  obtdned. 

411.  That  aU  election  petitions  reoeired  by  the  bouse  shall 
be  referred  to  the  generd  committee  of  elections,  for  the 
purpose  of  choosing  sdect  committees,  to  try  such  petitions ; 
and  the  Speaker  stidl  communicate  to  the  honse  and  to  tbe 
generd  committee  every  report  by  the  examiner  of  recog- 
nisances to  him  concerning  the  reo^nliancea  to  any  election 
petition ;  and  in  every  eaee  in  which  any  deetton  petition  ia 
vrithdrawn,  or  tiieaiaminer  of  reoogniianoea  r^ortatothe 
Speaker  Uiat  tbe  racegnlsanees  era  oAtJeetionable,  tbe  order 
for  refierring  such  petition  to  the  generd  oommtUee  of  elec- 
tions shdl  be  discharged,  aad  no  ftirther  proceeding  ahdl 
be  had  upon  soch  petition ;  and  the  generd  ctnnmittee  shaU 
make  out  a  list  of  dl  election  petitions  In  whieh  the  exami- 
ner of  recogfnisances  has  reported  to  the  Speaker  that  the 
recognizances  are  unotjectionable,  and  in  which  the  pro- 
ceedings  are  not  aospended,  in  which  Ustthe  petitions  shall 
be  arranged  in  the  order  In  wUdi  the  were  so  reported 
upon ;  and  In  every  case  In  which  the  proceedings  In  any 
petition  inserted  tn  anoh  list  an  ofterwarda  suspended  the 
petition  shdl  be  struck  out  of  the  list,  and  shdl  he  agdn 
inserted  at  the  bottom  of  tbe  Ust  at  tbe  end  of  such  snspea- 
slon  of  proceedings. 

47 .  That  when  notice  of  the  death  or  vacancy  oftbe  seat 
of  any  member  petitioned  agdnst,  or  that  it  is  not  the  in- 
tention  of  such  member  to  defefld  his  election  or  return,  is 
given  to  the  generd  committee  of  elections  by  the  Spei^er, 
the  general  committee  shaU  suspend  thdr  proceedings  in  tbe 
matter  of  the  petition  referred  to  In  audi  notioe,  mitil  SI 
days  after  the  day  on  which  notice  of  such  death  or  vacancy, 
or  Intention  not  to  daf^od,  baa  been  inserted  In  tbe  Qasette, 
nnder  tbe  provision  heretn-befbre  contdned,  unless  the  peti- 
tion of  some  person  eldming  to  be  admitted  as  a  party  in 
the  room  of  saoh  member  be  sooner  referred  to  them. 

48  That  when  more  than  one  election  petition  relating  to 
the  same  election  or  return  are  referred  to  the  genvd  eom- 
mittee of  dections,  they  shdl  suspend  their  proceedings  in 
the  matter  of  dl  such  petitions  until  the  report  of  the  ex- 
aminer of  recognisances  upon  each  of  such  petitions.  Is  re- 
ceived by  them ;  and  upon  receipt  of  the  laat  of  suoh  reporta 
they  shah  place  such  petitions  at  the  bottom  of  the  then  Bat 
of  deetion  petitions,  and  snch  petitions  shall  be  dedt  with 
aa  ooe  petition. 

49.  That  the  generd  committee  of  elections  shall  choose 
the  committees  to  try  the  election  petitions  in  the  order  in 
which  snch  petitions  stand  in  such  list,  and  they  shdl  deter- 
mine bow  many  committees  shall  be  chosen  in  each  week 
for  trying  such  petitions,  aod  the  days  oo  which  they  will 
meet  for  choosing  such  committees,  having  regard  to  the 
nnmber  of  sdeot  eommittaee  then  dtting,  and  to  tbe  whole 
nnmber  of  sadi  eommltteea  then  to  be  i^polBtad,  and  thay 
shaU  report  to  tbe  house  from  time  to  time  the  daya  appointed 
by  them  for  ofaoodiv  anoh  committees. 

bO.  That  if  parliament  is  prorogued  after  any  election 
petition  has  been  presented,  but  before  the  a^tcHntment  of 
a  select  committee  to  try  such  petition,  tbe  generd  com- 
mittee of  dections  appointed  in  the  following  sension  shall, 
within  two  days  after  thdr  first  meeting,  in  esse  the  sureties 
have  been  then  reported  mioldeetionaUe,  ^pdnt  a  d«y  and 
Inw  tot  aaloeting  a  coamitttM  to  try  (be  petition  ao  stand- 
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ing  oTcri  proTlded  that  If  the  nunbar  of  petMoniHstud- 
iag  b«  to  gnat  that  the  timaa  for  M>«oting  oominltteeB  to 
try  the  whole  thereof  caonot,  in  tfa«  Judsmeot  of  the  gene- 
ral eonuDittae,  be  ^ipoiated  within  two  daj-a  after  th^  flrat 
meeting,  the  uid  genera)  committee  ahall,  within  two  dajrs 
after  their  firtt  meeting,  appmnt  the  time*  for  aelectii^ 
committees  to  try  so  many  of  the  eaid  petitions  as  the  said 
j^eneral  committee  deems  conrenient,  and  shall  afterwards, 
as  soon  as  cooTenieatly  may  be,  appfrint  the  times  for  select- 
iug  the  oonmtttaaa  to  try  the  remainder  of  anch  petitiona. 

51.  Tbat  oofioe  of  the  time  and  plaoe  at  wUch  tlw  com- 
mittee win  be  ehoaen  to  try  any  elaetioo  peUtioo  aliall  be 
published  with  the  votee.  not  leas  than  14  daya  before  the 
day  on  which  such  committee  is  appointed  to  be  chosen ; 
and  in  case  the  conduct  of  the  returning  officer  is  complained 
of,  such  notice  shall  be  sent  to  him  through  the  post,  not 
less  tlian  14  days  l>efore  the  day  on  which  such  committee 
is  ^pointed  to  be  chosen  -,  and  every  such  notice  shall  direct 
all  partiea  intereated  to  attend  the  geoersl  committee  of 
electiona,  bj  themaeWes  or.  th^  ^eDta,  at.  the  time  and 
plaoe  appointed  for  ehooaing  the  adect  committee  (  and  if 
(after  any  such  notice  baa  been  published  with  the  votes, 
or  aeat  to  the  raturoing  ofileer  as  aforesaid,)  the  proceed- 
ings in  the  matter  of  such  petition  liecome  suspended,  notice 
of  such  suspenaioa  shall  be  pablidhed  with  the  votes  ;  and 
In  case  the  retnming  officer  is  complained  of,  awsh  notice 
ahall  be  aent  to  him  through  the  poaL 

63.  That  if  notice  of  the  death  or  Tacancy  of  the  aeat  o' 
any  member  petitioned  ag^nat,  or  ttiat  it  U  not  the  inten- 
tion of  anoh  aiember  to  defend  hia  election  or  ratiuiit  have 
been  inaerted  In  tlw  Gaaatte,  by  order  of  the  Speaitcr,  and 

no  party  has  been  admitted  to  defend  anch  election  or  return, 
then,  if  the  conduct  of  tlie  retomiog  officer  is  not  complained 
of,  it  shall  not  be  necessary  to  insert  such  petition  at  the 
bottom  of  the  then  list  of  petition^  but  the  general  com- 
mittee of  elections  shall  meet  feiflSntiosiiig  the  select  coin< 
mittee  to  try  such  petition  after  the  expiration  of  the  time 
allowed  for  parties  to  come  in  to  defend  such  election  or 
retnrn,  and  not  less  than  one  day's  notice  of  the  time  and 
place  appointed  for  ohooring  such  committee  ahall  be  given 
In  the  rotea ;  and  in  anch  oaae  it  ahall  not  be  necessary  to 
daliver  to  tlie  olerk  of  the  general  committee  of  elections  a 
liat  of  the  votora  intended  to  be  ol^eoted  to,  aa  herein^after 
la  required. 

63.  That  the  general  committee  of  elections  may  change 
the  day  and  hoar  apptnoted  for  choosing  a  select  committee 
to  try  any  election  petition,  and  appoint  some  subsequent 
day  and  hour.  If  it  be  expedient  ao  to  do,  giving  notice  in 
the  votea  of  the  day  and  hoar  ao  appfdntad ;  and  in  every 
eaae  In  which  any  aneh  change  is  made  by  them  ttiey  shall 
forthwith  report  the  same  to  the  house,  with  their  reasons. 

54.  That  notice  shall  be  pubUehed  with  the  votes,  of  the 
petitions  for  eacli  week,  and  of  the  panel  firom  which  com- 
mittees will  be  chosen  to  try  anch  petitions,  and  each  panel 
shall  serve  for  a  week,  beginning  with  the  panel  first  drawn, 
and  continuing  ao  in  rotation  in  the  order  in  which  they 
were  drawn,  and  not  reckoning  those  weeks  in  which  no 
aeleet  committee  la  i^pointed  to  ha  ehoaen. 

{To  bt  eomtimued.J 
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JAHBS  F.  WRIftHT,  Big.  II,  Lo— 0^w^^^^^^_ 

JAMES  O'DBISCOLl. 

PROFS8SED  TROWSBRS  MAKEI. 
0.  AMOLBSSAJTREKr. 


AD  omnnunloaapoi  Ibr  the  IRWH  jp«<Jf,«'"'*,?*citf  ■ 
to  tbe  Editor.  wHh  the  PnMbher.         >""J«=^  "iSl,  a* 
OREBN.  COCTeipoiidenUwinploaaB|*wlheN»e»ri«^ 
oohuBM  of  thepSeTcamiot  be  eeeupM  allh 
CoonamlcaUoBalaar  win  the  Editor  be  aeeou«iM  <■  ^ 
HaauMi^ili, 

Ordon  tot  the  IBUB  JDBgT  lift  UhlM.  ^"^JS:^^ 
LEGE  nRBBir,  eibrWter  (aiM.pall).wiaiMMlHre«>L 
hi  Dubhn,  iirllibrinBlbnni£dV^l£«iliy,  bT  K 
puUlcitioo. 

Tbbks  or  SmscaiPTioa— (payable  in 
Yearly.  80a.       Half-yeariy.  i7».  QMrttriyj"^ 

Printodbr  THOMAS  ISAAC  WH"Tt  J** 't2*£iw5l 
FLEirr-ffrREET,  In  the  Pariih  of  St.  Ao*Kj^»  J^SrtioS 
COLLEGB-nRRBM.  in  fame  Pariih.  bT„fE?i£fi«!''" 
MILLIKBN.  nridlnB  at  tbe  iaa»e  pUce,  all  b*»  ta"*^ 
CUy  of  Dublin.  Salnnlar.  Apetl  21.  IMOl 
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Tkt  Xkmm  ofOi*  Gemtbmm  wAo  Jkvour  The  Ihish  JuatST  with  R^orta  in  ih»  ietuixU  CourU  of 
Lam  tmd  Equity  in  Ireland^  are  tu  foUom  s— 

RoaxMT  Lovo,  E14., 
and 

John  Pitt  Kbiiiibdt,  Eiq.,  Bar' 


rovrt  of  ChasMfT,  in-  \ 
ctaikHT  Bauknipioy^ 
A|VMla..».»...-.^  HrtarMULaw. 

r  WibUAK  BoBKs,  Esq.,  and 
Bdli  C!BBrt»«.«»..w  ^  V1U.IAH  JoBM  DoitDAS,  Ewi-. 

{  Bairbtara-al-Law. 

r  CKAaLBsHAKi  Hbkpkii*!.,  Esq. 

E4»i4E«cb.q»r.  J  wI^iam  Hicsoa.  Ek-,  B«. 

C   rirtoMt  Law, 


C  Law. 

Qamn's  Bench,  inclad-  f  Flokbncb  M'Cabtkt,  £sq.,and 
ing  Civil  Bill  and  Be-  \  Sahub^  V.  Paar,  Esq.* 
gistry  Appeala....^...  (  fianiBt««4it>Law. 

Exchequer  of  Pleaa,  In-  C  CnAi.  H.  Hbhphii.l,  Esq.,  and 
eluding  Manor  Court  \  Wii.lia«  Hioksou,  Esq.,  Bar^ 
and  B^ristr;  Appeals.  (  riaters-at-Law. 

Common  P!«s  \  *^ 


DUBUN,  APRIL  28,  1849. 
— « — 

H0U3B  JDF  COMHONS.N0TICE  OF 
**  MOTION. 

"  Mr.OkborM—Scleet  CoaunHtee  to  flnqnire  ioto  the  state 
of  tbe  law,  «s  raqmcts  the  appointment  of  Receivers  of 
the  Coarts  of  ChsoMry  and  Eqidty  Exoheqoer  b  Ire- 
Isndi  md  the  iffMt  of  tfcv-firewnt  laws  and  regnlations 
oftlwiMOswta,  In  the  management  of  eetatea  nnder 
iMr  control ;  and  how  hr  the  same  hat  oonduoed  to 
tbe  faDpreveacnt  of  the  said  estates,  and  the  condition 
of  tbi  tenantrj,  or  tbe  coatnr;.'' 

Is  a  rery  ftw  days,  Mr.  Osborne  will  move  for  a 
Committee  of  the  House  of  Commons,  to  enquire 
iiito  tbe  ^stem  adopted  by  the  Court  of  Chanoei^ 
in  tbe  managnnent  of  estates  nnder  its  Gontroi, 
with  the  oltiuBM  oljeet  of  proposing  a  plan  fi>r  its 
tmeadaMvL 

We  eopy  above  tbe  notice  of  motion,  as  it  ap- 
pears m  the  partiamentarf  papers,  and  we  can 
entertuB  so  doobt  whatever  tfaM  the  Committee 
will  be  appeioted.  Every  person  aoqualoted  with 
tbe  safa|eiet,  admits  the  hngeness  of  the  evil  of  the 
present  Vfiian,  Md  the  dMirableness  <^  its  reform. 
We  hove  Awn  time  to  time  ahawn  bow  pemioious 
it  has  baoi  to  ownw,  oeeu|rfer,  eraditor,  and  the 
conrtrj. 

It  was  adopted  by  the  court  under  the  extraor- 
&aiy  faaUiulMti(»  that  its  authority  woald  be  but 
Aon-lived,  ud  that  any  description  of  manage- 
nwDt  vodd  answer  fbr  a  temporary  purpose  ;  tliat, 
io  short,  wtates  only  required  an  ad  interim  pro> 
tectioo — provided  (bey  were  kept  safely,  it  mat- 
tered  little  how  they  were  kept.  The  tediousness 
of  Cbaocery  proeeedings  baa  Img  Iwen-  proverbial, 
snd  property  once  uoder  the  control  of  thv  court, 
WIS  kwg  before  the  day  of  its  emancipation  came 
— enaoopatton  from  a  dominion  the  most  cum- 
brous, the  most  costly,  tbe  most  uaimproviqg,  the 
awMt  deadly  it  ww  possible  to  eoocnvei 


Sir  Edward  Sugden  endenvoured  to  reform  Chan- 
eery  practice,  to  abridge  tbe  period  for  the  conduct 
of  a  suit,  to  check  jobbing  lu  the  appointment  of 
Receivers,  to  establish  a  code  of  rules  for  their 
guidance,  and  did,  in  fact,  compile  an  admirable 
set  of  orders  for  the  management  of  the  court  pra^ 
tice,  in  its  various  ramifications.  But  mocfa  nwe 
was  required. 

There  is  no  lightning  speed  for  the  Court  of 
Chancery.  Causes,  from  the  inertnesa  of  partiK 
conducting  them,  will  still  "  drag  th^  lengV* 
along,  and  estates  will  still  for  years  upon  years 
either  be  subjected  to  tbe  present  wasting  system 
of  receivershipfl,  or  to  an  improved  one.  Not 
merely  is  this  to  be  expected,  but  from  the  recent 
course  of  le^lation,  which  makes  it  easy  to  encum- 
ber, difficult  to  sell,  when  tbe  reverse  would  be 
right  legislatioo,  the  entire  enouroberad  |»opertj 
of  Ireland  seems  likely  to  fall  an  easy  victim  to 
the  Court  of  Chancery.  The  increase  of  properties 
placed  under  iu  control  since  1835 — wh^  the  6  & 
6  W.  4,  c.  55,  was  passed — has  been  ipo^iiiately 
great ;  It  now  shows  a  rental  of  one  million  and  a 
half  sterling,  and  a  surface  of  oountfy  covering 
nearly  one. ninth  of  tbe  whole  island. 

The  return  of  last  session,  from  which  we  have 
so  often  quoted,  is  indeed  an  instructive  document; 
it  was  the  largest  ever  yet  presented  tq  parliament, 
the  bare  expense  of  printing  it  was,  as  estimatetl, 
over  £1000.  To  save  the  country  this  expense^  it 
has  not  been  printed  in  full,  and  the  little  tabular 
summary  taken  from  it  gives  a  most-  inadequate 
idea  of  the  facts  capable  of  being  developed;  bttt 
suggests  a  few  salient  points.  We  are  satisfied 
there  is  a  mine  of  information  to  be  not  gleaned, 
but  gathered,  from  the  document  itself,  uid  we 
trust  to  see  it  printed  in  extenso,  or  in  the  form  of 
a  digest. 

Much  kpowledge  can  be,  however,  derived  from 
the  prwM  to  which  we  have  alluded. 

Properties  coming  under  the  court  free  from 
arrear,  at  once  change  their  nature ;  and  the 'column 
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of  ■rrewn  in  the  Heodver'e  ncoouiitr  •000  becones  1 
greater  thu  that  of  recdpta;  on  the  average,  in- 
crearing  fEom  the  date  of  hb  appointment  m  are 
baTe  shews,  p.  66,  «Iewn  Sold. 

And  this  loss  aocrues  to  ibe  ntate,  whilst  tlie 
tenants,  deprived  of  a  fostering  hand,  cease  to 
thrive.  How  conld  they  thrive,  when  over  a  rental 
of  nine  hundred  thousand  per  annum,  not  one 
shilling  is  expended  on  improvements?  How  could 
they  tnrive,  when  the;  live  under  a  Court  whidi 
makes  them  pay  £10  for  a  lease,  and  gives  that 
lease  but  for  seven  years,  pending  the  cause  ?  The 
Court  thus  not  only  does  not  make  improvements, 
but  renders  it  hopeless  that  a  tenant  will  improve. 
He  has  no  fixed  interest  in  the  soil,  and  bow  can 
it  be  ea.peoted  that  Iw  will  azpend  money  upon  a 
farm,  when  bis  tenure  Is  ao  abort-lived  and  so 
inseoire? 

Ag^n,  firon  its  centralization,  the  Coart  cannot 
asaist  by  employmoit.  Thus,  no  enmloynient,  no 
Jmprovemea^  no  permanency,  are  afforded  by  the 
ad  tWffrtm  proprietor. 

If  Mr.  Osborne's  Committee  does  no  more  than 
alter  this  state  of  tilings,  it  will  do  much.  "Why 
should  not  the  Court  do,  in  eautest  what  they  do 
in  minor  matter*  f  The  Chancellor — we  presume, 
•o  convinced  of  the  evils  of  die  preeent  seven 
years*  leasing  system — ^hy  a  very  recent  general 
order,  has  directed,  that,  in  all  lunacy  and  minor 
matters,  leases  should  be  granted  for  a  fixed 
nmiod,  even  for  a  tenn  of  SI  years.  The  same 
Jpwer  should  be  ezerdsed  in  all  cases.  This 
reform  is  exceedingly  simple. 

So  ia  tbat  of  diqpendng  with  the  heavv  coat  for 

rb  At  prcaont  die  tenant  is  requbred  to  enter 
reoognuaneea  himself  and  two  anraties,  fat 
payment  of  the  rent.  This  stringenoy  it  not  re- 
qnlred  in  wivata  estates,  wliere  rents  are  vastly 
better  paid ;  and  die  praotioe  ^uld  be  aboUahed, 
and  a  mnch  more  waoleaome  one  substituted,  of 
giving  a  summary  remedy  by  eviction  in  case  of 
non-payment  of  rent  At  present  there  is  an  abso- 
lute encouragement  held  out  to  the  tenant  to  fall 
into  arrear,  the  rent,  according  to  the  practice  of 
the  Court,  not  being  demandable  for  five  months 
until  after  it  has  bMome  due.  This  is  a  senseless 
practice  (  the  Receiver  has  no  power  to  stir  during 
'  Ibat  IntMVal,  except  by  qieciid  application,  on  a 
atatement  of  facta.  He  should  have  a  discredonary 
power  to  ooUeot  when  he  can,  but  not  to  keep  the 
money  one  boor  beyond  its  rec^pt.  Thus,  he 
wooM  not  be  urged  on  by  an  improper  desira  to 
M^leet  money  anid  turn  it  to  bis  own  use  until  the 
day  of  aceouDtitag  oam^  and  would  b^  at  the 
■ame  timet  invested  with  a  power,  which,  in  ease 
of  flrand  or  fraodolent  preteence^  it  ts  most  desir- 
able for  the  Court,  and  the  sureties  tvt  the  tenants, 
the  Reodver  should  have. 

The  preeent  system  of  accounting  Is  also  most 
expendve,  unsaUsfactory,  and  objectionable.  Nei- 
ther creditor,  nor  owner,  nor  any  party  intereeted, 
can  know  anything  of  the  management  of  the 
property,  mr  <n  the  progress  made  io  the  receipt  of 
the  rwits^  uiitl]  the  Receiver  eomea  to  pass  his 
accounts ;  and  is  even  rim  unable  to  acmtinin, 
iaviNlgata)  «r  olj^,  widmotlncurtingtbeexpeneej 


of  taking  out  a  copy  of  the  account,  and  appearing 
by  his  solicitor  in  the  Mastei^  office. 

This  Baqnires  to  be  altogeHmr  aiiersd  and  re- 
formed. Both  ow«er  aad  eaedilor  have  a  right  to 
the  fullest,  aaaieat  informaHon,  nd  Ott  the  aeeooota 
of  an  estate  under  the  maBagemant  of  tfie  Court 
sboidd  be  kept  in  the  plabKstwsd  sleai'cat  manner, 
and  that  they  should  at  all  timea  be  vpta  to  the 
inspection  of  every  party  interested  in  the  cause  or 
matter. 

The  return  also  shews  the  eoormooa  amounc 
allowed  annually  in  costs,  and  wlddi,  we  tbioka  an 
analysis  of  the  return  would  inon^  ftlto  iihoft  of 
the  actual  amouoL 

It  is  impos8H>le  to  suppose  ihak  a  nsore  iaex- 
penaive  system  cannot  t>e  devised,  than  the  anwBt, 
—say,  £30,000  for  costs,  and  £50,000  for  Re- 
ceivers' fees,— £80,000  a-year.  We  affirm,  the 
properties  might  be  better  managed  far  oee^alf 
the  amount. 

The  Committee  most  grapple  with  tUa  braech  of 
the  subject;  thia  must  be  tbdr  paeafiar  duty. 
They  will  see  that  the  preeent  body  of  Receivers 
are  not  men,  generally  speaking,  at  all  adapted 
for  their  duties.  How  is  it  poesim  that  praetimg 
barristers,  apothecaries,  or  attarnioa,  reaidii^  b 
Dublin,  can  efficiently  discharge  the  onerooe  duties 
of  the  management  of  landed  property  in  Irelaad  ? 
And  the  great  m^ority  of  Chaneerv  Beowvci*  ate 
of  such  a  class,  or,  if  not,  smo  total^linconnectcd 
with  agriculture  or  the  management  of  land. 

At  present  the  Receivers  are  a  BmltitDdmoos 
mass,  indiscriminately  selected,  distinct  beeda  over 
small  properties,  or  if  over  large  ones^  ofteo  bod- 
reaident,  whilat  thrir  bailifi  are  a  low,  mwdocated 
dasa.  It  may  be  tra^  tlut  as  htoeaa  Batnre  is 
oonstttnted,  the  duty  of  a  Receiver  wU  be  best 
performed  wliere  the  renoneration  la  ob  an  ad 
valorem  scale,  and  that  alyeet  may  be  kept  in  vie* 
as  a  premium  to  industry  t  iMt  m  our  jodgsaem 
there  should  l>e  a  fixed  salary,  and  the  ritnatioa 
dmendant  iqwn  die  effidmt  disohaiiga  of  the  dotiei. 
What  a  happy  change  from  the  preeent  system,  if 
the  local  manager  were  a  good  agricnliorial,  and  a 
resident  moral  agent.  Thia  ia  peneetly  practicably 
and  forms  we  <m  the  priocipM  foaterea  tlie  pro> 
posed  change.  Estates  ondar  the  Coart  ef  Ckao- 
eery  are  now  oonfessedly  tlie  moafc  missiaDaged  and 
uncared  for  in  IreUnd— perbape  on  the  foce  of  Ike 
whole  habitable  ^lohe--tbey  are  hat-hedaef  dcatita- 
tion,  covering  wrth  a  blight  every  a^jaoant  peopcr^. 
Under  the  qetam  w*  propose  tbqr  weald  be  pettm 
estatesi  agncoltnre,  inMead  vX  rdapsira^  weald 
progress;  the  teaantry  would  nnl  die  <y  ilielTfa 
tion  I  the  property  given  in  ple^  tolfce  eonrt 
would  ^her  be  reatwed  to  the  owner  hi  an  im- 
proved condition,  or  be  sold,  not  as  aew  at  a  ^ 
predated,  but  at  an  enhanced  value.  Thoe  credi- 
tor and  debtor,  and  tlw  country  at  la^e^  wcwdd  be 
alike  benefitted. 

How  excellmit  a  change  and  bow  eaay  <^  accom- 
plishment. We  alwU  dwdl  no  longtr  on  gloom; 
retrospects  \  the  evils  liave  been  great,  tbey  mvt 
be  abated}  we  now  look  forward  wlA  the  cocqy 
of  hope  to  see  then  atnick  down  and  for  ever. 
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[h  I  former  num^  of  thkjonroal,  (ante,  p.  146, 
Hiiq)  1^  eonndered  the  qaestion,  what  or  whether 
there  vu  tmy  wamuitj  of  title  anQGoced  to  « 
coDtract — oat  under  seal — ^for  the  Bale  of  land. 
The  rendt  we  then  conceived  to  be  dedacible  from 
tlie  eases,  was,  that  an  implied  covenant  or  contract 
in  law  was  created  of  an  abilitj  to  give  that  interest 
n  tbe  land  the  vrador  proposed  to  give.  We  now 
jtofom  to  eonaider  the  ualogoua  qnestioa,  «a 
irinog  ftom  the  sale  of  spedfio  chattds^  fai  iriileh 
be  same  rulflk  if  not  qiplied  the  existing  law, 
f«  tnat  wiD  efe  long  be  adopted  as  a  settled 

In  a  recent  eaa^  Jforlry  r.  AUenhonmrht  (13 

Fur.  S82,)  the  question  was  raised*  wh^her  the 
aimeied  to  the  sale  of  a  specific  diattel  an  int- 
Aiei  agreesMnt  on  the  part  of  tbe  vendor,  of  an 
ibilit;  in  him  to  conveyt  or,  as  stated  bj  Mr.  Baron 
Ptrte,  **  Where  there  is  a  bargain  and  sale  of  a 
ipecifiedt  SBcerfaioed  chattel,  which  operates  to 
jaanaute  the  property,  and  oothii^  is  said  about 
tide,  what  is  tbe  legal  effect  of  that  contract  ? 
Does  the  contract  necessarily  import,  unless  the 
Hwtnry  be  expressed,  that  the  vendor  has  a  good 
tid^  or  bss  it  merely  the  effect  of  transforing 
mich  title  as  the  vendor  has  ?* 

The  futs  on  whidi  the  question  arose  were  as 
foUo«a>-Tbe  fdaintiff  was  the  purofaaser  of  a 
hatp,  tM  bv  aofltkn  as  an  nniedeemed  pledge. 
The  harp  badbean  pledged  by  a  person  who  bad 
no  titles  mi  the  leal  owner  obliged  the  plaintiff  to 
7ive  it  up,  after  it  bad  been  delivered  to  him  by 
the  defoidBot  Of  the  want  of  title  in  tbe  pawner, 
Jie  defeodaot  was  ignoranL  Under,  these  circum- 
ituicea,  tbe  Coart  was  of  opinion  that  there  was 
K)  implied  warranty  of  dde — ''that  tbe  vendor 
DQSt  be  coDsidered  as  selling  merely  the  right  to 
he  pledge  which  he  himself  had.** 

The  judgment  of  the  court  is  not  cooftoed  to 
be  application  of  the  lemi  principles  applicable  to 
lie  facts  before  them.  The  rule  is  lakl  down,  that 
eaenWy  no  such  Implied  warranty  eriMs ;  but  that 
:  voold  be  inferred  from  the  usage  of  the  trade, 
r  where  tbe  articles  were  purchased  in  a  shop 
rdanedly  oazried  m  fbr  tbe  sale  oS  goods.  The 
idgment  waa  jwioeipally  foended  ui  the  rale  of 
w  tid  law— OBOk  we  tbmc,  iU  adapted  to  the  dr- 
umstances  at  the  present  generation,  and  whidi 
ie  enlightened  efdnt  of  modern  law-givers  haa 
ooe  much  to  dissolve. 

When  all  sales  took  place  in  market  overt — the 
len  sole  reo^aieed  ptaee  of  sale — the  oommon 
IV  sDoexed  to  that  sale  a  complete  title  against 
1\  except  the  crown,  and,  subsequently,  a  proae- 
utor  to  whom  restitution  was  ordered  by  the 
!I  Heo.  8,  c.  11.  This  rule  of  the  common  law 
;are  effectual  protecUou  to  tbe  vendee.  The  qaes- 
ion  we  are  now  diMussiog  could  not  arise  except 
I  sales  in  places  not  recognised  as  Intimate  for 
le  pnrposes  df  sale,  and  then  tbe  vendor  gave 
a  implied  warranty,  the  vendee  having  notice  of 
le  iafirmi^  in  the  place  of  the  sale^  was  enUtled 
I  no  redress,  exc^  for  tbe.  deceit,  if  the  veo- 
MT  wiUbllf  wuAb  a  franduleat  rqneaantatkm  of 
tie  i  and  this  was  tbe  eaae  ef  Sprtgw§U  v.  Alien 
K\.  91).   TInfe  tbe  defbndaat  boi^^t  -the  horse 
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in  Smithfield,  being  a  market  overt ;  in  the  flbseiice 
of  any  statement  to  the  contrary,  tbe  inference  was, 
that  he  believed  himself  possessed  of  a  tiUe  ae 
against  the  whole  world;  and,  as  the  plwntiff 
could  not  have  purchased  in  the  market — else  he 
also  would  have  hud  good  title,  having  purchased 
without  notice  of  the  infirmity  in  his  vendor's 
title — he  was  bound  to  allege  in  the  dedaratioa 
that  the  defendant  had  sold  ^  horse  foiadnlently, 
or  knowing  >t  not  to  be  bis  own  horsey  vhidi  the 
plaintiff  fUled  to  prove.  This  is  tbe  ddest  and 
the  leading  case  on  this  branch  of  the  law,  and 
has  been  fSlowed  in  all  the  subsequent  easea. 

Tbe  practice  of  selling  in  market  overt  all  goods 
adapted  for  ordinary  porposes,  having  almost 
wholly  ceased,  to  follow  fairly  the  analogy  efibrded 
by  the  former  state  of  the  law,  the  correct  rale 
would  appear  to  be,  that  tbe  purchaser  should,  in 
every  instance,  have  an  implied  warranty  of  title 
where  the  subject  matter  of  sale  is  purchued  in  its 
known  and  customary  place  of  sale,  the  place  of 
resort  for  those  requiring  the  thing  to  be  pur- 
chase ;  viz.,  in  a  shop,  as  put  by  Mr.  Banm  Park^ 
for  tbe  sale  of  that  particular  Class  of  goods.  The 
indefeasible  title  given  to  the  vendee  amounted  to 
an  implied  warranty ;  and,  as  the  common  law,  when 
circumstances  changed,  did  not  follow  up  this  tule, 
by  giving  an  absolute  title  out  of  market  overt,  yet 
we  think  In  Ilea  thereof  its  prindptea  attached  an 
impfied  warranty  of  title  where  the  ^urcHMa  waa 
made  in  the  place  customarily  used  for  socb  trans- 
actions ;  and,  if  not,  then  tbe  vendee  purchased  -on 
his  own  responsibility,  and  was  remediless  if  his  ven- 
dor's title  was  incomplete,  unless  he  had  an  expnw 
warranty,  or  had  averred  and  could  prove  firaud. 

The  judgment  in  the  principal  case  appears  to 
OS  to  establish  this  proposition.  Mr.  Baron  Parke, 
in  his  judgment  (p.  S85),  after  stating  what  ap- 
peared to  him  to  be  the  general  rule,  "  that  thore 
is  no  implied  warranty  of  title  on  the  aale  of 
goods,"  says,  "  the  question  on  each  case  where 
there  is  no  warranty  in  express  terms,  will  be, 
whether  there  are  such  circumstances  as  to  be  an. 
equivalent  to  such  a  warranty.  U»ag«  rf  Irodk,  if 
proved,  as  a  matter  of  fact,  would,  of  eoUtee^  be 
soffldent  to  raise  an  bifbrenoe  of  aucfa  an  engage* 
ment ;  and,  without  proof  of  sudi  usage,  tbe  very 
ttohttv  ojf  the  tnuh  may  be  enough  to  lead  to  tbe 
eondu^n  tluit  tbe  person  carrying -it -on  most  be 
understood  to  engage  that  the  purdiaatf  aballeqjogr 
that  whtdi  be  buys  as  against  all  penonai  and 
we  do  not  suppose  there  can  be  any  doubt) 
that  if  articles  .are  bought  in  a  sAop  profess* 
edly  carried  on  for  tbie  sale  of  gobds,  tbe  shop- 
keeper must  be  considered  as  warranting  that 
those  who  purch&se  will  have  a  good  title  to  keep 
the  goods  purcliased."  These  rules,  or,  rather^ 
exceptions  to  tbe  rule  of  non-warrsnty,  appear  to 
include  every  species  of  sale  made  in  the  place 
customarily  used  for  that  purpose. 

The  case  of  Burnet  v.  RoUitU  (H  Jur.  827,) 
Illustrates  this  question.  There,  one  person,  hav- 
ing purd^ased  a  carcase  of  pork  nom  a  pro- 
fessed butcher,  did  not  remove  it  immedlatdy; 
anotber  person,  asking  the  butcher  to  sell  tbe  same 
meat,  was  refevred  to  the  first  purchaser,  who 
thereupon  sold  to  tbe  second.    The  meat  proved 
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tobennfitfear  ow}  and  tbe  Coort  hdd  tbat  no 
iai|^i«d  mmmty  of  qiuli^  wu  oreatsd  hw  thto 
ooDtraot,  tbe  TOBdor  not  beiag  a  profemd  uedeR. 
Thb>  H  will  be  obBerved,  was  a  qoeation  of  war- 
ranty of  quality,  not  of  title.  But  it  shews  the 
diffiffent  view  ibe  law  takes  of  a  person  profetsiDg 
a  particular  duty  or  business,  and  of  a  person  act* 
ing  otherwise  than  in  their  ordinary  calline. 

A  ooDtemporary  l^al  journal  (13  Eog.  Jur.  141, 
part  2,)  observing  on  this  case,  says : — "  That  so 
ftr  aa  the  judgment  of  tbe  Court  proceeded  on  the 
suppoaed  analogy  between  warranty  of  title  and  of 
qoality,  the  aniuogy  is  deficient,  as,  a  ahop-keeper 
doea  not  warrant  the  quality  of  tbe  gooda  sold  by 
IttiBi  tfaongh  be  is  now  to  be  cmsidsred  as  warant- 
iag  title.*  To  theae  observations  we  cannot  assent. 
To  lis  the  analogy  ^peara  extrraiely  cloae,  if  not 
complete.  No  axmiht,  a  ■hop-keeper  does  not»  in 
every  oea^  warrant  the  quality  of  goods  sold  by 
bim,  beoanae  they  are  capable  of  examination  by 
tbe  vendee  i  but  so  It  ia  in  tbe  case  ot  warranty  of 
title  I  whwe  U  la  in  the  power  of  tbe  pordiasw  to 
Moertain,  or  tbe  drcnmBtaooea  of  tbe  sale  are  such 
as  to  put  him  upon  enquiry  as  to  the  state  of  the 
title,  no  implied  warranty  will  arise,  J%w/»  v.  Sferiif 

g;ro.  Jac  38tf ;)  Dyer  v.  Hargrave,  (10  Ve8.507.) 
n  the  other  band,  where  tbe  purchaser  has  no 
opportunity  of  examining  the  goods,  merely  order- 
tog  them  from  the  shopkeeper,  there  is  an  implied 
warranty  as  to  their  fitness  for  the  particular  pur- 
pose tbey  are  required  for,  as  in  Bwmet  v.  RoUitt, 
tbe  Court  holdine  that  if  the  purchase  had  been 
from  a  professed  dealer,  and  under  tbe  same  clr- 
onmstanoea  which  occurred  with  the  defendant,  in 
that  case  there  would  have  been  an  implied  war- 
ranty of  the  (raality  of  the  meat,  at  least  its  fitness 

C/mUtrv.Hcpkmi,4M.iFW,399i  JwMty.Brightt 
5^^.588.)  Theeoncluiionarrivedatbytheaame 
Journal,— that  as  no  implied  warranty  of  quality 
arose  tnm  the  contract,  when  tlie  purchaser  haa 
bad  full  opportunity  himself  of  examining  the  anb- 
ject  of  the  purchase,  that  consequently  the  maxim 
earmt  emptor  was  inapplicable  to  the  case  of 
warranty  of  (tffs  of  goods,  where  the  purchaser  has 
not  tbe  means  of  exerdaing  his  own  judgment, 
ia,  we  think,  deficient  in  analogy,  if  the  rule  we 
conceive  dedudble  from  the  authorities  be  the 
true  one,  viz :  that  in  caaea  of  warranty,  whether 
i£  title  or  quality,  if  the  purchaser  have  the  means 
of  asoertaining  the  true  state  of  facts,  he  takea  on 
himaelf  tbe  reqmnubility,  and  no  warranty  is 
creiUed. 

If,  on  the  contrary,  the  vendor  has  the  sole 
meani  of  knowledge,  and  the  subject  be  purchased 
in  the  naoal  plaoe  of  sale^  under  <ndinary  ciroum- 
■kanoea,  and  there  la  nothing  in  the  safe  anch  as 
would  pat  a  oantions  pnrcbaser  on  inquiry,  a 
warranty  of  title  will  be  implied. 

Tbe  dedaion  of  the  Court  on  the  parUoular  case 
bafbn  tbem,  is  In  direct  aooordanoe  with  the  view 
we  haTA  taken.  The  sale  bring  notuiously  of  un- 
ledeamed  pledms,  the  purchaser,  in  the  view  of 
the  law,  must  have  been  aware  that  he  could  have 
no  bMter  title  than  hia  vendor  had,  which,  necea- 
•^rily  was  one  qualified  by  the  laws  reflecting 
pawnbrokera. 


This  dedsion,  thonrii  not  in  teni^  h  priadpl 
esUbUshea  the  rule  fmlowed  in  the  civil  Inrfn 
that  of  France  and  America, — ^vIl,  of  v^^'^ 
warranty  of  title  by  the  vendor  of  goodi;  be  a 
captions,  to  the  general  rule  stated  by  Mr.  Bm 
Parke,  appearing  to  include  almost  every  ^mow 
le^ptimate  sale.  To  hold  otherwise  voold  !■ 
every  purchaser  at  the  mercy  of  his  rndor,  ■ 
would  cast  a  doubt  on  the  htmA /^of  ereryes 
tract,  highly  iiyurious  to  the  iniarmts  i  (« 
merdat  connttya 
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(.Qmtamtdjrom  p.  19S.) 
5i.  That  Um  putica  ooaphdnlng  of  or  dafendlDgthe  «leo- 
tipn  V  rcton  ooaapfaUoed  of  In  may  «lactloa  petitioa  ahaU. 
exM|Clatb«oaaeharalii.bafor«  prvrldedfor,  by  thenurivaa 
or  thsir  agwU.  deliver  ia  to  the  cleric  of  the  general 
Bittee  Hate  of  tte  voten  to  be  olj^ected  to,  gWii«  in  tbe 
aud  lists  the  aeroral  beads  of  objection,  and  distinguishing 
the  aaaa  igtfnat  dM  nama  of  the  mtan  auapted  to^  not 
fater  than  0  o'doek  en  tha  tth  dqr  nest  batoa  theday  19- 
P«aled<>»r  rho— Iny  the  eoawilttee  to  try  the  petWwi  |  and 
the  aaU  clerk  shall  keep  the  fists  in  Ua  eOoe  open  to  tbe 
ia^eetica  ef  all  partlee. 

&6.  That  the  general  conuoittee  at  the  dme  and  place 
ippourtcd  for  chooaing  the  committee,  shall  ehooae  from  the 
innd  ia  scrHce  foer  members,  not  specially  diiqualifled  for 
bang  appointed  on  tbe  committee  to  try  anch  petition,  by 
raisaa  of  having  votod  at  the  deetion,  or  by  reaaon  of  being 
lbs  partj  oa  wbfiae  behalf  the  seat  h  claimed,  or  related  to 
or  to  the  aitting  member  by  kindred  or  afloity  in  the 
ftnt  or  aceond  Jegroa  aoDordiag  to  the  canon  Imt. 

51.  Tint  if  tame  oaeBbera  then  preaent  of  the  general 
eu—ittae  af  eleetkats  do  not  agree  in  chooalng  a  committee 
t«  try  aaj  deotion  petitien  tbe  general  committee  diall'ad- 
joen  the  cbnui^  of  that  ooounittee,  and  of  the  remaining 
I  imiwiHns  ^pofated  to  be  chosen  on  the  same  day,  to  the 
/oUoiriBg  d^,  and  tile  parties  aliaU  be  directed  to  attend 
en  tbeADeiriag  d«y,  or  if  such  following  day  happen  during 
aa  a^jonrament  of  ttw  hooae.  than  on  the  day  to  which  the 
boaae  standa  njgenracd,  and  ao  fren  day  to  day  notil  all 
Boch  eemiaitieea  are  chosen,  or  ontU  the  general  committee 
•felMtioaa  is  diseolnd.  as  herdn-befbre provided;  andtbe 
gcncnl  eononitteo  ahaU  not  in  any  case  prooeed  to  ehooae  a 
co—ktee  to  try  aa  eleetioa  pethloo  nntil  they  have  chosen 
a  eoonittee  to  try  every  other  election  petitioa  staiidiag 
higher  is  the  list  aloreaaid,  the  order  for  referring  which 
hii  Bit!  hnm  tlMin  iMarhargwi.  ernnpt  irhwn  thn  ilaj  nriginallj 
sppoiated  Isr  ahaaningnBommhtee  haabeondiangodandar 
tbe  yrovialaB  liaralft>ba(iiin  eontalocd. 
U.  Hat  «t  tha  dap  q^pidated     the  gentfal  wnnadttee 

■an's  penal  ahaU  aeleot  one  of  andi  members  to  act  as  the 
riuirman  ef  aiwh  aiaotlon  eommittoe,  and  when  they  have 
bMD  informed  by  the  general  committee  that  four  members 
of  nub  deetion  eewittee  have  been  dioeeo  they  shall  com- 
■aaieate  tbe  name  of  the  member  ao  adacted  by  them  to 
tbe  gaosral  committee;  bnt  no  member  shall  be  so  setected 
who  weald  be  iHaipMlW^d  from  serving  on  sooh  oommittee 
KaotnpNttneMnMD'apaMl:  provided  alwqra.  thatif. 
with  rrfirwaa  to  ny  patitlaa  for  trying  wUeh  they  are 
■teat  to  appdat  a  ehtfrman,  the  membara  of  Ika  chairmen's 
ptad  reeeire  notioa  fkom  the  Speaker,  ondar  the  provision 
te^nMivc  eontalned,  of  tbe  death  or  vaoaot^of  theaeat 
ottha  Miag  member  petitioned  against  in  such  petition,  or 
tltH  it  b  Bot  hia  Intention  to  dafsnd  hia  seat,  they  shall  iw- 
psed  their  proceedinga  with  regard  to  the  appointment  of  a 
cbiirmaa  to  try  anoh  petition  nntil  the  day  ^pointed  by  the 
g«MnI  egwHtee  of  alaetloDa  far  adeatinc  a  eanimittoe  to 
uyMHhpeiittMk 

Sk  That  tha  ■wbma  i^aa  the  otudnnaB**  pnnd  wu^ 
■•ks  sa^  ragalaiiniH  an  thigr  fad  ooavaqlant  for  aacwiag 
tht  appdolment  or  adaation  of  ^airman  ef  alaotiiM  eom- 
■ittcea,  aad  tat  dtstribotiag  tha  Artlea  of  ebdnion  among 
all  of  them. 

iO>  Thai  aa  aoea  aa  the  generd  oommittee  of  dectiooa 
tea  choaea.fiB«r  mambcri  to  try  any  daction  pcti^on,  and 
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haa  reoalTCd  fir«n  tha  wmbera  of  th»  ehalimn'a  pand  the 
aaoM  of  a  dudrman  to  aerve,  the  partiaalnattantewealmil 
be  eaQed  Id,  and  ttie  namea  of  tbe  membera  ao  dioaen  atid 
<rf  the  chairman  bIwII  be  read  to  titem. 

dl.  That  after  hearing  the  said  namea  the  parties  present 
shall  he  directed  to  withdraw,  and  the  generd  coamtltee 
may  proceed  to  dioose  another  oommittee  to  try  tbe  next 
petition  apt>oiated  for  that  day,  and  so  on  nntU  all  the  com- 
mittees of^iointed  to  be  chosen  on  tliat  day  are  dtoeen,  or 
■ntil  the  ohoodng  of  any  oommittee  ia  adjoomed  as  afore, 
add!  ond  after  any  aadi  adjournment  the  generd  aa^adtiaa 
ahnn  not  tnnaaet  any  more  ImabiaM  ca  that  day,  aneapt 
with  regard  to  those  petitioat  for  trying  whleh  oommitteaa 
Imve  been  prerioosly  ehoaen. 

65.  That  within  half  an  honr  at  ftirthaat  from  the  tfaua 
when  the  parties  to  any  election  petition  hare  wttbdmwn, 
or  if  tbe  parties  to  any  other  dection  petition  bo  then  before 
the  general  oommittee  of  election «,  then,  after  snoh  other 
parties  have  irithdrawn,  the  parties  In  attendance,  abdl  be 
again  called  before  tha  generd  oommittee  in  tbe  aame  order 
in  whloh  they  were  directed  to  withdraw  ;  and  tbe  petitioa. 
ara  and  aitting  member,  or  aoeh  party  aa  may  have  been 
alndttad  to  defsnd  the  ratom  or  decHoo,  or  their  agenta, 
begfamtng  en  the  part  of  tha  petltionera,  may  ol^t  to  all 
or  any  of  the  membera  cboeen,  or  to  the  ohdrman,  as  beiag 
then  dlaquallfled  or  excused  for  any  of  the  reaaooa  aforeaaid 
fnm  serving  on  the  committee  for  tbe  trid  of  that  deetiMi 
petition,  bnt  not  for  any  other  reaaoo. 

63.  That  if  at  tbe  least  foar  membera  then  preaeot  of  tha 
ganard  eommittoa  bn  aatiaftad  that  any  Bembar  ao  ol^eeted 
to  is  tbsn  dlsqaaUOed  or  ezenaed  for  any  of  tbe  reaioua 
afbraadd.  thaparUaapraaantahaUbeag^diraetedtolrith. 
draw,  and  tbe  general  eamantttaa  duD  preeaad  to  ehooaa 
from  the  aame  pand  anotlier  committee  to  try  that  petition; 
or  if  the  member  to  whom  ai^  audi  objection  is  anbatanllated 
he  the  ehdrman,  they  shall  send  back  his  name  to  tlie  mem. 
bera  on  the  didrmen's  pand,  and  the  membera  on  the  dtair- 
men'a  pand  shall  proceed  to  ehooee  another  chalnnaa  to  try 
that  petition,  and  shall  communicate  hia  name  to  tlw  ganard 
ooanittee,  and  m  aa  often  aa  tlw  case  reqdrea. 

64.  That  la  the  second  or  any  fottowlag  oeaonlttee  tha 
garnrd  eoDudttea  may*  if  they  tUtdifltilBdiidaauyof^ 
membeta  prevlondy  chosen  by  Uiem  to  whoa  no  oljactioa 
haa  been  anbatantiated  (  aad  no  party  diaU  baaHowodto 
object  to  aay  member  include^  in  the  aaoond  or  any  folow* 
log  ODBuilttee  who  waa  not  elffaetad  to  whan  iDdndad  tai 
the  committee  first  ehoeen, 

'  6fi.  ^lat  whra  foor  membera  and  a  chatrman  have  been 
ehoaen,  to  none  of  whom  any  ot)}eetion  haa  bean  aabataa* 
tiated,  the  olerk  of  tbe  geoerd  ceaamittee  of  daetioos  abafi 
l^va  aotleo  in  wrltliv  to  eadi  of  tiia  awheta  *o  dioaaa  i 
and  with  every  such  notice  shall  be  sent  a  notiee  of  the 
gronnda  of  dieqndlftcatton  and  auMa  tnm  ami  lag,  aad  of 
the  time  and  place  when  and  where  the  generd  rmaaHtet 
will  meet  on  the  following  day  ;  and  notice  of  tha  time  and 
place  of  sneb  meeting  ahall  be  pobliahed  with  Um  votes. 

66.  That  tbe  geowd  ennmtttee  shall  meet  on  tbe  fdlow- 
ing  day  at  the  time  aad  (daee  menticmed :  aad  if  any  aoeh 
member  then  and  there  prove,  to  the  aatia^wtkm  of  at  leaat 
foor  membera  then  pceaaat  of  tbe  gaaerd  eaiandHae,  that 
for  aay  of  the  riaaoni  ■itaraidi  h»  b  dIatnaMial  or  aiMud 
from  aerviog  on  the  ooaiaittee  for  wUdi  ha  haa  baao  a* 
chosen,  or  if  any  anch  member  prove,  to  tha  aattsftuijion  of 
at  leaat  fbnraieidMrs  then  present  of  the  geasrd  oomiolttee, 
that  tbore  are  any  circnmstancea  in  his  case  which  render 
him  indigiUe  to  serve  on  snob  sdect  comaiittee,  sndi  cli^ 
cumetaociee  having  regard  solely  to  tbe  impartld  cliaracteT 
of  the  triboad,  the  geoerd  committee  sbdl  prooeed  to  choose 
a  new  committee  to  try  that  petition,  atlf  thatoMmber  liad 
been  objeetad  to  by  any  puty  to  the  petitioa  t  aadlfwitMa 
one  <inartar  of  .an  hoar  after  tha  time  mantloaadln  tha  notica 
no  monbar  ao  appear,  of  if  aay  aaeaaber  ao  appnariag  do.not 
prove  his  disqnalifleation  or  exeoae,  to  the  aatjahatloa  of  at 
leaat  foor  memtrara  then  present  of  the  geoerd  ooaimitlea, 
the  select  oommittee  shall  be  taken  to  be  appointed. 

67.  That  at  the  meeting  of  the  Uonse  1^  Commona  for 
the  despatch  of  bvsineBa  next  aftor  any  auch  sdect  committee 
haa  bean  ivpointfld  the  gaoard  coomiiUee  a  electiena  ahaU 
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Npart  to  tin  hovM  the  bums  af  tiie  Mlsot  eraiBilttoe  ap. 
pt^Bted,  aodsbaU  mn  to  ■«eli  report  ilt  petiUms  nhircd 
to  tbem  by  tiM  bouM  wUeh  Mt«to  to  tht  rttarn  or  «l«otioQ 
of  wbkth  soeh  Mteot  ooBMHtM  to  appointed  to  try  tlM  DMriti, 
and  iril  Heto  «r  MtaM  wUdi  ikd  luTo  booD  Mlvond  to  tbnn 
aWMr  perty,  and  aaoh  report  ahaU  be  poWahel  with  the 
TOtea. 

M.  That  at  or  beftar*  4  'o'ehMk  on  tbanext  day  onwhleh 
the  honoa  moatafor  tho'daapateh  of  boalnaaB  after  aueh  report 
the  five  memben  oheean  to  bo  tba  aoleot  oesnmlttee  ihaU 
attend  in  thefar  pUoee,  and  shall  badm  diq  wrtinff  the  honse 
be  awom  at  the  table  hj  the  derk  weU  aad  tmly  to  try  the 
natter  of  the  petWona  referred  to  tim,  and>a  Ime  jad^ent 
to  give  aeeordiDg  to  the  etideaoe,  Md  ahall  be  taken  to'ba 
.naileel  eoanaitM  lagal^  i^polataa  to tqr aad datennhie 
the  maritaof  Aa  return  oraleelion  ao  rafbired  to  than, 
and  tbm  hvaB^  ^  appolDtBent  shall  not  bo  oalltd  fat 
qaeaHoB  on  any  gT«nnd  tHiatotrer)  and  the  nwBber  ao  ap* 
pointed  from  the  durinnen's  panel  dull  be  the  dialrman  of 
aaefa  eoouBtttae ;  and  they  stAll  not  depart  the  hooae  Qotll 
the  time  for  the  moating  of  onoh  eomBhtee  la-flied  by  the 
house. 

60.  "ntnt  If  any  tnember  of  the  add  aaleot  aovndttea  do 
not  attend  hi  hla  place  withia  one  boar  alter  4  o'doek  on 
the  dqr  appointed  for  aweariof  the  aatd  oonHnlttae  (providad 
the  hoeaeeita  eokmg,  or  If  ant,  Oan  wHUa  the  Uke  tine 
on  the  ftaUowing  day  of  aUifaiv,)  ar1(  after  atten^nff.  any 
member  dqiart  the  bouae  heAwe  the  said  oonualttoe  la  awom, 
— Isea  the  eommtttee  be  disobwged,  or  theaweariagorthe 
aafal  oommlttae  be  a^toorned,  he  ahall  be  ordered  to  be  tdcen 
Into  the  onstody  of  the  serjeant  at  arms  for  tueh  neglect  of 
Ua  doty,  and  ahall  be  pwd^ed  or  censored,  at  the  diaer*. 
ttea  of  the  heoae,  ooleaa  tt  ^>pear,  by  BMt  specially  stated, 
and  verifled  npim  eath,  tint  aooh  mmaber  waa  by  a  sadden 
•oeidmt  or     naesisHy  prevented  tnm  MUnOng. 

70.  That  If  ai^  aaeh  abaant  member  be  not  breu^  Into 
the  hooea  wttfdn  three  boura  after  4  o'elookoa  the  iuf  ftrat 
^pointed  IbrsweMring  the  aald  oommUtee  (provided  the 
howe  aMa  ao  leaf,  or  If  not,  then  within  the  Uke  time  on 
the  ftdlowlnf  day  of  altting,)  aad  if  no  eoAoient  eauao  be 
ahown  whereon  the  house  ^pensea  wHh  tbe  attendanee  of 
aoeh  abaent  moDaber,  the  awearing  of  the  oommlttee  ahall 
be  a^bomed  to  tbe  nest  meeting  of  the  boose :  and  all  the 
meeaber*  of  the  said  eommlttoe  ahall  bo  bound  to  attend  In 
their  phwaa,  for  tbe  purpooe  of  being  awnn,  on  the  day  of 
the  BOKt  meatinf  of  Iha  haua^  InHkemaamraaoBthadey 
flrat  ifipfldnted  ftar  that  purpose. 

Tl.  Thai  If  00  day  to  vrtddi  the  aweartng  of  the  said 
•ammlHeo  la  so  adjonmad  all  the  members  of  the  eommlttoe 
do  not  attend,  and  beswom,  withtn  one  hour  after  4  o'dodt 
(proTlded  tbe  house  alta  ao  long,  or  if  not,  then  wltUn  tbe 
Uce  time  of  the  fUfowIng  dqr  of  sitting,)  or  if  on  the  day 
flrat  i^wtotod  for  awaaring  the  aald  oomaaHteo  suflelent 
oanaebeahowntothehouaobolare  imaMng  why  the  attaiw 
danoe  of  any  mei^Mr  of  tiia  ooaaaiHtae  ahodd  be  dispensed 
wHb,  tfaea^  oonarittaa  AaU  be  taken  to  bo  daebnrged  1 
and  the  gea^rt  eawmlWae  ahril  meat  on  the  ftillowfaig  day, 
«r  If  aoeh  Wtawlng  dqr  happen  daring  an  adJoammeQi  of 
tbe  hoaae,  then  «n  the  day  to  wMoh  the  boose  stands  ad- 
journed and  ahaK  prooead  to  ebaoae  a  new  eomndttoaflnm 
the  panel  en  serrlee  ftr  the  time  being,  In  the  mennar  hereto- 
belbre^oTlded.  aodnetfeaef  BBih meeting  AaUbe  pub. 
Itabed  with  tbe  rotea. 

rt.  That  tiw  bouae  ahall  refer  ^  patithma  and  Uata  atu 
MBod  to  the  report  of  the  general  oommlttee  of  eleetlena  to 
lhaealeoteoamdtteesoiVpidtttedandawon,  and  ahaa  order 
the  aald  eeleot  oomnAitoe  to  meet  at  a  oartaln  time^  wltobi 
fl4  boura  of  their  being  awom  at  the  tdile  oflhe  heuae, 
leae  a  iSan^t  ChrittmoM  (fay,  or  Oeod  fWdqr,  tatervene ; 
and  the  place  ofth^  meeting  ahall  be  some  oonvenleot  room 
or  ^aoe  adjaoent  to  the  Honae  of  Commona. 

78.  That  evny  aaob  seleot  oommittoe  dull  meet  at  the 
time  aad  plaoe  appointed  for  that  pttrpMe,  and  ahall  proceed 
■to  try  the  meifta  of  the  election  petition  so  referred  to  them, 
and  they  elmn  alt  from  day  to  ditr,  Shw%,  Ciferiwrno*  (fay. 
and  OoMf  A-Mqr  only  excepted,  aad  AOk  nam  adjenm 
for  «  knger  ttaae  than  84  hoara,  aalaae  a  AmAy,  Giriti. 
mnJtft  or  flaerflWJby  tolWTine,  uMlaeueh  eeeenot 


more  than  24  hiSan,  andudve  erf  nA  SmJu),  CbigM, 
rfoy,  or  Oood  FHd^,  without  leara  from  the  hooM,  im. 
motion,  and  special  oaaae  aaalgnod ;  andifOu  hoQiibiiii 
ting  at  the  time  to  wUohaadi  aaleot  oommlttee  It  a^owDii 
then  the  boeineea  of  the  honae  almll  beamjnd,  iBdaattS 
ahall  bo  made  fiir  «  fartbar  a^oummantfnraaytiMtik 
fixed  by  the  homo:  provMed  that  If  aaeh  "^tT  fmrnui!. 
have  oecadmi  tolfply  or  raport  totfaehoose,  Mdthehai 
be  then  a^jo^^od  ^  niore  than  S4  hauta,  M^stUetM^ 
mitteemay  alaoadjoBmeothedayippointadfa-thaaMttM 
of  the  house. 

74.  Iliat  no  eTidenceahalll»egfven  before  the  Hbetew. 
mlttee,  or  before  any  commiselon  iaened  hj  soek  mnadttai^ 
against  the  validity  of  any  voto  not  inoloded  la  taiif 
Me  of  Totera  deavarad  to  the  ganawl  lawtiim.  w^ 
Any  head  of  irtjoetion  to  any  TOtet  IndndadlamyaHklii 
other  than  one  iirUiii  Tiiiada  iiiaiitflail  agaliial  Ma  lanjH^ 

75.  That  no  member  of  any  naeh  aitodt  eaMUlm  iM 
^eot  Umoelf  fk-om  the  eame  wtthont  leave  fenmHubint 
oranexonaa  allowed  by  the  bonaant  the  nait^ttlaftbHii^ 
ftiv  tba  oauae  of  atdtneaa,  vevUod  upoa  the  eethof  MsmA. 
oal  attondant,  or  fbr  other  special  oaoaa  ahewn  1^ 
aad  tat  every  snoh  oaae  the  mamhor  to  wham  mA  hsn  ■ 
grantod  or  evenaa  allowed  dull  bo  diaebaigad  Inm  altni 
ing,  and  shall  not  be  entitled agato  todtar  TCtoODnct 
eommlttoe:  end  wmk  aatoat  oemmlttae  ahttBaatwiitwl 
aB  the  mombara  to  whom  aoeh  loanre  hes  net  been  pnM; 
nor  exenae allowed,  are  met;  and  In  caae all aadiaiabei 
do  not  meet  wltUn  an  hoar  after  the  time  eppoiatsd  teth 
first  meeting  of  each  oommltloe,  or  within  an  hear  alWih 
thse  to  which  euch  committee  haa  bean  e^tomned,  a  httim 
adjournment  shall  be  madoi  and  ropottod  to  the  Umif 
their  chairman,  with  the  eauao  thereof. 

76.  That  eveiy  member  whoae  afaaanea  wiOaatbMn 
OKeose  la  ao  reported  ahrilbe  dlreetedtoetteadHtbwi 
at  tta  next  dtting,  and  afaaH  thm  be  erdarad  to  bthkn 
tato  the  eoatody  of  the  ae^eaat  al  arma,  ead  akaB  he  fanliUi 
oroenaved,  at  the  aeerethmaf  ttie  heoee,  wliailt^pMr. 
by  fuu  Btatod,  and  verified  apeo  oa^  Oataadi  Mnto 
waa  by  a  andden  aooidant  at  1^  nBOaaalty  pBONBtii  ftm 
atton^ng  the  said  seleot  oemmlttae. 

77.  nmt  an  eleetloa  OMUiMee-efaaU  DOtbedhNhrib; 
reason  of  the  death  or  neaeBsary  abaenee  of  one  cr  tVBBm. 
here  thereof  oidy,  but  the  remaining  mambw  iWI 
fbrwardeonstltatothaeoBmilttoe;  andlf  MMraanrkeoeet- 
Blon  for  oleeting  a  new  didrman  en  toe  daatharauMn; 
abaeoee  of  the  ehalrmBD,  tterwaainlog  membmefihem^ 
ndttee  atell  elect  one  of  tkaneelvaa  to  be  ohakami,  wliT 
in  thateleattoB  therebeaaeqndmuBbarofveloMatDm- 
ber  wbeee  aame  etondefereaMMt  In  tiwHstef  iheeiimitw 
es  reported  to  tbe  hoaae  aha&  hava  n  eastiag  vota. 

78.  Thai  If  tba  number  of  mambare  aUe  to  attesdv? 
each  seleot  ooannlttee  be,  by  deott  or  otliarwlse,  leM 
to  leea  than  tiuree,  and  so  oootkiue  fbr  As  nam  of  ibm 
daya,  anoh  adeeioommUteeahallbe  AeaotvedCneiftlDlh 
ease  hereinafter  provided,)  end  eaotbw  ahaB  to  vphui 
to  try  the  petition  refbired  to  MBh  eeeaiaMtaa  I  aad  tht  pBi- 
ral  eoBUHmee  nd  membaiB  ef  tbe  AabimA  pmdibfl 
meet  for  that  purpoee  ee  eoen  aa  emivaalently  wkj  }»dte 
the  oooaalon  ariaea,  at  a  d^  and  heartobeappoiittdbT 
the  generd  eomadttea,  aad  nolleo  of  aaeh  meetlageMk 
pafaHahed  wM  the  votaa;  nd  aU  tbapriutsilagiafwrt 
former  oommlttee  ehaQ  be  void  aad  of  no  eflbet:  pmiM 
tiut  if  all  tbe  partlaa  bafora  the  oecMilttae  eeaaaet,  tbtn 
Temafaiqc  menbora  (rf  the  eemmluaa,  or  tboaalcrmmtei 
member  If  oi^yoMk  ahall  eoatlme  to  Ml^  andriultbMi* 
nrwm  eonauince  too  oommtnee. 

78.  That  whaMver  any  aaah  edeot  oomaMtaitthtak 
neoeoaary  to  daOberato  eaaeng  thaaBorivae  open  aay  ^Hifla 
arMog  in  tha  oonrae  of  the  Mel,  ornpoa  thedsUrainta 
thereof,  or  upon  any  reaoiutiecioonceralnglhOBitMrtftkc 
petition  referred  to  them,  ae  aoon  aa  tiiey  tofe  bnnl  (be 
evidence  vid  oouneri  on  both  sidesrdattve  thereto,  thanw 
where  they  tit  shaU  be  cleared,  If  they  ihlok  proper,  irliibt 
tile  momben  of  the  oommittoe  oondder  tberaof. 

80.  That  all  queetione  before  tbe  eomaiittee,  If  br  Ai 
time  bring  eonsMlng  of  men  dunoae  maote,  ihdkt 
Aoolded by  a  m«}«vlty  of  veleeai  and  whiMvar  thtvaw 
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m  mqimX  the  efaaiziiiu  ibdl  ban  «  cmUov  Tidoa ;  and  no 
MttlMr  gf  tkt  «oninittM  ihaU  be  allowad  to  ntwtia  fnm 
lOtiag  o»uiy  qaeitioB  oo  which  the  comatttee  is  divided. 

81.  Hut  whenever  ths  B«lect  ooamittee  is  divided  upoa 
wj  qnwtioD,  the  aamM  of  the  Dienben  voting  in  ttte  afflr- 
Mtivo  ud  In  the  negmtive  shall  be  eotued  ip  the  miaotef 
of  the  uid  eommittee^  and  thall  be  reported  to  the  boueet 
with  the  qaestioM  cm  wUtdt  mch  dividou  wom^  wi  the 
nme  time  with  the  flnel  repOTt  of  the  committee. 

St.  Tbat  mtrf  laeh  ftnunittiHt  iball  beattaoded  bja 
ihflrt.h—d  miter,  upp^iataibj  the  derk  of  the  Hooae  of 
Commone,  end  Mroni  bj  the  ohainnaa  tnly  to  take  down 
the  eridHMe,  aad  from  day  to  day,  as  ocooion  reqi^rw, 
to  write  or  oaose  the  aame  to  be  written  in  words  at  length. 

83.  That  every  sQch  select  oommittee  may  send  for  per- 
BOOM,  papers,  and  records,  and  may  examine  any  person  who 
has  Bobaotibed  the  fttHHaa  which  such  saleet  oonuuittee  are 
appomtod  to  try,  onleee  It  otherwise  appear  to  such  com- 
aittae  Umt  ta^  penoo  ia  an  latereeted  wttoeasi  and  they 
■hall  cumiM  all  the  wltoeeeea  who  eeoe  before  them  npoo 
oeth,  which  oeSh  Qm  tHetk  atteodinf  tach  select  committee 
adndoisterf  Mdirangrperaoasommoned  by  eneh  select 
eomanttea^  or  by  the  warrant  of  the  Speaker,  (wliich  wsr- 
Tsnts  the  Speaker  m^  Issue  as  he  thinks  ftt,)  disobey  saeh 
summons,  or  if  any  witness  before  soch  select  committee 
give  btae  evMeoGe  or  previricate,  or  otherwise  misbehave 
in  giving  or  refusing  te  give  evidence,  the  chairman  of  such 
select  committee,  may  at  any  time  during  the  course  of  their 
proceedliigs  report  the  tame  to  tbe  house  for  the  InteiposU 
tionoTthe  mri^ovlty  or  aeaeare  of  the  beaae,  andmv>  by 
a  wanant  Under  Us  hind  directed  to  the  se^eont  at  arms, 
or  to  tds  deputy  or  deputies,  commit  such  person  (not  ttmng 
a  peer  of  tbe  reahn  or  lord  of  paHlament)  to  the  custody  <rf 
the  said  Serjeant,  without  bail  or  mainprise^  for  any  time 
not  cieeeCag  94  hours,  if  the  house  be  then  sitting,  and  if 
not,  then  tar  a  time  not  exceeding  S4  hoars  after  tiie  hoar 
o  whkh  As  boose  atands  a^oomed. 

84.  That  where  in  tiibi  aet  anything  la  reqiUred  to  be 
reriied  oa  eath  te  the  Honee  of  Coauaonsi  the  derk  of  tbe 
Beuee  of  Coawns  mqr  administer  an  oatitfbr  that  purpose 
or  an  aSdavH  (br  sBoh  pnrpoaa  be  sworn  b^ore  any  j  OS- 
lice  of  (he  peaee  or  mMter  of  tiu  Ugh  Cout  of  Chancery. 

6A.  That  every  pereon  who  wilfidly  gives  fUse  evidence 
before  the  Boose  of  Commone,  or  I>efore  any  election  com- 
mittee, or  before  the  examiner  of  recognliances  or  taxing 
oScer  of  the  Hoose  of  Commons,  under  the  proviidons  of 
this  aet,  or  who  wilfully  sweera  fidsety  in  any  ^davit  shall, 
oa  conviction  thereof,  belUUetotbepeaaltleaof  wUftdaod 

86.  n«t anry aadiielaetcoaunltteeilull trythemeriu 
of  tbareem  er  aleetkn  coaspialned  of  in  tlie  eleetlon  peti- 
tkn  referred  to  than,  and  ahali  dstBWatoe  by-  a  mO^Htty  of 
valeee.  whether  the  sitthig  members  or  dtber  of  them,  or 
any  and  wlut  other  person,  wer«  duly  returned  or  elected, 
or  whether  the  election  be  vcrid,  or  whether  a  new  writ 
oogfat  to  Innue,  which  detemdoatioa  shall  be  final  between 
the  parties ;  and  the  house,  on  being  Infonacd  thereof,  ehall 
order  sodi  report  to  be  entered  In  their  Juumals,  and  shall 
^ve  diieellooa  for  cooftrmlag  or  altering  the  return,  or  for 
erderbsnretnratobenMide^  (W  (brlseuiag  a  wtHfor  anew 
alsetien,  ar  for  eanjrinc  the  aald  detennbuttlon  Into  execo- 
thm. 

87.  That  if  soy  suoh  idaet  eoounlttea  emne  to  any  reeo> 
hitkn  other  than  the  determination  above  mentioned,  they 
■hall.  If  they  think  proper,  report  the  same  to  the  bods^ 
and  the  bonae  may  oooflirm  or  disagree  with  enoh  resolntitm, 
sad  tteke  saoh  orders  thereon  as  to  them  seems  proper. 

86.  Thst  if  ttie  parliament  be  pronged  after  the  Bf^oiat- 
BMot  of  any  select  committee  for  the  trial  of  any  election 
petition,  and  before  Ih^  hare  r^rted  tb«r  determination 
thereon,  soch  eoaomHNe  eMI  not  be  dbsolved  by  such  pro- 
TOgatian,  bnt  shall  be  ttumby  adioumed  till  12  o'clock  on 
the  day  fanaudiatdy  fdtowlag  that  on  which  parliament 
meeu  again  tor  the  despatch  of  business  (Smufoy,  Croud 
Friday,  and  CArufsuts  dug,  ahrays  exoapted ;)  and  all  pro- 
ceedings of  Bttch  committee  end  of  any  Oommiasion  to  tain 
evidcMO  issned  and*  (he  euthccity  of  such  committee  shall 
be  ef  Um  Maa  lorea  and '•flbet  M  Jf  pvUaMnt  had  not  bean 


BO  prorogned;  and  studi  eonadttce.ahall  meet  on  tiw-day 
andhourtowhkdtitlsaoadjouraed,  and  shall  tbenestorward 
continoe  to  ^  ft«m  day  today,  notU  they  have  reported  to 
the  house  their  determinatiOB  en  tfaemerttsof  sochinCitlen. 

69.  That  whenever  angr  eosamittee  lypdntadta  ley  an 
eleetim  petition  reports  to  the  iwmie  that  soeh  petition  wee 
frivolous  or  vexatious,  the  partiee,  (if  any.)  who  have  ap- 
peared before  the  oommittee  ia  opposition  to  oneh  petition, 
ahaU  be  aatitled  to  raeover  from  the  persons,  eranyof  Ihesa 
who  dgnad  sMh  petition,  thsMleoatahndeapeaaeanUeh 
awdi  parties  have  laeiUTed  In  oppoalng  the  same,  aoeh  eaaia 
end  a«f  miss  to  be  aBOerttfned  fai  Uw-mannor  Iianln.«fter 
directed.  > 

90.  That  whenever  aaohoommittae  rqporte  te  the  bouse 
that  the  oppesitioa  made  to  any  eucb  petition  by  any  party 
awearing  before  them  was  MvokmA  or  veantieoa,  the  per. 
sons  who  dgned  snob  petition  ahaU  be  entitled  to  recover. 
tma  tbe  party  irith  reepect  to  whom  aoob  report  b  made 
the  fnfl  eoaU  and  ajpiuaei  whleh  awih  palUaaaiateve  la* 
enrred,  sneh  oaata  and  espouea  to  ba  inwftahMli  In  the 
manner  lwTdn«fler  dbrooted. 

91.  That  wheoever  DO  par^  has  appeared  beflMe  any  Boefa 
oommittee  In  oppoeltion  to  airob  peUtieo,  and  sueh  eonu^teo 
reports  to  the  bouse  that  tbe  elMtion  or  retoni,  ontheeoiis- 
sion  or  InsuOeiency  of  a  return  nomplnined  of  ia  such  peti* 
tlon,  was  vexations  or  corrupt,  the  persoos  who  signed  sueh 
petition  shall  he  entitled  to  reeover  from  the  sitting  menbera 
(if  any)  whoae  eleetion  or  retwro  la  com  plained  of  in  auoh  peti- 
tion (mch  ^ting  members  not  baviag  given  netioe  ot  theie 
Intention  not  to  debnd  the  aauie,)  or  from  any  other  panona 
admitted  by  the  honee  to  OHMMoendt  petition,  the  IbHooato 
and  expenses  Inenned  In  preaeautlng  Ihipatitfon,  aneh  oiiata 
and  expeosee  to  be  aaoertainad  In  tha  lamar  hsrtin  after 
diMcted. 

93.  That  if  any  grooad  of  ohfeetion  beautedegaloatany 
voter  in  any  list  of  voters  intended  to  be  objected  to,  and  if 
euch  select  committee  be  of  ofrtnlon  that  eocb  objeotkn  was 
frivolous  er  Tcxationa,  they  shall  report  tike  eame  to  the 
House  of  CemasoBa,  together  with  the  other  matian  nlil* 
ing  to  the  enid  petition,  and  tbe  opposiU  party  shsll  ineneh 
case  be  entitied  to  reoover  from  the  party  on  whoae  behalf 
any  aneh  objeettena  were  made  tha  Ml  oosia  and  ecpiHea 
iaoarred  by  reason  of  tach  fHvoleoa  or  taiaHaaa  ob^aulkus, 
audi  eoBia  and  expenses  to  ba  aseevtalnad  te  the  aHmar 
berdn^fter  directed. 

M.  That  ifeitberpar^  make  beftrntiMsstdedeot  eoou 
ndttee  any  tpeelie  dlegation  wlA  regwd  to  the  eondnet  of 
the  othCT  pertj  or  his  agent,  and  either  bring  tw  evidnMai 
or  aneh  widenee  that  the  eoMnittee  ia  of  epinian.lhnk  aoeh 
aUegntion  was  aade  vrtthont  any  waaondila  or  prebdda 
ground,  the  eanndUeo  iMj  hnte  andi  orden  fcr  the  pag» 
moot,  by  Ae  party  mddag  sneh  nnloanded  aUegntfan,  M 
the  other  p«^,  of  dl  eesis  and  espepsis  Inenrsedby  reaean 
of  sneh  anfonnded  sllegation,  andijoeto  and  eapensea  to  he 
aaeertained  ia  the  maooer  -herda.aftar  directed. 

94.  That  tbe  eoata  and  expcnees  «djodged  .by  ai^  auoh 
adect  committee  to  be  paid,  or  whloh  ollwuii  hu  may  becoese 
peyable,  under  tbe  proriahms  of  this  net  er  the  saldradted 
aet  of  the  8th  Vie.,  to  any  party  prBaaenHng  or  appidng  er 
preparing  to  oppeee  any  eieetko  petitien,  nr.toany  witniii 
anmonad  to  attend  bat—  any  an— ilHti,  oHiw  the  p*»> 
Tiaiona  eftUa  or  the  add  twM  aet*  ahall  be  Mewtalnad 
in  manner  follovring ;  (that  la  to  aay.)  oo  tfpbaatinn  made 
to  tbe  Speakw  of  tbe  Bonee  of  Commooabranypetitiontr, 
party,  or  witness,  fbr  aaeertalaing  sudb  eeetsandeapense% 
not  later  than  three  ealendar  moatfas  after  .Um  deCeiaslaetlon 
of  the  DMits  of  sneh  petition,  oraflerany  order  efitlie  honaa 
lor  dlsoiwrging  ttte  order  of  reEsrance  of  snob  potitien,  t* 
the  general  oonuntttoo  of  dectione,  or  after  tite  vdtbdra«Md 
of  any  petition  na  haeala.te(iHa  pMvida^  the  ^aakor  ihaB 
direct  the  same  to  ba  taxed  by  the  axaminerrtf  reeegniianBa 
er^tlMtart«afl|oerof  tiMHaaaadrOBMsanB}  andthe 
BsM  esaiafaierflr  tnatog  o^iar  ahaMnwdna  and  tax  aanh 
ooets  and  ezpensee,  end  ahaU  report  the  aaionot  thareef. 
together  with  the  name  of  the  party  Uatde  to  p^y  the  aame^ 
and  tbe  name  of  the  perty  entitled  to  reodve  the  same,  to 
tbe  Speaker,  who  thaU,  npon  ap^ieelionaudeto  Urn,  deliver 
to  the  perty  a  eei liaenK, ,  dgned  by  himeeM,  n^reedagthe 
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MDoont  ei  Um  owta  aaA  •xpenaas  aUowad  in  soch  npfnt, 
with  ttM  name  of  tb»  paitj  Uable  Ut  the  Mme,  Bad  Um 
BUM  (tf  the  [Nuij  ontiUad  to  reoetva  the  Mme ;  sad  ancb 
owti&Mte  «o  ^ncd  Iqr  the  Speaker  ^1  be  eoadadve  erl- 
dtnee  for  aBpiirp«w«  wlHtever  a>  well  of  tbeaoionnt  ofUw 
dawand  aa  of  the  title  of  the  {wrty  therein  Duaed  to  reoover 
aame  from  the  part;  Iherrin  atatod  to  be  liaUe  to  the 
pqraiait  tbereofi  ladthji  pity  dalwlag  oadortbe  umt 
ahall,  tiptm  p^rment  tberiii^  i^ve  *  rM«i^  at  thm  toot  of 
sadi  certifloate,  fMA  ihaQ  be  a  aoffldeat  dhidiarge  for  the 


95.  ThatthaexandaarofreeofnisancaiortheHidtaaiiif 
offloer  maj  upon  oath  any  part;  oUlmlog  anj  sooh 

eeata  or  expanaea,  and  aay  witoaaaea  teodwed  to  him  for 
txamlnatloa,  and  may  rootive  aSdavha  awom  before  him, 
VP  before  as;  maoter  of  the  high  Court  of  Chanen;,  or  an; 
jaatiea  of  the  peaoa,  ralatiTa  to  aaidi  ooata  or  axpaaaet. 

M.  Tkattbopar^OBtHMtoaoA  taxed  eoauaadexpen- 
aaa,  or  Ma  or  bar  aaaaulora  or  adadidatratora,  majdemaad 
the  iriiala  aauMnt,  ao  ovtUM,  from  aiijoaoarBMra<rfthe 
pnaonallablo  to  the  pajrawif  tberaoft  a^la  oaao  ofooopa;- 
moot  thareofi  on  demand,  ma;  reoorer  tlw  aama  b;  aetioti 
of  debt  In  ao;  of  Her  ]kb^eet;'s  oovrta  of  record  at  Wtat- 
mtiu(«r  or  DhUim  or  in  the  court  of  aeaaiim  tn  Scotland,  in 
wUeh  notion  k  ahall  be  anffioient  for  the  plaintiff  to  declare 
that  tbo  defiaadant  ia  indebted  to  Um  in  tlie  aum  omtiuied 
In  the  aald  oertifleata;  and  tha  aaid  plaintiff  shall,  upon  Al. 
lag  the  aaid  deolaratioa,  together  with  tha  said  eertiScate 
and  an  aBdavlt  of  awA  demand,  be  at  Ubert;  to  aign  Judg> 
■ant  aa  for  want  of  plea  b;  oU  dioU,  and  Uka  out  eseeution 
for  the  aaid  •am  ao  mentimied  in  the  aaid  oettifloata,  toge> 
fther  with  tha  ooata  of  the  add  action,  aocoTdlBc  to  dne  oouTse 
J  law ;  provided  that  the  validity  of  inch  oertifleata  (tlte 
handwriting  of  the  Speaker  thereunto  being  duly  TerlAed) 
ahall  not  be  called  in  qaeatioo  in  an;  court. 

97.  That  In  every  oaaeao;p«raon  from  whom  the  amoDUt 
«f  audi  eoeta  and  ezponaaa  have  been  ao  recovered  tn^  ro- 
oOTw  in  like  manner  from  the  other  peraona,  or  any  of  them 
Clf  awA  tlwn  faa>  wbo  are  Uafale  to  tha  p^—iil  of  the  aame 
ooala  and  aKpaoaaa,  a  ptoportloaaU  aharo  tberao^  aooord- 
Ing  to  the  estoot  of  tha  liability  of  ea^  paraon. 

06.  That  if  any  person  huring  subaoribed  an  eleotion  pe- 
titSoo  praaeolod  under  this  not,  or  under  the  aaid  recited  act 
of  the  8th  Tiot.,  neglect  or  refuse,  tor  the  space  of  sevea 
daya  after  demand,  to  pay  to  any  witneaa  summoned  cm  his 
belialf  bofbre  any  committee  under  the  provisions  of  this  or 
tha  aaid  aet  the  a«m  ao  eartlSad  by  the  Speaker,  oader  tha 
Htbority  of  Ma  or  tba  a^  aat,  to  ba  daa  to  moh  witneaa, 
er  if  aoeh  petitioner  nagtaet  or  refcaa,  Ibr  the  qaee  of  six 
■aatba  after  daasand,  to  pay  to  an;  part;  omwaing  the 
add  patUIOD  tha  enm  ao  oartifted  b;  tha  Speaker  to  be  due 
to  such  part;  for  Ida  eoeta  and  expenaea,  andif  anohnegleot 
or  reAud  be^  within  one  ;ear  after  the  granting  of  such 
oertifleata,  proved  to  tha  £^eaka-'a  aaflsfaction,  b;  affidavit 
awom  befm  any  master  of  the  high  Court  of  Chancery  (and 
such  master  la  herelqr  authorized  to  adwlnlater  each  oath, 
and  is  authorised  and  rsq aired  to  certify  snoh  afidavit  under 
hla  hand,)  fa  ever;  soeh  caae  every  paraon  who  haa  antared 
into  a  raoogdianea  nlatinf  %a  patUioa  andar  the  pn^ 
yUobb  oftUa  or  tha  aaU  radtad  aot  ahall  ba  hdd  to  have 
rna^o  deikalt  in  Ua  aaid  reeognisanee,  and  the  Speaker  of 
the  Home  of  Commons  shall  tberenpon  certify  such  rooog- 
nlxanee  into  the  Court  of  Exchequer  in  fki^&nuf  If  tha  per- 
aon  wbo  entarod  Into  such  reoogniaanoe  redde  in  EnghnJ, 
or  into  the  Coart  of  Exchequer  In  Irtlamd  If  such  person 
rastds  in  IrUmd,  er  Into  tba  Coort  of  JBxehequer  in  Stot- 
U»d  if  aoefa  parson  reside  in  ScUkaul,  and  shall  also  certify 
that  aoah  paraan  haa  nada  dabnlt  tfasrda,  aad  atuh  oertifl- 
eate  alatt  bo  eoadndve  evMeaea  of  the  validlt;  of  saeh  ro- 
aegnisanee  and  of  such  default ;  and  the  recognisance,  bdng 
ao  esrtlfled,  if  the  person  who  entered  into  inch  reoognisanoe 
radde  In  Englmad,  shall  be  delivered  by  tlie  clerk  or  one  of 
tba  dsriu  aesistaat  of  tits  House  of  Commons  into  the  liandB 
of  the  Lord  Chief  Baron  or  one  of  the  barons  of  the  Court 
of  Bxebaqoar  in  En^mni^  at  of  some  officer  appdntod  by 
tha  eoart  to  raeaira  tha  same,  er  if  saeh  paraon  redde  in 
InUmdat  Seotkmd  rimll  be  traaaadttad  ttramh  tha  port, 
iB  WMar  berdMAar  mwtlMMd,  to  tht  €U«r  »«a  af  the 


Coort  of  Exdiaqner  In  InlnJ,  or  to  one  of  At  JadfMtf 
Uie  court  of  eeadon  diachargtng  for  the  time  the  powwi  M 
duties  of  the  Court  of  Exchequer  in  5ce</and,  at  the  cm 
may  require,  and  in  every  sudi  case  endi  ddiver;  or  trw- 
mission  of  such  recognisance  shall  have  tbo  aame  eStat  ■  V 
the  same  were  estreated  from  a  court  of  law,  and  thi  tittSj 
of  sndi  oertifleata  (the  baodwritii«  of  the  Speaker  thasMi 
being  ddy  varifted)  shaU  net  boealledinqnasrteainUgiii 
coort. 

f7b  ta  wmamadLJ 

MM  |aieelkaL-brM,lfc 

A TREATISE  ON  TBB  LAW  OF  INTBBPLBAD^ 
contrtnlnff  alt  Ow  mwrM  CuM  la  Ibb  OMSiiT  and  ta  bM 
iriOian  AHMMllx,  ooBtalniM  tba  ActS*  MTk.e.  8^  wlh  Itisid 
Ainda*lU.%te^  OTd«n,  snf  the  Bnod  ea  ■  VM^Mdlna  IrkB 
mMMMSkU,  Eiq^  BaiiMir.sUl,cv. 

EDWARD  J:  HILLXKBN,  1^  OnUBB  OOBI. 

NEW  LAW  BOOKS.  " 

A TREATISE  ON  THE  LAW  OF  PBOPERTT.  « 
■dmtiMmdbr  the  HOUSE  OF  LOBDa.  Br  Or  E.  LatJOOt 
1  vol.  nfX  9n.  41  lU  Sd.  tusnlt, 

'VBE  LAW  OF  HUSBAND  AND  WIPE.    A  Tn«l . 
i  oimwUwofHu*sn<liailWlfci«iwpf<aiywpeftfcM»»*i^ 
upon Roptt'i TrMttae. and flomWiw JbboV MolasaBd  lliiliiiHiai 
Br  J.  B.  WRIOHT,  Rtq.  oftta  Inur  Tmtit,  BarrtHar  m  law.  Ink 
roril  SfO.  £i  lOt  boanU. 

A TREATISE  ON  THE  LAW  OF  LEGACIES,  h 
the  lata  B.  B.  DONNUON  ROFEB.  Eio.  BeRMajU«i 
Orar'a  tnei  and  bjrH.H.  WHITE,  Sm)., BariMar.at-Uw.ar IWIA 
dterempla  Ptaith  BUtlon.  1  vohraTH hnadl. 


Lav.   1  *oL  >07m1  limo.  Ma. 

A TREATISE  ON  THE  LAW  OF  EFIDEXC^  ■ 
■dmkniMerad  Ln  EnglaiKl  and  IraUndj  wHb  IDmataUaw  tafe 
Amarican  and  odm  Forrign  Laws.  By  JORIT  PITr  TATLO^  H 
tba  Middle  Inople.  Buiittcr^Law.  8  *oh.niol8vft  AHi 

A SELECTION  OF  LEADINa  CASES  IN  TniM 
Bnncbeii/tbaLBW.vlthNotaa.  Bj  JOHB  WILUABim 
bq..  orthe  Inner  TaiHplt,BaTrirtcr.aUlAw  ThM  BMba.  I|&t 
KEATING.  Etq ,  and  JaHES  8.  WILLBB,  Ha4.,«rtts  timVmlk 
BsnWcnauUw.  iTob.n;alB«a.£^ 
nUESTIONS  FOR  LAW  STUDENTS  on  At  Simi 
W,  BdWon  of  Mr.  Serleant  Staphen'a  Hew  Coiwuatotkaw  Btt^w 

itMw  aULair.  I  ¥0l.  9»«.  doth  boardm«loa  lOk  ad.  .    ,  , 

A TREATISE  on  the  LAW  ot  BXBCimWI  ml 
APMIHaTBATOBft  Bf  EPWABD  yAOOH All yUjtg 
Oq^  Bamttar-atlAw.  Fowitt  MWm  mlinid  ItohNfafta 

'bDWASDJ.  MILU KEN.  Imw  BootaeBar md M Hill II.  Ifc0*> 
Oraan,  Dublin. 


IRISH  MANUFACTUBB  INDIAK  RUBBER  BLi& 
-L  IHO.  Slanubctuied  by  BICHABD  KELLT.  Bool  Ifeta,  likC«» 

U  Dukn  tba  taatha  aoA,  pHant,  and  trm  Wilamof,  nU  Ml 
BnalSnand  OrcM  thro^  the  »r.  In  BaWat  at  &  HladU^ 
NjC-^^owtr?  ahnt^aar^twted  witb  on  U>«  moit  lAtwl  Tarn, 

ParMeOalMW 

- 1  eumlaed  loar  Indian  Bnbbar  WariUna.  aad  M*^^ 
_Mae nwlariab «bkh an moatproparfcriMdiaiJ^Bi .  tdwi..  Bfc»*a 
advantMN In  uae not  jiaiiiiiFfT br  ahaBar  arttdw  of  ■inianiHiM 
•iiMcpl^aravenb^pilWi.  ltdotBaataoH.  aedWr-MMSM 
onth.l.-hwI.of'abanJCwAsm-W.    -TH01IA8  AKIHEU. 

Mr.  KaBr,  CcBaga<raeB.  Imbav  m  atBilitr;. 

JAMBS  O'DEISCOLL, 

PROFBSSSD  TBOWSBRB  MAKBB. 
9,  AMOLnBiUVrBBKr. 


AD  eewminitatloiu  for  the  IRISH  JURIST  aretDbeWtj**""* 
to  tba  iB,  wIttdM  Pabltohar.  B.  J  MILUKEV^  "N™*"" 
OBBBlTciliaawndanto  »IU  plaa- dw  the  ^SSS 
GoluiBna  of  tha  l»p«r  canw*  be  ooeuptod  ^th  •«»•«» 
^2>^n&U«n^!-w»  will  the  EdUoc  be  aecMnSaUa  te 
HaaiMcrlpU.  Ac. 


Tebms  of  SoBSCBiPttoa— (payaWe  la  """•J- 
Yearly,  Ma.       Hdf-yearlj,  I  To:      Qsailirty.  » 
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of  the  Gemdemm  who  Javour^ 

La»  and  Egmty  tt 


and 


I8B  Jurist  with  R^wtM  Sn  tht  tevaral  CourU  of 
Irelandt  art  at JhUowt  :— 

C  tftm  Blackbam,  E>q.t  uid 


I  Joan  PiTTKBiiirEDT,Siq>,Bar- 

rist«n-at-Law, 
<  WiiiiAM  BtJBKB,  EiQ.,  and 

Volb  CiMrtM...«  M.  <  William  Joait  DvHDAit  EUq., 

(  Banistcn^Law. 

r  CHABLKf  HAKI  HsMPBILLf  Eiq. 

Cqidb  EsdiMur»  \ 

/William  HicKtoB,  Esq.,  Bar- 

C    ri5ters~at  Law. 


C  Law. 

Queen's  Bench,  incind-  f  Flobxvcs  M'Cabtkt,  Eaq.,and 
inff  ClTil  BiU  and  Re-  J  Sahdel  T.  Pbct,  Enq., 
gfaitt;  Appeab  I  Barrirtara-atLaw. 

Excheqner  of  Pleas,  In-  (  Cbas.  H.  Hbmpkili«  Bfq.,  and 
ctedloff  Hanor  Court  j  Waliam  Hraxaov,  Baf.,  Bar- 
asd  BeglaU7  i^peala.  (    riatars-atOAir.  ^. . 

Commoa  Pleas  j  ""tS^S-STm""'"^" 


DUBLIN,  MAY  5,  1849. 


On  TMnl^.  the  96th  of  April,  Lord  John  Rns- 
sell  iiitndiaid  his  plan  for  an  amended  Poor  Law. 
On  the  mat  night,  the  Solidtor-general  for  Eng- 
land an  aneoded  Eoeombered  EaUtes  bill,  also  a 
bilj  foroonverrion  (rf  leases  for  lives  renewable  for 
erer  tirto  ^Umm ;  and  intiinated  that  it  was  the 
inteotiott  irf  govemment  next  session  to  introduce 
a  mearare  with  respect  to  judgmenta — the  effect  of 
which  will  be,  we  apprdiend,  to  repeal  portions  of 
the  3  &  4  Via  c  105,  and  make  judgmenta  no 
longer  a  charge  upon  land.   He  hinted  also  that  it 
vas  in  contemplation  to  improve  Uie  syston  of  re- 
gistratioa  in  this  country. 

Impwtant  measures  aU.  Last  year  we  were  so 
imired  to  revolutions  in  the  political  worid,  that 
ibm  is  Bov  no  amoont  of  legal  revolntion  that  we 
eanooteonmiplaie  with  fortitude,  if  not  with  cahn- 
Bcas.  And  are  wa  not  tried  ?  We  are  threatened 
with  the  eztiitetion  of  three-fourths  of  :the  business 
of  the  Court  of  Clisncery,  and  with  it  the  annihila- 
tion  of  onr  own. 

We  do  not,  Iwwever,  aequiesee  in  these  glooay 
uticipatioos.  Moments  of  depressiwi  may  arrive 
in  the  legal  as  in  the  mercantile  world ;  bu^  if  our 
profession  be  necessary  and  usefol  to  the  pnUk^  we 
shall  sorvive  these  periods  of  distress. 

At  the  moment  we  write,  when  the  bands  of  the 
Coivt  sf  Chaooery  are  full,  we  believe  there  never 
»u  a  time  when  the  a«ale  of  remuneration  was 


Jesi.  The  terms  on  which  our  leading  men  do 
busiaess  here,  wouM  amtae  onr  faretbran  in  Lon- 

tloa;  and  with  tlw  return  of  prosperi^,  oft  qmeuiio  I  time  now  connimed  by  solicitors,  and  a  precedent 
Am  wnifC,  Witt  retom  a  diffbrant  dasa  of  bnsinesa. !  for  celerity  may  be  established.    We  esroestly 


ration.  But  however  much  or  little  the  int^^ests-of 
the  l^al  profos^na  may  be  concerned,  th^cottd- 
deratkn  of  them  is  utterly  unimportant,  whn  jMm- 
pared  with  the  elfeetthat  maybe  produojraupon 
the  country.  ~  j 

With  the  experience  of  the  Incumbered  Ijlstates 
Act  of  last  session  before  our  eyes— our  pre^iotions 
of  ita  failure  now  admitted  on  all  hands — We  may 
be  excused  for  pausing  before  we  come  to  a  con- 
clusion as  to  tbe  likelihood  of  the  new  measure 
having  a  very  extended  operation. 

It  was  judicious  in  the  extreme  of  the  Premier 
to  let  it  follow  as  a  supplementary  statement  of  tlie 
poor  law;  for -except  the  dread  of  indefinite  poor 
law  pressure  be  removed,  there  will  be  no  pur- 
chasers. The  certainty  of  the  rate  never  exceeding 
a  certain  limit — if  there  were  no  rate  in  aid,  a  sub- 
ject still  left  in  the  dark — ^will  nve  to  the  new  mea- 
sure a  diance  of  aueeosa,  whid  its  cumbrous  pre- 
decessor had  not,  and  a  good  harvest  would  give  it 
a  greater  oo&  It  will  be  conceded,  that  fox  the 
operations  of  barter,  buyers  are  essential,  and  th^ 
have  been  mnch  more  wanted  than  legislation.  We 
do  not  depreciate  the  effect  of  the  latter,  but  the 
former  is  indispensable ;  and  however  sound  legis- 
lation may  invite  the  buyer,  his  zest  for  the  bargain 
will  be  contingent  on  the  quality  of  tbe  article  for 
sale.  We  anticipate  more  benefit  from  a  sound 
system  of  poor  laws,  than  from  a  temporary  Com- 
mission, When  we  take  away  the  glare  and  glitter 
of  novelty,  we  shall  find  this  Government  Commis- 
sion will  be  little  more  than  the  Court  of  Chanoeiry, 
going,  if  it  goes  at  all,  a  little  quicker.  The  chief 
utility  which  we  antidpate,  as  its  lasting  result,  will 
be  that  it  will  be  found  it  is  possible  to  abridge  the 


It  is  a  mistake  to  suppose  that  the  distress  of  the 
fiooBtiy  ia  beoefldal  to  lawyers,  and  equally  a  mis- 
take that  the  Coorta  of  Equity  will  fall  into  disuse 
if  the  eooatry  prosper  ;--it  is,  in  point  of  foot,  then 
that  dwyoone  into  most  letive  and  beneficial  ope- 


hope  that  safety  may  not  be  sacrificed  to  qwed. 

The  chief  pn^toaed  esoelleuoe  of  the  bill  is  the 
gift  of  a  parliamentary  title.  We  know  that  to 
the  public  generally,  and,  Jio  doubt  justiy,  an  inde- 
feasible title  00  a  skin  of  parchment  presents  a 
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powerful  inducement  to  purchase,  and  tbe  present  po- 
sition of  a  portion  of  the  country  doetf  ji^tify  strong 
meRsures  to  unsettle  j^perty,  and  by  sM  of  a 
new  tritmte],  tb  free  land  frwa  its  toad  of  inct^- 
brances.  We:  do  tiot  object  to  the  principle^  but 
we  conceive  the  legislature  iltoitoses  upon  the  pro- 
posed CodmussToners  a  task  greatw  difficdty 
than  Is  generally  imagined,  if  tfaey  eeek  to  do  tbis 
efiiKtuariy  and  justly.  As  we  unofentmid  the  state- 
ment of  the  Sdiotop^nml,  he  ^mpoau  not 
merely  to  sell  the  lands,  but  at  once  to  distribote 
the  parchaBe>  money.  For  this  olgeet  the  Commis- 
rioners  will  have  Uie  power  to  make  and  vary  rules. 
On  those  rules  hinge  the  fate  of  the  measure ;  on 
them  it  stands  or  falls.  The  legislature  shifts  the 
whole  difficulty  on  a  tribunal  the  o&pring  of  to- 
day*  to  die  to-morrow,  with  no  further  appeal  than 
to  the  judicial  committee  of  the  privy  council. 

The  rules  will  just  be  tested,  when  the  period  of 
their  dissolution  has  arrived ;  either  the  Commission 
will  merge  into  the  Court  of  Chancery,  or  the 
Court  of  Chancery  into  the  Commission. 

The  fact  is  this  i  after  the  statement  of  Sir 
Robert  Peel,  ministers  found  tli6y  could  rest  no 
longer  on  the  laitter^mre  system,  and  they  bring 
in  a  bill  with  a  disingenaous  dfsavowal  of  its  real 
originptor,  and  a  ilim^  ttoir  a£  its  having  been 
suggested  the  idea  ^a  West  India  Comn^on. 
It  has  not  the  merft  of  originality,  nor  has  it  tiie 
boldness  of  Sir  Robert  Peers  plan.  It  leaves  its 
nse  to  choice,  and  we  question  much  whether 
ft  will  not  be  disused.  If  Sir  Robert's  idea  had 
been  carried  out,  there  was  a  power  of  doing  a 
great  national  braeflt.  The  Government  took  pos- 
session of  a  province  bought  with  Qovonment 
money,  and  distributed  it  as  they  thot^ht  best. 
The  present  Bill  falls  short  t  it  leaves  to  the  choice 
of  own«-  and  incumbrancer  the  resort  to  the  new 
measure,  and  establishes  a  new,  untried  tribunal, 
necessarily  more  arbitrary  than  the  Court  of 
Chancery,  for  the  adjudication  of  questions  of 
property,  priority,  and  legal  rights. 

And  this  court  is  vested  with  the  most  unconsti- 
tutional powep-~that  of  determining  the  rl^t  of 
appeal  to  the  judidal  CMmnlttee.  in  other  words 
a  tribunal  is  appirinted  not  only  to  try,  bat  to  de- 
termine whether  the  trial  ia  to  be  atnolutely  con- 
clusive and  irreversible.  Except  the  force  of  public 
opidon  can  be  brought  to  bear  on  the  Commission- 
ers, the  veto  thus  given  them  is  the  most  arbitrary 
conceivable.  A  most  wholesome  check  given  by 
our  happy  constitution  was  a  right  of  appeal  ex 
debitoj'iatitite ;  that  right  kept  judges  in  awe,  gave 
-  security  to  the  suitor,  and  we  r^pret  exceedingly  to 
obswve  any  precedent  for  its  abridgement.  ' 

Such  extensive  prospects  -were  held  out  by  the 
first  act  for  the  sale  of  Incnmbered  Estate^  that, 
taught  by  tlie  experience  of  its  fiulnre^  our  readers 
wilTthink  it  but  wise^  if  we  oaation  them  against 
■forming  ezaegerated  Ueaa  of  the  present.  Its 
•necess  will  depend  on  so  many  oaosea — the  cha- 
racter and  capadty  of  the  Commlsrionen  their 

orders— the  conMence  that  fbdbe  proceedings  will 

Inspire — the  enactment  (ft  an  improved  poor  law  

the  cessation  of  the  potato  disease — the  induce* 
menta  held  out  to  capitalists — the  forbearance  or 
henhwM  of  erediton— (be  desire  of  the  owner  to 


part  or  to  retain— and  the  innumerable  extrinsic 
caiises  which  legislation  cannot  provide  for,  and 
yet  whioh  sway  tin  land  mariiW*  >. 

^giskt&q  of  this  cKtnnrdifaary  diaracter  |h«- 
suOposes  the  bankruptcy  ikiD  property  to  be 
sold ;  and,  K  such  be  the  fslbt — k»  It  unqueetiooabiy 
is  in  many  instances — it  Is  w«ti  Worthy  of  conn- 
deration,  whether  all  creditws  should  doC  in  this 
land  bankruptcy,  be  levelled,  as  they  are  in  cases 
of  traders ;  or,  aa  a  nearer  ^^mndmatioB  to  jus. 
tiee,  that  the  prior  htcombraacef  shoold  auffer  mm 
ad  vdorem  abatement  calcolaled  1^  the  nine  of 
t^  lend  when  tlie  investment  was  made^  and  Its 
value  when  sold. 

When  the  inbeittor  dealt  with  the  iocnnabr— est, 
he  bad,  in  many  instances,  a  sufficient,  if  sot  a 
superabundant  security ;  the  oombtned  efiects  of 
fanuoe  and  legislation  have  reduced  one-half  the 
value  of  his  lands.  Is  it  equitable  that  all  this 
loss  should  fall  on  the  puisne,  and  none  on  tlie 
prior  <»editOT?  Nay,  further,  is  it  just  tliat  it 
should  all  fall  on  the  inheritor  ?  Host  oertaislj, 
debt  has  drawn  on  him  a  heavy  punUlunent ; 
severely  does  he  suffer  for  his  own  una,  or,  what  a 
much  more  likely,  for  the  rins  tit  his  forefirthers. 
By  recent  legation,  a  blow  is  otmA.  at  the 
fixity  of  property.  **  Antioit  nobility  is  an  ho- 
nourable thing,  wbidi  batb  stood  the  waves  and 
the  weathera  ^  time."  The  fiaudal  principle  had 
grown  up  as  a  sentiment  which  had  long  ob- 
tained, and  was  long  cherished.  Tbe  leiiHfnry  of 
le^Iation  since  Peter  Thelluson's  timek  ban  been  to 
ofier  fedlities  to  unsettle  and  tiw  daaign  is  now 
"  to  give  currency  to  land." 

We  do  not  deprecate  the  attempt ;  we  think  it 
necessary  that  incumbered  properties  should  be 
emancipated  t  but  we  wish  to  guard  agunM  an 
emancipation  whidi  is  regardless  of  all  retted  rigbtr, 
and  all  settled  principles. 

We  cannot  close  this  article  without  advertiog 
to  the  fact,  that  all  legislative  activity  for  Ireland 
is  mtrusted  in  the  House  of  Commons^  to  En^ish 
lawyers.  Time  wa%  When  Irish  lawyers  intxodaced 
measurea  afiboting  A»  lawn  of  Irdand.  Time  was, 
when  the  BrUiah  senate  was  adonrnd  bv  *he  th- 
qnenceandtlM  lenrning  (rf  nminbatt  of  the  Irish 
Bar — time  was^  when  ev^  Irisii  govncninent  in- 
sisted on,  at  IcASt,  one  law  officer  of  Crown 
being  a  member  <^  tbe  House  of  Commons ;  but 
now,  nent  owns  ehangiM  tout  ceh,  though  never 
since  the  Union  was  there  a  greater  neoeeasty  for 
Irish  legislators.  The  8<^iaitor  Goieral  for  Eug- 
land  introduees,  and  ably  introduces,  we  admit,  a 
measure  deeply  aflhcting  tbe  real  pn^>erty  of  Ire- 
land ;  the  English  Attorney  Genmd  deftads  the 
Irish  Attoney  General,  for  his  i^stem  of ratrendi- 
most  in  crawn  prMecutiona^  a  syetan  bf  vfaidi 
brie&  were  put  into  the  hands  of  counaal  when  the 
prisoner  was  arr^gned,  and  when,  witirant  time  fer 
prepantion^  they  were  eapedad  to  preaocmeL, 

We  care  not  of  what  nuty  he  nnqr  bc^  bat  we 
are  satitfled  there  is  no  Iriah  lawyer,  with  a  aparit 
of  professional  Heelings  who  doea  not  foal  it  a  dis- 
cre^  and  adiagraoe  that  we  hava  ao  taanl  rqm- 
sentative  on  the  ministerial  side  tb»  Hooae,  in 
tidies  and  oriaes  soeh  as  these. 
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A  r&AK  fijr  die  dfeotul  ralwf  of  the  deatitnte 
poor  in  Jbiriuid  l»s  at  length  been  pn^ioeedi  on 
the  reapondbility  of  her  Mi^Bity'a  Goveramcnt. 
The  Poor-kw  of  1 837,  to  tenattODily  ohng  to 
dMpke  of  the  nDMHUtrancaa  of  every  one  having 
uay  koovledce  of  Iikh  aflUrt,  baa  at  length  been 
acknovledgad  aa  imeqaal  to  the  dilSeuUies  of  the 
jii  wil  criaiib  The  Prine  Minister,  having  in 
vaio  aaaglit  Sat  advice  ftoat  aoooventioD  of  the 
Iriib  Meaili«i%  haa  plagiariHad  aeme  ooafiaoetery 
ideaa  from  the  plaa  of  Sir  Robert  Peel,  and,  w>- 
ghng  theae  with  notions  uf  bia  own,  ha*  produoad 
a  meamrtt  which  oootemplatea  the  o^eonii^  of 
getting  rid  of  inraunbered  proprieton,  without  the 
leait  rc^rd  to  the  temu  on  whieh  th^  may  be  de- 
prived of  their  eatatcBi  or  to.  the  eateat  to  whiofa 
their  aala  maj  aattafy  Ihe  daiiM  of  iaeumlwan- 


That  «  nominal  Un^ttoniU  wbe  is  unable  to  per- 
fom  the  dokies  wliich  properly  attach  to  U»e  owners 
of  land.  Aovld  be  eompdlable  to  give  place  to  others 
who  tarn  perftcas  diose  diitteii  ia  a  prindpte  which 
we  have  alwaya  ndvooatad  t  bti^  that  a  taadlord 
ahoold  be  eoapeUod  to  part  with  hia  estate,  at  the 
deprecsaled  vuae  to  wUoh  the  mismanageoieiU  of 
the  Govmunent  of  the  ooontry  for  the  last  three 
yean  has  reduced  at.  we  consider  in  the  utmost 
degiee  ine^ntable.  Haoy  proprietors,  wiw  have 
d<Hie  the  utmost  that  could  he  done,  to  sUeviate  the 
condition  of  their  teoautry.  and  to  raise  the  value  of 
their  estates^  will,  by  tlus  enactment,  be  literally 
b^garadr  and  iaoumbraneers,  w  ho  lent  their  mwey 
but  a  £ow  jean  since  on  noqueationable  security, 
wiJl.  in  mai^  canes,  find  that  the  proceeds  of  the 
sale  will  not  reach  their  dainu^  aad  because  ihe 
Govemmrat  would  persist  iu  applying  to  a  pauper- 
ised eooBtry  a  prindple  which  might  profitably  be 
applied  to  a  rieb  and  pro^weua  one. 

We  ean  uderatandthataricfa  proprietary  might 
be  iadoBad  or  ooBspelled  to  provide  profitable  eoi- 
ployaMnk  far  able-bodied  panpn^  by  bang  taxed 
tat  tbeir  anppoic;  bat  we  cannot  understand, 
how  the  taxatton  of  pauper  proprietors  could  lead 
to  any  aacfa  benefidal  result.  That  the  Govera- 
ment  ^old  not  uudertdw  the  eai|Eiloyaieiit  of  a 
pauper  pepuhitioo,  but,  should  use  meaos  to  induce 
or  oonipcl  owners  of  luid  to  employ  them,  as  agene- 
ral  ivittoipkk  we  admit ;  but  we  assert,  that  general 
roles  shoald  not  be  applied  iu  cases  where  there  is 
DO  possibility  of  thnr  suoccss— «upporting  a  popu- 
lation in  idleness,  at  the  expense  of  a  ruined  pro- 
prietary, to  compel  them  to  employ  that  popula- 
tion—is one  of  those  eases.  That  this  principle  is 
at  length  daaorted»  is  apparent  from  the  introduc- 
tioe  of  a  aaaaniums  with  regard  to  the  rate,  on 
sqmls  difimons  and  unions — oneof  the  ouut  im- 
portaai  dtorathHW  proposed  in  the  pxeseot  bill. 
When  «  GarvemssaBt  dwetta  a  prineapler^  should 
not  be  iiNgatteB  that  aome  considaratlen  is^e  to 
those  iaterasts  which  have  been  i^iw«d->nay.  in 
some  inatnaoea,  destroyed — by  the  ado[MioQ  of 
and  pnaeveranoB  in  it. 

Late^  as  the  proposkion  of  a  maMmum  has  oom^ 
we  hail  it  aa  on  alteration  of  great  importance  and 
valne^  not  so  muidi,  however,  to  the  interests  of  the 
present  pfopriM%.  ia  the  disttesaad  anions  (who 


will  find  7a.  6d.  in  the  £1.  in  many  instances  a  tax 
beyond  their  abili^  to  pay)  as  to  the  iuteresta 
of  incoming  proprietors  or  fermers.  These  meo  will 
make  their  purofaaaes.  w  adjust  thar  rents  with  a 
full  knowledge  d  the  anomt  oS  taiarion  to  whidi 
they  will  be  Uable;  and  in  these  ^Dstanees,  as  far  as 
they  are  omieemedi  it  wOl  be  as  if  there  were  no 
poor  rate  whateveiu-tiiey  wiU  tithtt  allow  for  the 
poor  rato  In  the  purckaa^nKHicry,  ot  in  the  roit  t 
so  that  in  either  case  the  whole  weight  will  fall  on 
the  present  proprietor.  However,  this  limitation 
may  (and  does  seems  calculated  to)  have  the  effect 
of  inducing  capitalists  to  speculate  in  land—and  this, 
even  on  raoh  tcrma,  it  is  of  giMt  inqxwtiuioe  to 
encourage. 

We  do  not  know  on  what  prioeiplo  to  aeeouut 
for  the  next  proposition  of  the  Premier,  namely, 
that  the  Poor  Law  Commisaionera  shall  have  tlie 
power  to  settle  the  past  liabilities  of  oertaia  eleo- 
toral  divisims.  If  the  poor  rate  be  a  primary  charge 
on  property,  and  if  a  judgment  can  be  obtuaed  to 
enforce  Uie  payment  iMT  it,  we  do  not  aee  why.  in 
every  instance^  the  pn^ietor  should  not  be  niade 
to  pay  i  nor  do  we  aee  why,  with  justice,  arrears 
should  be  ranittod  to  one  proprfietor,  when  another 
proprietor  has  been  bdd  liable.  The  latter  pro- 
prietor might,  with  as  much  justice,  demand  that 
bis  money  should  be  refunded  to  him»  as  the  former 
expect  that  his  arrears  should  be  remitted ;  besides, 
this  provision  rewards  the  non-paying  proprietor, 
and  would  no  doubt  encourage  a  aimilar  course  of 
conduct.  With  regard  to  povona  who  are  not 
owners,  the  same  reasoning  spplies ;  their  interests 
are  worth  something,  and  if  the  poor  rate  ean  be 
collected  in  no  other  way,  these  interests  should  be 
sold.  A  tenant  will  scarcely  be  allowed  to  hold  a 
f«n  without  paying  rentt  and  if  be  can  pay  rent, 
his  ncm^yment  m  the  poor  rate  should  be  no 
reason  for  striking  off  the  anear.  Wost^  oaten- 
anted  lands  are  not  hi  a  vary  diAraat  poaitien  t 
they  too  are  worA  oometbing — at  leaat  wwA  the 
oflMnmt  poor  rate  due  on  them ;  and  whan  it  ia 
remembored  that  each  "  settlemeot  of  past  Uabili- 
ties"  increases  the  rate  to  which  the  propwty  of  the 
industrious  farmer  or  owner  will  be  liabls^  it  is 
<dearly  only  justice  to  this  useful  class,  that  pro- 
perty, whether  in  the  occupation  of  owners,  of  far- 
mers, or  waste,  should  be  held  Uable  for  rates  whieh 
other  property  in  the  divbion  or  union,  has  been 
compelled  to  pay. 

The  avowed  object  of  the  confiscatory  part  of  this 
bill,  is,  that  by  the  introduction  of  men  with  capital 
and  enterprise  in  the  room  of  the  preeent  proprietors, 
employment  may  be  afforded  to  the  able-bodied 
poor,  who  ni»  thus  be  enabled  to  earn  their  own 
eub^tonce.  The  same  dgeot,  avowedly,  is  aimed 
at  by  the  redaction  in  size  of  electoral  diviaiona 
and  unifma,  thus  tendering  it  posrible  that  the 
exertions  of  a  few  improving  {woprietora  alwuld 
sensibly  affect  the  amount  of  poor-rate.  We  find 
4erae  di£Sculty  in  reooociling  these  avowals  with 
the  statement  of  the  Premiw,  **thet  it  would  not  be 
useful  to  make  a  further  division  of  unions,  unless, 
at  the  same  time,  some  provision  were  made  for 
new  work-houses."  If  ■the  Premier  has  any  con-* 
fidenoe  in  his  own  fdan,  he  should  contemplate  such 
a  reduction  in  the  pffeaent  extent  of  pauperiam  aa 
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would  render  the  present  work-house  aocomroodation 
amplj  sufficient.  From  what  we  have  seen,  heard, 
and  read  on  the  subject  of  woric-houses,  we  con- 
aider  them  DDoet  objectionable  institutionB— destroo- 
tive  to  the  morality  and  adf-dependence  of  their  in- 
metes — confining  large  masses  of  poor,  only  to 
expose  them  to  the  ravages  of  fever  or  cholera. 
Far  from  wishing  tor  the  multiplication  work- 
houeet— we  would  very  mncerely  r^oioe  in  the 
£miDuti<m  of  their  nuiiA)er.  Lord  J^in,  howerer. 
aeons  to  contemplate  the  permanent  establishment 
of  panperiam,  and  recommends  the  diminution 
of  the  sixe  of  unions  rather,  as  affording  fadUties 
for  a  more  convenient  distribution  of  the  paupers, 
by  increasing  the  niuuber  of  poor-houses,  than  as 
supplying  anything  in  the  way  of  stimnlna  to  the 
exertionB  of  proprietors. 

We  accept  that  part  of  the  bill  which  proposes 
to  render  jointures  and  rent-charges  by  way  of 
life  annuities,  liable  for  poor-rate,  as  a  promise  of 
a  change  in  the  principle  of  taxation.  We  cannot 
assent  to  the  proposition,  that  any  person,  in  con- 
sequence of  poaseasing  a  peculiar  species  of  pro- 
perty, should  be  allowed  to  plead  an  exemption 
firom  ooutribution  ior  the  snppwt  of  the  poor. 


LEASEHOLD  TENURE  OF  LANDS 
(IRELANa) 

A  BnX  ntTITinJBD  AH  ACT  FOB  COXTBKTIIIO  THK 
BBNSWABU  UABBHOU>  TUCXB  OF  UHIW  IK 
IBELAKD  INTO  A  TBltUBK  IN  TEX. 

Whereas  many  lands  in  Ireland  are  held  under 
leases  and  under-leases  respectively,  with  covenants 
for  perpetual  renewal,  and  great  expense  is  con- 
stantly incurred  in  procuring  renewfUs  under  sudi 
covenants,  and  much  litigation  and  inoonvenienoe 
arise  from  such  tenores ;  and  it  is  expedient  that 
snch  tennrea  should  be  converted,  in  manner  here- 
in-after  provided,  into  tenures  and  fee,  and  that, 
except  aa  heron  excepted,  all  leaaea  and  nnder- 
leases  of  lands  in  Irelud,  with  covenants  for  pa>- 
petnal  renewal,  granted  or  made  after  the  paaau^ 
of  tlUa  act,  shoum  operate  and  take  effiaot  in  man- 
ner herein-after  mentioied :  be  it  therefore  enacted 
by  the  Qoeoi's  moat  excellent  M igesty,  by  and  with 
the  advice  and  consent  of  the  Lord*  Spiritual  and 
Temporal,  and  Commtms,  in  this  present  parliament 
assembled,  and  bv  the  authority  of  tlie  same,  that 
where  lands  in  Ireland  are  held  under  any  Irase 
in  perpetuity,  the  owner  of  snch  lease  in  perpe- 
tuity, at  any  time  after  the  passing  of  this  act, 
and  whether  the  time  for  renewal  has  or  has  not 
arrived,  may  require  the  owner  of  the  reversion  to 
execute  a  grant,  according  to  the  provisions  of  this 
act,  of  the  lands  comprised  in  such  leaset  and  the 
own«r  of  the  reverwon,  upon  being  so  required  as 
aforesaid,  shall  execute  a  grant  to  the  owner  of 
auch  lease  of  an  estate  of  iimeritaooe  in  fee  simple 
in  such  lands,  sulgect  to  a  perpetual  yearly  iiae-farm 
rent,  of  audi  amount  as  herein-after  mentkmed,  to 
be  thBigiA  vfoa  audi  land^  and  to  be  payable  m 
the  same  daya  and  timaa  aa  the  yearly  not  made 
'payable  by  aooh  leaae^  and  mitgeot  to  the  like  co- 
venanta  and  oondhiona  for  semiring  the  paymentof 
auch  fbe-fium  rent  m  we  ooatained  in  aucfa  leiae^ 


with  re^wct  to  the  rent  thereby  reserred,  ind  tiit 
and  But^ect  to  midi  other  covannti,  eoDdhiai^ 
exceptions  and  reservations  (saveoo?flnsiitotogn« 
or  to  aee^  aad  take  a  renewal  of  ludi  lew  li 
such  eovenaliti,  eondltlons,  exoeptiotts,  ui  nxni 
tions  as  may  be  commnted  as  berdn-sfter  a» 
Uoned)  as  are  oontahied  in  aoch  lease,  aod  tki 
aabuating }  and  where  landa  in  Irelsod  vc  U| 
under  any  undeT'lense  in  parpMiu^  of  aajr  itf^ 
of  tennrflh  ^  owner  of  sodi  mur-kas^  tim 
time  after  the  pasung  of  this  act,  ud  vhnkrfe 
time  for  renewal  haa  or  haa  net  arrived,  aq  » 
quire  the  owner  of  the  lease  or  nBder-leawnf» 
petuity  out  of  which  such  firat-mentioDed  wmm 
is  derived,  or  the  owner  of  ttie  esute  oTiobaiHi 
whidt  may  have  been  granted  in  re^rffej 
lease  or  under-leaae^  oat  of  which  audi  finta^ 
tioned  underlease  is  derived,  to  execute  t  gnota 
cording  to  the  provisions  of  this  act,  of  tbe  laA 
comprised  in  su^  first-mentioaed  anler-lcaq 
and  the  owner  ao  required,  ahall  tberenpoo  turit 
a  grant  to  the  owner  of  aooh  undar4eaae  Uum 
tate  <rfinheritanoe  in  fee  aimple  msoefiliDdi,^ 
jeet  to  a  perpetual  yearly  fee-farm  not,  cf  ai 
amount  aa  horin-after  mentioned,  to  be 
opoD  aoch  landi^  and  t»  be  pay^  ea  tbt  lai 
days  and  timea  as  the  yearly  rent  mads  ja^lf 
such  under-lease,  and  sabjeet  to  the  like  cainaa 
and  conditions  for  securing  sudi  fee-£va  la^n 
are  contained  in  andi  undmslease  with  ra|Kd  e 
the  rent  thereby  reserved,  and  ta^ect  to  ni 
other  covenants,  conditions,  exception^ao^Mt'^ 
ations  (save  coveuants  to  grant,  or  to  tccq*  m 
take  a  renewal  of  such  leaae,  and  mA  mam, 
oonditious,  exceptions  and  Te8erTatioa,i(  "J  ^ 
commuted  aa  faerdn-Bftw  mentioiMl)  a 
taincd  in  audi  nnder^lease,  and  tbeo  riwungi 
and  npmi  the  delivery  of  every  sndi  gn^"^  i 
said,  to  the  owner  reqairipg  the  mat,  be  I 
execute  and  deliver  to  the  owner  exentiBg  act 
grant,  a  oonntaipart  thweof  I  aadereiyi«^pf  j 
and  oountopart  ahall  be  prefwred  by  ike  ovitf  9 ' 
whom  the  grant  la  nade^  and  the 
preparation  and  ^teoutioo  of  audi  gnat 
terpart  ahall  he  paid  by  tbe  ewDtr  to  wkoaH 
grant  is  made :  provided  always,  thst  ^^*^ 
required  to  make  any  audi  grant  as  afew"'** 
not  be  obliged  to  execute  such  grant  vBtOj 
the  time  for  renewal  of  the  leaae  or  oader-M"  9 
the  owner  of  which  the  grant  is  required  * 
arrived,  all  anch  arreara  or  sans,  if  toy, ci" 
respect  of  rent  as,  if  tbe  time  bad  arrived  ^  » 
newal  of  such  lease  or  under-lease,  and  a  t^** 
been  filed  for  the  renewal  thereof.  woeM 
required  by  a  Court  of  Equity  »  H 
reuewal,  and  where  tbe  time  ftw  TBoenia^ 
lease  or  undo^lease  has  arrived,  or  where 
not  been  a  Yenewal  of  such  lease  or  iiiider-l<^ 
or  after  the  timeatwhidi  theaameougiitl>i]*^ 
laat  renewed  aeeordiiv  to  tbe  oonesnt  tbrro^ 
all  such  arrears  or  sums,  if  any,  af  w 
rent,  and,  also,  all  SMoh  ilnea  and      n  ^' 
intereet  aa  would  have  been  <W|aiK<^^ 
Equity  to  be  paid  on  renewal  of  '"^^ 
noder-lease,  are  paid ;  provided  bImh  '^'t^ 
required  to  execota  any  aoch  gnitf  ".^7 
ahall  be  obliged  to  asciile  mA  g<*>t  ^ 
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rigbt  of  raimral  is  lost  both  tt  1ft#  and  in  eqni^  t 
and  where  uiy  owner  reqdirad  to  exeente  any  saish 
grmnt  as  albreiaid,  dispotea  Uie  rlf^t  the  party 
reqniriiig  atieh  grant*  to  require  the  executioa  of 
such  grant*  sa<£  owner  shall*  within  one  calendar 
month  m-fter  he  is  so  required  as  aforesaid,  serve  on 
tbe  person  by  whom  such  grant  has  been  required* 
a  nodce  in  writing*  stating  that  the  right  to  require 
such  grmnt  is  disputed*  and  the  grounds  on  which 
such  right  is  so  disputed. 

II.  And  be  it  enacted*  that  the  fee-fanu  rent  to 
be  made  payable  by  every  such  grant  as  aforesaid* 
shall*  wlien  the  lease  or  nnder-lease  (as  tlie  case 
may  be)  to  Uie  owner  of  wUdi  the  grant  is  made 
renewmUe  wtthont  fine^  or  upon  payment  of  a  pep- 
percorn or  other  aoerely  nonUnalfine  of  like  nature, 
he  <^  tiie  Bke  amount  as  the  yearly  rent  made  pay- 
able  bj  sndi  lease  or  under-lease,  and  ahall,  wnere 
such  lease  er  under-lease  is  renesrable  upon  pay- 
ment of  a  fine  or  finea  not  merely  nominal,  be  of 
and  amoont  eqnal  to  Uie  aggregate  amount  of  tbe 
yearly  rent  made  payable  hjf  such  lease  or  under- 
lease, and  the  value  of  tbe  renewal  fine  or  fines  and 
fees  (if  any)*  sudi  value  to  be  estimated  or  com- 
puted with  regard  to  the  probable  duration  of  the 
subsisting  term,  tbe  average  duration  of  life,  and  ' 
the  respective  periods  for  renewal,  but  without  re-  I 
gard  to,  and  excloMvely  of  any  penal  rents  or  sams 
made  payable  upon  n^lect,  delay*  or  refiual  to 
apply  for  or  tdu  renewu*  and  to  be  asoertained  | 
as  beroiHdksr  mentioned,  if  the  parties  dUbr  about 
tbe  aame^ 

II  J.  And  be  it  enacted,  that  where  anv  sobMng 
exoqitiaii  or  feaervation  contained  in  the  lease  or 
under  Isase  in  perpetuity,  by  the  owner  of  which  a 
grant  is  reqolred  ss  afineaaidi  or  any  right  under 
ooveoan^  or  otherwise  aonezed  or  bnonging  to  the 
revernoa  or  estate,  from  the  owner  of  which  a 
grant  is  required,  interferes  with  the  proper  culti- 
vation of  the  lands  comprised  in  such  lease  or  nn- 
derieeae^  the  owner  of  such  lease  or  under-lease 
requiring  audi  grant  as  aforesaid  may  (if  be  tliink 
fit)  reqtrire  that  svtch  excepUon*  reservation,  or 
rigbt  should  oease,  wliolly  or  partially*  and  in  such 
case  tbe  grant  shall  be  modi&d  accordingly,  and 
tbe  fee*  farm  rent  to  be  made  payable  by  snen  grant 
shall  be  istcreased  by  such  an  amount  as  is  equiva- 
lent to  the  value  of  Buch  exception,  reservation,  or 
right,  in  00  fiir  as  it  is  made  to  cease  as  aforesaid, 
mA  amoont  to  be  asoertained  in  manner  herein- 
after mentimed,  in  case  the  parties  dUhr  about 
thesanwk 

IV.  Provided  always,  and  be  U  enacted,  that 
where  any  right  to  timber,  timber  trees*  woods, 
undawood,  or  underground  woods,  turbaries*  mines, 
mineral^  quarries,  or  royalties,  wtiether  under  ex- 
press esception  or  reservation  contained  in  the  lease 
or  underlease  in  perpetuity  or  otherwise,  isannexed 
to  or  belongs  to  the  reversion  or  estate  from  the 
owntf  of  whtdi  a  grant  is  required,  it  shall  not  be 
lawful  for  the  owner  of  the  lease  or  uoder-ltsaae  in 
perpetwty  requiring  the  grant  to  require  that  such 
right  shcMld  cease,  eithw  wht^y  or  partioUy,  but 
in  every  soch  case  tlie  owner  <n  the  reversion  or 
estate  ftooi  tbe  owner  of  wluoh  the  grant  is  required 
and  the  owner  of  the  lease  or  nuder>leaae  Quiring 
tbe  grant  nn^  agree  tibal  such  right  should  oeiae  or 


pass  the  grant,  either  wholly  or  partially,  and 
in  sndi  case  the  grant  shall  be  modified  accordingly* 
and  the  yeariy  fee<fann  rent  to  be  made  payable  by 
such  grant  shall  be  Increased  by  such  An  amount  as 
is  equivalent  to  the  value  of  such  right,  so  far  as  it 
is  made  to  cease  or  pass  as  aforesaid. 

V.  And  be  it  enacted,  that,  where  the  owner  re- 
quired to  execute  soch  grant  as  aforesaid,  and  the 
owno*  requiring  the  same  sIihU  so  agree*  a  part  of 
the  lands  comprised  in  the  lease  or  under-lease  by 
the  owner  of  which  such  grant  is  required,  and  not 
comprised  in  any  infbrior  under-lease  in  perpetuity^ 
may  be  allocated  In  fee  rimple  in  lieu  of  the  fee- 
fhrm  rmt  whhsh  would  have  been  made  payable  by 
such  grant  or  of  any  portion  thereof,  or  such  fee- 
ftnn  rent*  or  any  portion  tliereo^  in  lieu  of  which 
land  is  not  allooated  as  aforesaid,  may  be  made  pay- 
able out  of  any  suffldent  part  only,  to  be  medfied 
in  tbe  grant,  of  the  lands  comprised  in  such  l«He  or 
under-kase^  and  the  residue  of  tiie  lands  shall  be 
discharged  therefrom  i  and  where  land  is  allocated 
as  aforesaid*  the  same  shall,  by  the  same  grant,  be 
conveyed  or  surrendered  by  the  owner  of  the  lease 
or  under-lease  to  tbe  owuer  to  whom  the  fee-farm 
rent  in  lien  of  which  or  of  a  portion  of  which  tbe  same 
is  allocated  would  have  bMn  payable. 

VI.  And  be  it  enacted,  that  from  and  after  the 
execution  of  such  grant  to  the  owner  of  a  lease  in 
perpetuity,  or  to  tbe  owner  of  an  under-lease  in 
per|>etuity*  as  aforesaid,  such  grant  sball,  whwe 
such  grant  is  made  to  the  ownw  of  a  lease  in  per- 
petdty,  bind  all  persons  intmsted  in  tbe  rererrion 
and  in  such  leaser  and  all  persons  bonnd  b^  such 
lease,  and  such  reverdon  shall  be  eonverted  mto  an 
estate  of  inheritance  in  fee  dmple  in  tbe  fee^arm 
rent  mi^  payable  by  sudi  grant,  and  the  cmdltions, 
exceptions,  imd  reservaUons  therdn  contained,  and 
all  rights  annexed  or  belonging  to  such  reversion, 
saved  by  and  not  commuted  under  this  act ;  and 
such  grant  shall,  where  such  grant  is  made  to  the 
owner  of  an  under-lease  in  perpetuity*  bind  all  per- 
sons interested  in  the  lease  or  superior  under-lease* 
or  the  estate  of  inheritance  granted  in  respect  thereof 
by  the  owner  of  which  the  grant  is  made,  and  in  the 
under-lease  to  the  owner  of  which  the  grant  is  mad^ 
.  all  persons  bound  by  such  under-lease ;  and  the  estate 
held  under  such  lease  or  superior  under-lease,  orsuch 
estate  of  inheritance  as  aforesaid,  shall  be  converted 
into  an  estate  of  inheritance  in  fee  simple  in  tbe  fee- 
farm  rent  nude  payable  by  sndi  grant,  and  theeon- 
ditions,  exceptions,  and  reaervatinH  therdn  ooo- 
tained,  and  all  rights  annexed  or  belcHiging  to  tbe 
estate  by  tbe  owner  of  which  such  grant  is  made^ 
saved  by  and  not  commuted  under  this  act;  and 
each  such  estate  of  inheritance  in  fee  simple  as  afore- 
said shall  be  transmissible  and  descendible  in  like 
manner  as  if  the  same  were  an  estate  of  inhMitanoe 
in  fee  rimple  in  reversion  in  the  lands,  on  whidi  the 
fee 'farm  rent  is  charged  by  the  grant  creating  tbe 
same,  having  incident  thereto  the  conditions,  excep* 
tions  and  reservations  contained  in  the  same  grant, 
and  such  rights  respectively  as  aforesaid ;  and  the 
estate  of  inheritance  created  under  every  soch  grant 
as  aforesaid  in  the  lands  comprised  therein,  save  any 
part  thereof  alloeated  in  lieu  of  a  fee-farm  rent  or 
any  portion  thereof  under  the  provision  herein  codf 
tamed,  and  tbe  estate  of  inheriunoe  so  created  as 
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ftforasiid  in  the  tuhUxm  rtat  nuid*  ptTsble  by  mdi 
grant,  and  In  My  hod  lo  alloeatM  at  aforeuidt 
shall  from  and  after  tha  execution  of  Mch  grant  be 
respectively  vested  in  the  aame  persona,  for  Uie  aanw 
estates  and  intmsta,  and  be  respectively  subject  to 
the  same  uses,  trusts,  provisoes^  agreementa,  and 
declarations,  and  be  respectively  elui^d  with  and 
subject  to  the  same  charges,  Ucns,  judgments,  in- 
cumbrances, and  equides,  as  the  estate  held  under 
the  lease  or  under-lease  in  perpetuity  to  the  owdct 
9{  which  the  grant  ia  nad^  and  the  reverMon  w 
estate  by  the  owner  of  which  the  grant  is  made,  were 
Tespe(^vely  vested  in,  autuect  to»  and  diarged  with 
immediatdy  before  ttifar  oomnkm  Into  auoh  rea- 
pecttve  estates  of  inheriiuMe  as  aforesaid  was  effeet- 
ed,  or  aa  near  thereto  aa  the  dUferesit  oatare  of  the 
estates  and  the  elrouustadoea  of  eodi  Caae  will  ad- 
arit;  but  all  land  alloeatedaa  aforesaid  shall  reouin 
sublet  to  all  demises  and  teuandea  fnferiorin  tenure 
to  ttie  lease  or  undor-lease  by  l^e  owner  of  which 
such  land  may  have  been  so  allooated. 

VII.  And  be  it  enacted,  that  the  conversion  of 
any  estate  under  this  Bct  shall  not  prevent  or  preju- 
dice the  operation  of  any  devise^  bequest,  or  testa- 
mentary appointorant,  made  before  such  eonversioa 
of  snch  estate,  or  any  interest  therdn,  bat  audi  de- 
vise, bequest,  or  testamentary  apptwitment  shall 
operate  upon  the  estate  or  interest  created  w  ao- 
quired  under  this  act,  aa  fully  and  effectoalty,  to  all 
intepta  and  purposes  whatever,  aa  the  aame  would 
have  operated  upon  the  respective  estate  or  interest 
previously  subsisting  if  no  such  euiverskMi  had  taken 
place. 

VIIL  And  be  it  enaeled,  that  no  oonverrion  un- 
der this  act  of  any  estate  shall  operate  to  give  dower 
or  curtesy  to  the  widow  or  husband  of  any  person 
becoming  entitled  under  this  act  to  ao  estate  of  in- 
heritance in  any  case  where  the  estate  converted 
would  not  have  been  liable  to  dower  or  curtesy,  and 
such  widow  or  husband  was  married  to  snch  person 
before  such  conversion,  or  to  defeat  or  affect  any 
righta  of  lords  of  manors,  or  of  owners  of  reversions 
in  foe  simple,  to  escheats,  fairs,  mai^ets,  franchises, 
rights,  liberties,  privileges  of  chase  or  free  warren, 
hunting,  bawlcing,  fowling,  piscaries,  fisheries  and 
rights  of  fishing,  or  any  righta  in  any  minea  or  mi- 
nerals, quarries,  or  royaltMS  within  or  undor  the 
lands  included  in  any  ertate  converted  under  this 
ac^  save  in  so  far  as  the  same  may  be  commoted 
under  this  acL 

IX.  And  be  it  enacted,  that  all  covenants  by  law 
jn^>Ued  on  the  part  of  the  landlord  or  tenant  upon 
any  lease  or  underlease  ia  perpetuity  to  the  owner 
of  which  a  grant  is  made  under  this  act  shall  be 
implied  upon  such  grant,  and  every  covenant  for 
payment  criTrent,  and  every  other  covenant  contained 
in  pursuance  o(  this  act  in  any  such  grant  aforesaid, 
m  solwtitution  for  a  lilce  covenant  in  the  leaae  or 
nnder-leaae  to  the  owner  of  which  such  grant  is 
made,  where  such  last- mentioned  covenant  is  of 
sndi  a  oature  as  that  the  burden  thereof  doth  by 
law  r«n  wkh  the  Und*  and  bind  the  assignee  of 
such  lease  or  under  leaser  and  every  covenant  im> 
I^ied  under  this  act  npon  any  sueh  grant  where  the 
-burden  of  the  implied  covenant  for  which  tlie  same 
k  in  subMitntion  was  npon  the  ownwof  such  lease 
or  onder-lease,  shaU  run  with  the  estate  in  foe  sim- 


ple into  wUdi  the  esMe  hdd  uadar  sati 
onder-lease  is  eouterled  under  (Us  act,  tad  ^ 
owner  or  asaignee  for  the  time  bdng  of 
in  fee  simple  shall  be  diargeaUe  opoa  mk  core, 
nants  in  the  same  manner  and  to  the  noe  exttot 
as  if  he  were  owner  or  assignee  of  the  tern  or  d. 
terest  created  by  sodi  lease  or  ondo-lesR,  ni 
audi  term  or  interest,  and  the  ertate  out 
sueh  leaae  or  onder-lease  was  derived,  vm  ng 
subsisting,  and  the  benefit  of  tmA  oovenMi^ 
ran  with  the  estate  into  wfaidi  snoh  estate  b  cot. 
Mrted  under  this  act,  and  the  owner  or  waiguttlti 
the  time  being  of  tiie  estate  oreated  by  aodi  tii. 
veraion  shall  have  the  foil  benefit  efsacfaflofniM 
and  be  entkled  to  maintain  eetioBs  tfanen, 
every  eovenant  eontsinad  in  pmmaaee  of  tliiiia 
in  any  such  grant  as  afotesald,  in  sobsUMiDBftr 
a  like  covenant  in  aoA  lease  or  undsr-lene  a 
aforesaid,  where  aneh  last  meirttonad 
sueh  a  nature  as  that  the  harden  thereof  dotiibt 
law  run  with  the  estate  out  of  wbidi  ladi  lewcr 
ander^Iease  was  derived,  or  Und  tbe  iingBeeof 
saoh  estate,  and  every  covenant  implisd  onder 
tliis  act  upon  any  such  grant  where  tliB  bofdetof 
tbe  implied  covenant,  for  which  tbe  same  ii  in 
stitntmO  was  uptm  the  owner  of  the  estitetotof 
which  such  lease  or  nnder-leaae  was  denied,  lUI 
ran  vrith  the  eatate  into  whidi  snob  eatsleii  ego- 
verted  under  this  act ;  and  the  owner  or  aipn 
for  the  time  bdng  of  tbe  estate  oreated  hj  ta^ 

oonTaraien  sbaH  Im  ^aigeable  upon  andi  amonii 
in  the  aame  manner  and  to  the  same  exteot  ■  if  ^ 
were  owner  or  assisnea  of  sueh  estate  so  eoo*efted, 
and  sndi  estate  and  lease  or  onderJesKwoeita 
subsisting,  mid  the  benefit  of  audi  censoli  dtO 
run  witli  the  estate  in  fee  simple  hito  vUditbt 
estate  bdd  under  such  lease  or  onderleut  b  eoB< 
wetted  under  this  act,  and  the  owner  or  isanne  for 
the  time  bang  of  such  estate  in  foe-etmpk  M 
have  the  full  benefit  of  sudi  covwant^  ud  be  » 
titled  to  BiaiMain  actlous  thereon. 

X.  And  be  it  enacted,  that  where  ihf  Mate 
under  any  lease  or  uoder-leaae  in  psrpbtnity  n  cod* 
verted  aoder  this  act  into  an  estate  ^  iDheritiK 
In  fee  simple,  and  auoh  estate  was  irpmediately  bt- 
fan  such  convmion  snlgect  to  any  lubi^ 
ander-leaae  or  donise  at  will,  or  for  u;  grettEi 
interest,  the  fee  dm|^  into  whidi  snob  enu  bm 
converted  aball  be  tbe  ravanioir  tmnsdisleljr  oqw 
tant  upon  sneh  onder-leBse  or  dsmiie,  ud  tbe 
rents  and  sarvioas  reserved  and  made  ps^ abb  opn 
such  under-lease  or  demise  shall  be  incidtst  lad 
annexed  to  audi  reverdoo,  and  the  covsDuliiDd 
ayrecwients,  whether  express  m  haplied,  « Ibe 
part  both  oi  tbe  landlord  and  the  teasnt,  abillm 
with  the  land  and  with  the  reversion  reipeetmljr 
in  the  aame  manner  in  all  respects  sad  to  ^  nae 
extent  as  if  each  underlease  or  demise  bad  ben 
made  by  a  person  sdaed  in  fee  nmfde  in  poaienioa, 
and  the  estate  in  fee  dmple  created  by  aiKbcaoni' 
sion  as  aforesud  had  been  the  reveriioii  flipeS«t 
upon  auoh  under-lease  oc  demise;  and  neb  coo- 
version  shall  not  pngodice  or  sfibct  nji^d 
disuess,  entry,  or  action  whifh  has  aoorord  ia  I^ 
apeot  of  auoh  under-lease  or  demise  before 
eonveidott.  ,  , 

XI.  Provided  alwaya,  and  be  lteaaeted,tbiiBD 


Digitized  by 


THE  IRISH  JURIST. 


207 


grant  made  by  the  owdn  of  any  lease  or  iuida--lease 
m  peipetuity  under  this  actsliaU  pr^adioe  or  affttet 
the  rights  of  the  owner  of  the  reverrion^  ot  of  any 
lesae  or  under-lease  superior  in  tennr^  or  of  the 
estates  into  which  they  may  be  lespeMively  con- 
verted under  this  act,  but  all  owners,  onder-lesseee, 
and  occupiera  for  the  tirae  beii^  ai  any  land  shall 
have  the  tilce  rights  and  equities  ta  be  discharged 
of  and  indemnified  agaiaat  fee-ftrm  rents  created 
under  this  act  as  such  owners  and  occupiers  leapeo- 
ti^y  wooM  have  had  in  respect  of  ue  roits  ind- 
deot  to  the  several  reverrions  or  estates  converted 
into  sodt  respective  fee-farm  rents ;  and  the  owners 
for  the  time  being  of  all  fee-farm  rents  created 
under  this  act  shaU  be  aubjeot  to  and  charged  with 
the  like  liabilities,  and  sbaU  have  the  like  riglits  and 
eqwties  to  indemnify  and  to  be  indemnified  in  re- 
i^eet  of  such  fee-farm  rents  respectively,  as  tbej- 
vould  have  been  aulqect  to,  and  would  have 
had  in  respect  of  the  rever^ons  or  estates  which 
have  faeea  converted  into  such  respective  fee-farto 
roitf,  in  case  this  act  had  not  been  passed. 

XII.  And  be  It  enacted,  that  where  the  owner  of 
any  under  lease  in  perpetuity  is  entitled  to  require 
the  owner  of  tin  lesM.  or  saperior  uder-lease  o«t 
of  whieh  Midi  flrst-maDtfoned  under  leave  Is  derived 
to  pcoeare  a  renewal  of  such  lease  or  superior  under- 
lease, the  owner  of  sudi  first-mentioned  under-lea$e 
may,  at  the  time  of  requiring  the  owner  of  such  leaBe 
or  lupaior  under-lease  to  execute  to  him  a  grant 
under  tlus  act,  and  whether  the  time  for  the  renewal 
of  such  lease  or  superior  under-lease  has  or  has  not 
arrived,  also  require  the  owner  thereof  to  procure 
a  liite  grant  to  be  made  to  such  owner  by  the  owner 
from  whom  be  is  entitled  under  this  act  tu  require 
such  grant ;  and  wliere  a  grant  has  been  made  under 
(bia  act  to  the  owner  of  an  under-lease  in  perpetuity 
entitled  to  require  the  owner  of  the  lease  or  superior 
under-lease  in  peqietuity  otU  of  which  auoii  flrst- 
mentiwied  under-lease  was  derived,  to  procure  a 
renewal  of  audi  lease  or  superior  under-lease,  and 
the  ovner  to  whom  such  grant  has  been  made  has 
not  at  the  time  requiring  such  grant  required  tite 
owner  tit  sueh  tease  or  superior  under-lease  to  pro- 
core  a  like  grant  to  be  made  to  such  owner,  and 
sach  grant  has  not  in  fact  been  made  to  such  owner, 
the  owner  of  the  estate  into  which  the  estate  under 
such  first- mentioned  uuder-lease  has  been  converted 
Bliall,  at  the  time  when  be  might  if  such  last-men- 
tioned estate  had  not  been  converted  have  required 
the  owner  o{  «uch  lease  or  superior  under-lease  to 
procure  a  renewal  thereof,  be  in  like  manner  entitled 
torequire  sueh  owner  to  procure  a  grant  to  be  made 
to  him  ander  this  act. 

XUL  And  be  it  enacted,  that  where  any  lands 
ramprbad  in  a  lease  or  under-lease  to  the  owner  of 
whidi  a  grant  is  made  under  this  act  of  an  estate  of ; 
inbeiftance  are  comprised  in  an  under-lease  in  per- 
petni^  to  the  ovner  ai  whieb  the  ownor  of  soeb 
lease  or  first-mentioned  under-lease  has  previously 
made  a  like  grant  ia  such  lands,  such  first-mentioned 
gtant  shaU  operate  to  supply  or  feed  the  grant  so 
prerioasly  made  and  each  uke  grtet  (if  any)  pre- 
viouaty  inadeby  the  owner  of  each  inferior  under- 
lease in  peri>etoity  In  the  same  lands,  or  any  part 
thereof,  between  which  and  the  secondly  before- 
mentioned  under-lease  there  is  no  intermediate  un-. 
der-lease  in  perpetuity  subsisting. 


XI  VtAndbeitenaoted,  that  where  anyfhe-f arm  rent 
shall  be  charged  upon  any  lands  by  any  grant  made 
cmder  this  act,  the  aequintlon  of  a  part  of  laeb  lands 
by  Uie  person  entitled  to  soch  fee^farm  rent,  whether 
such  acqniaitioa  shall  be  by  descent,  by  punshase,' 
or  by  escheat,  shall  operate  so  as  to  extinguish  cmly 
a  proportionate  part  the  mt  to  which  such  per- 
son shall  be  entitledi  and  the  remaining  part  <tf  audi 
rent  diall  be  reeoverahta  out  of  tlia  r«dne  of  aoeh' 
landa  in  the  sann  manner  as  the  whole  veot  wouM 
have  been  reooveraUe  if  sooh  aeqaisillon  bad  not 
been  made  \  and  in  such  case  such  fee-farm  rent 
shall  be  apportioned  hy  the  agreement  of  the  persona 
interested,  and  in  denralt  thereof  aooording  to  the 
relative  amounts  of  the  valoe  of  the  land  so  acquired 
and  the  value  of  the  reridue  of  such  lands,  in  the  same 
manner  as  rent-service  ia  now  by  law  apportionable 
upon  an  alieoatioo  of  the  revMskm  fai  part  of  the 
lands* 

XV.  And  Im  it  enacted,  that  where  the  owner  of 
any  reversion,  lease,  nadCT^lease,  or  estate  is  a  mi- 
nw,  idiot,  lunatic  fetna  covert,  or  is  not  within 
the  United  Kingdom^  the  guardian,  trustee,  eon> 
mittee  of  the  estate  hasband,  or  attoraey  reapeo- 
tivdy  of  aoeh  owner  shall  for  the  pnipoaa  of  thiaaet 
beanbstitntadiDtbeidaoeofBudkowncr,  andsball 
and  may  execute  such  gra&ta  and  oonaterparts,  make 
aoeh  agreements,  and  do  all  andi  other  acta  whioh 
such  owner,  if  not  under  diaabilitf  or  out  of  the 
United  Kingdom,  should  and  might  have  executed, 
made^  and  done,  under  this  act 

XVI.  And  be  it  enacted,  that  where  any  fee-farm 
rent  made  payable  by  any  grant  under  this  act  is 
greater  in  amount  than  the  rent  reserved  by  Uie  lease 
or  under-lease  in  peipetuity  to  tlie  owner  of  which 
such  grant  is  made,  the  party  paying  such  rent  shall 
be  entitled  to  deduct  from  the  party  receiving  the 
same  the  proper  poundage  in  respect  of  poor's  rate 
from  the  portion  of  such  rent  which  by  virtbe 
this  act  ia  added  to  ^e  amount  of  rent  previously 
payable. 

XViL  And  be  it  enacted,  that  nothing  in  tUs  art 
oontahied  d»U  be  deemed  to  afihct  or  dter  the 
existing  UaUli^  <rf  any  par^  or  parties,  or  of  any 
estate  or  interest  in  reapeet  of  the  peym^t  or  de- 
duction of  rent-charge  in  lien  af  tithe. 

XVIII.  And  be  it  enacted  that  the  fee-farm  rent 
made  payable  by  any  grant  under  this  act,  or  by 
any  grant  made  after  the  passing  of  this  act,  sliaH 
be  recoverable  by  distress,  ejectment  for  nonpay- 
ment of  rent,  action  of  debt,  covenant,  and  all 
other  wa^-8,  means,  remedies,  actions,  suits,  or 
otherwise,  by  which  rent-servioe  reserved  on  any 
common  lease  or  demkefbr  alifOOTHvesis  m  may 
be  by  law  recoverable ;  and  all  the  enactments  re- 
lating to  qectment  for  uonpaymeBt  of  rent,  distress, 
or  othw  remediee  for  the  reeovering  thereol^  shaH 
apply  to  evenr  sa<di  foe*fatin  rent  as  aforauid,  aa 
mij  and  eflectnaUy  aa  If  the  same  were  rent- 
aervioa  reaerved  on  a  lease  for  a  lifo  or  Uvea ;  and 
in  preeeediiigB  by  qeefwnt  for  mmpaymoit  of 
such  fee-form  rent  nnder  the  etM«a  for  the  time 
being  in  force  in  Ireland  in  relation  to  cgectment 
for  nonpayment  of  rent  made  applicable  und^  this 
act  to  Such  fee-farlu  rent  as'  aforesaid,  the  receipt 
of  such  fee-fana  rent  for  three  years  by  the  lessor 
of  the  plaintiff,  or  any  person  or  persons  through 
whom  be  daims,  shall  have  the  same  force  and 
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eflbct  u  ft  dmilar  reenpt  €i  not  wrtlce  iwerv«d 
on  any  Imie  for  Ufe  or  UTot  would  ban  In  proceed- 
ing*  by  ejectment  for  noopaymeot  of  such  rent 
under  tuch  statutee ;  and  in  avowing  or  making 
cognixance  for  any  socli  foe-fiirm  rent  in  any  action 
of  replevin  in  respeot  of  a  diatroM  for  aueh  rent,*  it 
sliall  be  aufficient  for  the  penon  avowing  or  making 
cognizance  to  avow  or  make  cognizance  generally^ 
that  the  lands  or  place  on  which  such  distreas  was 
madci  or  from  whtoh  such  distress  was  fraudulently 
removed,  (as  the  case  may  be*)  were  or  was  at  the 
time  the  rent  distraimd  for  acemed  and  atill  are  or 
is  held  under  a  grant  made  onderor  after  the  pass- 
Ing  of  this  aott  and  that  a  certain  sum  or  portion 
of  the  snid  rent  was  in  arrear  and  unpaid,  and  that 
die  person  avowing,  «  in  whose  ri^^t  oogniaance 
is  made  in  reapootof  the  said  rent,  is  the  person 
entitled  Uierrto,  without  further  sotting  forth  aoch 
grant,  or  the  title  of  such  avowant  or  person  in 
whose  right  such  cognizatice  is  made  to  such  fee- 
foroi  rent  i  and  in  proceeding  by  action  of  debt  or 
covenant  for  nonpayment  of  the  foe*fonn  rent  made 
payable  by  any  sudi  grant  as  aforesaid,  or  non- 
performance of  any  <^  the  oovenaals  contained  in 
such  grant,  or  in  any  other  action  or  proceeding  in 
relation  thereto,  it  shall  be  suffideat  for  the  plain- 
tii^  or  peraon  entitled  to  fee-form  rent,  to  set  forth 
in  the  declaration,  or  other  pleading  the  grants  aadi 
where  the  case  shall  require^  the  eovenantii  the  non- 
performanoe  of  which  be  complains  of,  and  aver 
that  the  said  plaintiff  or  othw  peraon  ia  the  penon 
entitled  to  the  fofr^ihnn  rem  reserved  or  made  pay- 
able by  such  grant  i  and,  where  the  case  may  re- 
qwre^  interested  in  tin  Mrfi»manee  <oi  audi  cove- 
nants,  witiiout  settiog  forth  or  deducing  hia  tiUe 
thereto ;  and  in  aueh  aotions  of  replevin,  debt,  or 
covenant,  or  other  proceeding  founded  on  such 
grant  as  as  aforesaid,  proof  that  the  said  plaintiff  or 
other  person,  or  any  peraon  or  pmons  through 
whom  he  claims,  has  or  have  been  in  the  possession 
or  in  the  receipt  of  such  fee-farm  rent  for  three 
years,  shall  be  sufliraent  evidence  of  the  title  of  the 
plaintiff  or  other  person  thereto,  as  in  cases  of  eject- 
ment for  non-payment  of  rent  under  the  statutes  in 
force  in  relation  thereto ;  and  if  in  any  such  action 
<^qectment.as  aforesaid,  judgment  be  pven  for 
the  plaintiff,  and  execution  executed,  or  If  any  en- 

2y  be  made  in  respect  to  such  foe-form  rent  as 
oresaid,  w  by  virtue  of  any  oondition  for  re<entry 
contained  in  any  such  grant  as  aforesaid,  then  the 
estate  in  tin  lands  acquired  under  snob  judgment 
and  execution,  or  by  snob  entry,  shall  bo  of  the 
like  nature,  and  shall  be  snl^eet  to  the  same  or  the 
like  oses^  trusts,  charges,  liens,  equities,  rights,  and 
iueumbraooes,  as  if  such  judgment  and  execution 
or  such  wtry  had  be«i  in  respect  of  »a  estate  in 
reversion,  and  of  a  rent  or  a  condition,  as  the  case 
may  be,  incident  thereto,  and  such  estate  in  rever- 
sion had  stood  limited  to  the  same  uses  and  trusts, 
and  subject  to  the  same  diarges,  U«u,  equities, 
rights,  aud  incumbrances,  to  which  ouch  foeform 
rent  stood  limited  or  solyeot. 
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DUBLIN,  MAT  IS;  1849. 


To  pnwWe  a  remetff  tar  m  ineonvenleiwe  in  the 
atatfi  of  fh«  UVf  which  frequently  inflicted  i^nry 
and  \om  oa  both  landlord  and  tenanti  the  0  ft  10 
Vic. «.  I1 1,  TO  eaaeted. 

The  inoMToiiuice  ve  allode  to^  Arose  from  the 
lenanl  Iwring  di  months  after  the  execution  of  an 
habere  ia  an  ^Jeetment  for  non-payment  of  rent, 
daring  vbicb--on  payment  of  the  amount  doe  for 
rent  and  ooata — he  could  redeem  his  interest.  Dur- 
ing tliese  ti%  months  the  landlord  was  placed  in 
much  difficulty  as  to  the  profitable  management  of 
his  lands,  as  be  was  reduced  to  the  necessity  either 
of  occupying  the  <!irm  himselft  or  of  putting  a  ten- 
ant into  it,  whom>  in  the  event  of  the  former  tenant 
rcdeenin^  he  might  find  mudi  difficult  in  re- 
moving ;  and  the  tenant,  whom  a  temporary  em- 
barraaansant  might  have  prevented  from  meeting 
bis  mff^jUDtntt,  was  dislodged  from  his  farm  at  a 
tinw  when  Me  aaperintendence  might  have  been  of 
the  ntOBoat  Impoitsnoe.  Thus  the  tenant  was  some- 
timea  ndoed  by  bang  deprived  of  the  possession  of 
a  farm,  wbidi  was  oRen  found  of  very  questionable 
value  to  the  landlord. 

The  act  nnder  consideration  is  calculated  to 
remedy  these  inconveniences.  By  the  8th  section 
of  ii,  the  landlord  is  enabled  to  permit  a  tenant, 
against  whom  he  has  succeeded  in  ejectment,  to 
hold  his  farm  until  the  time  allowed  him  for  re- 
dnmption  is  on  the  point  of  expiring,  without  pre- 
judice to  the  right  of  obtaining  immediate  posses- 
sion under  the  habere,  at  the  moment  when  com- 
plete and  permanent  dominion  over  the  land  is 
restored  to  the  landlord. 

Tlie  provisionB  of  the  8th  section  are  applicable 
iriierevor  the  sheriff,  his  bailiff,  or  bfiicer,  is  exe- 
cuting any  writ  of  habere  in  any  action  of  qect- 
nwDt,  or  aw  (dvil  Ull  decree  for  the  recovery  of 
the  poaaaanm  «f  landa  and  tenements;  and  the 


extenrioD  of  these  provisions  to  other  cases  besides 
mectments  for  non-payment  of  rent  (which  class  of 
^eotmenta  akme  are  cooCemplated  in  the  other 
sections  the  act)  haa  mtroduced  another  ele- 
rorat,  which  may  sometimes  Iceep  the  landlord  out 
of  poasession  of  bis  land  for  a  longer  time  than  he 
expected  or  intended. 

This  new  ^ment  is  thus  introduoed — a  landlord 
obtaining  an  habere  in  an  ejectment  on  the  title* 
is  in  a  very  different  position  from  a  landlord  ob- 
taining one  in  an  ejectment  fW  non*payment  of 
rent ;  in  the  latter  case  the  tenant  has  a  clear  right 
to  r^aia  possession  on  certain  conditions ;  in  the 
former,  there  is  nothing  which  the  tenant  can  do 
which  will  so  entitle  him — his  continuance  or  non- 
continuance  in  the  occupation  of  the  fnrni,  is  en- 
tirely at  the  option  of  the  landlord.  If  the  land- 
lord allow  him  to  remain  in  possession  after  the 
execution  of  the  habere,  under  the  provisions  of 
this  act,  he  is  clearly  a  tenant  at  will,  in  the  striot- 
mt  sense  of  the  word,  and  acquires  that  uncertainty 
of  tenure  which  entitlea  him,  if  he  sow  the  land, 
and  ia  put  out  before  he  reaps  the  crop,  to  have 
that  crop,  and  free  entry,  egress,  and  regress  to  cut 
and  carry  it  away,  because  be  Icnew  not  at  what 
time  the  Imor  would  enter ;  except,  indeed,  the 
statute  breali  in  on  the  principle  of  the  common 
law. 

That  this  principle  of  the  common  law  should  be 
upheld  at  the  same  time  that  the  provisions  of  thia 
statute  should  be  carried  out,  seems  to  be  the 
opinion  of  the  Court  of  Queen's  Bench,  as  expressed 
their  decision  in  the  case  of  Leuee  Kno*  v. 


in 


GUdeOf  alluded  to  by  us  in  a  former  number,  and 
reported  in  the  U  Irish  Law  and  Equity  Reports, 
page  19%  where  the  order  to  renew  the  habere  was 
made  absolute  but  with  a  stay  of  execution  until 
the  lat  of  November,  dirtinctly  on  the  ground  Uiat 
in  the  interval  that  had  elapsed,  the  tenant  might 
have  cropped  the  land.  However,'  though-  we  ad- 
mire the  solicitude  with  which  the  Court  rsgardad: 
the  interests  of  occupying  tenants,  in  tbla  iDstanoa 
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the  reason  waa  not  sufficient  to  satisfy  ns  that  the 
order  should  not  be  made  absolute  withoat  any 
stay  of  execnUon.  That  Hie  tenants  had  cropped^Jfae 
lands  would  have  been  (in  our  opinion)  a.gooa 
cause  why  execution  should  have  been  stayedr  to 
enable  them  to  reap  the  profits  of  thdr  industry ; 
but  that  thev  might  liave  done  so,  seems  hardljr 
suflUcient  appears  further,  that  they  had  been 
served  with  the  conditional  order,  and  it  might 
fairly  be  inferred*  that  if  they  had  cause  to  shew, 
they  would  not  have  neglected  doing  so — that  they 
m^ht  have  cropped  their  lands,  was  a  good  reason 
for  insisUng  on  the  service  of  the  conditional  order, 
but  no  reason  for  refusing  to  render  it  absolute  un- 
conditionally, on  proof  of  service^  if  no  cause  were 
shewn. 

Bu^  to  return — there  are  two  distinct  classes  of 
cases  to  which  the  provisions  of  this  8th  secdon 
apply ;  namely,  cases  where  tenants  under  eject- 
ment for  non-payment  of  rent  are  permitted  to 
remain  in  occupation  for  the  time  during  which  the 
law  gives  them  the  right  of  redemption  ;  and  cases 
where  a  landlord  choses  to  permit  a  tenant, 
Reeled  on  the  title,  to  remain  in  possession.  These 
two  classes  differ  completely  in  the  circumstances 
connected  with  them,  and  we  are  prepared  for  a 
diffarenoe  in  the  rules  made  fay  the  court,  according 
as  a  case  brought  under  their  notice  belongs  to  one 
dasa  or  to  the  other.  In  cases  of  ejectment  for 
noil  •payment  of  rent,  the  tenant  must  be  supposed 
to  know  whether  he  is  about  to  redeem  or  not,  and 
will  relate  the  management  of  his  farm  accord- 
ingly. Id  these  cases,  we  are  prepared  to  find  the 
courts — as  the  six  months  allowed  for  redemption 
are  about  expiring — renewing  habere$,  and  putting 
landlords  into  immediate  possession  without  hesi- 
tation. In  cases  of  ejectment  on  the  title — as  the 
tenant  cannot  know  what  the  landlord's  intention 
may  be — we  are,  on  the  contrary,  prepared  to  find 
the  courts  making  diligent  inquiry,  as  to  whether 
the  tenant  has  been  induced,  by  the  indulgence  of 
the  landlord,  to  crop  his  land,  and,  iu  that  case, 
preventing  a  landlord  from  taking  advantage  of 
the  exertions  which  a  tenant  might  be  induced  to 
make  in  consequence  of  such  indulgence. 

We  consider  the  provisions  of  the  8th  section 
■o  lalutary  in  their  application  to  the  cases  of 
ejectment  for  non-payment  of  rent,  that  we  should 
be  glad  that  they  were  not  only  optional,  but  com- 
pulsory. We  can  easily  imagine  drcumstances 
where  great  and  unnecessary  injury  would  be  occa- 
sioned by  the  landlord  refusing  to  permit  under- 
tenants to  continue  in  occupation  of  their  holdings 
during  the  six  months  allowed  for  redemption,  in 
the  event  of  the  interest  being  ultimately  redeemed. 

We  can  imagine  a  temporary  embarrassment 
occasioning  the  non-payment  of  rent,  proceedings 
in  ejectment  taken,  and  an  habere  obtained  by  the 
landlord,  who  refuses  to  permit  the  under-tenants 
to  remain  in  occupation,  according  to  the  provi- 
sions of  the  statute ;  we  can  imagine  a  thousand 
tfompUcated  arrangements  existing  between  the 
mesne  landlord  and  the  under-tenants.  The  su- 
perior landlord  has  it  in  hb  power  to  disturb  all 
(hese,  aod  to  persevere  in  this  disturbance  during 
«ix  ipfo^hs.    Supposing  the  redemption  Is  not 


effected  till  the  last  moment,  and  on  the  stippodtini 
that  it  is  effected  then,  the  intermediate  diitarbiBct 
and  'injury  would  Hkve  been  (!l«R^  nnnecMitfT 
All  pSrties  would  have  been  put  to  iQcoDvallta! 
even  the  landlord,  without  advantage  tb  in^^^ 
Other  sections  of  this  Act  contain  impottant 
amendments  in  the  law  as  to  ^ecttnent  for 
payment  of  rent.  It  is  reasonable  that  lbs  tmnt 
should  have  accurate  information  as  to  tbe  UMnat 
of  rent  claimed,  as  well  as  the  amoant  dained  ibr 
costs,  in  order  to  his  providing  for  thdr  p^aoL 
The  provisions  also  for  staying  proessdiop, « 
almost  every  step  in  the  suit,  on  payneot  of  tite 
amount  due  and  coats  incurred  up  to  thtt  penoj, 
are  of  some  importance  to  the  holders  of  Isnl 


DusxNO  the  past  week,  a  dedrion  was  nude  br  ibe 
Court  of  Exchequer,  in  the  case  of  BtoL 
Rotheranif  (not  yet  reported,)  as  to  the  effect  of  i 
lodgment  of  money,  in  dischai^  of  the  action, 
aiter  writ  and  before  declaration.  ThiivuilM 
first  occasion  such  a  question  has  been  mooted,  ud 
the  decision  of  the  Court  is  one  which,  n  ttf^n- 
hend,  will  have  a  very  considerable  infineDcc  od  tbe 
practice  of  lodging  money  in  discharge  of  ik 
action,  and  of  changing  the  venue  on  ths  caoagi 
affidavit 

The  action  was  trover,  and  after  tbe  Kniee  o( 
the  writ,  and  before  the  declaration  was  fliA,  tha 
defendant  lodged  a  sum  of  money  ine(NUl,aDd 
moved  on  the  common  affidavit  to  daaga  th 
venue.  Tliia  application  was  aannnd  bj  n 
undertaking  to  give  material  evidenoe  b  tht  eom^ 
where  the  venue  waa  laid,  (the  county  of  dietitjof 
Dublin.)  At  the  trial  before  tbe  Lord  Chief  Bans, 
the  only  materiel  evidence  was  tbe  deAndanfinie 
on  lodging  the  money.  The  Chief  Bsron  haiiif 
refused  to  non-suit,  the  plaintiff  had  a  verdKl,  td 
tbe  question  came  before  tbe  Court  oa  a  nMioB  D 
change  that  verdict  into  a  non-suit. 

For  the  defendant,  it  was  contended,  tbataitke 
lodgment  was  before  declaration,  it  ecHiU  M  bt 
taken  as  an  admission  of  a  cause  of  action  not  (Si- 
closed  i  that  it  would  inflict  much  hardship  « i 
defendant,  who,  on  being  served  with  t  writ  it* 
dorsed  with  the  amoant  of  debt  aod  costs,  ai  ii 
required  in  actions  ex  contracttt,  and  boi^  wili| 
to  admit  a  debt  of  that  diaracter,  waa  tteo  H  he 
declared  against  in  trover,  and  UsadniidoBoftk 
former  oaose  of  action,  uaad  as  an  adnisnoa  oftb 
latter.  Tbe  answer  was,  that  in  this  cass  tbe  de- 
fendant had  acquiesced  in  the  form  of  sc^  n 
which  he  was  sued.  The  Court  decided  that  tbe 
lodgment  of  the  money  must,  in  every  case,  be  tt^ei 
to  be  an  admiasion  of  the  demand,  and  oooMtantlj, 
was  material  evidence.  And  during  the  pro- 
gress of  the  argument,  suggested  that,  if  a  deb* 
dant,  intending  to  lodge  money  to  one  demaod,  vtn 
surprised  by  a  different  one  being  laid  hi  thededtf- 
ation,  it  would  be  competent  for  him  to  appl;  M 
the  Court  for  liberty  to  with^w  the  mtatj  lodgfd, 

This  decision  is  carrying  the  ^let  of  an  adoii- 
aion  by  the  lodgment  further  than  that  giveaithj 
the  Cooru  at  Weetmtnater,  the  ineUnafioa  of  tbe 
later  deciaiont  qipearing  to  be  rather  ia  bmrtf 
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t  dimiooHoa  ofite  efFect.  (See  Taylor  on  Evi. 
deooBi  568,  et  ceq.)  This  is  the  only  caie  now  on 
TKord,  in  which  the  lodgment  w»  before  dedaia- 
tioo ;  but  in  future  it  wilt,  perhaps,  1m  the  most 
advisable  period,  as,  if  the  plaintiff  take  the  money 
io  diichaige,  the  defendant  wilt  be  liable  merely  to 
the  eoataof  the  writ.  If  the  plaintiff  goee  on,  and 
doae  Dot  reoorer  more  than  the  sum  lodged,  accord- 
ing to  the  decision  of  the  Court  of  Queen's  Bench,  in 
Ktrshmm  LinnUaift  (1,  Ir.  Jur.  31),  the  defendant 
will  be  entitled  to  the  whole  costs;  and  if  the  defend- 
ut  feel  himself  amriered,  by  any  miiapprebension 
as  to  the  nature  ^tbe  demand  in  the  writ,  and  tliat 
nbsaquently  made  io  the  dedaration,  he  can  adopt 
the  suggestion  alladed  to  as  having  fallen  from  the 
Coort.  Though  there  is,  we  believe,  no  precedent 
forsaeh  a  moUoo,  suefa  a  one  is  absolutely  necessary 
to  protect  a  defendant  from  the  inconvenience  be 
would  be  otherwise  subjected  to  by  this  decision. 
On  the  other  hand,  the  defendant  must  recollect, 
that  by  lodging  the  money  at  this  period,  he  de- 
prives himself  of  the  power  of  changing  the  venu^ 
exoept  on  special  grounds. 

— 4 —  ' 
iCmHwMifiomp,  MS.) 
XIX.  And  be  it  enacted,  that  if  in  any  action  or 
^eetnNBt  brought  on  aoconnt  of  the  ntm-paynient 
<^an;  fee-^rm  rent  made  payable  by  any  such  grant 
as  sforewd,  pursuant  to  the  statues  for  the  time 
being  ia  force  in  Ireland  as  to  the  actions  of  ^ect- 
tnent  for  noo-pajmient  of  rent,  judgmmt  be  given 
for  the  plaintiff,  and  execution  executed,  and  the 
person  who  has  ouule  default  in  payment  of  the 
ren^  or  the  pmoo  who  btit  for  such  qectment  would 
for  the  time  being  have  been  the  party  to  make  the 
payment  from  time  to  time  thereafter  becoming  due, 
do  not,  witiun  «x  ealmdar  nuntbs  from  the  time  of 
soch  eneutkn  eneuted,  do  such  nets  or  take  such 
poeeedipgs  an  are     dh^  be  by  law  necessary  for 
the  redempdon  of  the  luida  from  the  raid  judg* 
BMt  and  exeootioii  (all  whidi  acts  and  proceedings 
be  Is  herebv  authcwiiad  to  do  and  take  in  the  nme 
manner  and  with  the  same  effect  to  all  intents  and 
purposes  a*  if  he  were  the  tenant  or  lessee  of  the 
person  causing  such  ejectment  to  be  brought),  then 
sad  io  every  sndi  case  it  shall  be  lawful  for  the  owner 
of  or  any  person  having  an  estate  or  Interest  in  uny 
fiee>fann  rent  made  payable  by  any  such  grant  as 
sfMesaid  out  ttfthe  whole  or  any  part  of  such  lands, 
or  for  the  owner  of  or  any  person  having  an  estate 
or  interest  in  tike  lands  out  of  which  such  fee-farm 
rent  is  payable  or  any  part  thereof,  within  nine 
calendar  months  after  such  execution  executed,  to 
do  waA  nets  and  take  sneh  proceedings  for  the  re- 
dei^rtioa  of  the  said  lands  from  the  said  jodgment 
and  exsenlioii,  and  for  obtainbig  relief  in  respect 
the  sBSMh  aa  ondar  tbe  atatntea  last  afbresaid,  any 
nmctgag«aof  aleaaani^^doortako  fiw  tlu  re- 
demtion  <rf  s«di  leasi^  or  Us  estate  or  interest 
therein,  from  an;  jmk^ment  and  execution  in  any 
MtioD  of  igeetment  for  non-payment  of  rent  pur- 
rasnt  to  anoh  atatutes,  and  for  obtaining  relief  in 
respect  of  the  aaow ;  and  any  redemption  made  par- 
Huat  to  such  atatntes  shall  operate  so  as  to  restore 
sU  sstatoa  and  ietarasu  ia  rents,  or  in  lands  which 
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shall  have  been  defeated  by  the  entry  or  ^eetment ; 
and  when  sueb  redemption  as  last  aforesaid  lus 
been  made,  or  when  uiy  audi  redemptimi  haa 
been  made  under  the  statutes  aforasai^  by  any 
mortgagee  or  any  other  person,  which  redemption 
he  is  hereby  antfawised  to  make^  all  annis  of  money 
paid  or  advanced  on  account  thereof,  and  ^e  casta 
thereof  shall  be,  aad  be  deemed  a  lira  and  charge 
in  favour  of  the  person  paying  the  same,  his  exeen- 
Um  or  adittinistoators,  not  only  upon  the  estate  or 
intArests  of  the  person  making  such  default  afore- 
said, but  upon  all  the  inheritance  in  which  such 
estate  or  interest  is  subsisting,  in  priority  to  all 
other  interests  or  charges  whatever  upon  such  in- 
h^tance,  save  and  except  any  charges  created 
under  the  acts  relating  to  the  drainage  of  lands,  or 
to  the  improvement  of  lands  in  Ireland ;  and  sneh 
sums  of  money  and  costs  shall  also  be  recoverable 
by  the  person  paying  the  same  from  the  person  who 
has  made  such  default,  or  his  representatives,  in, 
and  by  an  action  of  debt ;  and  all  sums  of  money 
paid  and  costs  incurred  In  respect  oF  such  lien,  or 
leharge  by  any  person  damnified  thereby,  shall  also 
be  recoverable  by  such  person,  ftom  the  person 
who  has  made  default,  or  his  representatives,  in 
manner  aforesaid ;  and  it  shall  bis  lawful  for  any 
person,  having  tbe  benefit  of  such  lien  or  charge^ 
or  damnified  thereby  as  aforesaid,  to  apply  by  pe- 
tition in  a  summary  way  to  the  Court  of  Chancery, 
or  Court  of  Exchequer  at  the  Equity  side  thereof, 
for  the  appointment  of  a  receiver  over  such  estate^ 
interest,  or  inheritance,  and  which  receiver  it  shall 
be  lawful  for  said  court  respectively  to  appoint^ 
and  to  continue  until  all  such  sums  of  money  and 
costs,  with  interest,  and  the  costs  of  such  petition, 
uid  of  the  proceedings  thereunder,  are  fully  paid 
and  dischaiged,  and  to  make  such  order  in  rafted 
ference  to  such  petition,  as  to  such  eoturta  reapeo- 
tively  may  seem  fit. 

XX.  And  be  it  enacted,  that  where  the  owner 
of  any  lease  or  under-lease  in  perpetuity  of  any  d» 
gree  of  tenure^  lands  In  Ireland,  has  required  a 
grant  under  this  act,  and  tlie  owner  of  the  rever- 
sion, lease  or  superior  under-lease,  or  estate,  from 
whom  such  grant  has  been  required,  disputes  the 
right  to  such  grant,  or  in  case  such  owners  shall 
differ  as  to  what  covenants,  conditions,  exceptions, 
or  reservations  shall  be  contained  in  such  grant, 
or  what  exceptions,  reservations,  or  rights  slionld 
be  commuted,  or  otherwise,  as  to  the  terms  or  eon- 
ditioos  of  such  grant  or  tbe  amount  of  fiee-farm 
rent  to  be  made  payable  thereunder,  or  in  case  tbe 
owner  of  the  reversion,  superior  lease,  under-Ieaao, 
or  estate,  who  might  be  required  to  execute  a  grant 
under  this  act  be  a  minor,  idiot,  lunatie,  femecovart 
or  not  within  the  United  Kingdmn,  and  there  be 
no  guardian,  committee  of  tlie  estate^  husband, 
attorney,  respectively,  of  sndi  owner  competent  to 
act  und^  the  provision  berein-bdbre  contained,  or 
there  is  or  are  any  arrears  of  rent,  fine  m  fines,  or 
fees,  which  under  this  act  might  be  required  to  be 
paid  before  the  execution  of  a  grant  under  this  act, 
and  the  owner  required  to  execute  such  grant,  has 
refused  to  accept  payment  thereof,  or  there  is  no 
person  to  whom  the  same  can  properiy  be  paid,  or 
it  is  not  known  to  whom  (be  aame  ought  to  be  fMdd, 
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it  shall  be  lawful  for  ibe  owner  of  the  lease  or  under- 
lease io  perpetaity.  who  has  required  such  grant, 
or  would  be  eotlUed  to  require  the  sanis^  as  the 
ease  may  be,  to  apply  to  the  Court  of  Chancery  in 
Ireland,  or  Court  of  £ichequer  in  Ireland,  on  the 
equity  side  thereof,  in  a  summary  way  by  petition 
prnyiug  that  a  grant  may  be  executed  to  him  under 
this  act,,  or  that  it  may  be  declared  what  covenants, 
conditions,  exceptions  or  reservations  should  be 
ooDtained  in  such  grant,  or  that  any  such  excep- 
tions, reservations,  or  rights,  as  aforesaid,  may  be 
commuted,  or  that  the  terms  or  conditions  of  such 
grant  may  be  settled,  or  that  the  amount  of  the 
fe^farm  rent  may  be  determined,  or  such  other 
relief  as  shall  be  applicable  to  the  ease ;  and  every 
such  uetition  shall  be  intituled  *'  In  the  Matter  of 
the  Renewable  Leasehold  Conversion  Act,"  ex 
parte  the  person  who  presents  such  petition,  and 
•hell  shall  rtate  the  date  and  names  of  the  putiea 
to  whom,  and  the  short  contents  of  the  lease  or 
under-lease  in  respect  of  whidi  the  same  is  pre- 
sented, and  <^  tiie  last  renewal  thereof,  with  the 
name  of  the  lands,  and  the  parish,  barony,  and 
cotmty  in  which  the  same  are  situate,  and  the  na- 
ture and  extent  of  the  estate  or  interest  of  the  pe- 
titioner iu  such  lease  or  under-lease,  and  shall, 
where  the  right  of  the  petitioner  to  a  renewal  of 
such  lease  or  under-lease  is  disputed,  state  that 
such  a  right  is  disputed,  and  shall  state  such  other 
matters  as  the  circumstances  of  the  case  may  require; 
and  every  such  petition  shall  be  verified  by  the  affi- 
davit of  the  person  by  whom  the  same  is  presented, 
or  of  his  solicitor,  attorney,  or  agent,  or  otherwise 
as  the  oourt  shall  consider  sufficient,  and  in  nil  cases 
under  this  aet  tiie  reversion,  lease,  and  under-lease 
respectively  shall  be  sufficiently  represented  by  the 
respective  owners  thereof  and  it  shall  not  be  neces- 
sary to  bring  before  the  court  any  other  parties  in- 
terested in  such  reversion,  leaser  and  under-lease 
respectively  uolesa  iu  spedal  oases  the  court  sliall 
otherwise  direct. 

XXI.  And  be  it  enacted,  that  where  such  petition 
as  aforesaid  is  presented  to  respect  of  a  lease  or 
under-lease  the  right  to  a  renewal  of  which  is  dis- 
puted such  petition  shall  be  heard  by  the  court,  and 
the  court  may  upon  hearing  determine  the  right  to 
such  renewal,  or  retain  the  petition  until  such  right 
be  established  on  a  bill  filed  or  other  proper  proce«d- 
ing  taken  for  such  purpose,  or  may  refer  the  said 
matter  of  such  petition  to  the  Master  or  Remem- 
brancer, or  make  such  other  order  in  the  matter  of 
such  petitiM  as  the  court  may  think  fit ;  and  such 
petiticm  abalU  days  before  the  bearing  thereof, 
be  served  by  or  on  behalf  of  the  party  presenting  the 
sanieimtbeowoerofthereversion,  lease,  under-lease, 
or  estate  from  the  owner  whereof  the  grant  under 
this  act  was  required ;  and  where  such  petition  is  pre- 
sented in  respect  of  a  lease  or  under-lease  the  right 

.  to  a  renewal  of  whch  is  not  disputed,  it  shall  be  in 
the  discretion  of  the  court  either  to  make  an  order 
fur  hearing  thereon,  or  else  «*  parte  to  make  an 
order  referring  the  matter  of  such  petition  to  the 
Master  or  Remembrancer. 

XXII.  And  be  it  enacted,  that  where  themattm* 
of  any  such  petition  as  aforesaid  is  referred  to  the 
Master  or  Remembrancer,  either  upon  the  hearing 


or  «r  partef  meh  Master  or  Remembranoer  ihiii 
thereupon  proceed  to  inqoire  into  the  mstta  of  neli 
petition,  and  shall  require  notion  in  such  tmu 
he  may  think  fit,  of  suoh  petition  and  of  tlwndeor 
order  thereon,  and  of  a  time  and  place  for  the  pu. 
ties  to  appear  before  bim,  to  be  mneA  opoa  tbe 
owner  of  the  reversion,  lease,  onder-lesie,  orcMae 
from  the  owner  whereof  the  grant  under  lUi  Mt 
was  or  might  be  required,  or  in  case  such  owoerbe 
under  disability  or  out  of  the  United  KiDgdwn,  tiA 
there  be  no  guardian,  committee,  husband,  or  attor- 
ney, competent  to  act  for  such  owner  under  the  p». 
vision  hereinbefore  contained,  then  the  Blitter  or 
Remembrancer  may  require  such  substituted  lerrit* 
as  he  may  think  fit  of  such  notice  as  aforesaid ;  ud 
at  the  time  and  place  fixed  by  such  notice  the  IU- 
ter  or  Remembrancer  shall  proceed  to  inquire  lad 
ascertain  whether  the  petition  is  presented  bji  per. 
son  entitled  tn  require  a  grant  under  tbeprortnai 
of  this  act  of  an  estate  of  inheriUnce  in  thehndi 
comprised  In  the  lease  or  under-lease  in  perpetnifj. 
in  respect  of  which  snob  petition  is  presented,  mi 
in  case  he  so  find  he  shall  proceed  to  asoertahtlH 
amount  of  the  fee-farm  rent  to  be  made  pajsUelf 
such  grant,  and  to  settle  tbe  terms  and  oosdiiiMi 
of  such  grant,  in  case  the  parties  differ  about  ti» 
same  or  the  nature  of  the  petition  shall  n  nqan^ 
and  when  the  owner  from  whom  a  grant  mfjn  bt 
required  is  under  (Usability,  and  there  it  oogmr- 
dian,  committee,  husband,  or  attorney  si  afoiwid 
of  such  owner,  shall  nominate  a  penon  to  be  nb- 
stitnted  for  Uie  purposes  of  this  act  m  lU  proceed- 
ings under  such  petition  as  aforesaid  intbepheeof 
such  owner;  and  where  there  is  any  arrarornm 
of  or  in  respect  of  rent,  or  any  fineorfise^orfeei, 
which  undw  this  act  might  be  required  to  be  paid 
before  the  execution  of  a  grant  under  thiiaet,  aod 
the  owner  required  to  execnto  such  grant  bHiehNd 
to  accept  payment  thereof,  or  there  Is  ao  pom  la 
whom  the  tame  can  properly  be  paid,  or  it  ■  sot 
known  to  whom  the  same  ought  to  be  psid,  tk 
Master  or  Remembranoer  shall  fequire  the  M 
amonnt  of  such  arrear  or  sum  of  or  hireqiBttcf 
rent,  and  of  such  fine  or  fines,  with  mtereit  theno^ 
and  of  such  fees,  to  be  lodged,  under  a  apedal^ 
rection  of  the  Master  or  Remembrancer,  in  the  Biok 
of  Ireland,  in  the  matter  of  such  petttioo,  with  the 
privity  of  the  Accountant- General  of  the  Coot, 
for  the  use  of  the  party  specified  in  such  directioB; 
and  the  fact  of  such  payment,  and  tbe  ciuae  or  rea- 
son of  the  previous  nonpayment  of  the  amouDtio 
paid,  and  the  facts  relating  thereto^  shall  ba  aated 
by  the  Master  or  Remembranoer  spetdill;  la  b 

report.  .  „ 

XXIII.  And  be  it  enacted,  that  the  Muter  ot 
Remembranoer  shall  make  bi>  report  in  nlatm  u 
the  matter  of  such  petition,  and  sneh  wi»«*~J 
state  tbe  application  to  the  court,  "•^w^'J"*'' 
his  inquiries  and  proceedings  under  the 
and  where  the  petitioner  is  entitled  to  a  gnntndi 
report  shall  refiw  to  the  draft  of  thegrsDlsiieltW 
or  approved  by  such  Master  or  RemeaibriBMr,  w 
shall  sUte  by  whom  such  grant  and  the  cottiiierpatt 
thereof  should  be  executed,  or  should  ht«  J» 
executed  if  not  under  disability  or  oirt  of  u«  ub« 
Kingdom,  and  shall  etate  aU  snelietkirMMnM 
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to  die  Meeter  or  Remonbruicv  may  seem  expedient 
for  carrying  into  doe  executi<m  the  provisions  of  this 
set 

XXIV.  And  be  it  enacted,  that  after  the  Master 
or  RanemlmDoer  has  made  his  report,  notice  of  the 
HiDg  of  sodi  report  shall  be  served  by  or  mi  behalf 
flf  ibe'petitlmier  on  the  party  on  whom  notice  <^  ^e 
petition  is  required  to  be  served ;  and  at  any  time 
before  the  expiration  of  the  next  ensuing  term  after 
loeh  sarnoe  n  shall  be  lawful  fix  the  petitions  or 
the  paitjr  so  aerredi  or  any  other  person  interested 
in  the  aiaUM-  of  the  p«dtifHi  or  report  (such  other 
penoo  irst  obtaining,  on  an  ex  parU  motion,  the 
leave  of  the  court  su  to  apply,)  to  apply  to  the  court 
by  ootioD  on  notice  to  the  opposite  party,  or  where 
tbe  ipplicatioti  is  by  any  such  other  person  as  afore- 
uid,  00  notice  to  both  parties  to  the  proceedings 
under  the  petition,  and  to  such  other  persons  (if 
soy)  as  tbe  court  may,  on  such  ax  parte  application 
ti  ^flRsaidt  bare  directed,  to  set  aside  such  report, 
or  to  vary  or  amend  the  same  in  any  particulars 
specified  in  such  notice  of  notion  i  and  thereupon  it 
■ball  be  lawful  for  the  court  to  malce  such  order  in 
rdatioD  to  tbe  mattera  afcnesaid  as  the  court  may 
tki^  fit;  ud  tbB  court,  ifit  ao  think  ftt,  mav. 
upon  the  hearing  of  any  such  motion,  either  wholly 
ooofirat  sodi  report,  or  vary  v  amend  the  same  in 
the  parliadara  mentloDed  in  aucfa  notice,  w  in  any 
other  paitieoki^  and  confirm  the  same,  with  such 
virisdoot  or  amwidmenta ;  and  in  oaae  no  such  ap- 
plicatkm  be  made  to  tbe  court  witUn  such  time  as 
aforesaid,  neb  report  may  and  shall  be  confirmed 
accordii^  to  tbe  course  and  practice  of  the  court. 

XXV.  And  be  it  enacted,  that  it  shall  be  lawful 
for  Um  court,  upon  the  hearing  of  any  such  motion, 
made  od  aotioe  as  aforesaid,  or  upon  any  epplication 
made  after  the  confirmation  of  the  Report,  where 
it  may  see  fit  so  to  do,  on  account  of  the  disability, 
absence,  or  refasal  of  any  person  by  whom  the  grant 
or  eoonterpert  respectively  should  be  execute,  to 
order  that  each  grant  or  counterpart,  a^  the  case 
nay  b^  be  executed  by  the  Master  or  Remembran- 
cer t  and  every  grant  and  counterpart  respectively 
so  exeented  sbaU  have  the  aame  force  and  tBuA  as 
if  tbe  same  had  been  executed  by  the  owner  of  tlw 
revernon,  leaa^  superior  nnder-lraBe,  or  estiU^  or 
kas^  nnder^ieaae^  or  inferior  under-leaae,  at  the 
ease  may  fa^  on  acooont  fd  whom  the  same  is  so  ez^ 
cnted  M  the  Ha^r  or  Remembrancer. 

XX  VL  And  be  it  enacted,  that  it  shall  be  lawful 
for  tbe  owner  of  ao  under-lease  in  perpetuity  im- 
mediately derived  out  of  a  lease  in  perpetiuty,  where 
such  owner  is  entitled  to  require  the  owner  of  the 
lease  in  perpetuity  to  procure  the  renewal  thereof, 
and  whether  Uie  time  for  renewal  of  such  lease  or 
onder-lesse  has  or  has  not  arrived,  to  apply  to  the 
Court  of  Chancery,  or  to  the  Court  of  Exchequer 
at  tJie  Equity  side  thereof,  by  petition,  in  manner 
bereta-before  mentioned,  praying  that  a  grant  may 
be  executed  to  the  owner  of  auch  under-lraae  under 
this  act,  and  also  prwii^  that  a  like  grant  may  1m 
made  by  the  owner  of  tbe  rsvenion  to  and  aoc^ted 
by  the  owner  of  auch  Icaae  in  perpetni^ ;  and  pray- 
ing sodi  oUmt  reUef  ai  may  be  appucable  to  the 
case;  and  it  shall  ba  lawful  fiw  the  own^  of  an 
ibiiefior  nnder-leaae  in  perpetirity  entitled  to  require 


the  owner  of  the  immediately  superior  under-lease 
in  perpetuity  to  procure  a  renewal  thereof,  and  whe- 
ther the  time  for  the  renewal  of  such  inferior  under- 
lease or  of  any  under-lease  superior  thereto  or  of 
the  lease  in  perpetuity  has  or  has  not  arrived,  to 
apply  by  petition  as  aforesaid,  praying  that  a  grant 
may  be  executed  to  such  first-mentioned  owner  un- 
der this  act,  and  also  praying  that  the  like  grant  or 
grants  (as  the  case  may  require)  may  be  made  to 
and  accepted  by  tbevwnerof  the  immediately  supe- 
rior under-lease  in  perpetuity,  and  to  and  the 
owner  <tf  each  under-leaae  in  perpetnity  (if  uiy) 
superior  to  auch  under-lease  (where  audi  owner  it 
under  the  like  obligation  to  tbe  owner  of  the  imme- 
diately inferior  under-lease  in  perpetuity  to  procure 
renewal,  and  to  and  by  the  owner  of  the  lease  in 
perpetui^  where  auch  owner  is  under  tbe  like  obli- 
gation to  the  owner  of  the  immediately  under*Iease 
in  perpetuity  to  procure  renewal)  from  the  owner 
or  respective  ownera  from  whom  a  grant  or  grants 
might  be  required  under  this  act  by  such  respective 
owners  as  aforesaid,  and  praying  all  such  other 
relief  in  relation  to  such  grant  or  grants  as  may  be 
applicable  to  the  case ;  and  upon  such  petition  being 
presented  it  shall  be  in  the  discretion  of  the  court 
to  make  ao  order  for  hearing  thereon,  or,  ex  parts, 
to  make  an  order  referring  the  matter  of  such  peti- 
tion to  the  Master  or  Reimmbrancer ;  and  all  such 
inquiries,  directions,  orders,  and  prooeedinga  sbaH 
and  may  be  made,  given,  and  taken  in  relatioo  to 
the  several  grants  prayed  for  by  such  petition  aa  if 
such  grants  bad  been  prayed  for  by  the  owners  to 
whom  such  granta  are  thereby  prayed  to  be  made  ; 
and  all  the  provisions  herein  contained  in  relation 
to  the  proceedings  by  and  before  the  Master  or  Re- 
membrancer, his  report,  and  the  execution  by  him 
of  a  grant  or  counterpart  upon  or  after  a  reference 
to  such  Master  or  Remembrancer  under  a  petition 
presented  under  the  provision  berein-before  contain- 
ed, shall  extend  and  be  applicable  to  a  reference 
to  tbe  Master  or  Remembrancer,  under  a  petition 
presented  under  this  provision ;  and  where  there  is 
any  arrear  or  sum  tk  or  in  respect  of  rent,  or  any 
fine  or  fines,  or  fees,  which  under  this  act  might  bo 
required  to  be  paid  before  the  execution  of  a  grant 
under  thta  act,  and  the  owner  to  whom  aoch  grant 
should  be  made  neglects  or  refuses  to  pay  tihe  same 
within  anch  time  as  the  Master  or  Remembrancw 
or  the  court  may  appoint,  it  shall  be  lawful  for  any 
person  interested  in  tbe  lands  to  be  comprised  in 
the  grant  or  in  any  fee-farm  rent  to  be  made  payable 
out  of  such  lands  or  any  part  thereof,  and  who  sball 
be  in  this  behalf  authorised  by  the  Master  or  Re- 
membrancer or  the  Court  to  pay  such  arrear  or  aum 
of  or  in  respect  of  rent,  and  such  fine  or  fines,  with 
interest  thereon,  and  such  fees ;  and  all  sums  so 
paid,  and  tbe  costs  (if  any)  incurred  in  relation  to 
such  payment,  sball  be  deemed  a  like  lien  and  charge 
in  favour  of  the  person  praying  the  same,  bis  execu- 
tors or  adminiatratfHv,  and  with  the  like  priori^  as 
berein-before  provided  in  the  case  of  moo^  paid  on 
account  of  tlie  redeption  of  lands  from  a  judgment 
and  execution  in  ^ectmeot,  and  the  coats  of  sueb 
redemption,  salyect  only  to  the  priority  given  to  tlw 
eha^  nnd  lien  created  in  reapect  of  audi  mon^ 
and  costs  aa  last  afbrenid,  and  all  suma  ^  mooey 
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paid  under  thU  provisioD  and  the  ousts  in  relation 
to  such  payment,  ahall  also  be  recoverable  by  all 
the  like  irays  and  means,  with  the  costs  of  the  pro- 
ceedings for  recovery  thereof,  as  money  paid  for 
auch  redemption  as  ubreaaid  and  the  costs  thereof 
are  under  the  provision  hereia-before  oontained  re- 
coverable. 

.  XX  VH.  And  be  It  enacted,  that  all  persons  who 
ahall  become  parties  to  any  prooeedinga  under  this 
act,  by  makiiw  any  appUcatlon  to  the  oourt,  or  by 
■nbmitting  to  £e  jurisdicticHi  thereof  or  by  ^tending 
^fore  the  Mastw  or  Remembraneer  in  the  course 
of  such  proceedings^  or  by  otherwise  tdting  part 
thermn,  and  the  representatives  of  the  petitioner,  and 
of  all  such  persons,  and  all  persons  claiming  under 
him  or  them  by  their  act  or  by  act  of  law  subsequent 
to  their  becoming  subject,  shall  for  the  purposes  of 
this  act  be  subject  to  the  jurisdiction  of  the  court, 
and  to  all  orders  of  the  court  and  of  the  Master  or 
Remembrancer  in  the  course  of  any  such  proceed- 
ings in  like  manner  and  as  fully  as  parUes  to  a  c&use 
pending  in  the  court  are  so  subject  in  such  cause. 

XXvHI.  And  be  it  enacted,  that  in  order  to 
enable  the  Master  or  Remembrancer  to  ascertain 
•ocb  particulara  as  it  may  be  necessary  for  him  to 
ascertain  upon  any  reference  to  him  under  this  act, 
be  shall  be  at  liberty  to  examine  upon  oath  the  party 
who  has  presented  any  petition*  and  to  inquire  by 
affidant  and  by  examination  of  witnesse%  and  by 
other  evidence,  respecting  any  of  the  matters  referred 
to  him  \  and  the  owner  of  any  lease  or  under-lease 
respecting  which  any  inquiry  is  made  as  herein-be- 
fore  directed  shall,  when  thereto  required  by  the 
Master  or  Remembrancer,  produce  such  lease  or 
under-  lease,  and  all  other  deeds  or  instruments  under 
or  by  virtue  of  which  such  owner  holds  the  lauds 
respecting  which  such  inquiry  is  made>  and  shall 
produce  and  furnish  such  proof  or  information  as 
the  Master  or  Rejnembrancer  requires  as  to  the  lent, 
fine  or  fineSi  and  fees  (if  any)  payable  under  such 
lease  or  under-lease,  and  as  to  the  exiateo<»  and 
the  age  of  the  person  or  persons  apon  whcee  life  or 
lives  (if  any)  such  lease  or  undn^leaae  depend^ 
and  as  to  the  rent,  fines,  interest,  and  fees  (if  any) 
which  have  become  doe  or  payable. 

XXIX.  And  be  It  enacted,  tbi^  whenever  any 
notice  required  to  be  given  by  this  act,  or  which  is 
required  or  necessary  for  oarrying  into  effect  any 
of  the  proviuuns  of  this  act,  cannot  be  given  or  de- 
livered to  the  person  to  or  for  whom  such  notice  is 
directed  or  intended,  it  shall  be  sufficient  for  the 
person  obliged  to  give  such  notice  to  leave  the  same 
at  the  last  known  or  most  usual  place  of  abode  of 
the  person  to  or  for  whom  such  notice  is  diretded 
or  intended,  with  an  inmate  of  such  place  of  abode 
aged  sixteen  years  or  upwards,  if  such  place  of  abode 
be  within  Ireland,  and  if  the  same  be  not  wi^n 
Ireland,  then  to  aerve  such  notioe  on  the  ^ent  or 
attorney  o£  audi  peraon,  or  the  raoeiver  of  tho  rents 
of  his  estate*  and  if  auch  agent,  attorney,  or  reo^ver 
oannot  be  diaeoverad,  then  it  diaU  be  enffioieDt  aar- 
vioe  of  endi  notice  to  puUIsb  the  same  at  loot  once 
in  each  week,  in  two  suooeasire  weeks,  by  advertise- 
ment  in  tbe  DiMm  GoMttta  and  in  two  newsp^fkers 
Dublisbed  in  Dublin,  and  in  one  newapi^Mr  circu- 
lating in  the  county  in  wUoh  .tbe  lands  to  which  the 


noUce  relates  or  tbe  greater  part  thereof  sn  litiiite, 
and  also  to  give  such  notice  to  any  prindpsl  occq. 
pier  of  any  of  such  lands,  or,  if  the  Master  w  H«. 
membrancer  so  direct,  to  aend  such  notice  by  iht 
post  to  tbe  last  known  address  of  tbe  party  on  wboa 
the  same  shall  be  required  to  be  saved,  within 
period  aa  to  admit  of  its  being  ddiveted  tritUinibe 
period  piescribed,  if  Any,  forsndmotieetobe^tto, 
or  to  B^e  such  notioe  on  aucb  person  and  in 
manner  aa  the  Master  or  Remembrueer  dnwti. 

XXX.  And  be  it  enacted,  that  the  procsediu 
under  this  act  shell  abate  or  be  sospeaded^ri^ 
death  or  transmianon  of  intereat,  except  n  fv « 
it  shall  be  deemed  neoesaary  for  the  carrying  00 
such  proceedings  that  any  peraon  not  befon  thi 
court  should  have  notice  of  or  be  required  to  attal 
such  proceedings;  and  in  case  of  death  or  tnomif. 
lion  ofinterest,  and  wherever,  after  the  preKotitioi 
of  a  petition  under  this  act,  tbe  direction  of 
court  is  requisite  for  carrying  on  the  proeeedbgi 
under  the  same,  or  for  effecting  the  objeotatfaenct; 
or  otherwise  relative  thereto,  it  shall  be  bivfoi  for 
any  person  interested  in  such  prooeedingi  to  ipgdj 
to  the  court  for  an  order  for  any  sndi  pivpoM,  ui 
it  shall  be  lawful  for  the  court  to  make  nek  9^ 
on  any  sudi  applicatiwi  aa  it  may  see  fiL 

XXXI.  And  be  it  enaoted,  that  the  ooArfd 
prooeedinga  by  and  undo-  any  petition  pmntd 
under  this  act  shall  be  Id  the  the  diseretioiaribe 
court. 

XXXII.  And  be  it  enacted,  that  all  the  pnmam 
of  this  act  in  relation  to  the  amount  of  tbefee-iua 
rent  to  be  made  payable  by  a  grant  under  tbii  ut, 
and  the  covenants,  conditions,  exception!,  ind  re- 
servations to  be  contained  in  such  grant,  the  com- 
mutation of  exoeptions,  reservations,  and  nghu, 
the  allocation  of  land,  and  all  other  pnmwni  tS 
this  act  concerning  such  grant  ud  tiw  effect  nd 
oousequences  thereof,  shall,  eo  far  sstbeBaaem 
oonristoit  with  the  provisions  of  this  act  in  rditiot 
to  the  prooeedinga  by  and  under  and  eooNqmti^ 
upon  a  petition  presented  under  this  ad^  extend  »d 
be  appUcable  to  every  such  grant  ibr  or  n  rdite 
to  whi<A  a  petition  ia  presented* 

XXXItl.  And  be  it  enaoted,  for  tbe  pnrpMirf 
this  act  every  person  adaed  of  or  entitled  at  liv  or 
in  equity  to  the  reversion  expectant  on  uj  leaniD 
peri>etuity  as  tenant  in  fee  simple  or  in  fee  tiS, 
general  or  special,  or  as  tenant  in  dower  or  hj  tlie 
curtesy,  or  for  life  or  lives,  or  for  yean  detenmo' 
able  on  a  life  or  lives,  or  for  a  term  of  yean  lim- 
lute  of  which  forty  years  or  more  are  onespiRd  a 
the  time  of  the  application  for  a  grant  vaia  tUi 
act,  and  also  every  feoffee  or  trustee  (fwdurititile 
or  other  purposes  whataoever)of  any  such  rcfamii 
as  aforesaid,  for  any  such  estate  or  intereit  tlierriB 
aa  aforesaid,  (whether  such  estate  or  mtareit  be  or 
not  determinable  upon  the  execution  or  iolfilBnt 
of  any  trosta,)  wboia  in  tbe  aotnal  reoetpt  (^ik 
rent  reserved  by  any  lease  in  perpetokj,  sndmnr 
exeentor  or  admiidatrator  who  in  that  capidl^  « 
aa  a  spedal  ooeopant  of  an  aetata  poor  utre  lia 
or  aa  bdng  entitled  to  an  estate  poor  anln  fbu* 
der  any  statute  or  otherwise,  is  in  sooli  raenpt  h 
aforesaid,  and  also  any  arohbidiopk  iMtof,  pmoo) 
or  other  eodeiiastieal  perioM  aa  ta  a  levsrriceU' 
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by  him  in  his  coqxmte  capacity,  shall  be  deemed 
to  be  the  owner  of  the  revenioo  ;  and  every  person 
entitled  at  law  or  in  equity  to  a  lease  or  uDaer-lease 
In  perpetuity  for  the  whole  estate  created  or  agreed 
to  be  eveated  1^  sttdi  lease  or  nnder-lease,  or  for 
any  derivative  estate  (created  by  any  instmmeDt 
other  than  an  nnder-lense  at  a  rent)  in  tail,  or  qoasi 
in  tail,  Ibr  Ufe  or  Uves^  or  for  a  term  (tf  years  abso- 
lute^ of  which  not  leas  than  twen^  years  or  more 
are  onezpired  at  the  time  ist  the  application  under 
this  act  for  a  grant  to  or  by  the  owner  of  such  lease 
or  under-lease,  and  also  every  feoffee  or  trustee  (for 
charitable  or  other  purposes  whatsoever)  of  any  such 
lease  or  tuider-lease  in  perpetuity  as  aforesaid,  for 
such  estate  thoein  as  aforesaid  (whether  such  estate 
be  or  not  determinable  upon  the  execution  or  ful- 
filment of  any  trusts,)  who  is  in  the  actual  posBe»- 
sion  of  tbe  land  or  in  receipt  of  the  rents  payable 
by  tbe  tenants  thereof,  and  every  executor  or  ad- 
ministrator who  in  that  capaoity,  or  as  a  special 
occupant  of  an  estate  poor  antre  vie,  or  as  being 
entitled  to  an  estate  pour  autre  vie  under  any  statute 
orotberwiae,  is  in  such  possasslpn  or  receipt  as  afore- 
sud,  shall  be  deemed  the  owner  of  sucu  leue  or 
vnder-leaBe  in  perpetuity  j  and  where  a  feow  covert 
is  entitled  to  rents  and  profits  for  her  separata  use 
(whether  or  not  she  be  restrained  from  anticipation) 
she  shall,  for  the  purposes  of  this  act,  be  considered 
a  feme  sole^  provided  always,  that  no  person  shall 
be  deemed  an  owner  for  the  purposes  of  this  act  of 
the  reverBon,  or  of  any  lease  or  under-lease  in  per- 
petuity, by  reason  of  any  estate  vested  in  him  which 
has  been  created  by  way  of  mortgage,  or  for  secur- 
ing tbe  payment  of  any  sum  of  money,  unless  he  be 
in  tbe  reetqit  of  the  rent  incident  to  the  reversion, 
or  in  possession  of  the  land  comprised  in  such  lease 
or  uoder-Iease,  or  in  receipt  of  the  rents  payable  by 
the  tenants  thweof  (as  the  case  may  be,)  bat  the  per- 
scHi  who  would  be  deemed  the  owner  for  tbe  purposes 
(tf  this  act  <rfsnehreversioa,  or  lease  or  under-lease 
in  perpetuity,  if  waA  estate  by  w^  ofmortoage  or 
for  ■Bearing  payment  bad  not  been  create^  riiall, 
notwitlMtandtiig  such  estate,  be  deemed  such  owner 
as  aforeaaid  :  provided  also,  that  where  sevoral  per- 
sons in  succession  have  in  th«  reversion  or  lease  or 
uoder-lease  in  perpetuity  such  estates  or  interests  as 
would  under  this  enactment  entitle  each  of  them  to  be 
deemed  the  owiwr,  such  of  the  said  persons  shall  be 
deemed  tbe  owner  for  the  purposes  of  this  act  as  is 
in  receipt  of  tike  rent  incident  to  the  reveruon,  or 
in  poaseaaioB  (tf  the  land  comprised  in  such  lease  or 
under-lease,  or  in  receipt  of  the  rents  payable  by 
the  tenants  thereof,  as  the  case  may  be :  or  in  cue 
tbe  peraon  in  aocfa  receipt  or  possession  be  not  en- 
titlM  to  be  deemed  the  owner  under  this  enactment, 
then  the  person  who  has  the  first  such  estate  or  in- 
terast  as  aforeaaid  in  revernou  or  remaindw  to  or 
above  the  estate  or  interest  of  tbe  person  in  such 
receipt  or  poaseadon  shall  be  deemed  the  owner  of 
such  reverdon,  or  lease  or  under-lease  in  perpetuity ; 
provided  abo,  that  in  every  case  in  wliich  any  per- 
son, not  being  the  ownw  as  herdfa-before  defined, 
is  in  [iiissi  ssiiiii  or  receipt  as  Iwrein-befKwe  mentioned 
under  any  dtaig^  or  any  sequestration,  extent, 
elegit,  «*  other  writ  <tf  exeeutioo,  or  as  a  receivw 
under  any  deoree  or  order     a  Court  of  Equity, 


the  person  in  possession  or  in  receipt  of  the  rents  by 
virtue  of  such  charge,  sequestration,  extent,  elegit, 
writ,  decree,  or  order,  shall,  jointly  with  the  per- 
son who  but  for  sudi  possesnon  or  recript  would 
under  this  enactment  be  deemed  tiie  owner  ef  the 
reversion  or  lease  or  under-leaae  in  perpetuity,  aa 
the  ease  may  be,  be  deemed  to  be  tbe  owner  tar  tba 
purposes  of  this  act  of  the  reversion  or  lease  or  on- 
der-lease  in  perpetuiW,  as  the  case  nny  be. 

XXXIV.  And  be  it  enacted,  that  every  person 
who  under  the  provisions  heretn-before  contained 
would  for  the  purposes  of  this  act  be  deemed  tbe 
owner  of  tbe  reversion  or  of  a  lease  or  under-lease 
in  perpetuity  if  the  same  were  not  converted  under 
this  act,  shall,  where  such  reversion,  or  the  estate 
held  under  such  lease,  or  under-lease,  has  been  so 
converted  be,  deemed  for  tbe  purposes  of  this  act 
the  owner  of  the  estate  created  by  such  conversion. 

XXXV.  And  be  it  enacted,  that  every  lease  of 
lands  in  Ireland,  for  one  or  more  life  or  Uvea,  with 
or  without  a  term  of  years,  or  for  years  determin- 
able upon  one  or  more  life  or  live^  or  for  yean 
absolute^  wi^  a  covenant  or  agreement  for  perpe- 
tual renewal,  made  after  ths  pasring  of  tins  act,  1^ 
any  person  competent  to  convey  an  estate  of  Inher- 
itance in  fee-simple  (and  not  so  made  in  pursnanoa 
of  a  covenant  or  agreement  entered  into  before  the 
passing  of  this  act),  shall,  notwithstanding  anything 
therein  contained  to  tbe  contrary,  be  deemed  to  b% 
and  shall  operate  as  a  conveyance  of  the  lands  spe- 
cified therein  to  the  intended  lessee,  his  heirs  and 
assigns  for  ever,  at  a  fee-farm  rent  equal  to  the 
rent  expressed  to  be  reserved  in  such  lease,  and  all 
reservation  of  fine  or  fines  upon,  or  fees  for  or  in 
respect  of  such  renewal,  and  all  and  eveiy  covenant 
contract,  or  agreement  for  the  payment  of  such  flnei 
or  fees,  shall  be  altogether  void  ;  and  every  eontraot 
for  such  a  lease  entered  into^  after  tbe  passing  of 
this  act,  by  any  such  person  as  aforesaid,  (not  be- 
ing a  renewal  m  a  contract  in  pursuanee  of  an  ane»- 
ment  in  that  behalf  made  before  the  passing  mUils 
act),  sliaU,  notwithstanding  anything  thnein  con- 
tained to  the  contrary,  be  deemed  to  be  a  contract 
for  a  conveyance  of  the  lands  spedfled  ther^  to 
the  intended  lessee,  his  heirs  and  assigns,  a  fee-farm 
rent  equal  to  the  rent  in  such  contract  proposed  to 
be  reserved  :  and  any  such  fee-farm  rent  shall  be 
recoverable  by  all  tbe  means  and  remedies  provided 
for  the  recovery  of  fee  farm  rents,  made  payable 
by  a  grant  under  this  act,  and  tbe  provisions  of  tliia 
act,  so  far  as  the  same  may  be  applicable^  shall  ba 
applied  to  such  cases. 

XXXVI.  And  be  it  enacted,  that  tbe  following 
words  and  expressions  shall,  in  this  act,  have  tbe 
meanings  hereby  assigned  to  thtom,  unless  Uiere  be 
som^hing  in  the  subject  or  oratext  repugnant  to 
such  constmetion ;  (that  Is  tony,)  words  importing 
the  dngi^  number  only,  shall  include  the  pural 
number,  and  the  words  importing  the  plural  number 
only  shall  include  also  the  ringmar  number  j  worda 
importing  the  masculine  gender  only  shall  indode 
females ;  tbe  word  **  person"  and  the  word  "owner" 
shall  extend  to  a  body  politic,  corporate^  or  colle- 
giate, aggr^ate  or  sole ;  the  word-  **  lands,"  shall 
extend  to  messuages,  tenements,  and  hereditamentaf 
Uie  word  **  leaa^  slwll  indode  a  grant  oranagree- 
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ment or ooDtniot foraletMorgrantt  andtheword 
**  underJflU^  iliaU  include  a  Rrtnt  or  an  iisriga- 
meat  ov  contract  for  an  nnder-lease  or  srant,  and 
shall  include  an  under-lease  carved  out  of  an  under- 
lease in  any  degree  of  tenure;  the  expresaon  "lease 
in  perpetuity"  shall  be  tsken  to  apply  to  all  cases 
where  any  hereditaments  have  been  or  shall  be,  by 
a  lease  or  contract  derived  immediately  from  the 
freehold  and  inheritance,  demised,  leased,  or  granted, 
or  oontracted  to  be  demised,  leased,  or  granted, 
for  ope  or  more  life  or  lives,  with  or  without  a  term 
of  years,  or  for  years  determinable  upon  one  or  more 
life  or  lives,  or  for  years  absolute,  with  a  covenant 
or  agreement}  by  a  party  competent  thereto,  in  any 
t)f  such  mint,  whether  contained  in  the  instrument 
tiy  which  such  lease  or  contract  is  made  or  in  a 
separate  insmiment,  for  the  perpetuid  renewal  of 
■Dch  lease  or  contract;  the  eaprvssion  "  under-lease 
in  perpetuity"  shall  be  taken  to  apply  to  all  cases 
where  any  of  the  land  oomprised  in  any  such  lease 
in  perpetuity  or  contract  for  a  lease  in  perpetuity 
have  been  or  shall  be  under-leased  or  granted,  or 
contracted  to  be  under>leased  or  granted,  for  one 
or  more  life  or  lives,  with  or  without  a  term  of  years, 
or  for  years  determinidile  upon  one  or  more  life  or 
lives,  or  for  years  absolute,  with  a  covenant  or  agree- 
mrat,  whether  contaiued  in  the  instrument  by  which 
such  under-lease  or  contract  for  an  under-lease  is 
made  or  in  a  separate  instrument,  for  the  per[>etual 
release  of  such  under-lease  or  contract ;  and  for  the 
purposes  of  this  act  an  assignment  reserving  a  yearly 
rent,  or  a  contract  for  such  assignment,  shall  be 
deraied  to  be  an  nnder-leaseor  contract  for  an  under- 
leaaa  respectively,  although  the  penon  making  such 
assignment  or  contract  mav  have  parted  with  or 
agrMd-  to  part  with  his  whole  estate  in  the  lieredita- 
nents  tlierdn  comprised ;  and  the  wwd  **  covenant" 
shall  be  deemed  to  include  an  agreement ;  and  the 
word  "fine"  shall  include  not  only  a  sum  of  money, 
but  any  heriot,  matter,  or  thing  to  be  given  or  done 
upon  or  for  or  in  consideration  of  the  obtaining  of 
any  renewal ;  and  "  the  Court"  shall  mean  the  Court 
of  Chaooery  or  the  Court  of  Exchequer,  as  the  case 
may  be,  to  which  a  petition  shall  be  presented  under 
this  act  {  and  the  word  "  Master^  shall  mean  any 
of  tlte  Masters  in  Ordinary  of  the  Court  of  Chan- 
cery ;  and  the  word  **  Remembrancer*  shall  mean 
the  Chief  or  Second  Remembrancer  of  the  Court  of 
Excheqoer. 

XXXVIL  And  be  it  enacted,  that  in  citing  this 
act  in  other  acta  of  parliament,  or  in  legal  instm- 
ments  or  pleadings,  It  shall  be  sufficient  to  use  the 
expression  **  The  Renewable  Leasehold  Conversion 
Act  f  and  in  like  manner,  in  1^  oases,  describing 
any  fee-furm  rent  payable  under  the  provisions  m 
this  act,  it  shall  be  sufficient  to  ose  the  expression 
**  Fee-farm  Rent  under  the  Renewable  Leaeebold 
Conversion  Act" 

XXX  VIII.  And  be  it  enacted,  that  this  act  shall 
extend  only  to  lands  situate  in  that  part  of  the 
U  nited  Kingdom  of  Great  Britain  and  Ireland  called 
Ireland^ 

XXXIX.  And  be  it  enacted,  that  this  act  may 
be  amended  or  repealed  by  any  act  to  be  passed 
during  this  presnit  session  of  parliament 


His  Honor  the  Master  of  the  Rolls,  baiiDtiwtgl 
his  intention  of  sitting  at  10  o'clock,  a.  mooM» 
day  the  13th,  and  Tuesday  the  l4th  iutui,  j, 
order  to  diitpose  of  as  many  of  the  motiom,  aiB  |» 
maining,  as  possible,  as  it  is  his  Lordsbip't  iotenigi 
to  rise  for  the  vacation  on  Toeeday  eveni^. 
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»■»  Annum,  <l  lOt. 
™"itti»irt«lliiiBbic.  W. 


fiuSmui^lJu  GeniUmen  who  jhvwr  The  Irish  Jurist  with  ReporU  in  th*  seve^xd  CtmrU  cf 
Low  and  Squily  in  Irtland^  art  at  JoUowt  i— 


«t«f  Ctentj,  Id- 
diifiqt  Bukniptcy 


iJoHK  Pitt  KBs»DT,Esq>,Bir- 


C  WiLUAM  BnKB,EMq.,  and 
bC(«it.«.»....— ^  WtLLiAa  Jobs  DvtiDAi,  Eiq., 

f  Cb  ABLBI  HAMB  BbHFBILL,  EAQ. 

\  and 

ikfEnlN^  )Wn*lA«  Hicuoii,  Eiq..  B». 

C  riatwv-atLAW. 


5  A.^icBBT.  Esq..  B«ri.t«».«t: 


Queen's  Banoh,  indnd-  (  Flobbhob  M'Cartkt,  Bit.,Ba4 
Ing  avll  BUI  and  R*.  <  Sakdbl  T.  Pbbt,  Esq., 
gtetry  Appeals  (  Sarrlstars^LBW. 

Eieheqoer  of  Pleas,  In-  f  Chas.  H.  HsKrHiUi,  Bsq^  and 
do^r  Manor  Court  \  William  Hiorsoii,  Esq.,  Bar- 
and  K^ilslry  Appeals.  C  risUrs.M.LBW. 

CoB.n.oB  Plea.   j  "".""-SST"* 


DUBLIN,  MAY  19,  1849. 
— ♦ — 

^tMimAiita  Letttr  to  the  Right  Hon.  the 
Eni^Ba«m,K.P,  By  Itaac  Butt,  Etq^  Q.C. 
DddiB-.U'Glaahaii. 

TispWmDttolnd  a  man  of  ability  and  ezperi' 
nee  derotibf  tebure  moments,  snatched  from  the 
mah  of  ■  hboriooB  profearion,  to  the  illustratioo 
rnibjeeti  of  great  difficulty  awl  national  impor- 
cwa.  Saik  an  illustration  has  lately  appeared  in 
e  form  of  a  letter  oo  the  rate  in  aid,  addressed 
tbe  Eiri  of  RodsD  by  Mr.  Batt.  In  this  letter. 
t  tv^eti  of  oar  present  aolioe,  Uie  vriter  does 
•t  conSw  hkaMAf  to  •  narrow  or  partial  view  of 
it  difficult  qantian.  Ha  diaensaes  tba  whole  ays- 
nofrdiefimderthe  Iriih  pow  lav,  noticing,  in 
tipid  ntroraeot,  the  dreunutanoea  and  enquiries 
M  led  to  the  enactment  of  the  first  act  in  1837, 
Mng  its  operation  to  the  appearance  of  the  potato 
igfit  in  1845,  and  from  thence  to  the  proposal  for 
nteinudin  1849,  demonstrating  the  ruinous 
vncter  of  a  system  which  increases  pauperism  at 
«  nine  time  that  it  diminishes  the  fund  from 
hence d<stitation  is  to  be  relieved.  Entering  into 
■tittiol  deuils,  he  pmiita  out,  firstly,  that  every 
n  ot  cultiT«ted  land  in  England  produoM,  upon 
n  iwige,  very  nearly  twice  aa  much  as  the  aame  | 
in  Ireland  ;  and,  aecondly,  that  the  quan- 
'(TofWdoD  which,  in  England,  two  agricultural 
^Wmi  ire  located,  most  in  Ireland  give  susten- 

ID  fife,  hence  that  one  great  element  to- 
")nlt  Fuderii^  tiie  country  self<aupporting,  must 
^  lotigiit  in  ineraasing  the  productive  power  of 
^  nil— vhidi  the  measure  of  the  minister  has  no 
to  mcoorege.  Viewing  the  question  po- 
"■c^H;.  \tt  points  out  that  the  imposition  of  this 
u  sio  declare  the  act  of  Union  a  nullity;  and 
^ii>g  tl  (h«  parposes  to  which  some  of  the  pro- 

<^  the  me  would  be  applied — iq  the  payment 
'  uebta  doe  by  some  of  the  southern  and  westerfl 


unions — he  shewa  that  it  would  be  almost  as  just  to 
propose  to  levy  an  equal  >ux  aa  all  the  properties 
of  Ireland,  to  pay  off  the  Tncumbrances  that  press 
heavily  on  some  ^  her  proprietors,  as  to  call  upon 
one  part  of  Ireland  to  repay  the  sums  advanced  for 
building  worlthouses  iti  another. 

But  it  is  easy  to  indicate  the  evils  of  this  system 
—to  show  that  if  persevered  in  it  must  lead  to  uni- 
versal confiscation  and  beggary — Mr.  Butt  goes 
farther,  and  suggests  means  by  which  the  country 
might  be  rescued  from  its  present  calamitous  con- 
dition. In  mailing  his  suggestion,  our  author  does 
not  rely  on  any  legislntive  enactment,  raw  virihue 
being  adequate  to  worlc  the  r^entration  he  con- 
templates as  possible.  He  relies,  in  the  first  in- 
stanoe,  on  an  effort  on  the  part  of  Irishmen  tbem- 
aelvea,  to  call  into  action  the  resources  of  the  couni> 
try.  The  prosperity  of  every  country  depends  upoo 
the  exertions  and  enterprise  of  the  people  tiwm- 
selves }  to  stimulate  and  aid  in  snob  efforts  is  all 
that  governments  and  legislatures  cau  effect.  He 
proposes  that  the  Irish  gentry  sliould  malte  com- 
mon cause  with  their  country — that  they  should 
endeavour  to  raise  the  condition  of  the  mass  of  her 
people-  Until  they  are  made  comfortable,  all  hope 
of  building  up  the  superstructure  of  aooiety  is  vain ; 
and  this  can  be  effected  only  by  the  determination 
and  energy  of  Irishmen  themselves.  He  demon- 
strates the  folly  of  relying  solely  on  the  introdncdoo 
of  English  capital.  *'  Capital  lies  around  us — it  lies 
in  the  productive  energies  of  our  soil — it  lies  in 
our  uncultivated  wastes — it  lies  in  our  teeming 
fisheries — it  lies  in  the  sinews  of  the  men,  that  famine 
in  wasdng  from  our  land."  It  is  idle  to  suppose 
that  it  will  be  impossible  to  find  spades  liov  the 
very  laboums  whom  the  poor  rate  is  supporting-— 
to  turn  this  labour  into  a  profitable  channel,  would 
require  an  alteration  in  the  law ;  but  if  the  Irish 
gentry  do  not  make  an  efibrt  to  help  themselves, 
it  is  impossible  any  aot  of  the  legislature  can  save 
them. 

With  this  view  be  proposes  that  the  nobiligr  and 
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gentry  of  Ireland  shoald  form  (faemselvefl  into  a 
voluntary  association,  wbose  care  it  woolfL  be.  ^  to 
obtain  and  diftuaS  infonnation  aa  lo  the  availatje 
resoorcea  of  tbe  country — tfae,  method*  by  wbfch 
th^  oould  he  best  drawn  into  action — and  the 
meana  l>y  which  our  people  could  be  beat  em- 
ployed followed  up  by  voluntary  aaaooatioDa  in 
every  dtatrict,  of  which  the  boards  of  guardians 
might  form  the  nucleus,  who  would  devise  and  for- 
ward  the  best  means  of  employing  the  poor  and 
elevating  their  condition — of  establishing  manufac- 
tories, even  the  rudest,  foBtering  those  which  were 
eetablished — stimulating  the  indostry,  and  instruct- 
ing  the  efforts  of  the  population. 

Subsidiary  to  this  great  combined  effort  on  the 
part  of  all  interested  in  the  prosperity  of  the  coun- 
try, Mr.  Butt  proposes  that  speedy  and  effectual 
assistance  should  be  afforded  from  the  imperial 
exchequer  for  tbe  completion  of  railway  communi- 
cation in  Ireland — for  the  establishment  of  a  pacdiet 
station  on  the  western  coasts  and  a  dodiyard  in 
some  of  our  barboun — a  thorough  amendment  of 
tbe  poor  law,  baring  it  on  the  good  old  poor  law 
of  Quera  £11zabetb---die  establiriini«it  of  an  Irish 
board  of  trade  and  plantations,  with  large  and  ex- 
tensive powers  for  the  compulsorf  purchase  of 
reclaimable  lands,  into  whose  reclamation  and  im- 
provement might  be  absorbed,  in  part,  the  surplus 
labour  of  the  country.  He  su^^ts  also  a  measure 
to  regulate  emigration. 

The  most  important  part  (in  a  l^slative  point 
of  view)  of  Mr.  Butt's  suggestions,  are  those  by 
which  he  proposes  to  provide  the  funda  that  may 
be  necessary  to  carry  out  the  relief  of  the  labouring 
population,  in  districta  where  the  local  reaonroes  are 
unequal  to  the  task.  He  proposes, 

1st,  To  tax  tfae  property  of  all  abaenteea. 

Snd,  To  levy  a  small  tax  oi  articles  (rf  mano&o- 
tnre  imported  into  Ireland. 

Srd,  To  levy  a  tax  on  all  oflBdal  salaries  in  Ire- 
land, and  im  all  ivaliaed  property  not  otherwise 
lial^  to  poor  rate. 

4th,  That  such  porUona  of  the  revenue  as  are 
exdusively  raised  in  Ireland,  should  be  devoted  to 
Irish  purposes.  The  fiinds  thus  derived,  and  which 
he  calculates  would  amount  at  least  to  one  million 
and  a  half  of  annual  income,  he  proposes  to  place 
at  the  disposal  of  his  board  of  trade  and  planta- 
tions. 

Whether  these  enactments  and  amendments 
are  Uie  very  beet  that  could  be  adopted  under 
the  drcnniBtances^  we  do  not  here  i»onoanoe, 
fluther  than  that  they  would,  if  carried  out,  be  a 
great  improvement  on  the  present  syatem,  which 
expects,  by  a  aort  of  coanter-farkation,  that  IreUmd 
ahenid  grow  rich  under  pauporiring  treatment  Mr. 
Bnt^a  suggestions  as  to  the  oomtdnatlon  of  Irish- 
men for  tfarir  common  salvation,  are  dictated  by 
the  most  earnest  desire  to  beneBt  his  country ;  and 
if  he  coald  succeed  in  rousing  the  Irish  gentry  to 
energy,  and  in  persuading  them  to  unite,  be  would 
do  more  towards  this  end  than  one  thousand  acts 
of  parliament  could  effect.  Whether  he  will  suc- 
ceed in  this  effort  or  not,  he  has  proved  to  demon- 
stration tliat  great  and  fuodamentel  alterations  are 
«ett^ired  in  the  present  poor  law. 
The  latter  bears  the  traces  of  having  been  thrown 


tbelo^i 


twdfi 


together  perhaps  too  hurriedly,  and  at  intcnilii 
and  BB-rapidlv  as  tH^  ideas  siifljrtfdLthrsMrliii 
the  |iMn4  ^rthe  w|iter-^tha(  is,  |H|di  tbe  rsfil 

of  a  man      the  quickest  priwflj^  ' 

The  oomposition  Is  em,  and  son*  faaaagei 
Mr.  Butfa  beat  styles  He  thus  aMWiliis  the 
appeafypee  of  the  population  mtfaeaoulh 
land : — "  In  the  great  dtiea  in  the  South  of 
—in  evtry  step  the  travdier  is  beaei  by 
applicants  for  reUef,  protesting  thet  they  hai 
eaten  food  for  days — protests,  to  tbe  traib  cf 
their  emaciated  forms  and  hunger^wosv 
bear  too  terrible  attestation.    Tliere  an 
districts  in  Ireland,  in  which  not  one  Uaif, 
hundred  has  once  known  for  months  t' 
an  unstinted  meal.    Those  who  visit  the 
parts  of  Ireland  periodically, — gentlemen 
profession,  on  the  circuit,  can  see  tbe 
dwindling  away  i  the  strong  and  bale,  and 
turbulent  pnaant  of  a  few  years  ago,  ia  now 
to  the  weak  and  miserable  and  huf-atarved 
that  sits,  listleaa  andidkb  on  timfl^s  of  the 
streets.   The  crowds  of  atdwnrth  and 
that  used  to  throng  tfae  streets  of  aa 
or  611  the  court>house,  when  some  trial  whicib 
re&ted  the  populace  was  going  on,  are  no 
to  be  seen,  or  seen  wasted  and  worn,  as  the 
ponent  parts  of  a  rabble,  that  seemsBkea 
of  the  dismissed  occupants — as,  prtrftably, 
them  are — of  a  work-bouse.   The  iritaesMVll 
come  upon  the  table  apparendy  doaoCbclia|M 
the  same  race  that  we  remember  to  haveaeen  oak 
pying  their  place  a  few  years  i^o.   The  vay  ■(> 
minals  in  the  dock  present  a  £Shrent  ttfadSnm 
those  of  former  times.  Famine — faaaiai^  wmn  mi 
misery  have  stamped  their  visible  impsiH  ^Na4* 
whole  population.'*   Mr.  Butt  thus  tidfj  tocrihta 
tlie  panperiring  «0bctof  the  present  |ioar4ivi-«f. 
"  "Die  man  who  a  fow  yean  ago  waa  a  ' 
with  a  few  acre*  of  land,  oonfwtabk»  and 
do  In  the  world,  is  now  in  many  iostaaaca  a 
recdving  out-door  relief  t  preseeddown  by  tbe 
then  of  tbe  poor-rate,  he  has  been  nnaUe  to  i 
tain  himself  and  bis  family  by  tbe  cultivatioB  oCj 
little  farm.    He  abandtms  it  to  his  landlord, 
a  struggle  with  starvation,  that,  occuf^inji  no 
he  may  become  destitote  according  to  uw. 
land  remains  uncultivated  and  untiUed ;  the 
rates  aocumulato  upon  it,  and  tbe  landlori 
obliged  to  pay  them,  while  at  the  same  tiow  hs  baa 
his  rent.    He  must  curtail  his  e^qMnditursk  Mt 
prdbably  by  dismisnng  some  of  his  lahoorcn:  dO 
again  are  thrown  upon  the  poor-rate,  and  sgft* 
veto  and  increaae  the  evil  that  is  thni  pupttin^ 
reprodudng  itself.    As  the  pauperin  of  w 
country  increases,  the  produce  of  the  land  is 
nished,  and  tbe  little  fund  that  in  tife  hands  ofA* 
employers  of  labour  constitoted  at  case  tbs  dsu 
support  of  the  labonrii^  population  and  thsofs^ 
of  reproductive  exertion,  ia  traaafened,  aads 
name  of  poor-rate,  to  the  expensive  sostfww*  ot 
the  same  population  as  idle  paupers ;  and, 
ing  nothing  in  return,  it  perishea  in  tbe  trseriv. 
The  rewa^s  of  industry  are  gone ;  sU  that 
lates  exertion  in  any  class  is  ^stroyed.  The  liod- 
lord  looks  sullenly  on  the  woric  of  coi^acstioe, 
which  he  has  no  power  to  arrest  or  coalroL  Tbe 
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farmer  who  hm  any  mbstiuice  left,  b^ns  to  think 
only  of  emigration,  and  too  often  believes  himself 
josdfied  if  in  bis  flight  he  can  spoil  the  Egyptian, 
b;  ctnyiDg  off  the  undlord's  rent ;  while  for  the 
pcMant  of  a  liul«  lover  clasri  his  country  presents 
M  (diject  of  anbitioD  but  a  place  in  the  work- 
boosfc"  And  again — **  The  neat  and  fatal  mistake 
eomnutted  by  the  framers  of  the  poor-law  for  Ire- 
Uod,  wu  tbi%— they  legislated  as  if  tfaw  had  to 
igJi  ritb  isol^cd  iartances  of  occasional  distress— 
d  if  tbeir  only  olj«<9C  afaould  be  to  provide  tem- 
pgnrf  rdtef  for  those  who  might  happen  to  fall 
bdoir  the  ordinary  condition  of  roe  people ;  where- 
a,  fa  truth' UMlftct,  to  deal  With  the  destitution 
of  Irdaud  was*  in  many  of  tta  district^  to  deal 
nth  a  whole  population  awk  in  nwery — to  provide 
As  means  deeait  «mI  adeqoake  living  for  a  la- 
boariag  elass  that  had  not  enough  to  eat.** 

We  will  give  (Mit  OM  other  quotation,  which  is 
pregoaBt  with  matter '  for  serious  reflection  to  the 
proprietary       Ireland,  and  which  ought  to  urge 
tboi  to  that  union  and  combined  exertion  which 
Mr.  Bottseeotfgetieally  reeomroends : — '*  Can  you 
not  perceiTe,  in  this  proposition  of  a  rate  in  aid, 
,  and  the  peneverance  in  a  system  of  poor-law  taxa- 
tion unteoompanied  by  one  single  measure  of  ge- 
nenl  relief  and  general  improvement,  that  tiie 
decree  bai  gone  forth  from  the  ministry  for  your 
,  dtttnictioa  that  every  measure  of  social  regenera- 
tion it  to  be  postponed  until  you  are  destroyed— 
sad  liaini  w  a  pUaiitand  plastic  mould  in  the 
:  bsMlBofhflmilen." 

TheappmBx  to  hlfl  vamphlet  oontains  a  htUd 
dash  St  tk8  tjttitm  of  Chancery  Receivers.  We 
vere  glad  tint  the  evila  of  it  had  not  eacaped  his 
itteotioD,  or  tin  eeoavre  of  bis  mMterly  pen. 
Wbitefer  nay  be  the  judgment  of  the  reader  as  to 
the  praeteUKty  of  tome  of  Mr.  Butt's  suggestions, 
«e  are  satitSed  that  he  will  rise  from  a  perusal  of 
them  with  the  thorongh  oonvictioo  that  they  have 
been  adTsoeed  with  the  greatest  earnestness  and 
■iocerest  desire  of  the  writer  to  benefit  his  suffering 
coaotiyaien,  and  to  elevate  the  condition  of  that 
coontrr,  whose  cause  be  has  pleaded  with  his 
woQted  animation — a  cause  that  we  tmst  he  will 
fiod  Dot  hopeless.  Tbong^  the  body  politic  mtn 
be  in  ipssoiSi  yet  her  structure  and  frame  are  atiU 
MHeefttiUe  of  healthy  re-animation. 

— ♦ — 

Wi  give  eSsewbere  an  analyris  of  the  Bill  for  the 
Sale  of  Ineumhered  Estates.  Its  fate,  as  we  have 
ilread;  observed,  will  depend  on  so  many  in- 
triaiie  and  extrinsio  causes,  that  aj?rontmcu»Rmto 
npon  its  efficacy  would  be  as  unwise  as  rash.  It 
miy  be,  that  It  will  be  found  **  to  disturb,  yet  not 
to  settle"  or  it  may  be  found  to  work  with  eflec- 
tiveoen  sad  success.  The  Court  of  Chancery  had 
growaiato  disreputs;  it  was  said  to  be  both  dila- 
tor sod  expensive.  Modi  ot  thu  reproach  was 
mdeterfed ;  it  arose  from  the  oomplicatioQ  of  io- 
teresti  with  whidi  it  had  to  deal — its  desire  to  do 
perfect  jnstioe,  to  embrace  every  claim  and  con  - 
dude  eveiy  right 

Re-eoaainietion  and  refom  voold  hav«  been 
jadiekMB.  Wt  panae  brfore  wo  prononDce  oar 
appiani  oatbe  visdoa  of  dMohite  traBsferi  even 
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for  a  limited  period,  to  a  tribunal  almost  abso- 
lute, with  the  power  of  making  its  own  deciuons 
irrevertible. 

Until  the  directions  and  regulations  which  the 
Commissioaera  (sections  9,  10)  are  empowered  to 
make  shall  have  been  promulgated,  we  grope,  in 
some  measure^  in  the  darit — we  are  thrown  on  tlie 
wild  ocean  of  ooiqeeture,  as  to  the  real  bearings  of 
tho  BMMSore. 

It  will  be  sew  that  the  new  Jud^  are  aoi  only 
to^l,  but  to  divide  the  proceeds  i  this  neeeaaarily 
involves  all  the  woiiiog  ol  an  Equity  aoit  We 
do  not  object  to  the  powv  being  vested  in  the 
Commissioners ;  on  the  contrary,  we  think  it  aaln- 
tary  that  the  aame  tribunal  should  Initiate  and  eon- 
summate ;  but  we  must  be  satisfied  that  the  power 
will  be  prudentiy,  vigilantly,  and  properly  exeroised- 

The  proposed  bilT  goes  further  than  ita  prede- 
cessor, whi^  limited  applioatkna  to  the  fint  in- 
cumbrancer, or  the  incumbranoer  having  poaseasion 
of  the  titie  deeds.  By  the  16th  acction  of  the 
pfeaent  measure,  any  Incumbrancer  may,  within 
'three  years  from  passing  of  the  act,  apply  fat  a  aalf. 

The  limitation  in  the  last  act  had,  unqnestion- 
.  ably,  a  teodency  to  render  it  nugatory,  as  the  first 
.  incnaabranco-  was  little  dispoaed  to  call  in  a  claim 
'  which  waa  reasonably  secured,  and  when  there  was 
no  better  outiet  for  inveatment  It  haa  often  aur- 
prised  us,  that  so  few  mortgages  in  Ireland  oootain 
'a  power  of  nin,  the  exercise  of  whloh  eitnF 
jndicia%,  would  be  equallyefficadonsj  and  incom- 
parably leas  expensive.  The  frequency  of  judg- 
ments, and  the  infrequent  of  mortgages,  has  been 
the  main  cause  of  the  multiplicity  of  Equity  suits 
and  their  consequence,  judicial  saua. 

The  former  act  (section  S8)  contabied  a  saving 
as  to  the  rights  of  lessees  at  a  rent,  suljeet  to 
whose  lease  the  owner  or  incumbrancer  should  be 
an  owner  or .  incumbrancer*  as  poiotied  out  by 
Mr.  Smythe,  in  bis  work  on  the  late  meastve.  This 
saving  would  render  necessary  registry  seerohes, 
and  abstracts  of  title.  The  new  bill  contains  no 
similar  saving,  but  the  Commissioners  (section  20) 
are  to  asoertain  the  tenandes  of  occupying  tenant* 
and  lessees,  and  the  sale  shall  be  made  anlyeek 

tiiereta  ' 

We  presume  the  intention  is,  for  the  Commis- 
smnen  to  take  the  burden  of  inquiry,  and  to  let 
none  devplve  on  the  purchaser.  The  oonveyanoa 
ia  to  refer,  to  the  tenanciesi  but  there  ia  no  aaving, 
as  we  have  mentioned. 

There  ia,  after  all,  aometUnK  nnsatiefofltory  in  a 
purchaser  not  being  shewn,  by  an  abstract,  that 
every  requi^tion  b  complied  with,  every  link 
complete. 

The  pnichaser  gets  his  conveyance  and  a  parllap 
mentary  title ;  but  if  the  entire  reaponsibiUty  of 
that  title  be  thrown  on  the  solicitor  tor  the  vendor, 
and  no  inquiry  be  rendered  necessary  on  that  of  the 
purchaser,  we  question  whether  title  will  be  as 
satisfactorily  deduced  as  when  there  is  an  aasur- 
ance  of  a  aealous  acrutiny  on  the  part  of  a  pur- 
chaser, who  knows  that  he  purchaaes  at  his  own 
risk,  and  without  warranty.*  

•  The  antlTita  of  the  bill,  by  mo  aooentrolabls  M^y, 
was  not  ready  fortius  week's  poNioation. 
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€ouvt  Vapem* 

ZK*wfuMM  Jar  OJktr  «poH  <A«  unmif  o^a  rtmwtil 
of  a  HtL\>m  under  &u  8  Sr  9  Vice,  111. 

Tbc  Order  for  liberty  to  isfue  a  renewal  of  ao 
haber€t  under  the  8  ft  9  Via  o.  Ill,  shall  be  an 
absolute  one  in  the  first  instanoe,  but  shall  oontatn 
a  direction  that  the  same  shall  be  served,  together 
with  a  notice  annexedt  signed  by  or  on  behalf  of 
the  plaintiffs  atxmney,  with  the  place  of  hia  rwls* 
tered  lod^ngs,  qwoified  in  the  term^  OT  to  the  0&et 
following : 

**  All  persons  served  with  this  order  are  to  take 
notiee  that  the  same  is  an  absolute  order  of  the 
Coart,  and  that  if  they  have  any  objection  to 
make  thmto,  which  may  entitle  them  to  insiat 
that  it  ahould  be  dischargedf  varied  or  limited, 
aoeh  olqeetion  can  only  be  made  within  the 
Um«  Uiarein  specified  by  a  special  application 
to  the  Court,  or  one  of  the  Barona  thereof  tor 
that  purpose." 
And  such  order  shall  direct  that  the  said  renewal 
shall  not  be  executed  for  three  we^  after  the  ser- 
vice of  the  Order,  and  the  above  notice.    And  the 
proper  officer,  who  shall  sign  the  said  renewal,  shall 
retain  the  same  in  his  possession,  to  be  handed  by 
biro  to  the  plaintiff^s  attorney,  npon  the  fillip  of  an 
affidavit  of  the  servioe  of  such  order  and  notion  and 
the  expiration  of  the  time  in  such  order  mentioned. 

BytheCowt 

— ^ — 

LIST  OP  CAUBXS  BTAXIMNO  FROM  USTEB  TEBJC 
HuDlltoD     Hamilton,  pU  h  ph.  bill  &  aiu.  ord.  pro  cMi. 
Domoaecl  t.  DomooMl,  pleadings  and  peooh. 
Bjrme  v.  drew,  pleaAiigs  snd  ^«oft,  ord.  prtk  ooo. 
Urkwood  V  U^d,  rsport,  mospthms  and  aMrits. 
flarrsU  t,  nsndoK,  plsstfnfs  snd  ptim^ 
Jacob  v.  Tqrlor.        ditto  ditto. 
Twycross  t.  Moore,   ditto  ditto. 
Simpsoo  T.  8;iige,     ditto  ditto,  ord.  pro  oon. 

Smitii  T.  BobioRon,  pi.  k  ph.,  tdU  k  ans.  ord.  pro  con. 
Newport  T.  Scott,  report,  exoeptloiu  and  mertta. 
Woodroofe  v.  Orace,  pleadings  and  prooA,  ord.  pBO  son, 
Alston  r.  Aloook,  pleadings  and  proofs. 
BlUheaae  v.  Tjrndal.  ditto  dltt& 
O'Ondy  r.  Burr;,     ffitto  Atto. 
BttUe  T,  BngUih,  pleadlnga  and  proofk,  ord.  pro  coa. 
WUte  v.  Vhlts,  pwadtogs  sad  prooAi  t»  Oandss. 
Carberrjr  t.  Cox,  report,  eioeptioos  and  nterlU. 
MoUoj     Fronch,  n^iort  and  merits. 
BaMs  r.  Colgan,  plea^ngs  and  proofiL 
Bajlr  T.  O'Connor,  ditto  ditto. 
Hajden  r.  Heame,  pleadlnga  and  proofa,  wd.  pro  ooo. 
Vhito  r.  White,  pleadlnga  and  proofs. 
Qartland  t.  Ai*AUster,  ditto. 

Marr^  v.  Marraj,  pleadlnga  and  prooh,  order  pro  con. 

Qordcm  v.  Hahonc;,  pleadinga  and  proofk. 

BowUnd  V.  M'DonDeU,  plea^nga  and  prooh,  ord.  pro  con. 

BateheU  t.  O'Bdll},  pieaAnga  and  jiroatt. 

Hatnrio  t.  WUaoo,     ditto  Atto. 

Anderaoo  t.  Walker,  ditto  ditto. 

Onge  T.  Jones,  Be-faoarlng. 

LindMj  r.  Spotiawood,  report,  esoeptionB  and  merits, 
DIawdals  t.  Heouidng,  pleadings  and  proofb. 

for  Trinitjr.Tsm  sot  mads  up.   No  csaaas  standlBg 
from  last  Term. 


tfommon  ^Uitf. 

No  cansea  atandiof  from  last  Tsnk 

Cf;iitqun  of  ^Xm. 

CAUSES  IS  PAPEB  FOR  TRINITT  TEBB,  (841 
i^tsnirrw. 

M*ManuB  r.  Delany,  MttebeO  t.  Mooon 

Foley  T.  Warbnrton,  I^riidell  r.  Lake,  * 

Pojoter  T.  Bate,  Sakaan  t.  Callia. 

Gmbb  V.  M'KMiiia.  Koiwh  V. 
CahUlT.Bait, 

MoHom  la  asl  mmb  swr  Aei. 
Jade  Leaaos  TallMa  v.  Odmattin, 
Iiladssj  V.  Gsr«ghtjr, 
Wbarisr  Fowcl^ 
Jack,  Lsssee  Walata  t.  M-Bny, 
Rook  T.  Bvownrigg. 
Horan,  Leasee  Fssritar  v,  UtdataiL 
Doe,  Leaaoe  Fetluntoa  v.  Bm^m. 

Adminintrator  FUsgarald  v.  AodMsoa, 
Xieaeee  Coi^ioraticm  of  Drogfaeda  v.  BoIh^ 
LiOBaee  Gunning  v.  Ccrr. 

Motim  to  ttt  mM*  aoMnti, 
UortoD  T.  Admlniatratrlx  Hahaa. 

— ♦  

iOmtimudfiam  p.  MO.) 

99.  Tbatftwthepitrpoaeof  tTBDsmlttiBgaBjrBiickiKti^ 
sance  through  the  pott,  the  clerk  or  one  of  the  deriu^mt 
of  the  House  of  Commons,  or  some  ether  pma  ^p^M 
bj  the  Speaker  for  that  porpoae,  ahafl  tmtj  Mcb  mtgi. 
tance  rnideraoorer  Erected  to  Uie  Lord  CUcfBawwn 
of  the  barona  of  the  Coort  of  EKCbaqtwr  ia  b^ni,  « t« 
one  of  the  judges  of  the  ooort  of  aea^on  dechuii^ftriki 
time  the  powers  and  dntiea  of  the  Court  tif  Firlmu  a 
Seottmd,  aa  the  oasenaj  require^  tethsOesailPMOiM 
in  £oR^,  and  there  ddlver  the  same  ts  Ihi  iMaat  r  I 
general      the  time  being,  or  to  sedi  oth(r|misiite 
said  poatmaater  general  shall  depftts  to  recriv*  Unwh  (ul 
which  deputation  such  poatmaater  geotnl  k  n<pind  u  i 
make,)  who  on  receipt  thereof  atiallgire  an  aeksowUgnat 
in  writing  of  such  receipt  to  the  persra  from  whoai  tbtuu 
la  receired,  and  stkail  keep  a  duplicate  of  mdi  •AnmUg. 
ment,  signed  b;  the  parties  rsapectlTsly  to  wlun  Oi  nai 
ia  so  ddirered ;  aad  tfcs  sM  postmsster  giawil  daHai 
patch  all  anck  rcoognlasBOSS  hj  tbs  trst  poet  wailite  ' 
the  recsipi  thereof  to  the  pmm  to  lAemtlNHMiii. 
rected,  aooompaaied  whh  proper  dIrsotiOBa  to  the  partmsff 
or  deputy  postmaster  of  the  town'M*  plsee  to  wbtd  Ik 
same  is  directed,  requiring  snch  postnast*r«rdipotj|Hd> 
maater  forthwith  to  carry  such  recogniisBCc,  uduUw  ^ 
the  same  to  the  person  to  whom  the  esme  U  dinetfi  «k 
(or  some  oflcer  appdnted  by  the  coort  for  that  pvpot^]  , 
Is  hereby  required  to  give  to  ludi  postmaster  or  4e|Mlj  res.  j 
master  a  memorandum  in  writing  tinder  bb  baod  letaff- 
lading  tks  rsoript  of  stsit  snch  rsaagdsues,  ndwttai  i 
ftirth  the  daj  sod  hour  the  sasBSwasdelrcndhjNekpiS-  | 
maater  or  dspaty  postaiastsr,  wUch  a— cr«pdBO«M«S» 
be  signed  by  such  pootosster  or  deputy  psstMMa,  ul^ 
him  transmitted  by  tballrstor  sscoad poetifttna^ts 
the  s^d  postmaster  general,  or  Us  dspaty,  st  tis  OsMnI 
Post  Office  in  Londom. 

100.  That  aUmonleawhldi  shall  be  reeled  ■rwo'nl 
by  reason  or  in  pursuBoco  of  the  estrestisf  of  u}  ■*■ 
oogoitanco  shall,  after  deducting  aU  espsnMsbMn'i' 
respect  thereof,  be  forthwith  paid  by  the  proper  <Maik 

that  porpess  into  the  baak  of  fiv'*^  ""^^ 
Speaker  and  of  the  examiner  of  reeogaltuees,  md 
angled  by  them,  fat  sunnsr  herelD^fler  mtnttmed,  id  Rti^ 
hoUoD.  so  br  as  the  aaoM  wiU  eztotd,  «f  tbt  enti  ■>! 
ospsnsee  Intended  to  bo  sseurod  by  sooh  recoiBiuM 

101.  That  any  peraoo  who  has  eotffedinbin/n^'^ 
sogalssBoe  auj,  bsforo  ths  sssM  kss  bess  Mtnaui  W 
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tkc  mm  of  BMMwy  for  wUdi  b*  ii  boood  by  Mwh  reoogidtaaee 
btotbe  bank  of  EmgUmdt  to  tin  aeeoont  of  tbe  Speaker  ud 
tka  <Ti«i»Hr  of  noarnlmeM ;  ftod  opoo  prodiisttoa  to  th« 
ciuuMr  of  NOOKDiunow  of  a  bank  racelpt  or  oortiflesto 
forteMMMpttid  fai,  ha  ihaU  endorM  on  the  rMso^iiisaiiee 
ii  rtipaat  of  wkMh  Hdmoiwjr  bM  baan  ao  pM  In  a  mcno. 
nata  of  awh  p^vaot,  and  tboraapoa  aoeb  reeoBotiaiMa 
(kd,  aaftr  aa  rafsda  tba  petaaa  by  or  on  whoaa  briwlf 
•aeh  mamj  haa  beeai  MpaM,  badannaltobaneatadt  and 
■haU  not  alterwardabt  aatraaMd.  botawh  raoogiiiaaaa 
■biDeomiDiM  to  bainfMeeaanvardaanjoUwrpaiaeaiite 
ha  fatartd  into  the  aama. 

101.  That  in  OTery  easa  Id  whioh  any  money  ia  pidd  bito 
tke  tank  of  Sn^tmrnd  to  the  acooaot  of  the  Speaker  and  the 
exaiaer  of  rvMcniaanaea,  a  bank  reeefpt  or  certifleate  of 
tka  iMut  paid  in  ^all  be  doUvered  to  tba  examiner 
RcacaiBaBcea  ^  lha  pvion  pajin^intba  mm,  and  neb 
Boa^  dMO.  and  In  aneli  order  nt  payment  aa  atanlner 
of  reeogniamaa  wkk  the  appvobatioa  of  tba  Speaker,  thbifce 
lA,  he  apified  in  aatl^etkm  of  dl  the  eoeU  moA  eipeneet 
for  »<eariay  pejaMot  of  whioh  aach  Inveatment  waa  mada, 
or  N  naeh.  thereof  ae  «an  be  thereby  eethiSed,  and  there- 
after the  leeidne  (if  aay)  ebaU  be  paid  to  «r  tianaftnrad  to 
tbe  eccooDt  of  tba  party  by  whoai  or  en  whoaa  aoooant  the 
BUM  wee  paid  in 

ICS.  That  if  any  aheilff  er  otbv  retoraing  oflleer  ahall 
wilfdUy  ddaj,  iH^eet,  or  nfbie  duly  to  return  aoy  peraoit 
whe  eochit  to  l»  ratnroed  to  aerre  In  paittameitt  for  aoy 
OMMly.el^ibaroasfa,  dietriet  of  burglMk  port,orplaea  within 
Qrfi  Britti»  ijr  Irttamdt  tnob  pwaon  nugr,  In  caea  it  have 
bcee  Aatendned  by  a  aelect  committee  appefaited  in  tbe  auw- 
MT  hMin4)e(bre  directed  tliat  snob  perami  wat  entitled  to 
haiebewTetsmed,  aoe  the  diwiff  or  other  oSoer  luring  ao 
witfyi;  datayed,  mcgleeted,  or  refneed  duly  to  make  enob 
Ktarn  at  Us  daetiim.  in  any  of  Her  M^eaty'e  oonrta  of 
ncord  at  WmUmuter  w  Dublutt  or  in  tbe  court  of  ■eeaioo 
ia  Stotini,  aaiaball  recover  donbla  the  damagea  be  baa 
Buataiaed ^  Kiaan  tberaef,  tOgelhariritbfUl  ooate  of aalti 
jrerided  lacbaetiOB  be.aoainenoed.  wHUn  one  year  after 
tbe  iiinlmien  of  tbe  aet  on  wbEeb  it  la  grounded,  or  witbin 
wis  luathB  after  tbe  ooodusion  of  any  preceedliiga  In  the 
Botae  oT  Cammooa  rdaUag  to  euoh  election. 

IM.  That  thia  a«t  shall  oommenee  and  take  effect  from 
tha  ea4  of  Utia  seaaiOD  of  parUament 

lOo.  That  if  at  tbe  doae  of  the  preeent  aeselon  of  parlia- 
neat  there  be  any  Section  petitiona  befive  the  house,  the 
ordn  for  tekiog  wUdi  iato  cmisidflration  lua  not  been  ^a- 
^Mtgei,  and  te  tryteg  irlideh  no  coaamittoei  ham  been 
appoiBtcd.  each  eleeOoa  patltlaaa  ah^  fai  eaaateanretiea 
rclaiinK  thereto  have  been  reported  nnet^ectionable^  be  tried 
by  eoeiBiitteee  to  be  oboeea  under  the  provldooB  of  thb  act, 
ud  ahall  be  referred  to  the  general  c«Nnmittae  of  elections 
before  anj  petiti<»i  presented  In  the  next  seaakm ;  and  tbe 
(toeral  eommittee  shall,  within  two  days  after  their  first 
mMting,  a^iot  a  dl^  and  hoar  for  aelecting  a  committee 
to  by  every  such  petltltHi ;  and  if  the  preemt  parllameot  be 
prorogued  after  the  appt^tment  of  a  adeet  committee  for 
ibi  trial  of  ejiy  andt  pctitiot  aa  afweaaid.  and  before  tb^ 
hare  reported  to  tba  boaaethdrdatennfaiatloa  thereon*  audi 
coansittee  sh^  not  be  dlsatdred  by  audi  prorogation*  but 
ahall  be  a^ottmed  to  manner  beretn-before  prorided  in  tht 
can  in  wUcfa  parliament  is  prorogued  after  the  appointmait 
of  a  wlect  committee  for  the  trial  of  an  election  petition, 
lai  bofwe  they  have  reported  to  the  house  their  determine. 
tioD  thmob ;  and  in  the  case  of  all  such  petitiona  as  afore* 
laiA,  ill  saA  further  proeeedinga  shall  be  bad  with  reference 
thereto  u  if  tUa  aet  bad  t>een  in  force  wben  aocb  petitiona 
were  prcKoted  {  and  tbe  reoognlianoaa  ootered  into  In  re^ 
pect  of  aitch  petlUooa  ebaA  be  taken  to  be  and  remain  In  force, 
■Dd  sbaO  take  effect  for  seeuiing  pqment  of  all  coats  and 
eipenscs  wUebthe  petitioners  shall  be  liable  to  pay,  as  if 
tbt  laine  had  been  entered  into  under  the  provlriona  of  this 
■cL 

106 .  That  no  recogniaanise  entered  Into,  or  aSda^  sworni 
sBdcTtbeproTiidoDaoftUBaet,  ahall  reqiUre  to  bo  impreeiad 
wUh  any  stamp. 

107.  That  In  citing  this  aet  it  ahall  be  sufficient  in  all  cases 
to  ise  the  express  •*  the  tdectira  petitions  act,  1846." 


108.  That  In  eonatndng  Uiis  act  words  ImporUng  tbo 
singular  number  only  shall  Include  tbe  {rinral  number,  and 
words  importing  tbe  plural  number  only  shall  include  the 
singular,  nnleas  there  be  somethlog  hi  the  subject  or  the 
context  repugnant  to  such  conatruotion  t  end  the  words 
**  oath"  and  '*  affidarit"  reapeetlrely  diall  mean  affirmation 
In  tbo  case  of  Quakers,  or  any  decUratioo  lawfully  aubatitnted 
fiir  ao  oath  la  the  oaso  of  persona  allowed  by  low  to  make* 
deelanUon  laatead  of  taking  an  oath. 

109.  Tbat  tUa  act  m^y  be  amended  or  r^tealed  bj  any 
aot  to  be  paasod  tai  tUa  aossioD  of  paiUameoL 

SCHEDULE. 
Be  H  remembered,  tikatoatbe         d«yof  teOo 
year  of  our  Lord  184  ,  before  mo  A,B.  Eaqairo  [ozandner 

i)f  reeogniaaneea  for  the  Bonae  of  Commona,  or  one  of  Her 
Majesty's  Justices  of  tbe  peace  for  the  of  J 

came       and  acknowledged  himself  [or  sererelly  aduiow- 
ledged  tbemaelres]  to  owe  to  onr  Soverrign  Lady  tbe  Queen 
'  tbe  sum  of  £1000  [or  the  following  sums,  (that  Is  to  eay,) 
the  uiA         tbe  sum  of         the  a^d  tbe  sum  of 

the  said         the  sum  of         and  tiie  said 
the  som  of        ,]  to  be  levied  on  his  [er  their  re^iectiTeJ 
goods  and  chattels,  landa  and  tenementa,  to  the  nao  of  oor 
atii  Sovereign  Lady  tbe  Queen,  her  heira  and  encBeeaera. 

The  con<bti(Hi  of  this  recognisance  ia,  that  if  [Aere  uiaer4 
the  namtB  of  all  th«  petitioiurt,  and,  if  mart  than  out,  add, 
or  aoy  of  them]  ahall  well  and  truly  pay  all  eoaU  and  expen- 
I  ses  in  respect  of  tiie  election  petition  signed  by  hbn  [or  tbem] 
I  relating  to  tbem  [hert  maart  (Ae  amu  oftkt  hortmgh,  eitjf, 
■  or  eoimtjf,  which  shall  become  pliable  bj  the  said  petitioner 
[er  petitioners]  nndw  tbe  elections  petitiooi  act,  1846,  to 
'  soy  witness  aommoned  In  bis  [or  tluittj  behalf,  or  to  the 
i  sitting  member,  or  other  par^  eomplained  of  in  tbe  aald 
petition,  or  to  any  part^  who  may  bo  adndttod  to  defmd 
tlie  aame  aa  provMod  by  tbe  aaldaot,  then  tUa  reeflgitfaaneo 
to  be  void,  otherwiao  to  be  of  (bU  fbroo  and  eSset. 
Cap.  ZCIZ. 

An  act  to  ftirther  extend  the  provisions  of  the  ect  for  the 
Ineloaure  and  improvement  of  commons. 

[4tb  StptaAdTt  1648.] 

Cap.  C 

An  aet  to  permit  the  distllUtioa  of  spirito  ftvm  sugar.  mo> 
laasea,  and  troado  in  tba  United  Kingdom. 

[4th  S^ttmbtr,  1648.] 

Cap.  CL 

An  aot  to  provide  for  tbe  expenses  of  erecting  end  malntdn- 
ing  lodMip  honaea  on  the  borders  of  counties. 

[4th  Setaamber,  164&] 

Cap.  Cir. 

An  act  to  enlarge  the  powers  of  an  act  empowering  the 
eomndssloners  of  her  Mi^Jeety's  woods  to  form  a  rvjwl 
paik  in  Batlertea  PUld*  ;  to  hdllUto  the  raising  of  mo> 
idea  aatboriaod  to  bo  ralaed  by  tbe  add  eommtiaiooowlbr 
metropolitan  ImproveoMiito ;  and  to  regulate  and  dmpUfy 
the  Bodo  of  kinjilnfl:  the  aeeonnte  of  tiie  commiadooon  A 
her  Ua^\  woods.  [4th  Septemhtr,  1646.] 

Caf.  dlL 

An  aot  to  aatlioriie  tbe  i^pUoattoaofasBmof  mon^ontof 
the  forfeited  and  BBoWnedannyfrlieAud  In  pnrcbadng 
tbe  site  of  the  n^al  attttary  asylum,  and  In  Improving 
anohaayUuD.  [4th  fi^pffiatsr,  1648.] 

Cap.  cnr.' 

An  aet  for  ^"^^"g  the  act  fiw  ngtSMlAag  tbe  prlaon  at 
SBlOank.  {4l3i  Stptambtr,  1848.] 

Cap.  CV. 

An  aot  to  prdilUt  tbe  Importation  of  ahe^  eattle,  or  other 
finiiiwi»,  for  the  purpoeeofprevantinf  tbe  Introduction  of 
eontagtona  or  infi>ctloaa  domrdera.    [4tb  S^flMi.  1648.] 

Seo.  I.  Power  to  pniihitt  tm  order  imeoimeU,  tkehoportm' 
tum^Uu^  0Mk,  imardertopreatrnttm- 

tagbm. 

i.  Power  to  wuko,  bg  order  in  eowtci/,  re^a/sfioaf  fbr 
tulgeetiMg  sAeep,  ^c,  to  qmawitine. 

3.  CatlU,  f^e.  import^  contrarff  to  proviaioiu  of  orden 
iM-emmcUtobefir/eited.  PemMtfomieipartetg,^c. 
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4.  Ofitrt  i»  omuuil  WMf  bt  rwfolud  (n  fbkoU  or  ih  fart 

*  Whenu,  In  ord«r  to  jmnval  the  Introdaetion  of  eont*- 

*  glbos  or  iftfeetiouB  cQsorder^  among  sheep,  (»ttle,  horaei , 

*  and  other  mlaulB,*  be  it  enacted,  that  her  M^Jeaty,  by 
order  in  cooncU,  may  prohibit  the  importation  Into  the  United 
Kingdom,  of  cattle,  aheep,  boraea,  or  other  anlraala,  either 
generally  or  from  any  place  named  In  euch  order,  for  such 
period  as  the  may  dMm  to  be  aeoesaary,  for  the  purpoae  of 
preveotisf  the  introdaetion  of  «ny  InfeetkMi  or  mntagioiu 
fUaorder  UMng  the  ahMpi  cattle^  boraea»  or  other  wiiiiiala 
In  tUa  eoantry.' 

9.  That  bar  H^Jeaty,  by  order  in  oooneO,  any  make  audi 
r^nUtioDg  for  aubjeedng  abeept  oatUe*  horaea,  other 
aoimala  to  quarutlne,  for  oauaing  the  aame  to  be  deatrqyed 
apoD  their  arriral  In  thta  cooatiy,  or  A»  deatroyfaig  any  hay, 
atraw,  fodder,  or  other  article  whereby  it  appeara  to  bw  that 
infection  or  contagion  may  be  eoarayed,  to  make  aueh  r^tu 
latioof  with  respect  to  the  importation  of  aheep,  cattle,  borMe, 
or  other  animala,  as  may  be  neceaaary  to  prereat  ttie  iatro- 
duotioD  of  any  coatagiooa  or  infeotlona  diaorder. 

8.  That  If  any  eattle,  aheep,  horaea,  or  other  aafaDala  be 
Imported  or  attempted  to  ba  Imported  contrary  to  any  order 
in  conncU  nude  In  puraunee  «f  thla  act,  the  aame  ahall  be 
forfeited  in  lilce  manner  aa  goods  prohibited  to  ba  imported 
by  any  not  relating  to  the  onatoms;  and  all  pcraona  import- 
ing or  iBtroduoIng  or  attempting  to  Import  the  aame  ahall  be 
liable  to  auch  penalties  aa  are  imposed  on  penooa  importing 
or  attempting  to  import  goods  probiUted  by  acts  relating  to 
the  cnatoou. 

4.  Tbaftberlla^ty.  hyHoytwdv^comeiLniayreTiAe 
the  wholaorany  partofany  wderiaaoadby  harM^Jeaty  in 
eonaell  oadar  thla  act;  and  that  fhMB  and  after  •      to  be 

named  in  anch  order  or  orders  of  revocation,  aneh  order  or 
orders  lasned  under  this  act,  or  anch  part  as  shall  be  spe- 
cified in  such  order  or  orders  of  revooatlon,  atiall  cease  and 
determine. 

6.  That  CTery  order  In  council  issued  under  this  act  shall, 
within  fourteen  days  after  the  iaaoing,  be  twice  published 
In  the  Itottdon  Qaztttt ;  and  that  a  copy  (rf  every  order  or 
orders  In  eoaneD  lasned  under  tiie  autfaprity  of  this  act  shall 
bo  laid  belbre  both  hooan  of  Pariiament  wUUn  alz  wa^ 
after  laaidng  the  aame,  If  Pa^uBaot  be  than  alttli^,  and  If 
not,  than  wHUb  alx  woeka  aftar  the  oo«B«ieMaaat  of  th« 
then  nait  seaakm  of  ParUaaoeat 

8.  That  this  act  may  be  amended  or  repealed  by  any  act 
to  be  paaaed  In  the  present  session  of  Parliament. 

Ca».  CVL 

An  net -to  amend  an  net  of  the  tenth  yeor  of  bar  prsaspt  M>. 
jeety,  for  rendering  valid  certain  prooaedinga  for  the  re- 
lief   diatreaa  In  Inlmd\t<f  employmnt  of  thelaboaring 
poor,  and  to  indemni^  tluae  whio  have  acted  in  such  pro- 
.  ceedinga.  [4th  tS^emiar,  ia4t».] 

Sec  \i  Copff  «/  niqr  amard  mad*  bg  temmUmmtn  of  pvMie 
worAs  to  As  ant  to  ptrtoHo  ajiettd  og  aaase. 
Amrd  to  it  rmgitUrtd. 
8.  iMda  mtMitMi  us  tkt  mmard  £•  ieooM  dUrysaWe, 
mmd  tward  to  it  emihiaiwt. 

4.  PriMcipoi,  {re.  nugf  bt  paid  tiff  wj<Aw  ptriadJUtd 


pagmetU     amomt  dkt  hmda  to  h»  rdtaatd. 
6.  Act       bt  mmmdtd,  ffc. 

*  Whareaa  by. an  not  paaaed  in  the  10  ft  11  Ylot.  o.  10, 
'  s.  S,  intituled,  An  act  to  render  vaUd  certain  proctedingt 
'for  th»  Ttl^f  of  diatrtaa  in  Ireland  Ay  employmsnt  ofvu 
'  tabowring  poor,  and  to  ittdemnify  tkott  who  kaot  acted  ta 
'  meh  proettding;  It  Is  amongat  other  things  enacted,  and 
■  ft  la  advtaaUe  tint  the  add  net  abonld  be  amanded  In  that 
*  and  other  reapeetat'  bell  enacted,  that  In  all  easea  in  whleh 
tlu  a^  oMantaaionflra  of  pnbHe  works  In /reiaarf  dnll  make 
or  have  already  made  any  awnd  nsd^  flw  aiM  nol  of  the 
tenth  year  of  Vat  M^Jea^a  relgB,  the  oommlBrfoaera  of 
poblle  worka  ahaB  oansa  a  eopy  of  andi  award  te  bo  tru»> 


mttted  by  poet,  or  taawbothar  maaaw  as  thiy  sUOM 
flt,  to  the  fnylrtor  at  proyletors,  MlatibairitartBlZ 
tkMBd,  artlwliuidawUehsbabotboaal|artefaBA«nr^ 
aadthoaridoemmlariooerashaneaoaataaeeffsvArf,^ 

of  every  aaob  award  aa  aod  for  -  —  isl  Thwsrff,  ^ 

pnipoaea  of  regiatry,  and  forUiwlth  oaoae  audi  awu4i|U 
regiaterod  io  theeOoe  for  tkm  registry  of  deete  io  tlwcit. 
of  DuhUit  t  and  the  r^Istrar  of  the  aaid  registry  aOec,^ 
depntlea and  aariattwtf,  and  otiwr  oAeers,  shalBadtaat 
tbay  are  hereby  rwpdivd  to  regtetar  ovesysadiswudtatki 

same  Banoer  aa  any  dead  or  haatvaDMBt  Is  ngbimd  in  thi 
aiddoffloe,  and  to  Me.  retain,  and  eMereaA  ^>|fcne« 
meatortal  In  the  afaatraet  booha  nodindeKea  oforrtiititou 
deeda  and  memorlala  revlatered  and  kepi  In  tbe  mid  «tM- 
and  no  ftea  whttaoever  MmH  b*p«yaHa  Iworlanmai^ 
snehreglatratton,  anything  bi  any  ftaiMr  aatloiteeMaT 
notwitfastandlng. 

9.  niat  tite  landa  epeei&ed  in  every  sack  avwd  ^ 
fhHn  and  after  tberegiatry  thereof,  beeomechariedvtt 
the  ameaat  mentioned  eadi  award,  wMi  Intertst  llNma 
atthOTafeeof  £8  lOe. per etntmm ptr mtim,  ntkhimm 
to  be  calenliked  frew  the  lOth  of  Ottetar  i«47,  ndtibt 
parable  by  haUlyeariy  Inatabiaoto  on  Oe  daft  and  tea , 
aneb  awwd  moDtleoed ;  aad  aneh  amoant  and  hrt«MlM 
have  priority  over  ail  ehargee  affecting  ttiesaiaeliakjaj 
every  aneh  award  in  respect  of  the  laodathmfa^^j^ 

shall  be  binding  Dpon  an  peraeoa  harfaig  aqr  esiMB  ariitaai 
In  ancb  laada,  or  lien  or  lnuamla mnu  Hiei uuii  t  mitm 
sadi  asrard  sfa^  be  cooetaalve  evldenee  that  all  reqoiki 
by  the  aald  laaUmaDtionad  not  and  thla  act  have  bees  Uh 
oompUedwItht  and  It  abalt  net  be  towfU  for  pmo, 
qaeMloB  tbe  nHdky  of  eaeb  award  of  tba  eald  soai^gaa, 
of  poblle  werka  in  respec*  of  aDythlag  nbataoemtev 
ooMted  to  he  done,  or  for  taif  other  raaaoa  TibitiiuiL. 

3.  Thatno.andiawardormenorlBltbsMfihBllbeUi 
to  any  stamp  duty  whatever. 

4.  That  the  proprietor  for  the  time  being  of  lb*  ha^ 
^leolfied  in  any -Bueh  award,  at  any  time  wltUatkipaW 
fixed  by  saoh  award  lor  repayment,  may  pay  sfffa  mna 
the  amoont  of  principal  and  Interest  charged  apee  tbi  uid 
lands,  and  which  may  then  he  dae  and  payabtitheMt. 

6.  That  upon  pajaMDt  of  tbeeummentioaedhMhMa^ 
or  such  portion  thereof  aa  amy  fhantkutethn  hi  Am  Ml 
foot  tiiereof,  together  wHh  the  Ivtereat  das  Harm,  ad 
alao  t^on  payment  of  att  eoata,  eheigei^  and  a^nwi  (it 
any)  Ineorredln  proeeeding  to  reoover  the  ibbs  »  ta  nb- 
tioa  thereto,  the  paymeeter  of  dvll  aervloss  iBMntfAv 
the  time  belngebaUexecoUarelaMOOf  AelnANcteiri 
aaaforeaald,  at  tiie  cost  and  oxpeoae  Of  the  pnly  to  «hm 
anch  reloaae  ahall  be  granted. 

9.  That  tUa  aet  may  be  amendodorrepeiladliyiifiat 
to  be  paaaed  In  tUa  preaent  eeealoo  of  pariteaat. 

Caf.  CVII, 

An  act  to  prevent,  until  the  1st  of  S^pfcaiisr  IWt,  aitt 
the  end  of  the  then  aeadoa  of  parBtweat,  tbi  qcoriaf 
of  eontagioaa  or  lalMlona  daordera  aomag  Aaift  old^ 
and  other  animals.  [<th  Sim  IM] 

See.  1.  Inftettd  sAe^  txpottd  fiir  tab  te  mM  wd 
dtatroji»df  togtUur  with  |WBa,  Mnb^  ^  iV 
noAy  oa  partit*  txpotiKg  etiibftr  tJk,  tmai 
tkem  to  bt  diataimd. 
8.  Ptttaltg  en  iMTSoaa  dapaiOmrimg  SitatidJMf,  f% 
3.  Prao/qr  ea  persoas  t*poai»gfir  mU  mtii  afifir 
ktmuttfood, 

4h  Prttijr  CotausU  mag  makt  Amlafinu  M  la  naml 
^Skttp,  ^c;  oa  to  punfyau  Tardi,  Stdla, 
|rc»  a»d  diapotal  of  AidmUM  qfiiv  n  m  afati 
UaU  i  md  aa  tomoimg  AbtiM  iff  ApfHmu  i 
Diatom,  ^    Pewdtgfot  offpidug  tgmi  St 


A,  Ordera,  ^e.  to  bt  pMiaM  ia  OtuUa,  ad  a 

Coantry  Nasapapara ; 
0.  And  to  ba  laid  baf^a  Parliamant. 
7.  Penabgfin-obatruoting  PtnoiaintlitSiicalimif 

lAw  Act. 

6.  PanoUea  Io  bt  efanavi^  recaaiwrf  M 
Jmtiea$. 

9.  Pamltitt  l»  W  Mtd  bf  Diatraaa. 
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la  Jh  dtfkmh  ef  DUtmt,  Jiutiem  maf  nmmU  ik* 

OffimAr  to  PriMom. 
)|.  DfifrMs,  Amc  (•  it  feviedL 
IS.  Dutrexa  mot  wUmofid  for  wmt  efTbrm. 

15.  Afptieatimt      PatuUia.    Qnttktioiu  to  ht  n- 

Avncrf  to  Qmrter  SeaUoma  wuUr  S  O.     e.  40. 
14.  BatMea  to  ht  mtedfiir  within  tmo  Momtfu  afttr 

la.  Pnmliftm  Wkiumta  wuK»g  dtfkali^ 

16.  ProetoJtMfo  mot  teqamaktdfor  mamt  of  Ar%  nor 

rtmaoadAff  CvtioMn. 

17.  PtKtut-  oigffrietmd  wia^  ig^teal  to  Qmarttr  StMoon^ 

om  givimg  Security. 
16.  Com-tw^mtalumidi  OrSareMtktgtkiMkreommohU. 
Ift,  Ifmatbrmigktm  aeootmt  ofteinrt,  andthtjadf/t 

tkoH  MT^fif  tkot  tkara  wot  probabii  eoKM,  piaU- 

tifftokoM  SdL  diMHV«%       dtftnimnt  fimti  mot 

woro  Am  la. 
SOl  Att  to  cmUimw  in  Atm  ibr  two  gtart, 
n.  Aeltwtiomgoct  tko-rigUo,  ^  ^thooUf^ftm^ 

4am. 

tt.  Aa  mof  bo  mmndtti,  ^. 

>  ythertoM  «  eoDtasloDi  or  tBf»et!(nu  ditorder,  known  or 
•4c*etflMd  H  the  ikeep  pox  or  Tsriola  oriita,  now  prcralls 
'  imaag  the  iheep  In  iofne  parte  of  th«  United  KJi^dom, 
•  ud 'rt  b  neeentry  to  teko  BMUQiM  to  prorant  loeh  dbordor 
'  from  ipfMifiBff :  *M  It  tnaoted,  that  In  ctM  bdj  shoop  or 
limUiofMtAd  with  the  said  £>ordw,  or  any  disorder  of  the 
IDte  Bttnre,  be  espoMd  for  Bile,  or  be  brooght  ftnr  tile  porpoM 
of  bting  «>  expoaod  fiir  Mta^  In  ai^  maritet*  ftfr,  or  other 
gfta  «r        pl>c«  whtM  othar  aUaidi  are  ooounonl;  ex- 
pOMdfaruK^MBUDd  lo  any  muh  eamany  derk  or  Inepeetor 
arottacc  ettecr  of  oaeh  hir  or  marhet,  or  for  any  ooutsble 
V  [lotkionn.  or  ai^  other  person  anthorised  by  the  mayor, 
or  by  ayON  fastteea  of  the  peece  having  Jurlsdiotioo  in 
teptaee,  ori^  parsim  authorised  or  i^ptnoted  by  Her 
MsjMty  Id  Muidl,  may  seise  the  eante,  and  to  report  sneh 
Misnre  to  the  miyor  or  any  justice  of  the  peace  having  Jnris- 
dietiw  iDtbepbee;  and  such  rnqror  or  jnstiee  tftberto 
rfttm  the  nme,  or  to  eanee  the  same,  togather  with  any 
ftBM,  hvdlM^  troagha.  Utter,  haj,  straw,  or  otiwr  artMes 
wUdihemsy  HgaUkdy  to  have  been  bifiMted  thereby, 
te  be  destroyed  or  otherwise  deposed  of  ae  ha  shall  deem 
pOfer,  or  to  he  m^  be  dveeted  in  manner  berdn^fter 
prorided ;  ud  any  person  bringing  or  attempting  to  bring 
■ay  sheep,  lambs,  oxen,  balls,  cows,  ealTea,  or  other  homed 
ottle,  into  sny  soeh  mftrket,  fkir,  or  open  or  poblio  place 
u  sfaresaid,  knowing  such  sheep,  ^unbs,  or  est  tie  to  be 
iofMted  with  or  labonriDg  noder  either  of  such  <Usorders  as 
sAiresiid,  shsIB,  npon  coaTietfam  thereof,  forfdt  and  psj 
hr  eeeh  sad  every  sneh  effmee  a  earn  not  axeaedlng  ^0. 

1  Thit  If  say  pasoa  torn  out,  keep,  or  dapsstor*  any 
tbtof  or  Ismbs  iafeeted  with  or  labeoriog  nader  the  said 
dborder  te  or  upon  any  forest,  chase,  wood,  meor,  marsh, 
hmth,  cotUDoa,  waste  land,  open  field,  road  side,  or  other 
sndivided  or  nninclosed  land,  soeh  person  shall,  on  omvio- 
tion  thereof,  forMt  any  sum  not  exoeedlng  £M. 

y  *  And  whereas  it  is  etpedient  for  the  preservation  of 
'  the  pnblie  hedtfa  to  make  provisi<m  for  prerenting  the  sale 
'  of  uy  BHst  onflt.  for  hnm'sn  food be  it  enacted,  that  If 
my  Met  nnflt  tor  human  food  be  ezpoaad  or  offBred  for 
■Je  la  sqr  market,  £ik>,  or  other  open  or  poblic  (dace,  sneh 
dcthi,  Isipentnii,  eoortaUee,  poUoemeo,  or  other  persons 
nthsriied  isaftireirid  may  seize  the  same,  and  report  anch 
¥6mt  tft  neh  mayor  or  justioe  as  af(»waid ;  and  soeh 
Diyor  or  Jsitice  may  either  order  the  eame  to  be  reatored, 
or  t«  be  destroyed  <«■  otherwise  disposed  of  as  aforesaid ; 
nd  uy  person  palilidy  espaslag  cr  .offMng  sueh  meat  for 
isle  iludli  upon  oonvicUoo,  foiiMt  and  pay  for  eaoh  and 
crcry  web  offoice  a  earn  not  excee^ng  £30. 

4.  Ab4  (er  effBotaally  preventing  the  spreading  of  e<mt»- 
|ion  or  tatfeetkms  disyivh  be  It  enaoted,  that  the  Iwda  of 
Her  Meiesty's  privy  cotinoil,  or  any  two  or  mora  of  them, 
ftem  time  to  dme  may  make  sacfa  orders  and  regnlatiooeas 
to  them  nsy  seem  aeeeesary  for  the  porpose  of  prohUdtlBg 
or  regnlatiiig  the  reawrsl,  to  or  from  such  parts  or  plaoes 
u  thej  may  de^;nate  In  sncb  order  or  orders,  of  sheep, 
cauls,  horses,  swiae,  or  other  animals,  or  of  meat,  skins, 


hides,  horns,  beofh,  or  other  parts  of  any  aidmris,  or  of 
hay,  straw,  fodder,  or  other  ardeloB  likely  to  propagato 
InAEction ;  and  also  for  the  porpose  of  porifying  any  yard, 
stable,  outbonee,  or  other  place,  or  any  waggons,  certs, 
carriages,  or  other  vehicles ;  end  also  for  the  pwpose  of 
directing  how  any  aoimals  dying  !n  a  dieenBed  state,  or  any 
animals,  parts  of  animals,  or  oUicr  things  seised  nnder  the 
provisions  ei  tUs  act,  are  to  bo  topoeed  of ;  and  also  for 
the  porpooe  of  oao^g  notiees  to  be  ^ren  of  the  aiqiearanea 
of  sny  disorder  among  sheep,  cattle,  or  other  animals,  and  to 
mske  any  other  orders  or  regnlatkmsfbr  the  porpose  of  giv- 
ing eflbct  to  this  set,  and  sgido  to  revoke,  alter,  or  rarf 
any  each  orders  or  regnlatloDB  ;  and  all  provlriwis  for  any 
of  the  purposes  aforesdd  in  an,  soeh  order  or  orders  con- 
tained shall  have  the  Bke  force  and  eff^  as,  if  the  same  had 
been  inserted  in  this  act ;  and  all  persons  offending  sgminst 
the  same  ahaD  for  each  and  every  offbnce  forfeit  and  psy 
any  som  not  exceeifing  £SO,  or  such  smaller  sum  as  the  said 
lords  or  others  of  Her  Mi^m^'s  ^*y  eonndl  maj  In  any 
ease  by  saeh  order  dlroet. 

5.  That  sH  orders  and  regolations  made  mder  this  act 
shall,  within  fourteen  days  after  the  isstdng  thereof,  be  twice 
published  In  tbe  Zoiufoa  Oaxette  ;  and  In  cas$  such  orders 
or  r^culations  apply  to  any  particular  places  or  disMeta, 
then  the  same  shall  also  be  twice  pnbUshed.  within  f<)arteen 
days  as  aforesaid,  in  some  newspaper  or  newspapers  einnitat- 

.  ing  In  the  eoonty  or  coantiee  within  which  eaek  of  sncb 
places  or  distriots,  or  any  part  or  psrti  thereof  rospeethraly, 
is  or  are  sltnsted. 

6.  That  a  copy  of  every  such  order  or  orders  shall  be 
laid  before  botb  houses  of  parUammtiritidn  six  vredts  after 
issuing  the  same,  if  parliament  be  then  sitting,  andif  pallia, 
ment  be  not  then  sitting,  then  witUn  nx  weeks  after  the 
commencement  of  tbe  then  next  session  of  parliament. 

7.  That  in  case  any  person  wUfblly  obstmct  or  Impede 
any  person  acting  nnder  the  authority  of  this  ect,  or  of  any 
order  or  regulation  made  in  pursuance  of  this  act,  every 
person  so  offending,  and  all  others  aiding  and  asststiag 
therein,  shall  and  may  be  soisod  and  detained  by  sneh  par- 
son so  acting  under  tUs  act,  or  any  person  or  persons  he 
may  call  to  his  assistance,  until  such  offender  or  oflSsnders 
can  be  conveniently  taken  before  some  justice  of  the  peace 
having  jurisdiction  in  the  eoun^  or  place  wherein  saeh  of- 
fence shall  be  committed,  and  when  convicted  before  sneh 
justice  (who  Is  hereby  anthoriaed  and  required,  upon  oom- 
plaint  to  him  upon  osth,  to  take  cognisance  thereof,  and  to 
act  summarily  In  tbe  premises,)  shall,  in  the  discretion  of 
such  justice,  forftit  any  sum  not  exceeding  £&,  and  In  de- 
fault of  payment  thereof  sbill  and  may  IwimprismiedfMrany 
term  not  exeeeAng  two  calender  months,  untees  the  amount 
of  the  pMial^  shall  bar*  been  sooner  disoharged. 

8.  That  every  penalty  or  fbrMture  tmpoeed  by  this  act 
may  be  recovered  by  summary  ivooeedhtg  before  twojuati- 
es  ;  and  upon  the  exhibition  of  any  information  In  writing 
before  any  justice  such  justice  shsU  Issue  a  sommons  requir- 
ing tbe  party  complidned  sgsinst  to  appear  before  two  Justi- 
ces, at  a  time  and  place  to  be  named  In  such  summoas- 
and  every  such  summons  shall  be  served  on  the  party  offnid; 
ing,  etthor  in  person  or  by  leavingtlit  same  wUh  some  inmate^ 
at  bb  last  or  vsoalplaeeof  abodej  and  upon  the  m>pearane0 
of  the  party  oom^^ned  ag^st,  or  In  Us  absence,  after 
proof  of  the  service  of  soeh  summons,  any  two  justices  hav- 
ing jurisdiction  maj  proceed  to  the  hearing  of  the  complaint ; 
and  upon  proof  of  the  offence,  dther  by  tbe  confession  of 
tbe  party  com[riained  sgtinst  or  upon  the  oath  of  one  credible 
witness  or  more,  sncb  Justices  may  convict  the  uffender, 
and  upon  such  oonvlotlim  to  a^udge  the  offender  to  p^yaa^ih 
penalty  as  may  stBon  ftt,  and  not  greater  than  flie  penalty  or 
forfeiture  spedfled  In  tUs  act,  as  wdl  aasndi  costs  attend- 
ing the  oonTletlon  as  sneh  jostloes  shall  ttrink  fit. 

9.  Thit  If  fiirthwttb  tq;Mn  any  aneh  a^dteatloniiafbre- 
stid  the  amount  of  the  penalty  or  forfUtnre,  and  of  each 
costs  as  aforeeaid,  be  not  paid,  the  amount  of  sudi  penalty 
and  .costs  shall  be  levied  by  distreea,  and  such  justices,  or 
either  of  them,  or  any  other  justice  having  jurisdiction  as 
afores^d,  shall  Issue  their  or  his  warrant  of  distress  accord- 
ingly. 

10.  That  such  Jus ticemay  order  any  offender  eo  ooovictett 
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M  kfortMid  to  be  detained  ud  kept  In  itfc  cnatody  until 
return  ou  b*  oonTenientiy  made  to  the  wvrwt  of  lUitreM 
to  be  iMMd  tat  levjriny  luch  penalty  or  forfeiture  and  coeta, 
untoaa  tba  offendor  give  aufficlent  atonritj,  by  ymj  of  reoogr- 
nlsanee  or  otherwii^  to  the  satlafaction  of  the  juBtioe,  for 
Ua  appearance  before  hin  on  the  daj  appointed  for  such 
return,  endi  day  being  not  more  than  eight  dajra  from  the 
time  of  taking  auch  seourity ;  bat  if  before  issuing  anch 
warrant  of  distress  it  ahall  t^pmr  to  the  Jnttlce,  by  tba 
admisaioa  of  the  offender  or  otherwise,  that  no  sufficient 
distress  can  be  had  withiu  the  Jurisdiction  of  such  justice 
whereon  to  lery  auch  penalty  or  forfeiture  and  costs,  he 
may,  if  he  tMak  fit.  roflrain  flrom  inidny  andi  warrant  of 
dlstreaa ;  and  In  aash  ease.  «■  If  aueh  warrant  ahall  have 
been  iuued,  and  upon  the  return  thereof  aueh  inaufldeocy 
aa  aforesaid  shall  be  made  to  appear  to  the  Jnsttoe.  then  such 
Justice  shsll  by  warrant  cause  auch  offender  to  lie  committed 
to  gaol,  there  to  remain  without  bail  for  any  term  not  ex- 
Deeding  three  months,  unless  such  penalty  or  forfeiture  and 
eoeta  be  sooner  paid  and  satisfied. 

1 1.  That  whm  in  this  act  act  any  anm  of  money,  whe- 
ther In  the  BBbirs  of  penalty  or  otherwiae,  la  direetadtobe 
Itrted  by  dtatreaa,  aoch  anm  of  mroey  ahall  be  Itvied  by 
diatraaa  and  sale  of  the  goods  and  chattels  of  the  party  liable 
to  pay  the  aame;  and  the  ovwplua  arising  from  the  sale  of 
aueh  goods  and  chattels,  after  satisfying  auch  sum  of  money, 
and  the  expenaea  of  the  distress  and  sale,  shall  be  returned, 
on  denand,  to  the  party  whose  goods  shall  have  been  dis- 
trained. 

15.  That  00  dlitreaa  levied  by  virtue  of  thia  act  shall  be 
deemed  nnlawftal,  nor  shall  any  party  making  the  aame  be 
deemed  a  trespaaaer,  on  account  of  any  defect  or  want  of 
form  In  the  atunmona,  convletion,  warrant  of  diatreaa,  or 
other  proceedinga  relating  thereto,  nor  ahall  such  party  be 
deemed  a  trespasser  ab  initio  on  aeeoont  of  any  irregularity 
afterwards  oommitted  by  him.  but  aU  persons  aggrieved  by 
anch  defect  or  Irregularity  n^r  recover  fbll  satisltection  for 
the  special  damage  in  an  aetion  upon  the  case. 

13.  That  all  penalties  and  forfeitures  recovered  ander  this 
act  shall  be  ^pUed  as  follows :  one  half  thereof  ahall  be  paid 
to  the  person  who  shall  sue  or  proceed  for  the  aame,  aud 
the  other  half  to  Her  H^eaty'a  oaa,  and  shall  be  paid  to  the 
aherlffii  of  the  county,  city,  or  town  where  the  aame  ahall 
have  boM  Inpoaed.  and  shall  have  been  duly  aeeounted  for 
by  hint  and  that  all  convicUous  before  Joaticea,  and  all 
floes,  forfetturea,  or  penaltlee  Imposed  in  consequence  of 
such  eoBvlctiona,  shall  be  retnmed  to  the  court  of  Quarter 
Sessions,  under  the  provisions  of  Uie  3  Geo.  4  o.  46. 

14.  That  no  person  shall  be  liable  to  the  payment  of  any 
penalty  or  forfdture  imposed  by  virtue  of  tiiis  act  for  anjr 
offence  made  cognisable  before  aJosUoe,  unless  the  com- 
plaint raspeoting  such  offtace  shall  have  been  made  before 
audi  jnatiea  within  two  months  next  after  tba  oommleaion 
of  aucb  oflbnoa. 

lb.  That  any  justice  may  summon  any  person  to  appear 
before  him  aa  a  witness  In  any  matter  in  which  suchjustice 
ahall  have  Jariadictlon  under  thia  act,  at  a  time  and  |dace 
mentioned  in  auch  summons,  and  to  administer  to  him  an 
oath  to  testify  the  truth  i  and  if  aoy  person  so  summoned 
shall  without  reasonable  excuse  refuse  or  neglect  to  appear 
at  the  time  and  [dace  appointed  for  that  porposo,  having 
been  jiald  or  tendered  a  reasoDabbanm  fMhis  expenaea,  or 
if  ail}-  person  appearing  shall  reAue  to  be  examined  o&oatb, 
or  to  ^ve  ovi^nee  b^ore  nieb  Jaatioa,  mry  anob  peraoo 
shall  totttit  a  sun  not  exceeding  £b  for  every  ineb  offence. 

16.  That  no  warrant  (^oomuiitment  consequent  upon  any 
oooviotion  under  this  act  ahall  be  held  void  by  reason  of  any 
defect  In  each  warrant,  provided  It  be  therein  alleged  that 
the  par^  has  been  convicted,  and  there  be  a  good  and  valid 
oonvictioo  to  sustain  the  same;  nor  shall  any  conviction, 
wder,  or  other  proceeding  In  pursuance  of  this  act  be 
quwlied  or  vacated  for  want  of  form,  nor  shall  the  aame  be 
rwioved  Iqr  emiim-ari  or  otharwiae  into  any  of  tha  superior 
eourta. 

17.  That  If  ai^  person  shall  think  bimaetf  aggrieved  by 
any  determination^  or  mUndicatlon  of  any  Juatiee  with  res- 
pect to  any  ponalty  orforfeitareiiadertbeproviaioMof  tUa 
•ct,  ho  maj  vpaal  to  the  general  Qnirter  aeaaiona  fur  the 


oounty  or  i^ace  la  w  bich  the  canse  of  appeal  shall  We  wiittL 
but  DO  anch  appeal  ibaU  ba  cntortained  unless  it  bt  mde 
within  fimr  mooths  next  after  the  m^ng  id  sucb  dttmtf. 
nation  or  at^udicatloo,  nor  unlets  tea  i*3t  nottec  b  «». 
Ing  of  aueh  appeal,  stating  thenatareandgraaDdithtntf  ]^ 
given  to  the  party  against  whom  the  appeal  shall  be  bnwb 
nor  nnlesa  the  appellant  forthwith  aher  such  utiee  ma 
into  recognisances,  with  two  autBcient  aorctits,  btf«t  i 
Justice,  conditioned  duly  to  proaacnta  aueh  appn),  vjf, 
abide  the  order  of  the  eoort  thereon. 
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v..^.  f  ^  Anmn.  41  Mi 


Court  at  Exoboqv 
Chamber  


Apperii. 


^tJu  GentUmen  who  favour  1m  Iush  Jorist  with  Reports  in  the  tevtral  Oai/rtM  of 
Lmw  tmd  Equ^ in  Irtiand,  an  atjbttomti — 

(  Joaa  BX.ACKBAII,  Esq.,  «nd 
\  Jl.  Hicut,  Biq^  Bwrl«t«rMt- 
t  Law. 

QuMo's  Beneh,  inctud-  (  Flobedcb  M'Cabtht,  Biq.,«id 
log  Qrll  Bill  and  Re-  <  Samuel  T.  Pert.  Esq., 
grvtry  Appeals  t  Barristen-ait-Law. 

Exchequer  of  Pleaa,  Id-  C  C«a«.  H.  Hbhpbili^  Em}^  and 
eluAntr  Manor  Court  ^  WiLbtAM  Hicuom,  Em|^  Buv 
and  Begietrjr  Apfeala.  C  riitarMt-Law. 

)  BoBiBT  GarrnBt  TSm^  Bairll 
{  Ur.at-Law. 


EoBBBT  Lobo,  Eaq., 
I  and 

I  JoHii  Pitt  Kbbbbdt,  Esq.,  Bar- 
'  C  Tlatara^at-Law. 

(  William  Bubkb,  Esq.,  and 
.}  William  Jobk  Ddbdab,  Esq.. 
C  BaRlstar»«t.lAW. 
C  Gmabum  Ha  KB  Hmpmil^  Esq. 
1  and 

'  J  WtLuAM  HioESOB,  Esq.,  B«w 
C  rislera^lAW. 


Common  Pleas. 


DUBLIN,  HAY  SO,  1849. 


Akoiiqit  tbe  otmtenphted  measures  of  the 
ScMHM,  we  hero  to  enunerate  one  for  the  eonso- 
lidaUoa  ud  sMndsoeat  of  the  laws  relating  to 
Attunes  sad  Solidtors  in  Irdaod.  The  design 
of  the  asisars  is  lo  renove  sooM  manifest  defects, 
bat  iN  bqgings  is  sometimes  obsewo,  and  its 
nwctoMnts  not  su&ctendjr  distinct  or  methodised. 

It  pi  eposes  to  make  all  costs,  whether  for  busi- 
oeas  done  in  Court  or  otherwise,  taxable ;  at  least, 
we  eoocbds  this  to  be  the  design,  from  the  follow- 
iig  part  ef  the  seoond  section Aud  apon  the 
afiplkstioo  of  the  party  chargeable  by  such  bill 
within  sadi  Booth— (month  after  service) — it  shall 
be  lavfal,  in  case  the  basiness  contained  in  such 
bill  or  any  part  thereof  shall  have  been  transacted 
u  tbs  Higli  Court  of  Chancery,  or  in  any  other 
Court  of  Eqm^,  or  )m  any  matto-  of  bankruptcy 
or  lona^,  or  m  oaw  m  part  «f  mcA  butimeM*  ahtUl 
koM  bte»  trammeUd  t»  oMr  CVmrt  o/*  Law  or 
Eqmtgt  for  the  Lord  High  Chaneellor  or  the 
Uwter  of  the  RoUi.  sad  lu  cose  any  part  of  such 
bonasH  shall  haM  been  transacted  in  wv  other 
Coort,  Ibr  th«  Courts  of  QOirn's  Bench,  Commoo 
PtesB,  or  £iKliequer,   or  any  Judge  of  dther 
(Ywnr;  lie  as  or^.J  of  them,  and  tiiey  aro  ber^y 
ropeetivdy  required  to  refer  such  bill,  and  the 
demand  of  such  attorney  or  Kolteitor,  executor,  ad- 
mintstntsr,  or  asngnee,  thereupon  to  be  taxed  and 
•rttled  by  lha  proper  officer  of  the  Court  in  wbieh 
MMb  iiiftasBU]  shall  be  aiadcw  without  any  iMney 
beiitf  brought  into  Court." 

Toil  thorn  oom|M«hcnds  various  classes  of  bosi- 
mh;  bosiaam  transacted  in  «  Court  of  Equity, 
either  shonthcr  or  together  with  business  done  in 
a  Coart  of  Law,  or  bnslnesa  hitherto  not  taxable ; 
haaosii  not  tcansactod  in  any  Court,  and  business 
traasacMd  eufavinly  or  in  part  in  a  Coort  ai  Law. 
lu  the  mangflmsBt  ef  the  smteiiees,  although  we 


understand  the  meaning  to  be,  that  the  Courts  of 
Cummon  Law  are  to  have  power  to  refer,  when  the 
**  whole  business"  is  tnuisaeted  at  common  law. 
The  IhH  in  terms  only  applies  to  cases  where  there 
is  "  any  part"  of  such  business  so  transacted.  But 
the  iotentiou  is,  that  in  eases  where  the  costs  are 
wholly  I^al,  or  are  parUy  legal  and  partiy 
equitable,  or  pardy  legal  and  partly  for  business 
done  out  of  Court,  and  in  alt  cases  of  busineaa 
done  in  their  own  Courts,  as  the  Equity  F.ieheqner  i 
Courts  of  law  will  have  the  power  to  refer,  and 
in  all  other  cases  the  Court  of  Chancery. 

Independently  of  rendering  every  description  of 
business  taxable,  no  submission  of  the  applicant 
for  taxation,  to  pay  the  sum  that  shall  be  found 
due  upon  such  taxation,  is  required ;  but  by  the 
eighth  section  payment  of  the  amount  may  be  en- 
forced according  to  the  course  of  the  Court  in 
which  such  reference  shall  be  made,  and  a  Court 
of  Comraon  Law  may  order  judgment  to  be  entered 
up  for  such  amount  with  costs,  unless  the  retainer 
shall  have  been  disputed  previous  to  the  commence- 
ment of  the  taxation.  We  apprehend,  no  applica- 
tion for  usation  would  he  made  where  the  retainer 
wascUsputed:  nor  should  a  reference  be  pvmitted, 
if  the  rehition  of  attimiey  and  elient  were  matter 
of  controversy. 

It  is  proposed  to  allow  service  of  the  bill  either 
1^  delivery,  as  at  present,  or  by  sending  it  through 
the  post,  or  leaving  it  at  the  counting  house,  client's 
office  of  business,  dwelliDg-house,  or  last  itnown 
place  of  abode.  We  think,  in  matters  of  this  sort,  this 
postal  latitude  of  service  unwise.  In  proper  cases, 
the  Court  will  substitute  service,  but  legislative  laxity 
on  this  point  is  injudicious.  The  necessity  for  fur- 
nishing the  bill  is  very  properly  extended  to  all  eases 
whrther  by  the  attorney  himself  or  his  representn- 
tives.  Under  the  existing  law  the  attorney  was  re- 
quired to  ddiver  his  bill  a  mouth  before  the  com- 
mencement of  the  action,  but,  singularly  enough,  it 
was  held,  ootheeoaitructioaoftlieprenoaBattftuleh 
to  be  mmeeemw;  for  his  executor  or  admioisttiAw 
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to  do  KS  thai,  in  all  aneh  casei,  fnutrating  the  in- 
tention of  th^  Iflgialatarei  to  ^ve  the  client- « t^fggifi- 
able  time  W  eomrEaer  vhethw  ^  demand  vere 
or  exorbitant* 

No  reference  for  taxation  is  to  be  made  after  ver- 
dict or  writ  of  ioqairy,  nor  after  the  expiration  of 
twelve  months  after  the  bill  has  been  delimed  or 
sentf  except  under  special  circumstances. 

The  want  of  summary  jurisdiction  of  courts  of  law 
and  equity  over  the  representatives  of  attorneys  in 
cases  where  such  representatives  had  possession  of 
the  clieoVs  deeds,  occasioned  much  inconvMiience 
and  sometimes  gave  rise  to  much  extortion ;  the  pre- 
sent measure  contains  the  following  proviso  ^— 
"  That  it  shall  be  lawful  for  the  said  reqtective 
Courts  and  Judges,  in  the  same  cases  in  which 
they  are  respectively  authorized  to  refer  a  bill)  to 
mwe  such  order  for  the  delivery  by  any  attorney 
or  solicitor*  or  the  execiUor,  admintstratort  or 
assignee  of  any  attorney  or  solidtor,  .<>f  such  bill 
as  uoresaid,  and  for  the  deUvery  up  of  deeds*  do- 
cument^ or  papers  in  his  poesession,  custody,  or 
power,  or  otherwise  tonchiw  the  same,  in  the 
same  manner  as  has  heretofore  been  done,  as 
regards  such  attorney  or  solicitor,  by  such  Courts 
or  Judges  respectively,  where  any  such  business 
had  been  transacted  in  the  Court  in  which  such 
order  had  been  made." 

This  proviso  would  appear  to  relate  to  cases 
between  Solicitor  and  Client  merely ;  but  the  evil 
Is  not  confined  to  such  cases.  Thus,  in  Roberts  v. 
PrioTt  (not  yet  reported,)  the  mortgagee  had  not 
■obtained  possession  of  the  title-deeds;  the  mort- 
gagor had,  subsequentW  to  the  mortgage,  given 
-them  to  the  solicitor.  In  a  fotecloaora  suit  by  the 
mortgagee,  a  final  decree  for  sale  had  been  ob- 
tained. For  tlie  purpose  of  malcing  out  title,  an 
a^ilication  was  made  waiost  the  repraaentative  of 
the  solidtor  for  the  deeds,  without  prejudice  to 
any  lien  be  might  be  enabled  to  astabliah  on  the 
funds  to  be  realized  by  the  sale.  It  waa  plain, 
that  against  the  mortgagee  the  solidtor  or  hie-  re- 
presentative had  no  lien,  and  also  pUiia,  that,  as 
against  the  solicitor  himself  the  Court  would  have 
complete  jurisdiction  to  enforce  the  production  of 
the  deeds,  but  the  Master  of  the  Rolls  held  he  had 
no  summary  jurisdiction  against  the  personal  repre- 
senta^ve,  and  it  had  been  previously  ao  iield  in 
England ;  althou^,  independently  of  authority,  it 
would  have  appeared  to  us  that  every  represent- 
ative or  assignee  of  ao  attorney  would  be  sal^ect 
to  all  the  equities  to  which  the  attorney  himself 
would  have  been  liable ;  and  in  tlie  case  of  the 
assignee  of  Milit  v.  Z>«f<«r,  (Haye^  201,)  the 
Court  of  Exchequer  exercised  eummuy  jurisdic- 
tion over  the  asaignee  at  an  insolvent  attwn^, 
who  had  unwarrantably  obtained  possession  of 

¥iperB  belonging  to  the  testator  of  the  defirodant. 
here  waa  this  diatinctlon  between  the  authority 
we  have  dted  and  the  class  of  cases  to  which  we 
refisr,— that  the  qaeatira  arose  between  the  repre- 
sentative of  the  client  and  the  assignee  of  the 
attorney,  whilst  In  JiobirU  v.  Prior  and  similar 
oases,  which  are  not  of  aofroquant  oocortenos^  no 
f  ciation  ef  attorney  aad  client  has  snfasisted.  But 
that  diaHnstloa  is  not  the  ground  of  derision,  the 


point  being  the  absence  or  the  contrar;,  ttS  m- 
mary  joTi^iotioii.   «  —  ..^ 

If  jkere  be  W  doubt  oo  the  ({viaAm  it  woold  ht 
well  1^  iwnove  ft  by  making  tb^  wuhki  we  hin 
dted  more  explioft  and  eomprriiensfre. 

Id  the  eonrse  oC  onr  observatioBs  mgnard  our- 
selves f^m  the  expression  of  any  ceuinre  upm  ^ 
introducers  of  the  proposed  bill,  as  deterred  aihn 
by  its  language  or  deaign,  the  former  bong  hkai 
iptutimtM  verbit  from  £e  English  act  of  1843,  6 1 
7  Vic.  c.  73;  the  only  matter  of  blame  tliat  could 
attach  would  be — the  following  too'  eaetiy  tfau 
measure.  No  one  who  has  witnessed  or  nS^ 
from  the  duirgea  of  solidtors  in  matten 
but  must  rejoice  at  the  prospect  protectioo  frg^ 
demands,  whose  exorbitancy,  as  in  cases  «f  loi^ 
was  ill-proportioned  to  the  need  of  the  dicn,  7^ 
respectable  practitioner  never  dreads  semUoj,  nj 
the  knavbh  one  always  requires  it. 


la  the  recent  ease  of  DtUmy  v.  Nmtani,  (t  t, 
Jur.  238,)  a  principle  bae  been  laid  down  bj  the 
Court  of  Exchequer,  in  an  elaborate jadgBMoii^ 
the  Lord  Chief  Baron,  in  which  be  revievalilli^ 
authorities,  that  in  every  case  where  a  bill  iiilKfii 
to  be  tainted  with  fraud,  the  onus  is  thron  ^ 
tlie  holder  of  proving  that  he  has  given  tsIk. 

This  decision  wiU,  we  trost'— at  ksit,  ii 
country— settle  a  question  whioh  the  dec^iosi  ^ 
the  Court  of  Queen's  Bench  in  En^od,  ud  thit 
of  Beward  v.  Shaw,  (9  Ir.  L.  Rep.  335,)  in  In- 
land, had  left  unsettled.  The  view  tsken  b;  Mr, 
Baron  Parke,  in  BaHty  v.  Bidwdl^  (IdEiW. 
76.)  that  the  taint  of  fraud  or  iilegaUt^  ifttdMl  1 
presumption  that  the  person  who  fasd  ben  ppk; 
of  the  illegality  would  dispose  of  it,  asd  wosld^lsK 
it  in  the  hands  of  anotlier  person  tone Bpnii,*b 
so  perfbctly  consonsnt  wteh  the  otdlasiy  ftob  ii 
sudi  oases,  and  those  whiofa  actnrily  exiilsd  in  tfai 
prindpal  ease,  as  to  leave  no  donbt  opoa  uy  oiid 
of  the  correctness  of  the  condunon  of  that  umi 
Judge.  And  sudi  a  taint  beii^  onoe  timwn  opoi 
the  holder's  title,  the  propriety  eompeUioghis 
to  prove  that  whioh,  if  true,  he  can  have  no  diffi- 
culty in  doing,  tbe  whole  traoaaottoa  iMii^  p(a> 
liarly  within  his  own  Icnowledge,  is  dssrljr  ytAs- 
able  to  that  of  throwing  upon  the  dsfiHidut  ibt 
onus  of  proving  the  absence  of  any  ooondflntiai 
flowing  from  Uie  holder — a  proof  whioti,  iroa  Ik 
very  nature  of  the  thing,  ie  in  every  stage  \M 
with  difficultiea,  and  is  probably,  In  nine  cmn  W 

ten,  incapable  of  proof  by  the  defsadasl. 

The  only  case  which  created  a  serious  d^cshf 
in  the  way  of  tbe  eonclurioo  arrived  it  bj  tbe 
Court,  was  that  of /fommt  v.  iSStow^  aosieriidi 
reodvedmneh  ooasidei«tion  at  the  barssdnthi 
bench.  The  dedsioB  in  the  pcindpsl  «br^  Wr- 
ever,  virtually  over-ndes  thatof  AMMrtfv<i8^ 
so  far  as  this  question  is  iovdved,  the  Court  bsBg 
of  opinion  that  tbe  point  did  not  properly  iriNin 
Howard  v.  ShtuBf  as  in  t^t  case  there  wn  u 
adequate  eonsideratlon  for  the  notes,  (Seejuli- 
ment,  p.  351,)  and  beoaose  the  esse  of  BtSts 
T.^MMf  had  not  been  dted  to  the  Coert  Its 
■also  obsetvaUe^  that  the  easas  mM  to  isd 
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relied  upon  ia  the  judgment  of  the  Court  in 
Hommrd  v,  Skne^  aa  Bapporting  their  view,  the 
one  Smiik  t.  Martim,  (9  M.  Ic  W.  304.)  in  the 
Court  of  Exdieqaer— the  other,  Brmmak  v.  Ro- 
h0rt9,  (I  Scott,  350,)  in  the  Queen's  Bench,  were 
both  referable  to  the  particular  pleadinga  before 
the  Omrta.  Id  the  formert  the  defisndant  pleaded 
frmttd— the  plafiitiff,  that  he  had  do  knowledge  of 
it  whea  be  took  the  note ;  the  iirae  then  waa,  aa 
to  the  knowledge  of  the  fraud,  not  whether  there 
vaa  any.  p.  307,  Aldeison,  aaya,  in  answer 
to  an  a^wnent  at  the  bar,  "  Aisaniinff  that  the 
eireuHataaoes  of  fraud  allcsed  in  the  plea  are  ad- 
mitted aa  facta  by  the  replieatioD,  how  do  they 
afford  prima  Jucie  evidenea  of  the  pUintiff'a  know- 
ledge of  that  fraud.  When  &  plea  states  facta 
amoontug  to  fraud,  and  alleges  that  the  plaintiff 
had  knowledge  of  thena,  tlie  wsw,  aocoidiag  to 
jour  argoment,  is  on  the  plaintiff;  then,  suppoas 
be  proves  consideration,  which  way  ought  the  ver- 
dict to  be?  His  having  given  consideration, 
provea  nothing  cooduaively  aa  to  bia  want  of  know- 
ledge of  the  fraud."  In  the  latter  cue,  the  ques- 
tion avoM  oo  a  demorrer  to  the  replication,  which 
denied  the  fraud,  and  stated  generally  that  the 
plaintiffii  had  given  conddmtim— ^  t.  ^fat  mooeys 
advanced  by  and  dne  and  owing  to  than" — a  state 
of  pleading  which  did  not  frirly  the  question 
for  whidi  it  was  n^aA  upon  as  an  authority.  In 
answer  to  the  fraud  allied  in  the  plea,  the  plain* 
tiff  reptied,  **l  have  given  conrideration;" — which, 
if  proved,  would  in  any  case  be  a  sufficient  answer 
to  the  aUegation  of  frand,  unless  he  was  without 
notice  of  it  The  only  question  for  the  Court  was, 
whether  lie  should  not  have  gone  further,  and  set 
out  that  consideration  more  folly,  wUoh  they 
tbought  he  was  not  boirad  to  do. 
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2eth  April,  1849. 

ABSTRACT  OF  A  BILL  FURTHER  TO 
FACILITATE  THE  SALE  OF  INCUM- 
BERED ESTATES  IN  IRELAND.* 

JVetv  — Tbe  words  printed  In  Italiea  are  proposed  to  be 
insKtad  bi  ooauaittaak 

Sec.  I.  Whereas  it  is  expedient  that  further  faci- 
Htiea  ahould  be  given  for  the  sale  of  incumbered 
estates  in  Ireland,  be  it  enacted,  &&,  that  it  shall 
be  lawful  for  Her  Majesty  by  warrant  under  the 
royal  sign  manoal  to  appoint  any  number  of  persons 
not  exceeding  three  to  be  commisuouers  under  this 
act  during  Her  M^eatyapleunre  and  upon  every  va* 
cancy  to  appoint  some  other  person  to  such  oSice  to 
bestyled  ■*  the  eommissioners  for  sate  of  incumbered 
estates  in  Iretand."  • 
ir.  That  the  commissionera  shall  have  a  seal,  and 
shall  cause  to  be  sealed  therewith  all  orders,  con- 
v^ances,  ko,  undo-  this  act  and  such  orders,  ftci 
or  copies  thereof  purporting  to  be  sealed  with  the 
seal  of  tbe  commissioners,  shall  be  received  in  evi- 
dence without  any  further  proof  thereof. 

III.  All  acts,  &&,  authorized  to  be  doae  by  the 
commissioners  under  this  act  may  be  done  by  any 
two  of  such  commissioners. 

I V.  The  commissiouers,  with  the  consent  in  every 
ease  of  the  commissioners  of  hw  Miyest/s  treasoryr' 
may  appoint  a  secretary  and  soofa  derita,  menen- 


'  prepared  and  brought  in  by  tbe  Sotioitor  GeneraI;A>r 
Englaad,  Lord  John  BnsieH,  and  Sir  WOttam  SoMerrUto. 
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gen  and  offlcm  as  they  ihall  deem  neoeuaiy*  and 

may  remove  same. 

V.  Tliat  no  commissioner,  secretary  or  other  offi- 
cer shall  hold  office  for  more  than  Jhe  years  from 
the  pasring  of  this  act,  and  thenceforth  until  the  end 
of  the  then  next  session  of  parliament. 

VI.  That  the  cwnmissionert  of  her  Majesty's 
treasury  may  direct  a  salary,  not  exceeding  to 
be  paid  to  the  commissionera  under  this  act,  and 
may  r^ulate  the  salaries  of  the  secretary  and  other 
officers  under  this  act,  and  same,  and  otiier  expen- 
ses of  carrying  this  act  into  execution,  shall  be  paid 
out  of  monies  to  be  provided  by  parliament. 

VII.  No  commissioner  Bhall.  during  the  continu- 
ance of  bis  office,  be  elected  for  or  sit  as  a  member 
of  the  House  of  Commons. 

VIII.  Before  entering  on  the  execution  of  his 
office  every  commissioner  shall  take  the  following 
oath:  »I,  A.  B.,  do  swear  that  I  will  faithfully, 
impartially,  and  honestly,  according  to  the  best  of 
my  sliill  and  judgment,  fulfil  all  the  powers  and 
duties  of  a  comimssioner  under  an  a^  passed  in 
tlie — year  of  the  reign  of  Queen  Victoria,  intituled 
ftCi*  And  the  appointment  of  every  such  conrniis- 
siuner,  with  the  time  when,  and  Uie  name  of  the 
justioe  or  baron  before  whom  he  shall  have  taken 
said  oath,  shall  be  forthwith  published  in  the  Dublin 
Gazette. 

IX.  The  commissioners  shall  frame  and  csuse  to 
be  printed  and  circulated,  as  th^  shsll  see  occasion, 
forms  of  Bpplicatiot)<t  and  direotions,  indicating  the 
particulars  of  the  information  to  be  furnished  to  the 
commissioners  on  applications  to  them  under  this 
act,  with  reference  to  title,  incumbrances,  and  the 
drcumttances  of  the  land,  and  such  other  informa- 
tion as,  in  the  judgment  of  the  commissioners,  may 
assist  them  in  forming  an  opinion  on  such  applica- 
tion, and  also  such  other  forms  and  directions  as 
ihey  may  deem  requisite. 

Ji.  The  commisrioners  riiall,  from  time  to  time, 
malte  such  general  rules  for  regulating  the  course 
of  procedure  under  tliis  act,  and  securing  the  due 
and  prompt  distribution  of  the  moneys  received  upon 
sales,  amongst  or  for  the  benefit  of  the  persons  en- 
titled thereto,  and  for  the  protection  of  the  interests 
of  persons  under  disability  and  of  future  interests, 
and  for  giving  efiect  to  this  act;  but  no  fees  or  sums 
shall,  under  any  general  rule  or  otherwise,  be  pay- 
able to  any  officer  or  person  appointed  under  this 
act  in  respect  of  any  proceeding  under  this  act,  save 
in  respect  of  any  copy  or  extract  of  any  order,  &&, 
such  sum  not  exceeding  three  half  pence  for  every 
80  words,  as  shall  be  paid  for  the  making  of  such 
copy,  &C.,  nnd  every  such  general  rule  shall  be  laid 
before  her  Majesty's  Privy  Council  of  Ireland,  and 
by  order  rigned  1^  six  of  said  Privy  Council,  said 
Privy  Coundl  may  eoniirm  or  disallow  any  such 
rule,  or  alter,  amend,  or  remit  mme  to  tiie  commis- 
sioners for  further  consideration,  and  (when  cm- 
firmed)  every  such  general  rule  shall  be  enrolled  in 
the  Court  of  Chancery  in  Ireland,  and  when  so  en- 
rolled shall  be  binding  on  the  conunissioners,  and 
be  of  the  same  ftum  as  if  enacted  by  the  aa- 
tfaority  of  parliament:  provided  that  ^me  may  be 
amended,  rescinded,  or  altered  by  other  rules,  .con- 
firined  and  eorollad  in  like  oiaoner. 


XI.  AH  snch  general  rulee  made  and  eoeAnni 
as  aforesaid  shall  be  laid  before  both  hooses  cf  p» 
liament  within  one  month  from  the  coofinBsdK 
thereof,  or  If  parliament  be  not  then  sitting  ritt 
one  month  from  the  oommeDO«acnt  of  da  ■! 
session. 

XII.  It  diall  be  lawfid  for  the  «x>mmiaMM^^ 
summons  undw  thrir  seal,  to  require  the  itluiliMi 
at  a  time  and  place  to  be  mentioned  fa  nA 
mons  of  all  persons  they  shall  think  fit  to 
in  relation  to  any  matter  before  them,  and 
snch  persons  to  produce  all  deeds,  && 
thereto,  and  examine  sudi  persons  on  oath 
nation;  and  every  person  summoned  to  attml4l 
shall  fail  to  appear,  or  refuse  to  be  sworn,  ortf 
not  answer  all  lawful  questions,  or  fail  or  retek 
produce  any  such  deeds,  &c.  in  his  custody,  poH! 
sion  or  power,  shall  be  liable  to  the  same  peotUlfl 
&c.  as  any  person  failing  to  appear  or  rdioiag  IT , 
give  evidence  in  any  suit  or  matter  in  the  Cootr ' 
Chancery  in  Ireland,  and  the  commisnooen  Ml^^' 
have  the  like  powers,  &c.  for  enfordng  th£  Xt^'^ 
dance  of  persons  summoned,  for  punishing  |NfMl: ' 
failing  to  appear  or  refusing  to  be  aworn,  fte,  m 
for  enforcing  all  orders  made  by  them  oadce  A 
act  as  are  veated  in  the  said  Court  of  CliaBee^li 
relation  to  any  suit  or  matter  depend!^  UKim 

XIII.  ThecommissionersmayreceiveinevidsMI 
affidavits,  and  same  may  be  made  before  coamh 
sioners  of  the  Court  of  Chancery,  or  thecommtiriM> 
ers  under  this  act  may  appoint  persons  to  tifoaa^ 
and  to  examine  witnesses. 

XIV.  Orders  made  by  the  commisrionmuf^bi 
enrolled  in  the  Court  of  Chan<»ry  in  Engbi4«^ 
may  be  enforced  in  the  same  manner  as  vfai 
der  the  41  Geo.  3,  c.  90. 

XV.  The  commissionera  shall  have  an  the  pMOi 
and  authority  of  a  court  of  Equity  in  Irdaadftrthi 
investigation  of  title,  andforascertainingaadallov- 
ing  incumbrances,  and  charges,  and  the  amoost  te 
thereon,  and  settling  the  priority  of  same^  and  lis 
rights  of  owners  and  others,  and  generally  Ibr  mm* 
taining,  declaring  and  allowing  the  rights  of  alliiV 
sons  in  any  land  or  lease,  in  respect  of  vlndi 
application  may  be  made  under  this  set,  or  in  As 
money  to  arise  from  sales  under  this  act,  but  tbor 
procedure  shall  be  according  to  such  general  talM 
as  afoi  esaid,  or,  where  same  shall  be  ioappiic^ 
at  the  discretion  of  the  commissioners,  and  the  co*' 
missioners  may  send  cases  for  the  opinion  (^a  (Ml 
of  Law,  and  direct  issues  offset  to  be  tried  ■ 
jury,  and,  subject  to  any  such  general  ml^  ^ 
commissioneilB  may  refer  to  any  one  of  sod  «* 
missioners  any  such  inquiries  or  matters  as  thq^aij 
think  fit,  aud  auch  commissioner  shaltliave,  isM* 
lation  thereto,  the  like  powm  veated  In  07*** 
oommissionert  under  this  acL  ^ 

XVI.  Theownerof  any  incumbrance  upas  kij 

in  Ireland,  or  any  lease  in  perpetuity,  or 
for  a  time  whereof  uot  less  than  tiirfy  years 
unexpired,  subject  to  incumbrance^  mj, 
three  years  from  the  passing  of  this  tct,  tffij  ^ 
the  commissioners  for  a  sale  under  thii  art. 
XVH.  For  the  purposes  of  this  act  liDdahiBnrt 

be  deemed  subject  to  an  incorabranoe  unlfa' 
■hall  afliwt  a  term  of  not  less  tban^(y  JTMi* 
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lota^  mexpM,  or  a  greater  estate  on  mi^  land, 
nor  onleea  aooh  faummbrance  sfaaU  have  been  created 
by  the  ownor  of  aa  eetate  of  inheritanoek  but  an  in- 
cnnbraiioa  dnrged  nnder  a  power  eraated  by  an 
owner  of  an  eetato  of  inberitanoe  ehalt  be  deMoed 
to  bave  boon  created  by  each  owner,  and  each  leaee 
u  afoceaaid  sfaall  not  be  deemed  eu^eet  to  incnm- 
branoe  where  same  ^all  affect  a  derivative  ettateor 
iDterest  ouly,  or  lees  than  the  whole  estate  created 
hy  todi  leaa^  nnlees  such  incumbrance  shall  have 
faeiQ  created  by  tbe  owner  of  or  persons  entitled  to 
the  vbole  estate  created  by  such  lease,  bat  any  in- 
eoinbraoce  diarged  under  a  power  created  by  tbe 
owner  or  person  entitled  to  such  whole  estate,  shall 
be  demed  created  by  sudi  owner  or  pmon  entitled. 

XVIII.  When  any  iDcumbrances shall  be  subject 
to  any  timitatioiH  or  be  held  on  trust,  the  comniis* 
sionen  may  proceed,  upon  the  application  or  con- 
sent of  tbe  first  pereon  envied  to  the  income  of  such 
ineombmBee^  or  of  any  tmstee  thereof,  or  other 
pnson  wfaoae  estate  or  Intcfest  in  the  ioeumbranoe 
appeaia  to  tbe  commisrioners  anffideot  to  enable 
lum  properly  to  afqily  or  eonaent  in  respect  of  the 
faiterests  of  Uw  partiee  bterested  in  the  Incumbrance. 

XIX.  Tbe  commissioners  shall  direct  notice  to  be 
given  10  any  person  in  such  manner  as  they  shall 
thinlc  fit,  end  bear  any  parties  interested  in  tbe  Isnd 
or  lease  who  may  apply  to  them,  and  may  investi- 
gate the  title  and  incumbrances  affecting  same,  and 
tbe  state  and  cireamstances  of  the  land  or  lease,  so 
far  only  aa  ttaj  be  necessary  to  detwmine  whether, 
under  all  tbe  drcomstances,  it  is  expedient  that  a 
sale  of  all  or  any  part  should  be  made,  and  may,  at 
their  diaeretltxi,  make  an  order  for  sale  of  all  or  any 
part  thereof. 

XX.  Where  a  sale  shall  be  mad^  tbe  oomndsuoa- 
crs  shall  aseertiun  thetenandesof  occupying  tenants, 
and  an^  Issspce  w  nnder-lesseea,  avlgect  to  whose 
teoancMa,  leases  or  ooder-leases  the  owner  or  inenm- 
bcaaeer,  ^^lying  to  the  commisalonera  under  tiiis 
act,  may  bet  owner  or  inennbranoer,  and  may  g^ve 
so^  Dotaoe  and  m^  sndi  inqubries  as  may  be  ne- 
oeiaanr  to  aeeore  tbe  rights  of  such  tenants,  lessees, 
or  ODder-leaBees,  and  the  sale  shall  be  made  subject 
to  tbe  teoancies,  leases  or  under-leases  so  ascer- 
tained, and  when  the  commissioners  thinic  fit,  such 
sale  may  be  made,  subject  to  any  annual  charge,  or 
such  apportioned  part  as  the  commissionera  think 
fit  should  ranain  dwrged  thereon. 

XXI.  Where  the  commissioners  make  an  order 
for  sale,  the  land  or  lease  sfaall  be  sold  under  the 
control  of  the  commissioners  by  public  sale  or  pri- 
vate contract  together  or  in  lots,  and  at  such  Ume 
and  plaee  as  tbe  commissioners  think  fit,  and  the 
eottveganosk  kc  aball  be  made  by  the  commissi(Hi> 
crs,  and  lha  execution  by  any  other  party  sfaall  be 
onneeeaary,  and  aodi  conv^anoe  shall  refer  to  the 
triMBasi^  MMM  or  ander-leasea  (if  anyX  and  the 
ebugaa^f  any),  nilgaet  to  wfaiah  the  sale  is  made, 
ud  may  be  in  the  lorm  in  tbe  eehedule  of  this  act 
contained,  or  to  tbe  like  efiect,  with  such  limiutions 
of  usee  and  other  additions,  &c.  as,  with  the  appro* 
val  of  tbe  eommiasioQers,  the  purchaser  may  direcL 

XXIL  The  pnrchase-money,  in  every  case,  shall 
be  paid  into  the  Bank  of  Ireland  to  an  Mscount  in 
the  name  of  tbe  eoniBtssioners,  and  to  the  credit  of 


the  estate  sold,  or,  as  the  commissioners  by  general 
role  or  q>edal  order,  shall  direct,  and  on  the  noti<* 
flcation  hy  the  bank  to  tbe  oommlssitnefs  of  tbe 
reo^pt  of  tbe  mon^,  a  certificate,  under  the  seal  of 
the  eommissionar%  of  soeh  reoript  ahall  be  endoned 
on  or  written  at  foot  of  the  conveyance^  and  on  such 
payment  into  baidc  tbe  purchasor  shall  be  discharged 
from  all  liability  as  to  tbe  application  of  the  pur- 
chase-money, and  the  certificate  of  the  commission- 
ers shall  be  evidence  of  payment. 

XXIII.  Every  such  conveyance  upon  the  sale  of 
land  sball  be  effectual  to  pass  tbe  fee.simple  and 
inheritance  of  the  land  subject  to  such  tenandes, 
leases,  and  under-leases  referred  to  therein  aa 
aforesaid,  but  save,  as  hereafter  provided,  dis- 
charged from  all  former  and  other  eetatea,  rights, 
titlea,  chaigea,  and  inonmbranoes  whatsoever,  of 
her  Majesty,  ber  brira  and  Bncceaaora,  and  ell  other 
persons  wlwmsoever ;  and  every  sudi  conveyance 
upon  the  sale  of  a  lease  shall  pass  tbe  estate  cre- 
ated or  agreed  to  be  created  tliereby,  and  renuun- 
ing  unexpirei^  subject  to  tlh»  rent  and  covenante 
annexed  to  tbe  reverrion,  and  to  snob  tenandes, 
leases,  and  nnder-lttSes  aa  are  refarred  to  in  auch 
convnance,  but  save  as  aforesaid,  and  as  hereafter 
provided,  discharged  from  all  rights,  titles,  charges, 
ftc,  affecting  same;  where  any  land  or  lease  Is 
sold,  subject  to  any  annual  charge  or  apportioned 
part  thereof,  same  shall  remain  payable  out  of 
such  land  or  lease  as  In  the  conveyance,  Ice,  sball 
be  expressed. 

XXIV.  Such  conveyance  shall  not  affect  any 
right  of  common  or  way,  or  other  easement  or 
rent-charge  in  lien  of  tithes,  crown  or  quit-rent,  or 
charge  under  the  drainage  act,  5  &  6  Vic  c.  89, 
or  the  act  amending  same,  10  &  1 1  Vicl  c.  32. 

XXV.  Tbe  commissioners  shall  have  power  to 
order  the  delivery  to  the  purchaser  of  idl  leasea, 
ftc,  and  shall,  on  tbe  application  of  tbe  purchaser, 
issue  an  order  to  tbe  aberiff  to  put  such  purchaser 
in  possession  of  all  lands  not  in  the  occupation  oi 
lessees,  &&,  subject  to  whose  leases  tbe  sale  shall 
be  made,  and  who  shidl  have  attorned  to  such  pnr- 
chaser  within  a  time  limited  by  such  order,  and 
same  shall  be  executed  in  like  manner  as  a  writ  for 
the  delivery  of  possession. 

XXVI.  The  commissioners  shall,  out  of  the  pur- 
chase mon^  received  ou  the  sale  of  any  land  or 
lease  under  this  act,  pay  the  costs  of  and  conse- 
quential on  the  application  for  the  order  for  the 
sale,  as  they  shall  think  fit,  and  the  expenses  of 
and  incidental  to  the  sale,  and  the  surplus  shall, 
after  payment  of  such  costs,  &&,  under  the  order 
oS  the  oonunianoners,  be  applied  in  or  towarda 
payment  or  aadsfaction  of  the  incumbrances  or 
charges  whiih  afibcted  such  land  or  lease,  or  part 
tb^Mif,  aeoording  to  thdr  prioriUes,  and  shall» 
subject  aa  afbreaaid,  be  paia  to  the  owner,  pre- 
vionaly  to  snch  Bale  ot  such  land  or  leaae,  where 
such  owner  was  absolntdy  entitled  thereto,  or 
where  not  so  entitled,  be  laid  out  in  the  purchase 
of  land,  which  shall  be  limited  and  settled  to  the 
same  uses,  upon  the  tame  trusts,  for  tbe  same 
purpose^  and  in  the  same  manner,  as  the  land  or 
lease,  or  part  sold,  or  such  of  them  as  shall  be 
then  subsbtiog  or  capable  ot  taking  effect ;  and 
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until  such  money  can  be  so  laid  out,  U  may,  under 
such  order  at  aforesaid,  be  transferred  or 
aver  to  trustees,  to  be  appointed  or  approvod 
the  commissioners,  for  the  purpose  of  be»^  so  laid 
out  ns  aforesaid,  with  such  power  fbr  the  invest- 
ment thereof  in  Govumment  Stock  funds  or  secur- 
ities in  the  meantime,  aad  such  directions  for  the 
payment  of  the  income  of  such  investment  in  the 
manner  ia  which  the  rents  of  the  land  to  be  pur- 
chased woirid  be  a^licabl^  as  the  conusiasionws 
shaU  think  fit. 

XXVIL  That  any  money  so  paid  into  bank 
may  by  order  of  the  commissioners  be  invested  in 
their  name  io  the  purchase  of  any  stock,  ftc,  and 
the  dividends  appUisd  under  the  order  of  the  com- 
missioner^ as  the  rat  of  tbe'land  or  lease  from 
the  sale  whereof  the  money  invested  has  arisBRi 
would  have  been  applicablet 

XXVIII.  Whenever  the  commiasionws  ^rect 
the  appointment  of  trustees,  they  may  moke  pro- 
virion  for  the  appointment  of  new  trustees. 

XXIX.  Provided  that  no  payment  towards  the 
discharge  of  any  incumbrance  or  charge,  not  being 
a  payment  io  full,  shall  prejudice  or  affect  any 
right  or  remedy  of  the  incumbrancer,  or  the  person 
entitled  to  the  charge  io  respect  of  the  balance, 
Othwwise  than  as  against  the  land  or  lease  or  part 
thereof  sold,  and  no  payment  under  this  act,  of  or 
in  respect  of  any  incumbrance  or  charge,  shall 
impair  any  right  or  equity  of  any  person  out  of 
whose  estate  such  payment  shall  be  .made,  to  be 
reimbursed  or  indemnified  by  any  person,  or  out  of 
any  othor  land  or  estate,  except  so  far  as  the  com- 
missioners under  any  spedal  drcnmstances  shall 
order. 

XXX.  That  the  commissioners  may  pay  to  any 
person  entitled  to  any  charge,  not  being  an  incum- 
brancer under  this  act,  who  may  consent  to  accept 
same,  a  gross  sum  in  discharge,  or  by  way  of  re- 
demption thereof  or  of  a  part  thereof ;  and  where 
part  only  of  the  land  or  lease  is  sold,  may,  with 
the  consent  <tf  the  incumbrancer  or  person  entitled 
to  the  charge,  charge  the  part  not  sold  witli  such 
incumbrance  or  charge,  or  an  apportioned  part 
thereof  in  exoneration  of  the  money  arising  from 
the  sale,  and  may  authorize  persons  to  release  the 
money  from  any  incumbrance,  or  relinqui^  their 
claim  on  such  money  in  respect  thereof,  without 
impairing  or  a&cting  such  incumbrance  or  charge^ 
as  to  the  remaining  part  of  the  land  or  lease  ori- 
ginally chained*  wad  the  eommiasioaera  may  invest 
money  to  meet  wiy  annual  chaig^  where  by  reason 
of  same  being  emiiingent  or  otherwise  it  shall 
•earn  .propet  so  to  do,  and  otherwise  may  make 
each  orders  for  applying  the  money  as  will  secure 
the  convenient  application  thereof  for  the  benefit 
and  according  to  the  rights  of  the  parties  intwested 
in  the  land  or  lease  or  part  thereof  from  the  sale 
of  which  the  same  shall  have  arisen. 

XXXI.  Where  any  money  arising  from  afsale  is 
not  immediately  distributable,  or  the  parties  enti- 
tled thereto  cannot  be  ascertained,  or  where  the 
commissioners  thmk  it  expedient,  they  may  order 
auoh  money  or  the  securities  in  which  same  may 
be  iovflstad,  to  be  transferred  to  the  aooouot  of  the 
AcooaBtanUGeinnl  of  the  Court  of  Chapeery  or 


Eictoeq— r  la  beluid,  or  the  Coart  of  Chsneoih 
Eargiend,  in  the  matter  of  the  pertiea  interaiei  || 
tinst  to  attend  the  ot4er  of  sacfa  Court,  ud  m$ 
declare  the  tnists  afiecting  same  so  far  u  anh 
tained  by  thenw  or  the  facts  (bund  by  tkm  mm 
latioD  thereto  t  and  the  Court  of  Cbmaj^Qm 
cellor.  and  Master  of  the  RoUe  ia  fli 
Ireland  respectively,  and  the  C««rt  of  Eh^hi 
in  Ireland,  may  make  saefa  order  Id  rdititaii 
such  money,        so  transierred,  as  tbey 
makm  ia  relation  to  any  fonda,  kCn  pud  or  ^ 
sited  under  the  10  &  1 1  Vic  e.  9C  being  tto  m 
for  the  relief  of  trustees,  or  the  11  ft  IS 
68,  for  extending  said  act  to  Ireland ;  mimk 
moD^  shall  not  be  liable  to  usher's  poeodsfh  . 

XXXII.  When  aay  Imse  aalfieet  to  h» 
bruMie  shall  be  sold,  the  comouasiaaan  ta^Jt 
the  application  of  the  owner  of  the  miuai^ifcf 
dude  in  thie  sale  the  reveraon,  i^oe  wtA  MkI 
as  they  shall  see  fit,  and  shall  ^portion  tkt 
chase-money  and  expenaest  and  the  aawtsaoi 
include  the  reversion,  if  the  commianooer'itki 

XXXIII.  If  any  laad  or  lease  to  ha  nU 
be  subject  to  any  lease  or  under-lease  fbr 
lives  comprising  other  land  at  an  ealire 
commissioners  aay  apportion  (he  rent  betYcafi 
land  to  be  sold  and  the  remainder ;  and  wfasreU 
intended  to  sell  part  only  of  any  lease,  tbcaa- 
mtssioners  may  apportion  the  rent  betvea  Al 
land  to  be  sold  and  the  remaindar,  udtUa» 
missaoners  shall  direct  notices  to  be  given  of  af 
such  intended  apportionment  to  sndi  ptiiasia 
tbey  think  fit,  and  may  hear  parties  ia  lAm 
thweto ;  and  after  soeh  apportionmert  snf  ah 
the  owners  of  the  revernon  shall  have  (kails » 
medieafor  the  apporti(Hiedfentas^|aisA(beW> 
out  of  whidi  same  sball  be  payable  asdAsssw 
and  ocottpiers  thereof  as  were  atdaiatiag  for  At 
entire  rmit  before  such  apportionment,  and  all  Iki 
covenants,  conditions,  and  agreemeota  cf  ea^ 
leese  or  under-lease,  except  aa  to  the  sum^  « 
rent  to  be  paid,  shall  aa  r^ards  the  ffOHMid 
parts  remain  in  force  in  the  same  maansr  m  if  * 
apportionment  had  taken  place. 

XXXIV.  Where  any  person  who,  if  sot 
disahitity,  might  have  applied,  consented,  or  dm 
any  act,  or  been  party  to  any  prooaediif  oj* 
this  act,  shall  be  a  muior,  idiot,  limatic^  v  mum 
woman,  the  guardian,  committee  of  tteeilst«,fla 
husband  respectively  of  such  person  >»7J^ 
CQOsenti  do  such  aot,  or  be  pasty  to  aoeh  proair 
iags  aa  auch  persoo  on^it  have  daoe^  andda 
othierwise  repraseot  soeh  penM  for  ^fl^ 
of  this  act ;  but  a  nurried  woman  cntitlsd  ftr 
sqiarate  use,  (with  or  without  power  of 
tion,)  sliall  for  the  purposes  of  this  act  be 

a  Jknt  9oie,  and  where  there  ahall  bs  ao  inanliH 
or  committee  of  the  estiUe  of  anv  i^^vj^f"'* 
or  where  any  person  of  unsound  mind  dal  ^ 
have  been  found  idiot  or  lunatic  under  sanqe"- 
tion,  the  commisw>ner8  may  appwnl  s  1°"^ 
for  the  purpoaes  of  this  act,  and  may  ehs^  "a 
giurdiana,  and  the  eommisnoHCa  msj 
next  inend  of  any  mimad  isoaUBi  aadvv'"'^ 
anph  next  friead.  .  „  ^ 

XXXV.  Prooeedii^  oadar  tUs  aot  Aall  m* 
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ibcte  or  be  nspended  by  deaths,  tnuumissioiis,  or 
cfaat^  of  interest.  But  in  swdi  case  the  commis- 
■oners  mmy,  where  tb^  see  fit,  require  notices  to 

giTCD  to  parties  beoomiog  interested,  or  make 
■nj  otdar  tor  discootiiiuing,  snspeDding,  or  ctrrj- 
jitfcn  the  proceedings,  as  nay  appear  jnat. 

iXXVL  Id  every  prooeediog  under  this  sot, 
tin  comniSBsloiien  shall  haTe  fall  power  aod  (Us- 
oetioa  as  to  the  ^ving  and  withholding  coats  and 
tipases,  and  as  to  the  person  by  whom,  and  the 
fin^ont  of  wU«h  the  mdbm  shaH,  In  tbe  flrst  fao- 
lUiiee  or  nlllDBately,  be  paid,  repaid,  and  borne, 
$Bd  may  apportion  same  amongst  such  parties,  and 
in  respect  of  iDterest*  r«ita,  or  ioeomsb  and  prin* 
dpsl  or  oorpua,  as  they  shall  see  ftt 

XXXVII.  Apirfieation  may  be  made  for  a  sale, 
and  an  order  made  by  the  commissioners,  notwith- 
atsnding  any  pending  proceeding  in  a  Coert  of 
Equty  in  &ig1and  or  Ir^nd,  or  any  decree  of 
soch  Court  already  made  for  a  sale ;  and  where  it 
shall  be  shown  to  the  commissioners  that  a  decree 
for  a  isle  has  been  made  by  a  Court  of  Equity,  the 
Coamiflsiooers  shall,  if  they  see  fit,  without  fur- 
ther inqoifyi  order  a  sale  of  the  land  or  lease 
demed  to  be  sold,  and  when  any  aale  shall  be 
nsde  of  hnd  or  leassb  in  respeek  m  which  there 
Asll  hare  bsan  n  deeresk  or  any  proceedings  pend- 
ing in  a  Ceoct  of  Eqidty,  in  distributing  the  money 
lad  in  Ifaeb  ether  prooeedinga,  the  eommissionen 
alall  have  npsd  to  the  prooeedlngs  in  each  Comt 
in  rdalion  to  the  priorities  and  ngfate  of  inonn- 
brsDcss  and  ottsra  i  and  when  a  cworee  haa  been 
proDoojieei  the  commissionara  may  proceed  upon 
and  begnided  bytfae  declaration  of  and  the  inquirieB 
and  prooft  made  and  taken  onder  such  decree  in 
rdatioa  to  wA  priorities  and  rights  as  aforesaid, 
aod  tbe  commissioners  shall,  out  of  the  money 
irisiag  from  any  sale  under  this  act,  where  there 
ihall  have  been  any  sdeh  decree  or  pmding  pro* 
eeeding,  make  anch  provision  for  payment  of  costs 
ioenrred  in  Equi^  as  ciwaastaaces  may  reqcure, 
or  they  may  order  all  or  any  part  of  the  purchaae- 
■ooey,  after  payment  at  the  eoets  and  expenses 
payabls  nndar  the  ordors  oi  the  oomn^ssionHi,  to 
be  ftSA  into  tba  Coort  at  Equity  in  or  under  any 
nut  or  denee  then  pendii^  or  made. 

XXXVIII.  When  the  eommissionen  shall  order 
the  sale  of  any  land  or  lease  or  part  thereof,  in 
remect  (rfwUdi  a  daeree  shall  have  been  made  by 
a  Coort  ef  Equity  for  a  sale,  or  any  proceeding 
•ban  have  beeo  pending,  they  shall  by  eortifioate 
onder  their  seal  notify  to  such  Coort  the  order,  ftc, 
aude  by  them,  and  ril  pioueudiugs  for  w  in  rela- 
6oD  to  s  sale  onder  Ae  decree  of  such  Coort  shall 
be  auyed,  and  upon  tbe  oompletion  of  the  sale 
under  order  of  the  commissioners,  any  re- 
eeirer  appointed  by  such  Court  sball  cease  to  aot, 
witb  reapect'ftathe  land  or  lease  or  part  sold,  and 
the  Cmnt  may  suspend  or  stay  any  other  proeeed- 
ioga  hi  sodi  court,  in  or  under  any  order  or  decree 
tbuAw  Bade  by  each  Court  as  the  Court  shall 
tUak  ft,  and  pending  any  peeoeedings  for  a  sale 
onder  tUi  not^  -it  shall  not  be  lawful  for  any 
ovnsr,  or  off  penoa  elalmhy  to  bo  owner  within 
the  meaning  of  diinaeti  or  cMaing  by  tba  act  of 
■uch  owner  or  persoi^  or  by-  act  fa  ww>  or  any 


Incombrancer,  to  commeooe  any  proceedings  at 
law  or  in  Eqni^  for  redemption,  foredosure,  or 
sale,  or  to  commence,  take,  continue,  or  proseeota 
any  proceeding  whatsoever  under  the  set  of  the 
last  session,  "  to  fsciKtBte  the  sale  of  incnmbered 
estates  in  Ireland,"  without  leave  of  the  com* 
misaionera. 

XXXIX.  The  commissioners  shall  not  ha  solgect' 
to  be  restrained  in  the  execution  of  Uwnr  powen 
under  tUs  act,  nor  ehall  any  person  be  restrained 
from  making  application  wider  this  act  to  tbe  eom- 
miaeionersi,  or  doing  any  other  act,  or  giving  any 
consent  under  this  act,  by  ordw  or  injunction  of  a 
Court  of  Bqnit*  i  nor  shall  proceedings  before  tba 
oommissioners  be  removeable  by  certiorari. 

XL.  The  commissioners  may  renew,  resdnd,  or 
vary  any  order  made  by  them,  but  save  as  afore- 
said, and  as  hereafter  provided,  ev«y  order  shall 
be  final,  provided  that  where  the  commissiooera- 
allow  appeal,  but  not  otherwise,  appeal  against 
any  order  may  be  made  to  the  Privy  CouodI  of 
Ireland,  within  one  calendar  month  from  the  mak-' 
ing  of  the  order  appealed  against,  and  sodi  appeal 
sImII  be  heard  and  reported  on  hy  members  of  the 
Privy  Council,  to  be  anK^nted  In  the  Lord  Lien- 
tenant  or  other  Chief  Governor  of  Irdand,  to  be  a 
judicial  committee  for  thai  paipoos^  and  the  order 
of  the  IVivy  Coonml  sball  bo  made  according  to 
tbe  report  of  BMhjodlekaconnnitteek  andahuUbe 
final. 

XLL  Any  person  examined  befim  the  odmn^ 
donersv  or  the  persooe  anthorixed  by  thmi,  who 
shall  give  false  evidenoe,  shall  be  gidlty  of  peijory. 

XLII.  In  the  construction  of  this  act  the  word 
"Isnd"  shall  extend  to  manon,  advowstHis,  rectories, 
messnages,  lands,  tenements,  rents,  and  heredita- 
ments of  any  tenare,  whethier  subject  to  any  fee- 
farm  or  other  perpetual  rent,  with  or  without  con- 
dition of  re-entry  for  securing  the  same  or  otiierwise, 
or  wlkcther  corporeal  or  incorporeal,  end  every  un- 
divided share  thereof.  And  the  word  "estate"  shall 
extend  to  any  estate  in  Equity  as  well  as  at  Law, 
and  to  the  benefit  of  any  covenant  or  contract  for, 
or  right  of  renewaL  And  the  word  '*leaee"  shall  in- 
dttde  an  agreement  for  a  leas^  and  the  estate  or 
interest  created  or  agreed  to  be  created  by  such 
lease  or  agreement  in  tbe  whole  or  any  part  of  the 
land  therein  comprisedi  and  *<lease  in  perpetuity" 
riiall  mean  any  lease  or  grant  for  oik  or  nxwe  Ufe 
or  lives^  with  or  without  a  term  of  years,  or  tot 
yean  determinable  on  <me  or  man  lifo  or  Uves,  or 
for  years  absolute  with  a  consent  or  agreement  in 
any  of  such  cases,  whether  in  tbe  same  or  in  any 
other  instrument,  for  the  perpetual  renewal  of  sucn 
lease  or  grant,  whether  s^ch  lease  shall  he  ^^ved 
out  of  the  inheritance  or  by  way  of  under-lease  out 
ot  uy  lease  or  other  eatate.  And  the  word  "  incum- 
brance" shall  mean  any  l^al  or  equitable  mortgage 
in  fee  or  for  any  less  estate  and  also  any  money 
secured  by  a  trust,  or  by  judgment,  decree  or  order 
of  any  superior  court  of  Law  or  Equi^  duly  regis- 
tered, and  any  legacy,  portion,  lien,  or  other  charge 
whereby  ft  gvoas  sum  of  money  is  seoured  to  be  paid 
on  an  event  or  at  a  ^rae  certain,  and  also  foy  annul 
or  periodical  cluu^  which,  bj  the  inetrnment  erw- 
ating  same  or  by  any  other  iMrtiumen^  Is  made  it- 
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purchaseable  on  paymmt  of  a  groM  urn  «f  aoatf, 
and  also  any  arrear  ramainlog  UDpaid  of  any  aooual 
or  periodical  chai^  for  paymaitt  of  whidi  a  aale 
night  be  decreed  by  a  court  of  Equity.  And  the 
wmd  **  incnmbraiicer*'  aball  mean  any  person  entitled 
to  mch  IneambranGe,  (^entitled  to raquire  payment 
or  diuharn  thereof.  And  the  word  **potHa«on'* 
ahaU  inclooe  the  receipt  of  the  renta  and  profits. 
And  the  word  **  owner,"  ai  applied  to  any  land,  ahall 
include  any  person  entitled  in  possession,  in  fee 
simple,  or  in  tail,  or  quasi  in  taiU  and  any  person 
entitled  in  possession  for  a  life  or  lives,  or  for  a  term 
of  years  determinable  on  the  dropping  of  any  life  or 
lives,  or  for  a  term  of  years  of  which  not  less  than 
99  years  are  unexpired,  not  being  a  lessee  at  a  rent, 
and  also  any  person  entitled  in  possession  as  tenant 
by  the  curtesy  whether  at  Law  or  io  Equity,  and 
any  person  entitled  m  possession  wb^er  in  fee,  or 
any  lesser  estate  as  aforesaid  to  the  Equity  of  re- 
dempUon  In  any  land,  or  to  tbe  land  subject  to  any 
incumbraneek  or  a  tnut  for  the  payment  of  any  in- 
cumlmiDoek  and  any  feofees  or  tnutees  for  chari- 
table or  other  purposes  entitled  in  possession ;  and 
the  wwd  "owDer,"  as  ai^lied  to  a  lease  in  yarpe- 
tuity  or  other  leaa^  shall  include  any  person  entitled 
in  possession  to  the  land  oomprised  in  such  lease 
for  tin  whole  estate  created  or  agreed  to  be  created 
by  such  leasci  or  for  any  derivative  estate  (created 
by  seulement  on  testamMitary  or  other  disposition 
thereof)  quasi  in  tail,  for  life  or  lives,  or  for  years, 
of  whtcfa  not  less  than  50  years  are  unexpired,  not 
being  an  under-lease  at  a  rent  derived  out  of  such 
lease,  and  any  person  entitled  in  possession  for  such 
whole  estate  or  such  derivative  estate  as  aforesaid 
to  ttie  Equity  of  redemption  in  such  lease  or  to  such 
lease  subject  to  any  incumbrance  on  a  trust  for  the 
payment  of  any  incumbranoe;  and  the  words  **per- 
son**  and  "owner^  shall  extend  to  bodies  pcrfitic  and 
corporate  as  well  as  individuals;  and  "commission- 
ers" shall  mean  "  The  Commissioners  for  Sale  of 
Incumbered  Estates  in  Ireland;**  and  **  Commissioo- 
ers  of  Her  Miyesty's  Treasury**  shall  mean  audi 
conimisalMiers  for  the  Ume  beings  or  any  three  of 
then^  or  tho  said  Lord  High  Treasurer  for  the  time 
being;  and  erery  w«d  in  the singulsr  number  shall 
extend  to  •ereral  persons  and  things,  and  the  plural 
ahall  apply  to  one  person  or  things  and  tbe  mascu- 
lioe  gender  shall  extend  to  a  female. 
.  XLIII.  This  act,  save  so  far  as  tbe  several  pro- 
vinons  require^  shall  only  extend  to  Ireland. 
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Buknptojr 


TV  tfnmua  ofAe  GentUmtn  who  Javour  Tm  I  rub  Jurist  »iM  Reports  in  the  MvetxU  ComrU  of 
Latp  mui  Equity  m  Ireland,  art  at /bUowt : — 

 i  Law. 

QnMn's  Bench,  Inolad-  (  Florkiicb  M'GABTHr,  Ea4.,MA 
iDffClrH  BilUndRA-^SAMUBb  V.  Pbkt.  Em}., 
giatry  Appeals  (  B«iT«t«rm-at.Law. 

Ezcheqoar  of  Flew,  in-  C  Cbab.  H.  HBiirRii.L,  Beq.,  and 
eluding  Manor  Court  j  W11.1.1&M  Hickbov*  E14..  B«»> 
aod  Rag^lry  AppcBli.  (  ristflrt^Law. 

PU»  i  ROBBBT  Qbittiii,  Ew).  and  W.  O. 

™"  ?  Chamhbv.Ewi.  B«rriBter*-at-Iaw. 


e  ROBBBT  LOHO(  E«|., 

J  and 

1  John  Pitt  KBi(NBDr,Eaq.,B«r- 

*  (,  riaterB-at-Law. 
r  William  Bobbb,  Ea^.,  and 
<  William  Jobb  Domdab,  Eaq*. 
(  Baniatara^Law. 

C  CHAauaHAU  Bmunni.,  Esq. 
)  aod 

*  1  William  Hicssoa,  Baq.*  Bar* 
C    riitarBi^t  Law. 

)Robbbt  Oaivriii,  Eaq.  and  W.Q. 
CaAKitBr,Eaq.  Barriatera-at-law. 


Adariraltgr  Coart. 


(  RoBBBT  GairriH,  Eaq.  and  W.O. 
(  CHAHttBTiEaq.  Barriatera-at-law, 


OUBLIN,  JUNE  S.  .1849. 
— 

Wr  give  dMfwberetlie  opinion  of  the  Engliih  judges 
on  the  mrm  aangned  in  the  flaw  cS  Wiitiam  Smth 
(yBritn^  mrfamrn  V.  Qtuen,  and  the  judgment 
of  (be  Home  Lordi  in  oonfonnity  with  tliat  opi- 
ajoB. 

ThW  no  deddon  on  the  subitutlnl  question 
raised  bj  the  priaonera,  as  to  whether  the  1 1  &  1 2 
Vie.  extended  to  Ireland  in  certun  cases  of  treason, 
the  privileffea  which  persons  accused  of  that  crime 
are  enthlea  to  in  England,  and  whether  the  denial 
of  those  privil^es  was  the  aabject*matter  of  a  decli- 
nstory  plea,  the  case  having  been  decided,  as  will 
be  seen  on  reference  to  the  report,  on  the  ground, 
that,  as  the  treason,  the  subject  of  the  sixth  count 
of  the  indictment,  did  not  come  within  the  provi- 
sions of  the  11  ft  12  Vic — the  Treason  Felony 
Act — whtdi  extended  to  Ireland  certain  of  the 
provinoiM  of  the  English  Act,  36  Geo.  3,  made 
perpetual  bjr  the  67  Geo.  8,  It  became  unneces- 
saij  to  eonsider  whether  Uie  plaiptifi^  in  error 
were  entitled  to  the  benefits  derived  through  those 
statutes, — namelv,  a  o^y  of  the  indictment  and 
a  Tut  &t  the  witnesaea  ten  days  before  the  trial. 
We  understand,  it  waa  assumed  in  the  argument 
througbout,  that  the  6th  count  of  the  indictment 
did  fail  within  the  provisions  of  the  acts  referred 
to ;  aod  the  decision  consequently  turned  upon  a 
pi>iQt  that  waa  unargued — one  which  the  counsel  for 
the  prisoners  thought  too  clear  for  argument,  and 
one  OD  which  we  are  informed  the  counsel  for  the 
crown  did  not  mean  to  rely. 

It  will  be  in  the  recollection  of  our  readers,  that 
tlie  treason  charged  in  the  6th  count  of  the  indict- 
ment was  a  oompasiing  of  the  Queen's  desth,  and 
that  one  of  the  overt  acts  alleged  in  jt  in  supf^rt  of 


such  charge,  was  a  conspiracy  fo  put  the  Queen  to 
death. 

It  only  remains  to  be  considered,  whether  sudi 
treason  did  or  not  range  witliin,  and  waa  or  not 
a  treason  fSor  which  proviMon  was  made  by  kl»t 

{lart  of  the  36  Geo.  3»  which  was  extended  to  Ir»- 
and  by  the  11  and  12  Vic.  The  36  Geo.  3, 
enacts,  that  *'if  any  person  shall,  during  the  We  of 
his  Majesty  the  then  Iting,  and  until  the  end  of  the 
next  session  of  parliament  after  a  demise  of  the 
Crown,  compass,  imagine,  invent,  devise,  or  in- 
tend death  or  destruction,  or  any  bodily  harm  tend- 
ing  to  death  or  destruction,  maim  or  wounding,  im  • 
prisonment  or  restraint  of  the  perton  of  our  Sove- 
reign Lord  the  King,  his  heirs  and  successors,  and 
such  oompassingB,  imsginations,  intentions,  and  de- 
vicea  shall  express,  utter,  or  declare,  by  publishing 
any  printing  or  writing,  or  by  any  overt  act  or  deed, 
every  such  person,  upon  coufictlon,  aball  be 
a^udged  a  traitor." 

The  57  Geo.  3  made  perpetual  the  provisions 
which  related  to  the  hdra  and  auccesaors  of  his 
Majesty,  and  by  the  4th  section  enacted,  that  any 
person  indicted  for  any  ofitmce  made  or  declared 
to  he  high  treason  by  this  act,  shall  be  eatided  to 
the  benefit  of  the  7  W.  3  and  the  7  of  Anne, 
(whereby  the  list  of  the  witnesses  and  copy  of  the 
indictment  were  to  be  given  ten  days  before  the 
trial.)  save  and  except  in  cases  of  high  treason  in 
compassing  or  imagining  the  death  of  any  heir  or 
successor  of  his  Majesty,  where  the  overt  act  or 
overt  acts  of  such  treason,  which  shall  be  alleged 
in  the  indictment  for  such  offence  shall  be  assassin- 
ation or  killing  of  any  heir  or  successor  of  bis 
Miyesty,  or  any  direct  attempt  against  the  life  of 
any  heir  or  successor  of  his  Migesty,  or  any  direct 
attempt  against  the  person  of  any  h«r  or  suoeessor, 
whereby  the  life  of  such  heir  or  successor  may 
stiHer  bodily  harm. 
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Th«  1 1  &  12  Vic^  c.  12,  after  ndUng  that  doubts 
wm  antertained  wbathor  the  prorMona  made  per- 
petnal  by  tba  S7.Geo.  ft  wrtanded  to  Irdan^  and 
that  U  wai  expedient  to  repM  aU  audi  of  the  pn- 
vMona  ao  nwae  perpetnal*  and  all  the  pnmiionB 
of  the  57  Geo.  8  in  relation  thereto,  lave  audi  of 
the  same  ai  relate  to  offeocet  against  the  person  of 
the  sovereign,  enacts,  "  that  from  the  passing  of 
this  act,  the  provisions  <^  the  said  act  of  the  36 
Geo.  3,  niade  perpetual  by  the  act  of  the  57th  of 
the  same  reign,  and  all  the  provisions  of  the  said 
laat-mentioned  act  in  relation  thereto,  mhw  iuch 
th*  tame  rMMtecHvebf  at  relat*  to  the  compaeting  or 
imagining  tke  death  or  Jee^wtion  of  the  heir*  and 
mueeeeort  of  hia  said  Mi^ty,  King  Geo.  3,  and 
the  ezpreasing,  attering,  or  dednring  of  such  gchd- 
paaslngs  or  imaginings,  shall  be  ana  the  same  are 
hereby  repealed  and  by  the  second  section  the 
unrepealed  provMona  are  extended  to  Irdand. 

WaSiihcn,  the  offence  charged  in  the  dxth  conn^ 
a  compassing  to  pot  the  Queen  to  ^th—an  offhooe 
within  the  provisions  of  the  36  Geo.  3,  and  was  it 
an  ofl^ce  dther  made  or  dedared  treason  by  the 
57  Gea  37  If  It  were  not  such  an  offence,  of 
course  the  benefits  given  by  those  atatatea  could 
not  have  been  claimed  by  the  prisoners  ;  or  again, 
if  it  were  an  offence  within  the  range  of  those  acts, 
did  the  saving  in  the  4th  section  of  the  57  Geo.  3, 
exclude  the  prisoners  from  the  ben^ts  given  by 
the  former  part  of  the  section. 

The  counsel  for  the  prisoners  assumed  that  it  was 
such  an  offence,  and  also  assumed  that  a  conspir* 
aoy  to  put  her  Majesty  to  death  was  not  either 
assassination,  killing,  or  any  direct  attempt  against 
ber  Miyesty's  life,  so  as  to  come  within  the  saving 
in  the  4th  aectlon  of  tbe  57  Geo.  8. 

The  sixth  connt  of  the  indictment,  u  we  have 
Been,  charged  a  compassing  tbe  Qneoi'a  death, 
and  so  fen  within  the  36  Geo.  S,  in  terma,  «  aball 
compass  the  death  of  the  King,  his  heirs  or  sno- 
ceaaors."  Tbe  conspiracy  to  put  the  Queen  to 
death  was  charged  as  an  overt  act,  and  so  fell 
within  the  terms  of  the  same  statute,  "  and  such 
compassing  shall  express,  utter,  or  declare,  by 
publishing  any  printing  or  writing,  or  (y  any  overt 
act  or  deed."  According  to  plain,  unambiguous 
English  languages  therefore^  it  would  have  ap- 
peftfed  to  us  to  have  been  an  offence  within  the 
statute,and  we  were  anxious  to  ascertain  why  it  was 
held  not  to  range  within  its  provisions.  The  Eng- 
lish Judges  content  themselves  by  affirming  **  It  la 
enon|^  to  aay,  diet  tiie  charge  in  tbe  6th  connt  ia 
not  for  any  treason  made  or  declared  by  Aol  sta- 
Vat^—Le^  tbe  57  Geo.  3,  which,  as  we  have 
befbre  seen,  made  perpetual  tbe  proviaiona  of  the 
SGUeowS. 

In  the  noct  sentence,  they  state  that  the  4th  sec- 
tion <^  the  57  Geo.  3  "  is  limited  to  treasons  made 
or  declared  by  that  act,  and  the  treason  whieb  is 
tbe  sutyect  of  the  sixth  count  was  not  one  of  them, 
and  to  which,  therefore,  it  doea  not  apply." 

This  is  the  only  light  that  we  can  extract  from 
the  ophiion,  and  it  is  not  satisfactory.  What  were 
the  treasons  made  or  declared?  One  was,  cer- 
tainly, "compassing  tbe  death  of  the  King,  his 
beirs  or  suooesaors."  Where  are  the  woi%  of 
ex«lmton?  where  tbe  words  of  restriction  ? 


We  oonfeas,  were  it  not  for  some  ptNin 
the  judgment  <rf  the  Irish  Chief  JntiesTwei^ 
have  baao  altogethir  at  a  loss  fe  dtflai  aClu 
slxtb  ooont  of  the  iDdiH»e»t  eooia  be  npaoicdto 
be  not  within  tbe  86  Geo.  8  or  tbe  57  GsTSl 

That  paaaage  is  u  follows : — 

**  I  now  come  to  consider  the  position  eootaritj 
for  by  the  Crown,  and,  I  think,  soccMfullj,  tkt 
even  though  persons  indicted  under  tbe  It  ftl) 
Vic  would  be  entitled  to  tbe  benefit  of  the  Eufiii, 
statates,  tbe  plaindfik  here  could  not  be  n,  Ui 
tndictmenu  not  containing  any  overt  ad*  t^ftnud 
violence,  I  have  already  stated  that  tbe  86  G«. 
3,  c.  7,  appears  to  me  to  refer  to  two  diaikt 
classea  of  treason,  the  one  having  for  itte^  ^ 
protection  of  the  pereon  of  the  Sovereiga,  nd 
other  the  preservation  of  his  authority  and  gofen. 
ment ;  and  I  think  these  two  classes  sre  dbu^ 
vocally  reeogniaed  and  diatiiyitshedlw twin li 
Vic  0. 1  fl,  which,  after  a  fbll  redtal  of  afl  the  tnan 
made  or  declared  by  tbe  86  Geo.  ^  e>  7,  mh 
in  tbe  preamble,  that  its  ol^eet  was  to  r^nlwi 
of  the  provisions  so  recited  as  did  not  nkc  lo 
offences  against  the  person  of  tbe  SovenigiL  1^ 
is  a  plain  declaration,  that  some  of  then  do  mi 
some  of  them  do  not  relate  to  offences  igainn  tkt 
person  of  the  sovereign.  The  ensctaienti  eiia 
exact  conformity  with  the  preambte.  I  ksn, 
fore,  come  to  tbe  concluaion,  that  thoogh  w,  a 
before  the  act,  the  charge  of  companiDg  the  dtak 
of  the  Sovereign  might  be  sustained  the  S& 
of  Edward  3,  by  any  overt  act  agsinit  ber  iapeal 
authorial  as  well  as  against  her  perton  \  jei,  tba 
the  11  &  12  Vic  c  12,  was  confined  to  tbe  htta 
epedea  of  treason,  and  that  u  this  iadittSMoi  ii 
framed,  it  cannot  be  ooorideced  as  UnM  spos 
its  provMons." 

Now,  witb  refisrence  to  die  p(^  On  As  is. 
dlctment  doee  not  contain  any  overt  sot  of  ptaond 
violence,  the  answer  would  be  obvioai,  ^  tk 
36  Geo.  3  did  not  require  eny  particnlvipeaacf 
overt  act,  but  uses  expressly  the  words,  "tnjMit 
act  or  deed  ^  end  further,  even  if  it  did  require  u 
overt  euA  of  pergonal  violence,  a  oonsfHrsg  to  tib 
away  the  Queen's  life  was  such  an  overt  scL  Ami 
on  the  point,  that  the  statute  conteniplated  itii 
distinct  species  of  treason,  tbe  protectioo  of  tbi 
perton  and  the  preservation  of  authority— ^dak- 
ting  this  to  be  the  fact,  it  wouM  appear  to  n  tbtt 
the  sixth  count  of  the  indictmenW  M  appetriif  « 
the  record,  did  embrace  a  treason  igaiiat  tba 
pertOH  of  her  H^esty.  To  compass  the  Qdm^ 
death,  by  a  conspiracy  to  put  her  to  deiiK  ii 
surely  an  attempt  against  her  persoiw  sad  feat 
nothing  in  the  act  to  limit  ita  provjriooi  lo  op* 
acts  of  personal  violence. 

The  Irish  Chief  Justice,  though  he  reliadii{«i 
did  not  rest  his  judgment  on  that  point  ncmi, 
and  the  other  judges  in  the  Qoeenli  BoMhhai 
did  not  rely  upon  it  at  all. 

We  have  heard  it  suggested,  that  the  EogliA 
Judges  may  have  decidea  tbe  case  on 
ground ;  namely,  that  they  may  have  oonttrotd 
the  word  **  declared"  in  the  4th  section  d  tbe 
57  Geo.  3  as  «  newly  declared  f  and  thst  u  ^ 
rixth  oount  waa  not  for  a  treason  aatk  if 
dared,  that  atatnta^  as  extended  to  Inlsi4 
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iMpfrfiembW  to  tbe  indiotmant.  Wa  «ui  tcaroely* 
hovevert  haUeve  that  thair  decision  oould  have 
mtad  on  meh  a  aonalnuitiont  when  it  ii  apparent 
fioB  llw  mme  aaetioB  tiMt  tba  Lagiilatura  uodeiv 
Hood  dd  as  wdl  aa  -nev  Maona  to  iiava  been 
uwniihad  la  the  fint  part  of  the  arotioo,  as  they 
npraaly  proridod,  as  wa  hoTa  sean  bafora,  for 
the  casi^  whara  tha  parte  was  iadietad  for  the  old 
■nd  not  **Davl7  deolarad"  treaaon,  of  aompaaiiiig 
tbeQHOi^dam  whara  the  overt  aat  was  aasas- 
nnatioo,  and  ena(^.that  a  par^  iodioted  for  siush 
M  oftaea  ihoidd  not  be  enUtled  to  the  prtvUeges 
prcnoody  eonfemd. 

T(m  desigD.  we  apprdiend,  of  the  11  &  1^  Vio^ 
VM,  ta  retain  aa-  treason  all  attempts  against  tbe 
peraoa  and  the  life  of  tha  soveretgOt  whether  direct 
or  iadlreet,  wbetber  by  open  attack  against  her 
liffl^  or  by  iecret  desigDS,  as  bj  eonspiracy ;  and 
to  mike  felony  (rffonoes  wht<^  were  not  directed 
ignait  tbe  Itfa  of  her  Majesty*  but  against  her 

Tbe  iniik  Judges  decided  the  qaaation  on  tbe 
broad  |roood,  0mt  the  privilegn  oonforred  by  the 
Kts  of  WUliam  and  Anna  on  priaoiMra  tried  in 
bigtead*  is  not  exteoded  to  Ireland ;  and  if  their 
dcorioa  had  beeo  nphrid  on  thb  ground,  we  eonld 
brn  aa  iiiasoo,  aa  law]ren»  to  be  disaatis6ed— 
thoogh  a  save  question  of  oonstitutional  law  has 
besn  ui  M  iovolred  in  the  inquiry  why  this  differ- 
HK»  «{  practice  thotdd  prevail  in  the  administra- 
tkm  of  the  flrininal  law  of  the  two  ooontries. 

Tbe  £i^iih  judges  avoided  the  substantial 
qu«itioai  dseided  on  a  prelioilnary  pcrint,  and  aa- 
«gMd  ao  rsssoo  ■  for  arriving  at  their  conclusioa. 
Wteumot,  therefore,  but  foel  regret  and  disap- 
potsttBsat  at  the  abrupt  termination  of  a  case  which 
Mvolvsd  aadi  important  questiona,  and  it  is  clear  it 
naithsvebsea  hurriedly  dedded,orthejodgescould 
aot  bars  ftatad,  as  they  did,  that  the  counsel  for  tbe 
prisoasrs  eootended  for  the  glaring  absurdi^,  that 
tbe  86  Geo.  3  extended  pnprio  mgort  to  ueland 
— apaiitioB  wUeh.  we  shimid  thinl^  no  member  of 
lbs  EagUibor  Irish  bar  ever  oontaoded  for. 

♦ 

Lns  tbe  former  maasnres  tat  the  relief  <tf  the 
Poor,  the  BOl  now  before  the  Houses  to  amend 
tbfl  sets  for  tin  more  effectual  relief  of  the  destitute 
poor  is  Ireland,  is  omvenant  chiefly  with  the 
detula  of  making,  levying,  and  enforoiog  the  pay* 
oMot  of  rates.  No  section,  no  line,  no  word,  is 
intredoeedi  indicating  the  sl^htest  intention  on  the 
psit  of  the  Government  to  direct  the  vart  amount 
of  psopsr  labour  now  at  their  disposal  to  any  work 
of  piAUc  utility  or  improvement. 

An  orifiaal  pdi^  of  the  Powlaw—nam^,  to 
fimpnprialora  to  m»^^  tbwr  populatioa  in  the 
jiHIiiari— nt  of  their  pio|iirties^  by  pnseaftiag  to 
ibewtbaaliaraatiTaa  «  emttoa  or  nda— haviag 
mlssDth  fidlad  among  the  deqily^acambered 
MiMof  tba  Waat  and  Sooth,  another  aad  a  more 
decmve  politqr  has  bera  adopted,— namdy,  to  root 
out  tboM  owoara  <^  property  who  could  not,  or 
vould  aet,  be  roused  to  exertion,  and  whoae  ruin, 
■adsr  tba  opanoioq  of  the  Poor-law,  wu  too  slow 
for  ibe  saiiaty  of  the  Government.— U  may  have 
btvfl,  foe  the.nefiesBiliea  of  the  oonatry. 


Under  the  belief  that  proprietors  themselves 
would  be  glad  to  be  rid  of  properties  of  which  th^ 
were  the  mere  nominal  owoen,  the  Government 
last  session,  brought  in  a  bill  to  facilitate  the  sale 
of  incumbered  estatea ;  it  might  have  bean  more 
approjHiately  designated  as  tbe  Inoumbwed  BiU 
for  the  Sale  of  EoUtee."  This  belief  aa  to  thia 
anxiety  on  the  part  of  proprietors,  havii^  proved 
deluave,  and  the  macMneir  being  foond  not  ooo- 
venient  for  creditor^  anotlier  Bill,  with  in  aoma 
respects  more  exteodve  and  in  othoa  mora  linuted 
powers,  has  been  introduoed  this  sessimi. 

By  this  concurrent  measure,  the  Govemmeat 
has  endeavoured  to  aid  the  operation  of  the  poor- 
law;  however,  lest  the  forbearance  of  creditors 
might  render  trifling  the  operations  of  the  lucum* 
bered  Estates  Bill,  there  are  introduoed  into  tbe 
present  amendmwt  of  the  Poor-law,  enactments 
which  will  confer  upon  Govemmeat  the  power  of 
initiating  proceedings  for  the  sale  of  eatates,  and  at 
the  aune  time  urge  every  ineombranear  to  pram 
properties  Into  the  market. 

We  allude  to  the  enactmenu  of  tbe  I2th  and  18th 
aectiona  <^  the  l»Uf  the  12th  seotioa  enacta  that 
civil  bill  decreea  for  the  raeovery  of  poor  ratoi  shall 
by  a  abort  and  sinide  prooeis,  become  equivalent 
to  judgments  reoorored  in  any  auperior  eoort ;  and 
the  1^  aeotion  enacts,  that  all  judgmenta  obtained 
for  poor  rates  in  a  superior  court,  and  all  dvil  bill 
decrees  for  poor  rates,  rendered  equivalent  to  judg- 
ments, as  provided  in  the  12th  aeotion,  shall  take 
priority  bdbra  aU  charges  and  incumbrances  what- 
soever— crown  and  quit  rents,  tithe  rent  durge, 
and  charges  existing  under  the  aot  to  facilitate 
the  improvement  of  landed  property  in  Ir^nd," 
excepted.  By  the  flrst  of  these  enactments,  ttie 
government  have  secured  to  themselves  the  power 
of  initiating  proceedinga  for  the  sale  of  any  estate 
where  the  poor  rate  may  be  allowed  to  fall  faito 
arrear ;  by  the  second,  the  fears  of  oreditora  will  be 
awakened  by  the  knowledge  that  the  proprietor 
may  materially  injure  their  aaonrity,  merely  bj  the 
non-payment  of  poor  rates. 

By  pwaona  about  to  purohase  <v  to  take  land* 
as  well  as  by  the  uneaibarraased  owners  of  well 
circumstanced  properties,  the  limitation  of  tbe 
amount  to  which  property  is  chargeable  for  poor 
rate,  will  be  hmled  as  a  boon ;  but  to  embarrassed 
landlords  and  tottering  farmm  it  will  be  little 
service — the  poor  rate  yet  chargeable  is  too  heavy 
for  their  ruined  resources.  However,  it  Is  no  part 
of  the  govornment  plan  to  save  men  of  this  class — 
they  must  bo  eat  down  aa  fniitlees  cumberers 
the  earth,  and  tbair  properties,  sold  at  ruinously 
low  prices,  will  serve  to  induce  capitaliats  to  uodep- 
take  the  profitable employmoit  of  the  po).ulation— - 
a  task  which  the  government  Itave  ooosidered  li^ 
yond  their  power*  or  out  of  thmr  province  to  oa- 
dertake. 

AU  powerfat  as  may  be  the  effbet  of  thus  intro- 
ducing *fnew  energy  and  new  blood"  into' tbe 
country,  we  are  not  aatiafied  that  in  a.  "bill  to 
amend  the  acts  for  dhe  more  efibotud  rdief  of  the 
destitute  poor  in  Irelaad,"  some  enactment  pro- 
viding for  the  useful  or  profiti^le  enploymmt  of 
the  able-bodied  paupers,  was  not  introduoed.  How- 
ever expeditiously  the  oountrgr .  may  right,  itself 
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nnder  a  changed  qntem,  a  oooridsrable  time  must 
elapM  before  tbe  surplus  labour  of  the  population 
can  be  absorbed  into  the  cultivation  of  the  soil,  and 
in  the  mean  time,  the  labour  test  (as  it  is  called) 
might,  in  our  opinion,  be  just  as  well  applied  bv 
requiring  tbe  recipients  of  out-door  relief  to  wont 
at  the  earth-works  of  a  railroad,  as  by  requiring 
them  to  attend  at  a  quarry  and  break  stones ;  and 
the  future  advancement  of  the  country  towards 
prosperity,  which  is,  or  onght  to  be^  the  aim  of  all 
tboae  bills,  would  be  muofa  mon  promoted  by  tbe 
former  ooime  than  1^  the  latter.  The  govemnent 
seem  deterred  from  attempting  to  torn  to  any  ue- 
fill  pwpoae  the  labour  of  the  aUe-bodted  paupers, 
by  tbe  recollection  of  the  111  success  attending  the 
administration  of  reUef,  through  employmmt  on 
puUio  works }  they  seem  to  eMribe  as  inherent  to 
the  system  itsdf,  the  emws  committed  in  earrying 
it  out ;  and  with  snch  nerrous  apprehension  did 
they  contemplate  any  return  to  this  system,  that  it 
*as  a  long  time  before  the  able-bodied  panpers — 
though  fed  at  the  public  eipense — wereallowed  to  be 
employed  in  rendering  the  roads — ^whloh  had  betm 
torn  ap  under  the  Board  of  Works,  and  left  in  an 
nnflnished  state — passable.  However,  after  much 
delay  and  expostulation,  the  paupers  W9rt  so  em- 
ployed, and  as  no  evil  result  followed,  it  formed 
fair  sol^eot  (rf  hope  that  the  prindple  "that  it  was 
dangeroua  to  emjdoy  pauper  UbourusafUUy"  would 
have  been  ere  now  deserted. 

Before,  however,  the  UmitatioDof  the  Mnoantto 
whidi  property  is  liable  f6r  poor  rata  can  jmdooe 
tbe  full  relief  intended,  a  new  valnatioa  of  tbe  rained 
vnions  will  be  necessary;  the  valnatira  at  presrat 
existing,  and  aeeordlng  to  which  rates  are  now  levied, 
was  made  before  the  famine.  Two  canees  have  since 
conspired  to  depress  the  value  of  land,  vis.  the  fail- 
are  of  tbe  potato,  and  tbe  decrease  of  the  population 
•—both  causes  tend  to  destroy  that  very  minute  sub- 
division of  land,  whidi,  at  tlie  same  time,  produced 
two  apparently  opposite  extremes,  tbe  maximum 
poverty  and  of  rmtsi  evaluation  made  nnder  these 
Gircomstances  is  greatly  disproportionate  to  the  |Mre- 
aent  value  of  property,  and  cannot  be  eontlnned  aa 
a  bads  on  whieh  to  levy  so  heavy  a  tax  as  seren 
shillings  In  the  pound.  However,  to  the  solvent 
proprietor  or  porobaaer,  this  Umttatkm  will  offer 
strong  iDdttoenenta  to  exertion,  and  if  the  property 
of  the  oouDtry  Is  traosforred  Into  audi  hands,  we 
have  no  doafai  a  m-raloation  vould  be  aoon  bdsted 
upon. 

By  another  provldoD  the  interests  of  this  class 
are  still  further  attended  to,  and  their  energies 
stimulated  i  improvemenU  are  to  remain  uncfaarge- 
able  with  poor  rate  for  seven  years.  If  the  bills 
now  before  tbe  house  will  produce  the  effect  they 

are  expected,  and  aeon  calculated  to  produo^  

namdy,  rooting  out  the  present  race  of  eoonmbefed 
proprietors,  and  bandit^  over  thdr  properliaB  to 
richer  and  more  industrious  men — if  tbeae  new  pro- 
prietors, in  place  of  making  profit  of  tbdrpnr- 
ehases,  by  repting  them  oat  to  small  tenants,  will 
tbemselvas  undertake  tbeb  oultivatioo,  will  redda 
and  give  employment — we  should  expect  to  see  s 
nighty  ehange  worked  In  tbe  aniearanoe  and  for- 
ttmes  of  tbe  cooatry,  within  seven  years.  Comfort- 
abia  fom-hoHses,  bedge-rowa  and  well  cultivated 


fields,  rei^dng  waste  and  dssolattao~.«a|^. 
ment  taking  t^  place  of  out-door  rriiff_|gj 
boards  of  vioe-gnardians  giving  way  to  ma,  a 
once  proprietors  and  enltivatori  of  the  aiiL  If 
snch  a  d«tiny  awdts  this  country,  men  iotfer 
years  will  smile  at  the  fears  which  soggoted  tba 
provisioD,  and  will  pity  tlie  present  propricton, 
whose  indolence  or  whose  poverty  reqoind  tt^ 
enoonragemeat  to  stimulate  them  to  exsitioB]  ba 
at  preaent  the  provMon  is  ■  vdnaUa  oos^iad  ^ 
we  hope,  lead  to  good  rasidts. 

By  the  6th  seom,  reBt-cfaams,  by  mj  ef  u. 
nuity  and  jotnture^  are  nude  SiUe  to  de^etin 
for  poor  ratea  t  but  of  mortsagea  and  ja^wM 
no  notioe  is  taken  these  sUtt  reaufai  ODefaH|Mbli 
— the  murtgageea  and  jodgraent-ereditsn  m  » 
titled  to  tbdrftdl  interest,  vhilsl  jndgawuicnkt 
obtsined  against  tbe  nominal  owners  of  po*mj. 
stridcen  and  profitless  estatea  for  bevea  ahS^  a 
the  pouud  on  tbdr  valuations.  If  dw  l^itbttn 
have  come  to  the  etntdudon,  that  eocumbmd  pn- 
prietora  are  an  obstacle  to  tbe  impffwsawsi  vt^ 
country,  they  seem  to  bav*  ondtm  no  wmmd 
remov^g  then. 

Tira  nnifom  pradloe  of  the  Eogllih  Cosmte 
in  all  caaea  be«i  to  reftiae  the  sheriff  die  «mi  4 
drtdning  the  interpleader  nde^  nndar^tftt 
W.  4,  c  68,  Eiw.  In  Ayml  ▼.  Iktg,  (1  Dn. 
P.  a  4S0,)  the  Connad  fbr  the  ibsriff eooKsM 
that  the  class  of  cases  In  which  the  Coart  kad  bed 
accustomed  to  refuse  the  sheriff  his  aNb^  vm 
those  in  which  there  appeared  to  be  ■  Inu  iHr 
execution  on  the  one  dde,  and  a  boMjUi  ewa 
upon  tbe  othert  that  tbe  exeeation  crtmor,  \rj  fcfa 
non-appearance  having  admitted  hinMlf  \t 
and  abandoned  his  rights,  and  baring  inpnpHiy 
forced  tbe  sheriff  into  Court,  was  estkMlob 
costs.  Bat  the  Conrt  said,  that  if  tbe  ■herif  vm 
to  be  allowed  bis  costs  in  cases  where  ehber  tie 
claimant  or  exeondon  creditor  MM  to  ippHr, 
both  would  appear  to  save  the  expeaie  cT  thw 
eosu  t  that  the  Jitdges  had  therefore  tboogfat  it 
better  to  draw  one  strict  Une^  andkmeoMli 
allow  costs  to  the  sheriff. 

This  pnwHoe^  thongfa  adopted  te  the  nfa 
oases  nnder  tbe  dnilar  act  9  10  Vie.  e.  64,  a 
Sail  V.  BrwHy  (BL  D.  &  O.)  and  In  a  leetst  cm 
in  the  C(Hntuon  Plena,  AUMmuUr  v.  Awk  (II 
Ir.  L.  Rep.  830,)  has  not  been  nnuiiawailj  ip* 
proved  at  in  tbla  country,  and  has  been  eximilf 
over-ruled  by  tbe  Court  of  Exchequer  lo  tbe  ew 
of  Satify  V.  Figf0h  (1  Ir.  Jur.  86  Ex.;)  Luemii 
V.  Biake,  (ib.) 

The  ground  upon  which  the  Kiglbk  Covti 
have  founded  thdr  practice,  is,  that  tbe  Aeteoofn 
a  largo  benefit  opon  tbe  sheriff,  by  reU^  hia 
ftom  a  liabiUty  he  voald  be  othenrise  fdyeet  to 
No  qoestien  tnms  upon  tbe  eonsmidkia  ot  Ikm 
acts,  the  allowance  of  cosu  bdngla  vmjm 
entlrdy  in  the  dieeretioa  of  tbe  Coot. 

We  think  the  praetiee  adopted  fay  the  Coert  tf 
Exebaqner  in  thia  country  is  oertalahr  mon  'pA 
than  that  of  tbe  English  Coorta,  aiid&thrtdUi 
is  adopted  in  intwpleader  anlts  in  Eqdty.  Awt- 
Qiiham,  (Coop.  66,)  Mdrvi^  v.  Mtrntr,  (6  Va. 
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417,)  ia  wbidi  th«  plaintiff  u  eotided  to  bis  ooftt 
from  Ae  fond  fai  w  fint  iutanoe  s  and  thoagb  a 
Aaiff  eaanot  luroeead  fiv  raliaf  ha  m  Court  of 
Eqnity,  KimgdM  r.  Bokam,  (1  V.  ft  a  83S,)  it  i* 
not  ca^  10  nndaitaDd  on  what  priooiple  be  U  to 
be  pot  to  •ipeoM  baoaon  the  Legislature  had 
li^eoed  a  liability  incnmd  in  the  discharge  of 
his  duty — the  prindple  on  wliich  Courts  of  ^uity 
ioTtrisUy  giro  ordinary  persons  tbeirooits  appear- 
ii^  to  be  equally  appliad>le  to  tb«  case  of  sberiA. 


Kxj  M^thm  fbllowhv  gcntlsnMn  t4>6k  tiis  unsi  Mths 
OP  bdor  edcd  to 'Os  btr:— 

Andrtir  Wntua  Bsrattt,  Jossph  Htorjr  Duo*,  WflBsai 
DMfsrd.  Mm  Dvbv,  Mlnhssl  Monte,  Jams  Marphy, 
Duid  O'CouMl  BlordsD,  MiobMl  Harriwa,  Artlmr  <^m^ 
Lcik7  SdiMty  Uootgomery,  John  Chute  NeUgu,  John 
Alnander  Byrne,  OnrgB  Waters.  jniL,  Wsltar  Bobert 
Atkin,  Tir**—  Plsi(  Jsoms  Aohsson  Lyls. 


2(M  JforcA,  1848. 

A  BILL  FOR  CONSOLIDATING  AND 
AMENDING  SEVERAL  OF  THE  LAWS 
RELATING  TO  ATTORNIES  AND  SO- 
LICITORS IN  IRELAED.* 

NtU  _Ths  vords  printed  ia  ItaUcs  ars  ptoposcd  to  bs 
fatwrtedhii— Hill. 

Wbeveas  it  is  eipedient  to  amend  several  of  the 
Ism  ralatiog  lo  attoroiee  and  solicitors  practising 
fa  JnlsBd  1  be  it  therefore  enacted  by  the  Queen's 
BNMt  aeeflent  Hqesty,  by  and  with  the  adidiw  wid 
eoDssnt  of  the  lords  apiritoal  and  temporal,  and  : 
eomwon^iathMpeawtpariiameataasaiirttlecl  and 
by  the  antbority  of  tba  aamo^  that  so  mueh  of  the 
7  Gsob  2  as  rdatoa  to  the  better  xegolatiDg  the  pay- 
meat  of  the  fees  of  attomies  and  solicitors  }  and 
tlM  the  1  &  £  Geo.  4,  be  and  the  aame  ar«  hereby 
repealed,  save  so  for  as  soch  acts  or  parts  of  acts, 
or  uy  of  them,  repeal  the  whole  or  any  part  of  the 
■tme  or  any  otho-  act  or  acts,  and  auo  save  and 
cicept  so  w  as  relates  to  any  matters  or  things 
dnie  at  any  time  before  the  pasaii)g  of  this  act,  all 
vhidi  mattWB  and  things  shall  be  and  remain  good* 
valid,  and  eActaal  to  aU  intents  and  purposes  what- 
soever ss  if  thia  act  had  not  passed,  and  also  save 
tad  except  as  to  the  recovery  and  application  at  my 
peuaky  for  any  offimoe  which  shall  have  bem  ooai- 
mitied  beAre  the  passing  of  this  act. 

IL  That  from  and  dler  the  paammg  oftki$  not 
BO  atton^  or  aoUdtOTt  noranynecotor,  adnowia- 
Ifator,  01  assignee  of  any  attorney  or  solimtor,  ritall 
eoBBsaw  or  maintain  any  act^  or  suit  for  the 
rMoreryofany  fees,  ehaigea,  or  diri>unements  for 
soy  bwineM  done  by  sodi  attorney  or  aolidtms 
until  the  expiration  of  om  fmmth  after  such  attorney 
or  ■olicilor,  or  eaectttor,  administrator,  or  assignee 
of  mcfa  attoniey  or  solicitor,  shall  have  delivered 
mio  the  party  to  be  chafed  therewith,  or  sent  by 
tba  post  to  (ft  left  for  him  at  his  coonting-lionse. 


'  Prepared  ndbNagbt  bi  b;  Mr.  Qeem  A.  HsmUtoL 
s&dMr.Ka|tar.  — 


office  of  buaiDesa,  dwelling-bouae,  or  last  known 
place  of  abode,  a  bill  of  each  Usee,  flfaamib  and 
di^ofsements,  and  which  MU  ahall  ehhar  be  aob* 
scribed  with  the  proper  band  of  aodi  attorney  or 
solicitor  (or,  in  tba  case  of  a  partaerahip^  by  any  of^ 
the  partners,  either  with  bia  own  name  or  with  the 
name  or  style  of  such  partnership,)  or  of  the  eaeou" 
tor,  administrator,  or  assignee  of  such  attofney  or 
solicitor,  or  be  enclosed  m  or  acoompaoied  by  a 
lettmr,  subscribed  in  like  manner,  referring  to  such 
bill ;  and  upon  the  application  of  the  party  diarge- 
abW  by  such  bill  within  soch  month  it  shall  be  law- 
ful, in  case  the  business  contained  io  suofa  bill  or 
any  part  thereof  shall  have  been  transacted  in  the 
High  Court  of  Cbanoery  or  in  uiy  odier  eoort  of 
equity,  or  in  any  mattw  of  banlcropb^  or  loaaey, 
or  in  case  no  part  of  such  buaineas  shall  have  been 
transacted  fn  any  court  <tf  taw  or  equity,  fbr  the 
Lord  High  Chaiwenor  or  the  Master  of  the  Rolls, 
and  in  caae  any  part  of  sodi  bndneea  dwll  have  been 
traneaeted  in  any  other  ooort,  for  the  Coorte  of 
Queen's  Bench,  ConoKm  Fleas^  or  Exeheqne^  or 
any  Judge  of  dtfaer  of  them,  and  they  are  hereby 
respectively  required  to  refer  such  bill,  and  the  d»> 
mand  of  such  attwney  tx  solicitor,  executor,  admi- 
ntMrator,  or  asaignee  therenpoo,  to  be  taxed  and 
settled  by  the  proper  offlco^  of  the  court  in  which 
soch  reference  shu  be  made,  without  any  money 
being  brought  into  eourt,  and  tiw  oourt  (mt  judge 
inalcing  such  reference  shall  restrain  such  attorney 
or  solidtor,  or  executor,  administrator,  or  assignee 
of  such  attwney  or  solicitor,  flom  oommmidng  any 
action  or  suit  touching  sudi  demand  pending  sow 
reference;  and  in  case  no  such  application  as  afore^ 
said  shall  be  made  within  sach  monlA  as  aforeeaid, 
that  it  shall  be  lawful  for  audi  rofereooe  to  bemad* 
aa  aforeeaid  eidmr  npoo  the  ap|dieation  irf  the  attor> 
sdidtor,  w  the  eaeentor,  admbifstrator,  or 
assignee  of  the  attorney  or  solicitor  whose  bill  may 
have  been  ao  aa  afbresaid  deUvwed,  sent,  or  left,  or 
upon  the  application  of  the  party  chargeable  by  anch 
bill  with  such  directions,  and  sotgect  to  sudi  condi- 
tions as  the  court  or  judge  melting  such  reference 
sliall  think  proper;  and  such  oourt  or  judge  may  r^ 
strain  such  attuney  or  solicitor,  or  the  exeoutw, 
administratmr,  or  assignee  of  sudi  attorney  orsoUci- 
tor,  from  oommendng  or  prosecuting  any  action  or 
suit  touching  such  demand  pending  such  referenoe, 
npoo  snob  terms  as  shall  be  thought  proper:  pro- 
vided alwaya,  that  no  such  referenoe  as  aforeeaid 
shall  be  directed  upon  an  application  made  by  the 
party  duu-geable  with  soch  bill  after  a  verdict  sbsll 
have  been  obtained  or  m  writ  of  inquiry  executed  In 
any  actioa  for  tba  recovery  of  the  demand  of  auA 
attorn^  or  aolieitor,  or  exeeotor,  administrator,  or 
assignee  of  such  attorney  or  aolidtor,  or  after  ^ 
expiration  of  Iwsfcw  montna  rftor  snch  Mil  shall  have 
beoi  delivwed,  eent,  or  1^  as  afwesaid,  except 
under  qiedal  circumstances,  to  be  proved  to  the 
tatiaf action  of  the  court  <v  judge  to  whom  the  appli- 
cation for  auch  r^erenoe  shall  be  made;  and  upon 
every  such  referenoe,  if  either  Uie  attorney  or  soli- 
citor, or  executor,  administrator,  w  assignee  of  the 
attorney  or  solicitor,  whose  bill  shall  have  been  de- 
livered, sent,  or  lefi,  or  the  party  chai^eable  wUh 
soch  bill,  having  due  DoUoe,  shall  refuse  or  M^^eot 
to  attend  atusfa  taxation,  tha  uffioer  to  whom  aiMh 
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nfenitaa  afcall  be  made  mtty  proce«d  to  tax  and  settle 
moh  bill  and  demand  ex  parte ;  iind  in  esse  tmy  suoh 
refeffenea  aa  aforesaid  shall  be  made  upon  tlw  appli- 
cation of  the  party  ohargeabte  with  snoh  bill,  or  npott 
the  application  of  snoh  attorn^  or  solieitDr, '  or  the 
•zeoator,  adminiatrator,  or  assignee  of  such  attor* 
ney  or  soKeitor,  and  the  party  ohergedble  vltfa  soeh 
bill  shall  attend  upon  luoh  taxation,  the  ooMs  of  sueh 
r^erence  shall,  except  as  hereinafter  provided  for, 
be  paid  according  to  the  event  of  sneh  taxation  i 
that  ia  to  mj,  if  audi  Irill  when  taxed  be  less  bj  a 
rixth  part  than  the  bill  deliTered,  sent*  or  left,  then 
aatk  attorn^  or  soUdtor,  -or  executor,  adroiiiistnt> 
tor,  or  aaslgnee  of  sneh  attorney  or  solicitor,  shall 
pay  snoh  costs}  and  if  sudt  bill  when  taxed  shall  not 
be  less  by  a  sixth  part  than  the  bill  delivered,  sent, 
•r  left,  ^en  the  party  diargeable  with  sudi  bill, 
making  sneh  application  or  so  Kttendiog,  shall  pay 
such  co«ts ;  and  every  ordw  to  be  made  for  such 
reference  as  aforesaid  shall  direct  the  officer  to  whom 
such  reference  shall  be  made  to  tax  such  costs  of 
inch  reference  to  be  so  paid  as  afttfesaid,  and  to  cer- 
tify what  upon  sudi  referenoe  shall  be  found  to  be 
dae  to  or  from  sudi  attorney  orsolidtor,  or  exeeotor, 
administrator,  or  assignee  of  suoh  attorney  or  soli- 
citor, in  respect  of  sndi  bill  and  demand,  and  of  the 
costs  of  such  reference,  If  payable :  provided  also, 
that  such  officer  shall  in  all  oases  be  at  liberty  to 
certify  speoially  any  dreumstanoes  relating  to  such 
bill  or  taxation,  aiid  the  court  or  judge  fhatl  be  at 
liberty  to  make  thereupon  ai^  aoefa  order  as  such 
court  or  jndgfl  may  think  right  respeotfng  the  pay- 
ascnt  of  the  costs  of  such  taxaHon :  provided  also, 
that  where  anch  reference  as  aftmsald  ahall  be  made 
when  the  same  is  not  anthorlaed  to  be  made,  except 
voder  spedal  drcnmstanees,  as  herdn-before  pro- 
vided, then  the  said  court  or  judge  shall  be  at  liberty, 
if  it  shall  be  thot^ht  fit,  to  give  any  spedal  directions 
relative  to  tin  costs  of  such  reference ;  provided 
also,  that  it  shall  he  lawful  for  the  said  respective 
courts  and  judges,  io  the  same  eases  in  which  they 
«re  nepeetively  antlrariaed  to  refer  a  bill  which  has 
■been  so  as  aforesaid  delivered,  sent,  or  left,  to  make 
euch  order  for  the  ddivery,  by  any  attorney  or  so- 
'lidtor,  or  the  executor,  adnrinistrator,  or  asdgnee 
of  anv  attorn^  or  soUdfior,  of  sneh  bill  as  aforesaid, 
"and  for  the  dsUvery  up  of  deedi^  documents,  or 
flickers  in  his  poaaeaalon,  custody,  or  power,  or 
«therwiss  toucUng  the  same,  la  the  same  manner  as 
lias  heretofore  been  done  as  r^ards  anch  attorney 
■or  soKdtor  1^  audi  oonrta  or  judges  respeetlvdy 
where  any  such  buriness  had  been  transacted  hi  the 
■court  in  which  such  order  was  made :  provided  also, 
that  it  shall  not  in  any  ease  be  necessary,  in  the  flret 
'instance,  fer  sneh  attorney  or  sdidtort  or  the  exe- 
cutor, administrator,  or  assignee  of  sueh  attorney 
or  solicitor,  in  proving  a  compliance  of  this  act,  to 
prove  the  contents  of  the  bill  he  may  have  ddivered, 
sent,  or  left,  but  it  shall  be  snffldent  to  prove  that 
«  bill  of  fees,  charges,  or  'disbwwements,  subscribed 
In  the  manner  aforessM,  or  endosed  ia  «r  OTOSn- 
panied  by  audi  lett«r  aa  aforesaid  war  delivered, 
•ent,  or  left  in  manner  aiHMM';  bia  Beverthdess 
-ft  shall  be  compaMot  for  the  other  party  to  show 
that  tb»  MN  M^delivend,  sent^  or  left  was  not  such 
•  liMliPwnilHwedm  boot  fide  flampMance  with  tth 
«ilt  pi«vUed«lae»  thai  lfr«lMU-be  lM>fid-for  any 


jodge  of  the  ittperior  oonrta  of  U«  or  ent^.  t- 
authoriae  an  attorney  or  solidtor  lb  oonnnoe  m 
action  or  soit  for  the  r«eovery  of  Mi  ^ 
or  diAorseoiaMs  against  the  party  diarg«A»le^ 
widi,  althobgh  one  month  liiall  bot  hm 
ft>om  the  delivery  of  a  bill  as  aforesaid,  oapNoftg 
the  satisfadion  of  the  said  judge  that  thm  b  pn. 
bable  cause  for  beUevii^tliat  sodi  putyis^ottto 
quit  Ireland. 

III.  That  where  any  person  not  Ae  911^ 
able  with  any  such  bill  within  the  mflantng  gf^ 
provisions  herdn-before oontdned Aall haKrth b 
payor  shall  have  paid  suoh  UU,dthsrlotlistttonR 
or  solidtor,  hi$  axewtor,  administrator,  or  uiuS, 
or  to  the  party  charMable  with  audi  biD 

said,  it  shall  be  lawful  for  such  person,  hit  exeatsr 
administrator,  or  asdgnee,  to  makesowh  appUeiti,^ 
for  a  reference  for  the  taxMion  and  setleaunt  of  tui 
bill  as  the  party  diargeable  therevitli  night  tiaidf 
make ;  end  the  same  referenoe  and  order  thiD  ^ 
made  thereupon,  andthesameoomvepamadmili 
respects,  as  if  such  application  was  msdi  b; 
party  so  chargeable  with  aucb  lull  u  ifmul; 
provided  always,  that  in  case  such  applieuioi  ii 
made  when  under  the  providom  berdn  oootnedi 
reference  is  not  authorized  to  he  mads^  noptnitt 
spedal  dreumstanoes,  it  shall  be  lawful  for  the  toot 
or  judge  to  whom  such  application  ihsll  be  udtti 
take  into  oonrideration  any  additioul  tpMul  ^ 
cnmatanoes  applicable  to  the  persoa  ouk^mh 
apidicaUon.  alUiongh  saoh  dronnNneisnigkw 
be  applioaUe  to  the  party  so  duu^eaUe  ntb  tbt 
aald  bill  aa  aforeaaid  if  be  were  the  part;  nknf 
dw  appUeatioii. 

IV.  That  it  shall  be  Inwfid,  in  any  tmk  slikk 
a  trustee,  executor,  or  adminiatrator  bi  becooe 
cbatveable  with  any  sueh  bill  as  afoftuid,  for  tiw 
Lord  High  Chancellor  or  the  HastaroflbeBdb, 
if  in  his  disoretion  he  shall  think  fit,  epos  the 
cation  of  a  party  IniCTested  in  the  pfopnt;  on  if 
which  such  tmstee,  executor,  or  adBumMntoraij 
have  pdd  or  been  entitled  to  pay  snoh  tHll,  to  nfa 
the  same,  and  suoh  attorney's,  or  sdieitoi^  orn- 
eeutoi's,  administrator's,  or  assignee's  dsmudthen> 
upon,  to  bo  taxed  and  settled  by  the  proper  ofiw 
of  the  High  Court  oS  Chancery,  witt  saehdii«edoa 
and  aobjeet  to  apeh  condttloiis  as  sadi  Jodge  ikd 
think  fit,  and  to  make  sodi  wderaisedi  joi^iUl 
think  fit  for  the  payment  of  whatasybsfassiM 
and  of  the  oosto  m  soeh  refer— cs^  to  or  bjnA 
attorney  or  aolidtor,  or  tbeexeootor,  ads^aiitrair, 
or  asdgnee  of  such  attorney  or  eolMior,  at  id 
the  party  makii^suck  application,  havfa^r^d 
the  provisions  berdn  oootained  rddire  ts  ippfi- 
oations  for  the  like  purpoeeby  the  party  dargtible 
with  snoh  bill,  so  for  as  the  tomediall  heip|tokUB 
to  such  ogees  t  and  in  exwddng  saslsdhsHiKn 
aforesaid  the  said  judgpflnytilnMBiMa 
the  mrtsnt  smt-nnfcswof  th»  iWBrest  of  thepe? 

rhe  amdliiallopt  provided  alwsji,  thit 
tmf  money  shaU  be  eo  direeled  to  be  paid  hjmt 
•ttmey  or  solidtor,  or  the  exeeotofv  adafauiMM, 
or  aadgneaof  sadi  attorn^  waofidtd'.  UitaUke 
lawfeifiiraaehjadg«»  if  hesbaUtUakUtsida 
the  aamo  or  any  part  tbaraof  to  be  paid  (0  aiefc  Ml- 
tee,  Maautor,  or  administrator  00  chirgwbiettt 
flaehUU,  iMtaadofb^paidtotha  psrtyMUH 
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mdb  appliCBtkni  and  wbca  the  party  mekii^  loch 
■ppUeatioo  abaff  p«y  moj  monay  to  audi  attorney  or 
•oKdtor,  or  eieentor,  Mminiatratw,  or  aaaigoee  Of 
ndi  Bttonwy  or  adUdtor*  In  reapectoif  aneh  UU|  he 
ihiH  have  too  aeme  right  to  be  patd  by  aneb  tniateek 
eieeolor,  or  edminiatntor  ao  chargeeble  with  aueb 
bill  as  mich  nttoroey  or  aoUdtort  w  eiecutori  ad- 
mioiatrator,  or  asrignee  of  each  attfMvey  or  aolidtor 
had. 

V.  That  for  the  porpoae  of  any  such  refereoce, 
upon  the  application  of  the  person  not  being  the 
partj  ehai^eable  within  the  meaniog  of  the  provi- 
■tons  of  tbts  set  as  aforesaid,  or  of  a  party  interested 
u  tfiireaaid,  it  ahall  be  lawful  for  aueb  court  or  judge 
toorderany  such  attorney  oraolieitor,  orthe  execu- 
tor, wlmfaiiBtrator,  or  ai^piee  of  any  auch  attorney 
or  soKeitor,  to  d^ver  to  tite  perty  makii^  amh  ap- 
ptkatioo  a  copy  of  such  bill,  upon  payment  of  the 
eoiti  of  sodi  copy:  provided  always,  that  no  bill 
tM^  shall  hive  been  prsvioady  taxed  end  settled 
•halt  ha  again  roAne^  nnkaa  under  apodal  areum- 
ataaeea  tha  oonrt  orjo^e  to  wbom  each  referenoe 
k  BMde  shaB  liMak  ft  to  direet «  rft>t«atIon  tliereof. 

VL  That  the  payment  any  aoeb  bill  as  afore- 
ntd  than  hi  no  eaae  preolode  the  conrt  or  judge  to 
wbom  ^plication  shall  be  made  from  referring  such 
biU  for  ta«**^  if  the  spedal  circumstances  of  tlie 
cue  thall,  Id  the  opinion  of  such  court  or  judge, 
appear  to  reqoire  the  same,  npon  anch  terms  and 
eoo^tioiM  and  solgect  to  such  directions  as  to  such 
court  or  jodgo^diaU  eeem  rightf  provided  the  appU- 
catioa  for  aoch  rtferenee  be  made  wldiln  twaht  ee- 
laadar  mootbi  after  payment 

Vll.  ThMt  in  all  oases  in  which  such  bill  shall 
have  besD  fvfiamd  to  be  taxed  and  settled  the  offi* 
ear  to  whaai  sneh  refoence  is  made  shall  be  at  liberty 
(0  requast  the  {woper  officer  of  any  othw  conrt  hav- 
ing wdiaB  officer  to  aaaist  him  in  taxing  and  aettlinv 
ny  part  of  sodi  bQl,  end  sUch  oAaar  ao  nqoeated 
riuJ]  thereupon  proceed  to  tax  and  settle  the  same, 
and  ^all  have  the  aaine  powera  in  reapeot  thereof 
«■  upon  a  refisreooe  to  Mm  by  the  eonrt  of  which  be 
if  ludi  <^eer,  and  shall  retam  the  same,  with  his 
(^DioD  thereon,  to  the  officer  who  shall  have  so  re- 
qoeitcd  him  to  tax  and  settle  the  same. 

VIIL  That  all  applicaUons  made  under  this  act 
to  refer  any  such  bill  aa  aforesaid  to  be  taxed  and 
leuled,  ud  for  the  delivery  of  such  tnll,  and  for  the 
de&Tcring  np  of  deeds,  documents  and  papers,  shall 
be  made  in  the  matter  of  such  attorney  or  aolidtor ; 
and  that  opw  the  taxatira  and  setmment  of  any 
neh  US  the  ontifieate  of  the  officer  by  wbom  anofa 
bOl  dull  be  taud  ahall  (nniesa  set  aside  or  altered 
In  order,  deoree^  or  rule  of  conrt,)  be  final  and  oon- 
Omva  as  to  the  aaionnt  thereof  and  payment  of  the 
WMBtcactified  to  be  dne  and  directed  to  be  paid 
mxj  bewdbroed  according  to  the  oouree  of  tbe  court 
ia  wUeh  mk^  refteeooe  shall  be  made;  aud  in  oaae 
soch  r^Terence  shall  be  made  in  any  court  of  common 
lav  it  ahall  be  lawful  for  such  court  or  any  judge 
tbmrftander  jodgmentto  be  entered  np  for  auch 
amonat,  widi  eosta,  onleas  the  retainer  shall  have 
been  dispated  previous  to  the  commeneenmitof  the 
taxBtioo,  or  to  nuke  aueb  otber  order  thweon  aa  anch 
court  orjndge  ahaU  deem  proper. 

UL  That  in  the  conatmctlon  of  thia  met  the  word 


"month"  shall  be  taken  to  mean  a  calendar  month  j 
and  every  word  importing  the  aingular  number  only 
shall  extend  and  be  applied  to  several  persona,  maU 
ten,  or  things,  aa  well  aa  one  peraon,.  matter  «r 
thing;  and  evenr  word  importing  the  plural  number 
shall  extend  and  be  applied  to  one  person,  matter, 
or  thing,  as  well  as  several  persons,  matters,  or 
things;  and  every  word  importing  the  masculine 
gender  only  shall  extend  and  be  applied  to  a  female 
as  well  as  a  male;  and  the  word  "  peraon"  ahall  ex- 
tend to  any  body  politic,  corporate  or  collegiate^ 
munidpal,  civil,  or  ecclesiastical,  aggregate  or  sole, 
as  well  aa  an  individual,  unless  in  any  of  the  cases 
aforesaid  it  be  otherwise  specially  provided,  or  there 
be  something  in  the  subject  or  context  repugnant  to 
such  constructimi. 

X.  That  this  act  may  be  amended  or  repealed  by 
any  act  to  be  paased  in  the  present  aeasion  of  parlia* 
menL 

""^  S7ik  AprO,  184^ 
A  BILL  TO  MAKE  TEMPORARY  PROVI- 
SION FOR  A  GENERAL  RATE  IN  AID 
OF  CERTAIN  DISTRESSED  UNIONS 
AND  ELECTORAL  DIVISIONS  IN  IRE- 
LAND.* 

[ab  ahwidbd  bt  ths  coimimn.] 
Whereas,  It  is  exponent,  for  a  limited  time,  to 
make  further  provision  for  the  relief  of  tbe  desti- 
tute poor  chargeable  on  certain  uoiona  and  eleo- 
tond  divisions  in  Ireland:  be  it  enacted  by  the 
Queen's  most  excellent  Msjesty,  by  and  with  tbe 
advice  and  consent  of  the  Lords  spiritoal  and  tem- 
poral, mid  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  that 
it  shall  be  lawful  for  tbe  Commissioners  for  admi- 
nlatering  the  laws  Ibr  the  relief  of  the  poor  in  Ire- 
land, with  the  approval  of  tbe  hord  Lieutenant,  or 
other  Chief  Governor  or  Governors  of  Ireland,  for 
the  time  twing,  during  each  of  tlie  yean  ending  tiio 
thirty-firat  day  of  Decembor,  one  thonaan^  eight 
hunted  and  forty-nine^  and  the  thfaiv-firat  day  of 
December,  one  thousand,  dght  hundred  and  fifty, 
to  fix  and  dedare  from  time  to  Ume  the  amount  of 
such  sum  as  tbe  said  Commisaionen  shall  deem  It 
necessary  should  be  raised  for  the  purpose  afore- 
said, and  to  assess  the  same  upon  the  several 
Unions  in  Ireland  in  proportion  to  the  annual  value 
of  the  propwty  in  each  union  rateable  to  the  relief 
of  the  poor,  according  to  the  valuation  thereof  for 
poor  rates  in  force  for  the  time  bdng ;  provided 
that  the  sum  so.  to  be  levied  in  any  union,  in  each 
ef  tbe  said  two  yeanb  shall  pot  exceed  sixpence  in 
the  pound  oo  soch  annoal  value ;  and  the  said 
Commissioners  shall  transmit  to  the  Guardiani  of 
each  Union  an  order  under  their  seal,  stating  tbe 
amount  ao  assessed  on  such  Union,  and  the  amount 
thereof  which  shall  be  leviable  on  each  eleetoml 
dividon  trfaooh  Union,  according  to  die  net  anniud 
veins  oi-  Uie  rateable  property  in  each  dectwal  di- 
vidona  reapectively. 

IL  And  be  it  enacted,  that  tbe  guardians  of  eeeh 
nnim  shall,  in  the  rate  to  be  made  on  eadi  deetonl 


*  Frapated  and  teoivht  la  bgr  BIr.  Bema^  Br  ITOkm 
geoMrvllI^  and  Sir  Gs^ge'Grejr. 
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division  of  the  nnioa  next  after  the  receipt  of  such 
order,  provide  for  tbe  ram  leviable  on  such  dtviaion, 
aooordiDg  to  the  order  of  the  comininioner  as  afore- 
said ;  and  from  and  after  tbe  raalLing  of  tbe  rate  on 
such  division  next  after  the  receipt  of  such  order 
the  treasurer  of  the  union  shall,  out  uf  all  lodgments 
made  with  him  of  such  rate,  or  any  subsequent  rate, 
on  account  of  such  division,  reserve  one  moiety  of 
all  such  lodgments,  and  place  the  same  to  the  credit 
of  such  division  in  an  account  to  be  entitled  "  The 
Union  Rate  in  Aid  Account,"  until  the  whole  sum 
leviable  on  such  division  under  the  said  order  siiall 
bare  been  reserved  and  placed  to  ancb  account  as 
aforesaid ;  and  the  treasurer  of  sudi  anion  shall  pay 
over  firom  time  to  time  all  sums  so  reserved  as  arore- 
•aid  on  aoeoant  of  the  proportion  leviable  on  each 
electoral  division  into  the  baqk  of  Ireland,  to  be  there 
placed  to  a  separate  aoooont  in  the  name  of  the  pay  - 
master  of  dvil  services  in  Ireland,  to  be  entitled 
•*The  General  Rate  in  Aid  AooonnL" 

III.  And  be  it  enacted,  that  the  Commissioners 
of  her  Miyesty's  treasury  shall  be  empowered  to 
order  the  payment  of  the  sum  standing  in  such  se- 
parate account  at  tlie  Bank  of  Ireland  as  aforesaid, 
or  of  any  part  thereof,  to  sacb  person  or  persons, 
Bt  such  time  and  times,  and  under  such  condidons 
and  restrictions  as  the  said  Commissioners  of  ber 
M^esty^  treasury  shall  think  fit,  for  tbe  purpose 
pf  aflbrding  reli^  to  destitute  poor  persons  in  any 
anion  or  eMCtoral  division  in  Ireland,  or  of  assist- 
ing the  emigration  of  such  destitute  poor  persons, 
or  for  the  pmpose  of  repaying  any  advance  wliidi 
may  have  been  made  as  bermnafter  provided  out 
the  Consolidated  food  of  tbe  United  Kingdom  of 
Great  Britain  and  Ireland  for  any  of  ike  purposes 
■finwaid. 

.  IV.  And  be  it  enacted,  that  ht  tbe  more  speedy 
■ifbrding  of  such  relief  it  shall  be  lawful  for  the 
commlssionert  of  Her  Miyesty's  treasury  to  direct 
that  any  sum  or  sums  not  exceeding  in  the  whole 
jeiOO,000  shall  be  issued  and  paid,  ont  of  thegrow- 
ing  produce  of  the  said  consolidated  fund,  to  such 
person  or  persons  and  at  such  time  and  times  as  the 
said  commissioners  shall  from  time  to  time  direct ; 
and  such  sum  or  sums  shall  be  charged  on  and  be 

ruble  out  of  tbe  prodooo  of  any  rate  or  rates  to 
levied  in  any  union  or  unions  in  Ireland  under 
the  provisions  and  in  pursuance  of  thia  ad. 

V.  And  be  it  enacted,  tlu^  this  not  may  be 
amended  or  r^Mled  by  any  act  to  be  pasaed  in  tbe 
preaent  sesaioa  of  pnriiament. 
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DUBLIN,  JUNE  9.  1849. 


Thb  locanAmd  Gttatet  bill  hu  paned  its  third 
reading  In  the  Boom  of  Commons  with  only  twelve 
dtMeMieiiC  voice*.  Whatever  may  be  iU  e0ect  on 
the  deatinim  ot  the  country — whether  it  will  be  the 
mram  of  driving  out  poverty  and  desolation  and 
rntrndodng  capital  and  wealth,  ot,  like  its  elder 
brother,  remain  a  dead  letter  on  the  statute  book- 
it  will  aooa  be  the  Uw  of  the  land. 

If  it  does  not  succeed  its  failure  will  not  be  attri- 
butable to  any  eomplieattoo  of  machinery,  any  dif- 
flcnlt  or  technical  processes,  obstructing  the  simpli- 
city of  its  operation,  at  least  no  obstacle  of  this  kind 
rs  created  by  the  bill ;  unlike  its  predecessor,  the 
present  bill  indicates  or  requires  no  deflned  course 
of  procedure,  it  merely  hints  that  the  first  step  shall 
be  by  application  to  tht  Commissioners  according 
to  fonns  framed  and  lo  be  circulated  by  themselves; 
it  leavea  all  other  aftd  further  processes  entirely  at 
their  discretion,  subject  to  a  continuing  or  disallow- 
mg  power  entrasted  to  the  Irish  Privy  Council,  ex- 
r«^t  to  cases  where  no  general  rule  may  happen  to 
*VV^y*  wheo  the  Commissioners  are  given  an  un- 
shdt^ted  discretionary  power.  The  bill  declares  tlte 
inteiitiotf  of  the  Legiriature,  confers  powers  on  (he 
Cooimisiieoers  to  enable  them  to  carry  out  this  in- 
leotiun,  but  leaves  the  deUils  of  the  machinery  «n- 
rrrelj  to  themselves. 

Professing  onreelvwi  favourable^  as  we  have  always 
be?n,  to  every  useful  measure  of  law  reform,  we 
coufera  we  ouaot  look  with  entire  satisfactioa  upon 
thtt  whole  oif  tliis  measure.  It  creates  a  new  trtbu- 
Bat  for  a  limited  period  with  the  largest  possible 
powers,  over  the  must  delicate  of  all  subjects  lo* 
gislatioa— -qttestioui  vt  property.  No  one  cm  be 
mure  BertstUe  than  ute  are  of  the  sad  atate  uf  the 


south  and  west  of  Ireland,  where  vast  districts  are 
In  the  hands  of  nomiual  proprietors,  whoae  embarraa- 
menta,  either  self-created,  or  d«ived  from  several 
generations  of  improvident  forefathers,  render  them 
altogether  unable  to  discharge  the  duties  of  property, 
more  especially  to  a  people  who  have  always  UvM 
on  the  verge  of  destitution,  and  who  now,  by  the 
visitation  of  Providence,  have  passed  that  verge,  and 
are  dying  by  thousands  of  famine  and  plague. 

Sensible  then  of  the  necessity  that  property  should 
be  transferred,  it  is  not  the  fact  of  trausfer  tliat  we 
comment  on.  Tlie  bill  has  certainly  many  advan- 
tages; and,  first,  thti  Commissioners  are  empowered 
til  sell,  and  give  an  indefensible  title;  the  difficulty 
of  making  title  to  estates,  both  extra-juilictally  aud 
judicially,  was  one  of  the  maoy  elements  which 
liitherto  prevented  their  free  sale,  this  diffiuuity  the 
legislature  now  removed  by  giving  the  Cumutis- 
sioners  a  power  to  confer  on  the  purchaser,  on  liis 
payment  of  the  purchase-money,  a  good  tide  agaiust 
all  the  world,  the  inducements  held  out  to  them  are 
twofold,  sale*  will  be  rendered  quick  and  cheap,  and 
the  puruhflser  completely  saoure  in  the  possession  of 
his  purchase. 

The  cheapness  and  quickness  of  sale  will  be  an 
eneourdgement  as  well  tu  incumbrancers  to  sell,  as 
to  capitalisu  to  buy  ;  many  incumhrancen — thuae 
whose  securities  possess  a  low  priority — have  been 
deterred  from  taking  any  steps  towanls  the  sale  of 
a  property,  by  the  fenr  that  the  cost,  added  to  the 
depreciated  value  of  the  estate*  would  exhaust  the 
fund  created  by  the  sale  before  thora  charges  were 
reached.  Those  fears,  as  far  as  the  costs  are  cou* 
oerned,  the  legislature  has  taken  much  pHina  to  dis- 
pel, as  direct  provisions  are  introduced  against 
cbem,  no  tees  beiug  allowed  to  any  offloer  uudur 
the  eommiasien,  eaoept  ■  very  trifling  remuneration 
for  copying  ohdevei  and  the  Commissioners  are 
even  preduded  frbm  making  fees  payable  by  auy 
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general  rule.  This  immunity  from  the  payment  of 
any  office  feet  we  r^rd  as  a  great  boon  to  the 
owner*  of  incumbered  eitates,  and  incumbtancers  i 
and  as  the  ^|K[es^f4be^9m;niasione^9,  aod  other 
officer!,  and  ouer  j^pebaea  of  carrying  the  meiwure 
into  execution*  jire  to  be  paid  out  of  moneys  to  be 
provided  by^i^arliaraent,  the  operation  of  the  UU — 
if  it  will  be  distasteful  to  proprietors,  whom  it  will 
deprive  of  the  nominal  ownership  of  estates — will 
e0^t  the  transfer  with  as  little  Iqjnstice  to  them 
at  possible — applying  the  whole  proceeds  of  the 
estate,  except  tlie  absolutely  necessary  costs,  either 
to  the  payment  of  the  debts  due  by  it,  or,  (in  the 
event  of  its  discharging  those)  to  the  use  of  the 
owner  himself.  To  the  capitalist,  the  prospect  of 
being  put  into  immediate  possession — in  place  of 
being  kept  many  years  in  suspense,  pending  the 
suit,  with  a  chance  that  in  the  event  of  ttie  seller 
not  being  able  to  malie  title,  that  he  may  be  obliged 
to  institute  a  suit  for  the  recovery  of  the  instalment 
he  has  paid — will  operate  as  a  very  connderable 
inducement  to  purchase. 

The  privileges  created  by  the  bill,  are  only  con- 
ferred on  incumbrances  created  by  the  owners  of 
estates  of  inheritance,  or  owners  entitled  to  the 
whole  estate  in  leases  in  perpetuity,  or  leases  of 
which  not  lose  than  60  years  shall  be  unexpired  and 
incuntbCTed,  or  under  powers  created  by  owners  of 
audi  eetates.  Persons  possessed  of  charges  of  these 
descriptions,  are  empowered  by  the  bill — within 
three  years  after  its  psssing—  to  apply  for  a  sale 
the  estates  affected  by  these  charges;  interests  in 
remainder  are  thus  respected,  and  all  derivative  in- 
terests  are  jealously  protected,  and,  in  fact,  strength- 
ened by  the  transfer,  as  the  22nd  section  requues 
that  the  oonveyanoefrom  the  Commisaiouers  to  the 
purchaser  shall  refer  to  all  tenancies,  leases,  or 
under-leases,  subject  to  which  the  sale  is  made. 

Tlie  d7th  section  will  probably  put  an  end  to 
many  suits.  It  provides  that  application  may  be 
made  for  a  sale,  and  an  order  made  by  the  Com- 
missioners, notwithstanding  any  pending  proceeding 
Id  a  court  of  Equity,  or  any  decree  of  aocli  court 
made  for  a  salc^  and  shall,  if  they  see  fit,  order  the 
sale  of  the  land  or  lease  decreed  to  be  sold  without 
further  inquiry.  By  this  provision  much  useless 
litigation  and  expense  will  be  pnt  a  stop  to— even 
where  the  decree  for  a  sale  has  tieen  obtained— as, 
under  the  new  tribunal,  complicated  and  expensive 
aaarcbes  to  matie  title  to  the  purchaser,  will  be 
rendered  unnecessary,  and,  at  tlie  same  time,  the 
title  conferred  made  more  complete  and  satisfac- 
tory. 

The  d6tb  ftection  confers  a  very  salutary  power 
on  the  Commissionffis,  and  will,  Ve  hope,  have  the 
effect  of  preventing  applications  to  them  merely 
for  malignant  or  vexatious  purposes.  By  this  sec. 
U  is  euMted,  thai  they  shall  have  full  power  and 
discredon  as  to  giving  or  withholding  costs  and 
expenses,  and  as  to  the  person  by  whom  and  the 
funds  out  of  whidk  the  same  shall  in  the  first  in- 
•tance  or  ultimatdy  be  paid.  The  Commissioners, 
aeUng  under  this  section,  will  doubtless  take  into 
account  tlie  intent  with  which,  abd  drouoistances 
under  which,  any  applicatioo  is  made ;  and  will 
not  allow  ineumbraneers,  who  have  in  no  event 
Ml)  rational  hupe  oi  reidizing  their  charges,  to  gra- 


tify themselves  by  taking  the  iiiitiAtive  ia  the  nu 
of  a  property,  or  taking  steps  merdy  wllh  a  ritt 
to  embarrass  other  incumbrancei*. 

On  thfe  whole,  we  see  mo^'f^  sjAdrs  is  tUi 
enactment  i  but  we  cannot  see  t^s  alM^uts  aic» 
sity  there  was  for  the  creation  of  a  new  tribniiL 
to  effect  all  that  is  ooatemplated  hy  it,  MtcTN 
has  been  said  of  its  confiscating  te&dsoejr,  «e  tn 
not  find  fkult  with  an  enactment  wind  &eiliiii|| 
the  transfer  of  propertT,  .vhen  the  dnmiutsocei  of 
the  ooontry  absoltttely  dmnand  that  it  ihoi^ 
change  hands  t  and  tbomb  we  lament  that  s  grM 
amount  of  property  will  oe  forced  into  the  mariu 
at  a  time  when  circumstances  aS  an  unpncedcotid 
character  have  depreciated  its  value,  yet  «e  not 
give  the  framers  of  the  measure  credit  for  ndn- 
vouring  to  obviate,  to  the  utmost  of  tfaeir  ponr, 
the  ill  effects  of  these  unhappy  circuuutsnca.  [g 
the  first  place,  by  giving  a  good  title  to  the  par- 
chaser,  the  price  of  the  estate  will  pnbdtlT  be 
much  increased  ;  and  in  the  next  plaee^ 
nishing  the  expense  of  the  sate,  the  bdaiiee  iffdh 
cable  to  the  payment  of  debts,  the  ehsnesrfibs 
b^ng  a  surplus  for  the  maintanaaee  si.  thenn^ 
will  be  also  much  increased,  by  the^pentiu «( 
which  two  causes  proprietors. and  ftenBbiuea 
will  be  placed  in  a  much  better  posittetbsitjA 
to  the  old  remedy  bv  Bill  in  Eqohy.  But  thtt^ 
remedy  bv  Bill  in  Equity  contif  not  be  aodM  ts 
suit  the  altered  circumstances  of  the  eouDtfj  uA 
of  the  time,  and  that  it  would  not  be,  at  tke  Itnt, 
as  safe  and  satisfactory  to  entrust  powen  loefa  ■ 
those  conferred  on  the  Commissioners  by  Ibe  pn. 
sent  Bill,  on  the  Chancellor — as  oa  sm  vho  in 
as  yet  unknown — we  cannot  admit. 

The  narrator  of  the  proceedings  ofutqaitj  nit 
must  record  that  the  preliminary  prooeedmut  «tn 
in  many  instances  uoaecessarily  prolix,  ts^m  uA 
expensive,  that  the  expense  of  obtaining  a  deem 
to  aooonot  was  almost  the  same  vb^lur  tbefoii 
were  amicable  or  adverse,  that  the  property  onde- 
went  a  wasting  process  under  the  dooibiooafin- 
eriver,  and  wa  trust  it  will  be  in  bispowsrtoi^ 
that  a  measure  was  devised  bv  whiohthfevaindi 
secure^  sales  completed  without  deby,  jmpo^ 
handed  over  uninjured  to  tbc  sew  i^prieior,  ud 
creditors  paid  wiUi  expedition.  It  wilt  bs  difieA 
to  realize  these  conceptions ;  tlm  new  Bcsiiue  ril, 
however,  go  some  way  towards  sliowiiw  Uttf  pro- 
perty msy  be  sold  at  a  more  aooelersted  nte  tki 
at  presenu  The  limited  duration  of  the  oe*  tiibs- 
nal,  the  lowness  of  the  salaries  of  the  Coonum- 
ers,  the  remuneration  being  inadequate  to  wan 
men  of  the  first  ebility,  the  arbitral  povn  ooo- 
ferred  upon  them,  the  power  of  appeal  rMtingTiih 
themselves,  and,  when  permitted,  being  lot tril»r 
nal  not  calculated  to  inspire  much  I^gsl  oodiilcoti 
—the  Privy  Council,  arecalculatedseriouiljioia- 
pair  the  general  effiactiveness  of  the  mesMUfr  Tk 
country  also  is  burdened  with  an  inerssf  ed  ofm 
when  the  existing  tribunals  are  am^y  wfidotK 
perform  all  the  legal  business  of  the  ooosti;.  n 
would  have  been  more  inexpenrive  and  n  tAeadM 
if  the  powers  conferred  by  the  bill  wsie  vewdh 
the  Court  of  Chancery.  However,  we  look  brvM 
to  this  measure  as  being  the  piraeer  to  one  Ufi- 
ing  usefulness:  by  which  the  £quityooamaBbH^ 
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after  be  coiNolidated.  pwged  of  thdr  old  excreicen- 
ces,  and  fbnu  a  eonoMitnted  lyatem  of  enlightened  i 

We  eould  not  read  wtthout  *  smlb  the  provMon  i 
eontiined  io  t^  concluding  part  of  the  S8th  section  i 
of  tbil  billt  priAibitingan  incambraneer,  from  com-  i 
mndng,  t^tng,  conUnning*  or  proaecatiag  any  i 
proceediog  whatsoever,  nnder  the  act  of  last  ses-  i 
son  "  to  facilitate  the  sale  of  incambered  estates  i 
in  Ireland,'*  without  leave  of  the  CommiMiooers.  < 
Itreniod^l  as  of  one  of  the  prohibited  d^rees,  > 
vithii  which  it  is  declared  that  a  man  «'  BhaU  not  < 
■liny* 

Tn  L^idatnre,  we  presume,  has  felt  that  the  , 
omers  w  tithe  rent  charge  were  unequally  and 
Mgiadf  tand  under  the  various  poor  law  acta, 
tktt  ^Mj  had  exempted  them  from  liability  to  the 
hboor  rata  Mt,  9  &  10  Vic.  c.  107.  However 
tbsjr  rapestad  of  thur  leoiem^,  and  by  the  10  ft  1 1 
\*k.  e.  107»  have  iotrodiioed  wwds  whieh  impose 
theliahiUty. 

The  first  autate,  by  the  8th  section,  provided  for 
the  repsyment  of  advancea  by  half  yearly  instal- 
menti;  sot  less  than  four,  nor  more  than  twenty 
to  be  presoited  by  the  grand  juries  of  the  different 
couQttes,  and  levied  off  the  baronies  in  which  the 
«^)rktfor^ioh  the  advances  had  been  made  were 
c^ectited ;  and  by  the  9th  section,  enacted  that  the 
ntooeys  to  ha  naned  should  be  charged  and  levied 
upon  the  eoeofners,  and  other  persons  rated  under 
Hie  poor  Taw  acts.  The  applotment,  was  to  be 
Dude,  snd  the  money  levied  fay  the  high  constable 
of  the  baraoy,  and  to  be  recoverable  as  grand  jury 
cam:  The  afioet  of  Uiia  aeetion  was  the  adoption 
of  the  poor  hw  vafaiation  oa  the  bama  of  levy,  and  ' 
nakiag  the  pMtiaa  ttable  to  payment  the  oocafdwa 
or  tavediale  leaaon. 

The  ISth  svetion  allowed  the  peraw  liable  to 
p«y  a  re^  to  deduct  for  each  pound  of  rent  oue- 
lialf  of  the  amount  of  the  levy,  irrespective  of  tlie 
coBsideration  whether  the  rent  were  greater  or  less 
than  the  net  annual  value  ;  and  the  L3th  section 
enpowered  any  peraon  receiving  tv»t,  and  also 
liable  to  pay  a  rraC,  to  deduct  from  the  rent  paid 
by  him  a  sum  bearii^  such  a  proportion  to  the 
aoHMOt  of  aoch  aaseaameut  deduced  from  the  rent 
iceeised)  as  IhB  mt  paid  bora  to  the  rent  received. 

It  waa  nadar  Cfafti  chiuse  that  any  queatiott  eould 
have  htm  ikiiBil  as  to  the  liability  of  the  tUhe 
ow«iri  B  M-pettioo  of  tin  act  is  he  expressly 
meadooed;  and  it  was  plain,  in  otir  jn^ffant,  that 
lbs  ttatoie  was  eoBfioed  to  eaaca  either  expressly 
HMshided,  or  to  thooe  in  vhich  the  relBtion.oiFland- 
lord  and  mnaDt  wdated,  and  that  kbm  were  up 
words  to  charge  the  titiie  owner. 

The  hmgoage  of.  the  various  poor  law  acts  «as 
clear,  aod  the  elassiftoatioa  of  poraous  liable  to 
poor  mta  ktpt  perfiactly  dktawt  as  to  occupier, 
landloid,  tithe-awnerv  or  annuitant  in  Cee- 

If  thenaDT  spplotm^pt  haa  been  made  under  this 
set,  we  think  the  tithe-owner  is  not  liable ;  for  all 
aasflssawnts  made  under  the  10th  and  Uth  Vic  c. 
S7,  wa  fear  that  he  ia. 

TUa  later  act  raautted  one  half  of  the.  advance,. 
and  haa  aaadathe  other  iepay«U«  by  twenty  half 


yearly  inatalnwBta,  to  be  raised  aa  poor-rat^  and 
be  received  by  tlie  high  conatable  i  and  the  7th 
section  contains  tiie  fbilowing  words — "and  the 
several  clauses,  provisions,  powers,  authorities  in 
the  said  first  recited  act,  contained  with  respect  to 
the  moneys  to  be  raised  and  levied  under  the  same, 
and  with  respect  to  nny  deduction  to  be  made  from 
any  rent,  in  respect  of  any  assessments  under  the 
said  act,  and  also  the  several  provisions  and  powers 
of  the  said  acts  for  the  more  effectual  relief  of  the 
destitute  poor  in  Ireland,  with  respect  to  any  such 
dednetion  to  be  made  from  rent  or  tithe,  shall  be 
extended  and  applied  tu  the  moneys  to  be  assessed, 
raised,  or  levied  under  the  provisions  of  this  act, 
and  the  several  words  or  expressions  to  which  an 
extended  meaning  is  given  in  the  said  first  recited 
act  shall  include  the  like  aignificaUons  in  this  acL" 
The  new  poor  law  amendmoit  bill  contains  no 
provision  for  the  more  equitable  atyustmeat  of  the 
poor  rate  in  the  tithe-owner.  Moat  certainly,  io 
common  justice,  the  gross  inequalities  of  the  preS' 
sure  upon  them  should  be  removed. 

It  is  grossly  and  glaringly  unjust,  that  they  alone 
in  the  community  should  be  subjected  to  a  double 
deduction,  for  a  tax  which  weigha  heavily  and 
oppressively. 

— ♦ — 

2&rd  Fefnvofy,  1849. 

!  ANALYSIS  OF  A  BILL  TO  PROTECT 
JUSTICES  OF  THE  PEACE  IN  IRE- 
LAND FROM  VEXATIOUS  ACTIONS 
FOR  ACTS  DONE  BY  THEM  IN  THE 
EXECUTION  OF  THEIR  OFFICE.* 

JVofc—The  wwds  printsd  In  italict  arc  pK^osad  to  be  fat- 
serted  in  the  Committm. 

Whereas  it  is  expedient  to  protect  justices  of  the 
peace  in  Ireland  io  the  execution  of  their  duty:  Iw 
it  enacted,  Tliat  every  action  to  be  brought  against 
any  justice  of  the  peace  in  any  of  the  superior 
courts  of  law  at  Dublin,  for  any  act  done  in  the 
execution  of  Iiis  duty,  and  within  his  jurisdiction 
as  sucli  justice,  shall  be  an  action  on  the  case ;  and 
in  tlie  declaration  it  shall  be  alleged  that  such  act 
was  done  maliciously,  and  without  reasonable  and 
probable  cause ;  and  if  at  the  trial  upon  the  geaenl 
issue  being  pleaded,  the  plaintiff  shall  fait  to  prove, 
such  allegation,  he  shall  be  nonsuit,  or  a  verdict 
shall  be  given  for  the  defendant. 

II.  That  for  any  act  dune  by  a  justice  of  the 
peace  in  which  he  has  not  jurisdiction,  or  shall  have 
exceeded  his  jurisdiction,  any  person  injured  there- 
by, or  by  any  act  done  under  any  conviction  or 
order  ntade  or  warrant  issued  by  such  justice  in 
any  such  matter,  may  maintain  an  action  against 
such  justice,  without  making  any  allegation  that 
the  act  complHitied  of  was  done  maliciously,  and 
I  without  reasonable  and  probable  cause :  ,  provided 
that  (in  any  case  where  a  convicUon  may  be  quashed 
either  upon  appeal  or  upon  application  to  her  Ma- 
,  jesty's  Court  of  Queen's' Beuch)  no  action  aliall  be 
I  brought  fur '  any  thing  done  under  such  ooovictiop, 
or  order  until  aflter  such  conviction  or  order  shall 
have  been  quashed ;  nor  shall  any  action  be  brougiit 

*  Prspsrvd  sad  broa^  to  t^  Sh>  W.  ftam«rviDs  sad  Mr, 
r   Attorney  Gsaersl. 
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for  any  thing  done  under  any  warrant  issued  by 
•iicb  justioe  to  procure  the  appearance  of  such 
party,  and  which  shall  have  bmn  followed  by  a 
coDviction  or  order,  until  aAer  such  conviction  or 
order  shall  have  been  so  quashed ;  or  if  sucb  last- 
mentioned  warrant  shall  not  have  been  followed  by 
any  such  couvictioo  or  order,  if  it  be  a  warrant 
upon  an  information  for  an  indictable  offence, 
nevertheless  if  a  anmnioiw  were  issued  previously 
tp  sucb  warrant,  and  anch  summons  were  served 
upon  such  person,  either  personally  or  by  leaving 
the  same  for  him  at  his  last  or  most  usual  place  ot 
abode,  and  he  did  not  appear  according  to  the 
exigency  of  such  summons,  in  sucb  case  no  such 
action  shall  be  maintained  against  such  justice  for 
any  thin^  done  under  such  warrant. 

ITI.  '1  hat  where  a  conviction  or  order  shall  be 
made  by  one  or  more  justice  or  justices,  wid  a  war* 
rant  of  distress  or  of  commitment  shall  be  granted 
thereon  by  some  other  justice  bona  fide  and  with- 
out collusion,  no  action  shall  be  brought  against 
the  justice  who  so  granted  such  warrant  by  reason 
of  any  defect  in  sut^  conviction  or  order,  or  for  any 
want  of  jurisdtctioa  in  the  justioe  or  justices  who 
made  tlie  same,  but  the  action  shall  be  brought 
against  the  justice  w  justices  who  made  audi  con- 
viction or  order. 

IV.  That  where  any  poor  rate  ^all  be  madc^ 
and  a  warrant  of  distress  shall  Issue  against  any 
person  rated,  no  action  ahall  be  brought  against 
the  justice  or  justices  who  shall  have  granted  sucb 
warraut  for  any  irregularity  in  the  said  rate,  or 
because  such  person  was  not  liable  to  be  rated ;  and 
in  all  cases  where  a  discretionary  power  shall  be 
given  to  a  justice  by  any  act  of  parliameot,  no 
action  shall  be  brought  by  reason  of  the  manner  in 
wtiich  he  shall  have  exercised  bis  discretion  in  the 
execution  of  any  such  power. 

V.  And  whereas  it  would  render  more  effective 
the  performances  of  the  duties  of  justices,  and  give 
them  protection,  if  some  simple  means  were  devised 
b)'  which  the  legality  of  any  act  to  be  done  by  such 
justices  might  be  considered  by  a  court  of  compe- 
tent jurisdictioD,  and  such  justice  enabled  to  per- 
form It  without  riak  of  action ;  be  it  enacted,  that 
where  a  justice  or  justices  of  the  peace  shall  refuse 
to  do  any  act  relating  to  the  duties  of  his  or  their 
office,  the  par^  reqiUring  such  act  to  be  done  may 
apply  to  her  Majesty's  Court  of  Queen's  Bench, 
upon  an  affidavit  of  the  facts,  for  a  rule  upon  such 
justice  or  justices,  and  also  the  party  to  be  affected 
by  such  act  to  show  cause  why  such  act  should  not 
lie  done ;  and  if  after  service  of  sucb  rule  good 
cause  shall  not  be  shown,  the  court  may  make  the 
same  absolute,  with  or  without  payment  ^CQSts, 
and  the  said  justioe  or  justices  upou  being  s^ved 
with  such  rule  absolute  shall  obey  the  same,  and 
diall  do  the  act  required ;  and  no  action  or  pro- 
oeediug  whatsoever  shall  be  prosecuted  egainst 
sAch  JusdM  or  jusdces  for  having  ob^ed  suob  nUe^ 
Mod  done  such  act  so  thereby  required. 

VI.  That  is  all  cases  where  a  wdrrant  of  distress 
dt  of  oomntitmeot  sbjiU  be  graiitisd  by  a  justioe  of 
the  pea«e  upon  any  conviction  or  order  which 
ahull  have  been  or  shall  be  confirmed  upon  appeal, 
no  action  shall  be  brucvht  ffgain/it  sueb  justice  wbo 
su  granted  such  warruut  tor  any  thiug  dooe  under 


the  aarae  by  reason  of  any  defect  in  snefa  cooTietin 
or  order. 

VII.  That  where  by  this  act  it  is enaeted  thit  n 
action  shall  be  brought,  if  any  action  ilnll  U 
brought  a  judge  of  the  court  in  whidi  it  dwQ  u 
brought,  upon  epplictUlon  tbe  dpfsadsat,  Mid 
upon  an  affidavit  of  facta,  may  set  asida  tbe  pn. 
ceediogs  with  or  without  costs. 

VIII.  That  DO  action  aliall  be  brought  agiiut 
any  justice  of  the  peace  for  any  thing  £m  bj  bin 
in  the  execution  of  bia  i^oe^  nolns  within  » 
calendar  months  afkw  the  ect  complaiDsd  ii  iiuii 
have  been  committed. 

IX.  That  no  such  action  dull  be  commenced  db^ 
oM  calendar  monOt  at  least  after  a  notice  in  vritini; 
of  such  intended  actim  almll  have  been  ddlTcnj 
to  him,  or  left  at  his  usual  place  of  abode,  bj  tl^ 
party  intending  to  oommenee  audi  action,  or  br 
attorney,  in  wbich  the  cause  of  action,  «adil« 
court  in  which  the  same  is  intended  to  be  farougfat, 
shall  be  stated ;  and  upon  the  badt  shall  be  eodoned 
the  name  and  place  of  abode  of  the  psrtj  iniad. 
log  to  sue,  and  tbe  name  and  place  of  abode « of 
business  of  the  Forney  if  such  notioa  hmhm 
served  by  attorney. 

X.  That  in  every  aetion  brought  in  any  tffti 
soperior  Courfa  of  Law,  tbe  venue  ^all  beUdii 
the  county  where  tbe  aet  wee  oommitted ;  ud  ibe 
defendant  shall  be  allowed  to  plead  tbe  gcMnl 
issue,  and  to  give  any  apedal  matter  of  ithet, 
excuae,  or  justificatioD  in  avidenee,  at  dw  trial  cf 
sucli  action. 

XI.  That  in  every  caae  after  notiee  of  setiooK 
given,  and  before  action  commenced,  neb  Joitin 
to  whom  such  notice  shall  be  given  maj  teoder  t« 
the  party  complaining,  or  to  hisattorBe;,McbMa 
as  he  may  think  fit  as  amends  for  the  iqvy  on- 
plaioed  of;  and  after  action  oommeoosd,  ladttuf 
time  before  issue  joined,  such  defeedsat,  if  be 
have  not  made  such  tender,  m  in  addition  Is  nek 
tender,  may  pay  into  court  auch  sum  of  nme;  ■ 
he  may  think  fit,  and  which  tender  and  peyoMtof 
money  into  court  may  afterwarda  be  given  is  eti- 
denoe  by  the  defendant  at  the  trial,  an)l  if  tbejar; 
ahall  be  of  opinion  that  the  plafaitiff  ii  not  entidd 
to  damages  beyond  tbe  aum  so  tendsrsd  or  piU 
into  court,  or  beyond  the  sum  so  tendered  and  pill 
into  Court,  then  they  shall  find  for  tiie  defts^ 
and  tiie  plaintiff  shall  not  elect  to  be  non-nit,  ui 
the  sum  of  money,  if  any,  ao  paid  into  cosR, « 
so  much  thereof  as  shall  be  sufficieot  to  paj  « 
satisfy  the  defendaut*a  costs  in  that  behsU;  iMI 
thereupon  be  paid  out  of  court  to  him,  aod  the 
reaidne  to  the  plaintiff;  or  if,  where  ID01H7  ii  10 
paid  into  court,  the  plaintiff  shall  accept  tbe  tm 
in  satisfaction  of  his  damagea,  he  may  ob^fna 
any  judge  of  the  court  an  order  that  socfa  mefj 
shall  be  paid  to  him,  and  that  the  defendan  ihiU 
pay  hun  his  costs  to  be  taxed,  and  thereupon  ibt 
said  actioa  shall  be  determiiwd.  and  suehoda 
ahall  he  a  bar  to  any  other  aotion  for  tht  mm 
cause* 

Xn.  That  If  at  the  trial  the  plalotlff  iM  Mt 
prove  that  auch  actioa  waa  brought  witfaia  tbitiM 
herein  before  limited,  or  that  notios  was  gives  "* 
enlmdar  momth  before  action  oommenosd.  or  iibi 
shall  not  prove  the  eaaaft-«f  actloo  •tatfdiaa'cb 
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Ktiet,  or  if  ba  •ball  not  prove  thai;  ludi  cause  of 
letMM  ttofc  in  the  county  or  place  laid  as  venae  in 
the  naiglD  of  the  dedamtion,  then  aodt  {ifaiDtiff 
Bomn^  or  the  jury  riiaSl  find  for  the  defend- 

ut. 

XIII.  That  where  the  plaiotifishall  be  entitled  to 
neam,  and  he  shall  prove  the  levying  or  payment 
of  uj  penalty  or  aom  of  money  aader  any  coovic- 
uon  or  order  aa  pwoel  of  the  damagea  he  oeeka  to 

recover,  or  If  he  prove  that  he  vas  tropriaoaed  under 
tudi  conviction  or  order*  and  shall  seek  to  recover 
dao»gn  for  any  such  imprisonment,  he  shall  not 
ircover  the  amount  of  such  penalty  or  sum  so  levied 
or  paid,  or  any  sunt  beyond  the  sum  of  Iwo-pence 
u  lisnuigei  for  such  imprisonment,  or  any  costs  of 
loit  vbitsoever*  if  it  shall  be  proved  that  he  was 
tctotll}'  guilt}'  of  the  offence  of  which  he  was  so  con- 
victed, or  that  he. was  liable  by  law  to  pay  the  sum 
be  was  so  ordered  to  pay,  and  (with  respect  to  such 
inpnuoment)  thnt  he  bad  unde^ne  no  greater 
pmiibBiait  tbm  that  asuigned  by  law  for  the  offence 
of  vhi^  he  was  ao  convicted,  or  for  Donpaynient  of 
the  MUD  be  «aa  so  ordered  to  pay. 

XIV.  That  if  the  plaintiff  in  any  such  action  shall 
nconr  a  verffiel,  or  the  defondant  afaall  allow  judg- 
ment to  pais  by  debalt,  aueh  pl^ntiff  shall  he  en- 
titled to  oosts  as  if  this  act  had  not  been  passed ; 
or  if  it  be  stated  in  the  declaration,  that  the  act 
compWuted  of  was  done  malifiiously  and  without 
reasontble  and  probable  cause,  the  plaintiff,  if  he 
recover  a  Terdtet  for  any  damages,  or  if  the  defend- 
BDt  alio*  judgment  to  pass  against  him  by  default* 
shall  be  entitkd  to  bis  full  costs  of  suit,  to  be  taxed 
as  betwam  attoniey  and  client ;  and  In  every  action 
spiojt  a  justice  of  the  t>eace  for  any  thing  done  by 
bin  in  the  exeeuUon  of  his  office  the  defendant,  if 
be  obtain  judgment  upon  verdict  or  otherwise^  shall 
in  all  cases  be  entitled  to  his  full  costs  in  that  b^alf, 
to  be  ta»d  as  between  attorney  and  client. 

XV.  That  thta  act  shall  extend  only  to  Ireland. 
XVL  Tbattlua  aet  ahall  commence  and  take 

(Stct  M  the 

XVIL  After  OHnniencenierit  of  this  act  the  fol- 
lowing statotea  or  pans  of  atatutea  repealed.  10 
C>r.l.st.al.e.l6.(L)  4S0.3.e.l4a.  43G.8. 
cUl. 

XVIII.  That  this  aet  shall  apply  for  the  protec- 
tion of  all  persona  for  any  thing  done  in  the  execu- 
ti(Hi  of  their  office,  in  all  cases  in  whicht  by  the 
provisions  of  any  act  or  acts  of.  parliament,  the 
■everal  sutotea  or  parts  of  statutes  herein-before 
neatiooed  and  by  this  act  repealed  would  have  been 
siiptteable  if  this  act  had  not  passed. 

XIX.  That  this  act  may  be  amened  or  repealed 
by  lay  act  to  be  paaaed  in  the  present  aesskm  of 

— 

26iA  March,  1849. 
A  BILL*  TO  ALTER  AND  AMEND  THE 
LAW  RELATING  TO  PROCEEDINGS 
BY  ATTACHMENTS  IN  COURTS  OF 
HECORD  IN  THE  CITY  OF  DUBLIN, 
AND  OTHER  BOROUGHS  IN  IRELAND. 

JVofc — The  words  priatsd  ia  haliu  are  peopoesd  to  be 
inwrted  in  tba  comaiH— ■  '_.  

-  Prffvod  nA  teei«ht  hi  fej  Mr.  BtjMM  and  Mr. 
Kilted  M.  Vn. 
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Whereas  It  is  expedient  and  would  tend  to  the  mor« 
beneficial  administration  ofjustice  in  the  Court  of 
Record  of  the  borou^  of  Dublin  and  in  the  oourta 
of  reoord  of  other  bwoughs  in  Ireland,  and  would 
prevent  the  improvident  and  iiyurioua  aeiaire  of 
gooda  in  socb  borough^  if  the  proeasa  now  in  fores 
of  proceeding  by  way  of  attachment  of  gooda  for 
compelling  the  appearance  of  a  defendant  as  wdl  m 
the  proeeu  of  foreign  attachment  in  the  aald  oonrti 
weretoceaaeandd^ermine:  be  it  therefore  enactc4 
by  the  Queen's  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  spiritoal  and 
temporal,  and  Commona,  in  this  present  Parliament 
assembled,  and  by  the  anthority  of  the  same,  that 
from  and  after  the  pattmg  of  this  acty  it  shall  not 
be  lawful  for  any  person  to  proceed  by  way  of  attach- 
meut  against  the  goods  of  any  person  or  by  foreign 
attachment  in  any  court  of  reoord  of  any  borough 
of  Ireland. 

II.  And  be  it  enacted,  that  from  and  after  the 
patting  of  thit  aet  no  person  shall  have  power  to 
attach  the  goods  of  any  defendant  upon  any  process 
of  attachment  issuing  out  of  any  court  of  record  of 
any  borongb  in  Ireland  to  compel  such  defendant  to 
give  spedal  bail,  bat  that  in  all  caaea  where  the  oanaa 
of  action  shall  amount  to  the  sum  of  ten  poumlt  or 
upwards  the  plaintiff  shall  prooeed  by  way  of  pro- 
cess i»uiug  out  of  said  court,  and  returnable  to  the 
same  on  or  before  a  certain  day  to  be  named  and 
specified  in  the  said  process,  and  shall  serve,  the  de- 
fendant or  defendants  personally  with  a  copy  of  the 
said  process;  and  if  such  defendant  or  defendanu 
shall  not  appear  at  the  return  of  the  process,  or 
within  four  days  after  such  return*  in  such  case  it 
shall  and  may  be  iHwful  to  and  for  the  plaintiff  or 
plaintiffs,  upon  affidavit  having  been  made  and  filed 
in  the  said  court  of  record  of  any  borough  in  Ire- 
land of  the  personal  service  of  Much  process  aa  afore- 
said (which  affidavit  shall  be  filed  gratis),  to  enter  a 
common  appearance  or  file  common  bail  for  defen- 
dant or  defondanta,  and  to  proceed  thereon  as  if 
tuch  defendant  or  defendants  had  actnalW  appeared. 

IIL  And  he  it  enacted,  that  such  affidavit  of  aer* 
vlee  of  such  process  shall  and  may  be  made  before 
any  mayor  or  recorder  of  any  borough  out  q{  the 
court  of  record  whereof  such  process  shall  issue. 

IV.  And  be  it  enacted,  that  upon  every  copy  of 
sueh  process  to  be  served  upon  any  defendant  shall 
be  endorsed  a  notice  to  such  defendant  to  the  intent 
and  meaning  of  such  service  to  the  effect  following; 
that  is  to  sav, 

A.  B.  You  are  served  with  this  process,  to  the 
intent  that  you  may  by  your  attorney  appear  in  the 
ooort  of  record  of  the  bcwough  of  at  the  return 
thereof,  bang  the  day  of  In  order  to  your 
defence  in  this  action.** 

Which  said  notice  shall  be  si^ed  by  the  attorney 
of  the  plaintid' or  plaintifih  with  bit  Chriatian  and 
surname,  and  thereunto  shall  be  added  his  pWoe  of 
residence,  and  for  which  notice  no  fee  or  rewaid 
shall  be  demanded  or  taken. 

V.  Provided  always,  and  be  it  enacted,  that  no 
plaintiff  shall  enter  a  common  appearance,  or  file 
common  bail  for  any  defendant  unleaa  the  plaintiff 
or  his  attorney,  or  the  attoruey  employed  for  the 
purpose  of  having  the  process  personally  served, 
shall  make  affidaWt  in  writing  that  such  plaintiff  or 
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■ttomejr  (u  the  eaie  nay  be)  knows  the  person  m 
•wearing  to  nich  eervioe,  and  that  sa^  plaintiff  or 
attorney  (ea  the  case  mzy  be)  believes  that  sueh 
proeeaa  has  been  personally  served  on  tlie  defendant 
nt  sueh  time  as  such  |WSon  shall  have  sworn  to,  and 
Id  whidi  affidavit  the  addition  and  place  of  residenee 
of  the  person  so  swearing  to  such  service  shall  be 
Inserted,  which  said  affidavit  shaU  be  filed  gratis. 

VI.  Provided  always,  and  be  it  enacted,  that 
whenever  it  appears  to  the  court  out  of  which  the 
process  issues  that  all  due  diligence  has  been  used 
to  have  the  process  of  the  court  personally  served, 
yet  that  under  the  special  circumstances  of  the  case 
appearing  to  the  court  by  the  affidavit  of  the  plain- 
tiff or  his  attorney,  or  the  attorney  employed  for  the 
purpose  of  having  the  process  personally  served, 
that  it  was  not  possible  by  reasonable  diligence  to 
effeoi  pmonal  serviee,  that  then  and  m  such  case  it 
shall  and  may  be  lawful  for  the  court  out  of  which 
the  process  issues  to  snbstitnte  soch  other  kind  of 
service  as  to  them  shall  seem  fit. 

VII.  And  be  it  enacted*  that  so  much  of  en  act 
passed  in  the  third  and  fourth  years  of  the  reign  of 
her  present  M^esty,  for  ihe  regulation  of  municipal 
corporations  in  Ireland,  es  relates  to  the  process  oi 
attachment  of  goods  and  the  process  of  foreign  at- 
tachment in  the  courts  of  record  of  boroughs  in  Ire- 
land, and  id  inconsistent  with  the  provisions  of  this 
act,  shall  be  and  the  same  is  hereby  repealed. 

Vin.  And  be  it  enacted,  that  this  act  may  be 
amended  or  repealed  by  any  act  to  he  passed  in  this 
sesrimi  of  ParluunenL 


18.  Th*t  at  ths  Qurtcr  8«stlo»  for  which  luch  aotioe 
thiill  be  gLves  ths  eoort  ebtll  prooMd  to  bear  vul  dctertnine 
the  appeal,  or  tliey  may,  if  they  think  at.  adjoaro  it  t«  the 
following  BeeBiuDB ;  and  upon  the  hurin|[  of  eooh  tppesl  the 
court  may  mltiffate  any  penalty  or  forfeiture,  or  they  msy 
conBrm  or  quash  the  a4iudicatiom  and  order  any  money 
n^d  bj  the  appelUnt,  or  lavled  by  tUetress  npoo  bis  goods, 
to  bs  rstomsd  to  Urn,  and  aaf  also  order  sach  farther  lati*. 
botion  to  bs  made  (o  the  party  injared  aa  titey  auy  judf^e 
tea^nable ;  and  they  may  make  euch  order  ooncemiDg  the 
ootta,  both  of  the  adjudication  and  of  the  appeal,  a»  they 
may  think  reaMnable. 

19.  That  in  oaae  the  mayor  or  justice  to  whom  the  selnire 
of  any  sheep,  lambe,  or  oattle  suppoaed  to  be  hifeoted  ai 
sforeaaid,  or  of  any  meat  auf^oaed  to  bo  uatt  tor  bnmao 
food,  may  hare  been  reported,  shall  upon  laqniry  order  the 
•ame  to  be  restored,  and  in  case  It  appear  to  sooh  mayw  or 
Joados  Uat^ers  wss  a  probable  eansa  of  aeisoro,  then  and 
In  attch  case  audi  mayor  or  juMtiee  ahall  gnat  a  certificate 
to  the  party  making  the  aeisnre  that  tbore  was  each  proba- 
ble caaaa,  and  In  saob  ease  the  person  or  persona  who  aiaAe 
aooh  aeisnre,  beinv  a  person  or  penoua  acting  under  the 
authority  of  this  ftot,  or  of  any  order  made  hi  puraoauoe 
hereof,  ahall  not  be  ItaMe  to  any  aetion.  indictmeut.  or  ottier 
auit  or  proaecutloa  on  account  of  such  eeisure ;  and  la  oass 
any  action.  Indictment,  or  other  suit  or  proaecotUm  shtf  I  be 
eommenced  and  bronKht  to  trial  against  any  persea  or  parw 
sons,  being  a  person  or  peraoas  aetl^  aaier  aeeh  taAatitf 
asafors>aidt  oaMOOuat  of  tbsseiMreoeavanlBuIs,  parU 
of  animda,  h^r.  straw,  fo^Uer,  or  other  artielaa  aslsed  aa 
fbrfsited  under  this  act,  or  of  any  order  or  orders  made 
nndw  the  authority  of  the  tame,  wherein  a  verdict  shall  be 
given  agtinsttbe  defendant  or  defendanU,  if  t|ie~t;Ourt''ol- 
Judge  before  whom  sueh  Information  or  suit  shall  have  been 
tried  sMl  have  eertlAsd  on  tbs  ssU  rsoord  that  there  was 
a  unliafii  eaass  far  aiich  aetsars^  then  ths  flalatU;  bssUsa 
ft>e  tMnf*  selud  or  the  rahie  thereof  shsl  sot  be  sotttlcd 


to  above  trf.  daasircs,  nor  to  any  oorts  of  nit,  aitU 
the  defsiidaat«r  dsfMsaU  ia  sa*  gniiimiw  ^  ^ 
above  la. 

.  SO.  That  tMs  not  duJI  eontiaaa  In  fsrsff  astBthc  la^ 
Ssptember,  IBM.  and  if  parUameot  bs  tksariitii^tkn 
ftarthsT  until  ths  tad  of  ths  then  sessloik 
SI.  Act  not  to  affset  the  rights,  &e,  ofths  dty  Us. 

don. 

SS.  Tbst  this  act  may  bsansaded  or  repiiMb|^«, 
to  bo  irasstd  Id  this  aaaaion  of  parttameat. 

Gap.  CVHL 
An  act  for  enabling  Ber  Hi0eM7      tstaliUsh  ssd  buMm 
diplomatic  rdations  with  the  smrerdgn  of  thi 
states.  [4th  Septanbw,  iMtj 

CAr.  CIZ. 

An  act  to  authoris  e  tlie  Indoanre  of  oertaia  Uiuli  b 
anee  of  a  special  report  of  the  iaetosure  fftTntniawm 
for  England  and  Wales.  [4th  Septea^,  ig^g.' 

Cap.  ex. 

Aa  set  to  alter  the  prorisioos  relating  to  tiMcbirpifctth 
raUsf  of  tha  poor  Id  unions.       [4a  SqSSHbw,  JSH] 

Cap.  CXL 

An  act  to  amend  so  act  of  the  tenth  year  of  bs  prnot 
MsJesty,  for  aoisaAng  Che  laws  retating  to  Du  Mtni 
of  tha  poor.  [4tb  Ssftnte,  IM< 

Cap.  CXIL 

An  act  to  oonsoUdate,  and  coatUiae  in  ferce  for 
and  to  the  end  of  the  then  next  session  of  pBrliMmi,iki 
owtropolltan  eommissiooa  of  sewers.   [4th  Bift,  iw.] 

Cap.  CXUL 
An  act  for  the  AirUisr  smsndmoat  of  ths  setanhtiif  utb 
DubliH  police.  [iA  Stp.  m] 

SecL  1.  AppoltUmeHt  of  CJerkt  mni  Offietn  ii  DkUi 
PoUe*  Office*  vetttd  im  tktChUfor  Csdtr-W 
tary  of  Lord  iMuttmant. 

9.  AtsM^e  Lofor  ratrnd  undtr  S  |r  S  TacTK 
wmghBdmribad  as  Ika  "  hmadim- Um^  k 
flsrtats  eaass. 

3.  Powen  fir  iht  S&tevtrp  PoSti  Tu.  Dm- 
summ/  Jwttieea  9f  Police  Disfrict  m  DMt  t» 
have  tame  powers  within  ThtbliM  Uttitfttit  n 
Jitsriees  have  im  amg  Ceuitti/  ta  Metl 

4.  Ppver  te  i>i«usoiwf  Jaetiees  to  rehet  Ai  tm 
^wa  Zioaasci  tn  re^Mot  o/"  Csmi^ii  ntbr  biA 
Act,  S7  O.  S,  saiftoiaerssafSWtMisph. 

y  Power  to  Commiatioiun  e/MiesleiikirlUiei 

Coach  Stands, 
t.  pMDsr  10  CbsHnisnsMrs  of  PeUm  Is  Vmm  mi 
Stoge  Cerriageor  C^aaiUilB^  ni  Ddluw 
the-  Dietritt  adpiming. 
?.  Power  to  CommiaeioMrstOfiraiUBitsmlsDnm 
of  Jiaekatg   Carrkufoe,   fc.     A  til  timif 
grantin}/  liemte,  an  Abrtraet  of  (ic  Zsm  ed  4 
Tiehet  to  be  given  to  Driver,  ^. 
a.  A  Fee  of  is.  6d.  to  be  paid  fir  Uteem  gmld 

under  this  Act,  and  \».fore»ayBaiml. 
0.  Penal^om  Permns  AetiMtatDrben,i^mim 
having  Zswes  and  Tielcf;  asrfesmp"*" 
snfiring  ptrsota  to  act  as  iViaaew  0mm 
mot  being  Heented.  Prmalm. 

10.  Pertons  ayphpngfir  Ikmma  m  d^  tn^etiti 
■I mm^ snitdmtk  m  m  fjffcals,  /r  rti wc  Pt- 
■■4^  m  pmmns  emUng  felae  npniaU^ 

11.  WlmmDnmenor  Cemt^orsehngetiwiadm 
theii  sfte/f  give  notice  to  commisumirL 

}i.  Periiculars  of  Ueeneee  to  be  eiOmd  n  i  Ud* 
the  Office  of  Comndethnm,  wUek  iWh  » 
rfawss. 

IS.  ZjosMwf  Arjasre,  fa.,  to  wmMt  7U««» 

U.  l^'^draldomqfUmiiAt&Hf^^^ 

to  Cammitiionert.    Penalty  for  NtgUA 
•16.  When  Tiehett  are  defaced  or  hit,  va  im  «*' 
deUw^red,  en  pagmemt  of  "U.  fir  XU  wm-  ff 
Tielm  akaU  bo  faaad,  tohod^Mienier  Hi^ 
Commuwners.    PenaUgfir  Mijfc* 
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«  XiMMf  «r  ittmti  «  JfiMl»> 


17.  Prtfpriitar  to  rtr«ia  <A«  Xiom*  ^  Driwtrt  or  Csa- 

imeCort  tmpbmtd  fiy  An^        pndme*  (Ami  m 

MM  ^  QmpmiMt. 
IS.  MagiatraitM  to  ktar  and  dHtrmiM  JypHfax. 
19.  AgnrmaU*  bttvtm  Drimrit  ^e.»  aiid  iV«|H«rtora 

to  ic  in  H'nttM. 
30.  F^ocMdiagt  wHk  mptet  to  ZwMBit  m  ff«f*>V 

Sermei. 

SI.  Liwcn  ^Mffbtrtvoktdortm^MmJtditfJiutiMa. 
22.  PntmUf  «a  /Vim  «e<ny  «  Drioor^  mittktr  It- 

ctamd  er  »oU  wMmI  CmMri  PrapirUtar. 
S3.  AnuAnffnl  for  Jirum  DrMag  mud  w^kl  Jfii- 

M.  fVoM^^  >br  com  wAm  «Mr«  iVopirtorc  (ta 


2L  Pewtf  to  miiigatt  PtmaUitt, 
96.  Act  Mjr  b$  amtrntUd, 

'  WlwrMsu  Mt  WM  pMMd  tnthe  forty-«t|ktyw*rtbe 

*  mga  of  U«  Ute  II^}wl7  Klog  Oeorye  tfas  TUrd.  for  tfas 

■  nor*  «aMMl  MkdtfftntioB  trftlMoae*  oTajHttoe  ofthe 
'  pcM,  aad  for  tht  mors  effeetoml  prevontlvi  of  Moatao 

*  witUm  tha  4ta«riet  of  DiMm  mt/tn^oUa,  and  tk»  Mid  act 
'  warn  amended  tgr  an  ■ctpawodlii  thp  flfth  yoar  of  thowtipi 
'  of  King  Cleorgt  th*  Fouth:  and  whoreu  another  act  wat 
'  paaaed  io  the  seidoa  of  ParUament  boldoo  in  the  stztb  aod 

*  teventh  y«an  of  the  reign  of  King  WiUiaat  the  Foorth, 
'  whereby  a  Dew  aad  more  effident  ftyttem  of  police  wa«  ««• 
'tabtishedvfthiii  the  limit*  of  the  said  district:  aod  whereat 
'by  Mveral  acta  pa»ed  in  the  flnt  year,  and  In  the  lesaionH 
'  of  Parltameitt  hoiden  reapectiTely  io  Uw  ftrat  and  aocood, 
'  oaeood  aad  third,  and  tMrdandftmrtliynreof  bcrpreaeot 
'  Ma3t«ty*a  ral8%  the  liadta  of  the  aald  diitriot  were  dtered. 
'  and  divan  eaaetm— to  made  in  reftreoo*  to  the  mid  die- 

■  trict,  and  br  the  more  dfeetnal  maintenance  and  regulation 

*  of  the  pofioe  thenb:   and  whereat  hy  «n  act  of  tlte  flfth 

*  year  of  heraaid  Jli^eaty's  reign,  tothnled  «a  aet  far  im- 
'  prvnMf  lit  IMtMn  potiet,  ftirther  promloas  were  made 
'  rtAmting  to  the  aame :  -and  whereaa  it  ia  expedient  to  amsod 
'  certata  of  the  proTislona  of  the  aaid  acta  in  manner  foUow- 
'  ing :  and  whereaa  an  act  waa  paaaed  in  the  Parliament  of 
'  Irtlmmd  in  the  thiity<seventh  year  of  the  reign  of  hia  late 

■  MeJeatvXto(Oeafy*  the  Third,  intttoledmiwt^^aNUMif. 
'  iay  mid  rtdmemg  toto  one  act  of  parliumtmt  thm  lam  rtfat* 
'  imff  to  kmekm^  mmd  atkw  «prri^«f  p^g  ui  lit  if 

*  DnUIn,  it*  MtAarftt  muf  kierlko  and  witAta  anen  iiitl*« 

■  tMrreitf,  whidi  act  has  been  amended  Iqr  aeveral  aubaequent 
'  acta  :  and  whareas  by  the  aaid  redted  acto  of  the  tUrty< 
'  aercnth  and  farty<eiKht  years  of  the  reign  of  lua  lata  Ha^ 
'  jeatj  King  Oaargt  tiu  Third  it  ia,  amoi^t  other  thln^ 
'  provided,  that  the  snperhitendent  magiatrate  and  dirisional 

*  joatieeo  appointed  imder  the  said  acU  reapectiTely  ahall 

*  retain  and  eBpli)y  certain  dwJu  aad  other  ofieera,  nnder 

*  the  ragidationa  thatdn  mentioned,  and  It  b  expedient  to 

*  amend  tbm  add  prMalona :'  be  it  tberefinw  eoaeted  by  the 
Qaeen'a  moat  exoeOint  BC^eaty,  by  and  with  the  adrloe  and 
cooaent  of  the  t-ords  i|^ritnal  and  temporal,  and  Comm<»», 
in  thia  preeent  ParllaaMnt  astemblod,  and  by  the  authority 
oftbeaasie,  that  ftom  and  after  the  pasiing  of  thia  act  tlie 
power  of  ^^idutmeot  of  all  such  derlta  and  oSkters  as  afore- 
eud,  aad  of  all  other  derlu  in  tlie  police  department  of  the 
pobee  ifiattlet  Dabiix  metropolis,  or  In  the  departmeat 
r abating  to  <ech  hackney  or  other  carriagea  as  aforesaid,  or 
to  the  leedft  of  leuu,  ftnea,  penalties,  or  monies  in  reqtect 
at  thm  lamek  shaB  be  rested  in  the  Chief  Secretory  or  the 
Under  geeretmy  Cor  the  time  being  ^  the  Lord  Lieoieoant 
or  other  <ddef  governor  or  goreraora  of  Irelmd,  and  not  In 
the  diriwa&al  jostices  or  any  of  them. 

2.  *  And  whereaa  by  the  said  recited  Aot  of  the  second 
'  juiA  third  Jmn  of  the  reign  her  present  Majesty  it  la, 
'  aaooget  elfaer  tbiugt,  tnaoted,  tliat  in  any  case  where 

*  th*  valne  of  any  hooae  or  tenement  aaaeased  nnder  the 
'  aaid  act  ehtfl  not  amoont  to  fire  poonda,  if  the  ooenpi'tr 

■  aad  Ua  laimiilalt  leeaw,  by  any  writing  nnder  their 

■  fciada,  ahdl  foqUre,  and  H  the  aaid  Joaticea  shaU  by  a 

■  miunic  agree  thereto*  eoeh  immediato  leaaor  ahall  be 


'ntodlMtaadof  awhoDe^lw.  nd  mh  W%oto  fro» Ite 
■  rate  may  be  made  (not  eaeeedtng  Ten  ftr  CSmImr)  in 
*  the  said  Joalkee  shall  by  auob  mlnote  allow,  and  anhject  to 
'  each  further  regalattooa  as  In  the  said  aat  contolned :'  be 
it  enacted,  that  in  any  caae  where  the  immedidte  lessor  of 
any  hooae  or  tenement  may  nnder  the  aaid  redted  aot  be 
rated  Instead  of  the  oecapier.  if  at  the  time  of  maUng  any 
rate  the  name  of  sndi  immediate  lessor  be  not  aecorataly 
known  to  the  persona  making  the  Tate  it  shall  be  aofident 
to  deseribo  him  therein  as  the  *'  ImmeAate  leaaor,"  with  or 
wltbont  any  name  or  Anther  addMon;  and  aneh  rato  ahal 
be  bdd  to  be  daly  made  on  Um  or  bar  by  inch  deseripHon, 
and  ahall  bo  reeewarable  fnm.  him  or  her  aceording^,  not- 
wifliBtanding  any  error  or  defeot  In  his  or  her  name  or  do^ 
aerlption,  or  the  entire  enieaien  of  each  name  therdn. 

8.  That  after  the  paaaiag  of  this  act  the  several  coUoeton 
appmnted  to  receive  the  police  tax  or  rate  under  the  pro- 
visions of  the  said  redted  acta  or  any  of  them  (after  anch 
demand  made  aa  in  the  add  recited  act  of  the  second  and 
tUrd  years  of  Iwr  preeent  Majesty's  reign  mentioned,)  io 
adtftion  to  ^  other  modes  and  povrers  heretofttre  prorlded 
by  o^y  ftnaer  not  or  oeta,  may  odleet.  levy,  soe  for,  aad 
reeowttaoiMyalleotazorrate,  or  any  part  of  the  aamo 
tram  all  and  every  pefoaaaaad  pervon  who  now  are  or  is  or 
heterflw  ^nll  be  HaUe  to  pay  ^aama,  by  all  the  ways  and 
means,  aod  with  tiie  like  remedlea  and  poweralneaBeofaoD. 
payment,  aa  the  gmd  jury  cess,  or  the  money  applotted  on 
the  eeverd  persons  liable  to  pay  ^e  aame,  may  be  collected 
and  levied  in  any  county  in  Irtland;  and  the  diriatooaljns- 
tteee  of  the  police  dlatrfet  of  Dublim  metropoUa  or  any  one 
of  them  shall,  for  the  purpoees  of  ratobV)  lo^yliVi  M'  enforc- 
ing payment  of  such  poHoo  tax  or  rate*  hare  and  axerdae 
the  aame  powers,  antboiMes  aod  jnrlaaetlmi  wMdn  the 
pdiee  distriet  of  i>«UtN  metropoHe  aa  any  jastiee  or  jnstleaa 
of  tlw  peaoe  of  any  eoonty  in  hthiid  haa  or  have  or  can  of 
abaU  lawfUty  have  or  exoreiae  within  Us  or  their  reapectiva 
oonnty  with  reopeet  to  any  grand  jnty  cess  to  be  ralsoA 
wltbin  the  same. 

4.  '  And  whereaa  by  the  tMrty-aeventh  year  of  the  rdgn 
'  of  his  late  Uajesty  King  Oem/e  the  Third,  an  act  for 
'  amending  and  redueinQ  into  one  act  of  Parliament  the  tawt 

*  relating  to  kaekntf  and  other  carriage*  plying  im  the  city  of 
'  Doblin,  it*  MtiarAr  emd  libertiee,  and  within  arm  miUn 
'  thereof,  it  is,  amongst  other  thinga,  enacted,  that  the  ai^ 

*  perlntendent  magistrate,  firom  time  to  time,  may  alter  and 
<  increase  the  fines  to  be  paid  or  the  rmts  upon  thellcenaes 

*  by  him  granted  imder  the  s^d  act  now  in  recital,  provided 

*  the  aame  he  not  increased  above  one  fourth  part  more  than 

*  the  flnea  and  renta  tberdtabefore  mentioned,  and  to  malie 
'  aneh  rolea,  orders  and  regulations  for  the'purpoae  aa  to  bim 

*  ahall  aeem  meet,  and  to  ^ter,  vary,  amend,  or  annul  the 

*  same,  provided  every  such  ahemtimi,  rule,  order  and  regu. 
'  lation  reepeetii^f  the  fines  or  renu  ao  made  by  the  anper- 

*  intaodent  magbtrate  ahall  be  approved  of  by  the  Lord 

*  Chaoeellor  or  Lords  Gommlsdonera  of  the  Great  Seat,  aod 

*  the  Chief  Judges,  or  any  three  of  them :  and  whereaa  no 

*  power  is  thereby  given  to  reduce  the  said  fines  or  rents  * 
be  it  enacted,  that  the  divisional  Justices  of  the  i^d  police 
district,  in  ease  they  shall  think  fit,  with  the  approval  of  the 
Lord  Lieutenant  or  other  chief  governor  or  governors 
treland,  trvm  time  to  time  may  reduce  the  tlDes  to  be  paid 
or  the  renU  to  be  reserved  upon  the  licenses  heretofore 
granted  or  hereafter  to  be  granted  in  respect  of  any  car- 
riages under  the  i^  last  redted  act,  or  any  act  amcsding 
the  same,  er  aftetwarda  from  time  to  time,  with  like  ap< 
proval,  to  Inoreaee  tlie  same  aa  they  may  aee  fit,  provided 
that  any  such  flnea  or  rrata  shall  not  be  increased  so  as  at 
any  time  to  exceed  the  amount  now  payable  for  the  saoM. 

b.  That  from  and  after  the  paaaing  cf  this  act  the  com- 
missioners of  pdice  of  DtMin,  with  the  aiqn^>val  of  the 
chief  or  under  secretary  of  the  Lord  Lieutenant  of  Ireland, 
to  appoint  or  to  alter,  as  oecaaion  may  require,  the  standa 
or  atations  for  hackney  or  other  carriages,  and  also  stations 
coomonly  calM  haaawds  for  tiie  same,  wlthiA  the  harov^ ' 
at  DaUim  and  the  Aitrlet  adjoinbig  the  aame.  al  defined  io 
lha  aaid  laah-rooKM  act,  or  any  act  amending  the  aame. 

«.  That,  notvrilbatoBffiivanythlBg  in  t£e  said  last'Cedted 
act,  or  any  aet-or  aela,  the  add  L^nnhlBaUHierH  of  Police 
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BW7  Umdm  mj  OMtropQltUa  itag*  «arria^  or  onblbu  to 
td;  or  esrr;  pMMOgm  batween  mij  put  of  the  boro«^  of 
I)ubli»  mad  maj  other  part  of  the  mmH  borooirti  or  of  the 
DUtrict  a4}olalng  the  Bame  aa  defined  under  the  «^d  reelted 
act  of  the  97  Oco.  8*  or  aoj  act  amm^nff  the  saoM,  or 
betwcea  way  part  of  the  eaM  dietilet  and  any  other  part  of 
the  laid  dbtriot,  and  to  fli  aneb  ratal  of  flnea  and  rtiita  to 
bo  p^d  ts  mpeet  of  each  Ueeaee  of  anjr  aueb  netn^t^tan 
ttajc*  carriage  or  omaibas,  aa  tbe  eaid  eomniiutonen  aball 
dpem  St,  and  a*  ihall  be  apim>Ted  b;  the  Lord  Lieutenant 
or  other  chief  governor  or  gOTCDore  of  Intamd ;  provided 
that  euch  rente  and  ii^ai  ahall  not  eiceed'  tbe  highest  rate 
of  rent  or  fine  bow  or  fop  tbe  Iieinir  payable  in  reepect  of 
any  other  hackney  carriago  in  Duhlin,  and  ao  other  duty 
diall  be  payable  forthe  aami;  and  the  provMoiuof  theaald 
laat-reeited  act*  and  of  any  ant  or  nets  ammAng  tba  laaie, 
iball  extend  aad  applf  to  aueh  carriage!,  and  to  aneh  rente 
and-Anei|  to  far  aa  tke  mum  are  apptieable. 

7.  That  the  aald  eommisrionen  may  grant  a  Ueaaea  to 
act  as  driver  of  hackney,  job,  and  other  carrlagaa  UeeiiMd 
for  the  aoc<»nmod«tioa  and  eoDveyaaee  of  paesngira,  or  as 
driver  or  as  conductor  of  metropolitan  stage  eairtagea  or 
omnihttsea,  (aa  the  case  may  be.)  to  any  person  whs  shall 
produce  such  a  certificate  as  shall  satiafy  the  laid  bomIs- 
sioners  <rf  his  good  behaviour  and  Atnaii  for  saeh  ailaatioa 
laapeotlv^;  provided  that  no  prnoa  shall  bo  Boanaed  aa 
andi  driw  as  afomaid  who  U  nudir  alaloan  years  of  agai 
and  In  every  sudi  Uoatise  diall  be  apoeHM  the  nnmber  of 
aneh  licence,  aad  the  proper  name  aad  sarnama,  and  place 
of  aiiode,  and  age,  and  a  description  of  tbe  person  to  whom 
sach  license  shall  be  granted ;  ud  every  aneh  license  shall 
bear  date  on  tiie  day  on  which  the  same  shall  be  granted, 
and  sliall  continue  in  force  antil  tbe  thirty-first  of  D»- 
eemier  next  after  the  date ;  or  if  granted  in  the  month  of 
November  or  Dectmber  In  any  year,  tlien  to  continue  in 
force  until  and  upon  the  thir^-flrst  day  of  Ihttmbtr  in  the 
year  next  fcritowhig  that  bi  wfaieb  tba  aame  ahall  be  granted, 
except  the  aame  shall  be  soonw  revdced,  and  except  the 
Hmt  (if  any)  during  wUch  any  aneh  tteeHa  shall  be  sua- 
pended ;  and  on  every  license  of  a  driver  or  conductor  tbe 
said  commissioners  sitall  cause  proper  colurana  to  be  pre- 
pared, in  which  every  proprietor  (if  any)  employing  the 
driver  or  conductor  named  In  such  lioeiise  shall  enter  bis 
own  name  and  addreas,  and  the  days  on  which  such  driver 
or  conductor  shall  eater  and  shall  quit  his  aerrioe  reapeo- 
tively  i  and  la  case  any  of  tbe  particalars  entered  or  eo' 
dorsed  upon  any  lieenee  In  pursuance  of  tlUa  aet  iball  be 
eraaed  or  defaced,  ovary  aueh  Jieaiiea  ahall  be  wholly  void, 
and  of  none  effMt ;  and  the  aald  oommlsalooara  dull,  at 
tlie  time  of  granting  any  licence,  deUver  to  the  driver  or 
conductor  to  whom  the  same  shall  be  granted  an  abstract 
of  the  laws  in  force  relating  to  such  driver  or  eonduotor, 
and  of  the  penalties  to  which  he  is  liable  for  any  misoon^ 
duct,  and  also  a  metal  ticket,  on  which  thare  shall  be 
marked  or  engrave'l  his  ufilce  or  employment,  and  a  nnmber 
corresponding  with  the  auuiber  which  shall  be  inserted  In 
aoeh  lieenee. 

t).  'That  there  shall  be  charged  upon  and  In  respeot  of 
•very  aooh  Uoenao  to  be  granted  under  tba  authMi^  of 
this  aet  a  fee  of  two  sUUlngi  and  etxpaooa,  aad  npoa 
every  renewal  of  such  lloeneo  a  turn  of  oae  sUlHng,  to  be 
paid  to  tbe  said  Commissioners,  and  to  lie  1^  them  aptdled, 
after  payment  of  the  expense  of  such  ticket,  for  the  por- 
p)Aes  of  the  said  police  tax  or  rate. 

9.  That  from  and  after  the  first  of  JaMMmr$,  194B,  oo 
person  shall  act  as  driver  of  any  baokuey  or  oUMr  carriage 
as  aforesaid,  or  aa  driver  or  eoodactor  it  any  Metropolitan 
stage  carriage  or  omaiboi,  whether  aneh  paraou  shall  or 
Aall  not  be  the  proi^letor  of  inch  earrl^n  wItUa.  the 
Unite  of  the  said  Pdioe  dl«trict,  unless  lu  each  ease  suoh 
person  shall  bare  a  license  eo  to  do,  and  a  numbered  ticket 
granted  to  him  under  the  authority  of  this  act,  and  remain. 
tax  in  force  i  and  after  the  day  last  aforaaaid  evwy  pbreen 
who  shall  act  aa  such  driver  or  condaotor  without  soob 
licence  and  ticket,  and  also  every  person  to  whom  aUoause 
and  tidiet  shall  have  beea  grautad,  who  ahall,  except  la 
oompUaoce  with  the  provlaloai  of  'tUa  aet.  traaaf<ir  or  lead 
lush  Ueeoso,  or  pn'mlt  any  other  pereon  to  Me  or  wear 


eadi  tfcket.  shall  far  every  neb  offlMa  forfeit  t  m  » 
exceeding  fmy  dillUngs ;  and  every  froprietw  nWi^ 
knowingly  eoffw  any  peraon  not  duly  HecDssdniy^ 
aatbofl^  of  this  act  to  aet  as  driver  of  ib}  WksM  _ 
other  carriage  aa  afoNtaM,  eras  driver  or  Meta^ntr  it 
any  metropoUlin  stage  carriage  »  onudla^  of  «hu  \. 
shall  bo  the  proprietor,  ahall  ftar  every  saeb  sAeet  fvf«, 
snm  not  exceeding  forty  aMHUigs:  provided,  tbstMUiH 
herrin-befora  contained  shall  anljeet  to  aoy  pen)^^ 
proprietor  who  ahall  employ  aay  anUoenstd  persoutoia^ 
such  driver  or  conductor  aa  aforesaid  for  toy  timt  dm  q. 
cecding  twenty-fonr  hou^  or  any  noticenwd  ptngB  akt 
shall  be  so  employed  for  tbe  said  time,  opoo  proof  bciM 
adduced  by  the  proprietor,  to  the  utisllictioB  of  tbcjn^ 
before  whom  itMsh  proprietor,  driver,  or  eondoetorihiitt 
required  to  attend  to  answer  for  snchofltacet  iwpcHiniL 
tlu^  sneh  employment  wei  oceairiooed  by  uoadvoidtblt «. 
MMity)  and  that  every  proprietor  iriioahinscMplofnk 
untteneed  driver  N!*  condaotor,  and  every  such  uttcmij 
driver  cr  oottdoctw,  shdl  be  auhjeet  to  sll  tbcpovm 
prorialeoa,  and  prooOedinga  of  end  nnder  this  set  far  ^ 
act  done  by  sach  driver  or  coodartor  darinf  uA  np^. 
■kNA,  in  like  omnner  as  if  snob  driver  er  -niliiis 
been  duly  Uoenaed. 

(To  he  comtiMMtd.J  . 
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DUBLIN,  JUNE  16.  1849. 


The  apptbj  of  [riah  members  when  questions  of 
practical  im  porta  oce  are  brought  or  proposed  to  be 
brought  ooder  the  consideration  of  the  House  has 
been  freqaeatlj  the  subject  of  public  comment  and 
public  oondemnation.  This  feeling  of  indlflerence 
was  strongly  exemplified  on  Thursday,  the  7th, 
when  DO  House  wac  made  for  Mr.  Osborne's  motion 
to  inquire  into  the  lystem  of  Chancery  Estate  Ma- 
nsgemeeL 

The  honorable  member,  not  dismayed  by  the 
EQpineness  of  the  Irish  representatives,  managed, 
with  considerable  tact,  and  in  a  speech  delivered 
with  great  eamastness  and  much  happiness  of  ex- 
pression, ittcideDtaUy  to  bring  the  whole  question 
uodertfaeeoaaiderationof  the  House  on  the  succeed- 
ing evening  during  the  debate  on  the  Irish  Poor 
Laws,  and  to  carry  his  point,  aided  by  Mr.  Napier, 
in  obtaining  a  Committee  of  Inquiry.  We  augur 
great  public  benefit  from  a  thorough  investigation 
into  this  system  of  monst<>r  evil ;  we  observe,  by  the 
statement  of  Lord  John  Russell,  that  it  had  already 
occupied  the  attention  of  our  Chancellor,  who  has 
submitted  to  the  Government  a  plan  for  its  amend- 
ment. Thu  much  we  know,  diat  no  half  measure 
will  be  of  cficaey  to  remove  thii  mighty  sore  which 
if  all  but  eaoeerous.  It  has  spread  through  the  whole 
island,  it  has  removed,  from  its  natural  control,amll- 
lion  and  a  half  qf  renUl,  and  vested  the  power  of 
the  proprietor  in  an  execuUve  which  cannot,  and  if 
it  eoul^  does  not  know  bow  to  use  it  The  system 
goes  on  still  with  remorseless  energy,  and  threatens 
to  absorb  the  whole  country  within  its  grasp,  nothing 
too  vast,  nothing  too  small  for  its  meshes,  proper- 
ties of  £10,000  aiid£IOa-year  come  equally  within 
its  scope.  A  very  few  weeks  since  we  reported  an 
application  to  the  Master  of  «he  Rolls  that  the  Re- 


cover should  only  be  called  on  to  account  once  in 
five  years,  the  property  over  which  he  bad  been 
appointed  being  only  £10  a-year!  Xfarlejf  v.  ffun- 
ter,  (ante  p.  194.)  We  should  be  glad  to  know  how 
mucli  of  that  £1 0  a-year  found  its  way  into  the  hands 
of  the  creditor.  Assuming  Mr.  Vereker's  estimate 
in  his  pamphlet,  *■  Economic  Consideration  of  the 
Judgment  Acts,"  of  the  expense  to  be  correct — and 
we  have  every  reason  to  confide  in  its  accuracy^— 
the  costs  of  appointing  and  completing  the  appoint- 
ment of  a  receiver,  where  the  petition  is  umtpposed^ 
would  amount  to  £50;  adding  to  this  the  annual 
expense  of  accountiq^.  it  is  obvious  that  yeara  would 
stretch  into  infinity  before  this  miserable  property 
could  pay  tlie  debt  The  Master  of  the  Rolls  re- 
fused, and  very  pro|)erly  refused  to  comply  with  the 
application,  in  order  that  he  might  shew  the  utter 
uselessness  of  proceeding  against  so  small  a  property. 
Whilst  we  write  we  are  informed  that  on  Wednes- 
day last  an  application  was  made  to  the  Master  of 
the  Rolls  to  extend  a  receiver  where  the  debt  was 
only  £5!  The  expense  of  extending  a  receiver  is 
estimated  at  about  £25,  his  Honour  was  coerced  by 
the  act  of  Parliament,  and  was  obliged  to  make  the 
order. 

The  Court  of  Exchequer  hesitated  for  some  time 
before  they  drew  up  an  order  for  the  appointment 
of  a  receiver  over  £20  a- year,  but  were  coerced  by 
the  statute,  and  obliged  to  make  the  ap[>ointment 

It  is  not  merely  that  the  punishment  is  severe 
the  extreme  upon  the  unfortunate  debtor,  that  ve- 
denounce  the  ruinous  tendency  of  the  Judgment 
Acts,  and  the  management  of  estates  by  Courts  of 
Equity;  the  penally  may  be,  and  often  id  dispro^ 
portioned  to  the  ofi'ence,  but  if  it  wotild  detei'  i|n- 
providence  and  check  extravagani^  the'  tiancUou  of 
the  law  would  be  wholesome ;  it  is  because  th At  pcf^ 
nalty  affects  not  merely  the  delrtorbut  the  cr^ttoi', 
the  owner,  and  the  tenant,  (he  individual  ^aiid  the 
nation,  that  we  have  written'againat  it  "The^d^- 
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Diittee  will  do  wiwly /perhaps,  to  oondder  not  merdy 
tbe  maoagement  of  ettaCM  by  Courti  of  Equity  bai 
the  laws  which  mike  that  management  necessary — 
laws  which  pour  ^repertim  a  multhadliiaiBs 
rush  within  tbdr  eontroL 

The  statutes  which  resnlate  judgments  reqnfre 
to  be  extensively  modified;  as  a  security  affectiDg 
lands  judgments  should  either  cease  to  exist  or  be 
rendered  specific  liens  like  mortgages,  or  only  attach 
when  execution  is  sued  out  upon  them.  This  sub- 
ject is  more  calculated,  however,  for  the  contempla- 
tion of  a  lawyer  than  the  labours  of  tlie  committee- 
roMD;  evidence  may  be  useful  to  show  the  preju- 
dietal  nature  of  the  ereat  staple  security  of  this 
country:  but  what  will  fall  more  peculiarly  within 
Che  province  of  the  Committee  will  be  the  mamina- 
tion  of  a  class  of  witnesses  who  will  give  them  tlie 
grooudwork  of  a  meaaore  to  improve  the  manage- 
ment of  estates  which  are  placed  uodw  the  control 
of  a  Court  of  Equity.  It  nmy  be  alleged  that  the 
period  is  inopportune  to  devise  such  a  measare  when 
the  outcry  of  the  day,  when  the  legislation  of  the 
hour  is  directed  to  supersede  the  Court  of  Chancery 
nearly  altogether;  it  may  be  urged,  yon  are  your- 
selves inconsistent  when  you  advocate  an  improved 
law  with  reference  to  judgments  with  the  avowed 
design  of  rendering  it  more  difficult  if  not  impossible 
to  reach  real  property  through  their  medium.  By 
the  operation  of  tbe  Incumbered  Estates  Bill  the 
property  will  be  sold  first,  and  the  inquiry  as  to  the 
parties  entitled  to  its  produce  be  made  afterwards, 
and  by  a  change  in  the  Judgment  Acts  ^ou  will 
.  prodigiously  diminish  the  evil  of  receiverships. 

A  little  consideration  will  ahew  how  Inadequate 
to  meet  the  existing  evils  will  be  tbe  contemplated 
laws— how  illusory  the  idea  that  the  Court  of 
Chancery  will  be  superseded.  It  is  estimated,  from 
the  vast  increase  of  the  last  two  years,  that  over  a 
million  and  a  half  of  rental  is  under  the  manage- 
ment of  our  two  Courts  of  Equity.  In  ordinary 
times,  tbe  purchase-money  of  these  estates,  if  all 
destined  for  the  hammer,  would  be  thirty  millions. 
It  is  inrredible  to  suppose  that  this  vast  amount  of 
property  can  rapidly  change  bands,  but  the  fact  is, 
that  a  portion  of  it  is  not  destined  for  sale.  It 
]  belongs  to  minors  and  lunatics,  and  persons  under 
disability,  who  are  the  peculiar  objects  of  Courts  of 
Equity*  or  the  incumbrances  affect  but  a  life  estate, 
and  it  would  be  impolitic  of  the  creditor  to  incur 
the  expaise  of  making  out  title^  and  selling  a  limited 
interest.  In  all  such  cases  tbe  appointment  of  a  re- 
ceiver it  all  that  is  required ;  whilst  civilization  con* 
tioues,  whilst  real  property  is  made  tlie  subject  of 
family  settlement  and  of  business  transactions,  there 
must  be  a  controlling  power  vested  in  a  Court  of 
Chancery,  or  a  court  with  similar  powers  under 
another  name.  The  Incumbered  Estates  Bill  is 
tempcwary  ;  its  functions  will  merge  into  ttie  Court 
Chaneery. 

The  step  in  the  rig^t  direction  has  been  taken  to 
put  an  end  to  jobbing,  and  to  improve  a  jurisdiction 
which  is  susceptible  of  improvement.  We  trust  it 
will  be  carried  out  with  energy,  and  we  were  glad 
to  see  that  Mr.  Osborne  has  nominated  bis  Com- 
mittee^ and  is  pnpared  to  act  with  promptitude. 
Bla  aeleelioa  n  men  and  numbwi  was  judicious: 
Mr.  Oiboro^  Sir  R.  Peel,  Sir  J.  Graham,  Sir  W. 


Somerville,  Sir  J.  Romflly.  Mr.  Napier,  Mr 
sell,  Mr.  Bright,  Mr.  Henly.  Mr.  ^FiawTT* 
G.  A.  Hamilton,  Mr.  H*CnlIsgh,  Mr.  Pan  We»i 
Mr.  Turner,  Mr.  Trfment  Some  of  tk^litttNtMnS 
gentlebien  will  not  act,  and  tbeir pliccs  wiD  be ilU 
by  Irish  members.  We  look  to  ths  eindews  to  be 
laid  before  this  Committee  and  their  Repm 
deep  anxiety.  Tbe  germ  is  deposited' that  nut  b, 
productive  of  much  practical  good  to  iKlui  [| 
has  been  a  source  of  much  gratiflcalioo  to  u  thu 
we  have,  on  all  fitting  occauons,  reprobtted  ibt 
present  system,  laid  bare  its  enormities  and  am 
such  suggestions  as  we  conceived  likel;  tobeuH. 
tically  important ;  and  our  adinowledgsnti  n 
due  to  Mr.  Osborne  ibr  bis  tooflatteriiy  mimk 
to  our  usefulness. 

The  remediea  to  be  given  to  tin  Jo^meQt  tn- 
ditor  involve  questions  of  much  difflcuSy,  w  thtt 
they  may  at  onoe  be  certain,  yet  not  opprtwre, 
denned,  yet  not  offering  an  insurmountable  bsna 
to  the  transfer  of  property.  This  sobject,  n  n 
have  already  glanced  at,  is  a  fitodeforijiiriB 
thorouglily  acquainted  with  the  laws  sod  pnetia 
of  Ireland.  Can  none  such  be  found  tiMi|xiiif 
law  officers  of  the  Irish  Government,  orkiOl^ 
gislative  activity — every  le^slative  idea-io 
transferred  to  English  officials?  If  so,  itimito 
be  wondered  at  that  they  will  aoqoir^ttkm 
acquired,  a  prtffoaad  contem{A  for  thek^  ntioi 
menti  of  Irish  lawyers. 


Sib, 


The  course  to  be  pursued  on  die  ocon'od 
of  supplying  tbe  vacancy  In  Parliamnt  esucd  by 
the  judgment  against  the  lato  Mttdwr  fw  tlu 
county  of  Limerick,  f  William  Smith  Oltrien,) 
seems  not  to  have  been  clearly  uudentooi  Tbt 
effect  of  final  judgment  after  coavietioD  of  bfh 
treason  is  attainder,  and,  in  Ic^  pbrueologj,  i 
party  is  then,  but  not  before,  said  to  be  sttaiDted 
of  high  treason,  which  was  the  proper  term  to  bin 
been  applied  on  the  occasion  of  moTingfor^ 
issuing  of  a  new  writ  to  supply  the  vscanc;,  nt 
not  that  which  was  made  use  of— viz,  *<itdjodgt(i 
guilty  of  high  treason."  The  effect  of  attaintetf 
high  treason  is,  that  all  the  rights  of  citimship 
are  forfeited,  together  with  the  mh  ttf  tbe  pvty; 
and  tbe  awAil  sentence  of  the  law  shews  is  vbt 
detestation  and  horror  such  a  crime  vsilield  if 
our  ancestors.  It  appears  fnm  tbe  reoortiif 
Parliament,  that  this  crime  has  been  morejnnei 
amount  the  members  of  the  Upper  Horn,  loti 
John  Russell  having  adduced  only  twoiutuca  io 
the  Lower  House  of  motions  similar  totbttbenu 
the  mover  of.  Peers,  upon  beiu^  sttainted,  it 
once  lost  all  their  dignity  and  other  privilege,  idJ 
even  a  pardon,  which  was  the  prerogative  tbe 
Sovereign,  did  not  remove  the  attsinda,  h^i 
Bill  for  this  purpose  should  be  passed  ia  Firiii' 
inent,  as  in  ^e  case  of  Lord  Boliogbroke. 

The  idea,  that  though  the  Sovereign  hu  u  no* 
disputed  right  to  pardon  atiy  crimioal,  ;et  tb^ 
there  is  not  any  right  of  commutation  of  tlie  pm* 
ishment,  seems  almost  too  absurd  to  tsks  ooiiH 
of.    That  such  a  power  does  ea^  ii  s  Imii 
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rinidir.  to  those  flnt  principles  which  are  self- 
evideot,  and  yet  which  are  difficult  of  proof.  None 
dei;  that  a  whole  cootaiiM  all  'tis  parts ;  and 
pgrtapitinty  mat  a  littla startle  the  advocates  of 
tW  flbsnrd  Botioa  dreadf  apoheti  to  learn  that 
the;  do  io  fact  deny  thu  self-evident  trut^  for 
tb^  affinot  that  though  the  Sovereign  may  iiardon 
is  Mt,  ibe  caonot  in  parte. 

Your  readers  will  remember  the  historical  instan- 
cnvTconmntatioo  mentioned  by  Blacltstone,  under 
Ibe  title  •*  Execution,*'  liord  Cuke  and  Sir  Matthew 
Hilt  having  held  that  the  King  oould  not  change 
liie  puotshment  of  the  law  by  altering  the  hanging 
gr  tMireiag  mto  beheadings  Utough  when  beheading 
«u  part  of  the  sentenoe  the  King  might  remit  the 
rat. 

Even  m  Lord  CoWs  time  Uiere  were  instances 
to  the  contrary,  bat  he  maintained  with  bull-dog 
ferocity,  "Judieiuni  estlegibus  non  exemplit,"  upon 
»hich  Foster  remarks  that  the  rule  is  true  but  the 
mittske  in  the  applioatioa  thereofi  for  inconvenient 
anfe,  feandsd  on  mwcy  and  never  complained  of, 
is  undoubtedly  eufiieient  in  this  as  in  every  other 
case  to  detenntne  what  is  or  is  not  part  of  the  com* 
■00  law. 

Wliea  Lord  Stafford  was  executed  for  the  Popish 
plot  u  the  rrign  of  Charles  11,  the  sheriffs  of  llon- 
doa  bivii^  received  the  writ  for  beheading  him, 
pnitiosed  tlie  House  of  Lords  for  an  order  how  the 
jadgmeolihoald  be  executed,  Ibr  being  prosecuted 
hj  inpeadiBKBt  they  entertamed  a  notion  (said  to 
have  bean  ffwotenaneed  by  Lord  Russell,)  that  the 
Kiag  eoold  aat  pardon  any  part  of  the  sentence. 
The  Loids  resrtivd  that  the  scruples  of  ttie  sherifl^s 
wen  unoeoesMry,  and  declared  tliat  the  King's  writ 
ought  to  he  obeyed.  The  sheri^  signified  to  the 
House  ^  CoBimons  that  tliey  were  not  satisfied  ns 
to  tbe  power  of  said  writ,  aud  the  House,  after  two 
dajs  eonsMlerMioa,  resolved  that  the  House  was 
content  that  the  sheriff'  do  execute  Lord  Stafford  by 
levering  his  head  from  his  body. 

When  Lord  Russell  was  condemned  for  high  trea- 
foa  upoB  indictment,  the  King,  while  he  remitted 
tbe  igoominioaB  par(  of  the  sentence  observed, 
"Tint  bin  Lordship  would  now  find  lie  was  pos- 
Mned  of  that  prerc^tive  which}  in  the  ease  of  Lord 
Siafftud,  he  had  denied  him." 

Our  great  commentator  remarksi  One  can 
bardlj  ddaraune  (at  this  distwee  from  these  tur- 
balrat  tines)  wUeb  most  to  disapprove  of,  the  in- 
decent  sad  saogmnaiy  zeal  of  the  sabjeet,  or  the 
cool  sad  cruel  larcasm  of  the  sovereign."  To  my 
jadgroent  it  appears  abnndantly  plain,  that  the 
Kvereigo,  who  is  tbe  fountain  of  mercy,  cati  ex- 
«ciH  a  dispensing  prerogative,  and  commute  a 
hesrierfiiir  a  lighter  punishment,  "  onere  magia  con- 
liwtio  H  minus.*'  The  criminal  has  never  yet 
been  the  perHm  to  raise  the  point ;  but  it  appears 
that  one  or  two  of  the  state  prisoners  have  called 
in  qne^n  the  right  to  alter  the  sentence. 

It  i>  recorded  as  UUutraUve  of  the  dtfiereuce  of 
eharsetar  of  James  the  Second,  and  William  the 
Third,  that  tha  former,  in  allusion  to  an  individual 
of  hit  time,  who  was  obnoxious  to  the  government 
of  the  daT,  said  He  is  anxious  to  be  a  martyr, 
iiid  I  shall  gratify  him  r  and  William  the  Third, 
on  s  limilar  oceiiuon — **  He  is  anxious  to  be  a  mar-' 


tyr,  and  I  shall  disappoint  him."  Posterity  has 
pronounced  its  approval  of  the  latter  sentiment, 
and  I  trust  our  government  will  adopt  it,  and 
disregard  that  morbid  sense  of  vanity  which  wouUl 
sacrifiee  life  to  its  Insane  gratiffcatiuii. 

N. 


iComtiMuad/nmp.  848.) 

10.  That  bafors  maj  aueh  Uoenee  as  aforMaid  shidl  b« 
granted,  a  reqoitHlon  for  tha  aame,  In  Bwsh  form  as  tha 
said  oommwsloocra  shall  from  time  to  time  appiriDtfor  that 
purpose,  and  aeeompanled  with  nidi  certifloata  aa  hereia- 
hmton  ia  raqnirad,  shall  b«  aiade  and  slffnad  by  tha  parson 

whom  auch  licence  ahall  be  required,  and  fai  eTei^r  aoeh 
reqnttitioQ  all  such  particolan  as  the  said  commiasiooera 
atiall  require  ahall  be  truly  met  forth ;  and  evary  person  ap* 
plying  for  or  attempting  to  procore  any  inch  licenoe,  who 
•ball  Baha  or  eeuaa  to  be  made  any  fUao  repraaentattm  la 
regard  to  any  of  tbe  said  parttoulwrs,  or  wto  sb^  aodea> 
voar  to  obtain  a  lioance  by  any  forged  reeomnandstiona,  or 
who  shall  Bot  truly  answer  aU  questions  wUcb  shall  be  do> 
mandad  of  hitn  in  relati<Hi  to  aaoh  api^cation  for  a  lieanco, 
aud  also  every  persun  to  whom  reference  sb^  be  made  who 
shall  in  rei;srd  to  sneh  appUcation  wilfully  and  knowingly 
make  any  mlsrepreaentation.  shall  forfeit  for  evet?  aaeh 
offanee  a  sum  not  exceeding  forty  abiUings  i  and  it  aliali  be 
lawfol  for  the  said  oooaalaaioDara  to  prooaad  lior  reeorarlng 
of  auch  penalty  before  aoy  dividooal  jnatice  at  ai^  tim» 
witfaiB  oos  calendar  month  after  tha  eonmloaioo  at  the 
offhnoe,  or  daring  tlie  enrreney  of  the  lieaaoe  so  la^fmpsrly 
obtained. 

11.  That  as  oltenaaany  driver  oreoadnctorahaUdiaaga 
his  plaee  of  abode  be  sliail  give  noUce  thereof  in  writing 
signed  by  him  to  tha  said  commisaionen,  specifying  in  aoob 
notice  his  new  plaoe  of  abode,  and  shall  at  the  aasM  tins 
prodace  hli  licence  to  the  said  eommisaioners,  who  ahaU 
endorse  thereon  a  memorandom  spedfying  tiw  partlstdars 
of  such  change ;  and  every  driver  or  eoodnelor  who  ahall 
change  hia  place  «f  abode,  and  ahoU  oa^aetftwtwed^ysto 
give  notice  of  auob  cbaage.  aud  to  produce  his  litanea  la 
order  that  sueb  menorandnm  as  aforesaid  may  tie  endoraad 
thereon,  shall  forfeit  for  every  such  offence  a  sum  not  ex- 
ceeding forty  ahillhigtt ;  and  the  said  eommiBaioDers,  or  any 
person  employed  by  them  for  that  purpose,  may  sue  fnr 
such  penalty  at  any  time  duriag  the  eurrency  of  such  licence.. 

18.  That  tlie  portioolara  of  every  licence  whkih  ahall  be 
graatad  aa  aforaarid  ahall  be  entenad  In  bo^  te  be  kept 
for  that  porpoae  at  the  o>ce  of  the  said  commlsshwera  i 
and  in  aU  courts,  and  befbre  any  divisional  jostiee  of  the 
peace,  and  upon  M  oeeaaiooe  whatsoever,  a  eof^  of  any 
entry  made  In  any  such  book,  and  eertiflad  1^  the  person 
having  the  charge  thereof  to  )m  a  true  Dopy,  sbdl  be  reoeived 
a»  evidence,  and  he  deemed  soSdant  ptoot  of  all  tbinga 
therein  registered,  »ilbont  requiring  the  productioD  of  the 
arid  book,  or  of  any  licence  or  of  any  requisition  or  other 
dueumcDt  upon  which  any  auch  entr^'  may  l>e  founded;  and 
every  person  applying  at  all  rtaaonable  times  ahall  be  for* 
nished  with  a  oertifted  copy  of  the  porticnlsrs  respsoUng 
any  Heensed  person,  vrithout  paymmt  of  any  Cm. 

13.  That  every  Ueaosad  driver  or  oonduotor  shall  at  aH 
timea  during  hia  empli^meat,  and  when  ha  ahall  bt  rcqi^red 
to  attend  before  any  divisional  justice  of  tbe  peace,  wear 
bis  ticket  conspicuously  upon  bis  l>reaot  In  such  manner 
that  the  whole  of  the  writing  tbercon  shall  be  dioUootiy 
legible ;  and  every  driver  or  eonduolor  who  ahsU.  act  ar 
such,  or  who  shall  attend  wben  reqnirod  before  m^iuatice 
of  the  peace,  wlthouT  weaving  aueh  ticket  ia  aHHuarafor^ 
said,  or  who.  whan  tbereuato  ret^airwl.  ahall  rsAue  to 
prednos  each  tiekat  for  iuapeetion,  or  to  peraait  anyperam 
b>  note  the  writing  thereon,  ahall  for  every  aooh  -ottmce 
furfoit  tbe  sum  of  forty  aUlHoga. 

14.  That  upon  tha  asplrMlan  of  any  Uoanoagraatedoader 
tMa  act  the  peraon  to  whom  »w>h  ttemioa  shall  bare  be«a 
gvanted  KhaH  deliver  auch  liaeaee  and  the  ticket  relating 
tbmta  to  tbe  aald  eomeiiaidoaera;  and  every  auch  pwaoa 
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who  iftcr  tbs  ex^ntiae  of  lucb  UceoM  ahdlwOfully  negtect 
for  three  4ayi  to  deliver  the  same  to  the  Mdd  oommiBsioaers, 
and  alAO  evetj  peraon  who  Bhall  tue  or  wear  or  detain  any 
ticket,  without  faavlii?  a  licence  in  force  relating  to  Buch 
ti^et,  or  who  shall,  for  the  purpose  of  deceptlcKi,  -use  or 
wear  or  hare  aoj  ticliet  rcBcisbllng  or  intended  to  membie 
any  tMtet  granted  nndw  the  authority  of  this  act,  shall  for 
ercry  sneh  ofhnoe  fiirMt  a  lam  not  exoeedlug  futy  ahDUDgs  t 
and  it  shall  be  lawfnl  for  the  oomnisatoneca,  or  for  any 
pmoB  ta^l^ail  by  them  toe  that  panose,  to  proaeente  any 
person  bo  negleotbtg  to  ddirer  op  hit  licence  or  Hoket,  at 
any  period  vlthhi  twelve  calendar  months  after  the  ex[rfra* 
tint  of  tlM  Heence;  and  any  constable  or  peace  officer,  or 
any  person  emfdoyed  tm  that  purpose  by  the  oommtsrioners, 
may  seiae  and  tal^e  away  any  sndi  ticket,  wheresoever  the 
same  may  be  found,  in  order  to  delirer  the  same  to  the  said 
commissloDerB. 

15.  That  whenever  the  writing  on  any  ticket  shall  become 
oUiterated  or  deheedaothat  the  same  dull  not  be  dtsUnotly 
IsfiUe,  and  also  wheaAver  any  tieket  ahaS  be  proved  to  tlw 
aMbfaeUon  at  the  aidd  coaunitetoners  to  have  be«i  loot  or 
mislaid,  the  parson  to  whom  the  licence  relating  to  any  andi 
tieket  ehall  have  been  granted  shall  ddlver  such  tiekat  Of 
he  shall  hare  the  same  In  his  posaesaion,)  and  shall  produce 
such  licence  to  the  said  commissioners,  and  such  person 
bIibII  then  be  entitled  to  have  a  new  ticket  delivered  to  him. 
upon  payment  of  a  sum  of  two  Bhllliogs,  to  t>e  ^|died  as 
afra-esald :  provided  always,  that  if  any  ticket  whi«h  shall 
have  been  proved  as  aforeaald  or  reimseated  to  have  been 
lost  or  mislaid  aball  afterwards  be  fooad,  the  same  shall 
fortiiwUh  be  deUvered  to  the  aald  eommladonera ;  and  every 
person  into  whose  possession  any  each  tidcet  aa  last  afi»e- 
said  stwll  he  or  come  who  shall  reflise  or  negteet  ftir  three 
days  to  deliver  the  same  to  the  said  commisBioners,  and  also 
every  per  hod  licensed  under  the  autlMvity  of  this  act  who 
shall  use  or  wear  the  ticlcet  grauted  to  him  after  the  writing 
thereon  shall  be  obliterated,  defaced,  or  obscured  so  that 
the  same  shall  not  be  dietinctly  legible,  sliall  for  every  such 
ofence  forfeit  the  nam  of  forty  shillings. 

10.  Hmt  every  person  wlm  sl>all  forge  or  connterfeltt  mr 
who  »baU  oaose  or  procure  to  be  forged  or  eovnterfeited, 
any  Uoenee  or  tieket  bf  tUa  aot  ffirccfod  to  bo  provided  Cur 
the  drivw  of  a  hackney  or  other  carriage  as  aforesaid,  or 
fbr  the  driver  or  the  ctmdnelor  of  a  metropolitan  stage  car- 
riage or  omnibus,  and  also  every  person  who  shall  sell  or 
exobange  or  expose  to  sale  or  utter  any  such  forged  or 
counterfeited  licence  or  ticket,  and  also  ever;  person  who 
|hall  knowin^y,  and  virithont  lawAU  excuse  (the  proof 
whereofahall  Ue<m  the  person  aooased,)hare  orbepoaBesaed 
of  each  fi»K«d  or  ooonterfMted  Ueeooe  or  ticket,  knowing 
a«eh  Uecoee  or  tldtetto  beftngedorooimtarfeiled,  and  also 
every  peraon  knowing  and-  wUfUly  tfcBag  and  abetting 
any  penon  fa)  committing  any  auefa  oAneens  aforeaald,  shall 
be  guilty  of  a  misdeiBennor,  and  bdog  thtnat  convicted 
sltaU  be  liable  to  be  poniabed  by  fine  or  imprleoiinent,  or  by 
both,  such  iupriBonment  to  l>e  in  the  comnum  gaol  or  bouse 
of  correction,  and  either  with  or  without  hard  labour,  aa 
the  court  shall  think  fit ;  and  any  person  may  det^n  any 
such  licence  or  ticket,  or  for  any  constable  or  peace  officer, 
or  any  person  employed  for  that  pnrpoOe  tf  the  said  com- 
miationers,  toaeiaeand  take  away  any  awA  ttoenoe  or  ticket, 
in  order  that  the  eaasc  may  be  prodnoed  la  evidence  against 
snelroahnte,  or  bo  diapoaad  ofaa  the  aaid  oomadasloners 
thaU  thbik  propor. 

■  17.  That  every  proprietor  of  a  bai^ney  or  other-carriage 
aattCoTesad,  and  of  every  metropolitan  stage  carriage  or 
omnibas,  who  ehaii  pemit  and  employ  any  licensed  person 
t*i  act  aa  the  driver  or  ontductM'  tliereof,  shall  require  to 
br  ddlrcnd  to  htm  and  shall  retain  in  his  posaesaion  the 
ttawiw  «(«ac^  dri^*'  v  ooDdnDtov  while  such  driver  or 
'  oondaelor  ahsH  rcBpia  ia  hia  amiee ;  and  in  all  cases  of 
aooplahit  vrhcrf  thofroprietovofahaduey  or  other  car- 
lalga  as  aforesaUi  or  of  a  metn^oHtaa  stag*  earriage  or 
omnibus,  shall  be  summoned  to  produce  the  driver  or  eon- 
duetor  of  such  carriage  before  a  divisional  justice  of  the 
peace,  iw  aball  also  produce  the  licence  of  such  driver  tn- 
eoiidaetcHr,  if  at  0te  time  of  receiving  the  summfms  such 
driver  ur  oiHiductor  attaU  be  in  his  service ;  and  if  any 


driver  or  conductor  compWned  ot  AaU  be  a^a^ii  . 
of  the  offmce  alleged  against  him,  the  Jasliee  of  the  iw  J 
before  whom  he  shall  be  conricted  sball  In  every  east  mtar  • 
upon  the  licence  of  each  driver  or  ooDdoclor  the  wtmi 
the  offence  and  the  amount  of  tlte  pea»hy  leflieicdiai. 
every  proprietor  who  aliall  neglect  to  requlrt  to  be  Mml. 
to  him  and  to  retain  in  his  peesesmon  the  hetaenlwf 
driver     oondnetor  daring  awdi  period  aa  sad  driw«.  ' 
eondaeter  ahall  rwaidn  in  Ua  amlee.  arwboihdlni«  . 
or  n^leet  to  prodaea  inoh  Ucenee  aa  afw— H,  iMt|i  - 
every  audi  oAnee  foifrit  a  aam  not  aseatdtagfaiy  rifc.* 
Ungs. 

18.  That  it  Shan  be  lawful  for  any  soda  diviiliiil)a<B- . 

to  hear  and  determine  all  matters  of  oomplrint  tMV 
any  proprietor  of  a  hadcney  or  other  carri^  a*  ■'■■A 
ormetropoUtan  stage,  carriage  or  omnibus,  and  the 
conductor  of  the  eame  respectively,  and  to  order  pifHt# 
any  sum  of  money  tliatshdl  anieartobedne  to«itk«|i^ 
<br  wagea  or  for  the  earnings  in  reapet  of  any  mA  ari^ 
or  on  aeeoont  of  any  depoeit  of  money,  and  to  sda 
peaaatioo  to  the  proprietor  in  recoct  of  damr 
wMch  dull  have  ariaen  throng  the  ncgket  or  MAi 
any  driver  or  condnetor  to  the  prt^Nty  of  Us  ss^kifvf 
trusted  to  Us  care,  or  in  respect  of  any  sum  of  Msg 
such  proprietor  may  have  been  lawfully  ordered  a 
onai  Justice  of  the  peace  to  pay,  and  which  has  been 
paid  pursuant  to  such  order,  on  aoeomtt  of  the 
or  wilful  misconduct  of  his  driver  or  conductor,  u4  ta 
such  compensation  to  dther  party  in  rc^eet  of  u; 
matter  of  comfddnt  between  them  aa  to  aaeh  JMim 
aeem  proper }  and  any  money  orderad  to  be       h  AV*  ' 
Mid  aoay  be  recovered  in  like  manner  aa  any  pwKj  mftl 
thiaact. 

19.  That  it  ahdl  not  be  lawfol.  either  inanycoortrfkr 
or  before  any  diviaiooal  Justice  of  the  pe««e,  to  eofoniii 
payment  of  any  sum  of  money  claimed  from  aay  diinr* 
conductor  by  any  proprietor  on  account  of  the  esNtsi' 
any  hackney  carriage  or  other  carrlago  at  dcmmi,  w 
metropoliUn  stage  carriage  or  omniboo,  ■shea  miu  M 
agreement  in  writing  which  shall  have  boea  aigaarf  i^jsd 
drivw  or  ooaduetor  In  the  presence  of  a  eofawl^WM 
and  no  such  agreement  aball  be  BaUe  to  aatyiHf  44- 

ao.  That  when  any  Ueensed  driver  or  eaaismr  M 
leave  the  service  of  any  proprietor,  su^  prsfriM  AA 
upon  demand  thereof,  return  to  him  Ua  Keenec:  piaiM 
always,  that  If  the  said  proprietor  dtall  havea^ytiiaiilda 
against  the  said  driver  or  conductor  H  ahaU  bt  IseMlB 
such  proprietor  to  retain  the  Hcenoe  for  any  time  sat  aewfc 
Ing  twenty-four  hours  after  tlie  demand  thneof;  •adeilkii  ". 
that  time  to  apply  to  the  police  oonrt  of  the  AstridiaaM  ' 
the  said  proprietor  shall  dwdl,  for  a  ■amaaoas  igMliil 
and  the  sdd  pi^iprieter,  at  the       of  an^ylag  ftrtht* 
niona.  shaH  deposit  the  Beeny  with  tba  dark  of  isifcH*  ' 
court  or  divisional  jnatice ;  and  in  caaa  any  prepiwr  et^ 
upon  demand  thereof,  ahall  have  rofnaed  or  ae^eitd  ta»>  ^ 


depoait  the  liisence  as  aforesaidt  or  shaH  not  appssr  tt 
secute  his  complaint  at  tiie  time  meotloBied  la  the—"* 
it  shall  be  lawful  for  auch  driver  or  coodactor  to 
same  pdice  court,  or  to  aoma  ^vldoa^  JastteoasaliMMr 
fw  a  aommona  aipaiaat  each  proprietor ;  and  apook^* 
and  dMdang  the  eaaa,  the  Justlcb.  If  be  dtaO  think  ih«M 
no  Jnat  cause  for  detaining  the  lleenbe,  or  that  tbm  bati* 
nee^OM  delay  oa  tiie  part  of  the  proprietor  W^bf  ^ 
matter  te  a  bearing,  shall  have  power  to  eeder  tbeaM^ 
prietor  to  pay  such  compensation  to  the  said  driTcrV* 
doctor  as  the  aaidjnatiee  shall  tMuk  reaaonsM* i  ■'^ 
meat  of  sncb  aompanaatkm  shaU  be  enfoeocd  tai  fttf*. 
manner  as  any  pcndty  may  baenforcadanderthtaadi^ 
aetoftbeftfthyaarorbarM^eaty'araignj  aBdlt*H<" 
Shan  eansa  the  UetBca  to  bt  ddhrerad  ta  the  laii  drif  ■ 
ctHtdoetor.  unless  any  mlaeondaet  ahall  he  prond 
him,  by  foaaon  wheretrf  the  jnatice  abaU  thtok  iM  ■» 
Ucenee  shall  be  revoked  or  suspended;  and  aakafOt^ 
propietor  shall  neglect  to  api^y  far  such  aomaooa  aad  «■ 
posit  the  licence,  after  demand  thereof,  any  iBviiios^ 
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tlwpHn  wy*  )■  numer,  flrom  time  to  time,  order 
iiupwrntinn  to  bo  paid  b;  bim  to  tbt  Mm«  driver  or  ooo- 
uKff ;  «"d  no  proprietor  tbaU,  onder  mj  preteoee,  or  by 
rtM  of  ny  elein  whatever,  retaio  beyDud  tho  tiow  tforc- 
ud  ibe  licence  of  hii  driver  or  coodaetOT. 
SI.  Hut  it  ebaU  be  lawful  for  way  tncb  (Uvisioml  jtutice 
rtlM  puce  before  wbom  anj  driver  or  eooductor  itaal]  be 
i»(ictcd<^tD;  offence,  whether  under  thla  Mt  or  any  other 
ct,  if  M>eh  jiutice.  in  bis  diacrotioD,  aball  think  fit,  to  re- 
A(  the  lieenea  of  aneh  driver  or  oondnstor,  and  alao  any 
(IM  Ucotee  wfaidi  ba  ahall  bold  andar  the  provbtona  of  tUf 
^  or  to  mpeBd  tiM  aano  for  aneh  time  as  the  JntUce  aliall 
l^gk  ptftt,  and  for  that  porpoee  to  require  the  proprietor, 
binr,  treo&doctor  in  whose  possesetoo  eueb  Ueenco,  and 
In  li^tt  thereonto  bdoogiof,  aball  then  Iw.  to  deliver  vp 
tw  um;  mi  every  proprietor,  driver,  or  ooodactor,  wlio, 
tjig  *o  required,  sliall  refuse  or  nsyleot  to  deliver  np  soeh 
ietnce  ud  say  toeh  ticket  or  eitlwr  of  then,  shall  forfeit, 
0  often  u  he  shall  ba  so  required  and  roflia*  or  nf^laet  as 
fortuid,  asani  not  esceedinff  forty  shilUngsf  andtbejos- 
iee  iMI  ferthwith  send  such  licence  and  ticket  to  the  oom- 
nuncMMri,  who  shall  cancel  such  licence,  if  it  has  been  re- 
tted bj  tlw  Justioe,  or  if  it  has  been  suspended  shall  at  the 
ad  ot  the  time  for  which  it  aball  have  been  suapended  re- 
Icliicr  inch  liotnoe,  with  the  ticket,  to  the  person  to  wbom 
tffuputed. 

a.  That  every  drivoror  oondoctor  autboriaed  by  any  pro- 
prietor to  art  sa  driver  of  aiqrhaokosy  or  other  carrlaKO  aa 
kTonutil.  or  as  driver  or  oonduetorofanyBWtnyQUtan  stage 
nrriigc  or  onAna,  who  aball  saffer  any  other  paraoa  to 
ut  u  Mvw  of  aoeh  batteey  or  other  oarrla^  w  aa  driver 
or  eoadoctor  of  such  metropolitan  itage  carriage  or  omnibus, 
Kitiuut  the  coaaent  of  the  proprietor  thereof,  and  alao  every 
ptnoD,  wtaitbar  (bilj  licensed  or  not,  who  shall  act  as  dri- 
iK  or  •>  coadactor  of  any  such  carriage,  vrithout  the  con* 
UBt  of  the  pntrietor  thereof,  shall  forfeit  the  aum  of  forty 
thill!°p ;  wd  everj  driver  or  oondoctor  charged  with  such 
oifeaGc,  who,  when  rcqnirod  by  a  diviaional  juatioe  of  tlia 
peace  ae  to  di^  aheU  not  tniiy  maka  known  the  naaie  and 
piece  of  abode  ef  lha  pttaoo  ao  anflbred  by  Um  to  as  dil- 
var  or  ceodaetar  ivithoat  consent  (tf  tbap^^ristor,  and  alao 
tbtsaaibaref  the  ticket  of  auob  peraoD  (ifUouaed),  shall 
be  Sable  to  a  Ibrther  pen^ty  of  forty  aUlUngs ;  and  it  shall 
be  lawfU  tat  any  poGce  conataUe,  without  any  warrant  for 
that  paipose,  to  take  into  cnatody  any  person  unlawfully 
Kting  u  »  driver  or  as  a  ctntductor,  and  to  convey  him  be- 
fore wy  divirioBsl  justice  of  the  peace,  to  be  dealt  with  so* 
conlinK  to  law,  and  alao,  if  necessary,  to  take  charge  of  the 
carriage  and  oveiy  horse  in  chaige  of  snch  pwsoo,  and  to 
depoak  thanstt  In  some  place  (rfaafe  cnatody  BBlil  tiw  aaiae 
UB  hai^^led  fbr  by  the  pro^letor. 

IS.  llHt  every  (hiver  of  a  hacknay  carriage  or  other  ear- 
riise  aa  afatad^  or  driver  or  conductor  of  a  metropolitan 
■tige  carriage  or  omnibus,  who  shall  be  guilty  of  wanton  or 
tutimu  drivinf,  or  who  by  careleasneaa  or  wiifU  miabehsviour 
tball  eauM  any  but  or  damage  to  any  person  or  property, 
bdoB  io  aaj  street  or  highway,  and  alao  every  driver  or  con- 
ductor who,  daring  Ua  employment,  ahall  be  drunk,  or  aliall 
nakeiaeofanyinaBldntorabndTe  langnaga,  or  aball  be 
yttUtj  of  any  kwalthig  gesture  or  any  miabebavionr,  alull, 
for  every  waA  ofcace,  forfeit  a  som  not  azeee^ng  forty 
lUffiagai  w  tt  ihaU  be  hwM  Iter  the  Juatlee  befiwe  whom 
inch  ooi^iunt  aball  be  brought.  If  In  his  discretion  he  shall 
tUnk  fnptt,  iaitead  of  Inflicting  such  penalty,  forthwith  to 
coeuut  the  oboder  to  priaon  for  any  period  not  exceeding 
two  etlcodir  BODtba,  with  or  without  bard  labour,  aa  the 
Jiutice  ikell  direct ;  and  in  every  case  wtiere  any  such  hurt 
or  daoige  dull  have  been  cauaed,  the  Justice,  upon  the  hear- 
iag  of  rbe  eoai|ilaint,  may  adjudge  sa  and  for  oompeuaation 
to  any  party  igipievcd  aa  afurea^  a  anm  aot  exceeding  five 
poaadi,  and  may  order  the  jn-oprietw  of  the  hackney  carriage 
ar  meinptfitaa  stage  eerriaga,  the  driver  or  oonductor  of 
wikh  ihal  have  SMaed  aonh  lurt  or  damage,  forthwith  to 
pa?  aiKli  •DB,  and  alao  aueb  coats  aa  shall  have  been  iocnrred, 
and  ps}DKnt  thereof  may  be  enforced  againat  such  proprietor 
»  auj  penalty  or  oom  ot  money  may  be  recoventd  under  and 
bj  virtue  of  this  act ;  and  any  aam  ao  paid  by  the  proprietor 
■ball  be  recovered  in  a  somaiary  way  before  a  Justice  of  the 


peace  from  the  driver  or  coBduetor  thnmgh  whose  defhatt 
such  sum  shall  have  been  p^  upon  proof  of  the  payment 
thereof,  or  the  justice  may,  in  the  first 'taatance^  adjudge 
the  amount  of  such  compensation  to  be  fM  by  the  driver  er 
eondodor-to  the  party  aggrieved. 

S4.  Tiiat  where  there  shall  be  more  than  one<  proprietor 
of  any  hacknqr  other  carriage  or  metropolitan  stage  car* 
riage  or  omntboa  it  dtall  be  infldent  In  any  Infivmation, 
aummooa,  order,  cenvleUoB,  warrant,  or  ai^  proceeding 
nader  this  act,  cr  the  87  Geo.  3,  to  name  soch  proprietor*, 
and  to  describe  and  proceed  agi^wt  hfan  as  If  be  were  eele 
proprietor, 

S6.  That  all  complaints  under  this  act  m«y  be  heard  and 
all  penalties  reeovend  by  one  or  more  Justices  as  in  the  ftth 
Vic,  and  any  diviaional  Justice  m^,  under  tbia  act,  or  the 
37th  Qea  3,  or  any  not  amending  aamo,  or  any  rules  er  bye. 
laws  amui^g  the  same,  leaaen  the  penalty  er  time  «C  tan- 
priaoaaieat. 

26.  That  this  aot  may  be  amended  er  repealed  by  any  act 
to  be  paased  In  tUa  seadon  of  parMament. 

Cap.  CXIV. 

An  Act  to  prevent  District  AoAtors  from  taking  Proeeed- 
loga  Id  eartaln  Caaea.  [dth  September,  1848.]. 

Cap.  CXV. 

An  Aet  to  vent  In  Her  Majesty  the  Property  of  the  Iriitt 
Reproduettve  Loan  Fund  Inatitutioa,  and  to  dtaaolva  the 
said  InstitBtloii.  [4th  September,  1848.] 

See.  I.  Andr  ^Ikt  terporaium  iovMirnktr  Mi^talf. 

8.  Sudi/km  to  be  a/^Htd  to  cAapjfaUe  porpotu  kt 
ttrtain  cemiljea  la  A-«Auu(. 

S.  WithimtlmewuMtk»oJleroelpaMMedeorporalum  wtojf 
appfy  etrtain  tmu  in  paymtmt  of  dmt,  ^  omd 
eomptiuatioiu  to  qfficert. 
4.  Aet  not  to  reloau  tnuttea/rom  Habilitut. 
A.  Cnmiy  IrwitlWf  or /oca/ ooamuCfcea.  ooHmytmdor 
t/um,  to  kavo  tht  powtra  of  rteooorg  of  momiat  at 
wtdtr  eharilahU  toon  soeuily  aett. 

9.  Jht  mek  ooms,  etrt^eate  of  iMrot  Inultoo  le  h*  eoi- 
rfcaoe,  in  Mom  i^e^^teott  mtitr  earpmiit  sea/. 

7.  Imiimff  ^tmi^MU  Io  U  atgm^M  ml  m  amtiKf  <^ 
the  trmttott. 

8.  iMteflamiiaandMatritieatobodtpoaMwIlAdeA 
of  tit  pooet  within  thro*  wtonthM. 

9.  Coumto  fraaCees,  on  reetim^  book  /oeaa  adoaneod  to 
local  eommiuoet,  to  luttijp  tko  Momt  to  tho  eUrk  of 
the  ptaeo. 

10.  Ptnolttf  am  ptratmt  fimmg  foht  eort^icatt  wder  tkit 
aet. 

11.  AaaAyTbr  vM'fif  ctrfifleBle  Arneenafirf^MUMAc. 
■wiirf  tit  mmofot  adommetd  ey  csaatt  tnuUm, ' 

12.  TtMrntrnv  majf  wtmka  allovanni  to  ofieon  of  the  tnu. 

tot: 

13.  Diioolntkm  Bapt  tdmuliwt  loom  fiatd  Ituti- 

tutlOH. 

1  i-  .^Moaaf a  to  ba  made  up  ammaify,  mmd  laid  bafbrt 

both  houMt  ^  PartiamemL 
lA.  Ai6Aeae(. 
16.  Aol  mmg  io  eaiaarfsrf.  j% 

*  Whereas  great  diatreaa  prevailed  In  Irtland  In  the  year 

*  1 8SS,  and  a  committee  of  rdlef  raiaed  a  anm  of  tliree  buii. 
'  dred  and  deven  tboosand  and  eighty-one  pMinds,  five 
'  shillings,  and  seven  pence,  hy  snbscriptlon,  tw  the  soflier- 

■  ing  poor;  and  the  aaid  charitalde  aasodation  was  subae- 

■  quently  carried  on  or  anpcrintendedby  aneh  committee,  or 

*  the  beard  of  Arectors  under  ths  name  or  style  of  "  Tha 

*  /rtsA  Baprodoetlve  Loan  Fund  Institution and  whereas 

*  by  an  aet  paaaed  In  the  sixth  and  seventh  years  of  the 

■  reign  of  her  Msjesty,  intituled.  Am  Aet  to  eontoHiato 

*  amd  amtrnd  tk§  Zumtfor  Ike  Ayafafioii  q^  tkt  Choritahh 

*  Zoaa  SockHea  ni  Irrtand,  eertaln  tMogs  were  enacted  ; 

*  and  wbereaa  the  bnslncse  of  the  lald  corporation  cannot 

*  be  eonthiaed  with  advantage  to  the  piddie,  and  the  aald 

*  eorporatloB  hare  thmlore  agreed  to  surrender  Ih^ 
'  charter,  snd  that  tbrfr  ftands  and  property  and  the  debts 
'  owing  to  them  aheold  be  vceied  In  her  MaJeatj,  to  be 
'  applied  as  hereinafter  mentioned.*  be  it  enacted,  that  all 
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the  ftaJand  property  ot  tbmmlAcoe^onUoa,  tmdall  Amds 
wad  pruparty  Tcaied  ia,  «ad  all  dabU  dm  to  any  mmmbun, 
igmtt,  n  tnutcM  of  the  Mid  cotpurrtiop,  so  behalf  vl  the 
mM  corporatkHi,  talOact  aa  hareiaafltar  nentioBed,  and  alao 
«U  ftuda  and  pr^oly  of  tba  arid  ear|wntioa  Taatad  in  or 
wdar  UMCootrolof  anyof  a«  arid  toeftl  tmtcaa  ar  loeri 
ooouBlttMa  or  aaaodaHwa  Mdiw  aador  thoM*  or  of  any 
MClatiaa  faLeaoBeBioD  wMi  tbo  aoM  aorparatla»,  aad  alto 
rildtbtaaBdaoBO  or  1MM7  ^  *•  ^  arid'corponttoo 
rrom  any  persoiia  ar  parooo  whomto«r«r,  ahalt  Inowdiatriy 
afltr  the  poaatag  of  ^ia  act  b«  rettad  In  her  Majesty,  and 
RhaO  aod  nay  be  sued  for  and  recovered  io  the  name  of  her 
M^Jaaty,  iter  bein  oc  aaoeeeeen,  or  by  and  to  Ute  same  of 
any  paroon  or  petveu  appcdnted  for  that  porpgae  by  the 
ConmiiriaacrB  of  her  M^eaty'a  ttoaaary,  or  any  three  or 
laera  of  tham,  by  aoy  Midi  prooeedin^  as  nwy  by  law  ba 
•doptod  or  naed  Air  roeovarhig'  debta  or  demanAi  doe  t» 
any  Loan  Soolety  lo  ^bnd,  flraed  however  from  the  11- 
adtattoo  u  to  SBoont  recoverable  in  the  arid  redted  acts 
eoataloed,  or  by  each  other  prooaediofs  at  law  or  bi  equity 
aa  might  have  been  adopted  or  used  by  the  said  corporation 
for  recovering  aocb  debta,  ftinds,  property,  and  snma  of 
BMmey  respectively  hi  case  this  act  had  not  been  panted. 

S.  That  any  sneb  funds  or  monies  belongln|{  to  the  arid 
corporatioa  which  have  beea  or  may  bo  paid  over  to  her 
Majesty's -treasury,  and  all  snch  other  mmlea  as  which 
nnder  tMa  aet  shril  be  roeorarod  or  recrived  from  any  party 
or  parties  in  tr^md,  iMI  ba  appHed  and  disposed  of  for 
tuch  charitable  porpoaea  or  ofejeeta  ap^icd  and  diapo«ed  of 
for  each  c^iari£ahW  purpoaaa  at  oli|eets  of  pnblic  utility  not 
otherwise  provided  for  In  whole  or  in  part  by  loori  rate  or 
assessment,  including  the  lostnution  in  and  tbp  promotion 
of  sgTienlturri  aoience,  in  the  aeverri  countiea  of  Ltitrim, 
Sliffo.  RtiKOWMon,  Mayo,  GaAsajr,  dart,  Limsriek.  Tip. 

Strarg,  Cork,  and  Kerry,  in  Jrehmd,  as  tba  Lord  Lieute> 
ant  or  other  Chief  Governor  of  IrtUatd^  with  the  consent 
of  her  Majesty's  traaaary,  or  any  tbraa  of  them,  «liall 
direct  and  appoint,  bat  M  tliat  the  sums  already  reeoveredr 
and  hereafter  to  be  recovered  from  each  such  county  of  the 
monies  ori^oally  appropriated  thereto,  as  shewn  in  the 
Schedule  (D.)  to  this  act  annesed,  aod  proftta  which  have 
accamulated  or  may  hereafter  aocomulate  thereon,  -  ehaU  be 
applied  to  saeh  purposes  within  such  respective  county ; 
provided  that  the  sum  of  five  tboBsaod  pounds,  whioh  aa 
appears  by  accounts  laid  before  parliament  was  speoifloaUy 
appropriated  fbr  ^e  estabBshment  of  an  a|Tionllnrri  aehool 
of  tablaatfy  in  the  province  of  JVwister.  alwll  bo  reerived 
oat  oir  the  arid  ftiud  to  bo  qipBed  In  aid  of  loeri  fbnds  for 
tbo  tataUebioff  an  agriealtorri  aebori  or  ariMria  In  that 
province,  in  anch  manner  aa  the  Lord  Ueateoant  of  /r«< 
Arnold  with  the  approvri  of  the  Lords  of  the  TVeasory, 
shall  direct,  such  sum  to  be  applied,  so  far  as  possible,  in 
rid  of  eontribntlons  locrily  collected  for  the  eame  purpose. 

8.  That  the  srid  corporation,  within  three  calendar  months 
after,  the  pusing  of  tUs  act,  may  apply  so  much  of  the  srid 
asms,  mentioned  in  the  said  scliedule  (A.)  aa  now  oonatltot- 
lag  VM  tod  appropriated  for  defraying  expanaea  aa  afiH>e- 
arid,  aa  shall  be  neeassary.  In  paying  the  debts,  liabilities, 
and  eipenaet  of  the  said  corporation,  and  such  eompenaa- 
tioos  to  persona  now  at  heretofore  employed  by  or  nnder 
.the  srid  corporation^  or  the  srid  association  before  the  in- 
cerporaUoo  thereof,  aa  the  srid  corporation  shall  think  rea- 
looable,  which  srid  compensations  may  be  made  rither  by 
jtaymeut  of  asms  of  money,  or  by  the  purchase  of  aoonities, 
or  otbervf  ise ;  and  the  said  corporation  shril  within  the  srid 
three  oriendar  month*  deliver  to  the  commissioners  of  Her 
Majesty's  treasury  the  bond  nientioucd  in  tlie  sridschedrie, 
or  such  amoant  of  prine^ri  and  ioterast  as  ahril  hare  been 
paid  thereon,  aod  transfer  aad  pay  over  to  the  arid  oom< 
miari oners  ths  balance  of  the  severri  sums  of  stooh  and 
money  mentioned  in  the  aehedule  (A..)  or  of  other  the 
aums  of  stock  and  money  whioh  at  the  Une  of  tba  pasaing 
of  this  act  shall  form  the  property  of  the  arid  corporation, 
exriurivriy  of  so  moch  of  the  said  balances  or  aama  of  mo 
ji«y«  and  of  Ike  auncy  owing  on  the  said  bond,  whichahaU 
not  have  bean  reaUaed  by  the  arid  eorporatloa,  together 
with  all  voBcham,  hooka,  aeoooata*  aad  papera  now  nnder 
thrir  contrri  and  ensto^y,  and  rristing  in  any  way  to  th» 


said  ehartty  or  any  portion  of  the  flmda  aato  tte  «g«i 
and  management  ofthe  eaid  corporatiou.  «ce(itndwi4 
ecB,  aeoonnts.  and  papers  as  the  coeuakaiaaensfl 
Jeaty'e  tiiea«wy»  oraqrthiMfaravoedlaB,' 
at  lo  leave  in  thafBansnalanoftfca  h  nrism  ■ 
tkaa  aabiiair  Meni«r*o  cnAlnaaektn 


aaaiwJaUuua  to  eollaettbe  ftods  Intiimtidtoa— 

tively ;  .and  upon  anch  transfer,  payment,  aod 
arid  corporation,  aod  all  the  present  and  (emtr 
and  members  thereof,  end  ril  the  severri  pctmm  eki 
at  any  time  members  of  tlie  oonmntteeof  rdefortt 
aeaoriarion  in  Zoarfon  prevloualy  to  the  dale  of  flt 
afwesaid,  or  of  the  board  ef  directors  oftbeaaid 
Rssociatimi  in  Xowfoit,  and  tbeir  respeedve 
be  frily  released  and  discharged  fhMB  an  ctrianmlMft 
and  all  Hrirflity  whataoever  Iqr  or  to  Her  ai^ie»ii'iwi^ 
at  wBj  persona  at  perstm  whatever,  fisr  or  hi  rwfMg^ 
matter  or  thing  whatsoever  cooaeetcd  with  im 
the  srid  corporation,  or  the  srid  eommittee  if 
charitable  assoeiation,  or  the  (tanda  or  propcrt;  rfAt 
corporation,  or  any  fiwds  or  property  wbstevwit 
vested  in  or  received  by  the  ssld  eommittte  of 
charitable  asaoriatioa,  or  any  member*  or  aitwbw, 
or  servants  thereof,  or  for  or  In  raapect  of  mj 
anywiee  connected  with  the  preroiaea. 

4.  That  nothing  herrin  coatrinod  ahoH  rektMaf 
tees  la  the  said  aeverri  eoBBtlao  in  J^vfanrf  from  n?  ~ 
in  respeet  of  the  moneys  intrasled  to  them 
ofthe  funds  vested  tii  the  governors  of  theaiDd 
and  any  obllRntion  to  coQeot  and  enforoa  payant 
and  of  the  aocnmalations  thereof,  an  snA  trwtva 
tivaly  would  have  been  subject  to,  In  case  tlda  Kt  h 
been  passed ;  and  the  Commisrioners  of  her  Hqidf'i1# 
Bury,  or  any  three  or  au>re  of  them,  may  from  tiwHttl 
appoint  any  person  or  persons  to  eollect  and  ntemlm 
soch  trustees,  or  from  the  pmrty  or  fuHf  Iiriikl>|f 
the  same,  sack  of  the  monies  hereby  vaitel  Is  knHAiV 
as  mi^  be  poynUeby  tnob  tivateerior  efbir  pndnr^ 
tivriy;  and  the  arid  loeri  CMimHtecs,  aoNiriM, « 
other  borrowers  shall  eontiooe  liable  to  ttemi'lnMik 
the  same  manner  aod  to  the  same  extent  ■  y  dfc  .te  **f 
not  been  passed,  and  the  bye  Iswa  nndwt*^***', 
established,  or  continued  under  the  antbadlj 
charter,  so  far  w  the  same  are  eooslateat  witt  tib  1^ 
shril  eonUnne  to  be  oUigatory  on  the  sridiniMaift 
arid  loeriC«HBmHteea  or  aaaoelatlana  rsipe^. 
same  manner  and  to  Ibe  aane  extent  no  Iftisiacthriia 
passed,  but  no  farther,  but  so  nevertfaeUw  tbat  »■* 
recovered  or  ncrived  by  the  arid  trustees 
eommltteea  or  aesodriioas  shall  be  r»4aiaed  w  ■P^* 
vanoed  on  loan,  except  sntdi  amonnls  er  portitm 
auma  reprid  as  may  be  sanctioned  by  tbt  go*«wH  o> 
arid  corporation  within  three  months  from  tht  f'riy 
this  set,  or  may  be  hereafter  sanctioned  by 
aloners  of  her  Majesty's  treasniy,  or  bj  m/A  n^^^ 
persona  as  the  commissioners  of  her  H^*'!**'*^ 
may  apprint  to  reerive  the  moides  Iwebj  ■* 
Majesty.  ^ 

a.  That  netwhhstaoAng  the  dIssdhiMoii  of  t^^** 
porathm,  any  of  Ibe  srid  oouoty  trastets  in 
any  loori  committees,  aasocintion*,  or  partiei  «***r 
any  of  the  arid  trustees  in  /r«W  havliif 
before  the  pasriog  of  this  act,  by  virtue  or  is  i^*" 
connexion  with  the  arid  Iruh  Beprodoctin  l«  ^ 
Institution,  or  by  virtue  or  in  respeet  of  Coo»c|»™ 
any  of  the  said  eoonty  tmsteea  thereof,  or  >wi<J^ 
monies  after  the  pasaing  of  tUs  act,  wlththti^rij" 
the  gevemera  of  the  laid  eorpontkn,  witUa 
months  as  aferearid,  or  with  tho  aanetton  of  thi 
rionera  of  her  Mi^esQr^i  trenanry,  or  of 
pcrsoBS  as  they  may  ^rint  to  reoriva  the  awoin  t***^ 
vested  in  her  Hojeety,  may  nae  and  axereiae ^^TT^ 
authorities,  rights,  and  remedleo  oootaaned  aad 
aoy  act  or  acu  for  the  regulation  of  etaritaWi 
rieUes  la  Irtlmwd  for  the  reeovny  of  moriet, 
to  like  provlsiona  or  aqy  meoaa  or  nowCa 
hwitethe  teeenc*  of  debta, 
the  recovery  of  inch  meaiea  shril  at  say  time  bt  cm» 
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J  tht  and  CoauDlitiOBera  of  her  Hajeat  j's  treMury  to  tw 

e.  '  And  wlwrcu  by  th«  0  k  7  Vic  ud  7  &  8  Vie.  such 
'  ctrtiSeito  ai  !■  the  uld  mU  mnitioiied  ta  mad*  erideaca 
•  of  tlw  Acta  thaiwa  ecrtUM  :*  b*  it  waeted,  that  tnm 
nd  afttr  the  ptMaHag  of  thii  aot  a  ccittfieata  i^ven  in  tlw 
fcrsi  pntcribtd  in  tiM  adwdiita  marked  (B)  t6  tUa  aet^aa* 
Dcxed,  lipkcd  bj  aoy  tiiraa  penone  profeuiDg  to  b«  trsatCM . 
of  the  fandd  heretofore  BdoBying  to  the  wid  earporatloa  In 
laij  for  the  coooty  In  which  any  aiufa  local  ccuniaittee,  laao- 
tiation,  or  party  acting  under  the  a^d  tntsteea  shall  have 
IcDt  nch  monies  or  taken  any  secnrlties,  shall  he  evMeuce 
in  Gkc  in>Dn«r  and  be  of  like  force  u  a  certificate  ander  the 
(grpontc  seal  of  the  said  corporation  wouM  hare  been  under 
ib«  Hid  recited  acta  or  cither  of  them,  and  H  thaU  not  be 
tiKttiary  to  prore  that  any  person  signing  snob  eertlfleate 
M  8  tnstee  aball  be  a  trustee  as  aforesaid. 

T,  n>t  alt  trustees  of  the  funds  heretofi>ra  belonging  to 
the  uid  corporation  who  shall  giro  any  certificate  under  the 
pronfioo  bwcfn>before  contained  shall  forthwith  after  giving 
eTcry  audi  certificate  cwiTene  a  neeting  of  the  trustees  ae- 
nritug  to  the  bye>laws  regulating  such  meetings,  and  shall 
uotlf^loittch  neetiag  the  issniag  of  snch  certificate,  and 
■halt  tnnsadt  to  the  eoauniasiODen  of  her  Majesty's  trea< 
tuy  1  dapBcate  or  oopy  of  anch  oertiflcate,  algn^~  by  the 
tmtass  vha  akaU  ha*«  laaaad  the  aamo,  and  by  the  ehidr> 
maaofsadinwellDgi  and  theooBnaishienoimofbor  H^as- 
tj'f  tisssBty  may  from  time  to  time  caose  a  list,  description 
or  ipcdflGation  of  the  trustees  of  the  fnnds  heretofore  vested 
io  the  uid  ctvpontion,  and  of  the  assoclntions  or  loan  sc^ 
or  instituttom  heretofore  established  In  Irtland  by  or 
tn  eoQMXMKi  with  the  said  corporation,  who  shall  remain  la 
poMMttoD  of  any  money  heretofore  belonging  or  aomtng 
from  the  noidea  belonging  to  tiw  oorporation.  and  rested  io 
hw  Maiei^  by  tUa  act,  to  be  acnt  to  the  aecretary  to  the 
losaAmdbovd  in  IhtUims  aodaneh  Uat,  description,  or 
^tdfteaHgB  ao  Mnt  shall  bhvo  Oa  aame  force  and  offset  as 
the  Est,  disnl|iUuu,  or  apeeUcation  which  by  the  said  act 
tba  ^tk  Bad  aWeoth  years  of  the  reign  of  Her  present 
Majesty  iru  reqaired  to  be  seat  by  the  said  Irish  refvoductive 
lata  fond  iaetitatioa  to  the  said  secretary  of  the  loin  fund 
board  ID  DtUiM, 

8.  That  within  throe  months  after  the  passing  of  this  act 
an  inch  trustees  as  aforesaid  In  and  for  say  couuty,  and  all 
•nch  local  oMBmittees,  associations,  or  other  parties  acting 
toder  any  aadi  tnutcea,  holding  seeorities  for  any  sneh 
fandl  sr  Mnifn  lent  as  afaresiUd,  eneept  such  as  shall 
fcsra  ktm  lant  by  the  tnsteea  to  assoeiatioiis  or  to  parties 
to  roJtad,  abdl  and  are  hereby  required  to  deposit  with 
Iks  clerk  of  the  peace  for  aaeh  respective  oonoty  dnplioate 
VM»  of  all  sadi  loans  and  securities,  and  the  amount  then 
^ thereon  respectirely,  according  to  the  form  marked  (C.} 
is  the  icbeduls  anncxsid  to  this  tot;  and  the  said  trustt.>eB, 
loesl  asMeiatioaa,  or  other  parties  acting  under  auch  tnu- 
tcci  u  afureeaid,  making  loans  afier  the  pasaing  of  tliia 
act,  with  the  aanetioa  of  Ute.goTeraora*  or  of  the  said  con- 
Brisrisn—  of  Har  Ht^nty't  treasary,  or  with  the  aanetioa 
ofthspirtlsa  who  may  b«ivP<^BtedaBafhresaldby  ttiesald 
ceomluiooers,  shall  and  are  hereby  required  to  trauimit 
to  the  clerk  of  the  peace,  within  seren  days  from  the  grant- 
\a%  of  sach  knas,  according  to  the  same  form,  so  far  aa 
the  saate  Is  applicable ;  and  all  sach  duplicate  lists  as  aforc> 
•aid  sbafl  be  dnly  certified  by  the  inspector  to  sneh  tmateea ; 
sad  is  every  eu*  such  derk  of  the  peace  is  hereby  reqtdred 
to  tike  dnrge  of  snd  retait)  one  of  such  lists,  and  tu  trans* 

the  olhv  of  sneh  ttsts,  witUn  two  days  after  the  receipt 
thereof,  to  the  commisslMiers  of  Her  M«jest/s  treasury  ; 
pnrtded  ■brays,  that  all  loans  and  moneys  to-be  reearnad 
fa  maMttr  htfd^before  |in>Tided  shall  bo  iaelnded  in  such 
Bsti  u  afiveaald  refpectlvdy. 

9.  That  whoa  any  saeh  oooaty  traataes  a>  afaresaid  shall 
have  advanced  any  auch  funds  or  moneys  as  aforesaid  to  any 
lucal  cemmHtea,  association,  or  party  ketinfc  nodei'  them; 
for  the  porpose  «f  re-leo£ng  the  same,  and -shall  hare  re 
tnredliackikinn  sach  local  committee,  aasodatioti,  or  party 
the  ownrya  so  adnn«ed,  tl|a  said  trustees  shall,  within 
hrty  sighllwialUl  ills  jwsiDKheranf,  notUy  tn  *rillng 
to^atatk  nfllwlpiwei  offooh  eaimty  snch  receipt,  Bn4 


the  discharge  of  such  debt  or  advance  as  mentioned  in  any 
auch  certificate  marked  (B.)  in  the  said  schedule  anbexed 
to  this  act ;  and  such  clerk  of  the  peace,  on  receipt  of  snch 
notlflettioat  ahsll  forthwith  notify  the  aame  in  writing  to 
the  oomrolsdqners  of  Ber  N«}esty's  treasury,  and  also  to 
the  Justices  of  the  peace  at  the  petty  ses^ops  for  the  dis- 
trict or  (Ustrlcts  Boat  adjcdntng  tha  plara  rwbere  sneh  local 
commttice,  assoeiatioa^  or  party  baa  bean  adtiag  as'  afor«> 


10.  TfaM-any  person  not  being  a^  tmsteo,  who  shsU  as-a  ' 
trastse  sign  uy  sack  OjHrtiftcate-aS  ^r«said,  and  any  such 
tmatee  or  tmstcM  as  aforesaid  gitlng  soy  false' certificate 
under  tMs  act,  or  not  giving  notice  as  aforeeaid  to  the  re- 
spectite  clerk  of  the  peace  of  the  payment  and  disritaige 
of  any  snch  loan  or  advance  made  to  aqy  such  local  com- 
mittee, assodatioo.  or  party  acting  under  such  trasteai^ 
shall'be  liable  to  forfeit  four  times  the  amount  of  the  sa» 
specified  in  such  certificate,  one  half  to  the  Informer,  aad 
the  other  half  to  her  Majesty,  and  to  be  recovered  by  aotioa 
of  debt,  lull,  plaint,  or  information,  or  by  proceedinga  la  a 
summary  way  liefore  any  Justice  or  jostieea  of  the  peace, 
in  like  manner  and  sub|)ect  to  like  provisiooa  as  any  peoal^. 
or  forfeiture  may  be  recovered  under  the  fi  &  7  Vic 

1 1.  That  if  any  trustee  mf  trastaes,  or  any  member  or 
members  of  any  local  oomsittee  or  aaaedatlon  or  party 
acting  under  any  snch  trnstees  aa  aft>res^  shall  proceed 
to  recover  any  mooeys  lent  out  by  them  respectiT^  beyond 
the  amount  of  the  aggregate  anm  advanced  to  then  bj  any 
snch  county  trustees  as  aforesaid,  and  theaecomttlattons  }^ 
the  profits  derived  from  the  interest,  fines,  and  cbaiges 
psid  thereon  by  borrowers  thereof,  and  for  such  purpose 
shall  use  any  certificate  or  other  evidence  of  couneaion  with 
the  said  corporation,  or  any  such  certificate  of  a  trustee  or 
trustees  as  in  this  act  provided,  every  such  trustee  or  trus- 
tees or  member  of  a  loul  coauidttec  or  assoolatloo  or  par^ 
so  offending,  ^all  forfUt  tha  amoant  of  saeh  demand  ae 
■ooght  to  bo  recovered,  and  shall  likewise  be  aahJeet  to  the 
fkrther  penalty  of  four  times  the  amoant  of  snch  denandp 
one  half  thereof  to  be  paid  to  the  Informer,  and  one  half  to 
Her  Majesty,  and  such  penalty  to  be  recovered  la  the  man- 
ner herein-before  provided  as  to  penalties  above  mentioned  j 
provided  that  such  penalty  hereby  Inflicted  shall  not  exone- 
rate such  party  or  parties  from  aiiy  pendties  he  or  they  may 
Incur  tu  be  paid  to  the  loan  fiiod  board  in  Ireland, 

12.  That  it  shall  be  lawful  for  the  said  commissioners  vS 
Her  H^esty'a  treasury,  out  of  the  moneys  Teeted  In  Ber 
Majesty  by  this  act,  to  aliuw  auy  secretariea  or  othw  per^ 
sons  heretoAira  employed  by  the  aaid  traateea  such  allow- 
saee  In  respect  of  length  of  servioe  m  oAer  meritorloaa 
cause,  and  also  to  pay  to  such  persons  as  m«y  be  fWun  time 
to  time  emplojed  by  or  with  the  aanctlon  of  the  s^d  com- 
missioners. In  collecting,  managing,  and  applying,  or  other, 
wise  in  relation  to  the  funds  hereby  vested  in  Her  Majesty, 
snch  salnries  or  altuwances  as  the  said  commissioners  ihaH 
think  fit. 

13.  That  after  the  esplrtf  ion  of  three  calendar  months 
ftom  and  after  the  psaring  of  this  act  the  aald  corporatioa 
of  the  iriak  rqirodactive  loan  ftand  Institution  shall  be  dls- 
solved  to  all  intents  and  purposes  whAtsuever. 

14.  That  an  annual  account  showing  the  receipts  and 
ffishnrsements  under  this  act  shall  be  made  np  to  and  for 
tha  91st  of  Dt^wtbtr  in  every  year,  snd  shall  be  Wd  before 
both  houses  of  Psrliament  within  ten  days  of  their  next  alt- 
Ung  by  the  lords  commistioners  of  the  trea>ury. 

Iti.  That  this  act  shall  be  deemed  a  public  act,  and  shall 
be  taken  notice  of  aa  such  In  all  oeurta  whatsoever, 

Iti.  That  this  act  may  be  amended  or  repealed  by  any 
act  to  be  paaaed  la  this  session  of  parUanent. 


SCHEDULES  to  which  the  forgoing  act  refers. 

SCHEDULE  (A.) 
Paads  and  nwperty  of  the  Iriah  Bepeodnettre  Lav  Fkwl 
iutitirtiem  exohisively  a  bdaaeM  due  Jkwa  tba  ametf 
4kHUily  XrasiaM  in  Irelaad. 
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Fabt  L 

8ami  BOW  ooutlUitliiK  the  faoA  Appropriated  fbr  dofrayloc 
•xpensM  of  mtntgemeDt. 
£a,OSB  St.  6d.  cuh. 

£1,467  9t.  M.  £8  dit  per  oeoL  HianUiM. 

Past  IL — Otbor  Wm&i. 
<St,B«S  tOt.  5d.  £9  ptr  emit.  aonaltiM. 
JCd,64t  St.  Td.  £3  fti.  ptr  cent,  tanuitlet. 
£500  Ta*  «d ,  wtth  acernlag  inltrttt,  tttand  bood 
of  Sir  Matthtw  BtrrlBftoa,  Bamott. 


8CBEDCLE  (B.) 

Wt*  tht  andtrtiffntd  Tmtttei  for  the  Fandt  heretofort 
btloBfing  to  tfat  Irish  R^rodnettft  Loan  FOtd  lottltution 
la  Ooonty  and  now  vtttod  In  tho  Cooiadttioneni  of 

htr  M^Jetty't  Trouufy  bjr  an  Aet  [Autrf  li»  titU  iff  tUt 
mtt.}  etrtity  that  A.  B.  of  tn  Conn^ 

a  D.  of  Id  Connty 

and  Eh  F.  of  In  Connty 

art  an  ttaoclattoo  at  In  C0QDI7  htrcto- 

fort  landing  nonles  adraactd  hj  oa,  and  now  bold  tbt 
amonnt  uf  £  from  na. 

(Ogned)   


'  ^Trutota  aa 
L  abovt 
)  diaeribtd. 


SIgnod  in  tbt  prtatnee  of  no, 
laapoetor  to  tht  abort  Traateea  in  Oouly 


SCHEUULB  CC.) 
Staltmtnts  of  Amounts  dot  on  tbt  iaj  of 

164    ,  by  borrowcn  firoto  tbt  local  assoolatlon  at 
liadtr  tht  Trattctt  to  tbt  latt  Irish  Rtprodttctirt  Loan 
Fond  lattltutloa  in  Count; 

of 
of 
of 
of 
of 


Whtrtof 

tht 
Mtiabara 


1 


In  tht  County  of 
io  tbt  Cooutjr  of 
in  tht  Conn^  of 
In  tht  Coontjr  of 
In  tht  Count;  of 


1 

II 

i 

|l 

il 

11 

^1 

1 

! 

Hi 
M 

IllSbil 

1 

s 

3 

4 

6 

7 

s 

9 

10 

£*.<£ 

^- 

DattdtUa 


d^  of 


-Mansgtr. 
-Otrk. 


I  etrtify  to  htvo  asantntd  tbt  fcrtgdng  Stattmtnt  with 
tht  booka  and  ptptra  bthioglng  to  tht  aboro-BMatlontd 
Association,  and  to  hart  tand  ^  oamt  to  bt  trat  wtraeU 
thtrttlraaa. 

CSigntd) 

■-  ■—  Inapatfor  to  tha  ahoro-ntntionad  Tmatttt. 
Datod  tUa         iiy  ot  1S4 

SCHBDVLB  (O.) 

Stattasaal  of  F«ida  appropriated  by  tbt  Bdlef  Conmltttt 
•f  ISIS  to  tht  Tnattoa  for  tht  ttrtral  Coontits  tf  Irt. 
land,  wHh  tbt  aams  sinot  rtptid  by  thtti  to  tbt  Irish 
Btprodotdrt  Iioan  Faad  Instltatlon. 


To  the  Count/  of  Dare 
Cork 
„  Galway 


Mayo 
H0SC01 
Sllgo 


mid. 

£ 

t. 

d. 

£ 

A 

a. 

6,607 

6 

0 

7 

6 

0 

0 

1,050 

0 

0 

7,065 

0 

0 

5,777 

6 

5 

5,57t 

0 

J 

1.000 

0 

0 

1,S00 

0 

0 

6.370 

11 

9 

e,S77 

0 

8 

5,690 

16 

4 

4,500 

0 

0 

1,788 

16 

7 

3.670 

0 

0 

S,8«3 

6 

9 

S.500 

0 

0 

1341 

• 

0 

Cap.  CXTL 

An  net  for  canning  Into  tfset  tbt  traatjr  bttWMs  btr  Ma- 
jesty and  tht  BtpubUe  irf'tht  fpwfor.  for  Ibir  afciBliaa 
of  tht  traflt  In  alarta  [4fA  Sifttmt&r,  1648.] 

At  coalMiMif  J 


U 


vrnvsHnr  raizs 

JM  FWmiMi,  h  1  «sL  it«  6m.  iriet  4a  01. 

NITBBSITT  PBICB  POEMS.  9fWnA.Tnt. 
BHOWKi;  Aatbor  tfLfn  lndh,-Mlalhsr  Wtwm. 
KDWAKDJ.  lOLUMBr,  IKCdhi  iii  ii,W  H6 

NEW  LAV  BOOKS, 
Latdj  pubOikid  br 
EDWARD  3.  HILLIUM,      COLLIU  OIBIL 

LAW  OF  DEB-fottAND  CRBDITOK  IN  IBBLAKlk 
TImiww  ActltartbsilicillrioB   •  '  r  Titw  tfi  1 

tat  fcr  iht  rscBTWT  of  il>s  pwnlBn  tf  ansa  twiwiKi  biBtt  J— tarf 
tht Ptsof^ with  AhiUCesnMBUir,  Iniln,  MotaaodFtn^  at^Siaiir 
tbs  pfofwilowil  mnd  trading  ciamm. 

Br  WILUAH  OEBMON.  Biq,  BmUw-^Uav. 

"Till  rrnrl-r  "-n  -rr -Ti  In  ntilr'ii'ii  iii'iliil  iifTMi  Iiiiini 
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TV  /Kmct     l&tf  GenlUmen  who  favour  Ths  Irish  J  deist  tn<A  Reports  in  the  teveral  Courts  of 
Law  and  JSqw^  in  Ir^amdt  art  tu  fiUowt  t — 

OHrtflT  OMMTT,  111.  ( 


and 

JoBR  Pitt  KxRHEDr,  Esq.,  Bar- 
'  C  riaton-at-Law. 

SWitLiAK  BuaKS,  EtQ.,  and 
William  Johm  Dobdas,  Eiq., 
Barrktarai^ULaw. 

rCHAKuraHAmi  HBMrBiLL,Eiq. 
3  aad 

*"  y  W1U.1AK  HiCKsoK,  Ek  *  Bar- 
C    riat«r».at  Law. 

hAmt  CoHt         i  BOBBST  OBirriH.  Eaq.  and  W.O. 

 I  CB4iiii«T,Baq.Bapriatei»*t-Uw. 


BoBiCOMl  


IqiitT  Eidwtatr.... 


Coart  of  BKclwqaar 


'  JoBB  B&AOKKAv,  Eaq.,  and 


C  Lm. 

Qneen'i  Benofa,  Inolitdp  (  FitOBSBoa  M'Cabtkt,  Esq.,aiid 
inff  OvU  Bin  and  B«-  j  Samubl  V.  Fbbt,  Ea^., 

Ezcbeqaer  of  Pleas,  in-  f  Cbas.  H.  Hsmpbill,  Esq^  and 
dttdiog  Manor  Court  \  Wiluab  Hicksob,  Eaq.,  Bar* 
aod  RagiBtry  Appeala.  (  iktm^tXaw. 

a.i».1hU.   ►        i  RoBBBT  OBirFiB,  Eaq.  and  W.O. 

AdBdralty  Coart  J  cbabbbt.  Eaq.  Barri^tera-aMaw. 


DUBLIN.  JUNE  S3,  1840. 
♦ 

A  cin  cfMKk  pnetioal  inmortwiee  to  solicitors 
VM  recently  ^  mbject  of  a^jodica^on  in  the 
Court  of  Eicbeqoer,  io  the  case  of  Levinge  v.  De 
3fo»imarm<y,  (not  yet  reported.)     A  petition 
wa»  pniwBted  00  behalf  of  the  receiver  in  the 
causey  that  the  solicitor  should  deposit  certain  deeds 
io  bis  poaaession  in  Court,  for  the  purposes  of  the 
■ait,  and  to  so^le  the  receiver  to  bring  ^eetments ; 
and  vas  resisted  on  the  pert  of  the  soudtor,  on  the 
gnmnd  tliat  if  the  deeds  left  his  posaeasion  his  lien 
wu  g«ae»  and  eoold  bot  be  transfenred  to  any 
fund  that  wonU  be  realized  in  the  cause;  that 
ercD  anomln^  the  right  to  re^  prodoctton  could 
not  be  maintained  agunst  the  party  morinff  for  it, 
evwy  other  party  io  the  eaase  would  indlentally 
gain  tboretw,  to  the  pr^ndice  of  the  solidtor,  as  the 
ditnelarof  an  iDeombnnoflb  the  navlt  of  a  contract, 
does  not  belong  to  the  lien  of  a  solicitor ;  and  for 
this  position  th«  casea  of  flbauUm  v.  Demrt,  (2 
Dm.  ft  Warren,  d06,)  Taylor  v.  Gorman,  (6  I.  E. 

and  Boamn  t.  BoUmnd,  (4  M.  &  Cr.  354>)  ; 
were  eited. 

In  Boxom  t.  BoUand,  the  solicitor  had  been 
diM^arged  by  his  client,  the  plaintiff  io  the  cause. 
Donog  An  progress  of  the  cause,  costs  bad  become 
dne  to  Mm,  as  welt  in  that  as  in  other  matters  in 
«Uafa  ht  had  been  also  employed.  The  solicitor 
produced  the  deed,  throogh  whi<^  he  sought  to 
Estibhsfa  bia  Uea,  as  evideDce  in  the  cause ;  he 
labnqiieotly  becanw  bankrupt;  and  his  assignee 
ITBKoted  a  petition  claiming  a  lien  on  the  fund  in 
|k«  canae,  for  the  benefit  of  which  the  deed  was  In 
^onrt.  for  the  entire  of  the  eoeta  inourred  hi  the 
ausejind  otherwise,  and  contended,  that  as  the 
itle  to  the  fond  wm  established  l>y  the  production 


of  that  deed,  he  was  ther^bre  wtitled  to  the  saoM 
lien  upon  the  fund  he  was  entitM  to  upon  thr 
deed.  The  Lord  Chancellor  Cottenliara  decided 
that  the  aa^goeee  the  soUdtor  were  entitled  to 
payment  out  of  the  foods  in  the  cause  alone. 

In  Biunden  v.  Demri,  (Plan.  &  Kel.  572.)  be- 
fore Sir  M.  O'Loghlen,  the  lien  of  the  solicitor  was 
upheld,  under  the  following  facts Mr.  Maxwell 
was  the  solicitor  of  Sir  J.  Bluuden  ;  from  tbe  year 
1800  till  1805,  different  title-deeds  rslating  to  Sir 
John's  estates  came  into  his  possession.  In  I8I2, 
coats  became  due  to  the  solidtor.  In  1815,  ajudg- 
ment  was  recovered  against  Sir  John  Biunden,  and 
further  costs  were  inourred  fW>m  that  period  to  the 
death  of  Sir  John,  in  1818.  An  order  having  been 
made  in  the  cause  of  Bluntlen  v.  DtsarU  that  tbe 
solidtor  of  the  late  Sir  John  should  furnish  hia 
costa,  tbe  Master  reported  under  that  order,  that 
£1544  17s.I0d.waadiietothe  solidtor.  On  tli6  27th 
of  June,  an  order  was  made — MaxweU,  the  ao- 
licitor,  •*  not  otyecting  thereto"— that  he  sboold 
lodge  io  the  Master's  office  all  tlie  title-deeds,  re- 
lating to  the  lands  decreed  to  be  sold,  in  his  power 
or  possession,  and  without  prejudice  to  such  lien 
as  he  might  establish  against  the  funds  in  the  cause. 
The  Master,  in  allocating  the  funds,  reported  the 
solicitor's  demand  to  be  in  priority  to  creditors 
whose  daims  were  subsequent  to  1812.  The  aa* 
signee  of  the  judgment  of  I8I5  objected  to  this 
report,  and  Sir  M.  O'Logblm  upheld  tbe  report  of 
the  Master.  This  case  came  by  way  of  appeal 
before  Sir  E.  Sugdeo,  C.  (2.  O.  &  W.  Judgioeot, 
422.)  who  reversed  the  order  of  the  Blaster  of  the 
Rolls  as  far  as  regarded  tbe  costs  inoorred  subse- 
quently to  the  judgment  <rf  1816. 

The  next  case  relied  upon  as  onfimmrable  to 
the  lien  of  a  solicitor  who  has  j[Hurted  with  the  pos- 
•eanon  of  his  client's  papers,  is  that  of  T^^ior 
Gwman^  (6  Ir.  Eq.  Rep.  330^)  beforo  Mr.  Blaofc- 
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burae,  M.  R.,  the  present  Lord  Chief  Juttice.  In 
that  ease,  the  solicitor  of  tlie  defendant,  in  1819, 
obtained  poMcssion  of  aweral  deeds  relating  tnrM^e 
estates  of  the  defwdantsi,  'and  on  which  he  olkin^d 
a  lien.  Thest  deeds  he  brought  into  Courts  onder 
an  order  in  the  oause,  the  lodgment  to  be  without 
prejudice  to  such  lien'  as  he  had  thereon.  There 
was  a  mortgage  of  1777  on  the  lands  which  these 
papers  related  to,  and  claims  on  behalf  of  younger 
children,  prior  to  1619.  Subject  to  these  prior 
demands  the  Master  found  that  the  solicitor  had 
a  lien  on  the  papers  in  Court,  and  that  be  was 
entitled  to  be  paid  in  priority  the  portion  of  the 
several  costs  incurred  bj  him  prior  to  the  ren- 
dition of  certain  judgments  aflbcting  the  estate  of 
the  defendant. 

The  salt  was  instituted  to  omj  into  effect  the 
trusts  of  a  deed  by  which  the  detendant  conveyed 
certain  estates  to  trustees  for  the  payment  of  his 
debts,  to  which  deed  the  solidtor  was  a  party.  In 
his  judgment,  (p.  dSd,)  the  Master  of  the  Rolls 
says — "  The  solicitor  having  parted  with  the  deed, 
it  is  argued  that  liis  right  is  transferred  to  the  fund, 
and  that,  the  estate  being  sold  and  the  prior  mort- 
gagvte  paid,  he  is,  in  place  of  the  lien  he  has  lost, 
to  be  paid  out  of  the  surplus  of  the  funds  realized 
by  the  sale.**  He  then  goes  on — "  This  claim  is  at 
variance  with  the. nature  of  the  right  which  the  lien 
on  the  deed  oonfers,  and  is  repudiated  by  Lord 
Cottenham  in  Boxon  v.  BoUand.  **  The  solictor's 
elaim  on  the  fand,**  he  observes,  **faas  been  called 
transfnring  the  lien  from  the  documeDt  to  the  fund 
reoovered  by  its  production;  but  there  is  no 
tranafer,  tor  the  lien  on  the  deed  remains  as  brfore, 
although  perhaps  of  no  -value ;  and  whereas  the 
lien  «i  the  deed  could  never  have  been  actually 
enforced,  the  lien  on  the  fhind,  if  established,  would 
give  a  title  to  payment  out  of  it."  The  solicitor, 
to  get  rid  of  the  difficulties  those  arguments  create, 
has  endeavoured  to  found  his  right  on  the  decree  or 
order,  as  amounting  to  a  recognition  of  a  right  to 
be  paid  out  of  the  fund,  but  they  have  no  effixt  eave 
thtt  ofpreeerving  hit  rights  fright  he  hadj  to  get 
hack  the  deed,  and  cannot  be  argued  to  have  edtn-ed 
tii*  nature  and  character  of  that  r^ht,  substituting 
for  it  actual  payment  of  his  demand."  This  deci- 
sloo  was  confirmed  on  appeid  by  Sir  £.  Sugdeo,  C. 
(7  Ir.  Eq.  Rep.  S59.) 

These  cases  have  been  generally  considered  by 
the  profession  as  authorities  for  the  position — that 
by  parting  with  the  pPiiBsslott  of  this  ^»da,  even 
laiur  the  order  of  the  oourtt  the  eeUdtor  in  every 
case  virtually  lost  hie  lien  upon  the  deeds  in  his 
posseasioiit  ineinuioh  aeiiordiiw  to  tiM  view  taken 
by  the  Master  of  the  RoUa  in  Taylor  v.  Gorman, 
that  lien  was  not  tranrferred  to  the  fund ;  and  the 
poesesriou  being  parted  with,  the  lien  which  it  was 
admitted  by  the  court  still  attadisd  to  the  papers, 
became  valueless,  though  being  one  whidi»  if  the 
analogy  between  this  and  other  instances  of  lien 
be  eorreot,  would  revive  upon  rn  pniscaion  Bart- 
Uy  V.  Hitchcoek,  (8  Tannt.  149.) 

The  doctrine  upon  which  the  lien  of  a  solicitor 
on  the  papers  of  bis  client,  which  have  properly 
come  to  his  possession  rests,  is  founded  upon  the 
plainest  principles  of  justios^  and,  in  the  abstract, 


is  6ne  vpon  which  no  difficulty  c&n  arise.  Th* 
rule  is  settled  beyond  question,  that  if  a  ditnt  to- 
charges  bis  solicitor,  the  court  wUlt  not  take  tbe 
papers  from  (he  latter,  unless  tipoepaymeDtofbi 
bill.  To  travel  through  the  infcuty<*de(aia,oj 
this  subject,  or  reconcile  them,  would  not  be,  per- 
hapB,  possible,  and  the  attempt  wo«M  be  bercid 
the  limits  of  our  present  enquiry;  but  itvUlb, 
found  on  examination  to  be  generally  trne,  thitbi 
every  case  where  the  court  has  denied  tfaeaolicjut^ 
claim  upon  the  fund,  it  was  eiUier  oa  the  gtoui 
that  no  lien  existed,  or  there  were  dicaoMucg 
amounting  to  a  waiver  of  it. 

The  solicitor  having  obtained  posMrioo  ^ 
deeds,  has  a  right  to  retain  them,  and  it  vooU 
tainly  appear  to  be  contrary  to  the  prisciplMif 
justice^  which  first  gave  that  riglit,  that  tbesMn, 
by  ordering  the  producUon  ortftw  deedi,  %}n^ 
deprive  him  of  it,  if  it  be  unaffected  b;  anj 
mity.    And,  as  we  heard  Mr.  Bsron  Richirdi  ob- 
serve, in  the  case  which  led  us  to  thoe  obitrTi. 
tions,  it  would  be  monstrous  to  say,  thatif 
citor  have  a  lien  against  a  subsequent  tKdiiff 
that  a  prior  creditor  should  be  depriftd«ftk 
means  of  getting  at  the  deeds  for  the  popnagf 
his  suit ;  and  that  if  the  court  had  not  tbt 
of  getting  possession  of  the  deeds,  sad  oTpnietT- 
ing  the  rights  of  the  solicitors  in  tbeir  inlim, 
that  the  whole  cause  should  be  paralyze! 

The  solicitor  for  the  defendant,  UootHMm^, 
resisted  the  application  for  the  prodoctioa  of  At 
deeds ;  his  counsel  citing  the  cases  nfarad  to,  b 
shew  the  prqndidal  ercct  the  imdoetioa  vnld 
have  upon  hie  rights  end  relied  epoa  Ui  ^  b 
retain  possession  till  paid. 

The  court  held  thwe  was  a  mMftsd  diitiixdoD 
between  those  cases  where  the  soU^  fokiBtuily 
produces  the  deed,  and  where  the  coun  mikei  ihe 
order  ininvilum,  Mr.  Baron  PenDefatber.obMn- 
ing  on  the  case  of  Tayior  v.  GorwuM,  laid,  tha 
though  the  observations  of  the  Msster  of  Un  Xob 
went  to  the  length  of  tlie  proposition  tittj  vn 
cited  to  maintain,  that  the  Lord  ChuedlM  hi 
upheld  that  decision  on  a  difi'creot  gronod-lwld- 
ing  that  the  solicitor,  by  executing  tfasdssdof 
had  waived  his  lien;  but  that  he  could  not  be  » 
derstoodas  deciding  diat,  if  dteordsriniMe- 
vitum,  the  court  could  not  proteol  the  iMMrf 
the  solicitor. 

The  court  directed  the  deeds  to  be  bni^ii 
without  pr^udioe  to  the  attorney^  Hsbi  ifnif  k 
have,  or  against  the  puisne  endllon  nuke;  i 
special  reeervation  as  to  the  rights  of  theiiune^ 
Mr.  Baron  Pennefather  oondoding  hj  ujiogM 
he  by  no  means  thought  such  a  resavMiaB  m» 
sary,  as  in  his  opinion  the  ordiMty  ordtttobnig 
in  the  deeds  without  prejudice  would  tw  nfioM 

The  esse  ot  Boxon  v.  BoUand  which  mnlied 
upon  by  the  Master  of  the  Rolls  is  bit  js^gaet 
in  Tenftor  v.  Chrman,  was  also,  it  m  obivnd  bj 
the  court,  within  this  prindple,  the  solidtor  lang 
voluntarily  produced  the  deed.  Lord  Cotteofcia, 
in  that  case,  held  that  the  solicitor  bariag  {mdnnd 
the  deed  voluntarily,  was  entitled  to  be  jxid  <J( 
costa  in  that  suit  ahme  in  whitA  it  wai  pnxhMi 
and  that  by  tbe  production  be  diasalitlMl  hiwll 


Digitized  by 


Google 


THE  IRISH  JURIST. 


359 


to  thftt  tioK  for  kit-  general  balance  which  be  pre- 
ffioutly  had. 

HWratf  T.  Johnton,.(2  Jack  &  W.  2U),  before 
Sir  Thomas  PIuBieri  M.  R.,  vas  obaerved  upon 
by  Lovd  Cottcnham  in..BBmfi  v.  £attnu(  and  he 
appeared  to  doabt  ita.  a&tbority  aa  to  the  quotioo 
vhttbertbe  aoUdtftr  w«i  entkkd  to  be  paid  hb 
H— al  halanea,  or  nerdy  Aoae  ariaiog  inthe  aoit 
HTUcbtheivBdwaBraeUaad.  Bottmeappean 
tft  be      plato  disliactiiia  between  the  two  oaaea — 
IB  the  latter  the  voluntary  production  h&rtng  de- 
ftrmd  the  general  lien,  the  pwtioolar  one  on  the 
fundi  in  the  cauae  <mly  reniained.    The  Chancel- 
lor, p.       saya,    It  appeara  to       that  in  theae 
obeemdoBS,  (referring  to  those  of  Sir  T.  Plumer 
in  Worrall  v,  Joknmmjt  the  dietiDCtion  between  t^e  , 
sotietlm^a  lien  upon  the  fnnd  realised  in  the  cause, 
and  his  lien  npouj  or  rather  right  to  r^tatn  his 
dun^*  paper*  m  hig  Amdr,  as  aolicitor,  is  not  suf- 
Icintly  kept  in  view.    The  lien  upon  the  fund 
mltea  hi  tbe  suit  is  confined  to  the  costs  of  tiiat 
nit,  £a«n  v.  CftarcA,  (4  Madd.  391,)  although 
tint  leeBsed  to  be  doebted  in  Worrall  v.  Joknton." 
These  ebsemdom  of  the  Lord  Chancellor  appear 
10  have  been  made  without  attentively  considering 
tkewpattaS  WorraU  y.Joknton,  whi<A  appeara  to 
ui  to  eonfinn,  rather  than  dadi  with  the  opinion  of 
Lord  Cotteobaaa — the  lien  b^ng  upon  the  papers, 
which,  it  b  dear  from  tbe  judgment  of  the  court, 
tbe wiidtorbsd  never  lost  possession  of.  Atp.218, 
Sir  T.  Plumer  sdverts  to  the  distinction  which  Lord 
Cottenham  thot^t  to  be  not  sufficiently  attended 
«a    There  m  two  kinds  of  lien  that  a  solicitor 
^aa  for  s  tnU  df  coats— one  on  tbe  fund  recovered, 
^nd  the  other  on  the  papen  in  his  hands }"  and  at 
^  219—"  It  Is  of  no  oonseqnence  there  b  a  com- 
proalsebere— tbe  fund  cannot  be  transferred  without 
an  applieaUon  to  the  court ;  and  the  other  parties 
woald  then  ot^ect.  unleas  the  deed  be  given  back 
to  them ;  and  it  ewsnol  he  got  aty  ejteept  J¥om  the 
te^cUer.    Tbe  plaintiff's  aangnee  can  therefore 
never  succeed,  without  applying  for  the  possession 
oTit;*— erideady  shewing  the  demand  of  the  aoli- 
atew  was  on  aooonnt.  of  tbe  general  lien  on  tbe 
papef^  whioh,  bdng  in  his  possesuon,  in  the  Un- 
gam^  nf  Lwd  CfMtte»faam  in  Bojioh  v.  BoUtutdt 
"ke  had  a  right  to  withhold,  and,  if  essential  to 
(b«  client,  might,  by  those  means,  oompel  paytnent 
of    bis  general  professional  demand."    This  propo- 
Nt£«n  masttfaoweva*,  be  uken  with  this  qualification. 
ttm.t  DO  person  has  a  title  to  the  papers  superior  to 
ihmmt  of  the  client  Id  Molesworih  v.  Robina,  Jon. 
k  lat.35e),  Sir  £.Sugden  in  his  jadgment,-p.  370, 
iffci^MyiBg  «that  «  aoKcitor  to  enforce  his  lien, 
-^onl;  wiUihold  the  deed,  so  as  to  prevent  the 
^{■nty  enthled  having  the  benefit  of  them,"  gyes  on 
^''but  M  UQ  can  give  a  Hen  to  a  solicitor  of  a 
higher  Dttare  than  the.  interest  be  hinuelf  has  in 
tbe  deed.  The  dieofr  had  no  right  to  charge  tbe 
deed  wUsh  did  not  belong  to  him  akmei  but  to 
hjnsetfia  flominqn  with  ot&ra.  and  which  he  could 
not  widihold  ftom.  the  dasa  of  persons  entitled  to 
them.- 

Thenaalhorities  go  far  to  support  the  view  of 
ths  Coat  of  Biabaqaer  in  Z^oAmv  t.  De  Mont- 
Msrmy.  They  shew  the  vary       natnrc  of  tbe 


rights  accorded  to  the  solidtor  for  hia  protectioa— • 
the  injustice  of  d^trivii^  him  of  that  right  we  have 
already  adverted  to.  Tbe  proper  course  for  every 
solicitor  whose  lien  is  sought  to  be  interfered  with, 
will  b^  to  dissent  to  the  productfoa  of  tbe  deed- 
to  act  on  bia  attiflt  rigbt  of  retainetUi-and  in  thia 
manner  oraspd  tiie  parties  reqiuriiig  the  beneAt  of 
tbe  papers,  citimr  to  pnrehase  tiiat  benefit  1^  tbe 
settlenient  ttfthe  whole  coata  due,  or  by  drlvii^  them 
to  the  necessity  of  an  application  to  the  ooort  to 
oompel  their  production,  obtain,  aa  in  this  caa^  a 
full  protection^a  course  reoommeaded  by  Sir  £. 
Sogdra  in  Taylor  v.  Crormam,  who,  after  adverting 
to  the  hardship  inflicted  upon  the  sc^citor  iu  the 
case  before  him,  adda,  '*  that  he  ahould  be  cautious 
never  to  enter  into  such  an  arrangement  as  existed 
there— that  his  course  ahould  be  to  call  upon  the 
court  to  decide  the  question  of  Ueo." 

— « — 

To  the  Editor  of  the  hith  JumU 

Mb.  Editos— Whoever  has  rend  the  recent  de- 
bates in  the  House  of  Commons,  on  the  subject  of 
the  sale  of  incnmbered  estates  In  Ireland,  cannot 
but  be  struck  with  the  feeling  of  discontent  ex- 
hibited, that  so  little  has  been  done  to  dtmiaish  the- 
delay  and  expense  of  tbe  procedure  in  the  Court  of 
Chancer}-.  To  desnribe  the  Court  of  Chancery  as 
an  unwieldy  engine,  iMMtly  in  its  woriciog,  and 
tardy  in  ita  movements,  seemed  to  be  tbe  am- 
bition of  every  member  who  addressed  the  house, 
while  the  amials  of  bygone  litigation  have  been 
ransacked  for  the  purpose  of  amusing  the  house 
with  Uie  story  of  some  unhappy  purobaaer  under 
that  eourt,  who  aiterwatds  finds  himself  embarked 
in  a  sea  of  litigation,  and  shipwrecked  in  the 
end.  .  In  this  state  of  feeKng,  the  project  tSsr 
takteg  the  sale  of 'incumbered  estates  mm  the 
Court  of  Chancery,  and  entrusting  it  to  govern- 
ment commissioners,  was  introdnoed  into  the 
bouse,  and  passed  almost  without  c^positioB.  Now* 
while  i  freely-  admit  that  greater  lisdlltiee  sboald 
be  given  for  the  transfer  of  land,  and  that  al- 
though a  good  deal  haa  4^  late  been  effected,  yet 
that  many  improvements  might  atlll  be  made  in  our 
judidal  peoceedinge,  I  would  altegethOT  deprecate 
the  system  of  modern  legislation,  which,  in  the 
rage  for  novelty,  endeavours  to  discover  some  new 
machinery  for  the  workii^  of  each  spedie  case, 
rather  than  improve  the  old,  whioh  it  so  welt 
'  adajpted  for  all. ' 

The  Cowt  of  Chaocenr  haa  be«B  n  existenoe  for 
centuries ;  the  exoellMMies  of  its  ^stem,  and  the 
impediments  to  ita  working,  are  now  well  under- 
stood. Some  of  tbe  greatest  men  that  ever  lived 
have  left  upon  it  the  impress  of  their  charaelen; 
and  surely  it  would  be  nnck  wiser  to  ctmove  whaU 
ever  has  been  found  to  dog  the  working  of  tUe 
wondrcHis  maohnie^  than  to  snbatitnte  fiw  it  the  wo^ 
ioventtons  of  modorn  theorists^  whose  palduwoife 
devices,  if  found  to  worit  at  all,  woold  require  much 
time  to  be  understood,  and  a  long  series  of  judidal 
decisiooa  .to  consoUdata,  before  duiyoooM- bo  in- 
duced into  «  syateiu  of  practice. 

Now,  to  apply  theae  oboarvatlons  to  the  D>jaot 
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which  appears  to  be  lo  desired,  of  selling  the  estates 
of  incumbered  proprietors  io  IrelaDd,  it  would  not 
be  difficult  to  shew,  that  by  giving  Increased 
powers  to  the  Court  of  Chancerj  io  a  few  particu- 
tors,  estates  could  be  sold  by  this  court  with  as 
much  expedition,  more  economy,  and  with  far 
greater  nfety  to  the  parties  interested,  than  by  the 
propoeed  new  mMhinery,  or  almost  any  other  that 
oDold  be  Invented.  To  make  this  intelligible  to 
aone  raaden,  let  meobaerve^  that  the  delay  in  the 
sale  ctf  eitatea  throngh  the  eourt  of  Chaooery,  arises 
from  two  cansea.  The  flrat  i«,  that  by  the  (nesent 
pracUoe  the  sale  ia  not  made  until  the  end  of  the 
suit,  after  the  rigfata  of  all  the  partlea  hai  been 
adjudicated  upon,  and  the  sum  due  to  each  aaoer- 
tained.  The  second  it,  that  after  the  sale  is  made, 
it  is  now  necessary  to  trace  the  title  of  the  party 
whose  estate  is  decreed  to  be  sold.  But  let  these 
two  impediments  be  removed,  and  any  estate  might 
be  sold  through  the  Court  of  Chancery,  within  three 
months  after  the  application  to  it  for  that  purpose 
is  made.  '  For  instance,  there  exists  in  Ireland  more 
statistical  information  respecting  land,  than,  we  be- 
lieve in  any  other  country  in  the  world.  First, 
there  is  the  ordnanee  anrrey,  which  gives  the  value, 
or  the  approximate  value  of  every  estate  in  the 
eonntry.  Secotid,  there  Is  the  rwistry  office,  where 
an  mbstmet  of  every  deed  erenUng  any  limitation 
or  charge,  can  be  had.  Thirdly,  there  la  the  new 
office  tar  the  registry  of  judgments,  establi^ed  by 
Sr  Edward  Sc^en,  where,  at  a  glance,  any  onA 
that  pleases,  can  see  every  judgment  that  has  been 
•D tared  up  against  any  individual  in  the  community. 
Suppose,  then,  that  an  incumbranoer  desires  to 
liave  an  estate  sold ;  let  him  file  a  short  bill  or  pre- 
sent a  short  petition,  succinctly  stating  the  nature 
of  his  own  incumln-ance,  the  value  of  the  estate,  as 
appearing  from  the  Ordinanoe  Survey,  and  the 
amount  m  the  other  charges  or  incumbrances  that 
appear  to  affect  it,  (whidi,  for  greater  coodseness, 
ooidd  be  done  by  referring  to  a  schedule,  to  be 
affixed  to  the  bill  or  petition,  pving  merely  the 
dates,  sums,  and  parties  names  connected  with 
each  charge ;)  and  th»,  after  serving  all  parties 
irith  notioek  let  bim  be  at  liberty  to  aeC  down  the 
eaose  or  matter  to  be  heard  before  the  Lord  Chan- 
cellor, wbo  noon  recdvliw  proof  by  a  witness, 
eieavoc^  at  ue  hearing,  the  plainttflrs  or  peti- 
tiMer's  Ineumbrance^  and  being  satisfied  of  the 
genuineneaa  of  the  other  chaises,  and  that  the 
plaintiff  or  petitioner  has  in  fact  the  right  to  sell 
the  estate,  should  be  at  liberty  to  pronounce  a 
decree  for  a  sale  at  onoa ;  and  at  the  same  time 
direct  that  the  purchaser  is  to  luve  a  parliamentary 
title,  and  to  be  put  into  possession  of  the  estates 
immediately  upon  lodging  his  purchase-money  in 
Court }  and  thenceforward  be  freed  from  all  the 
future  litigation  in  the  suit  connected  with  the 
daimi  of  the  various  incumbrancers  or  parties  in- 
teieeted,  «hoae  demands  are  to  be  transferred  from 
the  estate  sold  to  the  parcbase-^noney  in  Court, 
wluoh  represents  it.  After  the  fund  ia  brou^ 
into  Court,  the  usual  aUooation  order  oonU  be 
made,  referring  it  to  the  Blastar  la  the  cansea  to 
report  the  rigiits  and  prioritiea  of  the  esveral  in- 
eumbraneerii  and  to  allociue  the  fund  amongst 


them  aooordfaigly.  By  what  new  maddaay  toold 
a  sale  be  effected  ao  cheaply  or  expedltioiatr? 
What  more  perfect  system  coold  bs  lw^iiai4> 
And  yet,  all  thu  is  to  be  superseded,  tad  m 
Judges,  together  with  tbeir  hosu  of  lecratiriiL 
clerks,  and  other  ofiidals,  are  to  be  laot  (n^ 
from  England,  to  auke  new  ndes  and  cidm,  ^ 
to  sell  the  estates  of  Incumbered  proptistan  b  b|. 
land,  where  there  ia  f«r  that  pmposs  so  pw  ^ 
establishment,  and  ao  peHbrt  a  aystam  thmAj  k 
existence. 

Fearing  on  this  oecarfon  to  tr«|iais  too 
on  your  gpuaa,  I  will,  with  ycnt^miimkaa,n^ 
rem  to  this  Important  snlyeot. 
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Andsrson  V.  Botti«lirolw 
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AsfatoDT.  amUHk 
Bdfev.  Bdte 
Bsnnatyiu  v.  Altoe 
Barlow  t.  ntiysnld 
Barry  t.  Cmoln 

SaiDe  r,  same 
Barton  r.  MDcnnolt 
Bata  T.  MsKwaU 
BatwnsB  v.  M*EIBgole 
BmU7  t.  Snlth 

Sams  V.  saaw 

Sams  V.  ssBM 

Sams  v.  asms 
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Beat  V.  H'LoagfaUa 
Bstitsm  V.  HwnaD 
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CdDns  V.  Dstiy 
Coary  t.  Coary 

Sum  v.  same 
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Corbet  v.  Mabon 
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ConniokT.  (VDouidl 
Coaby  t.  CosIv 
Coorcnay  v.  Shaw 
Orfpps  v.  TIIBera 
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Barley  V,  Boll 
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Blaokstook  T.  Itttkt 
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Hood  V.  Tsdow 
Boroo^  v.  TabM 
Boroai^  V.  Bsftr 
Bagr4  V.  Bsrin 
Boyle  T.  Sletfar 
Brennao  t.  Hum 
BreretOD  v.  Witt% 
Bachanan  t*  ColhooB 
Borfce  V.  Derey 
BntdQT.  Bahhn 
Better  V.  Oii^ 
CaaiFMl  V.  Bnne 

Ssme  V.  mm 
CamiMI  V.  Skcml 

Camav,  QBam 
Saow  V.  MM 
OartkT.  Swteey 
Da^T.  Cwtii 
Sart^  V,  Beed 
Da^  V.  Fttkar 
Same  v.  Maw 
Dari*  T.  Irwin 
OawaoD  V.  WOk 
IMsB^  v.l^ 
I>oH9nv.AiHS 
Dohorty  V.  Wars 
DonatfoBB  (C.  oQr.lbpa 

DODOTSD  T.  RMItt    .  . 
Donovan  v.  Swlaty 
DoweD  T.  Barke 
DomwT.  Keofh 
Uvongfat  T*  FUDps 
DaJgnstt  Saon 
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Edioworth  T.  E^pmih 

Saniev.  NBM 
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nb7  «■  Bhki 
Mr  T.  Bomb 

FMBrttT.Bin* 
Mmt.  FmUb 
Suit.  auM 

Fti|VMB  T.  St.  0«nf« 

SiuT.  uBte 
FtrpMB  T.  TbonpMn 
FimBT.BatIv 
FmIl*>Low« 
Ftt«mld  V.  St  Ucv 
llupttrldi  T.  Po(w 
FwratT.  Banvd 
FredT.TriDt 
FmebT.  lluiMcIl 
Froehr.  Fmidi 
Frith  r.  Irrine 
Fitton  T.  Joudagt 


Ovdiavr.  BMbM* 
Sam  T.  Mme 
Bant  T.  Mst 
0«alt  r.  Nvfent 
Oflrafh^  r.  Mmmj 
aiUwH  V.  SMtj 
QOiMBT.  Johuton 
OoA^fT.  BnM 
OimtT.  BUUm 
OnvbooFiw  T.  Smpfa 
OiMBa  r.  CoD««iiiioa 
QM7  T.  U'Cabe 
OuinoM*  r.  Darlej 
GnmblatoD  t.  BmUh 
BiganT.  Kirkwood 
Han  T.  Bakar 
BdlT.  VUUana 
HalpliiT.  Stjlaa 
HanOtM  r.  N^a 
Bamllton  r.  Weat 
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Sama  t.  aame 
BardinK  t.  Aahe 


QI.S.4WJLC0.  T.  Fmlral  Bamian  t.  Joatiea 
GibAi  r.  FMttagw  Barria  t.  Daoot 


HiiriiT.  Famn 

Hjnaa  t.  Radlnftoo 
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biMa  T.  Innea 

Htfn|f.  VaDa 

IrrlBa  t.  Ansbdall 

BmtTT.Dac 

AMfcaoa  T.  "■mUtiW 

Ht^  T.  OMmrth 

Jaakam  T.  Mttafaatl 

8mm  T.  ma 

JMMaaT.  Aaha 

BedfMT.Helte 

Jankia  t.  Vomaa 

HMdcnoa  t.  (IfOnif 

JamdDgt  T.  BoDd 

H«aiji.lbMiR  . 

Jaaaep  t.  AtUa 

HiekMBf.  CaBa 

JCooaa  T.  Bate 

HkkMBT.  Z)«J 

J<duiaton  t.  Soott 

Hill  T.  WlM 

Bame  r.  aaaie 

BiifoD  ?.  CfcarimOa 

Bam*  T.  aaaaa 

nithiiiiftaaaJtao 

Jflkutaa  1^  UeyA 

SMtT.  BM 

JoyMT.  DaM^M 

SiBM  r.  aana 

XantT.  MwaaK 

Ho^  f .  BrowM 

Samar.  aama 

BeOlwT.  Hadflaa 

Kally  T.  MoatTB 

aolBM  T.  Bqrla 

■ant  r.  Baaalar 

BofaawT.  Low 

Kaogh  V.  Kaogh 
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SaoM  T.  aama 

iMpiT.  n^rtaa 

Benn  r.  Barman 
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Kingifam  T.  J«rvaia 
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KIrka  t.  X*Ilvau 
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>oaf  r.  gitium 
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■joA  r.  BodUa 

8mm  t.  mom 
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MDooaaD  t.  MDoiumU 
M'BwalBaT  O'DomaU 
Vafvar.  Chataa 
HaCM  Foatar 
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Mabonj  r.  Danitahj 
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Sama  t.  aama 
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Sama  t,  aama 
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UmaSng  t.  Barry 
UaaaSx  t.  JMmb 
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MartTB  r.  Blaka 

Sama  t,  aama 
Martin  r.  O'FIahartF 
Uartki  Valdron 
Maara  r.  Sffan 
Mandham  t.  Baad 
MlUa  V,  MiDa 
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O'Dowda  T.  O^Domim 


O'Orady  t.  AtUn 
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O'Nril  T.  Daj 
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Pa^  T.  MMon 
Fulmar  t.  Eras 
F«PpardT.  MaaoB 
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POTdrian  T.  PhaUm 
Portar  y.  Tbmf 
PowaU  T.  Powdl 
Power  V.  Longan 
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Qohk  T.  Eratta 
BaadT.  TayUir 
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B^T.  Bmllh 
HalMrtaT.Mar 
Bod4r  T.  miUaiu 
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Rnbia  T.  Toang 
RFM  t.  RTao 

Rynd  t.  Fleming 
Soankm  t.  Powera 
SaalF  T.  Bond 
Sbamton  r.  Tnej 
Sbaw  T.  H<Maboa 
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ShorttT.  Skortt 
Mmpaon  t.  Syoge 
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SkdtoQ  T.  Oanard 
Smith  V.  Cooke 
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Sothergill  t.  Thornton 
Spdman  t.  Dty 
Stanford  r.  Stator 
Stanna  t.  Trtppfag 
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Stratford  r.  Stratflvd 
Striteb  Cameroaa 
Sngroa  t.  Naah 
SoUlTan  T.  DalanF 


SoIHTan  T.  Coatdloo 
Swan  T.  IHanej 
Swift  r.  DonneOui 
BwinoF  T.  Tfbmanriea 
Tandy  r.  Btaphena 
Tarrant  Pnredl 
"^ttow  T.  Oamett 

Sama  r.  aama 
Tbempaon  t.  M'Cor^ 
TnddT.  CUdwatar 
Trjm  T.  AMboroogb 
Tnffndl  t.  Wamar 
Turner  t.  Donegal 
Tanoa  t.  Banfnriy 
VansiUart  t.  Pennalktbar 

Bame  t.  aama 
Vangban  t.  Tang^ 
Tanghan  v.  Magannia 
Taoghan  t.  MagUI 
Vaaqr  t.  Fry 
Valoott  T.  Smith 
Walker  r.  M'Connm 
Walker  t.  Scott 
Walker  t.  TOlj 
Walker  r.  0'i>owda 


Walker  Weir 
Walah  T.  Walah 
Warren  t.  O'FlabavUt 
Warren  t.  OrpMi 
Wataon  t.  Fnamu 
Waltara  v.  Poole 
Wrir  Y.  Chamlaf 
Wefleal^  v.  KomtagtoB 
Whha  T.  B<dand 
WUta  T.  Barron 
WhttoT.  WUto 
WUtahaad  r.  MacnaU 


inUama  t.  H  orria 

Sama  t.  aame 
WUHaau  t.  Walker 

Bame  t.  aame 
WUUama  r.  O'Brien 
yrOmia  V.  Crawftwd 
Wood  T.  HnteUna 
WoodmflSi  T.  lyiar 
Woodroflia  t.  BaadHon 
WoolflB  T.  Dalton 
WrixoB  T.  Blood 
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{Comtbuud  from  p.  S56.) 
Cap.  CXVIL 

An  act  for  rendering  certaia  newapapen  pobHahed  in  tlw 
CltmMtlIdMd$  mittMlMUoJ  Han  liable  to  postiffe. 

[ith  Septembtr,  1M8.J 

Cap.  CXYin. 

An  act  to  «z^ain  ud  aai«nd  th«  law  aa  to  tho  lic*nc«  re- 
quired for  the  letting  of  post  boraes  to  hire  iwlrelamd, 
and  tbe  law  reapeoting  proceedings  for  dnUo*  tod  fien- 
altiea  undw  tha  poat  hoTM,-  atagt,  and  hMkne;  carriage 
acta  in  the  united  Klngdon.        (uk  Stptembtr^  184&3 

CA.F.  CXIX. 

An  act  to  ^pUfy  th«  forma  of  oertifioalcs  mUer  the  aet 
antboririog  the  adranoe  of  moocy  for  the  tanprovoMot 
of  land  br  draUtan  in  Oreai  Britaim. 

[4M  Stplmimr.  1846.1 

Catw  CZZ. 

An  aet  to  fiulUtate  the  tranafcr  of  landed  prepcrty  in  In- 
land. [4th  StptmUr,  1848.] 

See.  1.  Rtgiitrar  of  Deadi,  f^.,  prwSma  to  giimg  out  emif 
Ntgativt  Seareht  to  craw  a  Copy  to  bo  reeordtd 
in  Re^atry  OJkt. 
8.  Booh  eotUaimim  Caput  of  Iftgetioe  SeareAei  to  be 
numbered,  and.  dumber  and  Page  of  Book  to  be 
endorted  on  origi»al  Search. 

3.  Jndexet  to  be  provided  for  the  Book§  eontwumg 

Copiet  of  Negative  Seareke*'  Poiper  to  wardb 
Books  on  pagmeiit  of  fee. 

4.  AUeeUd  Copiet  of  recorded  Searehea  to  bo  gbtmfy 

Regittrar,  (fc,  apoa  pagment  offeo. 

5.  5km  Co^  to  bt  tqmoedtM  to  a  turn  Searek  to  tke 

tame  exteat. 

6.  Feet  to  be  accounted  for  at  under  Aet  for  regulating 

Hegiitrg  Office. 

7.  Paver  to  Treaetuy  to  alter  theformt  of  ladveet  of 

Namet  and  Laiidt  directed  bg  2  ^  3  W.4.e.S7. 

8.  Pbmr  to  TreoMury  to  direct  Expenaet  conteqiumt 

tmon  thit  Act  to  be  dtfr^fed  out  of  BaUmcea  m 
aegttrar't  kandt. 
.  Amt  Io  dnwmf  Feu  at  wpe^Ud  i»  tke  SokgAiU 
to  this  aet. 

It).  Regittrmr  ofJudgmattt,  man  prodmetion  of  etrtffi- 
eatt  of  tatitfatdum  of  judgment,  to  eater  Meuraa- 
duM  tkereof  upon  entry  of  Regiatru. 

11.  Court,  ^c,  bg  ufkom  Decree  aa*  been  pronounced 

tkatl  direU  Officer  to  give  certifcate  tkereof,  and 
record  earn*.  In  eaae  Decree  hat  been  registered 
under  8  ^  4  Fie.  e.  lOft.,  or  under  7  *  8  Fte.  c 
9<)..  a  MtmoranAm  to  be  auecstf  to  Iko  ouirg  of 
Segatrf. 

12.  Ifo  JudgmeiU,  ^e.,  to  &c  regiUtred  mtU  eert^ieate 

of  tke  existence  of  miekfidgmeut,  Am  Aim 
lodged  witk  Registrar. 

13.  Cromn  Bonda  and  JSkeognixaneea  more  than  twenty 

geara  oid  mot  to  uffeU  Purekaaera  or  Mortgageet, 
wtleasredookotodSitkt^kt^Bfmlnar^Judf' 

14.  Power  to  Traatmy  f»  eonaoUd^  Qffieaa, 

15.  Ai^  mag  be  amended,' ^c. 

'  Wberoaa  It  la  expedient  to  afford  further  fiu;tliliea  for 

*  the  tnuiafer  of  landed  property  la  Ireland,  by  dimlaishing 

*  the  expense  of  n^latrj  aearobea,  and  otherwiae:'  i>e  it 
enaeteJ,  that  the  regiatrar  of  deeda  and  the  r^strar  of  Jadg- 
ments  in  Ireland  for  the  time  beii^  ahall  and  they  are  hereby 
xeqodrad,  prerioui  to  giTiog  out  of  a^d  office  any  o^Ure 
search,  to  canae  a  copy  of  aoeh  negatire  search  to  be  entered 
OR  parchment  In  boolu  to  be  provided  for  the  purpose  and 
to  be  kept  hi  thrir  ofilces  respectirely  anoiv  the  records 
thereof. 


3.  TfaM  every  l>eolB.wWrtn  any  enAeapafannK 
aearch  and  eerUfleate  sh^  be  entered  shall  ba  smbnlB 
otherwise  distingnished  la  some  appropriate  ad  «B)ii^ 
manner,  and  the  pages  of  '«aBhsuchbO(AaUlbeBwkit| 
and  thenumber  or  other  distinctive  market  >«tkift 
and  the  number  or  nmabars  of  tbe  page  flrpigaAnil 
wherein  any  such  negitiTe  search  and  ectliicat»iil|t 
oo^ed,  sfaidl  be  specifled  at  foot  of  tbe  eertiflnia,  ifpi 
by  the  r^;latrar  or  assistant  regfstnr  ie  misse  filM% 
(that  ia  to  aqr.)  "  Copied  la  Book.  No.  7a|i 
Nomber 

3.  That  the  said  r^istrars  shall  respectiTdrEnKirf, 
flcient  index  or  snffloient  indexes  to  be  prepwd,  n  M 
form  aa  the  commisstooers  of  Her  Majestj'i  trw^lll 
.direct,  to  tbe  books  containing  tbe  co^ea  of  leanhiaft 
porsnant  to  this  act ;  and  in  audi  indexes  glidliiril^ 
in  some  oonveoient  manner  for  referaaoe,  the  iihi«m 
of  sMue  one  or  more  of  tiia  persons  wboss  acta  iiir>nlB 
search  shall  rdate  to ;  and  that  the  add  tegiitnttf Mi 
shall  also  caoae  to  be  prepared  another  nAwatalai; 
other  sufficient  indexee  to  the  said  books,  ecaUi^« 
aaid  copies  of  tbe  sud  negatire  searches,  in  nciilni( 
tlie  s^d  commisnonera  of  Her  M^esty'a  treuorj  fiife 
time  being,  or  any  three  of  them,  shall  from  tiiutal^ 
direct,  wherein  shall  be  entered,  m  ataie  micMdiK 
for  reference,  the  name  or  nanMS  of  soom  one  <r  sal 
the  denominaUons  of  land  mentioned  in  tba  reqoailiail 
each  negative  search ;  and  aU  perswu  shall  beat  AM 
search  the  s^d  books  on  payment  of  the  fo  aMtiatf 
the  schedule  hereunto  annexed. 

4.  That  every  person  shaH'beentltkdtoMitlMh^ 
of  any  eeanh  s«  reoorded,  ormy  portioK4m(ifN# 
meet  of  tbe  fees  menHened  dw  acheddehwusalyi— t 
and  the  registrar  or  aeaistaM -regis trv  of  M»  wirt^ 
trar  of  ju^menU  in  ireiandtor  the  tine  Ma^,  ipaMC 
fhnushed  with  a  speoifto  reqeisition,  shall  mm  uk^ 
iirered  to  the  peraou- making  such  reqwiUai  mUMi 
copy  of  every  such  recwded  MgatlvesMrch,«rAe|n4> 
thereof  in  such  reqtusitten  mentioned ;  and  all  thtja^ 
and  liabilitiee  to  wfaioh  oBdi  raglatrars  andiMMfVi^ 
trara  are  liable  fainapeot  of  frud.  nilWIH  '"C* 
maUng  the  original  eearobaa  ud  eertiflsaWM«M>* 
the  attested  copies  to  be  glrea  under  tl^aiL 

6.  That  every  an<A  atteeted  copy  of 
Dative  search  and  certiOoate,  so  signed  as  ■'^""J;*? 
have  the  same  force  and  eOM,  and  shaB  bi  ic«C«» 
received  in  the  aaioe  manBOiJud  for  the  sildpiifMk" 
an  original  n^ative  search  or  eartiflcate  te  Ibi  yue" 
and  in  the  same  terms, 

6.  That  the  fees  piffeMe  to  tbe  said  ragiitmrf*"*'" 
regiatrat  of  jndgmenti-wdartUs  act  ••^  '•"T'H 
taken  to  be  part  o*  the  fceepajabtotothe*  late*" 
for  the  Tegiilati9a  of  tbeir  reepectJve  ottcii. 
applied  and  aooouuted  toe  aeeorang  te(ha[n*iiHH"" 


7.  •Andwbereaafco'tlieS &3  V.4,e.M.i(«; 

•  vided  that  alphsbetiiml  indexee  of  the  sanMof^pW" 
'  and  of  the  landa  affiKted  by  the  memoriabiV"!" 

•  aaid  office  should  be  made  and  kept  la  ^^'^TZi 

*  eording  to  tbe  form  partieolariy  spedied Is  wi*"^ 
'  whereas  tlie  making  <rf  searohee  hi  aa^  ■  ua 

*  Utated  by  alterationa  in  the  form  ef  se*  " 
enaoted,  that  the  «ommisek»em  of  her  i'v^J^i 
mav  make  aigr  alteratkNM  It  the  forma  etw'rZj. 
names  and  laada  direatad  by  said  reoHed  f^^J^Z 
and  to  order  tiMl  a  Bn«eieBt  index  or  *««^" 
pared  to  tbe  several  hooka  in  the  office  of  th* 

of  jadgmenUi  and  tram  the  time  of  nx't'f"'?^ 
or  from  any  time  to. be  specifled  therdn,  t^^T^i^ 
shall  be  made  and  kept  in  such  manner  toimou'r^^ 
commlssiooers  of  her  Majesty's  tresanry,  « 
them,  sbalLin  such  otdar.spod^  and  ^''•^vfj-.jii 
commissioners  in  like  mauar  m^f  vtfj  V"""^ 
order  aa  aforeeakl.  «i*iciW 

8.  That  the  laM  comuds^en  may**'""** 
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wpiMM  wWch  Mj  appear  t»  Umn  to  be  reqiMto  for 
ir  to  be  vttmntVj  and  pri^aly  ineaned  io  caiTfliig  the 
pupoMBof  thia  aet  into  dEact  ahall  be  d«ft%jed  out  of  the 
biliMM  on  the  ucouata  of  the  aaid  reglatran  in  mpect  of 
ikanid  rtfister  of  offices,  or  in  aoeh  other  manner  aa  the 
jiiil  uimiilaiinnnra  ahaU  tUnk  fit  to  direGt. 

9.  Tbat  for  and  In  reepeet  of  the  ttitrfee,  endareementa, 
jff^l^et,  and  other  aattera  or  acta  herel^  directed  or  r»- 
qtirtd  to  be  perfbrmed,  the  oflUwra  dbdmsteff  aald  dnHcs 
iteU  I'Mpecthety  be  entitled  to  demaod  and  reerive  the  aeve* 

(ea  ipeel&ed  in  the  echednle  to  tUa  act  annexed,  which 
f^tiolei  eod  ali  directions  therein  contmined,  shall  be  deemed 
^  Ukn  to  be  part  of  thla  act ;  and  the  eidd  eommisuon- 
eft,  bj  ordernnder  their  hands,  fkvmtimatotiniemay  alter 
ud  fVT  the  ftea  apedfled  in  the  sud  acbedule,  and  to  aob- 
nittf*  other  fcea  thef^nr. 

10.  •  And  whereas  by  the  7  1(8  Vic.  c.  90,  proTiaion  was 
« Mde  for  the  registry  in  the  office  created  by  each  act,  and 

•  called  "  the  Jnc^ment  office,"  of  alt  jadgments  of  the  sn- 

•  p^or  eouta  of  commou  law,  and  of  crown  bonds  and  re- 
>  cogalsaaeea,  and  of  aU  deonea,  rules,  and  ordera  which, 

•  imtof  the  S  ft  4  Tie.  c  lOfi.  bad  the  fone  and  efliaet  of 
•jadneata  of  the  aopeiior  courta  of  eommoB  law,  in  OTder 

•  to  Mka  ame  Unffiof  aa  agafaiat  pmtlhaMra,  mortgaseee, 

•  ttd  at^uan,  bat  ao  aoficient  piovirion  waa  made  by  e^d 
•netted aet  ftor the M^iatry  in  aald  office  of  ^ satiaflwtiMi 
•of)adgia«ts,ero«m  bonds  or  reeoffniaanoee,  decrees,  roles, 
*er«(knrecMcredtber^i'  be  it  enacted  that  the  regla- 
tnr otJodfBMnts  shall,  opoo  the  lodgment  withhimofacer.' 
UkataoTths  entry  of  satiafiMtiMi  upon  the  tx>U  of  anyjodg. 
MDtcfaBj  of  the  snperior  courts  of  common  law  which  may 
hen  htsB  registered  onderaaid  reoited  act,  or  wUdi  may 

'    ippcir  tpea  the  bocto  of  rerinla  and  radocdntlnga  wUeh, 
JJa  iki  ^uihlwia  nf  aaid  TarHittd  airt,  warotnnafirredto 
t^MMT,  i%aod  by  the  proper  ofleer  of  Miob  eaperior 
eoartof esMMkv,  or  upon  tba lodgment  with  bimoftbe 
eartifaato  ef  the  cancelling  vr  Tacata  of  any  bond  or  recog- 
niiaacctetkaCmro,  ^^ledlis  the  proper  officer  in  ih^ 
bOalt,  Mai  wUA  eartifloato  sncdi  ^eera  are  hereby  autho. 
^led  tad  nqiitti  respectively  to  give,  cause  a  memorandum 
aof  mdi  faf-^*"**™.  cancelling,  or  vacate  to  be  aubacribed 
«otbaeotf7efthBregiakryo/atielij«dgaB6at»  oroftho re- 
ntal er  m.dsehatiag  thereof,  or  of  andi-flnnni  bond  or  ra- 
maiiaarKi.  apediyiiqt  the  date  at  wUch  andi  aattaftMitioD, 
aaBtlGiv<VTaeata  appears  by  anoh  certlflaatatohaiTftbeeo 
Mtvad  on  record,  and  shaU  sign  aoeh  aaautandnm,  a>d 
tMi,  if  required,  endorae  npon  a  dnpUcata  of  such  eerttfloata 
a  aijnote,  stating  that  such  memorandom  has  been  entered 
ai  albresaid ;  and.npon  every  search  made  in  the  said  Jndg- 
oAea  sobseqaeotly  to  the  entry  of  such  memorandum 
as  aforessld.  whareoa  each  Judgment,  crown  bond  or  reoog- 
aiaaace  shaU  appear,  the  eotry  of  such  mamorandsm  ahall 
ba  atatad. 

11.  That  ftan  and  after  the  paadng  of  tliia  act  every  court 
>agB,  eemaiwtoaer,  or  other  person  by  whom  any  decree, 
mlo  or  order  has  been  pr  shall  be  pronounced  or  made,  which, 
uzvdtr  the  3  ft  i  Tic.  c  105,  baa  the  force  and  effect  of  a 
jiudgiaeo^  Vfoa  Its  being  made  to  appear  to  them  or  him 
thai  ao^  daeree,  rule  or  order  has  been  (blly  performed, 
cooqfiadwUt.  or  satisfled,  shall  ^rect  the  proper  officer  to 
Cim  a  avtUeata  theraof>  and  record  the  same  in  Ma  office  i 
VBfttaoaaaMUdaen^  nto  or  order  shall  have  been  or  shall 
\v*ii|}lM|anderthe  prOTialons  of  the  aald  aot  of  the  S  ft 

«  Tto.  a.  Ut,  or  under  the  7  ft  6  Tic  o.  90,  the  registrar 
jjfJuil|iBaali  ihsll;  apoo  the  lodgment  with  him  of  each  cer^ 
tSfieate,  (Mae  a  meiaorandnm  thereof  to  bo  annexed  or  anb- 
•tfibcdtothanttryoftbe  r^istry  of  sodi  decree,  mle,  or 
or4ci,  ipedtying  therein  tbcdate  of  saoh  (wrtifloate,  and 
ihafi  vfa  toA  mramorsadtun.  and  shall,  if  required,  cause 
avfamts  of  ftiootry  ofandinMiBoraadnm  to  be  andoraed 
apoB  a  iqAeate  of  sad)  certifleata  i  and  in  every  eearch 
lamAt  in     Jv^gaieni  office  after  the  entry  of  such  memo- 
rmwdnk,  vharaoo  sndl  deeree,  mle,  or  order  shall  appear, 
tbvntryofmhMMtaBABm  Dfaatlafhetion  sballalaobe 
Mw4el 


It.  Hut  fhKn  and  after  the  paaalng  of  tbia  act  no  Judg- 
ment, crown  Iwnd  or  recogoisaoce,  rule,  decree,  order,  or 
lis  pendens,  shall  be  registered  by  the  said  registrar  of  Jndg- 
meots,  pursuant  to  the  7  8  Vic.  o.  90,  nnless  and  until 
there  shall  be  subscribed  to  the  memorandum  or  minnte  by 
said  act  required  to  he  left  with  said  registrar  a  certificate  of 
the  existence  of  the  judgment,  crown  bond  or  recognisance, 
role,  deeree,  order,  or  Ua  pendena,  described  in  said  muno- 
randnm  or  minnte,  aaeb  oerUficata  to  be  signed  by  the  pro- 
per officer  of  the  court  in  wUch  such  judgment,  crown  bond, 
or  recogldEanee.  role,  decree,  order,  or  Ua  pendena  ahall 
have  been  entered  or  obtained ;  and  that  the  aaid  registrar 
of  judgments,  upon  the  lodgment  with  him  of  any  snob  me* 
morandam  or  minute,  shall,  if  required,  endorse  npon  a  du> 
plicate  thereof  a  certificate  of  the  lodgment  and  entry  thereof, 
for  which  certificate  no  foe  shall  be  paid  to  liim  beyond  the 
fee  anthorfaed     the  a^d  act  fior  anch  ratry. 

13.  '  And  wbereaa  1^  the  7  ft  8  Tic.  e.  00,  no  bwida 
'  rocognisaDeea  to  the  Crown  to  be  thereafter  entered  into 

*  or  passed  shaU  affect  lands,  tenements,  or  hereditamenta 

*  aa  to  purchaaers  or  mor^agees  or  creditors  until  duly  ro> 

*  gistered  according  to  the  directions  of  the  said  act,  but  no 

*  similar  provision  Is  made  with  respect  to  obligations  to  the 

■  Crown  previously  existing :  and  whereas  bonds  and  reeog- 

■  nisances  to  the  Crown  passed  or  entered  into  at  remote 
'  p^ods,  and  filed  aa  of  record  In  her  H^esty'a  courts  in 

*  IrHmd,  remain  in  ftiU  force,  and  operate  aa  bwombrancaa 
'  oa  land,  notwltliatandliig  that  the  conations  npon  wUdh 

*  they  were  passed  or  entered  Into  may  have  been  long  slneo 

*  satisfled  and  performed,  and  no  claim  may  exist  on  foot 

*  thereof  on  the  part  of  the  Crown,  and  it  is  expedient  to 
'  extend  the  prindide  of  the  aforesaid  ivoviritm  to  such  casee, 
'  and  thereby  further  facilitate  the  transfer  of  landed  pro- 
'  party :'  be  It  enacted,  that  from  and  after  the  let  of  Jan. 
IB49,  no  bond  or  recogoiaanoe  to  the  Crown  ao  filed  as  of 
record  in  Inland,  wbleh  ahall  be  mora  than  twenty  yeara 
old  frmn  the  date  theraof  ahall  affaet  any  laoda,  tanemanta, 
or  harodltamanta  as  to  parchaaera  or  mortgagoaa  or  erodl> 
tors,  unless  and  until  a  memorandam  or  minote,  duly  anthao- 
ticated,  containing  the  name  and  usual  or  last  known  place 
of  abode,  and  the  title,  trade,  or  profesalon  of  the  pnwm 
whoae  aetata  is  intended  to  be  affaotad,  the  sum  for  which 
audi  bonds  or  rocognlaance  was  passed  or  entered  into,  and 
the  data  of  the  aame,  aha^l  be  left  with  the  registrar  tfjndg^ 
menta,  who  ahall  forthwith  enter  the  sanM  particulars  In  a 
book  to  be  entitied  "  fio.dooketod  Crown  Bonds  and  Beeog. 
niaanQea,"  to  be  kept  In  alphabetleal  ordav  1^  tbo  oaaa  of 
the  peraoa  wheaa  eatata  la  Intended  to  be  aflbetad  by  anah 
bonds  or  recognisances ;  and  for  every  sueh  entry  the  s^ 
registrar  shall  be  entitled  to  the  aame  foe  aa  is  aotborisad 
by  the  aaid  act  for  each  entry  in  tbo  book  intituled  "  Tbo 
Index  of  Debtors  and  Accoontaots  to  the  Crown,"  and  all 
persons  shall  he  at  liberty  to  search  the  aaid  book,  aa  well 
as  the  books  directed  by  the  said  act  to  be  kept  by  the  said 
registrar,  on  payment  of  the  fee  by  the  said  act  autho- 
rised. 

U.  *  And  whweaa  by  the  operation  of  this  act  the  duties 
'  of  certain  offices  nny  he  <UminM>ed,  and  It  wiH  therefore 
'  be  expedient,  having  regard  to  eeonomy,  to  Aaeontimie 

*  them  as  separate  otteee,  and  to  fowida  for  tb«  dlacharge 

*  of  anehdotieaaa  nay  lemain  to  be  performed;'  beiteoactad 
that  in  such  oaaea  tlia  oomnlsalonm  of  bar  M^aaty'a  tra^ 
snry,  or  any  three  irftbem  for  the  time  bring,  ahall  have 
poarar,  if  they  ehall  tbfaik  fit,  1^  tbafr  warrant,  after  the 
paaaing  of  thla  act,  toorderthataeooa<dldationoraoy  office 
so  affected  dmll  t^e  place  with  some  exlsthig  office  of  tiie 
court  to  which  it  belongs ;  and  any  order  made  as  aforeaaid 
for  the  regulation  of  the  bneineas  of  snob  office  shall  be  of 
aa  much  force  aa  if  it  had  bean  ^I'ta^'iy  enaetsd  hwehi. 
and  the  officer  to  whom  the  da  ties  aa  aforesaid  aball  beao 
transferred  ahall  have  aa  full  power  and  jariadlotioo  Sot  all 
official  purpoaea  aa  were  ei^oyed  or  belonged  to  tba  oSow 
whoae  dntiea  ahaU  be  so  transforrad. 

IB.  ThattUa  aet  mqr  baaaaDdadorrapaaladfayaajaaC 
to  be  paaaad  In  tba  praiant  aearion  of  Pavement, 
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SCHBDULE  at  FBES  to  wUeh  tte  fangoiiif  ut  nfcn. 

For  narj  ittartad  Copy  of  a  Seireli  neonM  p«r- 
koiBt  to  tidi  Aot  fai  tks  OSoi  of  BagUtnr  of  «.  it 
DMte  OD  tfa*  CertUoita  or  AttMtation  thereof, 
wtwQ  ■tWh  Copy  thaB  not  oxoMd  Tbrec  PoUoi  of 
ft  word*,  .         .  .10 

When  •ocli  Conr  sbiU  OKoeod  Ttroe  Folios, 

for  •ror;  Folio,    .         •  .04 

For  every  attMtod  Copy  of  a  Searcli  recorded  pnr- 
Boatit  to  tide  Act  in  the  Offlce  ot  fte^trer  of 
Jodgmenti  on  the  Certiflcete  or  Atteetetion  thereof, 
when  Muit  Copgr  shill  not  exceed  Three  FoHoe  of 
71  worde,  •         >  .10 

Whem  raeh  Copy  ■lull  exceed  Three  Folioe, 

for  every  PoBo,   .  .04 

For  erery  other  CerUflcite  dtreoted  or  required  by 
tUe  Act,  ioelodinff  a  Do^eate  thereof,  1  0 

For  every  Memonndam  of  Satiifkotlon  of  a  JnAg- 
ment.  Crown  Bond,  or  Becognlsance,  Decree, 
Rmle,  or  Order,  to  be  subacribed  or  annexed  to 
the  original  Entry  of  BeglBtcy  In  the  OflU»  of 
B^flitrar  of  Judgments,  pnrsnant  to  tbfe  Aott 
laeladliig  the  Endorsement  thereof  direeted  ^  tUa 
Act,  10 

For  Uberty  to  utkA  the  Book  Books  Ja  the 
Ofloe  of  Kegistrar  of  Deeds  containing  the  re- 
corded Copies  of  NegadTe  Searches,  .10 

For  Liberty  to  search  the  Book  or  Bo<^  in  the 
Offlce  Be^strar  of  JadgoMnts  cont^nlng  tha 
rceorded  Coplea  of  Segathro  fleawhei,   .  .10 

Cap.  CXZT. 

An  act  to  alter  the  laws  end  regnlations  ef  excise  respecting 
the  sarrey  of  dealers  In  and  retsilers  of  spirits,  and  re*> 
peeting  the  sale  end  roaoval  of  ^rito  by  pn'mlt  tnm  the 
stock  itfsadi  traders  i  andraspae^g  the  ^tribotka  ef 
panahiea  aad  IMUtares  reeormd  under  the  laws  of 
ezeisa.  [4M  S^itmbtr,  1B40.] 

Car.  CXXII. 

An  aet  to  amend  the  lawt  raepeeting  the  warehooslng  of 
JBrMsA  s^U  in  EHgtmid^  Seotlmd,  aad  Ireiand  rea- 
peotirdy,  and  to  permit  sfrfrlts  made  from  malt  only,  and 
spirit*  made  from  malt  and  other  grain,  and  reetifled 
spirit*,  to  be  exported  on  drawback  tnm  aay  part  of  the 
Uirited  Kingdom  i  end  respecting  certebi  spirit  Bilxtttres, 
aad  the  remonl  of  goods  saltJeot  to  aiefse  regaUtloos 
from  ewtoms  wmhoasa.         l-Uk  St^miar,  1S48.] 

Caf.  CXXUL 

An  aat  to  renew  and  amnd  an  aet  of  the  tenth  year  <^Her 
pre* sot  Bl^^ee^,  Air  the  more  speedy  rsmoral  of  certain 
anlMMes,  and  the  pnreatfoa  of  eonta^ous  and  q^mic 
dliaaiBi.  L4<A  Sqi«mter,  1846.3 

Cap.  CXXIV. 

An  act  to  amend  an  aet  of  the  last  seesion,  for  varying  the 
prioriHes  of  tha  chances  made  on  the  Limdom  Bridge 
■pproechee  fund,"  and  to  (hoilitato  the  rompietioQ  of  cer. 
tafai  fanprmoMirta  hi  the  dfy  of  TTestaiMufxr. 

[4(4  S^tmbtr.  1848.] 

Cap.  CXZT. 

An  aet  for  raising  tha  nua  of  two  aiMoas  by  Exchagaer 
MUs,  or  by  the  iirwllia  afaanaWea.  for  the  service  of 
the  year  1848.  [SM  StpUmbtr,  1848.] 

Car.  CXXVL 

An  aot  to  apply  a  sum  out  of  the  sonsoUdated  fund,  and 
eertala  other  somsi  to  the  service  of  the  yesr  1848;  and 
to  appropriate  the  tappttes  granted  fai  this  session  of  par> 
ttaaaaM.  [Mk  StpUmber,  1848. 

Cap.  CXXVn. 
An  aot  to  rednea  til*  datlee  m  eopper  and  lead. 

i*ASepfm6§r,  1848.] 


Cap.  CZXVUL 

An  aet  Ibr  eairylng  Into  eSbet  the  agraaaeot  betma  Hp 
M^aa^  and  the  Imanm  of  MtaesffiBr  the  mare  dMrf 
aappraarion  of  the  *Uva  trade.   [8ll  arjililir.  lMt| 

Cap.  CXXIX. 
An  aot  for  amen^ag  an  aet  passed  in  Om  aioth  wU  ti4 
years  of  Her  preseot  Unjmj  toe  making  prdma}]^ 
miries  In  certain  case*  (tf  appUeatioas  fsr  leal  icta 

ibtk  Strhmltr,  ll«| 

Cap.  CZXX. 

An  aet  Ibr  gaaranteebig  the  latereafc  ob  laeh  ha«lA 
exeaedlng  five  hondred  thoosaad  poandi, 
raised  by  tbe  SritUk  Colonise  cHi  tha  Contbest^Ml 
^aur^  in  the  WtMt  Inditt,  a»d  tha 

■  certafai  puposcs.  {btk  gij«ahi^|H|1 
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KEW  LAW  BOOKS. 

BDWA«0  it  MILLIUN.  OOLUBIMin. 

LAW  OF  DEBTOR  AND  CREDITOR  IN  UEUa! 
The  neir  Aot  ftr  Um  iteatkMB  or  ami  ~ 
end  ftar  tbe  Taeorer;  of  the  poMnriiMi  ef  «■  _ 
tb«  Peace,  wtth  «  full  CaameBUiy,  lodes,  hMh  i 
tbe  proMiaoal  and  tndtDs  dMM 

to  WILUAH  OERWOH, 
-  The  eoodM  aeCJniM  Nyle  ta  irtriBb  teHhlHt  am 
eHiutAateNiidwHele«aDd  InMngMete&e 
a««  WCABeaiiUanttTteoanaMBdIttethe 
«iaa>*p«baaatlai|B."<-AwMMV  ~ 

-TbentaeoriUiT^Mte  iisMtd.  

and  tbe  whole  ta  ■  *er;  leod  wrileliieipinriMT 


iiMlUtDtbeU«r«.  tbelbsMnUL  tbe 
end  tbe  Tndec."^  J>«iUi  f  wii*wJML 

neo,  Seenaa  SdUoa.  Mee     ed--«9  VM^  k. 
JE  Aet  to  fheUitato  tha  Sale  of  luuuuibwei  liMlb 

the  pi^Wou  of     AeUlbr  the  Sdeer  Lm*  lailMn^ 

Br  W.  H.  XTAT,  bq.,  SoHdlgc. 
IThli  boiA  (honld  be  In  tbe  bandt  ef  vvenneMM'allfc 

■Upbwwiw  the  valpiM*  eeahy  ef  bsl—  isaawniill— ^ 
IMonU,  ai  Mil  H iHtraadTCto pnMeiSSMiaaA 

If^i^  prior ai.— by  Faa^fc 

A TREATISE  ON  THE  LAW  OF  INTUIUU>% 
oamatBlMaatheBepottedCaMalnMapsaiegpiat^i 
wtthu  AppaBAx,  oaateUty  tbe  AetS*  nn.a:MiMaMOT 
AndaTiU,Bul«,  OtderiTua  the  Beoori  an  a  MpaiM  ! 
fc>CTeaa,&q..  ganl^w  all  ew. 


PEPOBTS  OF  PRACTICE  ahd  NI8I  PMTS  Ci^  ii 


■aB.«.aaift 


Uok  COUVr&  and  at  tbe  ArTUTuTTlllOBt  ^ 
Tabla  Bl  Cuam.  Br  J.  Bucuam,  W.  Jt.  DeaiM  mA  B.^ 
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1  wi.8TO.  cloU)b«»fd.,prtot  )0».0t 

CONCISE  FORMS  OF  WILLS,  withPlieWl* 
BrW.  HAYES  and  T.JAKHAK  tifc  EBMom  MtlhA 


SSs^MlM^-aac  aU  the  CIttpr  «a  MSMsi 


Oitei  Ibr  tba  UtlBH  JVKVr  Mt  altt 
pnblkMllia 


Tbbm*  op  8vnoBnmoB-.(pi9iMal>alrMM)' 
Teariy,  80*.      Hklf-yeariy,  ITa.  ^ 
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Pa  KB 


Per  Annu 


JPi 


inuin,  Ki 
\ntim  Smam, 


Ml  Ite 


TV  Jkmm     Ik*  Gmtlmm  who  Jinom-  Trk  Irish  Joust  witK  Reports  in  tht  uwnU  Courts  nf 
Lam  amd  BquiUf  m  Ireland,  are  as follows  : — 


r-Mrt  of  CtMBeery,  in.  ( 
elnllaf;  Baofcraptey  < 


ROSIKT  LOMG, 

and 


Kpp^'  }  JoBx  P,TT  K»>.H>*,EK..Bir. 

c  VibLiM  BvBn.Sia-t  and 

•  \  WiLLiAK  Joan  DmDAi,  Esq., 

i  B«rlsterMt.l«w. 

3  ud 

C    riatora^at  Law. 

JBoBUT  OairriH,  Eaq.  and  W.O. 
CsAintBT,  Eaq.  Barriatara-at-law. 


Baakrupt  Covrt.. 


^  ii-«At.»„»    (  Joew  Blagkhax,  and 

Qaaan'a  Bench,  tednd- (FLOBBacaH*CABTBr,  Eaq.,aBd 
higr  avO  BU  and  Ra-  j  Samubl  V.  Pbbt.  Esq., 
g1ati7  Appaab. ........  (  BarriataiMt-Law. 

EsiAeqmr  of  Fleaa,  In.  f  Gbas.  H.  Hehprili^  Eaq.,  and 
elndiag  Manor  Ooort  j  WiuiAv  Htoiuoii,  Eaq.,  Bar* 
aod  KegiatrjAppeala.  C  rlatars-at-Law. 

i  Obip»iii,  Eaq.  and  W.  O, 

Common  Kaaa™  J  CHAwiBv.Eaq.  Barriat»a.at.U». 

aamImi*.  5  BoBBBi  OBiPPiit,  Eaq.  aod  W.O- 

^^"^  <^  {cBAM«.T.Eaq.B.nStara-at.Uw 


DUBLIN.  JUNE  S0»  1M8. 


A  BII.I,  «*to  antnd  the  lav  of  judgmenta  in  Ireland," 
wbidi  will  befoand  elsewhere  in  ourpresentcolumna, 
has  been  broqgbt  into  the  House  of  Commons  during 
thm  past  vooib  Uw  provisions  of  which,  if  enacted  in 
their  present  shape,  will  rank  among  the  most  im- 
portADt  statutes  of  the  sewion,  repealing  the  9  Geo. 
2,  c.  5,  and  the  5  Geo.  2,  c.  14 — the  acts  giving 
power  of  asaigni|ig  judgments,  the  5  &  6  W.  4, 
c  55,  a.  31,  sod  3  &  4  Vic.  c.  105,  s.  21,  which  gave 
creditor*  the  power  of  appmnting  rac^Tersby  peti* 
lioD  oTw  the  lands  of  tb^  debtor — the  stutute  of 
Westminster,  13  Ed.  %  e.  18,  and  S  &  4  Vic.  s. 
19_ao  tst  as  they  relate  to  tfao  time  at  which  the 
sheriff  b  to  find  the  seizore  or  possession  of  lands 
bj  the  defwdant,  (which,  after  the  31st  of  De- 
cembCT,  1 849,  is  to  be  the  period  when  the  writ  of 
ia  delivered  to  the  sherifl*  for  execution,  in- 
ttead  oli  as  heretofore,  the  entry  of  the  judgment,) 
at>d  repealing  the  3  &  4  Vic.  c  105,  s.  22,  by 
which  judgments  were  made  a  charge  upon  Itind. 

Whether  benefit  will  be  derived  from  those  por- 
tions of  the  contemplated  Act  which  deprive  a  cre- 
ditor of  the  power  of  assigning  his  judgment,  and 
mslie  it  to  be  no  longer  a  charge  upon  the  lands  of 
his  dditor,  we  apprehend,  will  create  much  dif- 
ference of  opinion.  The  difiiculties  thrown  in  the 
way  of  (be  transfer  of  land,  in  consequence  of  the 
number  of  judgments  affecting  property  iu  Ireland, 
operated  most  injuriously  both  upon  debtor  and 
creditor,  the  expense  of  clearing  the  title  from 
these  diargea  being  grcaL 

it  bad  ^en  also  a  matter  of  donbt,  whether  the 
release  of  a  judgment  over  part  of  the  lands  of  the 
iebt£>r  did  not  extinguish  it  as  against  the  residue  ; 
but  this  has  been  set  at  rest  by  the  bSth  section  of 


the  11  &  12  Vic  c  48,  (the  Incumbered  Estates 
Bill  of  last  session  ;)  and  a  judgment  may  now  be 
released  as  to  part,  and  be  preserved  as  to  the  rest 
of  the  land  which  it  bound. 

Much  of  the  evil  connected  with  this  species  of 
security  arose  from  the  want  of  a  single  aod  proper 
registry ;  this  has  been  removed  by  Sir  Edward  Sug- 
den's  last  act,  7  &  8  Vic  c  90,  an  act  for  the  pro- 
tection of  purchasers,  wliich,  for  the  purpose  of 
binding  purchasers,  rendered  it  necessary  that  every 
judgment  should  appear  on  the  same  r^istry ;  and 
no  purchaser  is  affected,  even  though  he  have  other- 
wise notice  of  the  existenee  and  validity  of  tiie 
judgment.  Another  evil  arose  from  the  universality 
of  the  judgment  binding  every  existing  interest  in 
lands,  and  every  future  interest.  And  a  still  greater 
practical  evil,  was  the  facility  of  pladng  a  debtor's 
lands  under  under  the  controul  of  a  Court  of  Equity 
for  a  trifling  debt  of  £b  or  £10;  and  this  was 
much  enhanced  by  the  defective  and  ruinous  system 
of  managing  estates  by  absentee  receivers ;  and  by 
a  court  which  was  powerless  for  improvement,  and 
unfitted  to  assume  the  duties  of  a  landlord  over  an 
impoverished  or  rack-rented  tenantry. 

These  evils  were  curable  by  limiting  the  amount 
of  debt  for  which  a  judgment  creditor  could  obtain 
a  receiver,  and  by  improving  the  system  of  manag- 
ing estates  under  the  control  of  the  Court.  But 
despite  even  them,  judgments  were  a  favourite  se- 
curity in  Ireland;  they  were  the  common  assorance 
of  the  country ;  any  change  in  the  laws  affecting 
them  required  caution,  pracUcal  knowledge,  great 
care,  and  deliberation. 

That  part  of  the  bill  which  deprives  the  creditor 
of  the  power  of  appointing  a  receiver  for  judg- 
ments to  be  obtained  after  the  Slst  of  December, 
1849,  appears,  we  think,  very  objectionable. 

We  be!  iieve,  the  policy  of  the  legislature  iu  pro- 
posing this  measure  was,  to  render  the  mode  of 
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upon  judgnwnu  for  the  reeovery  of 
lebts  len"  facile,  aud  the  aecarity  1«m  Taluble, 
and  thus  drive  capiulisft  to  Icoid  their  moipfy 
mortgage  see^rity.  Sven«divitllBgtb«polteJof  t|ib 
meaaure  to  b*.  vwX  founded,  there  appcim  ta  be 
Gonriderable  fpobt  as  to  iu  wdl-worI(ing.  The 
remedy  by  eUgit  u  still  1^  open  to  mo  «r«iit«t. 
This  IS  objectionable.  That  proceeding  ia  mora 
expensive  to  the  debtor,  and  less  satisfiiotory  to  the 
creditor.  The  sheriff  having  found  by  inquisition 
the  motes  and  bounds,  cannot  deliver  actual  pos- 
session, but  only  such  seizure  as  will  enable  the 
creditor  to  maintain  his  ^ectnient  The  costs  of 
these  proceedings  the  debtor  must  Iksf,  and  per- 
haps those  of  litigated  accounts,  as  to  how  much  of 
the  profits  of  the  debtor's  estate  the  creditor  should 
or  ^ottld  not  have  received  without  default.  He 
is  at  the  oncontroUed  mercy  of  his  creditor.  His 
estate  lets  for  less  than  the  value,  aa  the  creditor 
can  fpve  no  certidn  tenurei  and  is  fvedoded  flrom 
abating  rents,  making  alknraDoai  or  improvementa* 
as  all  would  be  oha^isd  againrt  hhn  in  the  account, 
as  so  much  that  might  have  been  reeaved  by  him 
towards  the  liquidation  of  his  demand. 

The  policy  of  the  measure  bdng,  as  we  have 
said,  to  prevent  the  borrowing  of  money  upon 
judgment  security,  and  supposing  it  fully  efifectu- 
ated  by  the  proposed  measure,  there  still  must  be 
a  very  large  number  of  judgments  iu  debt  and 
damages,  in  actions  in  the  superior  courts ;  decrees, 
,  orders,  and  rules  of  the  Courts  of  Equity,  Law, 
and  Bankruptcy,  which  have,  and  under  this  bill 
are  proposed  to  be  invested  with,  the  effect  of 
judgments  entered  after  the  dlst  day  of  December, 
1849 — which  cannot  be  said  to  come  within  the 
evila  to  be  remedied,  they  not  being  strictly  money 
advances.  On  all  these,  if  execution  wainst  the 
body  or  goods  be  unavailing,  the  creditor  most 
resort  to  hia  s^i^.  This  could,  we  think,  be 
better  and  less  expendvely  done  throngfa  tlie  means 
of  an  improved  system  of  recrivers  i  for  wliich  par^ 
pose  a  oommittee  of  the  House  of  Commons  at 
Ibis  moment,  collecting  evidence  as  the  foundation 
of  a  measure  for  the  improvement  of  the  receiver 
system.  What  we  would  propose  fs,  that  all  per- 
sons obtaining  a  judgment  in  an  action  prosecuted 
in  a  superior  court  law,  aud  all  persons  having 
a  money  demand  under  such  decrees,  rales,  or 
orders,  as  would  have  the  force  of  judgments,  and 
which  judgment  or  demand,  exclusive  of  the  costs 
of  obtaining  such  judgment  or  decree^  &&,  should 
not  exceed  £100,  should  still  have  Uie  power  of 
appointing  a  receiver ;  and  it  might  be  provided 
that  all  persons  whose  judgments,  under  a  certain 
amount,  should  be  founded  on  a  warrant  o£  attor- 
ney, should  not  have  this  poww.  Thii^  with  an 
improved  system  of  rooeiverahip,  and  a  redootloa 
in  the  expenaes  of  the  petiticm,  would  work  bene- 
fldally  fbr  creditor  and  oountry. 

Whilst  on  tlie  subject  of  receivers,  though  per- 
haps not  within  the  scope  of  our  present  su^ect, 
we  would  surest,  that,  whilst  the  amount  of  the 
judgment  over  which  a  receiver  could  be  appointed 
should  be  limited  .in  the  one  direction,  to  preserve 
the  poUcy  of  tin  measure  under  consideration,  and 
for  the  benefit  of  debton  a  reedver  should  not  be 


appointed,  when  the  amount  of  thejadnuMiiL 
tmned  by  confession  was  less  than  XlO^ardle^ 
come  ol  his  firoper^  available  ftr.,«|  patiMt  .r 
paym«atl«i»tb»i  £UI.  Iq.ii..|,sr2i: 
power  of  nWoo  Mtiyon  to  thelQ«ei^grtke  Rob: 
or  Lord  Chancelkir— who  shoiM  be  sasUeTio 
give  •  parliamentary  title — wodd  be  ncitd^ 
able.  A  measure  of  this  nature,  iosteidof  iotcr. 
fering  with,  would  work  in  the  directioo  ofiki 
present  bill,  by  fadlitating  the  transfer  of  Uo^. 

If  the  intention  of  the  legislature  wii  to  iboIU 
the  system  of  receivers  in  toto,  we  wotdd  not  i^rt. 
cate  their  retention  for  this  purpose  iIoh;  ^ 
independently  of  their  existence  io  cauws,  neinn 
will  be  still  appointed  under  the  nlortgtge  teb,tBd 
for  at  least  twenty  yeare  under  the  S  &  6  W.4.  uj 
3&4Vic 

Indepeodentiy  of  the  po11<rfp  of  the  bOl  iwfon  a, 
we  have  oerer  seen  one  which,  on  a  ousorygluc. 
discloses  a  greater  nnmlw  of  Iq^al  donbli. 
first  aeetioD  repmle  all  those  porticos  of  the  Si 
W.  4,  and  the  3ft  4  ^  lOSs  relating  to  ntirai 
under  the  judgment  acta,  save  so  far  as  tb^  rdat 
to  jn^gnenta  or  deoreea,  &c,  entered  into  bdin 
the  3»t  of  Deoanber,  1849.  Snpposa  i  jodgant 
entered  in  March,  18^  revived  vithb  iim 
years,  could  a  receiver  be  appointed  m  the  jgjg. 
ment  of  revivor?  This,  we  apprehend,  will  nin  i 
serious  question,  which,  we  believe^  has  not  b«a 
satisfactorily  settled,  and  will  be  fouod  dotwd 
in  the  caaee  of  Fairrett  v.  Ciissson,  (II  {Xk  t% 
702) ;  and  OtimeU  v.  Ptmi^  (10  a  ft  Fig, 
319.) 

In  the  next  place,  un^  the  proriiiiiOBaiibQl 
there  is  no  method  whatever  in  pmondb^ qua 
recogmizanee,  except  by  bill.  Ttie  SI  mcoCOuS 
and  6  W.  4,  c.  55,  enact*  tiiat  no  gnot  te  csito* 
diam  shall  be  made  after  the  pasrii^  of  Ibt 
except  in  trust  for  the  crown ;  a  raeeifer  com 
be  appointed  upon  any  recogniiaiMe  enticed  rier 
the  31st  of  December,  1849.  Sotiuttbenwillbt 
no  summary  made  of  prooeedhigon  a  mogniaott 
entered  Into  after  that  date. 

The  2nd  section  enacta  that  the  shoriff  ihiD  de- 
liver execution  unto  the  party,  in  that  behalf  niif, 
of  such  lands,  &c.  as  the  debtw,  at  the  time  vksi 
such  writ  of  el^t  is  delivered  to  the  ibert^  bd 
any  disposing  power.  The  3  and  4  Vie.  c.  IK, 
extended  the  statute,  West.  13,  £d.  1,  o.  18,  bj 
conceding  to  the  creditor  the  power  (tfexteodiDgAe 
whole  of  the  del>tor's  lands,  but  did  not  npeil  il, 
nor  does  this  act  So  that  a  question  mt;  am 
whether  the  creditor  may  not  still  have  Ih  oecn- 
tion  for  the  moiety,  the  enquiry  being  at  to  viot 
lands  the  debtor  waa  seised  or  possessed  of,  nto 
tlie  moieU,  at  the  time  <tf  the  entry  of  thtja^owK 
instead  of  the  deUveiT  of  the  writ  to  the  dienff  ta* 
der  this  act. 

The  3rd  section  leaves  the  emdtabls  rigteof 
judgment  creditors  as  they  exiatea  befbra  the  pia- 
ing  of  the  5  and  6  W.  4,  c.  55. 

The  4tb  section  preserves  the  rights  (tf  jodgmnt 
creditors  after  the  31st  of  DeoenAer,  \U%  wiili 
respect  to  tin  fldmintetratimi  of  •SBStSb  nthijiK 
at  wesent. 

The  5th  aection  Is  a  valuable  eaactnunl^ 
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ndgimlt  a  preference  to  meh  conveyBDOet  as 
nte  tte  stafaMe  of  Fntods,  10  Car^  1  Stat,  S 

i  wMdd  ke  dwttied  voM  agaiiwt'pttrehaMn  for 
mmjt  or  Mlwr  go*d  oouidmBtloa. 

Hw  $A  saetioa  giVW  dMrms  and  orders  of  the 
CmitiOmmftViA  ortbeEquiQr  Ezchequer; 
vdnilBiQfAe  oourb  ti  eommon  law;  lod  all 
ordosofdie  Lord  ChaaoeUor,  or  Master  of  the 
^dkt  AT  of  the  Ooirt  of  ComaMoners  of  Bank- 
raptsj ;  er  of  the  Lord  Cbadoetlor  in  matters  of 
Lusa^.  to  be  made  after  the  31st  of  December, 
IMij^thesaoM  oAeaey  asjudnseuts  e&tered  after 
ttedslKvitt  kmM  by  virtne  of  this  act 

He  Mk'Mliaii  girca  tfw  wttme  lorin  to  judg- 
sKoM  sf  the  wArior  euw  ts  leBSOvod  to  tbo  bu  pei  iov> 
ai  tbe  last  sectioB  gives  dcerees  and  orders,  &e. 

Tbe  8tfa  aaotioa  givea  the  power  of  framing  new 
wrilt. 

LoiAiag  at  tlie  general  ftame  and  policy  of  tiiis 
biU,  with  the  exoaptiOM  atated,  we  think  this 

ii  oae  of  a  daaa  of  measures  which  have  been  iatro- 
doeed  withoBt  doe  connderation.   That  portion  of 
it  wUA  tikaK  away  the  power  of  appointing  a  re* 
cever  and  re-^faMrodooiiig  the  exploded  system  of 
digiti,  and  the  taking  posaesskw  of  the  debtor's 
Indi  soljeot  to  an  aoeooat  in  a  coort  of  law,  we 
csnridar  wsdiief  ooa  in  the  extreme.   &  is  a  recur- 
icnee  to  a  bad  system,  ftvn^t  with  the  most  ex- 
tcMiTe  national  erlls.  We  hope  the  Irish  Members 
vffl  Bate  a  stand  against  the  Bill.    They  will 
dcserre  the  greatest  censures  if  it  does  not  meet 
with  a  feawaafr  welUoonsidered,  but  moat  deter- 
Quoad  (ypositinn. 

Tbe  BMSsore  before  ns  is  sweefMng,  and  will  be 
raoefred  with  ^reat  alarm  hy  every  professional 
auD  and  ereiy  judgment  creditor  in  Ireland. 

♦ 

Tn  Sist  general  order  of  the  Cmirt  of  Chancery, 
1848;*  directs,  Thatwhta  the  plaintiff  ahall  make 
a  par^  to  tbe  suit,  ariy  pmon  against  whom  no 
acoooat,  judgment,  conv^ance,  or  other  direct 
rriicf  is  aouj^;  or  any  person  having  a  demand 
foonded  npim  a  reoogniiance  or  jud^ent,  who 
ibaS  not  be-in  possession  of  tbe  land  or  property, 
the  aubject  of  the  suit,  or  some  part  thereof  and 
shall  require  sodi  party  to  appear  and  answer  the 
bill,  the  costs  so  incurred  shall  be  paid  )n  the 
ptarotifC&e.* 

If  a  iiut  be  instituted  in  a  court  of  Equity,  and 
tbe  land,  tbe  subject  of  tbe  suit,  be  liable  to  more 

than  one  judgment  debt,  and  the  owner  of  one  

prior  to  the  filing  of  tbe  bill— have  appcnnted  a 
receiver  hj  petition  under  the  5  &  6  W.  ^  c.  55, 
and  thtSk  4  Vic.  &  105,  over  the  whole  or  a 
portion  of  tbe  land,  and  though  the  receiver  be  in 
the  setoal  reoapt  of  the  rents  and  profits,  and  tbe 
■nbsequent  erecutors  have  extmded  that  receiver 
to  their  owD  judgments,  a  question  may  arise  as  to 
whether  the  subsequent  creditors,  not  having  re- 


267 


ceiv«d  any  of  the  proceeds  of  the  estate,  in  dis« 
ehar|i:e  of  tb^  demands,  can  be  considered  within 
the  meaning  of  the  rule  in  question,  as  "  credltota 
by  judgment  or  reeogniiance  in  possession  of  the 
land  or  property  the  sulgeot  of  the  suit" 

In  practice,  we  believe,  it  is  usual  to  make  such 
persons  parties  to  the  suit,  and,  perhaps,  in  the 
absence  of  judicial  authority,  it  is  the  safer  course 
—the  ioconvenience  accruing  from  paymeut  of 
their  costs,  if  they  should  be  held  to  be  unneces- 
sary parties,  being  less  than  that  arising  from  their 
absence,  if  necessary.  Following  the  analogy  of 
the  Uw  and  practice  of  Etegitt,  for  wliicb  the  re-^ 
ceiver,  under  the  statutes  mentioned,  is  substituted, 
the  better  opinion  would  appear  to  be  that  until  the 
creditor  receives  a  payment  on  foot  of  his  demand, 
he  is  not  in  possession  within  the  meaning  of  the 
order,  except  be  is  either  the  creditor  appointing 
the  recover  and  having  a  priority,  who,  in  tiiat  case, 
must  be  token  to  be  in  possession  from  the  comple- 
tion of  the  appointmoit  of  the  noeaver,  or  having 
originally  extended  the  receiver,  is  the  next  in  order 
to  be  paid,  tbe  demand  of  the  prior  creditor  b^ng 
satisfied,  and  the  creditor  accounted  with  by  the 
receiver.  In  these  cases  tbe  receiver  being  in  per- 
ception of  the  rents  for  tbe  benefit  of  the  creditor 
it  must  be  taken  to  be  his  posseision  thon^  no 
money  be  actually  pud  him. 

Before  the  passing  of  the  5  &  6  W.  4,  c  55,  gen* 
«raUj  knowD  as  the  Sheriff's  act,  if  a  judgment  cre- 
ditor lasaed  an  elmtt  and  went  Into  possession,  and 
another  creditor  ol  the  same  nature  iasned  a  secoid 
d^iit  he  could  not  get  possesnon  oi  the  moiety 
alraady  extended;  if his  judgment  were  nf  theaanM 
term  as  the  first,,  the  sMriff  would  give  him  the 
other  moiety ;  if  not,  a  moiety  <^  Uiat  moiety  (Cro. 
EL  461),  that  is,  a  fourth  of  the  whole.  And  if 
the  whole  of  the  lands  of  the  debtor,  by  two  el^;it$ 
of  the  same  term,  or  by  successive  onea  of  different 
terms,  were  to  come  into  the  possession  of  creditors, 
no  other  creditor  could  go  into  possession,  as  the 
sheriff  would  return  to  any  subsequent  el^it,  **BO 
lands,"  (Imp.  office  of  Sheriff,  tit  Ex.  Elegit)  And 
since  the  passing  of  tiie  3  &  4  Vic  c.  10^  sec  21, 
which  enables  tbe  creditor  to  extend  tbe  ^ntire  of 
tbe  debtor's  bonds,  no  subsequent  creditor  oould 
get  possession  till  the  first  were  paid  off. 

The  5  &  6  W.  4,  c.  55,  sec.  81,  enacts,  that  any 
person  entiUed  to  tue  out,  or  who  fuu  alreathf  $med 
out  a  writ  of  elegit,  upon  any  judgment  in  any  of 
the  superior  courts  of  law,  ftc,  may  apply  by  pe- 
tition to  the  Court  of  Chancery,  or  to  the  Court  of 
Equity  Exchequer,  for  an  order  that  a  receiver  may 
be  appointed  of  the  rents  and  profits  of  all  land*t 
tejuments,  and  hereditaments  which  he  would  be  en- 
titled to  have  extended  or  appraited  under  a  writ  ef 
elegit.  This  enactment  plainly  substitutea  the  re- 
ceiver for  the  degjit.  The  creditor  must  not  only 
be  in  a  position,  with  respect  to  his  legal  proceed- 
ings, to  issue  an  degit,  but  he  can  have  his  receiver 
over  such  property  alone,  as  lie  conld  have  extended 
under  an  eteg^  \  and  on  examination  of  the  multi- 
farious cases  on  the  appointment  of  reedvers  under 
this  act  the  courts  will  be  found  tohave  acted  strictly 
in  accordance  with  the  decisions  in  de^t  matters.  The 
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subsequent  act,  3  &  4  Vic.  c  105>  s.  19,  extended 
the  jurisdiction  of  the  court  enabliag  them  to  ap- 
point receivers  over  property  which,  neither  under 
the  former  act,  nor  by  ^git  could  the  creditor 
reach.  With  this  exception  neither  the  5  &  6  W. 
5,  nor  the  3  &  4  Vic.  alter  ia  any  way  the  nature 
cf  the  receiver's  position  as  the  mere  representative 
of  an  cAjfif  creditor  in  possession,  and.  when  ex- 
tended bj  8  seoond  creditor,  who  eonld  not  get  poe- 
Msrion  In  eonseqaenoe  of  the  possesdon  of  a  priw 
creditor,  he  was  in  the  fame  portion  as  if  the  se- 
cond creditor,  bavinff  kept  bis  elegit  alive  by  con- 
tinued returns,  until  the  first  being  paid  c^,  the 
sheriff  was  enabled  to  give  him  possession.  So, 
under  the  provisions  of  these  acts,  a  cootiuutog  sta- 
tutable right  to  go  into  possession  by  each  creditor 
who  might  extend  him  to  his  demand  according 
to  his  priority,  is  vested  in  the  receiver;  and  the 
incUnaUon  of  the  authorities  appears  to  be  in  this 
direction.   In  Morvegh  v.  Boure,  (6 1.  £.  R.  195,) 


it  was  decided  that  where  tberewssaiimdinfiai^ 
or  in  the  hands  a  receiver  appoiated  it  tliis 
stance  of  a  judgment  creditor,  it  ihoald  be  IraiBti 
if  it  had  been  realized  by  die  judgment  enttil 
hinwelf  when  in  possesrion  wider  tsWyi^  mi 
it  consequently  should  be  paid  to  him, 
ing  a  claim  by  a  fvior  specific  ineoailinBOtf. 
in  Bankg  r.  LmgfMk  (5  L.  Bee.2  S. 
oourt — bwe  it  appeared  on  tbeftoa  of  As 
thejudgment  oreditor  had  {Hweeded 
a  receiver,  but  was  diaappolated  in 
demand,  bi  oonaeqimwB  of  ot^ealioas 
that  the  whole  dsmand  was  still  dae— cqnM 
opinion  that  it  need  not  be  SffsrcsdAdtflA 
issued  an  ^git ;  suoh  proceeding  hemg  tfHM 
to  the  issuing  exectUion  at  law — Mr.  ^nsMl 
observing,  that  "the  auditor  wasintbsHMi 
tion  as  if  be  had  issued  execution,  sod  iImk 
a  return  of  nutfa  homo*  The  coert  hsi  h 
told  Urn  there  were  mriXs  fcwk* 
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SlfftJww,  1849. 

A  BILL  TO  AMEND  THE  LAW  CON- 
CERNING JUDGMENTS  IN  IRELAND.* 

jMr^n*  wordi  printed  la  ItaBcw  are  prqpoitd  to  be 

jpHii«d  ia  tht  eommhtM. 

Whems  in  act  of  the  Parliament  of  Ireland  was 
pimd  ID  tbe  ninth  year  of  King  George  the  Second, 
iotiteM  '  tn  act  for  the  more  effectual  assigning  of 
•jadgMDts,  and  for  the  more  speedj;^  recovery  of 


ntiuhj  distress  :*  and  an  act  of  the  Parliament  of 
Irdaoi  vat  paised  in  the  twenty-6(th  year  of  King 
George  tbe  Second,  intituled  '  an  act  to  explain  and 

*  tneod  in  act  passed  in  the  ninth  year  of  the  reign 
t  of  bit  present  Hi^ee^i  intituled  **an  act  for  the 

*  oion  efltecnal  asaigDment  of  judgments,  and  for 

*  the  more  speedy  recovery  of  rente  bj  diitress»"  so 
«&r  Mtbe  add  act  relates  to  the  as^nment  of 

*  jodgnents  and  atatutes,  and  to  prevent  great  in- 

*  coBTenieneea  that  ftpequently  happen  to  tuaoitort 

*  of  tbe  Conrt  of  Chanoerv  by  Uie  death  orrmoval 

*  rfa  nx  clerk  m  dx  clena     the  aaid  court,  and 

*  tb  aoable  grand  juries  to  make  preaentmenta  for 

■  the  cterlts  of  tbe  crown  and  peace  t'  and  whereas 
bj  an  set  paned  in  the  sixth  year  of  the  rei^  of  his 
late  Hijesty  King  'William  the  Fourth,  intituled 
>  an  act  for  faeilltating  the  appointment  of  sheriffs 

■  IB  Irdbnd,  and  the  more  effectual  audit  and  paas- 

*  ing  of  tbdr  accounts ;  and  for  the  more  speedy 

*  rtton  and  recovery  of  fines,  fees,  forfeitures,  re- 

*  oc^uxanoes,  penalties,  and  deodands ;  to  and  abo- 
'  li^  oertab  offices  in  the  Court  of  Exchequer  in 
'  Irdand ;  and  to  amend  the  laws  relaUng  to  grants 

■  ta  eaNodiam-«id  recovery  of  debta  in  Ireland; 

*  aod  to  amsod  an  act  of  the  second  and  third  years 
'  of  His  present  Miyes^,  for  transferring  the  powers 

*  and  duties  of  tbe  commissionera  of  public  accounts 
<  in  Irdbod  to  the  commisdoners  fw  au^ting  the 
'  public  Mooonts  of  Great  Britain,*  it  was  enacted, 
that  it  should  be  lawful  for  any  person  entitled  to 
aae  out  OT  who  had  already  sued  out  a  writ  of  elegit 
apon  any  judgment  recovered  in  any  of  His  Majesty's 
Dooits  at  Dublin,  or  to  issue  or  who  had  issued  ex- 
ecution in  any  suit  or  proceeding  on  any  recogni- 
naoe  there,  to  apply  by  petition  to  the  Court  of 
Cbaucery,  or  to  tbe  Court  of  Exchequer  at  the 
Equity  nde  thereof,  for  an  order  that  a  receiver 
Diight  be  appointed  of  the  rents  and  profits  of  tbe 
sntir^  and  not  of  a  moiety  only,  of  all  lands,  tene* 
Bents,  or  beredltamenta  which  be  would  be  enUtled 
to  have  extended  or  appraised  under  a  writ  of  elegit, 
or  extended,  seized,  or  taken  under  a  writ  of  levari 
fadaa,  or  other  proceeding  on  such  recognizance 
or  to  have  a  receiver  th««of  appointed  by  that 
ecMBt  aslendfld  to  that  matter,  and  U  should  be  law- 
ftd  te  Oe  court  to  appdnt  or.  extend  a  redriver  ac 
eordbgly  over  the  whole  therairf',  cr  over  so  much 
thtna  as  ahoold  appear  to  it  anfficient  fyc  the  pur- 
posea  of  piling  the  mm  due  on  such  Judgment  or 
lecegulamce ;  and  wboeas  by  an  act  paandin  the 
fborth  year  o€Mer  Majesty's  Reign,  intituled  "  An 
<*aet  finr  abolUiing  arrest  on  mesne  process  in  civil 
<*«etioaah  oxeept  in  entain  cases,  for  extwdii^  the 


*  Prepared  udlirmiKht  In  b;  Mr.  8oliatt«rG«aanltI«rd 
lata  Beaitl^  and  Sir  Wmiam  SomMrrUle. 


"  rranedies  of  creditors  against  the  property  of 
"  debtors,  and  for  tbe  further  amendment  of  the 
**  law,  and  the  better  advancement  of  justice  in 
"  Ireland,"  it  was  enacted  that  it  should  be  lawful 
for  the  sheriff  or  other  officer  to  whom  any  writ  of 
elegit,  or  any  precept  in  pursuance  thereof,  should 
be  directed  at  the  suit  of  any  person  upon  any 
judgment  which,  at  tbe  time  appmnted  for  tbe  com- 
mencemeut  of  that  act  should  have  been  recovered, 
or  should  be  tberraifler  recovered  in  any  action  in 
any  of  Her  Migesty*s  superior  courts  at  Dublin,  to 
make  ud  deliver  execution  unto  the  party  in  that 
bdudf  aofaig  of  all  such  lands,  tenements,  recttmes, 
titheii  rants,  and.  bereditaauntB  including  landa 
and  hereditamenta,  wUefa  might  be  o£  oc^yhold 
tenure,  aa  the  paeon  i^;a!nst  whom  exeoitloa 
waa  BO  tned,  or  any  poson  in  trust  for  him 
■faoold  have  been  seized  or  possessed  of  at  the  time 
of  altering  np  the  said  judgment,  or  at  any  time 
afterwards,  or  over  which  such  person  should,  at 
the  time  of  entering  up  such  judgment,  or  at  any 
time  afterwada,  have  any  disposing  power  which 
be  might,  without  the  assent  of  any  other  person, 
raerciBe  for  his  own  benefit,  in  like  manner  as  the 
riieriff  or  other  officer  might  then  make  and  deliver 
execntioo  of  one  moiety  of  the  lands  and  tenements 
of  any  person  against  whom  a  writ  of  elegit  wai 
sued  out,  which  lands,  tenements,  rectories,  tithes, 
rents,  and  hereditaments  by  force  and  virtue  of  sudi 
execution  should  accordingly  be  held  and  enjoyed 
by  the  party  to  whom  snch  execution  abould  be  so 
made  and  delivered,  subject  to  such  account  in  the 
court  out  of  a^ieh  such  execution  should  have  been 
sued  out  aa  a  tenant  by  elegit  was  then  subject  to 
ill  a  court  of  equity  s  and  It  was  enacted,  that  It 
should  be  lawful  for  any  peraon  entitled  to  ane  out 
or  who  had  already  sued  out  a  writ  of  elegit  upon 
any  judgment  recovered  in  any  of  Her  Majesty'a 
courts  at  Dublin,  or  to  issue,  or  who  had  issued  ex- 
ecution in  any  suit  or  proceeding  on  any  recogni- 
zance there,  to  apply  by  petition  to  the  Court  of 
Chancery,  or  to  the  Court  of  Exchequer  at  the 
equity  aide  thereof,  for  an  order  that  a  receiver 
might  be  appointed  over  any  lands,  tenements,  rec- 
tories, tithes,  annuities,  rents,  or  liereditaments  by 
that  act  made  liable  to  be  seized,  extended,  ap- 
praised, or  taken  in  execution  on  any  sudi  judg- 
ment, or  to  order  that  any  receiver  appointed  before 
the  passing  of  that  act  over  the  property  of  any 
judgment  debtor  might  be  extended  to  tbe  matter 
of  such  new  petition,  and  that  in  proceeding  under 
the  said  act  of  the  aixth  vear  of  King  William  the 
Fourth  and  the  act  now  in  redtal  tbe  said  court  of 
Cbaneery  and  oourt  of  Exchequer  at  the  eqiuty 
ride  thereof  should  have  poww  to  appoint  or  extetfd 
a  receiver  in  a  summary  way,  on  a  petition  at  the 
instance  of  such  person,  over  any  property  of  such 
judgment  debtor  which  snch  creditor  would  or  could 
make  available  for  the  payment  uf  hia  judgment 
debt  by  filing  (after  a  writ  of  execution  had  been 
iasoed  and  returned  at  law  upon  such  judgment)  a 
bill  in  a  court  of  equity,  or  by  any  writ  of  execution 
at  law,  or  (subject  to  the  proviso  therein-after  con- 
tdned)  by  petitido  under  the  provisions  of  the  act 
now  In  redtal,  atad  it  ^ould  be  lawftd  for  tbe  said 
oourta  respectively  to  appoint  or  iztend  a  recdrer 
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acoordingly  ovar  the  wh<de  thereof,  or  over  ao  mooh 
tberei|i>£  ai  ihoold  appear  to  he .  anfBcienk  for  the 
porposea  of  p^iog  the  nun  dite  on  each  judgment 
or  rectwiixance :  and  it  waa  waeted,  chat  a  judg- 
ment already  entered  up,  or  to  be  theraafter  en- 
tered op,  agaioBt  any  peraoa  in  any  of  her  MigeM 
ty's  superior  court!  at  Dublin,  should  operate  aa  a 
charge  upon  all  lands,  tenementa,  rectories,  advow- 
80D8,  tithes,  rents,  and  hereditaaenta,  inelndiog 
lands  and  hereditaments  of  copyhold  tenure,  of  or 
to  whieh  auch  person  should  at  the  time  of  entering 
up  such  judgment,  or  at  any  time  afterwards,  be 
seized  possessed,  or  entiUed  for  any  estate  or  inter- 
est whatever  at  law  or  in  equity,  whether  in  pcM- 
sessiou,  reverSioDf  remainder,  or  expectancy,  or 
over  which  such  peraon  ahould  at  the  time  of  oater- 
ing  np  auch  jod^jnient,  or  at  any  iinua  afterwarda, 
have  any  disposing  power  wlddi  he  might  without 
the  assent  of  any  other  person  exercise  for  hia  own 
benefit,  and  ahonld  be  bbiding  as  againat  the  per- 
aon against  whom  judgment  shouU.be  ao  entered 
up,  and  agflinrt  all  persona  dalnung  under  him  ^ker 
auch  judgment,  and  ahould  also  be  binding  aa  against 
the  issue  of  hia  body,  and  idl  other  ptraona  whom 
he  might,  without  the  assent  of  any  other  person, 
cut  off  and  debar  from  any  remainder,  reveraion, 
or  other  interest  in  or  out  of  any  of  the  said  lands, 
ten«nentB,  rectories,  advowsons,  Utfaea,  rents,,  and 
hereditaments,  and  ttiat  every  judgment  creditor 
should  have  such  and  the  same  remedies  in  a  court 
of  equity  against  the  hereditaments  so  chaiged  by 
virtue  of  that  act,  or  any  part  thereof^  as  he  would 
be  entitled  to  in  case  the  person  against  whom  such 
judgment  should  have  been  so  entered  up,  had  pow- 
er to  charge  the  same  hereditaments^  and  bad,  by 
writing  under  his  band,  agreed  to  diarge  the  aame 
with  the  amount  of  such  judgment  debt  and  inter- 
est thereon,  subject  to  the  provisoes  in  suoh  act 
contained ;  and  by  the  lastly-redted  act  the  effect 
of  judgmenta  in  the  superior  courts  of  oommon  law 
was  ^ven  to  certain  decrees,  orders,  and  rules  for 
payment  of  monies,  costs,  charges,  and  expenses : 
and  whereaib  it  ia  expedient  to  amend  Um  law  eon- 
corning  judgmenta  in  Ireland :  be  it  enacted  by  the 
Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  spiritual  and  tem- 
poral, and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  that 
from  and  after  the  3Istday  of  Decemberf  1849,  all 
the  provisions  of  the  said  acts  of  the  9th  and  ^th 
years  of  King  George  the  Second,  relating  to  judg- 
ments, statutes  staple,  and  statutes  merohant,  a^ 
the  recited  provisiona  of  the  said  acts  of  the  sixth 
year  of  iUng  William  the  Fourth,  and  the  4tb  year 
«f  Her  Uaiesty,  shall  be  repealed,  save  so  fiur 
respects  judgmenta  entered  up,  reoognizaoeea  en- 
tered into,  and  decrees,  orders,  and  rules  made  om 
or  before  the  said  81st  day  of  Daegmbtr,  1849. 

IL  And  be  it  enacted,  that  the  aheriff  or  other 
offloer  to  whom  an/  writ  df  elegit*  or  any  i»ieo^ 
in  porsuance  thereof^  ia  directed  at  the  rait  <tf  any 
person  upon  any  judgment  entered  up  after  Ihedlst 
day  of  December,  1849,  in  any  action  in  any  of  Her 
Majesty's  superior  courts  at  Dublin,  shall  make  and 
deliver  execotifm  unto  the  party  in  tiiat  beh^  a»- 
ing  of  all  auch  landi^  tenementa,  reetoriei^  lithe^ 


rente  and  h«Mlt«meata,  only  (inchduw  huidi  uJi 
hereditamrats  whicdi  nay  be  of  copyhold  tnnnS 
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delivered  to  the  sheriff  or  other  officer  to  be  am. 
ted,  or  over  which  the  person  agsinit  wbom  m. 
cution  is  so  sued  has,  at  the  time  wbeo  nktf 
ele^t  is  delivered  as  aforesaid,  any  diipoBMpotll 
which  be  might,  without  the  assent  of  t^jtH 
peraon,  exercise  for  bis  own  benefit,  whicfa  UaJ 
tenements,  rectories,  tithes,  rents  and  httedilaiaan 
by  fbrce  and  virtue  of  auch  exeeation  ibaU 
ingly  be  held  and  enjoyed  by  the  p^rty  ts  «W 
Budi  execution  shall  be  ao  made  andMrsndli^ 
jeet  to  soch  account  in  the  court  out  of  eUdiiad 
execution  shall  have  been  sued  out,  ss  a  pirh  h 
whom  execution  is  made  and  delivered  mder  tU 
provision  herebv  repealed  of  the  ssid  td  tf  |U 
fourth  year  of  Her  U^jea^,  is  made  nbjeet  to » 
der  sndi  providon. 

III.  And  be  it  enacted,  that  any  creditornBdn 
a  judgment  entered  np  aa  aforesaid  after  tlnuj 
dlst  day  of  JEXfcmier,  1849,  on  which  tvtitcf 
eliait  has  been  sued  out,  shall  have  the  uunfbb 
and  remedies  in  eqmty,  upon  and  in  respedcfo^ 
lands,  tenements,  and  hereditaments  aimiglitiBdit 
this  act  be  delivered  in  execution  under  ndidttiL 
as  such  creditor  might  have  bad  in  reflect  cfi^ 
lands,  tenements,  and  hereditament^  ornuidtof 
lands,  tenements,  and  hereditaments,  whidi  naAt 
have  been  delivered  in  execution  oader  i  vrii  «f 
elegit  in  case  the  provisions  hereby  nnnlcd  of  Its 
said  acts  of  the  sixth  year  of  King  Wiffiim  lY,  ni 
of  the  fourth  year  of  her  Miyetij  hidaotbm 
enacted. 

IV.  And  be  it  enacted,  that  in  the  ilimnian. 
tion  in  courts  of  Equity  of  the  assets  d'uj  perm 
against  whom  any  judgment  may  bs  sotend  npM 
aforesaid,  who  shall  die  adaed  or  or  sodded  to 
estate  or  interest  in  landa,  tenemats,  or  herediu. 
ments,  the  judgment  creditor  shall  nnda  inch  jndg- 
nient  have  the  same  righta  upon  sod  io  mpect 
such  lands,  tenements,  and  hereditameoti  u  if  ihii 
act  had  not  been  passed. 

v.  Provided  always,  and  be  it  eoscted,  tbt 
every  conveyance  and  other  act  wbatsoerer  of  nd 
concerning  lands,  tenements,  or  hereditamenbvlikl 
under  an  act  of  the  Parliament  of  Ireland  paaed  ia 
the  tenth  year  of  King  Charles  I,  utitoled  "Ai 
act  against  covenoua  and  fraudulent  coorejSBeo^* 
would  be  deemed  void  againat  purchasers  fbiavRj 
or  other  good  consideratira,  shall  be  vuduipiHt 
any  judgment  creditor  whose  judgment  tUt  bn 
been  entered  up  before  such  conveyaooeMathM 
•0^  and  the  like  exeeation  and  othttrenediennq 
be  had  under  such  judgment  in  respectof  ndhnd^ 
tenements,  and  bereditamenta  aa  if  sodi  eni^m 
m  other  act  had  not  been  made  or  done:  ponM 
also,  tliat  nothing  herein  contained  shaS  ia  ujiIk 
affect  the  provisions  of  the  same  act  ceQcenuiif|  a» 
Toyancea  and  other  acta  bad  or  made  to  tlMuUol 
to  delay,  hinder,  or  defraud  creditors. 

VI.  And  be  it  enacted,  that  all  decreei  and  ordm 
of  the  Coort  of  Cbancery,  and  of  the  Court  of  £i 
«heq«er  at  the  Equity  aide  thereof,  and  all  ralvof 
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oT  tin  ■Mfiriiir  flq«rtp  of  rnwiinii  Uw,  and  «U 
ontan  oftba  Lord  ChanoeUor  or  Master  of  the  Rolls 
or  of  tbe  Court  of  CommissionerR  of  Bankmptoy* 
And  all  orders  of  the  Lord  Chancellor  in  mattera  of 
I^onac^,  to  which  the  effect  of  judgments  Id  the  su- 
perior courts  of  common  law  was  given  by  the  said 
act  of  the  fborth  year  of  ber  Mqesty,  shall,  where 
such  decrees,  orders  and  roles  respectively  shall  be 
m&de  after  the  said  31st  day  of  fUemisr,  1849, 
b«Te  the  effect  of  judgments  to  the  anperior  opnrts 
of  oonuBoa  law  entered  up  after  the  said  81st  day  of 
■Pirifrfay  1849,  and  the  persons  to  whMH  any  mo- 
nies eoats,  diarge^  and  6q>ei»es  are  by  sodi  de* 
creea^  orders  and  rules  nmectively  dlreoted  to  be 
paid,  thaSL  have  the  naseaiea  to  vhidi  judgment 
creditors  onder  Judgments  so  entered  up  will  have 
and  be  entitled  to. 

VIL  And  be  it  enaeted,  that  any  jodgment,  rule, 
w  Older  of  any  inferior  court  of  record,  which,  aftrir 
tbe  Slat  day  of  Dtoemhw  1849,  shall,  under  the 
^  proviaions  of  the  said  act  of  the  fourth  year  of  Her 
Majeatj,  be  removed  into  any  of  Her  Miyesty's  su- 
perior courts  of  record  at  Dublin,  shall  have  no 
further  force  or  effect  than  a  judgment  recovered  in 
or  a  role  or  order  made  by,  such  superior  oonrt 
afker  the  said  31st  da^  of  Dtemuber,  1849;  but. 
BftTe  as  afofesaid*  an^  judgment,  rule,  or  order  so 
renooved  shall  be  subject  to  the  praviiuons  snob 
Uat-meotioocd  act  in  relation  to  judgments,  rules, 
or  crden  remored  into  any  of  sudt  superior  courts. 

VIIL  And  be  it  enaoted,  that  such  new  or  altered 
writ*  ahallba  sued  out  of  the  eourta  (tf  lnv  and 
equi^,  and  eoeit  A  eommissfonen^  of  baokn^  aa 
majr  bj  sod  ooorts  rfBspectiveW  be  deoned  neoes- 
aarjr  or  eipedieat  for  giving  effect  to  the  provisioas 
berein-be&fe  contained,  wid  in  sw^  forms  as  the 
judges  of  each  conrts  respecdvely,  shell,  from  time 
to  time  thinic  fit  to  order,  and  tbe  execution  of  such 
writs  ahall  be  enforoed  in  snch  and  the  same  man- 
ner as  the  execution  of  writs  tit  execution  is  now 
enforced,  or  aa  near  thereto  as  the  circumstances  of 
tbe  cnae  will  adttiit,  and  that  any  listing  writ,  tbe 
form  of  which  shall  be  in  any  manner  altered  in 
parsaaoee  of  this  act  riiall,  nevertheless,  be  of  the 
same  fbrBe  and  virtue  as  if  no  alteration  bad  been 
made  therein,  excMtt  so  far  as  the  eflbct  tbereitf 
may  be  ▼aried  by  this  aet. 

fx.  And  be  it  enulad.  That  thk  set  may  be 
amended  or  r^Mi^ed  in  this  {msent  saauon  Par- 
Hasnent- 

{fivmtnaudfrim  p.  S84.) 
Caf.  CXXXL 

Aaaettomad,  an^Qmttaes.BoUl  tba  lit  of  JViw*iiii<r, 
1849,  sad  to  tba  and  of  tb*  then  next  Kedon  of  puHa- 
M— t,  aaaet  to  nuke  proridon  for  the  UMtamt  of  poor 
pOTMoa  aflleua  with  bv«r  in  Jrtlmid. 

I6tk  Stpttmbtr,  IBM.] 

Cat.  CXXXn. 

An  set  ftw  tbs  apprintment  of  ndditional  tnxlng  muten  for 
tbe  Hick  Oo«rt  of  OuBcery  in  Irdamd,  and  to  regnUte 
tbe  nppolirtaMBt  of  Uw  princ^  aedetanti  to  the  mstten 
ia  thn  aivsrior  aowis  silaw  tat  Tr^nd, 

ink  Stptm^y  iMa.] 


Car.  CXXXm. 
Amat  toasMBdths  taws  Tdsttar  toBavtan  Basks  in 

8«c  1.  So  mmek  o/7  jr  8  Vie.  e.  83,  oi  reiatti  to  UmUbuf 
RmoiuiAilihf  of  TVitobet  of  Savmgt  BoMis  m 
Ireland  rtptaUa. 

8.  Powtr  to  Thutttt  and  tfnqars  <p  Bmit  tMr 
8.  Ap/mimtmawt  o/  AmUtorM. 

4.  I^otUor's  Book  to  txmlam  Copf  nf  JttUu.  Dk- 

poeaU  Cop9  <tfctrt^9d  RiiU»t  jra.  to  b€  KthihfUtd 
in  Office. 

5.  JSnIn  to  promdtjbr  Pndit^om  and  fii^poetiim 

BoohM, 

6.  iVb  JW  to  Banitttr  bt  etrtabi  Caatt. 

7*  Qmmiuleiun  suy  cZbu  ^ccoaaf  wilA  Sauiaga 
Santa  in  eertaia  CoMttp  and  ra-mtm  (Ami  U  ttug 
thinkJU, 

8.  Tormo/Aet. 

9,  Aet  mof  be  amendtd,  ffc. 

■  Whereas  It  b  sxpedieirt  to  aaiend  the  laws  nUhig  to 
'  MTiiigs  batdj  In  Jutland,  end  fo  aako  other  and  sdcD- 
*tioonl  prevMone  nepeottag>  anoh  savinKi  batAsi'  beH 
enneted,  that  so  mndi  of  en  net  pneeed  in  the  7  ft  e  Tie.  e. 
83,  as  rebtee  to  limitioff  the  rapouriblUtr  of  tniteea  and 
mnoiffen  of  envln^  faaake  in  beUmd,  exeept  ne  to  any 
ItaOriUtjr  incurred  or  to  be  inewred  befbre  the  SOth  of  JV»> 
vewAffT,  1649. 

S.  That  frm  and  after  the  90th  of  it^MMter,  1848,  any 
trostee  or  mtnager  of  a  savings  banit  In  JrtUmd  who  hn 
deeiired  or  ihall  dednre.  In  writing  wider  Ue  hand  depodtcd 
with  the  conuntaBlooere  for  the  reduction  of  the  national 
debt,  that  he  ia  wUKng  to  bo  answerable  for  a  apeolfle 
amoDQt  onl7,  inob  amount  being  in  no  case  leaa  tlisa  one 
hondred  ponoda.  shall  not  be  lialile  to  malie  good  any  dal< 
eiencj  which  ma;  thereafter  arise  in  the  fimda  of  ancb  savings 
bukb^jondtheamoantspetMed  in  such  writing:  provided 
that  tlie  tmatee  and  manager  of  every  aavinga  bank  in  Xre- 
load  shall  be  'personal];  Uidtle  for  all  monies  setoaUy  reedved 
b;  Ua  on  aeooBBt  of  or  to  sad  for  tbe  use  <rf  saeb  laatUotion, 
and  not  paid  over  and  diapoeed  of  in  the  aianiMr  dveetad  by 
^  mleaoftbe  inatltation;  andaDaztmetoftUaproriaioa 
shall  be  enrolled  aa  on*  of  the  ndoa  of  erery  sneh  saringa 
baak,  and  pEiotedandafllxad  in  avery  f>ffiM  or  piaoewhwe 
deposits  are  received,  with  tbe  names  and  iriaeas  of  real* 
deace  of  the  trustees  and  managera  for  tbe  time  being,  and 
the  amonnt.  if  any.  to  whiob  they  have  ooUaetlrely  or  liw 
dlTldnally  Ufldted  tbdr  responsibility. 

.  9.  ThattbetrasteeaofeaohaavlngBbanfclnirwJlRmishan* 
m  soon  as  coPTeniently  m^  b«  after  tba  pasiiag  of  this  act, 
and  from  time  to  tiote  in  caae  of  a  vaoancy,  aK>otnt  ao  audi- 
tor or  auditors  to  audit  the  aooowsts  of  tlie  aud  InaUtutioa, 
as  well  as  to  examine  and  inspect  the  books  ef  the  sevMitl  de- 
positors i  and  tba  said  trustees  shall,  immediately  after  soeh 
wgg^tsooBitt  Uanaatit  the  aignatan.  namsk  and  address  oC 
Ikssddandttar  oraaditotsio  tbo  ooiaaiissloasra  for  tba  ra- 
4notk»of  thensUopaldebt;  sad  tba  trastoea  of  OTery  aar- 
ioga  baok  iball  cause  the  auinal  andother  ttateoMnUreiiutrod 
to  be  traasmittod  under  the  acts  relating  to  savings  banka  to 
bo  certified  and  verified  by  the  aaditiw  or  aadltora  qipoiated 
by  the  said  tmatees,  in  addition  to  tiie  attastntion  by  tins* 
toes  and  managers  now  reqoired  by  the  said  acta ;  aod  shall 
alao  csnse  a  certifloate  ttxm  the  aald  auditor  or  auditor!  u 
to  the  result  of  his  or  their  examination  <^  such  of  tlte  deposit 
tors  books  as  may  have  been  prodoced  to  Um  or  tliem  for 
esamlDstlon  to  be  tranamitted  irltb  the  said  annual  stat^ 
.  meirt  to  the  aald  omnmlaaiaiiera  i  prarlded  that  the  trasteaa 
of  soy  saeh  ssfings  bank  aaqr  agrss  with  tbs  tmatsss  of 
any  othv  aarlaga  bank  «r  banka  as  to  ths  appoinisat  of  k 
oonoo  aadttsr  oraadltara;  and  tba  andltov  oranAlorsso 


Digitized  by 


272 


THE  IRISH  JURIST. 


^^ointed  lor  all  the  udd  buks  afaall  be  deemed  and  taken, 
MM  wwD  u  the  tignAtorA,  name,  and  address  shall  hare  beeo 
transmitted  by  each  sueh  bank  to  the  said  oomnioioaen, 
to  b«  the  awiUtor  or  auditors  of  eaiA  inch  bask. 

4.  That  ererj  depositor  in  every  ssvlnjpi  bank  in  Ireland 
on  his  first  deposit  shall  be  fomiihed  with  a  deposit  book, 
la  which  shall  be  printed  at  length  a  copy  of  the  certified 
rules  of  the  aariogs  bank  la  which  he  shall  make  sacb  de- 
po^  ud  that  a  dupUoate  eopj  of  the  eerOfled  rolea,  and 
of  oTflry  altatmUott  and  aaea<biMiik  thereof,  and  a  du^cate 
of  every  unaal  ttateaumt  or  •ecoont  required  by  and 
fkiraished  to  the  said  oommissloners,  dgned  by  two  trustees 
oe  managers  of  any  snch  savioga  bank,  shall  be  from  time 
to  Ume  exblUted  In  the  oftoe  of  sneh  sarings  bank,  and 
shall  be  open  to  the  inspeotioo  of  0*017  depomtor  or  persoa 
fntwAng  to  be  sneb, 

A.  That  tka  mlts  of  mry  atTfaiga  bank  in  IrAmd  shall 
sped^  a  nnmber  of  d^s,  not  less  than  two  in  every  year 
endiI^f  on  the  20th  of  Novambtr,  on  which  the  book  of  neh 
deporitor  shall  be  produced  at  the  office  of  the  said  savings 
bank  for  the  purpose  of  being  inspected,  examined,  and 
verified  with  the  books  of  the  institution  by  the  auditor  or 
auditors ;  and  in  case  the  s^d  book  shall  not  be  produced 
on  or  before  the  last  of  ^he  days  mentioned  in  any  one  year 
wdlng  as  aforesaid,  the  said  aoeoant  shall  be  dosed,  and 
■U  iBtoratt  aball  oeaie  to  aoorneon  the  suns  d^podted  from 
tha  kst  d^r  of  the  year  in  which  tiie  said  book  should  have 
been  ao  prodoood,  in  the  ease  of  every  depositor  wtio  sliall 
have  reodved  notice  to  produce  his  s^d  book,  and  of  every 
depositor  in  a  savings  bank  tl»  rules  of  which  provide  for 
the  production  of  deposit  book  once  in  each  year :  provided 
oevertbeless,  that  the  tmstees  or  managers  stull  have  the 
power  to  re-open  the  said  acooant,  but  only  to  allow  Inte- 
Mst  tberooa  from  the  timo  wh«  the  lane  ahdl  have  been 
re-opeaed,  unless  the  trustees  shall  be  aatlsfled  that  such 
dopodtor  ha*  been  prevented  by  some  ittBoleDt  oaose  from 
prodadag  the  depoait  book  at  the  time  so  specified  I  andan 
•xtraot  of  this  prorlsioo  shall  be  eni'olled  ts  one  of  the  rules 
of  avny  Hvlngt  bank. 

6.  ntat  no  fee  shall  be  payable  to  the  barrister  for  cer- 
ttf^dng  the  rules  of  savings  banks  in  any  eas«  where  his  cer- 
tifioate  la  required  only  in  eonseqaenee  <i/l  the  ioierUoa  of 
tliis  provision  in  the  rules  of  any  savings  bank. 

7.  That  if  it  sltall  appear  to  the  satisbetion  of  the  said 
eommiariooers  Uiat  the  clauses  of  the  said  recited  act  and 
this  act,  er  the  orders,  dlreocions,  aad  regulations  of  the 
hM  eoeudssloiiers,  slgniflMl  by  the  comptroller  general  to 
the  trosteea  of  any  aavings  bank  in  Jrebuf,  luve  not  been 
eompliod  with  by.  the  trosteea  or  managers  of  any  savings 
bank  in  IrtUaid,  the  said  commissioners,  may  close  the 
account  of  the  said  savings  bank,  and  discontinue  the  keep* 
tng  any  further  account  with  the  trustees  thereof,  and  to 
direct  that  no  further  sum  shall  be  received  at  the  bank  of 
Ir^aatd  from  the  tmstees  of  suoh  savings  bank  to  tlte  ac- 
eoBDt  of  the  oommisdonm  antil  sooh  time  as  sudi  oommis* 
sioner*  slnll  tUok  propv :  provided  that  the  said  eommi*> 
■loners  nu^  re-<van  and  allow  tlia  growing  interest  of  suoh 
Mooonts  dnrtng  the  time  of  suoh  dtseonUnaaaoo,  and 
•athorlie  the  reoelpt  of  mooey  at  the  bank  of  IrtUntd,  when* 
•ver  Che  said  oommlMiooaro  shall  tiiink  fit,  upon  suoh  tnutees 
complying  with  the  direotioas  of  sooh  oommissloners ;  and 
the  Ai^d  oommlsdoners  ahaU  forthwith  publish  a  notifioa- 
tion  of  such  account  lieing  closed,  or  of  tlie  same  being  re- 
opened, in  the  DhAUm  Oatette,  and  also  In  some  newspaper 
puUlshed  in  tlie  oonnty  In  which  the  said  savings  bank  sliaU 
be  establlehed. 

H.  That  this  act  stuU  conUnue  and  be  In  force  antll  the 
1st  of  Jmuarj/,  1850,  and  until  the  end  of  tha  than  next 
session  of  parliameot. 

9.  That  this  act  may  be  amended  or  repealed  by  any  act 
to  be  pMMd  io  this  session  of  filament. 


KEW  LAW  BOOKI. 

EDWAKD  J.  MIU.IKKH,      COLLUK  etED. 
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ifcwgt  ^tke  Genttem«n  vAo  ftvowp  The  laua  Jdbist  mth  Reporti  w  tka  teverai  Court*  of 
ttom  md  Equity  in  Iraktndt  are  at  JbUow$ 

C  Jobs  Buckram,  Esq.,  and 


•  ^^^^^  1  Jonn  Pitt  KEiiHn>T,Eaq.,  Bar- 
'"""'**'"  C  riateraHrt-L«w. 

t  WnuAM  Bvsn,  Esq.,  and 

Ms  CoBit  „.  4  William  Jomm  Dwdas,  Esq., 

<  BanisteiMULaw. 

f  CbabubHaiu  HsKPBiLLiEaq. 

ifdlrEnteqwip  jwIHiAM  HiOMM,  E«i.  Bar. 

C    liatara^  Law. 

fckniBt  raai  1 11  j  BoBKBT  Qxirrm,  Eaq.  and  W.Q. 
wuvpK   ^  CHAMiiET,Eiq.Bapri8torMt-Iaw. 


Queen'a  Bench,  includ-  (  Flobbrci  M'Cabtqt,  Esq.,and 
ing  dill  KU  and  R*.  j  Samucl  V.  Pbct,  Esq., 
gUtry  Appeala  '  Banisten-at-Law. 

Ezeheqoer  of  Pleas,  in-  f  CnAB.  H.  Hbmprill,  Eaq.,  and 
clowns  Manor  Court  <  William  Hicbsom,  Kaq.,  Bar- 
and  Ragiatr;  Appeals.  (  riatort^Law. 

rnmmnn  Pi«»  i  BoBBBT  OaimB,  Eaq.  Bnd  W.  O, 

Common  Pleaa  }  c««bb»,  B«|.  Barriitora.«.|»w. 

aA«.i..i».  i  BoBBBT  GurrxB,  Esq.  and  W.O. 

Admirdty  Court  |  Chambbt.  Esq.  Banistera^w. 


DUBUN>.JULY  7,  1849. 

Tn  wf  extennve  ftlteration  proposed  in  the  law 
«ith  rpgardtojodgiiMnta,  atid  the  impoitanoe  ui 
■  tkf  tal^aet,  indim  ni  again  to  recur  to  it. 

The  ofifaioiM  of  some  of  the  ablest  members  of 
tittpnimiam  and  <Mf  the  jndidat  bmch,  are  di- 
vUid  oo  thei|dsatioa  of  the  JudgoMBt  Aets.  On 
(be  one  band,  H  b  eontended,  that  the  assorance  by 
.  jiH^meot  hB«  been  found  so  aiisdiievous  where  the 
ntry  of  the  judgmwit  operates  as  a  charge  upon 
land,  that  the  entire  repeal  of  the  statutes  which 
make  it  such  a  charge,  and  which  confer  ui>on 
the  creditor  the  power  of  appointing  a  receiver, 
hould  be  iDoet  desirable. 

The  ai^joments  on  this  side  of  the  question  are 
basad  on  the  misohiefs  which  have  flowed,  from  the 
fadlities  given  to  incumber,  from  the  universality 
of  the  e^fH  of  jndgineata~-flttachiBg  not  only  on 
the  debtor**  then  eristing,  but  on  all  his  after  ae- 
qtnrcd  property — ftom  tlie  impediment*  thrown  In 
•kaway  of  the  transfer  of  land,  and  from  Uie  fear- 
fidly  aeenmulating  mass  of  propOTty  placed  under 
-  xbe  control  of  Cmirtii  of  Equity,  whereby  the  rela- 
tioo  of  hndlord  and  tenant  ia  at  once  severed,  and 
properties  and  people  alike  wasted  and  ruined. 

Aoaated  by  this  reasoning,  the  Government 
\ii.\t  iatioduf^  a  measure  prospectively  doing 
>i«a;  with  the  power  of  assigning  judgmeiita,  mak- 
ingdcai  BO  longer  a  charge  upon  lands  until  exe- 
^  euikw  has  been  sued  oat,  and  then  only  a  charge 
upon  that  property  of  the  debtor  which  at  the  time 
of  the  itHvery  of  the  writ  to  the  sherilf,  the  debtor 
f  ws!  seized  of,  or  had  a  dispo«ng  power  over ;  and 
^  taking  away  altogether  the  jurisdiction  of  Courts  of 
^  Mnitjr  to   appoint  receivers.     The   sialute  of 
^  "  otnuofl^er  ia  so  far  altered,  that  the  entirety  and 
y.  ooi  t  Bwieiy  of  the  debtor's  lands  ie  to  be  delivend 

i 


by  the  sheriff  i  but,  with  tbia.«xceptioa,  the  law  of 
u^git  is  proposed  to  l>e  restored  to  the  sarnie  poei- 
tion  aa  before  the  passing  of  Sir  Mioliael  O'Logh- 
len's  AcL  The  opponents  of  the  proposed  mea- 
•ore  rest  their  opposition  to  it  on  various  grounds ; 
amongst  others,  that  after  great  deliberation  the 
law  was  advisedly  changed  in  1840,  by  .  making 
judgmenta  a  diai^e  upon  lands ;  that  freqaent  mu- 
tation io  legislaUon,  more  especially  wpeu  the 
movement  ia  a  retn»rade  one,  is  unwue,.ita«0ect 
beiug  to  create  a  cuturbanoe  in  the  law  and  a 
ahook  to  public  credit,  and  to  establish  a  different 
code  for  the  same  mode  of  assurance,  the  security 
being  different  as  respects  judgments  prior  to  \8bO, 
and  those  subsequent  to  that  dato ;  that  the  secu- 
rity by  judgment  has  for  more  tlian  a  century  been 
a  favourite  one  in  this  country,  and,  uuder  certain 
restrictions,  a  very  couvenient  one;  that  judgmeuts 
need  not  neceraarily  prove  an  impediment  to  tiie 
transfer  of  land  i  and  that,  conceding  to  the  fullest 
extent  the  mischiefs  created  by  the  fatal  factlity** 
in  appointing  receivers,  it  would  be  much  better 
to  improve  the  system  of  mana^ng  estates  under 
our  Courts  of  Equity,  than,  by  taking  away  the 
jurisdiction  alluded  to,  to  allow  a  recurrence  to  an 
incomparably  worse  mode  of  man^ement,  by 
which  the  oraditor  takes  possession  of  the  estate, 
subject  to  an  account  in  a  Court  of  Law  t 

It  was  in  fact  the  evils  of  elegiit  and  ctutodiamst 
the  inapplicability  of  Courts  of  Jaw,  from  their 
constitution  and.  want  of  macliinery,  to  take  ac- 
counts, protect  the  unfortunate  tenant,  and  pre- 
vent  the  collusion  of  tlie  inheritor,  that  induced  the 
Legislature  to  pass  the  Sheriff's  Act.  It  requires 
a  strung  argument  to  shew  why  the  steps  of  the 
Legislature  should  be  retraced,  and  none  whatever 
has  been  shewn,  the  Solicitor- General  having 
stated  no  reasons  for  the  cliange,  when  he  intro- 
duced the  bill. 


Digitized  by 


274 


THE  IRISH  JURIST. 


For  oar  own  part,  we  snbscribe  to  the  reeions 

of  the  oppoeition ;  the  evils  incident  to  the  Kcarity 
hy  judgment  can  be  very  well  oomliatted  in  deUll ; 
at  least,  ttih  public  mind  is  not  prepared  for  ad 
great  a  change  as  that  contemplated.  It  is  too 
tatc  to  recede  from  the  principle  of  the  3rd  &  4th 
Vie ;  of  this  opinion,  ht  least,  is  Sir  Edward  Sug- 
den,  who  proposes  a  modification  and  not  a  repeal 

He  would  have  no  receiver  appointed  for  a  debt 
under  a  certain  limit — say,  £100,  nor  until  the 
judgment  was  a  year  old.  That  portion  of  tlte 
statute  which  gives  the  judgment  creditor  who  ap- 
points the  receiver  priority  for  his  costSi  should  be 
repealed,  and  the  costs  should  follow,  as  in  causes, 
the  priority  of  the  demand,  and  the  auHnuit  real- 
ized should  be  distributed  likewise  aooording  to 
priority*  These  changest  apparently  unimportant, 
would  have  a  most  boieficial  effect  in  limiting  the 
number  of  applications  for  receivm  with  which 
our  Courts  now  swarm.  We  look  for  the  mitiga- 
tion, if  not  the  removal,  of  the  national  evil  in- 
flicted by  such  appointments,  to  an  improved  ad- 
ministratioa  of  property  by  our  Courts  of  Equity. 

There  is  a  vast  amount  now  under  its  control ; 
there  ttways  will  be  a  certain  numlKr  of  cases  in 
which  a  sale  wouM  not  be  derirable. 

By  vesting  in  a  concentrated  body  power  to  man- 
age, t%  improve,  the  debtor's  estate,  the  benefit,  so 
far  as^nblio  good  is  concerned,  is  incalculably 
greater  than  tiiat  to  be  derived  from  doing  away 
with  the  office  of  receiver,  and  permitting  the  cre- 
ditor to.  take  possesdon,  without  any  other  otject 
than  that  of  wresting  his  mraey  from  the  lands. 

LookMo  the  abuses  of  the  old  system, — its  ex- 
pense—As tendency  to  produce  litigation — to  foster 
fraud — #id  its  various  imperfections,  and  no  man 
pmeMenRy  acquainted  with  them  bat  will  deplore 
its  revival. 

Can  it  be  intended  that  the  creditor  must  issue 
his  writ  of  elegit — that  the  sheriff  is  to  impannel  no 
jury,  though  supposed  to  hold  an  inquisition  as  to 
the  value  of  the  lands— that  a  fictitious  finding  of 
is  to  be  binding  as  to  that  value  —  that  after 
that  expense  and  circuity  are  performed,  there  r^ 
mains  behind  an  action  of  ejectment,  its  delays,  its 
expense — and  tliat  all  this  anUquated,  obsolete 
process  is  to  i>e  adopted  for  the  recovery  of  a  debt 
of  record  ?  Can  it  be  intended  to  open  a  fresh 
door  to  fraud,  in  aoeoiuiting  before  a  tribunal 
unfit  to  take  the  account? 

Whether  we  contemplate  the  general  soope  of 
the  proposed  measure  or  its  particular  proviriona, 
we  view  it  as  frao^t  with  danger,  and  we  sin- 
cerely trust  that  it  will  not  be  pressed  forward  or 
made  the  law  of  the  land. 

That  portion  of  the  statate  which  repeals  the  9 
Geo.  2,  c.  5,  and  the  25  Geo.  2,  c.  14,  and  makes 
judgments  do  longer  assignaUe  at  law,  we  think 
objectionable. 

In  England,  judgments  are  assignable  only  in 
Equity,  the  assignment  being  effected  indirectly 
and  expensively  which  here  is  made  directly  and 
comparatively  inexpensively.  If  the  power  of 
assignment  be  permissible  in  any  form,  we  hold 
that  to  be  the  best  whidi  gives  die  assignee  aU  the 
powers  of  the  assignor.  How  does  it  affect  the 
estate  or  the  debtor  more  liyoriously,  that  proceed- 


ings are  taken  in  tlie  name  of  A.  B.,  the  unm» 
rather  that  of  CD.,  the  assignor?  Iftbea^ 
ment  be. reoogniced  «t  Law,  the Itnm  will  be^ 
case;  if  only  in  Equity,  the  latter;  but  the  wo. 
ceedings  are  taken  no  less,  we  aU,  with  nmtt 
embarrassment  to  the  creditor— an  o^eot  ott 
desirable. 

The  grounds  of  opposition  to  the  •ecoritT  In 
judgment  are,  however,  more  tenable,  wheo  itl 
compared  with  the  security  by  mortgam—tki 
great  defect  of  the  former  li^og  its  waatoitMcii. 
cation ;  it  is  a  sort  of  voracious  DKwter,  iba 
seizes  on  every  present  and  future  interest 

We  should  be  rejoiced  to  have  the  dmrii* 
effect  of  a  judgment  asumilated  to  tkit  of  a 
gage — the  lai^  that  are  intended  to  l»  boaal 
being  specified  in  the  judgment ;  in  fine,  to  bare  i 
sort  of  statatable  mortgage.  If  this  ol^  nrt 
attainable — the  management  of  property  ooder  00 
courts  of  Equity  improved— a  limit  plsoeduiotlit 
amount  for  wliich  a  judgment  by  oonfesnon  emld 
be  obtained — and  a  time  fixed  after  its  entry,  prior 
to  which  a  receiver  could  not  be  f  roeund-^ 
costs  of  that  receiver's  appointment  msdelonu^ 
with  the  demand,  and  be  entitled  t«  no  piitritj. 
we  believe  such  a  change  in  the  lai*  woold  bt» 
eeptable  to  the  great  body  of  tlie  pitrfanoQalig 
the  country  generally.  It  WAiUd  at  leatt  beiatn 
easy  preparation  for  a  obtl0a  tbtn  ^nm 
violent  and  sudden  measure. 

It  would  not  be  discordant  with  the  pnmtliT, 
and  it  oertauily  is  advantageous,  |o  fimnttm- 
formity  (tf  prindple  and  pnictielv>«Ui  nftnsce  to 
the  same  secnrity. 

By  the  Snd  section  of  the  now  lHl],(k  jn^ 
ment  will  not  operate  against  landi^  'Ogta  tfae  writ 
be  delivered  to  the  sheriff,  so  that  all  mnptm 
and  mortgages  for  gopd  considmtioo  auie  iittcr 
mediately  Iwtween  even  ilie  exeeotioo  nd  tfae  de- 
livery of  the  writ  will  defesit  and  dtlsy  ji^ 
ment  creditor. 

Will  this  provision,  or  will  it  not,  opes  s  doe 
to  fraud  ?  Will  the  action  of  qectiseot,  finnded 
on  the  sheriff's  return,  be  a  mere  fcm,  or  f ery  ofta 
a  seriously  contested  one  ?  Wilt  litigatua  bt 
thereby  checked  or  promoted  ? 

Is  the  EogUsh  Solicitor-Genml,  to  win  d 
Illative  activity  for  this  ooontiy  ii  eeoUed, 
aware  of  what  the  old  praotice  was,  witli  nSmact 
to  the  inquisiUon  by  the  sbwift  and  tbsnpiMri 
jury— that  it  was  all  a  fictkn— that  the  Mff  k 
his  fee  nve  wliat  ai^»alsed  value,  and  vktt  mm 
the  creditor  pleased  ? 

Has  he  ever  been  informed  of  the  diScsllieiof 
procuring  a  prt^r  account  in  a  court  of  ItvF  of 
the  bills  to  account  that  have  sprung  fronlhu^ 
oulty? 

Has  he  taken  into  consideraticm,  vttli  to 
purchasers,  the  inexpediency  of  haviog  tbeiber^i 
court  the  court  of  reoord  ibr  ju^neats  vfaidibad 
land,  when  elegit  after  elegit  wUTbe  poered  H  ad 
no  power  to  put  the  creditor  in  priritr  with  the 
fund? 

It  would  be  well  that  at  least  some  far  of  the 
salient  ddects  the  system  afaoold  be  poaled  oA 
b^ora  he  involves  the  oountij  hi  miaoyefi  tluehit 
will  not  be  very  easy  to  rraunre. 


Digitized  by 


Google 


.THE  IRISH  JURIST. 


275 


Thb  tmmn  of  laadi  mider  kaan  for  lira  cootain- 
ing  oovcnmhi  fiir  perpetual  raiewal  haa  been  a 
ooom  of  maeh  Utigatton  and  gnat  practical  inoon- 
venietaGe.  For  the  aeoood  time  an  act  of  PHrliament 
bna  baas  introdnoed  abdUii^  proepectively  estates 
of  thu  character,  and  providing  for  the  oonveraion 
of  thoae  at  preaent  exiathig  ioto  eitatea  of  inhe- 
ritance IB  fee  sinplek  lolgeec  to  perpetual  yearly  fee- 
farm  rente. 

Thii  eonrornon  h  intended  to  be  carried  out  by 
petition  to  the  Court  of  Chancery  or  Eqwty  Exohe* 
qaer  by  the  owner  of  any  leaae  or  underlease,  that 
grants  may  be  Bade  to  and  ecoepted  by  all  lessees 
in  poFpetnlty  at  the  aame  tine  that  he  applies  to 
have  Ma  own  leatehold  interest  converted  into  a 
tenure  im  fee»  and  thuii  no  mister  how  many  deri- 
vative Imeteale  in  perpetui^  may  exist  between  the 
owner  In  fiae  and  tiw  last  leaaee  in  perpetuity,  this 
teaaan  mtmj  have  at  onee     Ike  anperior  interests 
eonvartsd  faito  estates  ef  faheritance  In  fee  stroplot 
eoMeet  to  a  im^nn  rent. 

The  smoonC  ef  Umbo  fee-farm  rents  is  the  sab- 
j«ct  of  •  rimple  ealcolation :  in  cases  where  the  fines 
paynUe  on  the  fell  of  a  life  are  only  nominal,  the 
ftw-fenn  rent  is  to  remain  the  same  as  the  rent  re- 
served in  the  lease  abont  to  be  converted.   In  eases 
where  the  fines  are  not  nominal  the  fee-farm  rent  is 
to  be  the  ^nP^*^  amount  of  the  reserved  rent 
and  the  value  of  the  renewal  fine  and  fees  (if  any), 
aveh  viAaa  to  be  estimated  with  r^rd  to  the  pro- 
bnUa  datatian  of  the  sobsisting  term,  the  average 
daratioBerUl^and  the  respeedve  periodaof  renewal, 
bat  wi'thont  n^ard  to,  and  exdosivflily  of  any  penal 
rent  or  anms  made  pnyablfl  on  ne|^eet,  delay  or  re- 
foaal  to  «^y  or  Mn  ronevd,  and  in  the  event  of 
the  pnrCieB  difibring  as  to  the  raloe  of  the  annual 
▼ahieefthe  renewal  Anas  and  fees,  apoweris^ven 
to  apply  to  the  Court  <rf  Chancery  or  the  Court  of 
Exebeipnr  in  a  summary  way  by  petition  to  have 
Uw  amonnt  determined. 

In  additioB  to  the  fee-ferm  rent  the  party  whom 
this  act  requires  to  make  the  grant  in  fee  simple  is 
entitled  to  the  benail  of  all  covenants  and  condi- 
tions  for  payment  of  rent  and  othnwise,  and  all  re- 
servatione  eontaioed  in  the  lease  abont  to  be  eon- 
vertedi  (eanept  the  covenant  to  grant,  or  to  accept, 
or  to  take  a  renewal,)  as  well  as  all  covenanu  that 
by  law  ran  with  the  land)  and  power  is  ^ven,  on 
ebes^rvemeatof  the  parties,  to  oommute  any  of  these 
covenants,  oonditlona  or  reservations  for  an  increase 
in  Ae  Ihe-fem  naU  enoepdng  ooveoanta,  whioh  in- 
terfere whh  the  pn^ier  cultfvntlon  of  the  soil,  whioh 
cove— tstheleseeesareempowered  to  require  should 
be  dene  away  with,  the  fee-farm  rent  to  be  increased 
so  an  to  campoMate  for  the  value  of  such  covenants, 
saefa  value  (in  case  of  differenoe  between  the  parties) 
to  be  dsCermined  by  the  Court  of  Chancery  or  Equity 
Exchequer  on  ai^lication  made  for  that  purpose ; 
aud  a  further  power  is  given,  on  consent  of  both 
parties,  by  wbitdi  the  lessee  may  allocate  a  portion 
of  the  land  comprised  in  his  lease,  in  fee  simple  in 
lieu  of  the  fee-farm  rent  which  would  be  otherwise 
payable  under  the  grant,  or  such  fee-farm  rent  or 
any  part  there<rf  may  be  made  payable  out  <tf  any 
snflieient  part  of  the  lands — the  residue  of  the  laii^ 
limng  discharged  therefrom. 


Here  we  have  a  machinery  by  which  all  the  lands 
held  under  leaaee  of  Uvea  with  a  covenant  of  perpe- 
tual renewal  may,  at  the  option  of  the  lemees,  be 
converted  into  estatea  of  inheritance  in  fee  aimple, 
sutgact  to  a  fee-ferm  rent  and  certain  ouuditions  and 
reservatims  contained  in  the  leases— these  condi- 
tions and  reservations  may,  by  the  agreement  of  the 
parties,  be  commuted  into  an  increase  of  rent,  and 
therentitselfma|ralso,by  thearraogementofthe  par- 
ties, be  exdiaoged  for  a  portion  of  the  very  land 
thns  leased  in  perpetuity ;  so  that  it  is  pottMe  fw 
the  lessee  to  get  rid  both  of  the  conditions,  reserva- 
tions, and  rent  itself,  by  the  allocation  of  a  part  of 
his  land,  and  hold  the  remainder  in  fee  simple  dis- 
duu^ged  from  any  duty  whatsoever. 

But  white  power  is  thus  given  to  be  discharged, 
of  the  rent,  by  agreement  betwera  the  parties,  great 
facilities  are  eonnrred  tor  its  reoovery ;  in  ease  it  be 
made  payable  in  the  grant,  it  ia  made  reoovCTabte  by 
distresi)  ^'edmmU  fixr  non-payment  of  rent,  action 
cS  debt,  covenant,  and  all  other  ways,  nuan^  rann> 
dies,  actions,  nrits,  or  otlwrwiae,  by  whudt  rent  aer- 
vice  resorred  on  any  ooromon  loue  or  demise,  fin*  a 
life  or  lives,  is,  or  may  be,  by  law  recoverable.  In 
actions  of  replevin,  debt,  or  covenant,  or  other  pro- 
ceeding founded  on  the  grant,  proof  that  the  plaintiff 
or  other  person,  or  any  person  or  persons  through 
whom  be  claims,  has  or  liave  tjeen  in  the  possession 
or  reodpt  of  sndi  fee-farm  rent  for  three  years,  shall 
be  sufficient  evidence  of  the  title  of  the  plaintiff  or 
other  person  thereto.  However,  to  counterbalanoe 
these  powers,  the  lime  for  redemption  in  case  of 
ejectment  for  non-payment  of  rent,  is  much  extended. 
Any  person  having  an  interest  in  the  lands  out  of 
which  aooh  fee-fium  rwt  ia  payaUi^  having  it  in 
his  power,  oa  the  perani  who  has  made  dennU  in 
the  payment,  felling  to  redeem  within  six  montiia 
after  execution  exeoited,  to  do  such  aots^  and  take 
such  proceedings  for  the  redemption  of  the  lands 
iVom  the  said  judgment  and  eiecution,  within  nine 
months  after  execution  executed,  as  mortgi^ees  of 
a  lease  might  do  or  take,  for  the  redemption  of  the 
lease,  and  makiag  any  mtMiey  advanced  for  such 
redemption  a  lien  and  charge,  not  only  upon  the 
estate  and  interests  of  the  person  who  has  made 
default  in  payment  of  the  rent,  but  upon  all  the  in- 
hvitanoe  upon  which  such  estate  or  interest  is  sub- 
sisting, in  priority  to  all  other  interests  and  charges 
whatsoever  upon  such  inheritance,  save  chaises 
created  onder  the  acta  relating  to  the  drainage  of 
lands,  and  improvment  of  lands  in  Ireland. 

Then  la  nothing  to  regret  in  the  abolition  of  n 
spades  of  tenore,  nnder  which  great  parts  of  the 
land  in  this  kingdom  were  held.  By  the  propoeed 
enactment,  the  rights  of  all  parties  oonoerned  are' 
protected ;  the  lessors  are  secured  in  the  payment 
of  their  reserved  rents,  the  value  of  thdr  renewal 
fines,  their  covenants,  reaervatioiu,  and  conditions, 
or  the  value  of  them,  if  they  agree  to  commute 
them  for  an  increase  of  rent ;  the  lessees  are  pro- 
tected from  litigation,  are  given  a  secure  and  quiet 
tenure,  as  l<Hig  as  th^  continue  to  perform  the 
stipulated  services,  and  the  pombilitif  of  fredog 
themselves,  in  favourable  circumstances,  from  all 
conditions,  covenants,  rsaervatknu,  or  rent.  If 
security  of  tenure  will  have  any  Influence  in  raidug 
the  oondttion,  and  increaaiog  the  industry  ana 
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wealth  of  the  occapier  of  Innd  in  this  countryt 
this  act  vill  be  found  of  great  pnblic  utility. 

By  it,  likewise,  r  distinct  species  of  property, 
hitherto  exempt,  will  be  rendered  liable,  to  taxation 
for  the  snpport  of  the  pom,  as  it  is  expressly 
enacted,  that  where  any  fee-farm  rent  made  pay- 
able by  any  grant  under  this  act  is  greater  in 
amount  than  the  rent  reserved  in  tiie  lease  or  under- 
lease in  perpetuity  to  the  owner  oi  which  sneb 
grant  ia  made,  the  party  paying  such  rait  shall  be 
entitled  to  deduct  from  the  party  receiving  the 
same,  the  proper  poundage  in  respect  of  the  pooi^s 
rate,  from  the  portion  of  such  rent  which  by  virtue 
of  this  act  is  added  to  the  amount  of  rent  previously 
payable.  Now,  the  addition  to  be  made  to  the 
amount  of  rent  previously  payable  will  be  the 
value  of  the  renewal  fines,  fees,  and  commuted 
conditims,  covenants,  and  reservations':  so  that 
thus  renewal  flues,  fees,  and  the  value  of  condi- 
tions, covenants,  &&,  will  be  thus  rendered  liable 
to  poor  rate.  Holding,  as  we  do,  that  no  indi- 
vidual should  be  pnmitted  to  plead  exemption 
from  contributing  to  the  support  of  the  pow,  by 
reason  of  his  enjoying  amne  peculiar  species  of 
property,  we  are  glad  to  see  the  Legislature  thus 
seizing  on  opportunities,  as  they  offer,  for  extending 
the  area  over  which  this  tax  shall  be  spread. 

The  rapidity  with  which  this  enactment  will 
succeed  in  converting  leases  with  covenants  for 
perpetual  renewal  into  estates  of  inheritance  in  fee 
simple,  subject  to  fee-farm  rents,  will  depend  en- 
tirely on  the  estimate  which  the  owners  of  such 
leases  will  form  of  the  advantages  to  be  derived 
from  these  conversions ;  but  however  rapid  or  tardy 
this  conversion  may  be,  the  Legislature  have  pi'O- 
vided  that  no  leases  with  covenants  for  perpetual 
fenewal  shall  h«Meforward  be  created}  "evo^ 
lease  with  a  covenant  for  perpetnal  renewal  made 
after  the  paaring  of  thu  act,  shall,  notwithstanding 
anything  herein  contained  to  the  contrary,  operate 
as  a  conveyance  of  the  lands  specified  tberrin  to 
the  intended  lessee,  his  heirs  and  assigns,  for  ever, 
at  a  fee-farm  rent  equal  to  the  rent  expressed  to  be 
reserved  in  such  lease;  and  all  reservations  of  fines 
or  fees,  and  covenants  fbr  their  paymoit,  shall  be 
altf^ther  void.** 

The  power  of  ejectment  where  there  is  no  re- 
version, is  wisely  bestowed;  we  anticipate  its  ex- 
tension to  all  cases  of  rents  reserved  by  leases, 
irrespective  of  the  consideration,  whether  the  term 
be  co-extensive  wiUi  tbat  of  the  lessor  or  not 
It  is  a  mistake  to  suppose  that  tlie  laws  regu- 
lating the  relation  of  landlord  and  tmant  form  a 
landlord  «od^  the  faet  being,  that  in  many  in- 
-Btanoea  the  ri^its  irf  the  landlord  are  utterly  dis- 
regarded. Among  the  most  mischievous  of  recent 
measores  was  that  which  todc  away  the  right  of 
distress  upon  growing  crt^w. 


As  there  is  little  doubt  that  the  Act  for  the  Sale 
of  Incumbered  Estates  will  be  made  law  this  ses- 
sion, and  as  extensive  alterations  have  been  made 
in  the  bill  by  the  Select  Committee  of  the  House 
of  LordS}  we  purpose  to  abstract  the  new  clauses, 
and  point  out  the  alterations  made  since  the  bill  was 
first  intfoduced  and  given  in  onr  pages,  ante  227. 


With  the  exception  that  the  blank  Sot  the  ^hria 
of  the  Commissioners  has  been  fiUedop-^fai 
Commissimier  to  have  £3000  per  anna,  mi  ib 
other  two  £2000  o-year  each— the  fintiiltean* 
tkms  have  undergone  no  material  altentiDa 

The  16th,  17tb.and  IStfaaeeliansafilna^ 
MU  are  as  followa : — 

16.  And  be  it  enacted,  that  when  Indn  t» 
land,  or  a  lease  in  perpetni^,  or  any  lenetit 
term  whereof  not  less  than  rixty  yean  Aaii  be* 
expired  at  the  time  of  such  applicatioa  m  M» 
after  mentioned,  or  any  church  or  oi^I^  im,  4 
land  in  Ireland,  shall  be  subject  to  any  iaaniniii 
it  shall  be  lawful  for  the  owner  of  such  hudvli^ 
within  three  years  from  the  pasnng  of  lla^  9 
apply  to  the  commissioners  for  a  sale  of  nAM 
or  lease  under  the  provisions  of  this  act 

1 7.  And  be  it  enacted,  that  wbm  sbj  Inl  b  j 
Ireland,  or  any  such  lease  as  aforesaid  tthd 
Ireland,  shall  be  «d>je^  to  any  inesadnHt 
shall  be  lawful  for  any  faeonbraneet  m  ntk' 
or  lease,  within  llirea  years  fiom  the  pmiigtfi 
act,  to  apply  to  the  Coinlntsslotters  for  s  ale 
the  provisions  of  this  act  of  the  whi^orpirt{#i[ 
in  the  judgment  ci  the  CommisBioMn  mxj 
necessary)  of  such  Isnd  or  leaser  for  the  pvpin^ 
discharging  the  incumbraneeB  thereoo. 

18.  And  be  it  «iacted,  that  where  aatpiMr 
for  a  sale  of  any  land  or  lease  bad  been  diaisd 
with  costs  by  a  competent  tribunal,  no  ij^ibite 
by  the  same  party  for  a  sale  of  sodi  bodorkA 
or  any  part  thereof,  shdl  be  entertiised  t^lb 
Commissioners,  unless  it  ia  shown  thtf  tuA  eM 
have  been  paid. 

The  Idtb.  20th,  and  Slst  sediaaiMiiiH 
with  the  17th,  18th,  and  19thof  thedCUl 
The  SSnd  is  new— 

SS.  Provided  always,  and  beUeuH!led,thtds 
Commissionera  shall  not  make  an  ndcrftndea 
any  land  or  lease,  or  any  part  thereof  up*  •ff*'  ;i 
cation  by  an  inoambranow  on  sndi  Issd  or  kiiK  ;i 
in  case  it  be  shown  to  the  aatisfaetisaofileCifr  • 
missioners,  by  the  owner  of  such  IsndivkH^Ai  .i 
the  amount  of  the  yearly  interest  on  the  nos-  \\ 
brances  and  other  yearly  payments  (if  anj)  i 
spect  of  diai^  payable  out  of  the  tacooe  of** 
land  or  lease,  and  the  other  lands  orleeiei(ifi^  < 
subject  to  the  incumbrance  of  such  ioconiinM* 
do  not  exceed  one  half  of  the  gross  yeiri;  iM* 
of  such  Umd  or  lease,  or  of  all  tbelsodiorlMia 
so  subject.  ^ 

The  23rd  comsponds  in  number  vitklkan 
but  is  more  fblt  . 

ax  And  be  it  enacted,  that  where  anttMAM 
made  under  this  act  the  CommiRsioiMn  AiH,*" 
and  so  far  as  they  may  deem  neoesssryf«t^J*" 
poses  of  such  aale^  awsertain  tbe  tM«>^)r 
occupying  tenants,  and  <^  any  leeiass  or  nwer^ 
sees  whose  tenancies,  leasee  or  und«4MS»<*J 
the  land  or  lease,  or  part  thereof,  to  be  •"^^ 
may  give  such  notices  and  make  or  cansetob*"* 
auch  inquiries  as  they  shall  think  neoessMJ  for 
certaining  and  securing  the  rights  of  <ocb  teMM 
lessees,  or  under-lessees  as  aforesaid;  sndw*"'' 
pying  tenants,  and  all  persons  being  or  "^"J  ' 
be  lessees  or  under-lessees  as  aforwaid,  «*"•  *; 
such  times  and  places  as  tbecommisnoBa>iu/''J 
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rir  nodces  reqaire,  produce  all  leases,  unda^-leueB 
td  tgreementfl  in  wrHing  under  wbidi  such  tenants 
r  persons  oocapy  or  clttim  to  hold,  if  socb  lenses, 
ader-leases,  or  agreements,  or  counterparts  thereof 
sis  their  possession  or  power,  and  where  they  oe- 
tfl  or  daim  to  hold  under  leases,  under-leases,  or 
irennenta  in  writing  not  in  their  possession  or 
iMT,  or  under  parol  agreements  or  lettings,  they 
ifl  dettver,  at  such  times  and  places  as  aforesaid, 
Vtiedars  of  tbe  terms  and  condiUona  upon  and 
4^edto  which  they  occupy  or  claim  to  bold;  and 
•  adt  dial!  be  nwde  sirigect  to  the  tenandes, 
mh^  «r  under-leases  aaoertained  as  aforesaid,  and 
1^  to  wliidi  tba  owner  or  incambmncer  apply- 
;fiir  a  sale  vmAer  tUs  act  shall  be  owner  ot  incom- 
Mcr,  and  eneh  other  of  the  tenancies,  leases,  and 
ItT-leasea,  aaeotained  as  aAwesaid,  u  shall  ap- 
w  to  the  Conuniadooers  to  have  been  granted 
ift  fide  by  tbe  owner  or  person  in  possession  or 
neeipt  of  the  rents  and  profits,  and  subject  to 
fch  it  shall  appear  to  the  Commissioners  the  sale 
laU  be  mad^  sare  such  (if  any)  of  such  respec- 
•teoaneieB,  leases,  and  under-leases  as  with  con- 
A  ts  hereinafter  mentioned,  shall  be  included  in 
Aide;  or  the  sale  may,  where  the  Commis- 
•entMnk  fit,  be  made  subject  to  any  leases, 
derieasea,  or  tenancies,  according  to  any  general 
iH^ition  or  aoljeet  to  any  condition  oonmming 
nfasaes,  onder-leBses,  or  tenancies  the  nature  of 
wk  flfaaH  not  have  been  ascertained  or  shall  be 
■fMad;  wd,  when  tbe  Commissioners  shall 
mt  fit,  sMh  sale  may  be  made  subject  to  any 
Mai  ckuge  affbcting  the  land  or  leas^  or  part 
mot,  aM,  or  to  any  such  apportifHied  part  of 
A  annoal  charge  as  the  Commissionraa  may 
d  fit  ahoald  remain  charged  thweon ;  and 
lere  sach  land  or  lease,  or  part  thereof,  is 
jject  to  any  incumbrance  under  the  terms  of 
ich  tbe  imaimbraooer  cannot  be  required  to 
xpt  payment  of  the  prindpal  money  before  tbe 
inration  of  a  terra  of  years  uneipired,  such  sale 
7  if  tbe  Commissioners  think  fit,  be  made  subject 
•och  incDiabrance. 

Tike  24th  and  25th  correspond  with  the  21st  and 
od.  Tbey  relate  to  the  sale  under  the  direction 
the  Commissioners,  and  the  paymrat  <^  the 
jehase  money. 
Tlie2eth  isnewi- 
fiS.  Provided  aliraya,  and  be  it  enacted,  ^t  it 
an  be  lawful  for  any  incumbranow  on  or  person 
henrise  interested  in  any  land  or  lease,  or  part 
ereo^  (other  than  the  incumbrancer  or  owner 
too  whose  application  the  sale  has  been  ordered,) 
>  bid  at  any  public  sale,  and  to  become  the  pur- 
later  at  any  public  sale  or  by  private  contract,  in 
•We  manner  as  any  person  not  interested  therein 
aight  Ind  and  become  the  purchaser;  and,  by 
eave  of  tbe  commissioners,  it  shall  be  lawful  for 
W  iocambrancer  or  owner  on  whose  application 
te  sale  has  been  ordered  to  bid  and  become  tbe 
urchaser ;  and  where  an  incumbrancer  on  any 
tnd  w  lease,  or  part  thereof,  shall  be  the  pur* 
^aserof  audi  land  or  lease,  or  part  thereof,  the 
onuniidmiera  may,  where  they  think  fit,  autho- 
>e  such  pnrdiaaer  to  retain  out  of  the  purdiaae 
oo«y  the  amount  which  might  have  been  ordered 
'  be  paid  thereout  in  respect  of  such  incumbrance 


in  case  the  whole  purchase  money  had  been  paid 
into  the  bank  of  Ireland  under  this  Act,  or  such 
sum  on  account  of  such  amount  as  the  Commis- 
sioners may  think  fit,  and  to  pay  the  residue  only 
of  the  purchase  money  into  the  said  bank ;  and 
where  at  the  time  of  authorizing  such  retainer  as 
aforesaid  the  Commissioners  shall  not  finally  have 
ascertained  and  determined  the  priority  and  rights 
of  such  purchaser  In  respect  of  his  incumbrance,  and 
the  amount  which  he  would  be  entitled  to  be  paid 
in  respect  thereof  out  of  tbe  purdiase  money,  such 
retainer  shall  be  without  pngodiee  to  the  power  of 
the  Commissioners  to  require  such  porchaaer  to  paj 
into  die  said  bank  the  whole  or  miy  part  (rf*  the 
amount  so  retained,  whidi  oo^t  to  be  so  pud  by 
hlm;  and  the  Commisdoners  shdl  withhold  didr 
certificate  of  payment  herdn-befbre  mentioned  un- 
til tfa^  ahall  be  satisfied  that  tbe  flill  pm-chase 
money,  leas  the  amount  which  such  pordiaser  would 
be  entitled  to  be  paid  in  respect  of  his  incumbrance 
has  been  paid  into  the  said  bank. 

The  27th  corresponds  with  the  28rd,  and  relates 
to  tbe  effect  of  the  assurance. 

The  28tb,  29th,  30tb,  Slst,  32nd,  and  SSrd  neariy 
coiiidde  with  the  24th,  li5th,  26th,  27th,  28th,  and 
29tb. 

The  34th  is  more  extensive  than  the  30th. 
34.  Andbeitenaded,  that  it  shall  be  lawfulforthe 
Commissioners  to  sell  any  land  or  lease,  or  part 
Uiereof,  discharged  from  any  crown  rent  or  quit 
reat  which  they  may  be  enabled  and  may,  with  the 
consent  ai  the  owner  think  fit  to  purchase,  or  from 
any  charge  made  by  virtue  of  the  said  acts  of  the 
sixth  year  and  lOth  year  of  her  Majesty,  or  dther 
of  them,  whidi  their  may,  with  audi  consent,  think 
fit  to  pay  off  or  redeem ;  and  in  any  such  case  the 
CommiMiouers  shall,  out  of  the  money  arising  from 
the  sale,  and  in  preference  to  all  other  payments 
thereout,  pay  the  condderation  for  the  purchase  of 
such  crown  rent  or  quit  rent,  or  such  sum  as  may 
be  necessary  for  paying  off  or  redeeming  such 
charge  ;  and  it  shall  be  lawful  for  the  Commission- 
ers, where  they  think  fit,  to  pay  to  any  person  en- 
titled to  any  annual  or  other  charge,  not  bdng  an 
incnmbrance  according  to  the  definition  cf  this  act, 
who  may  consent  to  accept  the  same,  a  gross  sum 
in  discharge,  or  by  way  of  redemption  tliereof,  orn 
part  thereof;  and  where  a  part  only  of  any  land  or 
lease,  subject  to  any  incnmbrance  or  charge,  is  sold, 
to  charge  the  part  not  sold  with  such  Incumbrance 
or  cliarge,  or  an  apportioned  part  thereof,  in  ex- 
oneration of  the  money  arising  from  the  sale,  and 
to  enable  or  antliorise  persons  to  release  the  money 
arising  from  the  part  so  sold  from  my  incumbrance 
or  charge,  or  to  relinquish  thdr  claim  on  Ruch  money 
in  re$i>ect  thereof,  without  impairing  or  affecting 
such  incumbrance  or  charge  as  to  the  renmining 
part  of  the  land  or  lense  originally  charged  ;  niid 
the  Commissioners,  where  they  think  fit,  may  invest 
or  provide  for  the  investment  of  money,  to  meet  any 
annual  or  periodical  charge,  or  any  other  dinrge, 
incumbrance,  or  interest,  where,  by  reason  of  such 
charge,  incumbrance,  or  interest  being  contingent 
or  othwwis^  it  shall  appear  to  the  Comniissiouera 
proper  or  expedient  so  to  do,  and  otherwise  may 
make  such  orders  and  diredions  for  applying  the 
money  aridng  from  any  snle  in  sach  manner  as  wilt 
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wcure  the  convenient  applioation  thereof  for  the 
benefit  and  according  to  the  rights  of  the  pnrties  in- 
terested  in  tlie  land  m  lease,  or  part  thereof,  from 
the  sale  of  which  the  same  shall  iiave  arisen. 

The  35th  corresponds  with  the  31SL  Tlie  86th 
is  new. 

36.  And  be  it  enacted,  that  where  then  shall  be 
separate  applications  to  tiie  CommiHioners  for  sales 
under  this  act,  of  any  land,  and  of  any  lease  in  the 
same  land,  or  of  two  or  more  leases  in  the  same 
land,  or  there  shall  be  such  applications  for  sales  of 
different  undivided  shares  of  any  land  or  lease,  it 
shall  be  lawful  for  the  CommisHoners,  where  tliey 
shall  see  fit  so  to  do,  to  include  with  the  consent 
of  the  persons  by  whom  such  respective  applications 
may  be  made  or  prosecuted,  and  of  any  other  per- 
sons whose  consent  the  CommisMoners  ra^,  ondor 
Uie  eiroumstances^  think  fit  to  reqoire,  in  tfie  same 
sale,  upon  such  terms  am  Hmj  think  fit,  such  land 
and  leai^  or  wadk  leaser  or  such  several  undivided 
dMfea  as  albresaid  {  and  where  there  shall  be  sepa- 
ntte  applications  for  sales  under  this  act,  of  any 
land,  and  of  any  lease  in  othor  land,  or  of  diffident 
lands  or  leases  in  different  lands,  it  shall  be  lawful 
for  the  Commissioners,  where,  from  the  lands  being 
intermixed,  or  from  other  circumstances,  it  shall 
appear  to  tliera  convenient  so  to  do,  to  include, 
with  such  consent  as  aforesaid,  such  land  and  lease, 
or  lands  or  leases,  in  the  same  sale,  upon  such 
terms  as  they  may  think  fit;  and  where  any  land 
or  leaser  or  part  thereof,  subject  to  any  inoombrance 
is  proposed  or  ordered  to  be  sold  under  this  act,  it 
shall  be  lawful  for  the  Commissioners,  upon  the 
application  of  tiie  owoor  of  any  lease  or  under-lease, 
or  estate  in  reverent  or  .other  estate  or  interest 
whatsoever  in  the  same  land,  (and  dtbongh  such 
kas^  under-lease^  estate  in  reverHOD*  or  other 
estate  or  interest  be  not  aul^ect  to  any  incumbrance, 
or  woold  not,  if  salyect  to  any  inonmlmDCe,  be 
sulyect  to  be  sold  under  an  nder  of  the  Commis- 
sioners under  the  proviuons  herein-before  con- 
tained,) or  upon  the  application  of  any  incumbrancer 
on  any  such  lease,  under-lease,  estate,  or  interest, 
to  include  the  same,  upon  such  terms  as  they  may 
see  fit,  in  the  sale  of  the  land  or  lease,  or  part 
thereof,  so  proposed  or  ordered  to  be  sold  as  afore- 
said ;  and  all  tiie  provinons  of  this  act  applicable 
to  any  land  or  lease  subject  to  any  incnmtwanccv 
and  ordered  to  be  sold  under  this  act,  and  to  amy 
incumbrance  or  charge  nptm  aueh  land  or  lease, 
and  to  the  purchase  money  arising  from  the  sale 
thereof,  and  to  the  conveyance  or  asngnment  thereof 
shall,  so  iar  as  drenmstances  admit,  extend  and  be 
applicable  to  every  such  leas^  under-leun,  eaurte 
ia  reversion,  or  afier  estate  or  interest  to  be  so  in- 
cluded in  tka  sale  t  and  in  every  such  ease  as  afor^ 
aaid,  theCommissioaers  shall  apportion  the  purchase 
money  and  expenses  as  they  see  fit. 

The  37th,  38tii,  39th,  40th,  41st,  and  42nd  sec- 
tions correspond  with  the  83rd,  34th,  36th,  86tb, 
37th,  and  38th. 

The  43rd,  44tb,  45di,  46th,  47th,  4Sth,  49th  are 
new. 

43.  And  be  it  enacted,  that  where  an  applicatiou 
shall  be  made  for  a  sale  under  this  act  of  au  undi- 
vided share  of  any  land  or  lease,  or  where  any  such 
uudlvided  share  shall  have  been  sold  under  this 


act,  and  either  bdbre  or  after  the  cnvejutif 
assignment  thereof  under  this  act,  the  ConwriK 
m,  tm  the  appUcstton  of  any  peit|  iiteiairil 
sndi  undivided  shar^  or  of  ^  pordoier  (a  ^ 
case  may  be),  and  after  caonng  to  bs  pm 
notices  to  the  owner  or  owners  of  (be  stkr 
vided  share  or  Aares  of  the  same  land  or  leam 
they  may  think  fit,  and  hearing  such  putici  i# 
ested  in  tiie  respet^ive  shares  as  msjsppl^toln 
and  making  or  causing  to  be  made  ludi  iaifitf 
as  may  enable  them  to  make  a  just  partitKa,  M 
if  they  think  fit,  make  an  order  under  ttHiradjC 
the  partition  of  such  land  or  lease ;  tnd  ii  ai 
order,  or  in  a  map  or  plan  annexed  thoSit  41 
be  shown  tiie  part  allotted  in  severalt;  a  m$ 
of  each  of  the  mfindod  skm  in  aikql 
or  lease;  and  the  eomnuamoners  sbsflkanb'^ 
authorities,  jurisdiction,  and  powen  is  nUMft 
such  partition  as  a  court  of  equi^  wooUhmi 
the  case  of  a  partition  under  the  directioi  «f  li 
courts  and  the  part  so  aUottedinsevenkjadl 
pect  of  each  such  undivided  ■hBrel9siMtifir4K|| 
partition  as  aforesaid  shall,  withoBtanycooKjrt 
or  other  assurance  in  rdatSon  iher^gsiodMI 
to  and  upon  the  same  usee  and  trusts,  ud  btlfr 
ject  to  the  same  conditions,  charge^  sed  mm 
brauces,  as  Uie  undivided  shwre  inrespedtfiUt 
the  same  is  so  allotted  would  have  Oooi  haldt 
been  subject  to  in  case  such  ordsr  had  nt 
made ;  and  the  like  order  for  a  sale  of  tiie  pM  ifr 
lotted  in  respect  of  the  undivided  ihsre  to  iM 
the  applicatimi  for  the  aale  shall  relate  suj  besA 
(where  the  order  for  partition  is  made  iAntiH 
and  the  like  proceedings  had  in  retotioo  tosx^i^ 
and  tlie  like  conveyance  or  asngnment  atfbfaw 
of  the  part  allotted  in  reapect  of  tfce  <fciie  «» 
(where  the  order  for  partition  is  made 
and  before  eonreyaoce  or  aarignment,)  viv&m 


like  consequences  in  the  aeverai  cmm  smw^  ■ 
if  the  application  for  a  sain,     the  sals. 
may  be,)  had  been  in  reapect  of  the  put  iohM 
as  aforesaid ;  and  where  any  land  or 
thereof,  to  be  sold  under  this  act,  ii  «l9«'JJJJ 
lease,  under-leaae,  or  tenancy  under  wWAl*'*' 
sees,  under-lessees,  or  tenants  hcdd  joiatlj  V 
tenants  in  common,  it  shall  be  lawful  for  tbc(» 
missioners,  on  the  application  of  anj  «ck  «* 
under-lessee,  or  tenant,  and  after  »'>^!|^ 
given auch uoCteea  as  tfa^  asay  tinak fit^ud^ 
ing  such  parties  as  may  apply  to  them,  •"■^ 
such  inquiries  as  thiey  may  think  n*****"?'/"*!! 
anofder  undertiieir  seal  forthe  P'^^'^'izZ 
such  lessees,  under-lessees,  or  tenants, 
induded  in  their  leaae,  nndei^lease^  v 
for  tiie  apportionment  of  the  rent  lesmeiKpr 
able  under  such  lease,  under-lease,  «r  teiu^* 
and  after  such  order  uf  partitioo  the 
reversion  in  the  respective  parts  of 
have  the  like  remedies  for  the  <«»fjj"  ^ 
against  the  respective  parts  out  of  wbiai  *e  fwj 
shall  be  payable,  and  the  leasees,  a"^''**^ 
tenants  holding  such  respective  psrti  ^ 
lease,  under  lease,  or  tenantqr,  and 
partition,  as  were  subsisting  for  the  "'"'J.'^ibt 
fore  auch  partition  and  apportioDmenty»»^^ 
covenants,  conditions,  andapeemaiM'**''^ 
lease,  underrlease,  or  tenancy,  ««*P*  " 
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gmouDt  of  roit  to  be  paicl>  shall,  as  regards  the  res- 
Mctive  parts  allotted  on  aucb  partition,  and  the 
ipportioDed  parts  of  the  rent,  remain  in  force  as 
Igaiost  the  respective  lessees,  under-lessees,  or  ten- 
mti  to  whom  under  such  partition  such  respective 
parts  shall  be  allotted. 

44  And  be  it  enaeted,  that  where  an  application 
^  be  made  for  a  sale  under  this  act  of  any  land 
or  lotti  w  P*rt  there<^,  or  where  the  same  shall 
bsve  been  sold  under  this  act,  and  either  b^ore  or 
after  tbe  conveyance  or  aarignment  thraeof  under 
Ibis  Mt.  if  application  be  made  to  the  commissioners 
by  iDj  party  intereited  in  such  land  or  lease,  or  by 
the  parchaser,  (as  the  case  mav  be,)  for  the  exchange 
of  all  or  any  part  of  such  land,  or  of  all  or  any  part 
of  the  land  comprised  in  auch  lease,  for  other  land 
which  the  owner  thereof  may  be  willing  to  give  in 
excbange^  the  commissioners  may  make  or  cause 
to  be  made  such  inquiries  as  they  may  think  fit  for 
ascertaining  whether  such  exchange  would  be  bene- 
fidil  to  the  persons  interested  in  the  respective  lands, 
aod  caase  such  notices  to  be  given  to  parties  inte- 
rested in  the  respective  lands  as  they  may  think  fit ; 
aiidi(  after  making  anch  inquiries,  and  hearing 
such  parUes  interested  in  the  respective  lands  as  may 
apply  to  them,  the  commisuonera  shall  be  of  opin- 
100  tbatsaeh  exehange  would  be  benefidsl,  and 
that  the  tenns  thereof  u  proposed,  cf  aa  modified 
bj  then,  wUh  llie  nonsait  of  audi  owner  as  afbre- 
aud,  are  nst  vaA  reasoniUd^  tliey  may  make  an 
order  mer  their  seal  ftr  such  exchange  accord- 
ingly, and  in  soch  order  for  exchange^  or  in  a  map 
or  plan  BDoeted  tiiereto,  shall  be  shown  the  lands 
given  and  taken  in  exchange  respectively  under  such 
order;  and  the  land  taken  upon  such  exchange 
under  such  order  shall,  without  any  conveyance  or 
other  assurance  in  relation  thereto,  go  and  enure  to 
and  upon  the  same  uses  and  trusts,  and  be  subject  to 
the  same  cooditions,  charges,  and  incnmbranoes,  as 
the  land  given  on  sueh  exdiange  would  have  stood 
limited  or  been  subject  to  in  case  such  order  had 
not  beoi  made ;  and  the  like  wder  for  a  sale  may 
be  made  m  reaped  irf'the  land  taken  in  exchange 
for  any  land,  or  any  land  compriaed  in  any  lease 
to  vbich  the  applicaUon  for  a  sale  shall  relate, 
(where  the  order  for  exehmge  is  made  before  sal^) 
and  theUlte  proceedlnga  had  in  rdaUon  to  such  sale, 
and  the  like  oonveyanoe  or  assignment  may  be  made 
in  respect  of  the  land  taken  in  exchange  for  the  land 
or  lease,  or  part  thereof  sold,  (where  the  order  for 
exchange  is  made  after  sale,  and  before  conveyance 
or  assignrnent,)  and  with  the  like  consequences,  in 
the  several  eases  aforesaid,  as  if  the  application  for 
a  sale,  or  the  sal^  (as  the  case  may  be,)  had  been 
in  respect    the  land  so  taken  in  exchange. 

45.  And  be  it  enacted,  that  it  shall  be  lawful  for 
the  comnranonaB,  upon  Uie  application  of  the  own- 
ers of  the  several  undivided  shares  (not  subject  to 
be  sold  under  this  act,  or  as  to  whidi  no  proceed- 
ings for  a  sale  oader  this  act  riudl  be  pending,)  of 
any  land  ia  Ireland  who  shall  desire  to  ^ect  a  par- 
tition of  sndi  land*  to  make  or  cause  to  be  made 
such  isqurifls  as  tiia  commiasionerB  may  think  fit 
for  ascer^nhig  whether  sndi  partition  would  be 
ben^eial  to  the  persons  interested  in  such  respec- 
tive shares;  and  in  case  the  commissioners  shall  be 
of  opioioB  that  the  proposed  partition  would  be 


beneficial,  and  that  the  terms  thereof  are  just  and 
reasonable,  they  shall  make  an  order  under  their 
seal  for  sudi  parUtion  aocordinglv ;  and  in  such  or- 
der, or  in  a  map  or  plan  annexed  thereto,  shall  be 
shown  the  part  allotted  in  severalty  in  respect  of 
each  each  undivided  share;  and  the  part  so  allotted 
in  severalty  in  respect  of  each  such  undivided  share 
by  such  order  of  partition  shall,  without  any  oonv^- 
ance  or  other  assurance  in  relation  thereto^  go  and 
enure  to  and  upon  the  same  oses,  and  be  sulge(A 
to  the  same  condition^  charges,  and  inoumbranoes* 
as  the  undivided  share  in  respect  of  whioh  Uw  same 
is  80  allotted  would  have  stood  limited  or  been  aabm 
ject  to  in  case  such  order  had  not  been  made. 

46.  And  be  it  enacted,  that  it  shall  be  lawful  for 
the  commissioners,  upon  the  application  of  the 
owners  of  lands  in  Ireland  not  subject  to  be  sold 
under  this  act,  or  as  to  which  no  proceedings  for  a 
sale  under  this  act  shall  be  pending,  who  shall  de- 
sire to  an  exchange  of  such  lands,  to  make  or 
cause  to  be  made  such  inquiries  as  the  commission- 
ers may  think  fit  for  ascertaining  whether  such  ex- 
change would  be  beneficial  to  the  persona  interested 
in  the  respective  lands ;  and  in  case  the  commism- 
oners  shall  be  of  opinion  that  the  proposed  exchange- 
would  be  beneficial,  and  that  the  terms  thereof  aw 
just  and  reasonable,  they  shall  make  an  ocder  under 
thmr  seal  for  such  exchange  acotwdii^ly ;  and  in 
such  ordor  fi>r  exchange,  or  in  a  map  or  plan  an- 
nexed therdo,  shall  be  shown  the  lands  |pven  wad 
taken  in  exchange  respectively  under  sii^  order; 
and  the  land  taken  upon  such  exchange  under  such 
order  shall,  without  any  conveyance  or  other  assur- 
anoe  in  relation  thereto,  go  and  enure  to  and  upon 
the  same  uses  and  trusts,  and  l>e  subject  to  the  same 
conditions,  charges,  and  incumbruoces,  as  the  land 
given  upon  such  exchange  would  have  stood  limited 
or  bees  siUiject  to  in  case  such  ordn  had  not  been 
made. 

47.  And  be  it  enacted.  That  it  shall  be  lawful  for 
the  commissioners,  upon  the  application  of  any  num- 
ber of  persons  who  shall  be  separately  owners  of 
parcels  of  land  not  sul^ect  to  be  sold  under  this  act> 
or  as  to  which  no  proceedings  for  a  sale  under  this 
act  shall  be  pending,  so  intermixed,  or  divided  into 
parcels  of  inconvenient  form  or  quantity,  that  the 
same  cannot  be  cultivated  or  occupied  to  the  beet 
advantage,  but  forming  together  a  tract  wluch  may 
be  divided  into  convenient  parcels,  and  who  shw 
desire  to  have  the  whole  of  sueh  tract  divided  into 
convenient  parcels,  to  be  allotted  in  lieu  of  the  old 
parcels,  to  make  or  cause  to  be  made  such  inquiries 
as  the  comuiissionera  may  think  fit  for  ascertaining 
whether  such  proposed  division  and  allotment  would 
be  beneficial  to  the  persons  interested  in  such  lands; 
and  in  case  the  commissioners  shall  be  of  opinion 
that  tlie  proposed  division  and  allotment  would  be 
beneficial,  they  shall  make  an  order  fur  the  division 
and  allotment  thereof  accordingly,  with  a  map  or 
plan  thereunto  annexed,  in  which  shatt  tie  spedfied 
as  well  the  parcels  in  which  the  several  pmons  on 
whose  application  such  order  flbaU  have  been  made 
were  re^iectively  interested  befm  such  divMoa  and 
allotment  as  the  several  parcels  allotted  to  them  res- 
pectively by  such  order;  and  the  parcels  of  land 
taken  nnder  sueh  division  and  allotment  shall  go  and 
enure  to  and  upon  the  same  usee  and  tf&sti^  and  be 
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aniject  to  the  same  conditions,  chnrges,  and  incum* 
bmnces,  as  the  several  lands  which  the  persons  tak- 
ing the  same  iball  have  reiiaqaished  or  lost  on  such 
dinsion  voidd  have  stood  limited  or  been  subject  to 
in  case  sudi  order  had  not  been  made. 

48.  Provided  always,  and  be  It  enacted,  That  in 
the  case  of  land  in  respect  of  whidi  no  proceedings 
for  a  sale  under  this  aet  shall  he  pending,  no  sd^ 
order  uf  partition  or  of  exchange,  or  of  division  and 
allotment,  as  aforesaid,  shall  he  made  by  the  com- 
missioners until  such  notices  by  advertisement  in 
such  public  newspaper  or  newspapers  as  the  com- 
missioners shall  direct  shall  have  been  given  of  such 
proposed  partition,  exchange,  or  division  and  allot- 
Aient,  and  three  calendar  months  shall  have  elaiised 
from  the  pubHcatioD  of  the  last  of  such  advertise- 
ments; and  in  case  before  the  expiration  of  such 
three  calendar  months  any  person  entitled  to  any 
estate  in  or  to  any  charge  upon  any  land  included 
in  such  proposed  partition,  exchange,  or  division 
and  allotment,  shall  give  notice  in  writing  to  the 
Commisrioners  of  his  dissetit  from  such  proposed 
partition,  eschange,  or  divinon,  and  allotment, 
(aa  the  case  may  be,)  the  Commissioners  shall 
not  mtke  an  order  fbr  such  partition,  exchange, 
or  division  and  allotment,  unless  such  dissent 
shall  be  withdrawn,  or  it  shall  be  shown  to  the 
Commissioners  that  the  estate  or  charge  of  the 
party  so  dissenting  shall  have  ceased,  or  that  such 
estate  or  charge  is  not  an  estate  or  charge  in  re- 
spect of  which  he  would  be  entitled  in  equity  to 
prevent  such  partition,  exchange,  or  division  and 
allotment ;  but  no  such  order  as  aforesaid  shall  be 
in  anywise  liable  to  be  impeached  by  reason  of  any 
infirmity  of  estate  or  defect  of  title  of  the  persons 
on  whose  application  the  same  alull  have  been 
wade. 

49.  And  be  it  enacted,  tiiat  every  conveyance  and 
assignment  respectively  execoted  as  required  by  this 
itet,  and  every  order  for  partition  or  for  exchange, 
or  for  division  and  allotment,  made  by  the  conunis- 
sionors  under  th«r  seal,  shall  for  all  purposes  be 
conclusive  evidence  that  every  application,  proceed- 
ing, consent,  and  act  whatsoever  which  ought  to 
have  been  made,  given  and  done  previously  to  the 
execution  of  such  conveyance  or  assignment,  or  the 
making  of  such  order  respectively,  fias  been  made, 
given,  and  done  by  the  persons  authorized  to  make, 
give  and  do  the  same;  and  no  such  conveyauoe, 
assignment,  or  order  shall  be  impeaclied  by  reason 
of  any  informality  therein. 

The  50th  and  51st,  corresponds  with  the  39tb 
and  40th. 

The  52nd  defines  who  are  to  form  the  judicial 
committee. 

52.  And  be  it  enat^ed,  that  the  judicial  commit- 
tee herein-before  refeired  to,  ahair  consist  of  the 
L^rd  High  Chancellor  of  Ireland  for  the  time  be- 
ing, and  such  of  the  members  of  the  said  Privy 
Coundl  as  shall  from  time  to  time  hold  any  of  the 
following  offices  in  Ireland ;  that  is  to  say,  the  office 
of  Lord  Keeper  or  first  Lord  Commissioner  of  tlie 
Great  Seal  of  Ireland,  Lord  Chief  Justice  or  Judge 
of  the  Court  of  Queen's  Bench,  Master  of  the  Rolls, 
Lord  Chief  Justice  or  Judge  of  the  Court  of  Com- 
mon Pleas,  Lord  Chief  B»ron  or  Baron  of  the 
Court  of  Exchequer,  and  Judge  or  Commissary  of 


her  Majesty's  Court  of  Prerogative  for  Canrci  E^ 
clesiastical  and  Court  of  Pacalties  in  and  thro^ 
out  Ireland,  aud     all  persons  members  of  the  mH 
Privy  Coundl  who  shall  have  hdd  the  cAes 
Lord  Chancellor  of  Ireland,  m  any  of  the  liv 
offices  herdn-befbre  mentioned,  and  of  nA  itfv 
persons  not  exceeding  four  in  number,  bdog  M| 
Couneillora  in  Ireland,  as  the  Lord  Urateaaalw 
other  Chief  Governor  or  Governors,  for  the 
being,  of  Ireland,  shall  appoint  to  be  menbm  4 
such  committee  ;  and  no  such  appeal  as  sfomril 
shall  be  heard  or  reported  on  by  the  sud  )dHi 
committee,  unless  in  the  presence  of  at  M 
members  of  the  said  committee;  and  noi^« 
such  appeal  shall  he  made,  unless  a  majoiit;  rfAl 
members  of  such  committee  present  at  the  M| 
concnr  In  such  report 
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It  baa  Vmg  been  an  unqueationed  priaciple  of  our 
Court!  of  Eqiuty,  that  there  can  be  no  revivor 
of  a  sok  iot  the  recovery  of  costs  alone.  Kemp  v. 
MackrJK  Ves.  560,  S.  C.  3  Atk.  811.)  This 
rufe,  faovvnf^  applies  only  to  the  costs  untaxed  at 
die  time  of  the  abatement,  White  v.  ffayioardt 
(2  Ves.  461,  S.C  I  Dick,  173.)  and  not  to  abate- 
meots  by  death.  Sayer  v.  St^er,  (Dick.  4%)  the 
(liferent  judges  preuding  in  the  Courts  of  Equity 
being  astute  to  discover  some  means  of  escape 
rrom  a  rule  which  Lord  Hardwicke  bad  prooouncnd 
;o  be  s  "hard  one.**  See  Barry  v.  StamUt  (Fl. 
k  KeL  1.  S.C. ;  3  L  E.  R.  18.) 

In  the  case  of  Robertson  v.  Southgate,  (IS  Jur. 
>33,)  June  9th.  1849.  a  question  of  much  practical 
mporuace  has  been  raised,  on  the  effect  of  the 
3tfa,  IStb,  and  19th  sections  of  the  1  &  2  Vic.  c 
10,  giviiig  decrees  of  the  Court  of  Chancery  the 
Ifect  of  judgments  at  law.  Theoe  sections  are 
imilar  to  tbe  27th  and  28th  of  the  analogous 
ritb  Act,  tbe  8  &  4  Vic.  c  105.  By  the  decree 
1  that  cause,  the  bill  was  dismissed,  as  agaiust  all 
tn  defendants,  with  costs ;  and  it  was  ordered  that 
ucb  costs,  when  taxed,  should  be  paid  by  the 
lUiatiffi.  Before  the  costs  were  taxed,  oue  of  the 
lefendants  died,  and  on  this  fact  being  brought 

Sder  tbe  station  of  the  Taxing  Master,  he  re- 
ed to  proeeed  in  the  taxation  of  tbe  cmmU  of  the 
■Teased  defendant  A  motion  was  made  before 
pgram.  V.  C,  by  the  executrix  of  that  defendant, 
Hhout  having  revived  the  suit,  that  the  Taxing 
(ister  should  be  ordered  to  proceed  with  the  tax- 
jiiin  of  the  C08U  of  the  deceased  defendant.  The 
nosel  in  support  of  the  motion,  admitting  that 
it  suit  could  not  be  revived  for  the  coats  alone, 
fitended  that  tbe  I  &  2  Via  c  110,  made  tbe 


decree  for  costs,  when  roistered,  a  charge  i^mn 
the  plaintiff^  lands;  that  before  registration  the 
costs  should  be  ascertained  by  taxation ;  that  the 
decree  gave  a  present  right,  which  the  taxation 
subsequently  made  eflfectual ;  and,  therefore,  in 
order  to  carry  into  effect  the  spirit  of  the  Act,  the 
Court  would  assist  the  creditor  by  directing  taxa- 
tion, so  as  to  entitle  his  representative  to  register 
the  decree.  For  the  other  aide  it  was  argued,  thst 
as  the  suit  was  abated,  the  application  could  not 
be  entertained,  that  there  could  be  no  revivor  for 
costs,  and  though  the  statutes  gave  decrees  the 
effect  of  judgments,  it  could  not  alter  the  rules  of 
Equity.  The  Vice- Chancellor,  without  giving  any 
opinion  upon  the  effect  of  the  statute,  was  of  opi- 
nion the  applicant  must  revive  the  suit,  if  she  ae- 
sired  to  rely  on  the  effect  of  the  statute. 

The  27th  section  of  the  3  &  4  Vic.  c.  105,  enacts, 
that  "  all  decrees  and  orders  of  the  Court  of  Chan- 
cery, and  of  the  Court  of  Exchequer,  at  the 
Equity  side,  ftc,  shall  have  the  effect  of  judgments.** 
Decrees  being  thus  placed  on  an  equality  with 
judgments,  the  question  arises,  what  would  be  the 
position  of  a  judgment  creditor,  when  one  of  the 
parties  had  died  after  judgment  pronounced,  but 
before  final  judgment  entered. 

At  the  common  law,  in  all  actions  where  there 
are  two  or  more  plaintiffs  or  demnndanta,  the  death 
of  one  of  them  pending  the  suit — that  is,  before 
final  judgment,  is  an  abatement  of  the  action.  C/n- 
derhtU  V.  DevereuXt  2  Saund.  7  i.)  But  by  the 
17  Car.  2,  c.  8,  s.  1—7  W. c  7,  Ir.,  if  the  plain- 
tiff or  defendant  died  after  verdict,  and  before 
or  even  after  tlie  sittings  have  commenced,  and 
before  the  trial,  and  before  final  judgment,  the 
action  is  not  abated,  but  final  judgment  may  be 
signed,  as  if  the  party  were  alive,  and  then  revived 
by  teire  fadat,  by  or  against  the  executor  i  and 
by  the  9  W.  ^  c  10,  Ir.,  it  is  enacted,  that  if  uny 
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pemon  or  persons,  being  plflintiff  or  plaintifis,  shall 
have  an  interlucutory  judgment  or  judgments,  the 
death  of  ^aob  plaintiff  or  plaintiffs  shall  not  abate 
the  suit,  if  the  action  be  such  as  might  originally 
have  been  prosecuted  by  or  against  the  executors, 
but  the  judgment  may  be  revived  by  idre  Judaa. 

But  for  Utese  enactments,  it  fa  clear  that  UQtil 
after  final  judgment  the  party  entitled  would  at 
common  law,  have  no  means  of  recovering  his 
costs,  as  judgment  was  not  considered  final  until 
the  costs  were  inserted,  which  could  not  be  done 
till  after  taxation,  except  the  costs  were  waived  by 
the  party  entitled  to  them. 

In  Blackbume  v.  Rymer,  (1  Marsh,  278,)  and 
Butler  V.  BuikeUy,  (i  Bing.  224),  it  was  held 
that  at  law  ft  judgment  was  not  final,  till  completed 
by  the  insertion  of  the  amount  of  the  taxed  costs. 
Pell,  Sergeant,  arguendot  says,  *'  The  only  question 
is,  whether  judgment  is  final,  on  the  officer  of 
the  Court  marking  the  postea,  or  on  bis  taxing  the 
costs.  The  mark  on  the  record  seems  to  be  the 
appropriate  and  distinguishing  indication  of  the 
Jtat  d[  the  Court ;  but  in  BkuMum*  v.  Bymer  it 
appears  to  have  been  thought  that  judgment  is  not 
final  till  the  Protbonotary'a  allocatur  is  completed 
by  the  insertion  of  the  amount  of  the  coats."  The 
Court  were  of  this  opinion,  and  made  the  rule  ab- 
solute to  amend  the  postea,  on  payment  of  costs. 

lu  Pierce  v.  Derrif,  (4  Q.  B.  635,)  where  the 
pltiintiff  obtained  a  verdict  in  July,  1841,  entered 
judgment  on  the  postea  on  the  13tb  of  December, 
dating  the  entry  as  of  that  day,  and  the  costs  were 
not  taxed  till  the  expiration  of  two  terms  after 
verdict,  when  the  plaintiff  entered  final  judgment, 
as  of  the  Idth  of  December,  1841,  between  which 
date  and  the  entry  of  the  last  judgment  the  de- 
fendant died.  Error  was  brought  by  the  executors. 
I'he  Court  changed  the  date  of  the  judgment  from 
the  13th  of  December,  1641,  to  the  lit  of  Febru- 
ary, 1842,  the  day  of  the  taxation.  Lord  C.  J. 
Denman,  in  his  judgment,  says — "  I  should  nut  be 
disposed,  in  a  case  uke  this,  to  exovise  a  discre- 
tion which  might  produce  results  unjust  to  one  of 
the  parties.  But  looking  to  the  circumstances  and 
the  authorities  cited,  I  think  we  have  no  discretion 
to  exercise.  We  cannot  say  this  was  a  judgment 
signed  on  the  13th  of  December,  1841,  or  permit  it 
to  stand  as  such  a  judgment,  and  Patteson,  J.,  Butltr 
V.  BulkeUy,  and  other  authorities  which  have  been 
cited,  stiew  that  signing  judgments  is  a  thing  con- 
temporaneous with  taxation  of  costs.  If  thia  were 
not  so,  what  is  judgment  signed  for,  unless,  indeed, 
the  party  signing  dispenses  with  costs." 

In  Fuher  v.  Dudding,  (3  Mao.  &  Gr,  238,  S.  C. 
9  Dowl.  672,)  a  question  arose  as  to  the  tim^  frqm 
which  the  iotarest  on  a  judgment  was  to  be  com- 
puted under  the  provisiomi  of  the  1  &  S  Vic.  c. 
110, a.  17;3ft  4Viao.  10&,s.S6,Ir.  Inthatoase^ 
Anal  judgment  was  ugned  for  debt  and  costs  on 
tlie  8th  of  January,  1841;  a  summons  to  review 
the  taxation  was  subsequently  had,  whereby  £12 
10s.  was  added  to  the  original  cost^  and  the  ques- 
tion arose  as  to  the  efiiect  of  the  delay  on  the  period 
from  which  the  interest  was  to .  be  computed. 
Tiudal,  C  J.,  said  this  application  must  be  governed 
by  the  true  oonstruction  of  the  term,  "  entering  up 
judgment,"  which  occurs  in  the  sta:tuti^  without 


reference  to  any  hardship,  real  or  supposed,  in  t[u 
particular  case.  The  time  of  entering  op  the  jade, 
ment  ajIt>«ara.to  me  to  be  the  dayonwhidi  jndnDm 
is  sigiftea  and  the  indpitnr  entered  io  tbebodu  keu 
by  the  officer  of  the  Court  for  thit  parpoM  ^ 
Cfourt  decided,  the  words  rateriog  np'veietobe 
construed  as  "  signing,"  and  that  Uie  origiEul  date  tf 
the  signing  was  unaltered  by  the  review  of  uuiioo 
These  authorities  and  many  others  refot^tob 
the  argument  of  those  cases  fix  the  date  at  vlicfai 
judgment  at  common  law  became  incapable  of  lUte. 
ment,  to  be  that  <^  the  taxation  of  costs.  Thitbetv 
so  our  next  inquriry  should  be  the  time  at 
decree  is  incapable  of  abatement.  The  nileu  \n 
and  in  Equity  is,  when  examined,  extremely  limilii. 
Lord  Hardwidce,  C.  in  White  v,  Baywari,  {2  Ya 
by  Belt,  461.)  states  the  rule  to  be,  "Thituio 
costs  the  established  distinction  is  that  whetlwr 
to  plaibtifi*  or  defendant,  by  the  death  rfthepuh 
be/bre  ihejf  are  taxedt  so  that  they  are  nnGsRuniid 
unliquidated,  they  fall  to  the  groand;  becuiebii 
a  personal  demaiu  in  the  nature  of  a  snd&i 
with  the  person ;  butif  taxedttheybecMneaeetu 
duty  to  the  representative  who  is  entitled  to 
remedy  or  process  of  revivor  for  tfaeseooHi.  Tb 
has  been  detennined  by  Sir  Joseph  Jdylaadbfu 
in  Basset  v.Prideaus,  March,  1742,  where  the  li 
was  for  costs  only,  which  had  been  taxed;  ddendut 
pleaded  that  the  plaiatifi^  as  adnunistntor,  could 
not  revive  for  costs  only,  I  was  of  opinioothepluh 
tiff  might,  and  that  is  the  difference.'  The  pnctitt 
in  Equity  and  at  common  law,  except  so  far » tbe 
latter  has  been  changed  by  the  statutawebaren- 
ferred  to,  being  that,  in  either  cas^  nodi  tuition, 
the  costs  may  be  lost  by  abaifemeD^  bjdnA.  We 
have  now  to  consider  the  effect<^tbeitatate(l&2  ! 
Vic.  c.  1 10,  s.  16;  3  &  4  Vic.  c.  105, 1.27,  l)up« 
the  decree.  The  &7th  section  places  deem  in  ek 
higher  posltinn  than  judgments,  and  the  utlwiitla 
clearly  show  that,  if  It  were  not  for  tlisitatute^  l» 
fore  taxation  the  right  to  costs  wooldbeloitbjat 
death  of  either  plaintiff  or  drfeodant,  and  tbit 
1  &  2  Vic.  c.  1 1 0  makes  no  difierenee  io  tbu  rapM. 
Fieher  v.  Dudding,  (3  M.  &  G.  238.)  Unlea  tkn  bt 
some  practice  or  enactment  making  an  altendoo  ia 
the  law  respecting  decrees  similar  tutbit  effected  in  i 
the  law  of  judgments  by  the  statutes  refsmdti^n 
do  not  understand  how  the  1  &  2  Vic  can  biKHKii 
an  effect,  unless  it  could  be  held  to  eiteod  tbt 
statutes  to  decrees — a  proposition  which  ve  iM 
could  scarcely  be  contended  for.  The27tkKtiioD 
enacts  that  no  decree  is  to  affect  resl  estate  lill  r- 
gistered.  In  Bowjfer  v.  Bvmuh^  (1  Jos.  &  Lit 
228,)  the  quesUon  was  raised  before  Sir£Si|^ 
Ct  who,  after  deciding  that  the  genenl  roledim 
can  be  no  revivor  for  untaxed  eostt,  ihoker  tbt 
abatement  is  caused  by  the  death  of  the  putj  topi; 
or  the  party  to  rec^ve  the  coats  is  immatoiili  u 
p.  242  says,  "  The  law  does  not  alter  the  eue.  If 
the  plaintiff  have  any  right  under  that  itafaiUk 
them  proceed  under  it.  The  existeocf  of  nc^  i 
right  would  be  rather  an  ai^ument  agiiut  ibeo 
now.  If  it  does  exist  it  cannotaltertbenilet^t)^ 
court." 

As  the  statute  cannot  change  the  rule  of  equity :  > 
as  at  cotnnion  law,'  before  taxation,  the  pmoo  en- 1 
titled  would  lose  his.eosts  by  the  death  of  ciilMref 
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tbe  parties  and  as  the  atatotehat  no  efie^  in  Uua 
resf«ct  upon  judgmenta.  The  ovident  eotioliuion 
tppaara  lo  Uiat  the  rule  of  equity  aa  to'reri^ 
for  oataxed  coata  ia  unaffected. 


The  23  G«o.  2,  e.  13^  prescribes  tbe  manner  in 
wtHcb  a  diitreaa  for  rent  is  to  be  disposed  of.  Sec- 
tioa  &  enacts  **  that  all  distresses  lawfully  taken  for 
BHj  mch  rent,  ahall,  unless  redeemed  **  within  raght 
ds}V  after  the  same  ^all  be  distrained  for,  be  sold, 
&c,  tbe  person  distraining,  bis  agent,  or  bailiff,  first 
causing  one  or  more  notice  or  notices  in  writing, 
of  tbe  place  and  time  intended  for  anch  sale,  to  fa« 
posted  dx  days  previous  to  the  time  of  anch  sale. 

The  mode  in  which  the  time  is  computed  is  thus 
stated  io  Mr.  Longfield*8  Treatise  on  Diatret^  p. 
93— *'Tbe  eight  days  allowed  for  redemption  are 
counted  inclosive      the  day  of  distress,  and  the 
eigbth  day  the  notice  of  sale  ia  posted,  and  on  the 
fifteenth  day  tlie  sale  takes  place.   This  method 
of  compntation  has  long  prevailed,  (Vwyer  v.  Pea- 
coeky  2  F.  ft  S.  34),  and  can  only  be  sanctioned  by 
long  custom,  as  it  seems  at  variance  with  all  legal 
rule*  established  for  the  computation  of  times  from 
acts  done.  Harper  v.  Tatwell,  (6  C.  &  P.  166.)  If 
therefore,  tbe  distrees  be  made  on  Monday,  tbe 
notks  of  sale  most  be  posted  that  day  week,  and 
that  ixj  fortnight  is  the  day  for  tlie  sale."  The 
doubt  eiprcsscd  by  the  learned  author  as  to  the 
propriety  of  this  mode  of  onnputation,  has  been 
fully  jiMtified  by  the  dedaion  of  the  Court  of 
Qneeo^i  fienek  In  England,  in  the  case  Robnuom  v. 
tfaJdimetm  (Id  Jur.337.)    The  action  was  Case 
ior  ao  iflanl  and  exoessiva  distreas.   The  question 
arose  od  Oe  statute  2  W.  &  M.  seas.  3,  c.  5,  s.  2, 
which  eoicts  that  when  any  goods  or  chattels  shall 
be  distrained  for  any  rent,  &C.,  <*  and  the  tenant  or 
offoer  of  tbe  goods  so  distrained  shall  not  within 
four  days  next  after  such  distress  taken,  and  notice 
thereof,**  &&,  replevy  tbe  same,  the  person  dis- 
traiuing  may  cause  the  goods,       to  be  appraised 
aud  sold,  &C.   At  the  trial  it  appeared  that  the 
seizure  was  made  at  eight  o'dodi  on  Saturday 
niuming,  the  25th  of  September,  for  a  year's  rent, 
and  the  goods  were  sold  on  the  afternoon  of  Thurs- 
day the  30th  i  and  it  was  contended  for  the  pl^ntiff* 
that  the  salff  was  too  aoon,  the  tenant  havbig,  under 
the  statute,  five  dear  daya  Ibr  rnrievying  hia  goods 
and  paying  the  rent,  exeln^ve  of  the  day  of  adxnre 
and  the  day  <^  sale.    The  jury,  by  tbe  direction  of 
the  Isamed  judges  having  found  for  tbe  defendant, 
a  motion  for  a  new  trial  was  made  absolute.  Lord 
DenmaOjCJ.  saying  "that  the  court  was  reluctantly 
ubViged  to  yield  to  the  later  authorjties,.wbich  pro- 
duce a  revolution  in  tfae^law  upon  this  point.** 

Tbe  rule  lud  down  in  this  case  is,  that  where  a 
certstn  space  of  time  is  given  to  a  party  to  do  some 
act,  wbidi  space  of  time  is  included  between  two 
other  acts  to  be  done  by  another  person,  both  the 
dajFi  of  doing  theaa  acta  ought  to  be  excluded,  in 
wder  to  insure  to.  him  the  whole  of  that  space  of 
tin^, '  Applying  this  rule  to  the  practice  in  this 
country;  tbe  sale  on  the  fifteenth  day  is  not  legal, 
the  wpids  within  eight  daya*  roust  be  construed 
ai  the  words  "  within  five  days"  in  tbe  English 


Btatote,  wbieh  wontd  bring  the  nrie  to  the  rixteenth 
day  ;■  And  if  this  rule  be  appfieebleto  tbe*rfx-day 
noticei  the  sale  should  .be  upon  the  sero^teenth 
day  ;  but  whether  it  be  so  is  not,  perhaps,  without 
some  doubt,  as  the  statute  requires  the  notice  to 
be  posted  *' six  days  previous  to  the  lime  of -sale," 
but  does  not  give  any  act  to  be  done  by  the  tenant 
widiitt  the  six  days,  ao  that  there  may  be  room  to 
contend  that  the  six-day  notice  should  follow  the 
other  role  of  oompntatton,  that  where  the  days  ere 
not  expressed  to  be  clear,  that  they  shall  be  heM  to 
he  exdusive  of  the  first  day,  and  exblosive  of  the 
last ;  and  if  this  be  the  tme  construction,  a  ale 
apoA  the  sixteenth  day  would  be  regular. 


The  Lwda*  eomniittee  upoB  the  Poor  Law,  havA 
at  length  made  tbeir  final  report.  The  aubetance  of 
their  resolutions  ia  «*  followtt: — 

1.  That  up  to  1646,  the  law  of  leas  was  efficient, 
and  that  even  under  the  altered  state  of  circum- 
stancea,  many  unions  have  dispensed  with  the  out- 
door relief,  given  by  the  10  &  11  Vic.  c.  31. 

2.  That  no  permanent  system  for  the  relief  of  the 
poor  can  be  safely  carried  out  in  Ireland,  without  a 
return  to  the  original  law  of  in-door  relief. 

3.  The  building  of  i^ditloiial  workhouses^  and 
the  formation  of  new  nniona. 

4.  That  for  the  erection  of  new  woricbooses  In 
distreesed  districts,  money  should  be  advanced,  and 
tbe  Poor-law  CommianonerB  invested  with  the  aame 
poww  to  obtain  eligible  dtes,  as  t^  leg^riature 
has  ^ven  for  the  wection  of  teotmty  gaola,  &c 

5.  Ace-arrangement  of  electoral  divisionsi  on  the 
principle  proposed  by  the  boundary  eommisrion. 

6.  That  the  earliest  p«iod  there  riiould  be  a  fair 
and  umform  valuation  throughout  Ireland,  as  a 
basis  for  rating.  That  such  valiiation  should  not 
be  subject  to  alteration,  without  an  order  from  the 
Poor-law  Commissioners. 

7.  That  no  greater  proportion  than  one-half  of 
the  poor-rates  actually  paid  should,  in  any  case  be 
deducted  from  tbe  person  receiving  rent. 

6.  That  to  check  sub  'letting,  any  person  so  doing 
should  not  have  tbe  power  of  deducting  any  part  m 
tbe  poor-rate  from  his  rent,  but  should  be  solely 
liable. 

9.  That  in  holdings  valued  at  £80  per  annum, 
there  should  be  a'pd^er  of  arratagemebt  between 
landlord  and  tenant*  that  the  latter  Aould  be  liable 
to  the  whole  rate.  ■  ■ 

10;  That  to  faellitate  the  dlM)harg«,  and  prevent 
tbe  aocumulatioD  of  arrears  of  rate,  that  the  guuv 
dians  do  certify  half-yearly,  to  the  landlord,  the 
rates  three  months  in  arreer,  from  bis  tenant.  And 
that  if  the  lahdiord,  within  two  montbs  after  notice, 
shall  pay  the  whole,  or  a  part  of  the  arrear,  that  he 
shall  be  allowed  10  per  cent  for  collection^  and  be 
empowered  to  recover  the  tenant's  pn^rtion  by 
distr^  and  by  ^eetment  i^Kere  tbe  rates  of  one 
year  are  out-standing. 

11.  That  the  practice  of  holding  landlords  pef- 
sonally  responsible  for  rates  owing  by  out-ginng 
and  defaulting  tenants  is  unjust,  and  that  the  re- 
sponsibility should  be  limited  to  the  person  origi- 
nally liable,  and  to  the  land  oh  which  arrears  have 
aocraed.  .... 
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12.  That  to  encourage  the  invertmentof  capitAlt 
•nd  the  emi^yineiit  of  labourt  farnu  shoald  not  be 
flolgeet  to  itwnued  rating,  on  account  of  the  erec- 
tion of  ferm  boildiDgs,  or  of  any  drainage,  or  any 
other  pemunent  agricultural  improvement,  until 
seven  yeare  after  tlrair  completion. 

la  That  to  focUitate  appeali,  the  rate-book 
abould  be  open  for  inapeodon  during  fborteen  days 
before  the  atrikiog  of  the  ratei  that  the  namee  of 
oocupien  of  £4  value  and  andw,  shall  be  in  tiie 
book  I  that  in  no  case  the  name  of  the  immediate 
lessor,  if  ^seoverabl^  dionld  lie  omitted  j  that  the 
agent  shoold  have  the  like  power  of  appeal  aa  his 
principal  i  that  the  mode  of  proceeding  should  be 
either  l>efore  the  justices  of  the  peace  at  petty  ses- 
sions, or  before  the  assistant-barrister,  with  appeal 
to  the  judge  of  assise. 

14.  That  the  names  of  all  redpieots  of  rdief 
should  be  stated  under  the  names  of  the  townlands 
in  which  tb^  are  last  said  to  have  resided. 

15.  Enumerates  the  evils  of  the  qovter  aoe 
^stem,  and  reeommenda  a  clause  to  enable  the 
laudlord  to  take  posfeauon  of  tlie  land  of  a  person 
holding  more  than  a  quartw  of  an  aens  and  reoeiv- 
ing  reuef. 

1 6.  That  the  present  duties  <^  the  auditors  are 
inefficieatly  performed,  and  that  the  poor  law  com- 
missioners should  particularly  durect  their  attentioa 
to  this  subject. 

17.  That  in  the  distressed  districts,  particularly 
where  it  is  proposed  to  establish  new  unions  and 
new  workhouses,  that  after  the  functions  of  the 
paid  guardians  have  ceased,  tlie  poor  law  commis- 
sioners, at  the  request  of  the  guardians,  may  appinnt 
a  pnid  resident  guardian  to  assist 

18.  That  having  had  proof  of  the  expense  in- 
curred by  the  town  of  Belfast,  &&,  in  the  mainten- 
ance of  paupers  transmitted  there,  the  committee 
bring  forwanl  this  fact  for  consideratioa,  as  to  the 
means  of  obviating  it. 

19  and  SO.  Rerammead  emigration. 

SI.  That  the  committee  have  heard  with  great 
interest  evidenoe  detailing  the  proceedings  of  the 
BriUdi  Aasodation  and  the  Somety  of  Friends, 
for  the  improvement  of  the  condition  of  the  people, 
by  promoting  agricultural  instruction,  a  develop- 
ment of  the  fisheries,  and  an  improvement  of  tlie 
industrial  resources  of  Ireland,  thus  striking  at  the 
root  of  pauperism.  To  this  the  measures  reoom- 
jnended  by  the  Government,  and  adopted  by  the 
Legislature,  will,  it  is  hoped,  laively  contribute, 
extending  the  means  of  effecting  land  improvements, 
the  completion  of  arterial  drainage,  and  the  encou- 
raging of  fishery  stations  and  small  piers  and  har- 
bours. The  assistance  wisely  granted  to  railroads 
in  Ireland  has  a  tendency  to  promote  the  natural 
resources  of  that  oouotry,  to  give  a  better  reward 
to  indnstnr,  and  thus  to  create  a  more  efilBctive  de- 
mand tar  labour.  Tlw  progress  of  education,  the 
oonne^on  of  agricultural  instruction,  not  only  with 
the  wurlchouses,  hut  with  certain  of  the  national 
schools  in  Ireland,  have  already  met  the  approval 
ef  Parliament.  Tliese  measures  will  have  a  salu- 
tary effect  in  raising  the  moral  and  social  condition 
of  the  people :  but  much  remains  to  be  done  to 
solve  that  difficult  problem,  the  present  state  of 
Irdand.   In  the  scrfiUiMi      that  probiem,  much 


more  than  the  well-being  of  Ireland  ii  ionj 
It  is  inevitable  that  the  continued  deprewm 
altimate  ruin  of  Ireland  cannot  take  plaoe  viU 
the  most  fatal  coosequenoee  to  Great  Britiii; 
loss  of  a  great  home  marfc^  for  maonftctam; 
danger  to  the  aodal  atafe  of  Great  Britain,  ( 
the  permanent  misery  and  dwradaiion  k 
people  of  Ireland  ia  so  great  and  se  kaaaoai, 
the  oommittee  is  cosOdaiit  it  will  meet  At  ann 
it  deaervea  from  the  pablie  and  the  Imperiil 
gidatnre. 


KEW  L^yr  BOOKS. 
LmcIt  puliMjlMd  br 
EDWARD  J.  HIU.IKXN,       COLUmC  9Ua 

T  AW  OF  DEBTOB  AND  CREDtTOB  IKIBELi 

ii  TtMBCW  ActftwUlesbanrtoo  of  aiTHt  forMtuiiBtelnfi 
ux)  fbr  the  recorerjr  of  tb«  poMBWtoo  of  •bmU  tamDeoa  Mon  it* 
thm  PMce.  with  «  fUU  CoonnenUrr,  Indsx,  Now  ud  Imm, 
tbepfoMcMuIaiMltndlRt  dMMH 

Bt  WILLIAM  OERNOM.  Ebf^  BmWcMLte. 

"TfwcocK^kndTocidftrletD  vriitdi  tbetab}MtofiUirat<t 
flaniiM  fUl  to  render  H  ifMr  and  iDtelHcfble  to  tbi  mt  EBi>i<  a 
W«  OB  couUnMj  nooammd  U  tatb«HtnM|Mfik(pni 
and  tiM  puMc  at  luie."— A-mmm'*  JomtmM,       _  ^ 

"llMraliieorUiUTTwtiMUiMictaMbaMdWtlHim 
and  Uifl  whoU  am  iimd  cv^labtoMimvj  «Wc&  •!>  bt  fw 
wAltotlMLwrM.  tScHasWrtta^Uw  Fnvrirtit t(IM|)< 
and  Ue  TmtM.--D*Mm  ^waSwVftt 
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Since  the  wir  tides  of  1832,  the  question  haa  fre- 
quent]; aruen,  vbether  the  mooey  counts,  for  thft 
purpose*  of  pleading,  are  to  be  considered  as  one 
or  separate.  In  support  of  the  former  view  it  has 
beeo  argofld  that  the  intention  of  the  new  rules 
vaa  to  nedoce  what  was  before  separate  into  one, 
and  in  nppofl  of  this  opinion  Barnes  v.  Keily  (Cr. 
k  Dix^  notes,  358),  has  been  cited  ;  whilst  the  ease 
of  Jourdain  v,  Johnton  (S  Cr.  M.  &  R.  564),  is 
relied  on  as  an  expreaa  antbority  the  otber  way. 

It  would  appear  to  as,  ^although  we  admit 
dist  some  observations  in  the  judgment  of  the 
court  ID  Bamet  v.  Keify,  have  a  tendency  to  the 
coodosion  contended  for),  that  the  Iriah  oases 
are  moely  deeiaions  on  the  effect  of  the  words 
"last  mentioned  monies  respectively;'*  and  that 
the  money  counts,  as  settled  by  the  rules  of 
1832,  are  to  be  considered  as  separate  and  distinct 
for  the  purposes  of  pleading. 

Tbere  ia  do  principle  better  established  than  this, 
tfaat  every  count  must  contain  a  consideration,  a 
promise,  and  a  breach  ;  but  there  may,  in  the  same 
count,  be  difibrent  considerations  for  the  same  pro- 
mise, Webber  V.  TiviU,  (2  Saund.  121,  n.e.),  provid- 
ed, howCT-er,  the  sum  be  not  repeated .  Morse  v.  James, 
m  H  k  W.  881 ;)  McGregor  v.  Graves,  (18  Law 
Jonr.  £t.  109;)  but  when  the  sum  ia  repeated,  as 
in  tbe  forms  settled  by  the  jodges  in  1832,  Jourdain 
V.  Jokmson^  (2  Cr.  M.  ft  Ros.  564,)  clearly  establiahes 
thattbeconntsaretobedistinctandseparate;  Lord 
Alinger,  page  566,  says,  "The  court  think  that  the 
last  ground  of  apecial  demurrer  mnst  prevail,  and 
that  Uie  several  demands  on  the  bill  of  exchange  for 
DKMiey  paid,  lent,  and  advanced,  and  interest,  and 
account  stated  in  the  dedaration  in  this  form  are  to 
be  conndered  m  different  eoonta.   This  declaration 


is  framed  us  compliance  with  tbe  rules  of  court,  (R. 
"t.  W.  4,)  in  which  tbe  demimde  in  in^bitatu$  at- 
mimptii  in  the  form  tbere  prescribed  are  not  treated 
aa  one  but  aa  several  counts;  they  are  called  money 
ooonts,  are  not  one  sum  as  the  amount  of  all  tbe 
demands,  but  several  sums,  and  not  one  considera- 
tion and  promise,  but  several  are  atated,  for  tt^^re 
ia  an  averment  of  a  promise  to  pay  each  autu  re^>ec- 
tively  in  consideration  of  the  defendants  being ;  in- 
debted in  that  aum." 

The  case  of  19arn«r  v.  KeiUf,  (Cr.  &  Diz.  358, 
notes,)  is  the  Irish  case  which  has  been  relied  on  as 
establlahing  the  contrary  to  the  case  just  cited.  Ttie 
declaration  stated  that  the  defendant  was  indebted 
to  tlie  plaintiff  in  the  sum  of  £'jO  for  the  price 
of  goods  ha^ained,  sold  and  delivered,  and  in  £50 
for  the  price  of  work  and  materials,  and  ako  the 
money  counts  in  the  usual  form.  The  defendant 
pleaded  non  otmmptit  to  the  money  counts  and  de- 
murred to  tbe  counts  for  goods  bargained,  aold  and 
delivered  on  ground  ihat  word*  "  <^  soul 
latt-menHomdtevenUmioniaMretpectivelj^ai  the  end 
of  tbe  declaration  did  not  ejrtend  to  the  count  for 
goods  bargained  end  sold.  The  court  overruled  the 
demurrer,  and  decided  not  that  the  money  counts  were 
one  count,  but  thai  the  words  **  last  •mentioned"  did 
not  con/ine  the  promise,  but  were  to  be  extended  to 
the  several  causes  of  action  contained  in  the  decla- 
ration. Joy,  C.  B.,  in  his  judgment  points  out  the 
distinction  between  the  case  before  him  and  that  of 
Harding  v.  ffibel,  (Twyr.  315,)  cited  in  support  of 
the  demurrer:  "  In  the  latter  case  the  declaration 
was  divided  into  two  distinct  counts  by  tbe  words 
*  and  whereas  also  the  defendant  waa  indebted  to  the 
plaintifi^'  which  is  not  l&«  case  ktre,  tker*  are 
two  eaunti  but  one  count."  It  must  be  recolleeted, 
however,  fhat  this  doctrine  of  Chief  Baron  Joy, 
though  worthy  of  great  consideration,  was  not  ne- 
cessary for  the  de<^on  of  the  case,  and  is  opposed, 
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B«  has  before  been  shown,  to  the  ciue  of  JounUUn 
Y,John»tm,  Sardinfv.Hibelt  followed  in  thUcoim- 
try  by  Wilnn  v.  MtduUt  (Long  &  Townaendt  275,) 
cftablishei  that  when  the  worda  ■'and  whereas  alao 
the  defendant  was  indekrted*  are  used  between  two 
dt&rent  counts^  the  efl^  of  the  wcMrds  *■  last-men- 
tioned** will  be  to  confine  the  prumise  to  the  last 
count,  thereby  rendering  the  previous  counts  open 
to  demurrer. 

From  the  above  observations  we  draw  the  follow- 
ing conclusions:  Ist.  Whra«  the  sum  is  not  repeated 
in  the  naming  of  the  difierent  considerations  for  the 
promise,  the  pleading  is  but  one  entire  count.  Morse 
Y*Jam9»i  M'Greffor  J.  Gravel.  2nd.  Where  the 
pleader  uses  the  expression,  "  and  whereas  also** 
in  the  naming  of  the  different  considerations^  the 
words  '*  last,  mentioned  promises"  at  the  end  of  the 
declaration  do  not  refer  to  the  first  counts,  and, 
tfaerdbre  render  them  liable  to  dannrrer.  Harding 
v.HiMt  WV»on,v.MitMI.  3rd.  Where  there 
ia  a  repetition  of  the  soma  of  money  (as  in  the  forms 
used  in  this  country.)  the  counts  are  separate  and 
distinct  for  the  purposes  of  pleading,  Jourdain  v. 
Johnton. 

The  observations  of  Chief  Baron  Joy  in  Barnet 
V.  KeUg  have  caused  that  case  to  be  dtra  in  support 
of  the  negative  of  the  first  proposition ;  but  we  think 
the  judgment  of  Mr.  Baron  Lefroy  in  Morri$tey  v. 
Wmehy  (9  Ir.  I..  Rep.  296,)  is  not  only  conclusive 
fai  pointing  out  what  Bamet  v.  KeUy  did  actually 
decide^  but  explains  with  great  clearness  the  otyect 
and  effect  of  the  new  general  mles.  The  learned 
Baton,  in  speaking  of  the  general  ralesaay8,(p.  296,) 
**  Their  object  was  not  to  alter  the  rules  of  pleadii^ 
bat  to  save  expmsei  and  In  consequence  tbay  allow 
a  plaintiff  to  indnde  aqiarate  causes  of  action,  which 
before  woald  have  been  matter  for  several  ooants 
in  one  count;  but  the  words  *promised  respectivdy* 
distributp  the  causes  of  action,  and  those  words  are 
and  mean  a  promise  to  each  of  the  several  causes 
of  action  included  and  contained  in  that  one  common 
count;  it  is  but  one  count  containing  several  causes 
of  action,  and  several  promises  to  each,  and  ae  to 
each  cause  of  action  a  defendant  must  dejmd  himself 
6y  a  single  defmtce,  be  cannot  plead  and  demur  to  one 
count  cootainiog  only  one  cause  of  action,  whereas 
if  the  argument  be  valid  founded  on  the  case  of 
Bamn  v.  £rily,  a  defendant  might  defend  himself 
in  two  di^rent  waya,  he  might  (Head  and  demur  to 
the  aame  count,  for  that  is  supposed  to  have  been 
decided  there^  beoaoae  there  the  declaration  was 
held  to  OMitain  but  one  count;  but  Bmmet  v.  KeHy 
decided  no  such  thlo^  but  ded^  the  contrary  to 
that  for  which  It  was  cited  in  that  case.  The  defen- 
dant pleaded  as  to  some  and  demurred  as  to  others 
of  the  common  counts,  and  the  question  was,  whe- 
ther the  word  'last-mentioned*  tied  up  the  promise 
to  the  last  eount,  and  the  court  held  that  the  word 
<  last-mentioned'  did  not  control  and  tie  up  the  effects 
of  the  word  '  promise,'  which,  by  the  intention  of 
the  general  rules,  applied  to  tlie  several  causes  of 
action,  and  the  demurrer  was  overruled  because  the 
promiae  was  extended  to  several  of  th^  fimner  as 
well  as  the  latter,  and  the  due  interpretation  given 
to  the  worda  *  promised  respeedvelj.'  ** 

I'he  rules  meant  that  several  causes  of  action 


should  be  put  and  included  in  one  count,  bui  ih4 
the  plaintiff  should  -have  all  the  kenait,  ss  if  Im  ! 
causes  of  action  were  aet  out  Id  aeparate  esBBi%  ■ 
and  that  the  promises  to  all  tha  oauass  of  soiM  i 
might  be  expressed  by  the  words  **pnuM  rafcsi 
tively.** 

"  ♦  ™ 

The  report  of  the  Receiver  Committee^  vUcfc  w 
pve  elsewhere,  is  drawn  op  with  much  alH%a| 
written  temperately  and  distinctly.    It  hat  alm^ 
effected  one  imporUnt  good,  that  it  has  AndAi 
Solicitor-genenil  for  England  from  proceediYnll 
his  judgment  bill  in  the  riiape  be  oripadriM^ 
duced  it.    He  has  adopted  Uie  anggestioBrfte  ■ 
Committee,  which  were  prindpaHy  derivelfaa 
the  evidence  of  Sir  Edward  Sugden.    As  it«qp>  ; 
nally  stood  the  power  of  appointii^a  reearcrptia.  j 
peotively  was  abdisbed,  it  is  dow  proposed  o 
given  in  cases  where  the  debt  exceeds  Tit 
whole  character  of  the  bill  ia  altered,  ^'b  j>4l 
from  the  readiness  to  change  lus  own  view<  os  w 
and  other  occasions  exhibited  by  the  Sll> 
citor  General  that  he  is  of  a  very  plastic  dispoaliM. 
He  has  not  much  knowledge  of  tbe  subject  or  ofAs 
peculiarities  of  Irish  law  and  pracUce,  aod  laba^' 
too  readily  any  statements  that  may  have  heeo  aili  * 
to  him.    Take,  for  example,  the  following  sentw.  \ 
"Judgments  sometimes  stood  over  for  fiAj  oraay 
years,  and  they  were  frequent! j  regarded  « gfM? 
constituted  the  estate  iUelf    The  result  wai  tteli  . 
man  wanting  to  sell  an  eaute  had  to  msLeoatililb 
to  all  the  iDCumbranoes,  and  it  thcnfore  htam 
neoeaaary  to  induce  all  parties  coneoaidteMenr 
ia  tbe  conveyance  of  tbe  land;  heDCsafli  aMditi 
but  frequently  five  or  ux  deeds  becna  — 
and  sometimes  five  OT  six  seta  of  deeds  vnnqMi  j 
and  the  expenses  thna  occadoned  wm  noch  ia*  , 
creased  by  the  operation  of  particular  acts  n/Afr  . 
liamenu   There  were  even  cases  in  which  jodg«*  J 
CTeditors  bad  bad  judgments  against  themdwid  - 
sothere  wasjudgment  uponjudgment,aK&acHp  \ 
«fMm  the  iandt  and  therefore  it  was  almst  mf^  ^ 
sible  to  make  out  a  good  title.'* 

The  reporters  of  the  London  papers— (we  km  ., 
quoted  from  the  7%ii«ir)— are  wooderfuUjqukk,*  j 
a  general  rule,  in  catching  tbe  Speaka*)!  ■^"1*^  . 
but  it  is  piMsible,  not  twing  familiar  villi  Iqp 
questions,  they  may  have  mistaken  that  of  the  Sh>> 
dtor  General  s  we  incline,  however,  to  ll^^kBStif 
our  memory  be  accurate,  he  had  heea 
during  the  progress  through  the  Hook""' 
Incumbered  Eatatea  Bill  of  laat  sastios  ^Va. 
Sadlier  in  some  of  the  miatakes  he  has  >S|*"'r 
into.    If  the  money  be  fcHtbcMnin^  and  it  w> 
sired  to  extinguish  the  judgment,  tbe  f^J! 
very  simple,  by  entering  aatiafaction  eo  R*^ 
and  no  deed  is  required.    We  also  takaleaTtlsiS'  ^ 
form  the  Solidtor  General,  that  a  judgmeot  a  srt 
a  charge  u|>on  a  judgment,  and  that  ttwrs  an  ■>*  , 
words  of  any  act  of  parliament  that  ouks  it": 
and  that  the  contrary  has  been  deci^  *  ^ 
country. 

We  have  great  respect  for  the  abilities,  fw  tbc 
learning,  for  the  distinguished  name  of  the  SoUoW 
GeneruU  but  we  deprecate  again,  m  we  luirf  <io« 
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before,  the  allowance  of  Irish  law  meesurei  to  be 
entrusted  to  English  lawjera ;  and  we  blnme  the 
Irtsb  Executive  for  having  no  Irish  law  officer  of 
the  erowQ,  a  member  of  the  Imperial  Legislature. 

It  is  foTtuuale  that  the  Iridi  bar  does  not  want  a 
fitting  repreeentatire  in  the  pwaon  of  Mr.  Napier. 

Ifis  report  la  point  of  styl^  arrangement  and  matter 
do  him  great  ere^L   In  the  •n^esdona  which  the 

Conmiittae  have  made  so  far  aa  they  go,  we  concur; 

ftereafter  we  shall  state  those  points  whidi.  in  our 

jodgmoit,  make  as  regret  that  they  do  not  go  far 

coough. 

— 

REPORT  FROM  THE  SELECT  COMMIT- 
TEE  ON  RECEIVERS,  COURTS  OF 
CHANCERY  AND  EXCHEQUER,  (IRE- 
LAND.) 

The  Select  Committee  appointed  to  inquire  into 
the  state  of  the  law  as  respects  the  appointment 
of  reodvera  of  the  Court  of  Chancery  and 
Equity  Eidiequer  in  Ireland,  and  the  effect  of 
the  preaent  laws  and  r^g^lationa  of  the  said 
Coarta  In  the  management  of  estates  ander  their 
control,  have  ecHindered  the  natter  refbrred  to 
them,  and  have  agreed  upon  the  following 
Report: — 

You  Committee  have  prosecuted  the  inquiry  eo- 
trusted  to  them,  by  a  careful  examination  of  several 
vitoeaaM,  wliose  evidence  is  entitled  to  great  coo- 
sideratioo.  The  late  Lord  Chancellor  of  Ireland, 
Sir  Edward  Ssgden ;  the  present  Master  of  the 
RolK  one  of  the  Masters  of  the  Court  of  Cban- 
oeiy,  lh«  See<»d  Renembrancer  of  the  Court  of 
Exdieqoer,  tc«ether  with  a  member  of  the  Irish 
Bar,*  aad  an  fnah  Soli(»tor,t  have  aevmlly  been 
exaadned.  Their  evidence  apprared  to  your  Com  - 
mittee  ta  be  so  full  and  oomprehenaiv^  that  it 
woald  be  DDprofltabl^  at  thia  late  period  of  the 
session,  to  proloi^  the  investigation ;  nor  could 
your  Committee  expect  to  obtain  any  additional 
information  from  witnesses  of  higher  authority. 

It  nuy  be  collected  from  the  evidence,  that 
nearly  one  tenth  of  the  rental  of  Ireland  is  under 
the  managemeot  of  the  Courts  uf  Equity,  and  that 
there  baa  been  a  gradual  increase  of  late,  by  reason 
of  the  general  distress  which  has  prevailed,  the 
want  <if  purchasers  where  properties,  the  sulgect  of 
soba,  have  been  ofiei^ed  for  aale,  and  the  facility  of 
obta^iiag  reodvera,  at  the  instance  of  judgment 
crediton,  of  which  advantage  haa  been  laigely 
taken,  eepecially  where  the  sums  due  on  judgments 
have  ban  of  aaall  amoont. 

TIm  prominent  evils  of  the  present  system  of 
aanagj&iat  under  receivers  appointed  at  the  in- 
stanee  cleraditora,  fre  so  generally  admitted,  th^ 
the  witnases  are  unanimous  in  its  condemnation. 
Aa  to  tba  extent  to  whidi  it  might,  and  the  manner 
in  whidt  it  oq^t  to  be  corrected,  a  difference  of 
opinion,  as  might  be  anticipated,  will  be  found  to 
exisL 

Some  of  these  evils  are  inherent  in  the  system, 
whilst  others  are  the  result  of  abuses,  much  aggra- 
vated 1^ the peeoUar circumstancea  of  Irelandaod 
the  general  habiU  of  the  people. 

-  A.  Hkkfj,  Eaq.  t  W.  M'Caj,  E«q. 


In  order  to  apprehend  clearly  the  effect  of  ctuirt 
management,  in  ita  influence  on  the  condition  of 
the  estates,  a  classification  of  such  as  are  under 
the  courts  may  conveniently  be  adopted. 

The  estates  of  lunatics  and  minors  form  the  first 
class ;  the  second  includes  other  estates  subject  to 
incumbrances,  whether  by  mortgage  or  judgment. 

There  ia  a  aubdiviaioD  ai  tiaa  latter  class,  which 
it  is  also  proper  to  notice : — 

First,  where  the  incumbrance  and  the  property 
are  of  considerable  amount. 

Second,  where  either  is  inconsiderable. 

In  the  case  of  estatea  of  lunatics  and  minors,  the 
Court  of  Chancery  has  a  protective  authority  over 
the  property,  as  exercising  the  parental  functions 
of  the  Sovereign ;  but  where  the  ordinary  power 
of  a  proprietor  is  suspended,  in  consequence  of  a 
transfer  of  the  estate  to  the  control  of  the  Court, 
by  a  creditor  in  the  prosecution  of  his  rights,  the 
jurisdiction  arises  from  the  duty  of  the  Court  to 
protect  and  effectuate  these  rights  when  duly  aacer- 
tained 

A  remarkable  difference  in  tlie  management  and 
condition  of  these  two  classes  of  estates,  is  on  all 
hands  acknowledged ;  and  a  further  difference 
eslats  between  this  two  subordinate  classes  into 
which  the  second  general  class  Subdivided.  It 
aeems  to  your  Committee  important  to  investigate 
the  source  of  these  differences,  in  order  to  discover 
remedies  which  may  mitigate,  (if  not  abate,)  the 
serious  and  increasing  evils  of  a  system  which  occa- 
sions private  mischief  and  public  inconvenience. 

In  the  firat  general  class  the  Court  has  a  plenary 
jurisdiction,  fur  the  protection  and  beneficial  ma- 
nagement of  the  property.  It  is  frequently  aided 
in  the  execution  of  Its  functions  by  some  relative 
of  the  lunatic  or  minor,  in  conjunoUon  with  the 
family  agent,  and  thus  are  in  some  d^ree  pre- 
served those  private  and  kindly  inflnencea  which 
are  calculated  to  operate  powerfully  on  the  genwal 
condition  of  a  tenantry. 

But  when  a  creditor  originates  legal  proceedings, 
and  tnuafera  the  eatate  of  his  debtor  to  the  domi- 
nion of  a  Court  of  Equity,  the  relation  of  landlord 
and  tenant  is  virtually  severed ;  pressure  of  claims, 
hostile  litigation,  evasion  of  liability,  and  confusion 
of  rights  generally  follow  ;  and  the  effect  thus  pro- 
duced cannot  but  be  prgudicial  to  the  condition  of 
the  estate  and  the  interests  of  all  parties  concerned 
in  its  prosperity. 

The  temporary  control  of  the  court,  which  is 
given  for  the  purpose  of  effectuating  the  rights  of 
the  creditor,  cannot,  in  its  ver^  nature,  be  exer- 
cised, without  regard  to  the  object  for  which  it  is 
conferred ;  and  although  it  is  suggested  in  the 
evidence  of  some  who  have  been  examined,  that 
the  creditor's  strict  rights  are  subordinate  to  the 
public  good,  and  that  a  system  of  liberal  manage- 
ment might  be  allowed,  at  the  risque  to  some 
extent  oT  the  postponement  or  abridgment  of  the 
creditor's  demand,  it  is  urged  by  other  witnesses, 
for  reasons  mwe  difficult  to  refute,  that  a  jurisdic- 
tion called  forth  by  the  necessity  of  enforcing  a 
right,  cannot  consistently  displace,  or  postpone  as 
subordinate,  that  which  in  the  very  nature  of  the 
proceeding  ia  primary  and  paramount.  The  in- 
herent; uriadiction  a{  the  Court  is  different  in  the 
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two  aUaaea — and  even  if  made  oo-exteniivfl^  it 
must  lUll  be  exenased  io  a  manner  peculiar  to 
encb  class,  and  thga  it  could  not  be  equalized  in  its 
effects  on  both. 

It  would,  therefore,  appear  generally  desirable, 
that  in  any  case  in  which  an  estate  is  brought  under 
the  court  at  the  instance  of  a  creditor,  the  proceed- 
Inga  should  be  accelerated  with  all  reasonable  dis- 
patch, and  the  estate  withdrawn  as  speedily  as  may 
be  consistent  with  substantial  justice,  from  a  juris' 
diction  which  suspends  the  peiformance  of  some  of 
the  most  useful  duties  of  property^  while  its  rights 
are  prqudidally  and  expensively  asserted.  To  this 
important  topic  it  will  be  necessary  to  recur,  for  it 
seems  to  the  committee,  vitally  connected  with  the 
Butgect  of  the  preaeut  inquiry. 

It  may  be  convenient  now  to  notice  the  peeo- 
liaritiea  of  the  tvo  classes  of  estates  i^aced  under 
the  courts  at  the  instance  of  creditors.  It  may  be 
assumed  that  so  far  as  the  authority  of  the  court  is 
insufficient,  the  defect  may  be  corrected,  though 
not  to  the  extent  of  securing  such  a  course  of  man- 
agement as  might  be  exercised  over  the  property  of 
a  lunatic  or  ir'sor.  The  useful  administration  of 
any  power  which  the  court  may  either  have  or  ac- 
quire) must  mainly  depend  on  the  class  of  persons 
^ipointed  to  the  office  of  receiver,  and  this  is  a 
part  of  the  subject  which,  more  than  any  other,  re- 
quires a  searching  inquiry. 

Where  the  estate  is  la^;^  a  receiver  may  be  ob- 
tained who  can  manage  it  benefldallj ;  where  the 
demand  cKf  the  creditor,  or  the  property  of  the 
debtor  is  small,  not  merely  is  it  dinioult  to  select  a 
recaver  of  independence  or  capability,  but  it  would 
seem  to  be  at  variance  with  the  real  design  for 
which  this  remedy  io  such  cases  is  usually  adopted. 
The  mischievous  facility,  afforded  by  the  existing 
law,  for  appointing  a  receiver  at  the  suit  of  every 
judgment  creditor,  and  over  almost  every  species  of 
property,  and  the  security  for  the  costs  of  the  ap- 
pointment, without  reference  to  the  satisfaction  of 
the  debt,  have  perverted  what  was  intended  to  be  a 
cheap  and  convenient  remedy  for  a  right,  into  a 
vexatious  instrument  for  accumulating  law  costs, 
unproductive  to  the  creditor,  injurious  to  the  debtor, 
and  prejudicial  to  the  public  Under  the  difficul- 
ties and  pressure  of  the  timea^  a  large  and  increasing 
staff  of  receivers  of  this  interior  cuss,  appear  to  be 
in  continual  course  of  appointment  by  the  courts ; 
for  it  is  obligatory,  not  optional,  to  appoint  a  re- 
ceiver when  a  petitimi  is  presented.  In  one  case 
noticed  in  the  evidence,  a  petition  was  presented  for 
the  appointment  of  a  receiver  where  the  debt  was 
£5 ;  another,  where  the  annual  value  of  the  pro- 
perty was  £10;  the  court  had  no  authority  to  re- 
fuse the  appointment  in  either  case.  It  appears  to 
your  committee  a  matter  of  public  policy,  that  the 
power  of  obtaining  receivers  for  small  demands,  or 
over  a  small  property,  should  not  be  suffered  to 
continue ;  the  witnesses  are  nearly  unanimous  in 
the  propriety  of  excluding  all  cases  under  £100; 
whilst  some  of  great  authority  intimate  that  a  higher 
amount  might  be  fixed  as  the  minimum  of  debt  for 
which  this  remedy  should  be  allowed.  They  also 
concur  in  the  opinion  that  the  costs  of  the  appoint-, 
nient  should  not  be  separated  from  the  cieditor'a 


donand,  but  paid  (if  at  all)  with  the  debt  itwif.  U 
thu  last  suggestion  your  committee  entirely  cuncur 

The  operation  of  the  law  which  allows  ooe  ipei 
cies  of  judgment  lo  be  assigned  io  such  &  mmn 
as  to  give  a  legal  title  to  the  assignee,  connectt 
itself  with  the  subject  of  the  abuse  of  remedio 
against  the  debtor's  estate.  The  general  lien  of, 
judgment  hovering  over  all  tlie  property  ofadeWir 
produces  manifest  incotivenienoe,  especially  «)jeH 
tbejudgraent  is  likely  to  remain  unsatisfied.  Tbe 
assignabiliry  of  certain  judgments  in  Ireland,  hgs 
rendered  them  a  current  and  continuing  lecuritj  ; 
they  are  usually  designated  as  **  the  connnin 
surauce  of  the  country."  The  extauion  of  tlw 
remedy  by  allowing  a  receiver  to  be  oitmtA  io 
every  caac^  under  the  act  commonly  koovo  u 
O'L^hlen's  act,  and  the  exteosioo  of  the  u, 
l^al  incumbrance  and  equitable  cbai^  under  tbe 
act  called  Pigot'ii  act,  have  so  alimented  tbe  gnc 
ral  inconvenience  of  judgments  in  their  operation, 
as  to  malte  their  multiplication  a  great  and  grovlDj 
evil,  acting  on  habits  of  improvidence,  sad  clogiio; 
the  transfer  of  property.  A  difference  of  opinioa, 
however,  exists  as  to  the  policy  of  any  imroediiie 
alteration  in  this  law  of  assignment,  Sir  Edrird 
Sugden  pronouncing  that  it  ought  not  to  be  IoikM 
at  present,  inasmuch  as  it  migbt  excite  appntia. 
^on  in  the  minds  of  those  who  have  been  uni> 
tomed  to  regard  an  assignable  judgment  u  &  or. 
rent  security  in  Ireland,  and  that  it  is  uopt^iieud 
unwise  to  force  upon  a  people  any  saddn  cbnge 
in  their  laws,  against  what  may  nww^y  be  np. 
posed  to  be  the  general  feeling  of  the  ooudiy.  He 
suggests  that  by  the  withdrawal  of  die  pover  <^ 
obtaining  a  receiver  tor  small  demuidi^  wd  giniy 
a  year  or  grace  to  a  debtor  after  a  jodgmeot  it  re- 
covered or  confessed,  before  the  creditor  ihould  be 
empowered  to  obtain  a  receiver  over  tbe  propertT, 
together  with  some  other  alterations,  mild  in  thdr 
character,  and  beneficial  in  their  tendency,  a  gra- 
dual change  might  be  introduced,  which  would  not 
merely  accompany,  but  encourage  Improved  halMts 
and  feelings,  and  render  it  unnecessary  to  alter  a  lit 
which,  in  the  abstract,  he  considers  to  be  fotuidtd 
on  a  sound  principle,  though  open  to  easy  aboseb; 
improvident  or  embarrassed  raen. 

Your  committee  cannot  but  be  imprsnsd  wlh 
the  force  and  authority  oT  this  opinion.  On  tbe 
other  hand,  the  Master  of  the  Rolls  isfavonnUe 
to  a  policy  which  might  render  judgment!  as  dd> 
popular  security  in  Ireland.  He  thinks  thai  tbe 
genuine  use  of  a  judgment  Is  perverted  sndfflbe 
provisions  of  the  existing  law,  and  that  nwn  ire 
tempted  to  be  improvident  by  the  facility  of  ginng 
a  cheap  security,  whicli,  even  when  stripped  of  tlie 
inconvenience  of  recent  remedies,  obstivctt  fair 
dealing  with  property. 

Your  committee  have  much  difficulty  in  combij 
to  a  conclusion  on  this  important  qoeatioD,  but  tbej 
incline  to  the  opinion  that  judgments  hereaito  u- 
knowtedged  should  not  be  assignable  at  law. 

It  occurs  to  your  committee  that  tbe  poblic  mind 
is  prepared  for  a  prudent  chai)ge  in  the  coarse  of 
dealing  with  property  in  Ireland,  and  that  there  b 
a  growing  disposition  to  disconrage  a  system  of  in- 
cumbrance which  has  occasioned  soch  sdnov* 
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uj£ed  inooareDience ;  and  that  on  the  whole  it  is  ing  to  a  responsible  discretion.  It  appears  from 
J^^nd  pt^c;  in  reforming  a  law  which  must  act  the  evidence  of  Sir  Edward  Sngden,  that  the  aid 
on  tbe  0^  arraagement  of  a  large  extent  of  pro-  of  the  l^islature  is  needed  for  this  purpose ;  for 
pertVi  to  recast  Its  provisions  rather  with  a  view  to  cases  have  occurred  before  him,  when  presiding  in 
^Kitre  *t»t  >*  S^^^''^  ^^''^  ^'^ ^ Court  of  Chanoerj  in  Ireland,  in  which  he 
j^ure,  than  endeavour  to  satisfy  feelings  connected  would  have  considered  it  his  duty  to  have  exercised 
with  habits  of  the  past,  which  ought  never  to  have  the  power  of  ordering  such  allowances,  if  he  bad 
been  eoconr^ied.  '  possessed  snfficieot  jurisdiction. 

It  may  dow  be  convenient  to  eonuder  the  case  i  In  refierenoe  to  the  letting  of  land  under  the 
in  nbieb  the  appointment  of  a  receiver  at  the  in-  oonrt,  it  U  liodted  hy  the  pendency  of  the  snitt  and . 
stawe  of  s  creditor  is  unavoidable;  and  in  which  '  the  iMxurae  is  to  make  a  lease  for  seven  years,  pm^ 
aQUDendaieotof  the  system  ma;  be  attempted  with  '  denU  Hu.  Soeh  a  tenure  ia  moat  obieetionbleh 
some  prospect  of  success.  With  regard  to  the  '  not  merely  from  the  shortness  of  the  full  period  of 
coDijitioa  ID  which  the  receiver  often  finds  the  pro-  |  the  demise,  but  firom  the  UatnHty  of  the  tenancy  to 
pertT  when  he  enters  upon  bis  office,  the  evil  may  i  be  suddenly  determined  i  in  both  respects  it  is  cal- 
best  be  remedied  by  the  effect  which  an  improv^  culated  to  discourage  improvement,  and  prevent  a 
Msiem  of  management  may  have,  in  rendering  ,  solvent  tenant  from  cultivating  the  land  in  a  bus- 
debtors  less  disposed  to  deal  recklessly  with  their  bandlike  manner  with  a  fair  prospect  of  advantage. 


properly  when  proceedings  are  instituted  against 
them.  Under  the  present  system,  it  seems  to  be 


Tiie  course  of  the  court  as  to  the  letting  even  for 
this  limited  term  must  be  noticed  hereafter ;  but  as 
assumed  that  the  appointment  of  the  '  it  is  the  policy  of  the  legislature  to  encourage  the 
^iver  Kals  the  fate  of  the  debtor  and  his  pro-  granting  of  beneficial  leases  in  Ireland,  and  under 


perty;  sccordingly  the  resources  of  litigation  are 
frequently  exhausted  in  delaying  the  appointment, 
uid  the  ioterval  ia  employed  io  obtaining  by  col- 
limoD  and  oontrivaooe  from  the  tenants  of  the 


a  recent  act  the  stamp  duty  on  a  lease  made  in  pur- 
suance of  its  provisions  for  any  term  not  less  than 
14  nor  exceeding  31  years,  has  been  reduced  to  la., 
it  would  seem  proper  to  invest  the  court  with  power 
eiute  sll  rent  doe  and  aooruing.  The  reoniver  is  |  to  grant  such  a  lease  for  an  aboolute  term  of  14 
pted  to  collect  as  soon  and  account .  aa  late  aa ,  years  at  1eaaC»  to  be  used  wherevo-  the  court  could 


tern 


po^bW,  uaog  the  money  in  the  interval  for  his  ^  grant  it  with  a  reasonable  assoranoe  of  the  solvency 

private  profit ;  and  a  tenantry  ready  to  resist,  on-  ^  of  the  tenant.   In  truth  your  committee  consider  it 


Bb\e  to  pay  dnnands  coUusively  arranged,  and  pre- 
disposed to  bsffle  and  evade  the  efforts  of  the 
receiver  seeking  to  compel  the  discharge  of  their 
sut»eqaeDt  liabilities,  cut  themselves  off  from  all 
opportiuiit;  of  improving  their  condition ;  the  dif- 
ficult poatioQ  of  the  receiver  fKCasioqs  a.  frequent 
application  to  the  court,  thereby  multiplying  costs 
for  the  benefit  of  the  professional  auxiliaries ;  and 
thus  the  rental  of  the  estate  is  wasted  by  a  course 
of  improvidence  and  litigation. 

These  are  enla  connected  with  the  system  which 
are  the  euoal  reaulta  of  its  general  imperfection. 
Tbe  matters  to  which  a  remedy  mar  be  usefully 
applied,  may  conveniently  be  reduced  to  the  two 
beads  already  noticed — 

First— The  want  of  jorisdiction  in  the  court  to 
ex«vise  authority  as  an  owner,  under  occasional 
exigencies ;  this  defect  must  be  remedied  (if  at  all) 
by  legislation. 

'Seoond — The  established  coarse  of  the  court, 
ind  practice  of  receivers,  for  the  correction  of 
which  legislation  is  most  desirable,  though  to  some 
esteat  not  absolutely  essential. 

Id  referrace  to  the  first  it  is  proper  to  obaerve, 
that  although  it  would  be  advisable  to  confer  on 
the  cwut  the  same  power  as  it  possesses  over  the 
estates  of  lunatics  and  minors*  it  would  not  be 
ordiurily  exeroiaed  to  the  same  extent*  £ot  reasons 
slresdy  axi^tned.  There  are,  however,  instances 
io  wbkh  the  absence  of  such  a  power  produces  a 
failure  of  justice.  A  roodmrate  outlay  for  urgent 
repura,  an  abatement  of  rent,  solunted  under  cir- 
ounstances  which  justify  the  request  as  reasonable^ 
and  other  occasional  allowances  of  an  ordinary 
cbsrai^er,  ought  to  be  within  the  jurisdiction  of  the 


of  impwtanoe  that  the  court  should  possess,  so  long 
as  it  has  the  mterim  control  over  property,  the 
authority  of  an  owner  ;  but  to  be  exercised  with  a 
cautious  discretion,  and  so  as  not  to  occawon  any 
undue  delay  in  tbe  proceedings  at  the  stut  of  the 
incumbrancer,  or  anreaBonably  interfere  with  hia 
remedy  against  the  estate  itself. 

So  far*  therefMBk  as  the  nature  of  the  jurisdic- 
tion does  not  oceasiou  a  difference  in  tbe  exercise 
of  the  power  of  the  court,  the  esute  would  not, 
under  the  proposed  aUeration  of  the  law,  be  subject 
to  an  authcwity  inferior  to  that  possessed  over  the 
estates  of  lunatica  or  minors. 

The  next  matter  of  great  praetical  importancek 
and  perhaps  most  to  be  coneidered,  as  prwnant 
with  the  greatest  amount  of  evil*  la  the  ordinary 
course  of  proceedings  taken  in  the  appointment  of 
the  receiver,  and  afterwards  by  the  receiver  over 
the  estate. 

The  tendency  of  the  evidence  taken  by  your  com- 
mittee shows  it  to  be  desirable  that  the  receiver 
should  be  reudent  on  or  near  to  the  property,  ac- 
quainted with  agriculture,  of  independent  character 
and  personal  influence*  But  the  general  pradioe  of 
the  court,  aa  explained  by  the  Master  of  the  Rolls, 
ia  effect  admits  the  plaiattfT's  solicitor  to  appi^ 
the  reoeiver.  This  is  a  fruitfal  source  of  mismanage- 
ment, from  the  onUnary  of  the  pereoD 
appointed  to  disehwge  the  duties  of  a  useful  agent ; 
and  it  inflicU  mudi  unnecessary  ud  unjust  expense 
on  the  exh«isted  property,  by  multiplying  applica- 
tions, on  what  are  called  statements  of  lael^  wbidi 
legalize  a  daira  for  costs,  to  be  paid  out  of  the 
estate,  without  any  corresponding  advantage. 
Where  tbe  Master  of  tbe  Bolls  has  had  the  op- 


coort  to  sanction  of  its  own  authority,  and  aoQord- 1  portaiuty  of  making  a  spceial  order*  that  in  iqipoint- 
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ing  a  receiver  regard  should  be  had  to  quaUflcation, 
without  referenee  to  the  nomioation  of  the  solicitor 
of  the  party  having  the  carriage  of  the  wder,  it 
Appears  by  his  evidence  that  the  court  has  succeeded 
io  obtaining  a  competent  and  useful  receiver.  The 
security  required  is  frequently  very  large,  amount- 
ing to  two  year's  rental,  so  that  when  the  appoint- 
ment is  about  to  be  made  a  candidate  procured  by 
the  pluntiff*!  iolidtor  ifl  ready  with  his  seeuri^, 
and  oorap^lion  is  Tirtually  excluded.  It  irawl 
appear  that  by  an  alteration  in  tlie  tine  and  manner 
or  aceoan^g,  the  neoiissily  ilsr  to  large  a  eeeurity, 
and  in  the  form  of  a  reeogniaanee,  might  be  avoided 
and  this  of  itmit  woald  be  a  step  in  favour  of  com- 
petition. Pwms  and  amount  of  security  less  diffU 
colt  to  complete,  and  equally  satisfactory,  might  be 
sanctiooed  with  advantage. 

Your  committee  agree  in  the  opinion  that  it  is 
against  public  policy  to  allow  any  member  of  the 
legal  profession  to  act  as  a  recover,  unless  by  spe- 
cial order  of  the  oonrt,  made  on  notice  to  all  the 
parties  in  the  eanse  or  matter  pending,  where  the 
oonrt  mar,  under  peculiar  cireumstano^  consider 
the  amniDtment  entitled  to  ita  sanotion.  By  a  re- 
turn  of  the  reodvera  under  die  oonrta  of  equity  in 
helend,  which  haa  been  made  to  the  house  and  re- 
forred  to  your  oonuaittee,  it  appears  that  in  many 
instances  reodvers  have  been  apmtfnted  and  are  now 
acting  in  contravention  of  the  rules  of  the  courts.  It 
would  seem  to  be  of  importance  to  have  every  one 
removed  who  has  been  so  appointed,  and  so  con- 
tinues to  act;  the  costs  of  obtaining  such  removal 
to  be  paid  by  the  receiver  and  any  solicitor  or  party 
in  the  cause  or  matter  who  has  procured  the  appoint- 
ment. It  would  also  be  advisable  to  have  the  ac- 
oouDts  of  receivers  inspected  and  bslanoed  with  con- 
venient dispatch  up  to  some  fixed  period.  In  the 
present  state  of  the  country,  and  the  difficulties 
which  press  on  proprietors,  the  most  vigorous  and 
eSUuent  steps  should  be  taken  promptly  to  relieve 
pn^wfty  from  the  abuaee  of  a  system  so  minoos  to 
private  righta  and  discreditable  to  the  administration 
of  justice. 

Your  committee  would  recommend  that  the  eourts 
of  equity  should  be  aided  by  whatever  l^;islation  is 
proper  to  enable  them  to  arrange  and  execute  such  a 
code  of  rules  as  would  be  liltely  to  encourage,  if  not 
secure  the  selection  of  a  competent  person  as  receiv- 
er, wherever  the  appointment  must  be  made.  These 
rules  might  further  provide  for  the  lodgment  of  mo- 
nies from  Ume  to  time,  when  received,  as  required 
in  the  ease  of  county  treasurers,  under  the  act  of  1 
Vic.  c  54;  the  baluioing  of  the  accounts  at  conve- 
nient intervals;  periodical  reports  of  the  condition 
of  tiie  eetate;  and  oceasiooal  inspection  and  report 
1^  some  oompetent  and  reaponsiUe  pereon  under 
the  direction  of  the  eowrt,  and  nnaonneotod  with  eny 
interaated  party.  It  abo  appears  to  youreommlttee 
that  the  mode  of  iMting  lands  mder  the  court  ought 
at  once  to  be  cUaoontinued.  The  Mtravagant  ex- 
pense oi  a  leaae  and  its  aoeoropanlments,  as  detailed 
by  Master  Brooke  in  his  evidence,  is  unnecessary 
for  any  purpose  of  policy  or  justice.  Although  not 
perhaps  necessary  to  any  considerable  extent  to  dl- 
reot  attention  to  extracts  from  the  evidenoe  where 
thp  witnesses  are  so  few  and  competent,  and  their 


testimony  so  relevant  and  dear,  it  msy  aot  be  »itt. 
out  advantage  to  set  forth  in  thb  part  of  the  repoR 
the  descriprion  of  the  mode  of  letti  ng  land  to  b 
under  the  court. 

"  What  is  the  course  of  Uie  court  irith  r((mk. 
to  the  letting  of  lands,  as  eootnnted  witli  i  me  n 
which  the  inhtfitor  lets  land  to  a  tmarn?  Ti^ 
ceiver  drenlateB  handbills  in  the  neigfabourtiood. 
elating  that  on  a  eertafai  day  in  the  Mssta*i  tSi 
in  Dublin,  certain  lands  will  be  set  opto  be K 
tenanto  may  come,  or  send  op  some  one  to  tnft^, 
for  them;  and  It  is  a  regular  auction;  tberbtj 
against  each  other  for  certain  farms,  upon  mch  tenu 
as  they  propose,  and  the  highest  bidder  carries  ii- 
and  immediately  they  are  called  upon,  before  ibn 
leave  the  office,  to  lodge  £6  4s.  4d.  for  tbe  ten  and 
the  reoi^nizance^  in  which  there  must  betvol||r^ 
ties. 

**  In  addition  to  the  lease  they  bsve  to  perieit  i 
reeognixance?  Yes;  they  have  to  perfpcttrmw. 
nixance  with  two  sureties,  which  I  cannot  bat  thiol 
is  a  very  mischievous  thing.  No  pmoo  till  n 
sure^  for  a  tenant  but  one  of  themselfa;  u) 
either  presents  men  who  qnaliQr  upon  qr^ 
really  have  no  means,  or  he  draws  ia  ooe  gf 
class  whteh  ought  to  be  retarded  with  thtgnns 
interest — I  mean  the  solvent  and  Indrntrina  dai 
of  peraona.  I  never  knew  an  Instsoce  b  vhidi 
money  was  recovered  from  the  tensnt'imretjisnd 
I  was  always  glad  that  it  was  so,  for  I  feh  that  it 
would '  be  a  very  painful  thing  to  dng  dovn, 
perha[>s,  the  most  usieful  man  on  the  enate  in  ilit 
ruin  of  his  neighbour ;  but  in  nineeueioutofifli 
the  sureties  are  persons  who  swear  tbenuelva  to 
be  worth  so  much,  when  tliey  resHy  an  m;  all 
that  is  a  very  expensive  operation.  Itediicaltv 
has  been  felt  by  the  masters  so  modi  Alt  tbej  hue 
agreed  that  in  every  case  where  tlte  rest  ii  not  more 
than  £15  they  will  allow  a  mere  ^^reennit  opoa  a 
stamp  to  be  recrived.  We  find  it  atleriy  iupiw. 
ble  to  induce  those  poor  mm  to  give  tliii  hrgena 
of  money* 

■*  Do  you  think  that  reoognlsanoes  ai^ht  b^  nib. 
out  the  slis^test  diminution  of  security,  dooe  mj 
with  ?— Witii  great  advantagcw 

«*Of  what  items  is  that  sum  of  4i.  4i  con- 
pounded  which  you  mentioned  as  being  reqaired  ti 
t>e  deposited  ? — There  is  £3  i4s.  for  itaiDp  dntin, 
and  £'i  10s.  for  fees.  The  stamp  do^  on  tbe  reeog- 
nixance is  £S  148.;  then  on  the  leiAe,  if  It  be  for 
the  lowest  amount — that  ia,  £10  aud  aoder-fk 
stamp  doty  is  £1.  The  Master's  EMminerbaii 
fee  of  £1  13s.  Sd.  for  preparing  the  recoguituct 
and  the  two  parts  of  the  lease.  There  ii  ifw  np- 
on  the  enrolment  in  the  ReoognfxaDce-offieeof  I4>. 
7d.  and  there  is  a  house  keepers  fee  of  ^  6d. 
Then,  besides  tfast,  the  Lord  ChsDoellor  lo&f 
that  these  reoognixances  had  not  bea  r^kend 
under  Sh  Edward  Sugden's  raster  ioeuabnm- 
cee,  directed  that  every  lease  should  bs  regiaetcd; 
the  expense  of  that  is  £\  3s.  3d.,'  which  if  paid" 
the  tenant's  own  solidtor,  whidi  I  find  worki  mtA 
vexationsly,  for  they  used  to  Ml  th«t  bsring  paid 
this  £6  4s.  4d.,  they  had  done  with  it ;  bat  dm 
they  find  that  the  leases  will  not  be  rseeind  nnlw 
tliey  fiirther  go  to  a  solicitor,  who  will  t^e  lb«  lo 


Digitized  by 


Google 


THE  IRISH  JURIST. 


201 


he  Kegister  offios^  for  whieh  be  deauuida£l  Ss. 
li 

"  With  the  exoepUoo  of  the  itamps,  are  Uien 
jiargei  peoaUar  to  caoMS  in  Chaocery  ?— Yes ; 
>reD  tbe  ftampe  are  pecoliar,  lo  far  as  tfaey  are 
■umpfl  apon  the  operations  which  go  throngh  the 
court. 

"  What  are  the  sUmps  upon  the  lease  ? — Two 
lUDoiM  of  da.  OQ  the  leai^  aad  aa  much  on  the 
couoicrpart. 

xHov  many  of  those  charges  vary  with  the 
amount  of  the  stipulated  rent  ? — Only  tbe  two  sums 
of  5s.  each. 

"  Then  with  that  ezoeption,  a  man  taking  a  farm 
of  £10  pays  aa  much  aa  a  tenant  taking  a  (arm  of 
£150  ?~Ue  does. 

From  your  experience  both  at  tbe  bar  and  as 
nutter,  do  you  think  that  the  recognizance,  witb 
this  bcary  charge  apon  it,  affimla  any  valid  aeoority 
for  tbe  payment  of  nnt?— I  think  it  perfectly  nae- 
IsH.  at  leait  in  99  oases  out  of  lOOT 

Year  committee  cannot  bnt  condemn  this  vicioua 
pnetiee,  tbe  tendency  of  which  is  to  induce  an  im- 
prorident  tmnpetition,  in  a  country  where  tbe  pos- 
Kuioo  of  land  ia  r^rded  as  almost  one  of  tbe 
necemries  of  life  ;  and  espedally  where  it  is  at- 
leoded  vitb  an  nnreasonable  amount  of  cost  to  tbe 
teoant  Tbe  various  items  which  constitute  tbe 
darge,  it  is  to  be  hoped,  will  at  once  be  swept 
a«aj  vUbtMit  reserve ;  for  it  does  not  appear  why 
tbe  KlectuD  of  a  tenant  and  the  perfection  of  a 
lease  might  not  be  accomplished  by  the  court  at  as 
moderates  cost  as  in  the  case  <rf  an  ordinary  letting 
Doder  prirste  ageiH^. 

Od  tin  whol^  it  aeeina  to  your  cnmmittee^  that 
bjr  tbe  exerdse  of  a  reasonable,  care  in  .the  wlgctioa 
of  tbe  tenant,  and  using  the  means  now  available 
for  BKMttitting  the  value  of  the  land,  and  by  in* 
•erting  in  the  lease  aufficiait  covenants  and  condi- 
tioni  whidi  should  provide  for  proper  cultivation 
and  beneficial  expenditure,  but  prohibit  aubdlvision 
or  eibausUou  of  the  demised  property,  the  present 
practice  of  letting  might  be  safely  and  awfully 
HiperMded,  to  the  great  advantage  of  all  parties 
concenied      Nor  any  oon^eration  con- 

tiMtd  with  fees  or  stamp  duty  be  suffered  to  pre- 
vail against  tbe  higher  eidgeBdei  ot  the  general  in- 
terest  of  tbe  country. 

It  miglit  pwhaps  be  provided,  that  the  recovery 
of  rent  riwold  generally  be  enforced  by  summary 
proecis,  en  tbe  certificate  of  the  master,  a^judicat- 
ii^  on  the  amount  of  rent  due.  The  fiidlity  <tf 
^Ugation,  where  facte  are  not  doubted,  enables  a 
fnwdulent  tMut  to  postpone  his  liabilities,  and  an 
vnpriDcipled  receiver  to  abuse  bis  powers,  by  fre- 
quent appeals  to  tbe  law,  which  occaaious  tbe  ao- 
cumalation  of  unoeouenary  costa,  and  ia  miacbiev- 
ou>  aad  demoraliziDg,  Where  the  question  ia, 
whether  ao  mvcb  rent  is  in  arrear,  the  fact  is 
capable  of  being  ascertained  without  vexatious  liti- 
gation. Where  it  ia  of  real  consequence  by  a  strict 
aad  just  policy  to  cultivate^  if  not  create,  habits  of 
panetuality,  it  would  seem  to  be  a  suitable  uppor- 
luDity,  in  regttluiog  tbe  future  management  of 
eoales  under  tbifc  C<rarU  of  Equity,  to  confer  rights 


and  enforoe  remediee  in  a  manner  onnafatant  with 
justice^  end  imtcehted  to  pminote  the  hileresta  «f 
the  prq»erty. 

Your  committee  alao  are  of  i^nioD  that  the 
want  of  uniformity  in  tbe  system  of  management 
under  the  two  Coorta  of  Equity  in  Ireland,  and  tbe 
opportunitiea  for  fraud  wherel^  different  reoeivera 
may  be  appointed  over  tbe  aame  property  wider 
th«r  concurrent  juriadtction,  have  mat^ally  aggra- 
vated the  eviU  of  the  general  aystem. 

Yonr  oommittee  feel  much  encoun^;ed  by  the 
manner  in  which  these  evila  have  been  exposed  by 
all  the  witnesaes  who  have  been  examined ;  afford- 
ing tbe  assurance  that  in  carrying  oat  prompt  and 
pcacUcal  remedies,  the  cordial  oo-operation  of  thoae 
who  best  undentud  ^  aysteoii  and  are  moat  d»- 
airoos  for  a  tfaorongh  reform  of  its  abuses,  ia  at  the 
public  service. 

Although  your  committee  have  felt  It  to  be  their 
duty  to  suj^est  the  fbregdng  amendments  in  the 
exisUng  qrstem  of  management  of  estates  under  tbe 
Courts  of  Equiu,  they  do  not  express  any  opinion 
whether  tbe  eviu  now  so  justly  complained  of  will 
be  sufficiently  remedied  by  any  auch  alterattona* 
Nor  are  they  to  be  understood  as  expressing  their 
opinion  that  tbe  subetitution  of  a  totally  new  sys- 
tem is  not  demanded  by  the  exigencies  of  the  case. 
The  late  period  of  the  seasioa  at  which  your  com- 
mittee was  appointed  baa  prevented  tbem  from 
taking  evidence  suffifuent  to  enable  them  to  decide 
on  the  merits  of  the  plaoa  which  iiave  been  tub- 
mitted  for  consider^ion.  In  tbe  Appendix  will  be 
found  tbe  draft  of  a  bill  prepared  uiukr  the  sanc- 
tion of  the  Lord  Cbanoellor  of  Ireland,  iMroporing 
an  official  plan  reoeivershipa  j  another  baa 
been  preaapted  by  Mr.  Hamilton,  in  his  private 
capedty ;  and  a  thurd,  prepared  by  Mr.  M^Cay.  ia 
also  to  be  (bund  in  tbe  Appendix,  and  referred  to 
in  the  evidence. 

It  ia  of  obvious  importance  that,  under  tlie  pres- 
sure of  existing  circumstances,  the  primary  object 
to  be  kapt  in  view  should  be  to  e&ct  a  gradual  re- 
duction in  the  extent  of  property  under  court  man- 
agement, and  that  any  legislative  interfwence 
should  be  rt^lated  with  this  expectation. 

Tlie  .transfer  of  an  estate  to  the  dominion  of  the 
court,  as  it  is  occasioned  by  the  creditor's  proceed- 
ing, shoald  not  be  attended  with  any  delay  not 
absolutely  required  for  tbe  satisfaction  of  the  claim. 
The  startling  amount  of  this  class  uf  property  uow 
under  tbe  court,  and  every  day  increasing,  exceed- 
ing at  leaat.ooe  million  of  the  rental  of  Irekmdi  la 
in  anoff  degree  explained  by  the  peculiar  oiromn- 
staneea  <rf  the  ooonliy,  am  tbe  tryii^  viidtation 
witb  wbiob  it  has  recently  been  afflicted.  Whether 
some  means  might  mH  be  devised,  by  which  salea 
might  be  encouraged,  without  peril  to  the  interesta 
of  partiea  whose  righta  attached  on  property  esti- 
mated at  a  atandud  of  value,  which  cannot  be 
largely  reduced  without  a  sacriQce  of  ttiese  rigbt«, 
ia  not,  perhaps,  within  the  strict  province  of  your 
committee  to  discuss.  It  is,  however,  an  important 
object  that  sales  ^ould  be  facilitated  andreoeivm 
discharged  as  speedily  ap  ean  be  eftcted  without 
iqjustlce. 
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It  appean  from  Uie  evidence  that  tbe  practice  of 
tlw  court  might  lie  modified  ao  aa  to  farther  tUa 

object. 

lo  tbe  early  part  of  the  year  1847  the  Hoater  of 
the  Rollat  with  tbe  aid  of  an  experienced  officer  of 
bii  court,  prepared  the  drafk  of  a  bill,  with  a  copy 
of  which  he  liaa  favoured  tbe  committee,  and  whi<^ 
ia  inaerted  in  the  Appendix  to  the  evidence.  Tlie 
olgecta  proposed  by  ^ia  draft  wer*  to  aimpUfy  pro- 
oeediuga  in  Chancery  for  the  Mis  of  ineorabered 
IHoperty,  to  remove  tlie  evila  in  praetioe  wUcfa  oe- 
caalonea  delay  and  eiqienae,  and  to  redren  such 
abiuea  aa  had  been  diaeovered  by  hhn  in  the  omme 
of  bifl  profewional  and  jndicial  dutiea. 

Sir  Edward  Sugden,  in  his  evidence,  states  that  the 
Court  of  Chancery  in  Ireland  might  l>e  worked  with 
as  much  expedition  in  prosecution  of  suits  as  any 
other  superior  tribunal.  He  recommends  the  prac- 
tice which  obtains  in  England  in  suits  by  mort- 
gages, as  encompassed  with  fewer  difficulties  than 
that  which  has  Iwen  established  in  Ireland ;  but,  on 
tbe  other  band,  it  is  stated  by  the  Master  of  the 
Rolls,  that  the  course  in  Ireland  is,  in  its  general 
prindples,  better  adapted  to  the  exigeneiet  of  that 
eoontry  and  is  capable  of  bang  simplified  and  freed 
from  objectim  by  auch  ft  measure  as  that  vUefa  he 
has  prepared. 

It  may  be  antidpsted  that  by  aid  of  the  legia- 
latnre,  with  theco-operation  of  the  judgea  and  ofllMrt 
of  the  courts  of  equity,  an  improvement  may  be  gra- 
dually  accomplished  io  this  department^  which  must 
for  some  time,  deal  with  a  large  portimi  of  the  pro- 
perty of  Ireland. 

Your  committee  recommend  the  repeal  of  the 
power  of  legally  assigning  judgmenta  hereafter  to 
be  acknowlMged;  they  think  it  also  advisable  to 
repeal  the  right  of  appoinUng  a  reoeiver  on  a  jadg> 
ment,  where  the  anaatisfled  demand  does  not  exceed 
£150 ;  to  give  a  year  of  grace  on  a  jodgment,  in 
all  oases,  Iwfore  a  receiver  can  be  olitaiDed  |  ud  to 
treat  the  costa  of  apmrintii^  a  recdTer  aa  part  of 
tbe  debt,  to  be  paid  in  the  sane  ]»riority  only  t  to 
give  a  legislative  ianotlon  to  each  roles  as  may  be 
oonaldered  proper  to  seenre  tbe  appointment  of 
competent  reeelven,  and  the  uaeftit  diaoharge  of 
their  duties,  in  tbe  least  expensive  manner — to  give 
the  court  the  authority  already  suggested ;  to  be  ex- 
ercised according  to  the  principles  of  equity 
jurisprudence,  and  tlie  peculiar  circumstancea  of 
eaeh  case,  under  the  restrictions  which  have  been 
aMted. 

In  conclttsiou,  your  committee  wiah  to  exprees 
their  conviction,  that  the  preaent  management  of 
properties  under  the  courts  la  attended  with  equal 
detriment  to  the  agriculture  of  the  country  and  the 
Qondf  tion  of  the  tenantry. 

UAJuttf,  1849. 


Ws  have  reoetTwl  the  letter  of  s  Btrriiter ;  In  innch  of 
it  w«  aoqulMce,  but  we  caoDOt,  ts  a  rule,  biwrt  tbe  com- 
monieations  of  aaoDynuMU  correspondents. 


WEW  LAW  BOOKS. 
EDWARD  J;  HILLIKEN,  1^  COLLEOB  Oft^. 

AMtrobikiMd,  priMSt^bTiKMxed. 
T  AW  OP  DEBTOB  AND  CREDITOR  VS  IBEUXn 

Ij  The      Art  ft*  tt.  rtriWoB  ef  ™  far  w 

Hid  ftr  tlwfeaimrrartbe  immiluB  of  mil  mnSitSmiSii 

Br  WnXIAM  CTftKOK,  bq^teWtt^tte. 

eaBDot  lUI  la  rander  H  CMT  and  InMUslUetatbetDMllsdiSn^ 

and  Uw  publk  M  UTpk*^  f  JonnutL^^  "•P<**t. 

"Tbe  value  of  thU  TtMtlM  la  much  enltuind  \n  tk«  Ibm  m,^  i 

ISmo.  Saooad  Edition,  Moe  li.  U-bf  pait,  k. 
THE  Act  to  fitcilttate  the  Sale  of  iDeombrnd  bbu, 

Um  pivrfUan  or  th«  Act.)  Ibr  Uw  Sah  of  LmA  WI4M  VliiSEC^ 

Br  w.  M.  srcAY.  Bm).,  sondtM. 

tThU  book  riMuld  ha  ha  Um  band*  of  mrr ant  tmtnMh 
mtm.  at  (to  HOirittn  afitedaf  Hmtb."— £>*Mi  f  mMh  IbL 

Mne^  M  mH     iMtnotlve  to  the  jiiiiifalii^  w5r-^ftS£v 

ISno.  ptlDt  Sk  U.— by  AM,  9l 

A TREATISE  OW  THE  LAW  OP  INTERPLEiDPa. 
«NMBln«anibe  Reported  CMa  tathbCowMn  ad  bbu 
wHbM  ApMMliz.  oonlainlM  tbe  ActS  A  tO  Vic.  cM,  «n  r^J 

•fA,  |Mai  ML-«eebr  Ibit 

A PRACTICAL  TREATISE  OK  PLEADDIG  IT 
BILL  in  tbo  COURTS  OF  EQUnTIa  IRKLakd- 
tbt  General  Ordcn,  Bf  ALFaxo  IC*FAnL4iiii,  Eiq^  BmtejUn. 

REPOBTS  or  PRACTICE  akd  NISI  PRIUS  CASW 
Ondudliw  lUgbtnand  CItII  BlU  ArmU  DBCIDKDtitktltrL 
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It  would  be  impossible  to  predicate  what  changes 
I  lie  bill  to  ameod  the  law  coucerniog  judgments  in 
InUui  is  fated  to  undergo.  As  altered  by  the 
C'tiiuniitte^  it  bee  assumed  a  very  miUgated  aspect 
from  that  v&ieh  it  wore  when  it  made  its  first  ap- 
peuance. 

As  the  bOI  oriKinally  stood,  oo  reedver  coold  be 
apfwiuted  oo  ju^^ents  to  be  obtained  after  the 
3 1  St  of  December,  1849;  it  is  now  proposed  to 
illov  the  eusting  law  to  remain  unchanged, 
ave  that  no  receiver  can  be  obtained  upon  judg- 
iieots,  decrees  and  orders  having  the  eftect  of 
utlgments,  entered  up  after  the  passing  of  the  act, 
there  the  amount  shall  not  exceed  £150.  Neither 
ire  soch  judgments  any  longer  to  remain  a  charge 
ipon  land  from  the  dnie  of  their  being  entered  up ; 
ui  by  the  Srd  section  it  is  enacted  «  That  the 
lieriff  or  other  officer  to  whom  any  writ  of 
r  any  prec^t  in  pursuance  thereof  is  directed,  at 
be  suit  of  any  person,  upon  any  judgment  subject 
i  the  provisions  of  this  act,  recovered  in  any 
ction  in  any  of  her  Majesty's  superior  courts  at 
)tiblio,  shall  make  and  deliver  execution  unto  the 
my  in  that  behalf  suing,  of  all  such  lands,  &&,  as 
l>e  person  against  whom  execution  Is  so  sued,  or 
my  person  in  trust  for  him,  b  seised  or  possessed 

at  the  time  when  sneh  writ  of  is  delivered 
o  the  sheriff  or  other  officer,  or  over  wbidi  the 
■erson  sguort  whom  eiecuUon  is  so  saed  out  has, 
t  the  time  when  sacb  writ  of  el^  is  delivered  as 
foresaid,  eny  disporing  power  which  he  might, 
rithout  the  assent  of  any  other  person,  exercise 
or  his  own  benefit,  which  lands,  &c,  shall  accord- 
igly  be  held  and  enjoyed  by  the  party  to  whom 
uch  execution  shall  he  so  made  and  deli  vered,  sub- 
f-t  to  such  account  in  the  court  out  of  which 


such  execution  shall  have  been  sued  out,  as  a  party 
to  whom  execution  is  made  and  delivered  under  the 
recited  provision  of  the  said  act  of  the  4th  year  of 
her  Majesty,  is  made  subject  to  under  such  pro- 
vision." , 

The  recited  provision  was  the  19th  section  of 
the  3  &  4  Vic,  by  which  the  entirety  of  the  debtor's 
lands,  boUi  present  and  after  acquired,  could  be 
delivered  in  execution,  and  the  el^t  creditor  was 
made  subject  to  such  account  in  the  court  out  of 
which  sn<£  exeention  should  have  been  sued  out, 
as  a  tenant  1^  ^^it  was  then  subject  to  in  a  court 
of  Equity. 

The  new  bill  varies  from  this  provision,  by  leav- 
ing out  the  words  "  or  at  any  time  afterwards,**  and 
by  rendering  the  existing,  and  not  the  future  pro- 
perty liable  to  be  delivei^  in  execution ;  the  mode 
of  accounting  is  the  same.  It  is  observable,  that 
for  the  last  nine  years  a  judgment  creditor  had  the 
power  of  obtaining  the  entire  of  a  debtor's  lands 
under  an  el^t,  subject  to  an  account  in  a  court 
of  Law,  and  yet  there  is  no  reported  instance  of  a 
creditor  ever  resorting  to  such  a  remedy,  when  he 
had  the  alternative  one  of  a  receiver  in  a  court  of 
Equity. 

We  commend  the  alteration  in  the  proposed  bill, 
of  depriving  a  judgment  creditor  for  a  small  sum 
of  the  power  of  appointing  a  receiver,  whilst  the 
present  receiver  system  is  allowed  to  continue ; 
though  the  better  test  would  probably  have  been 
the  value  of  the  debtor's  lands,  and  not  the  emtfUnt 
of  the  creditor'a  debt ;  but  we  are  by  no  means 
enamoared  ot  the  remedy  by  elt^t. 

The  12th  Report  of  the  Committee  of  Enquiry 
into  the  courts  of  justice  in  Ireland,  in  giving  a 
history  of  cuetodianu,  and  the  monstrous  abuses  to 
which  they  led,  contains  a  few  observations  on 
some  of  the  defects  connected  with  the  law  of  elegitt. 
Aroongtt  others,  the  expense  of  the  remedy  by 
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Mectment,  as  sometimes  being  very  great  owing  to 
tlie  obstacles  interposed  by  setting  op  prkir  leases, 
by  reason  of  *hioh  the  creditor  wm  obligeA  t»  tt«  a 
bill  in  Eqaity  to  remove  temporary  bars.  Tbcy  db- 
serve,  "  It  is  likewise  a  hatdship  incident  to  the  pro- 
ceedings under  tbe  el^itt  that  the  debtor,  in  every 
instance  where  an  account  is  to  be  enforced,  is  obliged 
to  have  recourse  to  a  suit  in  Equity;  a  farther  dis- 
advantage arises  both  to  the  creditor  and  debtor 
from  the  responsibility  of  the  creditor,  on  the  one 
hand,  in  a  court  of  Equity  for  the  full,  unascertained 
value,  and  his  uncontrolled  discretion,  on  the  other, 
in  setting  any  lands  extended  which  become  out  of 
lease." 

It  may  be  as  well  to  mention  what  discretion  the 
OOarts  of  law  exercised  in  granting  or  refusing  an 
a<»ount.  O'Brien  v.  QoiMi  (AL  &  Nap.  41 ;)  per 
Curiam. — "  Where  it  appears  in  the  first  instance 
that  complex  qnesUons  are  sought  to  be  brought 
before  the  offico-,  the  Cout  will  reftise  the  ac- 
count.** 

Hdmn,  amicui  Curue,  mentioDed  to  the  Court 
that  the  Court  of  Exchequer  always  revises  such  a 
reference  when  it  appears  to  involve  any  complex 
question. 

It  was  to  meet  this  state  of  the  law  that  in  all 
probability  the  words  were  inserted  in  the  3  &  4 
Vic.  c.  105,  s*  19,  "  subject  to  such  account  in  the 
court  out  of  which  such  execution  should  have  been 
so  sued  out,  as  a  tenant  hy^^t  was  then  tubiect  to 
in  a  Court  of  Equity!*  But  the  insertion  of  these 
words  effects  little  or  nothing,  as  the  officer  of  a 
court  of  common  law  has  not  the  power  to  take  the 
accounts  in  the  same  way  that  an  officer  of  a  court 
<i£  Equity  could;  the  former  cannot  examine  the 
parties  themselves  on  oath,  the  power  of  personal 
oamlnaticHi  bdng  confined  to  courts  of  Eqdty. 

It  was  not  alone  when  considered  with  respect 
to  creditor  and  debtor,  that  the  system  of  was 
productive  of  public  mischief  and  private  har^ip; 
the  poor  worklne  farmer  was  the  simbrer.  Powerless 
as  the  Court  of  Chancery  has  been  to  allow  improve- 
ments, it  was  enabled  to  attend  to  his  interests  better 
than  the  creditor;  he  might,  if  the  lands  were 
out  of  lease,  let  at  what  value  be  dioae,  but  whilst 
the  rent  was  reserved  by  lease,  he  could  not  abate, 
or  improve,  or  do  a  single  act  of  a  landlord,  except 
screw  out  the  rent.  Amid  the  oonffict  of  elegit  cre- 
ditors, extending  bit  by  bit  of  the  debtor's  land,  the 
unfortunate  tenant  knew  not  to  whom  be  was  to  pay 
his  rent;  and  yet  those  evils  are  about  to  be  re-in- 
troduced, the  remedy  of  the  creditor  to  be  confined, 
and  to  confine  him  to  a  bad  one.  The  question  is, 
no  doubt,  one  of  extreme  difficulty ;  it  has  not  been 
happily  solved  by  the  present  bill. 

Let  Of  take  a  praotieal  test  (tf  someof  the  iiyiutice 
likely  to  spring  from  the  want  of  uniformity  in  the 
same  mode  of  assurance  which  will  be  occasioned  by 
theproposed measure.  . 

There  la  no  distinctim  made  between  judgments 
obtained  in  adverse  actions  and  those  by  confession. 
Let  us  suppose  a  just  debt  for  which  the  creditor 
is  obliged  to  sue ;  he  obtains  his  verdict  and  his 
judgment  in  Michaelmas  Term  of  the  year  1850, 
brings  his  ejecuneot,  and,  after  much  difficulty,  de- 
livers his  writ,  and  gets  possession  in  Michaelmas, 
1851.  ,A  judgment  for£160  ia  confessed  by  the  same 


debtor  in  Trinity,  1851,  wbiefa  becomes  a  chaw, 
from  the  date  of  its  entry,  and  has  thareb;  obuiS 
priority  orer  a  judginent  which  *sb  ptiOT  u  oZ 
of  tiiM,  and  the  latter  jodgneit  cuT 
place  the  fonner.  * 

There  is  an  obvioos  itijwtioe  m  tlw.  Tfaeeiwe 
of  the  outcry  rused  against  the  lectirity  by  jni,. 
ments  has  been  not  from  i^  intriulc  misduetbn 
from  that  of  the  receiver  system,  and  bwaue  ti't 
are  we  to  be  forced  back  to  the  vorse  eriU  of « 
exploded  system?  Itwould  have  occurred  to  mu 
more  wise  on  the  part  of  the  LegisUtnreto  htteo. 
quired  whether  the  modeofmanagiageiUtCBitBde 
the  Court  of  Chancery  was  not  improT^Ie,tobit 
traced  out  the  cause  of  the  evil  and  gone  to  itnogi 
and  if  it  wereundiscoveraUeorirremediabblohnt 
explored  a  fresh  remedy,  and  not  throogfaigiMmK 
or  forgetftilneas  to  fall  back  upon  a  pnelki  iUa 
former  statesmen  condemned. 

The  Committee  of  Enquiry,  to  vUch  »e  bin 
already  referred,  suggested  ae  expedieney  of  pn. 
mitting  the  deg^  d^torby  somnisry  petttioo  loob. 
tain  an  account  in  a  court  of  Bqnity,  tod  thia  «u 
by  no  means  a  bad  suggestion,  oonfiiung 
tion  solely  between  d^tw  and  creditor.  For  be 
sake  of  the  tenantry  we  wi^  to  RofartlwaiTat 
some  power  in  a  controlling  hand  psndngAtOf 
tinoance  of  the  elegit. 

If  we  be  right  in  assuming  that  tbealterttiaaiRi 
the  bill  were  made  with  a  view  to  lu^  null  pn. 
perties  from  the  control  of  courts  of  Eqaiij,  udu 
extinguish  cogntmt$,  or  judgments  by  confisiionfa 
trifling  sums,  we  think  those  porposei  vould  tavt 
been  fulfilled  by  prohibiting  tlie  appoiotmeot  of  re- 
ceivers, and  there  should  have  hem  a  dtferam  it 
to  classes  of  JodemenCa,  in  reapeetflfOelrMiga 
chaive  upon  lands,  In  cases  wImts  ftq  hare  Wtn 
obtuned  in  adverse  aoUons,  and  whaa  br 
confession;  in  the  former  th^  dionid,  nlo^  u 
any  judgments  are  a  constituted  sod  ftxei  lieooD 
land,  be  so  likewise.  The  Recdver  Coauutte 
gested  that  there  should  be  a  year  of  gr&cefroDi^ 
entry  of  the  judgment  in  all  cases  bowe  &  recaw 
could  be  appointed;  in  the  amended  draft  tuUveiee 
no  such  provision ;  it  may,  however,  hRTebeai,ffitiiii, 
inserted.  They  further  recommend  that  ik  tatt 
of  appointing  a  receiver  should,  asincaoMiibepiiil 
in  the  same  priority  as  the  demand,  and  not  bettie 
first  charge  on  the  fund;  we  koov  not  vbetba 
this  provision  has  been  inserted. 

Having  regard  to  the  lateness  of  the  iDtroductini 
of  the  measure,  its  great  metamMphoni  mx  ibi 
introduction,  and  the  importance  cf  the  nlytct,  ve 
trust  rittcerely  the  House  of  Lords  will  poapooe  it 
uiitil  the  next  session.  It  has  not  liseB  prqured 
with  sufficient  care  or  thought,  orslesdiDaiofde- 
sign. 

As  a  matter  of  legal  curiosity  we  ihonMbepu 
to  learn  whether  it  was  ever  submitted  to  tin  Iriib 
Law  Officers,  or  whether  their  adriceorioggeaku 
were  ever  adced. 

The  case  of  MoUmy  v.  Nugent  will  be  fouod  re- 
ported in  another  part  of  this  journal  An  ippeal 
has  been  lodged  from  the  decision  of  bii  Hooour, 
and,  by  permission  of  the  Chancellor,  will  bebeinl 
on  Mcniaay. 
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On  the  merits  of  this  patticolar  eas^  whilst  it  is 
still  smbjudice,  we  shaU  oAr  do  oi^nini.  The 
reafKHM  as^ned  by  his  Honour  for  remoTing  the 
n^^ver,  raise  a  questioii  of  conriderable  public  im- 
portance.  It  will  appear  from  a  perusal  of  bis 
jitdgmeRt,  that  the  only  ground  of  disqualification 
fitr  office  on  which  he  relied,  was  the  fact  of  Mr. 
Joly  haring  been  an  attorney.  There  is  no  rule  of 
court  to  prohibit  such  an  appointment — no  ground 
of  muRondoct  brought  against  him,  except  general 
chaises  of  having  allowed  arrears  to  accumulate-. 
and  the  dedsiMi  must  stand  or  fall  on  grounds  of 
publie  policy. 

Tbe  qaesttM  is  raised  ratlier  unfavoiirably  for 
htfl  Hoooor,  ioBsmuch  ss  his  dedsioa  has  ramrence 
to  a  paat  transaction,  and  not  to  a  fbton  regulation. 
It  is  a  roBoval  from  oflke  for  a  cause  wnioh  was 
DOC  maaigBed  at  tte  data  vi  the  reoeiTer^s  appoint- 
ment, Bod  on  aeoouBt  of  which  no  me&plaoik  was 
tbeo  taken. 

The  ease  la  regarded  witii  oonriderabk  intmst 
by  the  profenion ;  tbe  Law  Sodety  were  desirous 
that  the  appeal  should  be  made ;  and  it  is  expected, 
whatever  may  be  the  dedsion  of  tbe  Chancellor  on 
the  particular  facta,  that  his  judgment  will  affirm 
or  disaffirm  the  general  prindples  enunciated  by 
his  Honour.   A  dedsion  falling  short  of  tfaJs  will 
be  productive  of  dissatisfaction,  and  an  explicit 
expression  of  the  eligibility,  or  the  contrary,  of  a 
ralicitor  for  the  office  of  a  receiver,  is,  in  fact, 
essential  to  put  an  end  to  the  unpleasant  differ^icea 
of  opinion,  sad  practice  occasioned  by  that  difier- 
eooe,  which  now  prevail  amongst  the  different 
judges  of  the  court. 

The  Masters  in  Cfaancory  have  declined  to  aub- 
aeribe  to  (he  reeaoDing  of  die  Master  of  tbe  Rolls, 
and  eontiBDe  to  appoint  soUdtors  reoelvera,  and 
they  are  aaanimously  of  opinion,  that  th^  disere- 
tionary  power  should  not  be  controlled.  It  is  obvi- 
ous that  nothing  can  have  a  greater  tenden^  to 
bring  the  administration  of  justice  into  disrepute, 
than  that  the  judges  of  the  same  court  should  diffn* 
on  points  relating  their  practice.  We  ifaall  recur 
to  this  important  topic  next  wed^. 


7b  the  Editor  ^iht  Iruh  Juritt. 

Sib, 

A  rumour  of  the  fbuudation  of  lectureships 
for  the  advancement  of  legal  education  by  our  Irish 
Benchera  ai  the  Queen's  Inns,  which  has  been  some 
time  gaining  ground,  but  of  the  fulfilment  of  which 
1  have  been  unable  to  discover  any  trace,  has  in- 
duced me  to  address  yon,  in  the  hope  that  a  revival 
of  discussion  on  the  subject  might  tend  to  carry  this 
desirable  object  into  effect. 

That  gntt  advantages  are  open  to  the  student  if 
be  diligraUy  attend  to  a  well-considered  course  of 
lectures  upon  any  branch  <^  jurisprudence  is  now 
placed  beyond  doubt  by  the  unanimous  testimony  of 
the  several  learned  persons  examined  before  a  Com- 
mittee of  the  House  of  Commons  on  l^al  education. 
By  tbe  able  pamphlet  ftf  a  member  of  our  Irish  Bar,* 
in  a  serica  «f  lattvs  on  legal  education  to  Geor^  A. 
Ilamiltoa,  £aq.  M.  P.,  and  the  writer,  if  expenence 

*  H.  H.  J07.  Esq.  Q.  a 


can  add  weight  to  testimony,  recollects  with  graU' 
tude  and  pleasure  the  iDoakmhible  benefits  be  re- 
ceived from  the  common-law  lectures  of  our  Univer- 
sity Memberf  at  tbe  Dublin  Law  Institute,  which, 
if  published,  would  rank  with  the  deservedly  admired 
course  on  contracts  by  tbe  late  J.  W.  Smith,  Esq. 

This  is  but  a  return  to  the  opinion  of  our  ances- 
tors learned  in  tbe  law,  and  carrying  out  the  object 
for  which  the  Inns  were  founded.  In  the  preface  to 
Mr.  Sullivan's  series  of  lectures  on  the  Feudal  Law, 
delivered  in  tbe  University  of  Dublin,  where,  after 
commenting  on  tbe  many  advantages  an  educated 
lawyer  may  confer  upon  sodety,  either  in  his  profes- 
sional or  sodal  character,  and  the  imperative  oec«k 
sity  of  his  having  in  either  character  a  competent 
knowledge  of  the  hiw%  which  magiaterially  or  judi- 
dally  he  may  be  called  upon  to  administer,  says, 
**  that  from  hence  likewise  abundantly  appears  tlie 
oeoesdty  of  proper  methods  being  laid  out  for  the 
study  <^  the  laws,  and  proper  Msistancebdi^g^veB 
to  tbe  youth  intended  for  this  profession.  This  wai 
always  allowed,  and  for  this  purpose  were  the  Inns 
of  Court  originally  founded;  and  it  must  be  owned 
that  in  ancient  times  they,  in  a  great  measure,  an- 
swered this  end.  Their  ezerdses  in  those  days  were 
not  mere  matter  of  form,  but  tests  of  the  student's 
profidency.  Their  leaders  laid  down  in  thdr  lec- 
tures the  prindples  of  particular  parts  of  the  law, 
explained  the  difficulties,  and  reconciled  tbdr  seem- 
ing contradictions." 

To  this  I  would  add  the  opinion  of  Lord 
Brougham,  whose  continued  seal  for  the  advance- 
ment of  legal,  as  well  as  every  other  spedea  of 
education,  must  necessarily  have  led  him  to  bestow 
mudk  consideration  on  the  sulnect.  Speaking  of 
the  utility  of  lectures  says:  Although  many  men 
leam  law  very  accurately  and  even  profoundly  by 
thdr  own  studies,  tiiey  would  leam  it  better,  and 
at  all  evenU  they  would  learn  it  easier,  and  save 
themselves  a  great  deal  of  fruitless  labour  in  its 
acquisition,  if  they  had  the  benefit  of  a  learned  and 
skilful  professor,  accustomed  to  teach,  and  who 
was  versed  in  the  didactic  art,  which  a  person  may 
be  very  ignorant  of,  and  yet  l>e  very  well  acquainted 
with  the  art  he  teaches."  And  iu  the  pamphlet  we 
have  adverted  to,  the  learned  author  expresses  him- 
self, p.  12:  "The  main  object  of  legal  education 
ought  to  be  to  guide  tbe  young  student  through  the 
labyrinth  whidi  the  law  presents  to  the  uninitiated, 
and  to  establish  legal  principles  systematically  in 
the  mind,  to  ground  him  as  a  lawyer  in  the  know- 
ledge of  prindples,  as  distiognisbed  from  a  mere 
mecbAnieai  oolleetor  of  cases." 

These  passasas  bring  fordbly  to  tbe  mind  the 
present  state  m  legal  education  in  this  country  as 
contrasted  with  that  of  the  ^iglish  Inns  of  Court, 
as  deseribed  in  the  quotation  first  made  by  my 
Lord  Coke,  (pref.  to  drd  Rep.)  i  uaA  at  the  pre- 
sent day  they  have  united  for  the  purpose  of  udly 
carrying  out  this  obje<^ 

At  a  cooference  of  the  deputations  from  the  Com- 
mittees of  each  of  the  Inns  of  Court,  3rd  June, 
1846,  tbe  following  propositions  were  agreed  upon 
to  be  (rflbred  for  adoption  to  thdr  reapeotive  Inns. 


t  Jossffh  Msiilsr,  Esq.  A.  M.,  Q.  C  P. 
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*'  That  it  is  expedieot  to  institute  rewards,  or 
litHiourB,  or  both,  by  way  of  encouragement  to  stu- 
dents who  may  be  willing  to  undergo  examinations. 

"  That  for  the  purpose  of  preparing  the  students 
for  such  examinations,  there  should  be  established 
four  lectureships  in  addition  to  that  on  Civil  Law 
and  General  Juriaprudenoe  already  eatabliibed  by 
the  Middle  Temple. 

**  That  the  suljects  of  tbe  additional  leeturea 
riiould  be: — 

**  1.  CoBstitatiMul  Lav,  Crimfaial  and  othw 
Crown  law. 

**  S.  The  law  of  real  property  and  conveyancing, 
devises  and  bequests. 

"  3.  Tb(we  branches  of  the  common  law  which 
are  not  included  in  the  two  last  beads. 

*'  4.  Equitable  Jurisprudence  as  administered  in 
the  Court  of  Cliancery. 

*'  That  the  lectureship  for  constitutional  law, 
criminal  and  other  crown  law,  should  be  maintained 
at  the  joint  expense  of  the  four  societies. 

"  Tiiat  the  lectureship  for  civil  law  and  general 
jnrisprudence  should  be  maintained  as  now,  at  the 
aole  expense  of  the  Middle  Temple. 

"^nd  that  the  other  three  lectureships  should 
he  maintained  at  the  expense  of  the  three  other 
■odeties  respectively, — one  for  each  as  shall  be 
hereafter  arranged  among  themselves. 

"  That  no  examination  shoiUd  be  required  of  any 
student  as  a  condition  preoedentof  his  call  to  the  Bar. 

**  That  every  student  should  be  required,  as  a 
condition  pre<Mdent  of  his  call  to  the  Bar,  to  pro- 
duce a  certificate  of  bis  having  attended  two  of  the 
courses  of  lectures,  the  selection  to  be  determined 
by  himself." 

These  suggestions  appear  mutatit  mutandis,  ad- 
mirably calcmated  to  form  the  foundation  of  a  plan 
for  the  guidance  of  our  law  authorities,  aansted  by 
the  DOW  experience  of  the  English  Benchers,  who 
have  since  brought  them  into  operation.  Taking 
them  for  the  presmt  as  such,  I  propose.  Sir,  with 
your  permission,  in  my  next  letter  to  consider  their 
pn^i^y,  and  the  manner  in  which  Uwy  would  be 
best  earned  ont  in  dMall.  But  the  present  season, 
when  every  persm,  public  and  private^  at^  and  cor- 
porate, is  seeking  oat  aome  meant  of  testifying 
their  joy  at  the  expected  arrival  oS  oar  gradons 
Sovereign,  to  ocHnmemorate  that  event  the  present 
would  appear  to  be  anapidous  far  tbelr  creation — 
that  Sovereign  herself  being  remarkable  for  her 
patronage  of  literature,  and  her  skill  in  the  fine  arts ; 
her  oousort  read  in  the  laws  of  England,  and  a 
bencher  of  Lincoln's  Inn.  B. 


We  purpose  to  give  extracts  from  the  evidence 
given  before  the  Committees  of  the  Houses  of  Par- 
liament, appointed  this  session  to  enquire  into  the 
Poor  I^w,  and  the  system  of  Receivers  under  the 
Courts  of  Equity  in  Ireland,  so  far  as  such  evi- 
dence bears  upon  le^  questions,  and  contemplated 
changes  in  the  law.  We  shall  commence  with  those 
portions  of  the  evideooe  which  bear  upon  the  law 
<^  judgments. 

HOUSE  OF  COMMONS. 
PooB  Law  Cohhittek. 
Montijort  LongfiMt        LL.J)^March  17. 
Will  yoa  atate  to  the  Committee  what  are  the 


principal  obstacles  to  tlie  transfer  of  land  in 
— I  conceive  the  facility  with  whidi  land  oThl 
encumbered  is  one  great  obstacle  to  its  nle  »j 
transfer ;  and  there  are  obstacles  in  the  wpemei 
caused  by  the  sale,  and  matters  of  that  kind^ 
the  great  difficulty  is  the  making  out  a  title,  dmh 
rogwds  the  land,  but  as  regards  all  the  snesabrta. 
oera,  who  must  be  satisfied. 

Is  there  any  other  difi'erenoe  than  that  which  tw 
have  alluded  to  between  the  laws  of  Eo^nd 
Ireland,  whidi  makes  it  more  diffitmU  to  trinfa 
pKnpert;  in  Irdand  than  m  EnglsodP-^Tbelavin 
Ireland  which  makes  a  judgment  anignabU  ka 
that  effect  also,  to  a  certain  extent.  A  jadgnat 
is  a  very  common  security  for  a  debt  in  IkW 
and  ajudgment  affects  all  the  property  of 
man  is  possessed  at  the  time  of  the  judgineot,iit 
which  he  may  afterwards  beoome  entitled  to; » 
that  if  a  man  sells  a  small  portion  of  lui  eititek 
cannot  give  a  title  to  it,  unless  he  disdiargei  altba 
judgment  debts.  The  practice  is  to  acconpuj 
every  mortgage  with  a  bond  in  double  the  UBaaiit 
of  the  mortgage,  and  a  warrant  of  attonei  oo^ 
ing  judgment  is  annexed  tothatbond.  Whaijog 
taut  of  a  bond  in  Ireland,  it  almost  alnji  wam  i 
judgment}  ajudgment  bdngso  maehiaiiiB^ 
course. 

Mr,  BnghtA  1  nndentood  yon  to  nr.  iki 
judgment  which  was  upon  the  property  u 
vidua]  extended  to  the  whole  of  his  property,  tbougli 
that  property  might  lie  in  thefonrprovincaofb- 
land? — Yes,  it  extends  to  the  whole  of  hiipn^j, 
wherever  it  lies.  I  may  give  an  imUmoe  of  a  gen- 
tleman who  owes  5,0<KML  or  6,O0OL  fw  jadgnient 
debu;  if  he  has  bought  a  house,  for  perUpi  8001, 
and  wants  to  sell  it,  he  cannot  sell  it  till  Ik  iudarpi 
all  his  judgment  debts. 

Would  you  alter  the  law  in  that  re^wct,  ntht 
each  judgment  should  not  extrod  over  mm  thu 
the  property  described  in  it  ? — I  should  nake  tbe 
judsment  what  it  originally  was,  and^TedKpvty 
holding  that  judgmrat  no  right  to  lute  esea&» 
against  any  property  after  it  bad  oesaed  to  be  tlx 
property  of  the  debtor,  just  as  penoDalprapatfii 
^tiucednov. 

JIfr*  Fi^^2  leaaehold  prouertj  ako?- 
The  late  Act  of  Parliament  has  made  lesiaoUfn' 
p«rty  sulyect  to  judgments  in  the  same  wn  mfm- 
holds;  that  is  the  Act  which  in  InHtDd  ve  all 
Chief  Baron  Pigot's  Act. 

Have  you  any  other  suggestion  to  uke  n  tp 
the  improvement  in  the  law  respecttng  the  tnnfe 
of  property :  what  would  be  the  predie  oomlitioD 
in  which  you  would  say  the  law  should  t»?-I 
would  have  judgments  placed  in  the  same  poa^ 
as  they  were  in  formerly ;  that  the  judgnmt  cre- 
ditor should  have  the  right  of  execution  tgaatt  lU 
the  property  which  the  debtor  had  when  be  took 
out  execuUon  against  htm,  but  he  should  not  han 
tbe  right  to  distarb  the  posaearion  of  tnv  pnnfawf 
of  real  and  personal  pnmerty  from  his  debtori  ad 
tbe  judgment  then  would  ceaae  to  ha  bb  flBB» 
brance.  . 

You  say  you  would  have  jndgments  pl««d  la 
the  position  in  whidi  tbw  were  formerly  i  ^ 
was  that  position  ? — The  change  was  mdnsl }  lb* 
The  statute  of  dtgil,  aa  it  is  called  vUUk  in 
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pnssed  in  13  Edward  I.,  gave  the  creditor  the  right 
to  proceed  agaiut  the  land  of  the  d^or,  and  the 
jod^gee  htUd  &»t  that  meant  the  land  which  he  had 
at  the  tine  of  the  jndgnient,  or  at  any  time  afl«'. 
That  waa  not  productive  of  much  mischief,  because 
the  exeeotioM  originally  were  only  taken  out  within 
a  year.  Afterwards  the  statute  of  scire  Jheias 
enabled  parties,  hy  means  of  the  writ  called  «dre 
facioM,  to  uke  out  execution  at  any  period  ;  and  it 
was  held  that  that  incidentally  gave  the  creditor 
the  right,  by  tlie  doctrine  of  relation,  to  take  execu- 
tion  against  any  laad  whidi  was  in  the  posaession 
of  the  debtor  at  any  time  after  the  judgment  was 
had  against  him. 

Have  yoD  any  su^estion  to  make  as  to  changes 
in  the  law,  by  which  the  evils  ariring  from  the 
facility  of  encumbering  land  in  Ireland  should  'be 
reme^ed  ? — I  ahonld  reduce  evny  mode  of  encum- 
bering land  to  one  mode  of  charging  it,  and  I  would 
not  permit  man  than  one  charge  to  be  on  the  aune 
dexKMOiiution  of  land,  and  I  would  not  permit  any 
trusts  of  that  dnrge  to  afihot  tiie  ownw  of  mo 
land.    Let  the  tnubt  ftf  (be  eharge  be  a  matter 
betwem  tbp  trosteea  and  the  etttuique  tnut,  pre- 
daely  like  what  happens  with  regard  to  the  fundi 
now,  wha«  the  Bank  takee  no  notice  of  trusts,  but 
will  do  with  the  funds  wfaatevw  the  trustees  desire. 
Then,  in  point  of  fact,  you  would  assimilate  in 
that  paiticolar  real  property  to  the  custom  now 
obswed  with  regard  to  personal  and  funded  pro- 
perty  ? — Yes ;  to  the  law  as  regards  funded  pro- 
perty ;  it  it  not  mere  custom,  but  it  is  the  law. 

Have  yon  any  other  observation  to  make  with 
regard  to  tke  working  of  this  measure  ?  (Encum- 
bered £statas  BiU).--No.  I  think  the  measure 
will  work  very  well,  bat  It  will  be  of  very  Httle  use 
to  Ireland  n&Iese  aooompanied  with  measures  to 
prevMit  the  making  of  encumbrances  that  is  now 
goiiitg  on.  There  an  stmie  estates  freed  firom  en- 
cnmbranoes  by  nks  under  the  Court  of  Chancery  j 
but  on  the  other  hand«  there  is  a  constant  aystom 
of  patting  on  ft«sh  encmnbranoes,  and  unless  you 
check  the  latter  procees,  you  will  have  Ireland  in 
the  Bune  state  as  before. 

Can  you  suggest  any  remedy  for  tiie  present  un- 
certainty of  title  in  Ireland  ? — I  do  not  think  there 
is  any  considerable  uncertainty  of  title  in  Ireland ; 
I  think  a  purchaser  in  Ireland  can  be  as  certain  of 
hia  dtle  as  a  purchaser  can  be  in  England ;  there 
is  an  expense  in  mailing  out  a  title,  owing  to  the 
numbw  of  enenmbnuDoei^  bat  thwre  is  no  nneer- 
taiMy  of  titlew 

Mr.  Br^t,']  Do  yoa  know  whether  that  is  the 
ofHoion  <rf  Endish  conveyancers  with  regard  to 
Irish  titles  ? — 1  do  not  t  bat  I  am  sore  that  the 
Eng'tiifc  eonTflyancers  do  not  understand  the  matter; 
they  do  not  know  the  law  in  b-dand,  and  I  do  not 
think  they  are  competent  to  give  an  opinion  upoo 
the  point  J  I  never  knew  a  tiUe  in  Ireland  shsJten 
in  the  slightest  desree^  exemt  where  there  was 
gross  neglect  on  the  part  of  the  parchaser,  and 
wliere  proper  searches  would  have  shown  that  the 
person  was  not  baying  the  property  of  the  proper 
person. 

Yoa  spoke  just  now  of  wliat  was  necessary  to 
prevent  the  accnmuladon  of  those  difficulties  in 
I'ulare :  do  you  concdve  tlut  any  measures  which 


have  already  been  submitted  to  Parliament,  as  far 
as  you  have  seen  them,  tend  to  prevent  the  recur- 
rence of  the  evils  which  are  now  complained  of  ? — 
None  whatever. 

At  this  moment  that  we  are  inquiring  is  the  evil, 
going  on  and  accumulating  throughout  Ireland  ?— 
It  is  going  on,  bnt  not  accumulating,  for  there  is  a 
double  process ;  at  one  end  selling  estates  to  pay 
encumbrances,  and  at  the  other  end  putting  new 
encumbrances  upon  estates  by  other  people ;  you 
may  for  some  years  have  one  process  going  on  a 
little  more  rapidly  than  another,  but  it  will  come  to 
its  average  again. 

As  the  process  is  gmng  on  at  both  ends,  can  yoa 
see  a  prospect  of  the  coilntry  being  restwed  fnnn 
the  condition  in  which  it  is  now  placed  by  those 
evils  7 — No^  no  prospect  whatever,  excqit  that 
ariuDg  from  a  hope  and  wish  that  the  country  may 
amend. 

Will  you  give  the  Committee  your  opinion  as  to 
what  is  necessary  to  bo  done  to  tmeck  the  growth  <^ 
those  evils  ? — To  alter  the  law,  so  that  a  man  who 
wants  money  beyond  what  his  income  will  yield 
him  may  find  U  cheaper  to  sell  a  portion  of  his 
estate  than  to  encumber  it ;  he  will  be  pulled  up 
much  sooner  when  he  sees  the  estate  going  from 
him  than  when  he  merely  signs  a  few  extra  deedit,  of 
which  perhaps  be  does  not  understand  the  full  effect. 
Then  I  would  have  each  encumbrance  expressed  in 
a  particular  form,  spedfying  the  land  on  which  it 
is  placed,  like  passing  personal  property ;  and  I 
would  permit  an  encumbrance  to  be  only  upon  one 
denomination  of  land.  My  idea,  then,  is  this,  that 
a  man  who  wanted  money  would  mortgage,  or 
rather  diai^  (because  I  would  put  an  md  to 
mortgage)— would  cbai^  the  Blackacre  with  it, 
and  let  the  rest  of  his  property  remain  untouched ; 
and  if  afterwards  he  wanted  more  mtmey  he  would 
charge  another  portion  with  that,  or  he  would  in- 
crease the  charge  upon  the  first  property,  still  hav- 
ing only  one  charge  upon  it ;  if  he  wanted  to  sell  any 
portion  of  his  property  he  might  sell  that  portion, 
because  there  would  be  only  one  charge  upon  it, 
and  he  would  not  be  obligm  to  discharge  all  the 
encumbrances  by  which  he  was  affected. 

When  yoa  speak  of  increasing  the  chaige,  do  yod 
mean  that  you  would  not  allow  a  man,  having  bor- 
rowed a  thousand  pounds  from  ^  on  a  certain  pro- 
perty, to  borrow  another  thousand  pounds  from  S 
on  the  same  property  ?— -l  would  not  allow  it ;  let 
him  go  to  i4  and  increase  his  charge  upon  that 
property,  or  go  and  charge  some  other  portion  of 
his  property  to  Bj  or  sell  another  portion  of  land. 

I  coUected  from  yoa  that  yon  traced  the  evils  of 
Ireland,  not  exclusively  to  registration,  but  to  regis- 
tration oombined  with  the  law  ctf  judgment  erwU- 
tors? — The  law  relating  to  jodgmeut  creditors  I 
think  also  a  bad  one,  ana  that  it  eratribntas  to  in- 
crease the  encumbrances. 

Your  great  prind^  as  I  ooUect  it,  is  that  the 
owner  of  a  real  est^  should  exercise  the  largest 
possible  power  over  it  while  he  fives  and  enjoys  it? 
— Yes. 

Is  not  this  jealousy  of  yours  with  respect  to 
charging  inconsistent  with  the  exercise  of  the  lar- 
gest power,  during  life,  by  tlie  owner?— I  do  not 
think  it  is,  for  it  relates  merely  to  bis  power  as  be- 
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twe«  two  iunoeent  parties,  as  between  a  purchafer 
and  the  eDOumbnmcer.  I  would  let  him  diarge  it 
Its  agaiDBt  himiel^  bat  I  would  not  let  him  charge 
it  as  against  a  pnrehaaer  from  himself. 

Why  are  jou  jealous  of  his  exerdsing  a  n^nor 
power,  namdyj  m  dianfi^  within  the  nXi  eiteot 
of  tlie  value? — Because  1  see  the  evils  to  which  the 
exercise  of  that  power  leads,  and  because  I  see  that 
it  is  a  power  which  is  naturally  liable  to  abuse. 

You  have  admitted  that  it  is  a  restraint  upon  the 
right  of  property  during  the  life  of  the  owner,  which 
restraint  you  think  must  be  imposed  for  the  public 
good  ? — It  may  be  called  a  restraint  daring  the  life 
of  the  owner,  but  I  do  not  think  it  is ;  it  is  merely 
limiting  or  pointing  out  the  manner  in  which  he  can 
raise  money  on  his  property ;  he  ceases  to  be  the 
owner  when  he  encumbers  it.  I  merely  say  that  he 
shall  sell  it  instead  of  giving  the  party  a  charge  on  it. 

As  I  understand  you,  you  would  have  no  portion 
of  his  land,  whether  it  be  a  field  or  a  township,  sub- 
jected to  more  than  one  chuge? — Yes,  si^jeet  only 
to  one  charge. 

I  collect  that  whatever  nay  be  done  with  regard 
to  arrears  of  poor-rate,  whatever  may  be  done  with 
respect  to  marriage  settlements,  or  even  with  respect 
to  primogeniture,  still  you  think  the  danger  of  aoca- 
mulatbg  ittcumbranoes  in  Irdand  would  be  left  un- 
touched, while  assignable  judgments  with  registra- 
tion continues? — I  think  so. 

What  would  be  the  effect  of  pladng  the  law  of 
debtor  and  creditor  in  Ireland,  quoad  judgments, 
exactly  on  the  same  footing  as  tbat  upon  which  it 
stands  in  England?— The  law  in  England  respect- 
ing judgments  has  been  altered  within  the  last  few 
years;  and  I  do  not  think  that  you  have  hadyetfUl 
experieooe  of  the  miscUef  of  the  alteration. 

Has  thane  been  an  alteration  of  the  law  of  Eng- 
land assimilating  die  law,  quoad  judgments,  to  the 
law  as  it  exists  in  Irdaiia? — Yes ;  a  judgment  in 
Eaglaod  is  now  a  mudi  more  formidable  lien  on  land 
than  it  was  formerly. 

Does  it  act  to  the  foU  extent  to  which  you  have 
gone  in  Ireland? — It  has  gone  to  the  foil  extent,  ex- 
cept b^ng  assignable ;  it  is  not  assignable  in  England. 

Is  that  an  important  difii»«nce? — Yes;  because 
It  makes  a  judgment  a  more  convenient  security,  and 
therefore  tendk  to  produce  the  habit  of  accepting  a 
judgment  as  a  security. 

And  being  assignable  it  superaedes  the  necessity 
of  holduig  the  deeds  ? — Yes. 

In  England  no  security  is  considered  first-rate 
without  the  possession  of  the  deeds  ? — That  was  the 
case;  but  I  think  it  poadble  that  a  contrary  habit 
will  grow  in  England  if  the  law  is  1^  unaltered. 

There  have  beu  two  gnat  alterations  in  the  law 
in  Ireland  with  respeot  to  jadfpiMoti^  have  there 
not?— Yes. 

When  did  th^  take  plaoe?— Thone  two  aKani' 
ttons,  to  which  reforenoe  was  made  yesterdayi  are 
hardly  to  be  called  dterations  at  aUXi  thay  were  in 
the  time  of  George  the  Third. 

Nothing  sinoe  then? — Noting  since  then }  they 
were  alterations  relating  to  tcire ^fiicias. 

There  has  been  no  alteration  in  the  operation  of 
the  law,  particularly  in  Ireland  with  respect  to  judg- 
ments ? — There  is  the  one  law,  making  them  assign- 
able. 

What  is  the  date  of  that?— I  think  ninth  Geo.  II. 


Are  you  able,  as  a  matter  of  legal  tmtorr  tn« 
that  that  alteration  has  been  foond  b  diteX!|l; 
neous  with  the  increase  of  eoennlmuioes  in  IniJ!i- 
— No;  I  am  not  able  to  state  thst  u  imltolrj 
history. 

Has  the  net  of  enonmbrances  been  more  widd, 
spread,  and  more  diflieult  of  extricstion  within  A 
last  generation  in  Ireland  ? — Within  the  lut  tv' 
generations ;  I  think  so.  I  have  seeD  manj  oU 
conveyances,  and  old  searches  for  title,  and  cenainU 
they  were  not  attended  with  the  asoe  difficoi^ 
that  more  modem  ones  have  been. 

With  r^rd  to  the  operations  of  jodgment,  tw 
not  the  mischief  of  judnnents  been  ver;  noA  io. 
creased  by  what  is  i»iled  the  Sberifi  or  Reeetm'i 
Act  of  1835? — Very  much;  and  stfll  intlKrii. 
creased  by  what  is  called  Pieot's  Act 

Do  you  think  Uiat  the  mffiBrenee  bstveai 
operation  of  the  laws  in  Scotland  and  in  Irduj 
mi^  be  explainable  ta  this  way,  that  tbeownthtf 
enoouraged  Um  fraikiea  of  the  peof^e^  todtbitia 
the  other  case  those  IMUies  did  notexiit?— j  tbiot 
thetthat  aooounts  for  a  great  deal  of  tbediffmnee. 

Was  not  the  extensive  use  of  j  udgmeots  in  Irehad 
eaosed  by  Uie  inalnltty  of  the  Roman  Cttboiiato 
grant  and  reorive  mortgages? — It  has  been tmt. 
times  attributed  to  that  caose. 

Do  you  attribute  it  to  that  cause  ?— T  do  pirtlj. 

Thwefore  the  confusion  in  our  titlei  fan  bm 
caused  in  fact  by  penal  laws  ?<— It  has  bees  iserewd 
by  penal  lawb 

Isaac  Butt,  Q.C^  MartA  22,  1849. 

Will  you  state  yow  (pinion  npoo  tbe  dfeet  of 
judgments  upon  landed  propnrty  r— I  hare  s  to^ 
strong  opinion  that  one  of  the  greatot  wiMA 
to  landed  property  in  Ireland,  and  wUck  ii  ia 
a  great  d^rw  tba  cause  of  its  {mot  abu^ 
rasBod state,  is,  that  jodgments are  oonnmin* 
ranoes  in  Ireland.  The  law  hi  fiighoid  and  'a 
Irdand  with  regard  to  judgments  is  etscttj  tke 
same,  widi  <Hie  exoeptioo,  which  may  perbpi 
have  caused  the  difibrenoe  diat  exists  b^een  tbe 
two  countries ;  and  that  is,  that  in  Ireland  tk 
judgment  is  assignable  by  law,  in  England  it  ii  do( 
assignable  at  law.  By  an  Irish  statute  passed  io 
the  reign  of  Queoi  Anne,  a  judgment  wsi  aide 
assignable  at  law  ;  that  is,  if  a  party  has  a  judg- 
ment against  another,  by  an  entry  on  thenoordtitf 
the  court  he  can  assign  that  judgment  to  anj  [le^ 
son.  By  this  entry  the  assignee  becomes  the  Iqil 
owner,  and  there  is  no  other  party  apoa  the  »■ 
cords  of  tbe  court  acknowledged  as  oner, 

And  his  interest  may  be  smd?— Yes ;  1  am  dii* 
posed  to  tiiink  that  tbat  statute  was  ptmd  id  oob- 
ssquenoe  of  what  are  callsd  the  Pt^y  Un-tte 
pSBial  Um  against  Roman  Catholics  boUiitf  DM* 
gages.  It  had  become  the  oUect  both  of  ae  Fro* 
testant  landed  proprietors,  and  oS  Roman  CaAoGa 
who  had  mmiey,  to  gat  a  seeuri^  npon  land  Ibu 
would  be  in  the  nature  of  a  mortgt^  and  ende 
the  law  ;  and  very  probably  tbe  sune  dreonutiDca 
have  led  to  this,  tbat  now  a  judgment  ii  a  tctj 
common  way  of  borrowing  money  in  Ireland  bj  i 
landed  proprietor  instead  of  mortgaging. 

Does  it  not  appear  a  very  natural  and  proper 
thing  that  judgments  should  be  as  asngnable  as 
any  other  kind  of  property  ? — It  does ;  but  1  tbintL 
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that  anything  is  impoliUc  that  gives  a  landed  pro- 
prietor fadlities  for  encumbering  his  estate;  and  I 
tbink  the  use  which  has  been  inade  of  judgments 
in  that  way,  has  led  very  much  to  the  encumbering 
of  land.  There  is  this  difference  between  judg- 
meots  sod  mortgages  wbidi  must  not  be  forgotten  ; 
a  judgment  is  a  oharae  upon  all  the  lands  that  a 
aian  Saa,  and  not  only  up<m  all  Uie  lands  Uiat  he 
has,  bat  npoo  all  the  lands  that  he  may  hereafter 
acquire ;  so  that  if  «  man  h«s  estates  in  every 
county  in  Ireland  in  small  lots,  the  iudpnent  ia  a 
charge  upon  them ;  if  he  sells  one  of  those  estates 
he  mast  sell  it  subject  to  the  judgment ;  and  if  he 
purchases  another  estate  in  another  couDty.  that 
other  estate  is  also  subject  to  the  judgment  There 
ts>  I  can  conceive,  nothing  more  mischieToa8>  and 
more  calculated  to  embarrass  property  than  the 
system  of  judgments  in  Ireland. 

Sir  J.  jramng'tofi.]  Is  not  the  unavoidable  effect 
to  charge  a  jud^ent  upon  any  species  of  property 
that  a  man  has  ? — There  is  no  provision  of  the  law 
which  enables  you  to  do  that. 

Mr.  Sr^hu\  Is  it  not  usual  in  mortgages  in 
EoglaDd  for  parties  to  insert  a  variety  of  property, 
far  more  than  is  necessary  for  tiie  real  security  of 
the  oMwtoigeeti  for  the  purpose  of  making  the  se- 
coiity  stw  more  aecare?  Does  not  the  luider  very 
frequently  wish  to  include  all  the  pnqterty  of  the 
party  to  whom  the  money  is  Imt? — I  should  think 
not  all;  in  practice  it  is  not  so;  but  very  often 
where  mortgage  and  judgment  are  collateral,  as  they 
generally  are  in  Ireland,  you  find  the  judgment 
affecting  a  number  of  estates  that  are  not  included 
in  that  mortage. 

Has  it  not  the  effect  of  encumbering  estates  un- 
necessarily, if  adequate  security  can  be  j^ven  to  the 
mortgagee  by  encumbering  only  a  portion  of  the 
estate,  instead  of  encumbering  the  whole  of  the 
estate  ? — Yes ;  and  a  judgment  affects  not  only  the 
estate  which  a  man  may  have  now,  but  any  estate 
which  he  may  at  any  period  of  his  life  hereafter 
acquire. 

Sir  Zr.  O'Aim.]  What  wmiUi  yoa  sw  if  it  were 
limited  to  the  estates  a  man  had  at  the  tiflM  ofob- 
tainii^  jodgmoit  ? — I  think  that  would  be  an  im- 
proToneDt  \  but  havbg  thought  a  good  deal  upon 
that  subject,  I  would  be  strongly  of  opinion  &at 
the  best  thing  that  could  be  done  would  be  to 
aboluh  the  law  altogether,  makii^  judgments  a 
i^arge  upon  landed  property. 

Sir  J,  /^uWiyfon.]  From  what  cause  has  arisen 
that  practice  of  granting  judgments  conjointly  with 
mortgages  iu  Ireland,  which  is  so  different  from  the 
nstem  (tf  raiung  money  upon  landed  security  in 
England  ?— It  is  a  very  singular  thing,  that  with 
the  law  the  same  in  the  two  countries,  with  the 
exception  of  the  judgment  being  assignable  in  Ire- 
land, biA  not  in  England,  Uiis  material  difference 
has  arisen ;  and  I  trace  it  to  the  circumstance  of 
jud^msDts  being  assignable  in  Ireland.   Tlie  prac- 
tice originated,  I  think,  in  the  penal  Uws. 

But  yon  would  abolish  the  i^stem  of  Judgment  ? 
— >I  would  abolish  the  law  of  making  judgment  a 
charge  upon  land,  as  it  now  is ;  I  would  allow  a 
laaded  proprietor  to  borrow  money  on  judgment 
under  the  penalty,  if  he  did  not  repay  it,  of  having 
bis  creditor  take  him  in  exectUion,  or  take  his  goods 


in  execution,  or  take  his  land  in  exeeutioo;  but  I 
would  not  allow  a  judgment  to  subsbt  as  an  ind^ 
finite  charge  upon  bis  land. 

Sir  J*  /'oArtn^oR.]  Is  that  system  carried  to 
such  an  extent  that  an  Irish  proprietor  wodld  find 
a  difficulty  in  raising  money  without  a  conjoitit 
judgment  r— I  do  not  think  money  would  be  leitt 
mm  without  a  ooi^oint  judgment.  If  I  mysdf  were 
advising  a  lender,  the  oommoa  practice  of  the 
ooontry  being  that  the  lender  should  t^e  the  s»- 
onrity  of  a  judgment,  I  should  advise  him  to  require 
that  security  to  heaven  to  him. 

Colonel  Vunne.J  The  recmvers  are  appointed 
under  the  Pigot  and  CyLoghlen  Acts  ?— Yes. 

Sir  y.  Chvham.']  Do  I  understand  the  effect  of 
your  evidence  correctly,  when  I  suppose  that  the 
encumbrance  oi  the  judgment  or  judgments  is  as  it 
were  concentrated  in  the  present  owner  of  the  land, 
so  that  however  small  the  sum  fw  which  a  judgment 
may  run  against  him,  he  cannot  part  with  my  por- 
tion of  his  estate  without  clearing  off  that  judgment 
debt  ? — It  is  so. 

Colonel  DumaaI  The  evil  effects  of  thst  system 
we  increased  by  the  recent  Acts  of  O'Loghlen  and 
Pigot?— The  act  introduced  by  Sir  M.  O'Loghleu 
envies  a  judgmrait  oroditor  to  obtun  a  receiver  m 
pietition  over  the  lands  of  his  debtor ;  it  did  not 
enable  him  to  sdl  his  estate.  A  judgment  eredicw 
oould  not  then  sell  the  estate  ofhis  debtor  during 
his  lif&  After  the  deaUi  of  the  debtor  he  had  the 
power  that  any  creditor,  whether  by  jndgmmt  or 
otherwise,  had  of  filing  a  bill  to  administer  the  as- 
sets of  his  debtor,  and  if  his  personal  property  wore 
insuffident  to  pay  his  debts  the  land  he  left  would 
be  sold.  But  an  act  introduced  by  the  present 
Chief  Baron  placed  judgments  on  a  totally  different 
footing.  It  made  them  actual  ohaiges  upon  the  land, 
equal  in  operation  to  a  spedfic  chaige  created  by 
deed.  By  the  operation  of  that  act  a  judgment 
creditor  can  file  a  bill  for  the  sale  of  his  debtor's 
estate  in  right  of  the  chaige  it  gives  him  upon  his 
land.  I  think  the  effisot  of  this  act  has  been  to  add 
to  the  embarrassmoits  of  the  landed  interest;  it  has 
multiplied  sdHs  and  raoeiven ;  and  I  think  that  these 
suits,  which  may  be  called  profligate  sidts,  that  is, 
suits  instituted  for  the  sake  of  the  costs,  hav«  been 
in  most  instances  instituted  by  the  (^»eraUon<rf'this 
act  Small  judgments  have  been  purchased  up  for 
the  purpose  of  instituting  a  suit.  Before  the  act 
a  judgment  did  not  eodtle  the  party  owning  it  to 
institute  such  a  suit. 

Sir  J.  Graham.']  You  would  revise  the  whole 
Uw  of  Ireland  with  respect  to  judgments  ? — I  have 
formed  a  very  strong  opinion,  and  I  think  npon 
very  good  grounds,  and  with  sufficient  experience 
to  enable  me  to  form  a  judgment ;  I  would  not 
make  a  judgment  a  chai^  upon  land. 

And  consequently  the  whole  process  of  appoint- 
ing receivers  under  judgments  would  fall  with  it?— 
Yes.  And  in  causes  I  thivk  the  ooorts  in  Ir^and 
grant  receivers  with  too  mu^  facility.  Recavers 
ought  not  to  be  appohited  in  cases  in  which  the 
teraiinstion  oug^  to  be  a  speedy  sale;  and  I  think 
if  some  ehai^^e  were  made  io  the  Court  of  Chancery, 
^e  effoct  ot  which  would  be  to  Ining  oanaes  to  a 
speedy  termination,  receivers  in  causes  woidd  die 
away  of  themselves. 
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Then  you  wonid  abolish  jndgmenta  ?— •!  would  { 
that  is,  I  would  not  let  them  be  a  chaige  upon  land. 

Mr.  P.  Scr(^.']  Would  you  allow  two  mort- 
gages to  extend  over  the  aame  property,  or  would  you 
preveot  that  ? — That  would  be  exceedingly  difficult 
to  do  by  a  legislative  enactment.  I  consider  there 
is  a  great  objection  to  a  legislative  enactment  inter* 
fering  with  a  man's  disposition  of  his  property ;  but 
I  would  not  give  him  any  facility  for  encumbering 
his  property ;  the  present  Registry  Acts  do  give 
him  a  facility.  But  I  am  afraid  it  is  so  interwoven 
with  the  country  that  it  is  almost  inpooible  to  get 
rid  of  it. 

Sir  J.  GraJum.']  Does  your  observation  apply 
to  any  change  of  the  law  with  respect  to  judg- 
ments ? — No. 

It  is  not  so  interwovoB  with  the  country  ? — No  ; 
if  the  present  system  were  changed,  yon  could  uot 
■ay  to  a  man  who  now  has  a  ji^ment,  "  We  wiU 
alter  yoar  security."  But.  there  is  not  the  least 
difficulty  in  saying  that  the  judgments  hereafter 
entered  up  shall  not  be  a  charge  upon  any  lands, 
or  that  any  lands  which  a  man  may  subsequently 
acquire  shall  not  be  charged  by  any  judgment  now 
entered  up. 

Therefore  you  see  no  difficulty  in  prospectively 
cutting  off  that  mode  of  charge  ? — No. 

And  immediately? — Immediately.  The  Pigot 
act  did  what  I  conceive  to  be  extremely  mischiev- 
ous in  relation  to  judgments ;  it  made  them,  for  the 
first  tim^  charges  upon  leasehold  interests  ;  there 
was  a  large  portion  of  properties  held  for  long 
leases  that  were,  before  that  act,  free ;  that  act 
made  judgments  charges  upon  all  that  interest. 
The  question  has  never  come  to  ajudidal  dedsiont 
but  1  Mitertain  the  opinion  that  by  the  recent  act 
of  Sir  Edward  Sugdeui  the  ptorinoo  ci  that  act 
baa  been  repealed  to  this  extent,  liiat  judgments  do 
not  now  affect  the  purchaser  of  a  chattel  leasehold, 
who  has  not  notice  of  them.  But  I  am  afraid  that 
in  practice  this  will  be  uoavaiUofi^  and  that  to 
guard  himself  against  any  risk  from  the  possibility 
of  notice,  the  purchaser  of  such  an  interest  will  stiU 
search  for  judgments.  If  he  does,  of  ooone  he  has 
notice  of  all  that  appear  on  the  search. 

If  it  has  pot  been  repealed,  does  the  Pigot  act 
render  property  held  under  long  leases  liable  to  l>e 
maoi^^  by  receivers,  which  it  was  not  liable  to 
before? — The  repeal  of  whidi  I  speak,  only  relates 
to  the  ease  of  a  purchaser.  The  judgment  has  in 
any  case  its  full  force  against  the  property  in  the 
hands  of  the  debtor ;  but  Pigo^  act  very  much 
embarrasses  the  sale  of  such  property ;  and  I  have 
pmonalTy  seen  the  inconvenience  of  it  Houses 
in  towns  are  very  often  held  for  a  long  term  of 
years ;  if  you  buy  a  boose  in  Dublin,  you  have  to 
search  for  judgments  u^nst  the  peraon  holding  the 
leasehold  estate,  exactly  as  you  would  do  if  you 
bo^ht  a  freehold  estate. 

'nil  the  Pigot  act,  leases  under  colleges  and 
under  episcopal  bodies  could  not,  in  the  case  of  a 
judgment,  render  the  property  liable  to  have  a 
receiver  appointed  over  it  ? — No ;  and  it  affects 
the  sale  of  those  properties  which  are  liable  to  be 
■old  in  execution  by  the  sheriff.  Formerly  a  lease- 
hold intwest  could  be  sold  exactly  in  the  eame  way 
as  the  fiiniitnre  of  a  hooie ;  but  now,  in  coiii»- 


quence  of  the  judgroenta  becoming  a  cliarge  upcm 
it,  this  is  impeded. 

It  had  the  ftirther  ^het  of  making  it  liable  to  |k 
managed  by  a  receiver,  which  it  was  not  liibleto 
before? — By  a  receiver  on  a  judgment;  there  »as 
another  effect  of  Pigot's  act ;  formerly  judgnmu 
did  not  bind  the  equitable  estate  i  if  for  instanoe  i 
landed  proprietor  had  an  estate  that  was  let  toi  99 
years,  and  he  sold  that  estate,  a  judgment 
the  landed  proprietor  could  not  bind  that  tenn ;  if 
the  purchaser  got  an  assignment  of  that  tenn  *ith> 
out  notice  of  the  judgment  against  the  proprietor 
he  got  the  estate  free  from  Uie  judgment,  bMaue 
the  judgment  did  not  bind  the  equitable  estate  un- 
less the  purchaser  had  notice  of  it.  Ilie  la«  |m 
been  changed  in  that  respect.  In  praetics^tnt. 
ever,  I  beUeve  the  jmtection  of  an  ootttaodim 
term  was  not  relied  on  in  Ireland,  oving  to  tic 
Rwistry  Act. 

Mein^  the  extension  which,  nnder  variow  ^ 
of  Parliament  has  taken  place  of  the  principle  d 
judgments,  with  all  those  evils  that  you  attai^  to  it, 
you  would  recommend  a  prospective  and  imnediate 
reversal  of  that  state  of  the  law  ? — I  woald.  I  do 
not  think  it  can  be  dme  too  soon. 
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Tke  Ommm^tk.  (hmtUmen  who  Jhtfour  Th.  Irish  Jubwt        i2q«,rto      th,  sevenU  CourU  o/ 
Im»  mnd  Bquity  in  Ireland,  are  m JhUow 
Coifc  «f  dMhiuj,  hi.  (  ^ 


-    A^ipWft  ,..„.  }  Jo"»  Pitt  KEKiiBvr,Eiq.,Bar. 


Court  of  Exchcqan-    (  J"""  Blackmaw,  Esq.,  snA 
Chamlw.....  ?        5*-  Hiceet,  Eiq..  BarriitetMt. 
C  Law. 


RaBi  Cowl.  , 


f  William  Bdkke,  Esq.,  and 

<  William  Johk  Duvbas,  Esq., 

f  Barristers-at<Law. 

r  CbaklksIIabe  Hempbill,  Esq. 
J  and 

1  William  Hicksoh,  Esq-,  Bar- 
(    ristera^  Law. 


Queen's  Bench,  includ-  (  Flobb«c>  M'CAaTtir.  E<iq.,iin>i 
ing  Civil  BUi  aad  Re-  j  Samobl  V.  Pbzt,  Esq., 

ffistrj  Appeals  C  BarrUtera>at-Law. 

Exoheqocr  of  Pleaa,  In-  C  CHAa,  H.  BaHPiiii.L,  Esq..  and 
eluding  Manor  Court  <  William  Hicesoh,  Esq.,  Bar- 
and  Registry  Appeals,  (  risten^t-Law. 


Common  PJeaa  )  Robbbt  GBirria,  Esq.  and  W.  (1. 


DUBUN.  AUGUST  4.  1849. 

Th«  Unmeet  of  opinion  wbich  exiat  between 
the  HMMrof  the  RolU  and  the  Masters  in  Chancery 
*»a  to  U»  eligWGtj  or  oon-eligibility  of  attorneys  to 
!)•  reoeirera  i>^U  tend  to  accelerate  a  change 

ie  tiM  vMAfKMOt  ayatem  of  the  management  of 
mutm  OBte  mw  oenrta  of  Equity.  "  A  hoase  di- 
vided egainat  iUelfcanQotstand."  That  change  we 
have  long  adTocated  as  important,  has  nov  become 

The  UMter  of  the  Rolla  hM  eaunciated  the  prin- 
eiplt  that  «n  attorney  k  not  eligible  for  the  office  of 
neeif«r.  and  that  *'oa  the  plaioeat  grounds  of  public 
poliej*  His  Hooor*a  obiervations,  or  rather  liis 
deliberate  jodgnieot  in  MolonjfV.NugeitU  lead  to  the 
eoDclvisioa  that,  in  own  court,  he  is  prepared 
to  act  luiTenally  on  tbi*  principle;  and,  in  the  case 
before  him*  he  eaforced  the  mle  vith  a  retrospec- 
tive  operation. 

Oo  tbe  other  hand.  Master  Litton,  in  a  carefully 
prepared  judgment,  has  expressed  his  dissent  from 
the  principle^  and  stated  his  own  deliberate  convic- 
tion, that  attorneys,  when  resident,  are  the  best  re- 
eavers*  Tbe  decision  of  his  Honor  has  been  re- 
versed, fad  the  Chancellor  has  decided  that  there 
is  Bondeof  awrt,  or  of  law,  to  prevent  the  appoint- 
meot. 

Tbe  evideooR  of  Sir  Edward  Sugden  before  the 
AconVer  CmmittM  vat  railed  on  as  implying  that 
the  rule ef  law  waa  against  the  appointment;  and 
be  oertaioly  Ooea  staU  tliat  the  practice  of  the  court 
wai  agajott  it,  and,  therefore,  that  the  (Jeneral  Or- 
der was  only  directed  against  attorney  ■  clei  ks  and 
appreptif^}  but  hii  unpremeditated'answer,  after 
a  r«tirem«Bt  of  three  yeara,  may  have  resulted 
fro«  mistaJte  or  a  lapse  of  memory.  The  practice 
of .f^pointing  independent  solicitors  to  Ite  receivers 
always  prevatledj  t,hat  of  appointing  ■  partner  of 


the  aoltdtor  for  the  plaintiff,  or  some  nominee  of  liis 
on  "  a  proper  understanding,"  at  one  time  also  e». 
tensivety  prevailed,  and  led,  we  do  believe,  to  the 
foulest  abuses  and  grossest  system  of  plunder  and 

jobbing. 

It  was  to  tliia  practice  Sir  Edward  Sugden  must 
have  alluded,  and  this  he  and  every  other  judge  haa 
discouraged,  but  we  fear  not  yet  entirely  annihilated. 
But  there  has  never  been  a  positive  rule  of  court  or 
of  Uw  disqualifying  attorneys,  disconneeted  with  the 
cause  or  matter,  from  being  receivers.  Speafcinf^ 
generally,  we  concur  in  ttie  view  of  bis  Honor  that 
practising  attorneys  and  barristers  are  not  fit  men 
to  be  receivers ;  those  of  both  olaases  who  have  much 
practice  are  very  unlikely  to  accept  tbe  appointment, 
but  we  think  it  uuwiie  to  lay  down  an  unchange- 
able rule;  but,  in  truth,  having  regard  to  the  only 
duty  of  the  office — to  receive — it  mutters  little  un- 
der the  present  system  what  mny  be  the  profession 
of  the  individunl  who  fills  it.  Under  existing  cir- 
cumstances an  inflexible  rule  it  certainly  ought  nut  to 
be;  and,  for  various  reasons,  a  discretionary  power 
should  be  vested  in  the  Master. 

It  is  impossible  for  the  great  majority  of  men  who 
are  really  competent  to  ml  the  office; — from  their 
education  an  land  agents — to  obtain  securities  to  that 
amount  and  number  wbich  would  give  them  an  ag- 
gregate rental,  upon  tbe  percentage  allowed  for  tbe 
collection  of  which,  they  could  live  independently, 
and  devote  themsdvM  entirely  to  the  management 
of  estates  under  their  controul. 

Mr.  M'Cay's  very  valuable  eridenee  >iefore  the 
Recuver  Committee  has  shown  that  the  vaat  bulk 
of  properties  under  our  Courts  of  Equity  ara 
small :  they  are  alee  scattered ;  or  -in  casea  m 
which  they  are  adjaeeot,  so  circumstanced,  thf^t 
tbe  former  agent  or  iHunioee  of  the  plaintifl^  fre- 
quently must  obtain  the  Reeeivership.  It  is, 
a  general  rule,  Inipoakible  to  oombiite  a  inffltAeflt 
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number  of  Recavenhipt  in  one  locality*  to  secure 
a  rendent  agent  who  will  attend  to  no  other 
dntiea ;  and  %veir  if  that  number  oonid  bft  ffwfill) 
it  would  be  Inunracticable  for  one  Inditidftal  to 
obtnin  the  hijimDer  of  diitiDCt  securities  that  ire 
required  by  ^  ivIeH  of  eourt  The  multipllcatfon 
of  recognizances  would,  in  most  cases,  be  nmnd  fk 
insuperable  bar. 

The  best  class  of  Receivers  are  men  educated  for 
the  purpose,  but  that  class  cannot  be  bad  in  most 
cases,  so  long  as  the  practice  of  the  eourt  remains 
analtered. 

If  then,  in  cases  of  small  properties,  the  court 
cannot  procure  the  undivided  services  of  a  well 
qualified  Receiver,  and  if  the  Receiver,  in  order  to 
iapport  himself,  must  unite  otlier  business  with 
that  of  his  office,  the  ot^ectlon  to  a  solldtor  la  no 
greater  on  that  ground  than  would  apply  to  any 
uidiTidnal  who  would  take  the  appointment  in  con- 
nection with  his  other  avocations. 

Other  reasons  may  be  suggested  why  the  rule 
should  not  be  inflexible.  Suppose  the  property  to 
be  house  property  in  a  town :  where  is  the 
superiority  of  bd  agricultural  over  a  legal  receiver? 
Suppose  again  that  the  family  solicitor  had  been 
the  family  land  agent  for  the  last  twenty  years,  and 
the  property  were  placed  under  the  court  for  the 
discbarge  of  a  judgment  debt  which  would  be  paid 
by  the  perception  of  two  years  rent ;  in  such  a  case, 
would  it  be  just  or  advisable  to  remove  the  former 
agent,  with  his  pre-existing  knowledge  of  the 
aatate  and  the  tenantry,  and  substitute  a  farmer, 
grocer,  or  absentee  land  agent  in  his  stead  ? 

In  discussing  the  capabilitiea  of  the  dUferent 
dastca  for  office^  the  important  testimony  of  Master 
Henn  and  Master  Litton  cannot  be  discarded,  and 
thnr  reasoning  is  almost  conclusive  in  favour  of 
solicitors,  but  only  so  long  as  a  system  continues  to 
exist,  which  is  so  cumbrous  and  complicated  that 
no  uninitiated  country  gentlemen  can  understand  it. 

The  grounds  of  public  policy  which  his  Honour 
adverted  to,  hut  did  not  state,  must  in  some  degree 
rest  on  the  fitness  or  unfitness  of  a  person  immersed 
in  other  pursuits  oogaging  in  one,  which  requires  an 
attention  he  cannot  bestow,  and  a  Icnowledge  he 
does  not  possess.  This  applies  very  generally,  and 
we  concede  at  once  that  town  aoHcitora  and  barris- 
ters in  praotice  are  unfit  to  be  receivers,  and  unques- 
tionably none  of  that  daii  shoaM  ever  be  appointed, 
orseektbeappdntmentt  but  there  may  and  do  exist 
Btmbera  of  both  professions  whose  early  habits  and 
pwiuits,  whose  tastea  and  cMmectioo  with  the  estate 
nuy  Motnently  qoalify  them  for  the  officii  and  we 
duHild  pause  before  we  laid  down  an  infloible  role 
of  exdusioD. 

Another  ground  of  public  policy — stated  to  be 
snflicient  to  disqualify  attorneys — is  the  tendency 
that  legal  men  have  to  create  coats,  to  "  give  more 
law  and  less  money,"  to  look  at  everything  through 
a  l^al  medium,  and  if  they  cannot  make  costs  them- 
edvea  to  oreete  a  job  for  a  brother.  It  is  idle  to 
that  too  uneheithis  system  has  not  been  adopt- 
and  it  is  notorious  that  numbers  <tf  estates  are 
thrown  into  tba  Court  of  Chaneery  to  oreato  oosta, 
bat  It  la  rather  the  olBee  of  soUoitor  for  the  receiver 
celTcr  than  that  of  leeefver-soUcitor  tiiat,  in  this 
view,  ie  the  really  desirable  appolntmeot. 


Delinquencies  and  deiiuquests  should  be  poniilaj 
in  proper  cases,  in  .every  ease  when  the  office 
receiver  d(  recdver^s  solldtor  is  fk^ettnd  oorTmHi* 
whetliet  it  be  ^  attorney,  privatogefadcnwD,  poee' 
laodkgrat,  or  farmer;  no  class  is  iiaaHcnIiiif. 
virtue*B  self  will  sometimes  bear  awq^er  oottird 
robes,  soiled  in  the  wrestle  with  iotquity."  Bat  u 
entire  body  is  not  to  be  puniriied  becsuK  it  poMcea 
unworthy  members.  The  opinion  of  Master  Ucu^ 
which,  founded  on  his  long  practice  ^  dewriuif 
attention,  is,  that  attorneys  ace  the  least  espti«ii 
receivers,  as  they  cannot  charge  for  atteodasca^gr 
for  advice  given  by  tliemselves  to  thamsdm.  W| 
agree  that  there  are  certain  items  tkej  ^a 
cbai^  for ;  but  there  are  law  procseduigt 
an  attorney  reodver  will  be  more  apt  this  i  W 
man  to  deem  necessary,  and  whidi  a  Ibair  tffl 
be  sure  to  sanction. 

The  Master  of  the  Rolls  has  appealsd  topiAflt 
opinion;  a  discriminating  pabUc  OjdBioa.Miki^ 
will  pronounce  against  the  eadusive  rale. 

It  is  one  thing  to  be  convinced  that  abnsndoagR 
— and  public  opinion  will  unhesitstingtj  ctkiHt 
in  that;  but  the  reflecting  pt^lic  will  diAfats 
the  mode  of  admioisterii^  correctives  for  ibw 
abuses.  The  CbaHceHcw  Iws  pdnted  eat  (Wis. 
take  into  wluch  his  Honor — actuated,  ws  bm  bd 
doubt,  by  the  sincerest  desire  for  the  pabUe|otd~ 
has  fallen,  that  lie  has  oonudered  the  qnestiaiam 
in  the  charaeter  of  the  legislator  than  tbst  of  ibi 
judge. 

The  Master  of  the  Rolls  cannot  ceteris  i 
stronger  opinion  than  we  do  of  the  nueuw'tj  fert 
thorough  reform  of  the  admiiristrMka  of  snai 
under  our  courts  of  Equity.  We  wut  i  oooofs- 
trated  governing  body,  acting  with  fdB«u&  ud 
trained  officers  on  a  uniform  system. 

But  we  must  distinguish  the  evils  of  s 
from  the  shackled  agents  who  have  to  esrrritoot; 
we  should  not  vint  on  the  l9itw  thon  e&aea 
which  are  chargeable  upon  the  fonnsr. 

We  have  felt  the  question  to  be  of  sadi  geml 
importance,  that  we  have  opened  our  cohnia  to 
the  letter  of  our  correspondent  P.  It  wu  aqse- 
tioD  on  which  we  knew  that  we  could  not  be  Ant; 
and  we  cannot  doae  thia  artide  without  ezjnaiw 
our  deep  regret  at  the  mode  in  whidi  tbt  Mnititi 
the  Rolia  baa  eipresecd  bia  qrfmoo,  towsidisbfr 
ther  judge,  who  nvrer  said  an  ungndon  tbf ; 
whose  courtesy,  whilst  it  never  iQtenersd  viihw 
firm  and  consdentlous  discharge  of  his  isHm,  In 
endeared  him  to  every  professional  msa  wki 
had  the  privily  of  practising  before  Ub. 

We  can  conceive  no  deeper  wound  eipible  of 
bdng  inflicted  on  the  administration  ofjutoiatUi 
country,  than  that  by  which  membenorUwnw  ; 
court  are  shewn  to  be  at  variance,  one  speaklig  dii- 
respectfullyof  the  opinion  of  the  other, iod  tlx otba  ; 
refdy ing  In  language  of  stroi^  retort.  Heo  is  U|h  | 
official  legal  position  should  be  guarded  in  tklraie 
of  language ;  an  expression  by  uien  of  spptmla 
of  dislike  to  an  Inditidual,  may  ttaks  or  nir  kb 
fortnoe.  When  one  judge  difftan  fre*  tsiXha,  if 
he  widi  to  preserve  the  respeet«f  the  pulriielbrtht 
jndidal  offioe,  he  will  treat  theopfaiioa  of  tbsjadp 
firom  whom  he  diSenb  viAi  eoorten  and  nspie. 
There  never  was  a'better  apbortaBlarja%(itkH 
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that  wUah  balls  tbem  **  to  CKpnai  their  own  opini- 
iM  wMi  loiiewtioit,  uvl  to  tnat  those  of  others 
wkhMMHm." 

— ♦ — 

To  Ou  Editor  of  At  In$k  JmuU 

Sv, 

To  Tonr  last  number  promised  to  recnr  to 
ttie  importsnt  qnesCkiti  of  the  propriety  of  appoint- 
ing nlidtors  as  receivers  under  the  courts.  Hav- 
in;  fpent  some  thoaglit  on  this  subject,  I  take  the 
libfTtf  of  addressing  yon  thereupon.  The  whole 
qiAmon  of  receiverships  under  the  Courts  of  Chan- 
my  ssd  Exchequer  has  been  lately  brought  much 
before  the  pabUc ;  but  the  attention  of  t^  profes- 
tion  has  been  particttlariy  tamed  to  this  peculiar 
branch  of  it,  by  a  series  of  judgments,  in  which  the 
practiee  of  noninath^  aa  receivers,  aolieitort,  or 
pmon  is  anj  vay  fai  their  eonfidenc^  has  been 
moBt  energetieaDj  denounced.  It  ii  true  that  tHir- 
ristm,  phyridansi  and  traders  wens  alsottigmatised 
as  hnpTDper  peraoDS  to  undertuke  the  office  {  thw 
ittdading  alasoat  nil  die  classes  amongst  which  wo 
canfind  men  trained  to  habits  of  thought,  of  methodi 
orofacenracy  ;  bat  it  is  quite  plain  that  the  ju- 
iidal  siiad  was  more  appalled  by  Che  enormity  of 
^pffnittinj^  one  solicitor  to  be  appointed,  than  it 
Todd  ixn  been  by  the  distribution  of  all  the  re- 
s^vtT^dpsaf  both  oonrts  amongst  the  other  dfs- 
qoaltfled  dsiaes.  Sir  Edward  Sugdea  in  his  ex- 
amiD^ioe  before  the  Select  Committee  of  the 
ConmoBi  on  ReoetTerships>*  stated  that  by  the 
pnetiM  of  Ae  court  a  solicitor  could  not  be  a  re- 
earer.  Had  not  the  aiisertion  been  made  by  so 
Wjr  aniaeat  a  jndg^  It  woold  haveaeeroad  impos- 
ribfe  to  safest  Aiat  soRelton  vere  Utherto  dis- 
qoallfled ;  sod  the  only  probable  mode  of  acoount. 
ingfor  the  opinion  is,  that  Sir  Edward  Sugdeu 
meant  to  confine  It  to  solicitors  in  the  cause.  The 
Master  of  the  Rolls,  however,  stated  to  the  Com- 
mittset  that  S!r  Edward  Sugden  was  under  a  mis- 
apprehension on  the  point,  and  the  doctrine  of  the 
text  books,  the  reasoning  of  Master  Litton  in 
Motonv  y.  Ni^ent,  (I  T.  J.  82S),  the  constant  prac- 
tics  of  both  courts,  and  the  Lord  Chancellor's  de- 
ation  in  GeottY.  Nwant^  leave  no  doubt  that  no  in- 
flntible  nrieeilsts  wnteh  binds  the  Masters  to  reject 
a  aoUettor  hi  esereising  their  discretion  as  to  the 
fIttMt  person  to  be  appointed  receiver.  It  does, 
however,  asen  very  doabtAil>  whether  any  single 
jodgs  has  U  In  Us  power  now  to  lay  down  any  such 
nde,  wHh  no  higher  aitthoriCy  In  lufrvoor  than  the 
recomnsndation  of  a  acAact  teranHCee  of  the  Com- 
mons. vUek  can  hardly  be  oonatdered  as  efibcting 
a  chan^  is  the  law  ;  etitl  lees  oagbt  any  one  to 
beponnbel^  tho  infiiollon  of  costs  for  having 
acted  opoa  tte  law  as  heretofore  understood.  Many 
of  the  msmbers  of  ^  SeleM  Committee  seemed 
nnpreasednMl  the  idea  Aiat  tatuM  might  be  ao- 
eompliriwd  by  A*  eotan^MS  o(  indlvldoals ;  but  m 
aetlttg  <m  tiio  great  tt^lm  **Aid»  toi  ot  I0  ad 
faidefu,"  Oft  M€4tftn^i  nftirmar  sbonU  be 
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careful  not  to  encroach  oa  the  duties  of  the  hlglw 
powers. 

If,  however,  a  principle  be  in  itself  correct,  much 
allowance  should  be  made  for  the  persMii  who,  ia 
attempting  to  carry  it  out,  should  even  exceed  the 
limits  of  his  jurisdiction ;  but  there  semis  grave 
doubt  as  to  the  expediency  of  the  proposed  rule. 
We  may  assume  that  the  organisation  of  a  staff  ot 
professional  agents — men  whose  lives  should  be  de- 
voted to  the  management  of  property,  is  for  the  pre- 
sent hopeless.  It  vofild  be  difficult  to  find  the  ma- 
terials from  which  to  form  such  a  staff,  and  the  opi- 
nions of  many  authorities  of  the  greatest  weight  are 
opposed  on  principle  to  its  creation.  For  some  time 
longer  it  is  certain  that  estates  under  the  courts  must 
be  managed  by  persons  not  possessing  any  special 
professional  quulifications.  Is  it,  under  those  cir- 
cumstances wise,  that  barristers,  physicians,  traders 
and  solicitors  should  be  absolutely  disqualified  from 
becoming  receivers?    Such  is  the  question. 

Almost  all  those  best  acquainted  with  the  maar 
agemeat  of  property  in  Ireland  dwell  much  04 
the  necessity  of  tlie  agent  residing  upon  or  near 
the  property  under  bis  care.  Amongst  tfaoee  whQ 
have  expressed  this  opinion  most  strongly  may  be 
mentioiied  the  Master  of  the  Rolls*  and  ifiiwter 
Brooke  it  the  report  of  the  Select  Committee  alio 
presses  on  this  point,  while  the  evidence  taken 
by  the  Land  Tenore  Commission  contains  many 
complaints  of  the  oon-reridence  of  agents.  With^ 
out  this  principle  all  hope  of  improvement  seeoN 
vain,  and  its  operation  will  certainly  exclude  any 
man,  law  or  lay,  who  does  not  reside  for  the  greater 
part  of  the  year  on  or  near  the  estate,  if  any  one 
can  be  found  who  does.  If  the  estate  be  one 
where  the  fees  afford  a  sufficient  remuneration  for 
the  whole  time  of  men  of  character  and  intelli- 
gence it  seems  but  common  honesty  aud  common 
sense  that  the  whole  time  of  the  receivers  should  be 
devoted  to  it,  and  the  court  may  well,  in  such  easeSf 
insist  on  bis  relinquishing  all  pursuits  which  may  in 
any  way  distract  him  from  his  duties.  But  it  an-' 
pears  from  the  evidence  of  Mr.  M*Cay ( that  scarcely 
12  per  cent,  of  the  estates  under  the  courts  amount 
to  £1000  a-year,  the  receivers  fees  on  the  remain- 
ing 88  per  cent.  »re  consequently  below  £5l>  per 
annum.  Who  will  give  up  all  other  employment 
for  such  a  salary  ?  Is  it  likely  to  be  a  man  of 
*'  independent  character  and  personal  influence  ?" 

When  the  estates  under  the  courts  are  concen- 
trated it  may  be  possible  for  oue  person  to  under- 
take the  management  of  several ;  but  they  are  fre- 
quently much  scattered,  and  the  choice  must  then 
be  made  between  a  man  whose  active  labour  is  worth 
but  £50  per  annumt  who  cannot  procure  any  higher 
remuneration,  and  one,  a  portion  of  whose  more 
valuable  time  is  already  occupied.  Can  there  be  f 
doubt  which  to  choose  r  Surefy  where  the  receiv* 
ersltip  ia  so  small  that  its  feps  cannot  .purchase  tb^ 
u'liole  attention  of  a  conipeteut  person^  the  best  poa- 
sible  arrangement  is  to  employ  a  purtion  of  tite  tioie 
pf  one  who  has  already  some-othfr  qccupatioti;,:  1^ 
.wiU  be  conceded  then  that  the  receive^  may  have 

-  *  C*:  8el.  Com.  p.  M,  qa.  Iljff;  |i.*i63,'qtt.  llffa/'  ' 
t  Rv.6«l.  CMl.p.  ia.qB.  JSStolAI  ;p.  18,  qu.  199,  191' 
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]>ome  other  employment.  We  have  seen  that  he  must 
live  on  or  near  the  estate;  the  most  suitable  resident 
in  the  neighboorhood  innst*  therefore,  be  appointed. 
N.ow,  what  are  the  component  parts  of  rural  soeietv  ? 
which  of  its  members  are  best  qualified?  Clergy- 
men are  excluded  by  statute;  traders,  physidans  and 
solictors  by  the  proposed  rule;  there  remain  land 
[uropriptors  and  fanners.  But  what  proportion  of 
the  land  proprietors  wonid  accept  receiverships? 
What  proportion  of  those  who  would  accept  them 
are  capable  of  fulfilling  the  duty  ?  Do  they  in  ge- 
neral manage  their  own  estates  so  well  as  to  make 
them  models  for  imitation?  If  not,  why  do  we  ex- 
pect more  favourable  results  where  there  are  less 
powerful  motives  for  exertion?  It  is  to  be  feared 
that  too  many  of  our  country  gentlemen  are  sadly 
deficient  in  those  habits  of  business  and  accuracy  by 
which  alone  property  can  be  satisfactorily  adminis- 
tered. As  a  normal  school  for  proprietors  the  arrange- 
ment might  be  valuable,  buttt  would  hardly  be  just 
to  complete  their  education  at  the  cost  of  encum- 
bered estates.  Farmm,  when  men  of  intelligence 
and  education,  frequently  make  excellent  receivers; 
hut,  nnfortunatelyt  the  number  of  farmers  who  pos- 
sess those  qualifications  is  very  limited.  In  many 
parts  of  the  country  there  are  few,  if  any,  above  the 
rank  of  manual  labourers;  and  even  the  agricultural 
knowledge  of  too  many  of  those  who  consider  them  • 
selves  of  a  higher  grade  is  limited  to  the  alternation 
uf  exhausting  white  crops  with  scanty  pasture.  Al- 
most all  who  live  in  the  country  have,  at  least,  such 
in  knowledge  of  farming;  but  those  whose  chief  pro- 
fession is  not  agricultural,  have,  in  general,  the  addi- 
tional merit  of  not  being  wedded  to  old  and  erro- 
neous systems. 

It  does  indeed  seem  difficult  to  say  why  the 
classes  mentioned  in  Reynolds  v.  Reynolds  [cited  in 
Geats  v.IfttgeHt,  (I  Ir.  Jur.321)]  were  singled  out. 
If  inconsistent  occnpation  be  an  objection,  (and  we 
have  shewn  that  it  cannot  be  considered  a  ditquali- 
JleaUon)t  it  applies  as  much  to  those  who  were  ad- 
mitted to  be  qualified.  The  business  of  a  large 
fanner  must  demand  at  least  as  much  of  bis  time 
as  that  of  a  trader  in  a  small  town,  a  country  doc- 
tor, or  a  local  attorney.  That  seems  to  be  the 
only  objection  pressed  against  two  of  the  classes ; 
but  with  r^rd  to  solicitors  as  receivers,  a  further 
prejudice  seems  to  exist,  apparently  fonnded  partly 
on  a  species  of  legal  ficdon,  that  they  are  always  in 
the  superior  courts  attending  to  their  clients'  inter- 
ests>  and  a  completelgnorance  of  the  existence  of  such 
beings  as  country  attorneys ;  but  chiefly  npon  the  idea 
that  they  are  in  some  way  or  other  interested  in  in- 
creatiDg  the  law  costs  of  the  eatat&  The  simple 
answwto  thia  is,  tiiat  they  are  not,  and  can  not  be 
so  intereeted,  for  the  practice  of  the  court  wIU  not 
|»ennit  them  to  act  in  their  own  behalf.  It  is  some- 
ttmet  hintod,  that  in  ordw  to  evade  this  rule,  they, 
vUla  actually  doing  the  buiinesa,  and  receiving  the 
profits,  use  the  name  of  other  solicitors.  It  might 
b*  a  suffldent  answer  to  say,  that  even  the  Select 
Committee,  thongh  not  a  little  actuated  by  some- 
tblog  of  the  prejudice  against  lawyers  which  dis- 
tinguished the  Lack  Learning  Parliametttf  could 
procure  no  evidence  of  any  such  case  ;  but  when  we  I 
recollect  that  the  ootirt  exercises  a  most  summary 
jorisdiction  over  its  irf&iera,  that  any  solicitor  who 


was  convicted  of  such  a  fraud  would  very  yrMAj 
be  struck  off  the  roll,  and  that  any  atton^  pt^ 
milting  his  name  to  be  so  osed»  vioteted  i  islii* 
oath,  we  must  believe  tliat  if  aueh  cases  do  om^ 
they  are  very  ezceptionaL  while  the  aiqmstKg 
of  farmer  reiodvera  does  not  prevent  at  hat 
equal  stupidon  of  similar  fraud.*  fifastv  Un^ 
in  his  very  able  judgmoit  In  Moh^f  v.  JVi|a4 
(1  Ir.  Jur.  322,)  shows  bow  moCfa  the  legallssss 
ledge  and  business  habits  of  a  scltdtor  nenv 
may  often  save  and  benefit  the  estate,  sod  eite 
going  quite  so  far  as  to  say  that  they  sbooU 
ferred,  there  certainly  doee  not  seem  an;  aHai- 
reason  for  their  exclusion. 

The  report  of  the  Select  Committee  reeoaab 
"that  the  receiver  should  be  resident ootrMV 
the  property,  acquainted  with  agricttliarr,  dl'tk^ 
pendant  character  and  personal  influmee.''  Siv 
is  such  a  man  most  readily  to  be  proenrcd? 
narrowing  or  by  extending  the  qualificadoD  r ' 
are  not  so  many  sndi  men  in  every  ^Ustrict  is 
laud,  that  it  is  espedicDt  to  reduce  tbe 
from  whom  to  select.        the  office  be  nudshp 
haxardous,  let  the  difficulty  of  arrai^Dg  nerij^ 
be  diminished,  let  the  Master  have  more  ^pM|| 
nity  of  testing  the  fitness  of  the  canAdstei,  mi| 
may  hope  for  at  least  some  such  appMotaM 
The  report  of  the  Committee  of  the  Lsw  Sodi^ 
gives  some  most  valuable  suggestions  for  iktlif 
provement  of  the  practice  in  appointii^  ituiMl; 
going  pretty  deeply  into  the  details  reqnilito 
carry  out  the  prindple  of  careful  sdeetioB  sddni 
by  the  Master  of  the  Rolls  and  the  Sdeet  CiMft* 
tee;  and  by  the  working  of  some  sDOh  juiiuc^ 
may  we  hope  to  see  a  better  class  if  jwin>i| 
which  is  not  likely  to  be  produced  by  a^tdntf 
exclusion— of  all  interns,  that  most  oppoNdtote 
feelings,  the  tastes,  and  the  tendencies  of  tlmigt 


Report  of  the  Committee  tfihe  SodglfofAsJUK^ 
neys  and  Solicitors  of  Irefand,  ommvi^4 
managing  Estates  by  Receivers  nader  the  Om 
of  Chancery  in  Ir^and,  mnth  tht  na'^^f 
the  Committee Jbr  the  improvememt  ^thsff*^ 
^stem. 

We  have  considered  the  sulyect  oFthemsB^iMBf 
of  estates  by  Recdvers  under  the  Court  of  O*- 
eery  in  Ireland,  and  b^  to  state  thstwe  cosetiw 
the  dunge  <rf pn^fierty  likely  to  take  P^*'**'*' 
seqaenee  of  the  meaaures  no«r  before  MiiB'n^ 
the  probable  demaaa  in  the  number  of  trim"' 
Reodvers,  which  will  be  comequeot  on  tketil  to 
amend  the  law  omicemiiig  judgmenti^  '''^'liv^ 
passed  and  the  oapabiMtv  which  exists  efi"^*^ 
the  present  system,  render  it  exoeedii^I;  ^"""f* 
ble,  that  any  new  tribunal,  or  new  inac^oen  » 
the  management  oC  estates  in  the  bas^oftfas  Co«t 
of  Chancery  shwUd  be  established;  wynMSHn" 
the  kind  must  entail  s«iouf,  exp^M^  on  oswa 
estates,  an^he  Witors  of  the  Gooi^  »>'^il'?| 
be  difficult,  if  not  impracticable^  to  rareses  tovw 
extent  offieert  and  assistanta  would  be  requix"  ^ 
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mcbatribooalforan  effloient  discbarge  of  its  dutiefl. 
The  fffewBt  *7item  aecures  the  important  principle 
gfmluog  weh  estate  defray  its  own  expenses  of 
ggmgeawirtf  and  no  more,  and  oil  that  is  reqaired 
ii  to  add  to  the  despatch  of  business,  to  diminish 
at|MBSB  Bod  to  place  the  management  of  estates 
the  Court  upon  an  improved  footing,  and  we 
iKiif  opimoo  that  tbb  can  be  aoeomplished  with 
^  isd  by  rafbrou  inmlving  no  Aiodamental 

For  Ae  pnrpoae  of  earryinc  out  these  Tlewi,  we 
taggtit  tbattlw  jurisdictloD  of  the  Masters  in  refer- 
t>  the  nanagcHiient  and  setting  of  estates  under 
tbs  oostroal  of  the  court  should  be  enlarged,  and 
jD  pirticalar  that  they  should  be  enabled  to  mak^ 
tMMs  for  terms  not  exceeding  SI  years,  without 
the  fionaent  of  the  inheritor,  adopting  in  suitable 
eMM  the  form  of  lease  prescribed  by  the  9th  &  10th 
Vibc.  U2,sod  that  they  should  be  empowered  in 
ril  eaoHS  and  matters  to  entertain  applications  for 
niae^m  ia  rants,  and  with  or  without  the  con- 
Hotofthe  parties,  and  whether  the  tenants  hold 
by  Imms  or  not,  to  make  auch  reductions  as  they 
nj  Abk  properfer  any  period  not  exceeding  the 
^mcj  of  (iM  ea  use  or  matter,  and  that  the  Has- 
Mswhsalittiiig  property  diould  be  at  liberty  to 
l^tfom  irith  sactifity,  w  take  any  description  of 
NSHtejtb^  nsy  tbfaik  sutttUe  to  Uie  eireamstances 
of  ttdi  paraeouir  eaae. 

Thtt  tW  Master  sboold  bave  power  to  delegate 
to  tke  rsMiver  aathority  to  act  in  certain  cases 
oD  Ilia  ova  jodgnent  without  coming  to  him  for 
braial  ofdin;  but  in  such  cases  the  receiver  should 
be  refposMble  for  his  acts,  and  should  on  the  next 
proptf  oeeariou  bring  the  matter  before  the  Master 
for  hit  approval  and  confirmation ;  and  that  the 
Milter,  00  the  application  of  any  party  interested, 
ilwald  be  at  Hberty  to  enquire  into  any  matter 
cooDected  with  the  management  of  the  estate,  and 
the  conduct  of  the  receiver,  without  any  order  of 
nfoesee  from  the  court  for  that  purpose. 

Wkh  the  view  of  securing  in  every  ease  the  ap- 
pokKmat  of  the  most  eligible  person  as  reoeiver, 
tbtt  It  ihoald  be  th«  duty  of  the  solicitor  baving 
tks  csrriage  <^  the  order  for  the  sppointment  of  the 
nednr,  to  insert  advertisemoits  in  the  local  papers, 
itadog  shortly  that  a  receiver  is  to  be  appointed 
over  the  ftfoperty  in  questitm ;  and  that  all  persons 
sre  tt  liberty  to  send  in  applications  to  the  Mas- 
tH  ind  the  solidtor  ;  and  that  any  applicant  may 
be  pot  in  nomination,  and  that  the  Master  may  \m 
at  uberty  to  appoint  any  such  person,  although  he 
uj  Dot  hsve  been  pat  forward  on  behalf  of  any  of 
the  puticB  hi  the  cause  or  matter,  and  in  further- 
sacs  cl  tht  same  object  of  having  the  most  efficient 
sad  dyUs  persona  appointed,  that  the  present 
nodrofgifiaitflsnirlty  sboold  ba  altered.  That 
(jbeaerarity  Guarantee  Sodety,  or  of  any 

other  pobllcconipai^  approved  of  by  the  Master 
■kopU  he  accepted,  or  that  the  receiver  ahould  be 
atlibert;  to  Iraasfer  tO  the  credit  of  the  cause  or 
■attsr  la  amount  of  Government  Stock  not  ex- 
sMiogotts  gear's  income  to  be  dealt  with  in  a 
mnntar;  way  on  the  order  of  the  Court  or  Master, 
or  diat  the  security  by  recognizance  should  be 
Inutsd  to  one  year's  income;  and  that  every  re- 
eeifcr  viibin  six  nontbs  afW  Us  appfrintment,  and 


within  six  months  after  passing  each  account,  with- 
out BiTy  special  direction  for  the  purpose,  should 
file  an  affidavit  in  the  Master's  office,  stating  the 
amount  received  since  his  appointment  or  last  ac- 
counting, the  amount  disbursed  by  him,  and  the 
net  balance  then  in  his  bands,  and  that  such  balance 
should  be  then  invested  or  otherwise  disposed  of  as 
the  Master  should  direct. 

Thst  in  all  cases,  unless  the  Master  should  other- 
wise direct,  applications  in  reference  to  the  man  • 
Bgement  of  estates,  and  the  letting  of  lands  should 
be  made  to  him  on  noUce  to  the  parties  -  without  a 
statepieDt  of  facts  bdng  filed,  and  that  the  Master 
should  make  such  order  thereon  as  may  be  neces- 
sary. 

That  a  separate  book  should  h'e  kept  in  the  office 
of  the  Master,  in  which  should  be  exclusively  en- 
tered all  orders  and  directions  in  reference  to  re-' 
Ceivers,  and  the  management  and  letting  of  estates ; 
that  copies  of  such  orders  signed  by  the  Master's 
examiner  shonld  be  a  sufficient  authority  to  the  re- 
ceiver for  acting  thereon  ;  and  that  this  receiver's 
book  should  be  open  to  the  parties  and  their  solici- 
tors, to  inspect  and  extract  therefrom  without  fee, 
(certified  copies  when  required  to  be  paid  for.) 

That  receivers'  accounts,  after  being  vouched 
and  passed,  shonld  remain  in  the  Master's  office, 
and  at  regular  periods  be  bound  up  and  indexed, 
and  afaoold  not  be  filed  in  the  register's  office,  but 
that  the  Master  should  certify  to  the  court  that  he 
bad  passed  and  allowed  the  account,  and  stating 
the  amount  of  the  receipts  and  disbursements,  and 
the  balance  due  to  or  by  the  receiver  on  foot  of  the 
account,  and  which  certificate  shonld  be  of  the  same 
effect  as  that  now  annexed  to  the  receiver's  account, 
and  that  the  receiver's  solicitor  should  not  be 
obliged  to  take  out  an  office  copy  of  his  own  account. 

That  the  expenses  attending  the  management  of 
estates  under  the  court  may  be  curtailed  by  a  more 
careful  and  economical  mode  of  advertising,  and 
by  diminishing  the  present  heavy  fees  payable  on 
office  cofnes,  which,  in  most  itnlances,  are  much 
higher  than  those  pafd  In  England,  and  as  we  un< 
derstand  there  is  a  large  surplus  arising  from  the 
fees  paid  to  the  credit  of  the  **  SuitorsT  Fee  Fund** 
account  of  the  Court  of  Chancery  In  Ireland,  we 
suggest  that  those  fees  should  be  now  teduced  in 
pursuance  of  the  set  6th  ft  7th  W.  4,  c  74. 

Signed  on  behalf  of  the  Committee  of  the  So- 
ciety of  the  Attorneys  and  Solicitors  of 
Ireland, 

WILLIAM  GODDAKD.  Chairman, 

PnBSlDKKT. 

Solicitor^  Bwtdingt^  Fmw  CtmrtBy 
Ath  July,  1849. 


HOUSE  OF  COMMONS. 
PooB  Law  Comm;ttce. 
James  A.  ZoKwm,  .filiy. — Ifoy  18. 

9798.  Mr.  SrigkU']  What  ia  voor  profession  ? 
— I  am  a  barrister  of  ten  yearr  standings  and  I 
have  been  Professor  of  Poutical  Erandmy  in  the 
Univer«ty  of  Dbblln. 

9799.  Havft  you  ever  conridered  the  laws  relat- 
ing to  the  aiUe  and  tramfer  of  land  in  Ireland  ? — 
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Ym,  I  hive ;  I  have  practiced  in  the  court*  of 
Eqattj,  and  am  familiar  with  thoae  lawa,  aod  have 
davoted  a  good  deal  of  conrideration  to  them. 

9802.  Are  tboie  laws  to  which  you  have  referred 
principally  those  which  affect  the  purchase,  the 
aale,  aod  the  tiwufer  rad  poateariou  of  real  |»o- 
perty  ?^Yea. 

9803.  Will  you  state  what  We  obstacles  the 
Uansfer  of  land  in  Ireland,  which  hare  come  under 
your  . notice  — I  thiolt  the  prindpal  obstacles  are, 
the  expense  and  delay  of  searches,  the  difficulty  aod 
uncertAinty  of  title,  and  the  number  and  coaaplica- 
tion  of  enoumbrances. 

;  9804.  With  regard  to  searches,  Is  it  not  ft  faot 
that  in  making  out  a  title  it  is  necessary  to  search 
for  «  very  kmg  period,  say  50  or  60  yearsi  so  that 
the  purchaser  may  be  certain  that  there  is  do  en- 
cumbrance nor  any  past  settlement  that  may 
endanger  his  title? — lesf  the  rule  is  this:  the 
Abstraot  must  commence  60  years  back  t  the  pur> 
flhaser  then  will  require  searches  against  every 
party  who,  during  those  j60  years,  appears  oo  the 
ftbstraet  to  have  had  u  estate  in  the  lands  s 
searches  most  be  had  in  the  regirtry  againat  that 
party  duriog  the  whole  period  in  whioi  m  had  any 
estate  or  interest  whidi  ooidd  enable  him  to  affset 
the  lands. 

9805.  Will  you  explain  why  there  axisU  that 
neoessity  of  making  searohes  for  60  years  hack  ? 
— There  are  several  reasons  fbr  it  {  the  principal, 
of  course,  is  the  existence  of  family  settlements  and 
the  law  of  entail  i  another  is  the  present  length 
of  the  period  of  linutatioos.  According  to  the 
present  lav,  a  party  having  a  right,  may  assert 
i(  %t  any  period  witUn  twenty  years  i  and  if  he  is 
under  what  is  called,  techuioilly,  disability,  a  still 
further  period  is  ^ven  to  htm,  so  that  very  fre- 
quently, after  a  li^we  of  30  yean,  a  party  may  come 
forward  and  assert  title  to  the  lands.  1  met  a  case 
very  lately,  in  which  a  party  bad  been  io  America 
for  tliirty  years ;  he  left  tliis  country  for  America 
before  his  right  accrued,  aud  after  seven  years  he 
was  believed  to  have  died ;  the  properly  was  dealt 
with  by  his  brothers  during  all  that  period  as  if  it 
had  been  their  own  4  b«  came  back  at  tite  eud  of 
thirty  years ;  there  was  no  statute  of  limttiitions  to 
bar  his  property,  and  of  course  be  recovered  the 
property.  AH  these  drmmataoces  render  it  ne- 
cessary that  the  abstraet  ahould  go  back  for  a 
period  of  sixty  years. 

9808.  Does  the  cost  of  transfer  depend  upon  the 
amount  of  the  porohase-fnooay,  or  is  it  dependent 
upon  a  variety  of  other  droumstanoes  7— The  cost 
of  the  transfer  does  not  bew  any  proportion  to  the 
amoant  of  the  porchase-money if  1  am  proceed- 
ing to  sell  a  small  portion  of  a  large  estate^  it  Is 
very  nearly  the  same  expense  as  if  I  sold  the  entire 
of  it,  because  there  most  be  the  same  searches  both 
in  the  registry  and  for  judgments,  and  the  only 
difference  would  be,  perhaps,  the  stamp  upon  the 
conveyance.  The  eicpenoe  of  fhe  investigation  of 
a  title  to  a  very  snail  lot  of  land  is  very  nearly  as 
great  as  the  expense  of  investigation  of  a  title  lo 
a  l^rge  lot 

9809.  And  Is  it  not  a  fact  that  on  large  pro- 
paftiea  there  is  Ukely  to  be  greater  number  of  en- 
euwiMWMe,  Mid  that  as  they  M  atUeh  to  tbw  smsH 


property  aboot  to  be  sokU  dpy  *xpa«ss  sT  hwHL 
geting  the  title  for  thasawill  fnfmtfv%tmfJh 
incre.ssed.  because  of  its  being  a  portion  of  a  ImIi 
property  ?— Certainly  i  you  «annat  get  wail  |3 
tttW  to  th»t  amnll  peitioe  wiihoat  pne»i^ 

;  raleaaa,  er  a  eatbfiKtioii,  frpm  every  sntasihmeB 

I  who  affeets  ih«  entire 

I    9810.  Therefore  witU  regard  to  ma^  w  ^ 

I  deeply  enotimbered  estates  in  Iielaod,  then  ii  i|. 

I  most  an  entire  impossibility  of  a  portion  of  Ut 
estate  being  disposed  of? — There  isi  aid  ii  tl^ 
same  way,  when  parties  are  goiqg  to  sail  by  pnnn 
oontraot,  it  deters  them  from  setting  ep  tb 
lots,  which  otberwiss  weald  bea  very  adnaliMMi 
proceeding,  because,  generally  spesking,  tlu  .q, 
oliase<mouey  is  hjgher  when  the  estats  is  Mt  h  g 
small  lota,  but  the  eapenae  whicli  Alls  npin  ^ 
these  lot*  deters  partle*  fnm  dwog  that)  «dAs 
is  a  very  great  eriL 

9811.  Does  not  that  fcand  tepveieetllM^ 
of  a  middle  proprietaiy  ela|^.a  jirneisaij 
IraUndi  and  therefera  ia  it  net  i^arii«;, 
Ceruiuly  <  it  has  that  cffbel. 

9813.  G«oerallyivitbie^l»tiM«fatorf||^ 
heavy  cost  of  transfas,  yo«  nvonld  say  thst  it  mi  ii< 
juriously  upon  the  proprietory  dass,  aad  sptstb 

I  industrious  dass  in  2ralaed?'^b  asts  viry  ifaj, 
ously,  both  pn  those  who  have  te  asil,  sad  n 
public,  who  are  always  interested  that  tbsnilnll 
be  as  free  a  drculatlon  tof  had  sa  potihk, 

9816.  With  regard  te  waste  laodf^HtWaaetf 
transfer  which  arises,  espedally  ia  die  nit  rfp» 
tions  of  a  lai^  estate,  aot.  *aeb  es  to  wb  itib> 

I  solutdy  iroposribla  that  pertfoo*  of  wmto  hd 
sliOHld  ba sold -iumany  eases,  by  aakiml^Mtif 

',  the  transfer  greater  than  the  value  of  iksUdeUth 
is  waste ?~U  is;  it  ha*  that  eOiBet.  Ifiknin 
judgment  agdnst  the  party  it  oserddsi  Mmkt 
of  his  estate. 

9817.  Waste  affd  cultivated  ?<R-WMts«dd- 
tivated.  Then  if  you  come  to  sell  a  iMlIpor 
tlpB  of  the  waste  you  must  trace  tbsdevdottn  of 
tlut  judgment  tbrw^h  the  djffmnt  psrtiBS  to  rim 
it  passes,  end  you  must  prooare  jth*  psrty  is  vixa 
it  is  then  veded  to  rdeese  the  land.  I  any  iln 
observe  that  until  very  reomtly  even  tbat  couUia 
be  done,  booause  it  has  been  held  that  a  ju%na 
creditor  pould  not  release  one  pertiea  of  ths  U 
without  losing  the  security  of  tbo  judgsMt 
gether ;  that  vm  the  law  until  leldy^ 

9818.  Therdbre  that  witich  j*  a  vor;  mm 
iiguiv  with  regard  to  retarding  ebaagai  ii  dt)> 
vftted  lan4  Mt*  as  an  aimed  eotife  prdubiliaBviik 
r^ard  to  waste  lands  ?--4t  docst  tb*  fediii 
money  frequently  would  not  pay  for  tki  «d  at 
making  out  the  title. 

9820.  Can  you  suggest  any  remedy  Cor  thi  «• 
pause  and  delay  of  searches  which  yoe  hsvili- 
scribed  think  that  a  vecy  ample  sad  pndd 
remedy  can  be  devised  for  the  expeosssoddeltjfd 
senrcbes ;  the  way  in  which  the  searobsi  tn  «di 
now  is  this :  When  a  dood  is  executed  ekidi  aidi 
the  particular  lands,  a  memorial  i^  thd  ded  h 
brought  into  the  r^istry  and  lodged  tbsK.  Wbti 
advising  searches,  you  dv'ect  sesidies  igsisit  A,  A 
fro^  such  a  year  to  such  a  year ;  ihisi.lhs  siv 
must  go  over  all  the  book*  of  il}*  vt^fj 
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period,  aad  awt  abttnct  aU  tha  mmoriala  of  th« 
ri— da  wUch  rvUte  to  thoM  purticular  Uads.  Now 
that  is  a  v«ry  tedious  and  a  very  expensive  prooeasi 
•ttd  it  rmry  oftea  leads  to  miitakes,  baeanse  of 
eooraa  elerka  cannot  be  perfectly  aoourate  in  going 
ov«r  tfaose  books;  and  yon  cannot  be  sure  that 
thfe  any  not  be  aome  omission  wsome  mistake  in 
tbe  Bunes  of  the  Undu  I  think  therefore  that  the 
vepstry  oi^^  to  be  altendi  whioh  I  think  might  be 
vary  eanlr  don& 

9821.  WiU  voa  deaoribe  Ae  alten^oa  whioh 
woold  be  neonaary  ?— When  the  Conuaiaaionars 
wen  ha^nirittg  int»  registry  in  En^and*  one  great 
diffical^  which  presented  itself  was  the  nen-exiat- 
enee  of  any  general  survey.    We  have  in  Ireland 
an  Ordnancs  Survey,  which  is  quite  perfect,  and 
wUeb  could  be  made  the  basia  of  this  registry.  1 
wooU  therefore  propoee  that  tbe  .Ordnance  Survey 
should  be  incorporated  into  the  registry  ;  that  on 
ooe  aide  of  the  page  should  be  iotrMuoed  a  map  of 
ibe  particalar  towidand  against  which  yon  were 
•bovt  lo  reg^stor  the  deetb,  and  on  tbe  opposite 
side  a  registry  of  title,  with  the  uames  of  ^1  parties 
elaiiing  nay  estate  or  Intereat  in  the  lands.  I  have 
joat  dcavn  mt  a  short  form  ttf  the  way  in  wldeh  I 
think  it  ooght  to  be  done:  I  would  have  the 
Oidamoa  Survey  delineated,  and  tbeoi  under  the 
head  of  oR^iJtry  of  title,"  I  woold  have  fintm 
eofaMU  fur  tbe  townlaod  j  then  the  nanw  of  the 
party  bnmng  an  estate  or  intereeti  then  a  deaorip> 
tioo  of  the  part  of  the  lands  in  which  the  estate  or 
iaicreat  ia  diumed,  becauM  it  m^bt  not  extend  to 
tha  antira  tovnland ;  then  tbe  nature  of  the  estate 
or  iniafeat,  and  under  what  deed  or  instrument 
derived.   I  would  then  have  another  ooluom  for 
tbe  regirtoied  isMdeaee  of  the  ptxtj  having  the 


eatate  or  interest  (that  is  with  reference  to  what  i 
shaU  nwntioa  presently),  for  tbe  purpose  of  gfvhig 
notice  to  the  pHrties  when  a  aale  is  i^ioat  to  take 
place.   I  would  make  it  ioeumbent  upon  evecj 
party  claiming  aa  estate  or  iotwest  to  ngUXiet  It-te' 
^is  form,  and  to  insert  bis  resideno^  where  any: 
Qotioe  would  be  transmitted  to  htm ;  and  in  the 
easerfdiange  of  reaidenee>it  woold  be  hie  duty  to 
ragietelr  ib    That  would  eenititute  what  I  waold- 
oaTl  the  repstry  ci  title.   The  memorials  night  ba 
roistered  as  at  present,  and  if  a  party  wished  for 
ain  fuUer  iaformiUioo  than  that  ,  short  registry  of 
title  woold  give  him,  he  might  get  a  copy  of  th» 
memortal  as  at  present}  -bnt  T  think  that  for  gensral 
purposes  that  r^istry  (tf  title  would  be  sufficient. 
In  addition  to  that  r^iatry  of  title,  I  would  have 
what  I  would  call  a  regiatry  of  encanbraooea,  and 
I  wonld  arrange  in  preoiaely  the  same  way :  name 
of  townlaod,  name  of  party  entitled  to  the  eaoum- 
branoe,  desoription  of  the  part  of  the  landa  ohargad 
with  enenmbraaee,  tbe  nature  of  the  encumbraoee,. 
ita  date,  and  by  whom  created,  and  the  regiatere^ 
rcsidenee  of  the  eneonbranoer.    Yon  would  tbea 
have  upon  one  page  the  names  of  all  tbe  partSesr 
who  obimed  any  eatate  or  intereat  hi  tbe  lands;  yoa 
would  have  on  tbe  next  page  tbe  aames  of  aU  tha- 
partiea  who  elaimad  any  eDCumbraoee  againat  tha- 
lands ;  and  then  Instead  of  a  long  and  expendva 
search  through  alt  the  books,  and  tbe  very  expensiva 
stamp  duties  and  feea  upon  all  those  aearohes,  I 
would  give  to  every  party  requiring  a  search^ 
simply  an  attested  copy  of  those  pages  of  the  book 
relating  to  Uiose  particular  lands ;  (W  p^ymeot,  of 
coone,  of  a  very  small  fee. 

[7^  Witnsu  iettvend  i»  Hht following  Paper.^ 


BSeiSTRr  OF  TITLE. 


aa  ElUtaor  iBtvMt. 

DncripUoo  of  ttwpnt  oT  tb«    NatunoT  tbe  EttaUor  Inter. 
Land!  In  wUdi  tudi  blata  ,      wL  and  undar  what  Daad 
or  lutaioit  la  clalaod.            or  luttruiarDl  dahvad. 

Re|Mand  HmUmtetje 
Party  hMlnt  tbt  fc. 
lauea  IMHWI. 

BsMjwiiiiHnls 

A.  B. 

That  part  aarked  with 
ndoB  the  wuf  wuisEsd 
hareto. 

Tmant  for  Me,  andsr 
sMtlaoMM,  4slei  ths 
dsy  of 

164  H. 

8S,  Ssekftne  StTMC, 
DaMlB. 

BEGI8TET  OF  BNCDMBBANCES. 

M—agTWliaiil. 

litlwlMadMnM; 

DMMlDDSf  thawt  ertho 

cUBAnoWa 

Katurtof  tha  iBeCBHtMnML 
Dale,  wd  br  «NSM. 

BrilfmenatMiB. 

C.  J>. 

AU  tkt  towDlsnd. 

Jadgmaot  of  BUanr 
.  Term,  lS36,obtaia8d  by 
C.  ]>.  agalait  X.  Y. 

Casb^  Cosulir  ■ 
Ttowary. 

98S9.  Jirr.  Av^'.3.  What  legal  effect  would  you 
give  to  the  map  as  compared  with  the  general  de- 
scription by  namek }  would  you  make  it  evidence 
in  the  eaffle  way  ?—X' would  make  the  map  the  evi- 
danca;  it  ahmld  be* at  tbe  peril  of  the  party 
n^stiirfng  to  flod  odt  tbe  lukli  «poa  wbleb  w 
MdMged. 


win  yon  turn  your  attention  to  tfaet,  and  aay  whMt 
alteration  you  think  would  be  desirable  P—Formwlj 
judgments  were  registered  in  tbe  ofilces  of  the  three 
law  courts,  the  Court  of  Queen's  fiench,  tbft  Esi 
chequer,  and  the  Common  Pleas;  And  tberefom 
when  you  wanted  to  aearch  for  JudgiwatiH  yw  Jiad 
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to  Mireh  the  bookt  of  bU  those  eoiirts.  An  Aet 
introduced  by  Sir  Edward  Sugden  made  a  great 
improvement  in  that  retpect*  for  it  rendered  It 
neeenary  that  all  the  jadgments,  in  order  to  aff»M 
tiie  lead,  shoidd  be  regiata«d  in  one  office ;  it  put 
the  three  offices  in  fact  into  one,  and  therein 
simplified  the  search  very  maeh.  But,  in  addldon 
to  that.  I  conceive  that  a  jadgment.  in  order  to 
form  a  charge  upon  lands,  should  be  registered 
against  the  particular  lands  which  are  sought  to  be 
charged  thereby.  Now  if  a  judgment  is  obtained 
against  a  party,  it  a^oti  all  tlie  estates  which  he 
has. 

In  which  way  is  that;  is  it  a  ^adgment 
■gainst  the  person  mleh  involves  a  jiidgraent 
against  all  bis  prcmer^,  or  is  all  hia  property 
namedt  or  is  it  stated  in  gener^  terms,  so  that  all 
Ua  property  then  held,  and  thereafter  to  be  held, 
is  invoWed  in  it? — There  Is  no  property  named  at 
all  in  a  judgment;  a  judgment  merely  is,tiiat  A.  B. 
has  recoverad  ajadgment  for  £1,000  against  C.  D.; 
that  is  registered  in  the  office,  and  by  virtue  of  that, 
til  the  property  which  C.  D.  had  at  the  Ume  of  the 
entering  of  that  judgment,  U  affected  by  it. 

9832.  Then  if  your  suggestion  were  adopted 
with  regard  to  the  judgment  altaehing  to  a  specific 
property,  and  to  tliat  only,  would  it  not  leave  the 
wstte  landis  now  in  the  hands  of  proprietors,  at 
Ubwty  to  be  more  easily  disposed  of,  in  order  that 
they  might  be  more  frequently  brought  into  cnlti* 
vation? — Unquestionably;  beeaose  the  judgment 
craditor  would  not  think  it  worth  his  while  to 
T^tisBer  his  judgment  against  lands  nf  no  value. 

9833.  Against  waste  lands? — Against  waste 
lands. 

9885.  Therefore  waste  lands  would  be  practt- 
oally,  by  your  suggestion,  free  from  encumbrances? 
— They  would;  and  it  would  also  have  this  very 
beneficial  effect,  that  it  would  define  the  estate 
upon  which  the  judgment  was  a  charge  ;  fur  inst- 
ance, if  I  obtained  a  judgment  against  a  man  of 
large  estates,  I  would  not  be  unreasonable  enough 
to  register  it  against  every  one  of  iiis  estates.  I 
would  be  quite  satisfied  with  registering  it  against 
one  which  was  sufficient  security. 

9836.  Would  an  alteration  in  the  law  as  to 
r^isterisff  Judgments,  injure  their  value  as- a  se- 
eurity  ?— -No ;  1  think  it  would  very  mudi  raise 
their  value  as  a  security,  because  the  state  of  the 
law  now  with  respect  to  judgments  is  very  ano- 
malous t  although  they  require  to  be  registered, 
in  fact  tbey  have  not  the  benefits  of  regUrtra- 
tion.  As  between  deeds,  the  R^;btry  Act  of  Anne 
gives  a  priority  to  the  deed  registered  first,  over 
the  deed  registered  afterwards ;  and  if  a  deed  is 
executed  and  not  registered,  and  then  a  subsequent 
deed  is  executed  and  registered,  the  subsequent 
deed  takes  priority  over  the  first  deed,  unless  the 
party  having  the  subsequent  registered  deed  had 
notice  of  the  prior  unregistered  one ;  then  he  can- 
not take  advantage  of  the  subsequent  registered 
deed.  Unless  there  be  a  conflict  between  deeds, 
^dgments  are  not  assisted  at  all  by  the  Registry 
Aott  so  that  if  a  man  executes  a  mortgage,  and 
that  mortgage  Is  not  r^stered,  and  then  immedi- 
Btely  aft^wards  confesses  a  judgment,  stUl  the 
miihtsge  fattT  priority  over  the  Judgment :  dcMrd- 


tng  to  the  principle  which  I  would 
while  I  woqM  impose  upon  judgment  ere^bmtti 
onus  of  registerhig  th^  jadgments  agahist  the  jm 
ticnlar  lands,  I  would  also  ^fe  tliMB  wte  tk^lfr 
not  now  poasess,  namely,  the  beneflts  of  ngifl^ 
tion ;  that  is,  rtiat  their Jodpaeata  AmiM  hmfli 
same  beneAt  ftom  the  R^^stry  Act  is  dseli  n* 
have. 

9637.  As  a  mortgage  now  has  ?— As  a  BmiH|r ' 
now  has.    The  effect  of  judgments  bM  paM«f  , 
that  advantage  now,  is  in  net  to  render  imt 
very  uncertain  seeoricy ;  for  instance^  ^cwli  ' 
occurred'  and  is  reported :  a  msn  deponliiilj^ 
deeds  as  an  eqnitabte  mortgage,  with  a  f^^h 
has  advanced  him  money ;  he  then  goes  IsaMto 
and  berrowB  money  frem  fahn  on  the  seeaAftTt 
judgment ;  and  although  that  Jodgment  nV| . 
knew  nothing  wbatew  of  the  exlstenm  4wr 
mortgage,  or  of  the  deporit  of  tbe  dlle-M%V 
judgment  is  postponed  to  the  eqidtable  o»f^i^j 
Now  that  would  not  be  the  case  if  the ^tm4\ 
registration  whleb  I  have  saggeiled,  eitMcl^? 
judgments.  / 

9638.  Do  you  think  it  advisable  that  jirfn^i 
should  continue  to  be  a  chai^  upon  laMtHVl 
think  it  was  a  step  id  the  wrong  directieo  to  all ' 
judgments  a  charge  upon  land ;  it  was  dose  by# 
Act  of  8  and  4  of  the  Queen,  cap.  105;  but  it  A 
same  tiase,  no*  that  that  has  been  done  I IMI 
wobM  be  very  dlAeolt  to  retrace  ear  aUfsiiii 
respect. 

(To  it  emai»xed.) 
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LAW  OF  DEBTOB  AND  CRKDITOB  IN  tBEUSBh 
TlwMV  ActSsrtbadbantioa  oTttHMte  "~ 
and  fer  tha  raoomr  oTUm  pOMMka  of 
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*■  Tho  ceociM  tnd>cW  (tyla  (n  vMch  th*  vubkct  ariMi      k  MM 
cannot  htl  to  mdar  It  oi«ar  and  tnltf IfUito  tt>0»  aMlllBM^ft 

Wi  I  III  iiiiaflliiillj  mil  Ill  II  iiii  iliii  iiiiiiMnnfliii^M 

and  tha  pubUc  I  laiia.'v-  Frtemmm't  Jowrmmf. 

"Tha  value  of  thii  lYaaOw  b  mudi  •nhanoad  br  Ai 
and  tha  >hote  li  avery  food  availabtotuiawarr  wWgfe«nba*«riW 
iMrfkil  IS  Uw  Lawy^  tha  Mutolfaia.  Uta  PncctaM  iTImMirSW 
and  the  rtmitt.-~-DiMm 

ISno.  Bteoiid  BABoB.  Ftte  tL  Ol-fer  ViS.^ 

THE  Act  to  faciliUte  the  Sale  of  tDcombfred  ErtMah 
IraUod.  »)tb  a  CopliNU  lodax  and  Dlmilaa.  Sirr«cMbfP^ 
thtprofUoiisolIha  Act,)lbrtba8a)eerUadB«af««uilia^M* 
By  w!  M.  MXAY.  Biq^  SrtdSa^ 

t  TbU  tak  alMiM  ha  ba  tha  haadk  at  avarraaa  MM<»M* 
aaraia^  or  Uw  aecurttiw  aStwttBi  Uwaa.-v.jB^jh  SMia|JW_ 

"  iPpniiiiiai  tha  tahiabte  giJi^  of  bM^  InlallfiMil^gt 
(Monal.  a*  mU  aa  IHnMBw  to  tfca  |  r  i»mIii  mJ  wiia 


All  comiBunfeatiMH  ftir  tha  IRISH  JVaiST  i 
lo  tba  Kdltor,  with  Ih*  PnMUbar,  K.  J 
QBBBN.  CoR^iandaiitxaillplauagim 

CoiBmaBie>Boi»-.Mr  wU  tbt  Editor  ba  aooMntaMaar  ShliSn* 
HaawHtpH,  te 


>  tba  NmmuI  AUm.m*' 


Ordon  fbc  Um  IBtSH  JURIST 
LKOBOHEBS,  ocbylattar 
In  IMbHv,  orttibaii«' 


iisT  laft  wtth  a.  J.  iiiu.tKP«.  a,  g: 

<poM.poUWjM«WM  to  |B<*i^K 


Tavis  or  So  ascBiPTTea— (psipHs  ta  tinrntt)'- 
Tetrlj,  SOa.       HJf-ysariy.  1T«.      QbsW-  * 

Prtntadby  THOMAS  ISA  AC  WHITI^  at  ManMb«WA'^  ^ 
FLPlirafBin^  In  the  PwlAarsi  An^MT  ag^<n*«^ 

HlLl.lKRN.  ntHOat  at  Ibe  aant  alaa^M hriac  ia»i(W*' 
OiraTDuUla.  Batindaj.  Auauilt,  4«W 
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Tie  Smn  of  the  Gentlemen  who  favour  The  Irisb  Jdrist  with  Reports  in  the  several  Courts  of 
Lam  smd  Squihf  m  Jrslandt  are  as  faUows  : — 

BoasBT  ZfOao,  Esq.* 
and 

Jobs  Pitt  KamniT,E8q.,  Bar- 


CsHt  of  Ckuieery,  in- 
dadiBC  Banknptqy 

 C  ftaM»^w. 

S'WiiAiAa  BDBn,BaQ.,  and 
WiuiAM  Jobs  Ddiioas, 
Barrtstara^Iitw. 

rCHAMbBtHABS  BBIIPUl>(.,Ea4. 

J  and 

'  i  W1U.1AX  HiCKioK,  Etq..'  Bar- 
1   rUtan-at  Law. 

and  W.G. 
BarriaterMt-bw. 


Jaaknqft  Osvt.. 


}Bo8iBT  Oairriif,  Esq. 
Cmammbt,  £14.  Barriat 


Court  of  Ezdxequer 

Cliamber  , 


SJoi 


loBs  Blackbak,  BbiJm  and 
HicKBY,  Esq.,  Barristers-at- 
Law. 

Queen's  Bench,  inclnd-  (  Flobemcs  M'Cabtbt,  Esq., and 
iRffCiril  BUI  and  Be- j  Sahubl  V.  Fbbt,  Esq.. 
iriiti?  Appeals  C  Barratert-at-lAw. 

Exchequer  of  Pleas,  in-  C  Cbas.  H.  Hebphilk,  Esq:,  and 
duding  Manor  Court  <  VibLiAM  Hioksob,  Esq.,  Bar- 
and  JtUglrtry  Appeals.  C  risters-at-Law. 

Common  Pleas  J  ^""^"""^  ^'"^  ^; 

(  CiiAJiKEy,Esq.  Barruters-at-law. 

Admiralty  Co«rt         \  S*"*^"  5^"  W.O. 

'  I  Chamnev,  Esq.  Banlsten-at-law. 


DUBLIN,  AUGUST  11,  1849. 
— ♦ — 

Petblic  tttOKiiHi  hat  been  so  prominentlj  called 
withio  tbe  lut  six  months  to  the  whole  receiver 
system  that  ve  have  no  doubt  whatsoever  that  a 
ihoroaglt  nAim  in  the  abuses  which  have  grown 
with  tfie  growth  of  receivers  must  take  place. 

If  ve  wm  told  that  500  attorneys  were  receivers 
—and  ve  have  been  told  that  the  number  is  nearly, 
if  not  quite  as  great — and  were  asked  our  opinion 
wbctber  tho89  gentlemen  were  the  best  qoalined  to 
be  ncdvers,  and  whetber  estates  would  be  aa  well 
manaffed  fay  them  as  by  rerident  trained  agents,  we 
shoald  answer  in  the  n^ative. 

If;  sgaio,  the  question  were  put*  would  you  ex- 
dn&attonieyifrombeingreceivers?  Assumingthat 
mined  rerident  agents  were  procurable,  we  should 
Nuvtt  ID  the  afilrmative.  In  those  two  questions 
Bnd  aitfvefs  He  much  of  the  prindple  on  wfaidi  a 
change  should  be  worited  oat. 

At  present  we  cannot  have  men  whose  sole  busi- 
ness is  to  manage  tbe  estates  under  their  care;  and 
the  office  is  so  full  of  peril,  and  so  undesirable  that 
few  men,  unacquainted  with  tbe  practice  of  the  Court 
of  ChsDoery,  will  venture  to  undertake  it. 

It  is  universally  conceded  that  were  properties  to 
Teuuin  onder  receivers  to  their  present  extent,  or 
an  apV^BUtion  of  that  extent,  the  public  good 
demands  a  better  management  of  those  properties, 
than,  10  use  the  language  of  a  receiver,  *'tliat  most 
vicious  of  vicious  systems  which  plunders  the  land- 
lord, demoralises  the  tenant,  and  victimizes  the 
reallj  effident  and  conscientious  receiver." 

T«o  millions  of  rental  under  that  system,  a 
KTenth  of  tbe  rental  of  the  whole  island,  and  pro- 
bably an  dghth  of  the  population  I 

The  Law  Society,  whose  suggestions  to  Uie  late 
nnimittee,  ar«  deserving  of  the  utmost  attention,  as 
thejr  come  from  practical  men,  deprecate  a  change^ 


and  look  forward  to  a  rapid  transfer  of  property, 
(and,  consequently,  removal  of  it  from  our  Equity 
courts)>  under  the  Encumbered  Estates  Act,  which 
is  now  the  law  of  tbe  land. 

It  would  have  been  exceedingly  deurable  that 
Lord  John  Russell  should  have  announced  tbe  names 
of  the  Commissioners;  on  their  character  and  com- 
petency tbe  fate  of  that  measure  will  greatly  depend. 
If  those  gentlemen  do  not  possess  Uie  ooondence  of 
tbe  country  and  of  the  law  professions  their 'useful- 
ness will  Iw  materially  impaired,  and  the  oper^ions 
of  the  act  greatly  limited.  We  trust  for  the  sake  of 
this  country  that  tiiese  appointmenta  will  be  made 
from  none  other  than  the  purest  motives.* 

We  quite  admit  that  the  first  and  primary  consi- 
deratioQ  is  to  free  land  from  its  encumbered  thral> 
dom,  but  we  are  not  so  sanguine  as  to  suppose  that 
the  present  enormous  amount  of  property  in  and  out 
of  court  can  rapidly  change  bands,  that  purciiasers 
can  be  found  ready  to  inv^t  their  forty  or  fifly  mil- 
lions; and  the  fact  must  not  be  overlooked  with  re- 
ference to  the  property  under  our  courts  of  Equity 
that  much  of  it  is  there  which  it  would  not  be  expe- 
dient, and  much  which  it  would  not  be  pos«bIe  to 
sell 

The  total  repeal  of  the  power  of  appointing  re- 
ceivers under  the  judginent  acts  would  have  prospec-' 
lively  diminished  the  amount  brought  infbrnowaal^ 
(if  we  may  use  the  repression,)  but  the  very  limited 
nature  of  tbat  repeal  will  create  no  lennble  future 
diminution  of  the  rental  under  our  courts  Equity, 
though  the  scandal  of  having  receivers  over  miserm- 
ble  incomes  of  £&  per  annum  will  be  avoided.  Ir- 
respective of  tbe  future  prospect  of  a  steady  influx 
into  court,  wp  cannot  disregard  tbe  fact  that  there 
is  an  enormous  mass  of  property  which  is  noto  locked 
up  under  the  judgment  acts,  and  that  for  the  livet* 
of  many  of  the  present  generation  of  proprietors. 

•  This  WBS  written  before  the  ComnHsrioners  had  beeu 
sppoiBtcd. 
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There  bu  been  no  elasidfifaUon  c^receiven  in 
matters  nd  caotea,  but  there  can  be  no  doubt  that 
the  number  of  ^  forther  largely  iiiinnndHiflMiiii. 
more  espedatlywhenthieeitttea  of  minors  ttvdluaa- 
tics  are  thrown  Nto  the  scale,  and  the  m^cmm  of 
those  estates  wfll  be  for  no  brief  period.  It  ttay 
still  be  predicated  that  it  is  much  easier  to  get  into 
the  Court  of  Chancery  than  it  is  to  get  out  of  it. 

We  cannot,  therefore,  reasonably  expect  that 
there  viU  be  such  a  sensible  reduction  (ff  property 
under  courts  of  Equity,  from  the  sale  of  present 
incumbered  estates,  and  the  non-introduction  of  new 
ones  as  to  render  an  improvement  in  tlie  reoelTer 
System  on  that  ground  unnecessary. 

That  gradually  one-lwlf  of  the  present  two  mil- 
lions may  be  withdrawn,  we  Iwlieve  probable ;  but 
tlie  utmost  buoyancy  of  hope  and  confidence  in  the 
revived  energies  of  the  eoontry,  does  not  enable  us 
to  look  forward  to  the  time  when  much  less  than  a 
millioD  a-year  of  inooma  will  be  nnder  reeeirers. 

We  cannot  believe  that  a  mneh  lesa  expensive 
mode  of  managing  that  vast  amount  of  property, 
than  the  present  cannot  be  devised. 

Another  reason  against  a  change,  which  was  not 
so  clearly  expressed,  was  the  laudable  ol^eetion  to 
a  system  by  which  extensive  patronage  and  jobbing 
might  be  introdaced.  The  misfortune  of  this  coun- 
try being  that  every  office  is  almost  always  jobbed  ; 
at  present — ^to  use  the  language  of  one  of  Sir  James 
Graliam's  questions  to  Sir  Edward  Sugden — "  the 
multiplication  of  recdvers  produces  many  little 
jobs ;  but  the  oonoentration  ot  tbem  would  produoe 
great  jobs." 

We  should  be  reluctant  to  give  power  where 
there  is  not  a  rational  expectation  of  its  being  wor- 
thily used ;  and  we  should  prelSu'  a  small  present 
evil,  to  increased  govemmrat  patronage  t  but  we 
(»nnot,  for  an  apprehension  m  this  sort*  allow  a 
gigantic  evU  to  remain  unredressed ;  and  we  should 
take  care  that  whoevw  are  to  be  tlie  dispensers  of 
patronage  should  be  obliged  to  exMvise  it  under 
responribilityi  and  the  broad  eye  of  public  opinion. 

The  I^w  Society  states  one  of  the  excellences  of 
the  present  mode  of  management  to  be,  that  each 
estate  pays  its  own  expenses  ;  and  certainly  that  is 
an  excellence ;  but  it  might  be  added  that  it  very 
often  pays  nothing  else.  The  carrying  out  of  this 
principle  is  bo  costly  that  small  estates  are  absorbed 
in  the  expenses  of  management. 

We  find  on  looking  at  the  language  used  by  the 
Law  Society  that  we  did  not  express  ourselves  with 
half  the  clearness  they  have  done  on  the  point  of 
eadi  estate  supporting  itself.  We  had  better  give 
their  own  words :  **The  present  system  secures  the 
important  principle  of  making  eadi  state  defray  its 
own  expenses  ofmanagement,  and  MO  mors/"  What 
an  Important  admission  from  men  best  capable  of 
forming  a  ddlberate  Judgment  I 

That  respectable  and  useful  body  will  excuse  ns 
If  we  mingle  a  little  playfulness  (a  characteristic  of 
our  Irish  nature)  with  the  discussion  of  a  serious 
question,  It  would  be  well  If  it  had  been  discussed 
calmly  at  all  times  and  on  all  occasions. 

We  cannot  allow  ourselves  to  be  too  much  in- 
fluenced by  the  suggestions  of  the  Society  ;  it  is  im- 
possible for  human  nature  to  be  altogether  disinte- 
rested, and,  to  some  extent,  the  Law  Society  must 


be  looked  upon  aa  interested  parties.  Hsnyoftw 
body  are  reoelvecs ;  whilst  the  preseat  nstaB  l«i 
it  wouM  be  impoariUo  and  inf^oUe  (ts  n  hn. 
shew*  iM  our  iut  noAbsv)  to  inttoAice  an  ttaoldt 
rule  af  dhqiwlifleatioo.  Under  the  preseat  mtca 
aolickera  who  would  not  acoqit  iba  sppmntaMsttf 
reoetter  have  more  or  less  of  patronage  in  the  lu^. 
nation  to  the  office,  md  more  eq)edafly  tot^lncn! 
tive  one  of  solicitor  for  the  receiw. 

There  is  as  much  of  gangrene  m  thatdeputntst 
as  in  any  other  branch  of  the  whole  lystas;  ai 
if  that  post  were  abolished  or  mdered  oodnitibk 
muoh  of  the  stimnlua  to  throw  properties  ino 
Court  of  Chancery,  and  to  keep  than  ther^ 
be  removed.  We  impute  no  improper  B»ti?(i,«, 
merely  look  to  those  whidi  must  more  or  lea  ^ 
mate  human  nature)  and  sway  homsn  judgnat 
The  document  to  wUdi  we  have  adverted  cosUm 
hints  that  go  a  great  way  towards  amdiorstioa,  ^ 
they  do  not  go  nr  enoiwh  j  when  the  wooDdsie. 
vere  tlw  aamoD'e  knfra  must  n>  deep  to  efta  i 
cure.  Toa£>pttbeldeaof8lrR6baftPtc),lsa 
take  hope  ftrom  the  magnitude  (tf the  evlt,{ii^tt. 
tance^  its  hold  on  public  opinion  has  iHot^^ig 
that  p(^nt,  tliat  It  can  no  Uwger  be  dtv^vU. 


Ih  the  case  of  KinntnUy  v.  £)Mtti(13JK.(K, 
CP.)  the  question  arising  on  the  IStli  Ketin4 
the  3  ft  4  W.  4,  c.  43,  Eng.,  tiie  ilstHdofiW 
.1  &  4  Vic.  c.  105,  Ir.,  was  raised  and  detnoiMd 
whether  in  actions  upon  writtea  iDstnumitiiW 
description  by  an  initial  letter  only,  w^kiat  aj 
averment  of  an  excuse  tot  not  setUi^  it  fisll  fbl^,  ' 
is  a  good  caoae  of  donarrer.  ThesetiBBnily 
the  indoTfoe  agidnst  the  aooeptor.  TbdsdintiDs  ' 
stated  that  the  plaintiff  oompbdnel  cf  Mb  E 
Knott,  the  acceptor^  name,  &&  Tin  tmm  of  I 
demurrer  assigned  were  thst  the  ChmtiiD  vuot  if 
the  defendant  was  not  fully  stated;  thatheva  i 
described  with  the  initial  letter  «  H."  for  lu  Ch»  . 
tian  name,  which  should  have  been  in  foil,  or  i  rT-  | 
fident  excuse  for  the  omission.   The  eonrt  vAjm 
on  the  cases  of  Nath  v.  CoUitu^  (17  Lsv  Joa  n! 
S.  C.  P.  91,  S.  C.  5  C.  fi.,  1 77,)  and  Miller  ?.  % 
(12  Jut.  985,  Ex.)  held  that  the  deamrrer  n 
good.   Maule,  J.,  in  his  judgment,  njs,  "  I  ^ 
Uiat  the  statute  which  enables  an  amradoKBi  of 
the  declaration  to  be  made  on  sommMi^  in  Ibrf 
a  plea  of  abatement  for  misnomer,  snaaei,  tia 
when  the  court  sees  letters  put  asinitiidi,udrUct 
cannot  be  sounded  by  thenuelves,  it  will  tnit  ibw 
as  initials.   The  cases  ^ich  have  been  dnU 
have  recognised  that  principle  namely,  ^  kn 
decided  that  the  party  pleading  mnit  putiduiie 
the  name  of  the  peraon  deacribed  io  saa 
or  ^ive  some  reason  for  not  so  dolw  Wteetis 
initial  is  a  vowel,  the  courts  hav^  1  tii&i^  ri^ 
been  astute  to  understand  it  as  the  Ctriidn  w, 
but  when  the  initial  letter  is  a  oonsonsot,  it  oos, 
I  think,  be  understood  as  an  iDittal  oiil;  if  tk 
Christian  name.** 

The  great  practical  importaoce  of  thii  tm, 
arising  from  the  great  uncertainty  in  vhidi  tiu 
law  upon  this  subject  has  been  thrown,  bu  indDod 
us  to  bring  the  attention  of  the  proTeniofl  toit  tf 
the  earliest  moment.  For  oursdves  we  do  doc,  u 
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tbii  ntptet,  deiwly  m  the  ■oundion  of  the  dii- 
6«eUoD  batwMs  n»ivebaDd  conmMnts.  Tbe  letter 
"M/noodtiu  onrean  ulft«  aranHueas  A.nrl. 
vtea  itapjilig  akm  t  k  ia  in  tbe  comblnadon  of  let- 
tflfsoriyAMTOiMlahaMapaideiilwreffieaiqr.  How- 
mr  tUa  CMS  tmt  ZawwT.  ZamMb,  (18  L.  Jow. 
N.S.88,  CP.)  where  the  fadtfal  lettw  wae  -h," 
establUMd  the  dtatinotioo. 

We  believe  that  the  Cowta  of  Queeo'a  Beoeh 
and  BMhequer  in  thie  ooontry  bm  taken  diflfanDt 
flem  of  the  qoeitioa.  The  eaaea  have  not  bean 
rapwtei  bnt  there  ie  •  leocived  impnanen  eoieng 
ttepnWoo,  thet  nndar  oiBonmitanoee  aimilar  to 
(boea  ie  tbe  ome  atMad,  the  fanner  eonrt  ora> 
roM,  the  latlar  aDowed,  the  dearorrer.   We  hope 
tbif  eaie,  fai  the  deoirion  of  which  tbe  ooort  appaara 
to  hate  adt^led  the  view  taken  in  the  miyority  of 
ibefnnoae  neeea,  will  be  adopted  by  the  eoorts  in 
thnaBOBtiy.   in  qoeationa  of  thia  natne,  almoat 
purdypreoliaal,  H  ia  mnch  more  important  tint  the 
Uv  AooM  be  Battled,  than  that  the  condoiion 
aniTfld  at  abovld  be  the  tme  ona    If  thia  be  done, 
the  rule  will  be  plain.   If  there  be  no  ChriMian 
auae  vfaatevar  fnlty  atated,  and  no  exenae  fm  the 
onuutoo,  whether  the  letter  be  vowel  or  ooBaonast, 
tbe  dedaiatHM  will  be  demorrable.   Aaphman  v, 
hM$,  (14  M.  &  W.  155) ;  Turmr  v.  ^  (3  C 
&  701) ;  EtdaiU  v.  if  Omih  (15  If.  ft  W>  S77)  } 
Lm  «.  Witkm,  and  QtUfy  «.  WM»  (9  Q.  B.  427, 
4SH  If-thedelendaDthaTetwaCbriatiannamei, 
the  fint  at  vhieb  be  fnlly  eet  out,  the  aecood  1^  the 
iakiellilttrakne,  and  that  letter  be  a  vowel,  tbe 
courts  10  oie^ langnageef  Maule,  J.,«wiUbe 
aMMe  to  eoderatand  it  as  the  Chriitian  name." 
loma^r.  ImMb,  (18  Law  Joar.  N.  S.  C  P.  8&) 
Bstifthe  leMerbeicvetheaemamebeeoonaoDaat, 
tka  declaratioo  will  be  bad  on  denuurer.  ICin- 
ntnlmfw,  KmO,  (13  Jur.  658)t  iKMkv.  CoUier, 
(17  Uw^  Jeer.  N.  S.  C  P.  91)j  MUitr  r.  Bay, 
(l)fjDr.98&)   The  only  other  qaaatioa  that  ooald 
be  rahed  woiild  be  whether  tUa  rale  appliee  aa 
veil  to  putioB  named  in  tbe  reeord,  but  not  parties 
(0  tbeeeit  we  think,  moat  neoeaaarily  fol- 

low tbt  aame  ralet  bi4>re  tha  etatote  tiie  rule  of 
lew  nqmred  the  namea  of  ouch  pereona  to  be  fiiHy 
gtfea»  or  an  eieaae  fee  the  onUadoo— ^Plow.  128 ; 
Stepbea  on  Pleading,  1  Ed.  990)— end  the  lUtute 
niM  no  gfomd  for  the  dirtinetion.  Tbe  woida 
w,  "that  in  all  netlona  npon  bOla  of  cxcbaoge  or 
promeory  netoi,  or  ethv  written  inatmmonte,  amy 
o/Ar  jMfWf  to  which  we  deeigDated  by  tbe  initial 
letter,  or  lettara,  or  aome  oootraotioa  of  the  Cfaria- 
tiu  naDMh  it  ■hell  be  anflkieiit  ao  to  dcakmate 
tkem.' 


Tac  RMt  Honorable  John  Kichardi,  Third  fiaron 
of  Her  HueatyV  Conrtof  Bxdiequer;  Montifort 
Loegfield.  fia^QXX,  LL.D.;  and  C.J.  Haigreave, 
Eaq^  BeniiteMfc-law,  $&,  Chanoenr>lane.  have  been 
appointed  the  CommiaeinDera  for  the  aele  of  enonm- 
bcced  eetatea  hi  Ireland. 


HOUSE  OF  COMMONS. 
Pooft  Law  Comirttu. 

Ja«M»  Am  Lamaamt  Eiq^Mtiy  18. 

{Continued from  p.  308.) 

9S43*  Sir  J,  Ormlum}  Any  eearch,  however 
diligent,  does  not  neceeaerily  exhaust  all  eneum- 
brancea  which  may  exist  in  Ireland? — No,  but  then 
a  mirehaaer  will  take  diacharged  of  encombnuces 
which  are  not  regiatered. 

9844  Mr*  Napur.^  By  regtetering  his  deed  ?— 
By  registering  bU  deed.  A  jadgment  creditor  is 
not  a  purchaser. 

Can  you  suggest  any  remedy  for  the  pre- 
sent uncortalnty  of  a  good  title  to  tbe  purdiaser  ? — 
I  think  that  where  a  party  purchases  under  the 
court,  and  where  notice  is  given  to  all  the  persons 
who  appear  upon  the  registry,  the  form  of  which  I 
have  suggested,  that  purchaser  paying  bis  purchase 
money  into  court  should  get  a  parliamentary  title. 

9847.  How  do  you  think  the  purchaae-monf^ 
ought  to  be  disposM  of? — I  think,  of  course  that 
in  sales  under  the  court  it  diould  be  paid  into  the 
Court  of  Chancery }  then  aU  the  encumbranoera 
and  the  owners  who  claimed  to  be  entitled  to  any 
portion  of  that  purchase-money  should  get  it  out  of 
court ;  but  the  porcbaaer  should  have  noting  to 
do  with  that ;  be  ought,  tbe  moment  he  pays  hia 
EWNskaaoHDoney,  to  get  a  good  parliamentary  title. 

9890.  Is  it  your  opinion  that  the  alterationa 
which  yon  have  auggeated,  and  which  Dr.  Luigfield 
has  suggested,  or  albmtiona  in  that  direction,  are 
calculated  to  give  great  relief  to  proprietors  in 
many  cases,  and  to  place  all  classes  depending  upon 
the  land  in  a  more  independent,  and  comfortable, 
and  aafe  position  than  they  are  at  present  ? — I  think 
they  are }  they  must  inevitably  liave  that  tendency. 
There  was  gne  su^estion  which  Dr.  Lougfiefd 
mad^— namely,  that  of  preventing  parties  from 
creating  enoumbranoes ;  I  do  not  acquiesce  in  that ; 
1  do  not  think  it  would  be  practicable  to  prevent 
partiefi  from  creating  encumbmnces,  because,  al- 
though you  may  prevent  them  by  law  fhim  making 
a  second  nlor^pl^  they  may  create  annuities,  rent- 
charges,  and  variooa  other  encumbrances,  therefore 
I  think  that  it  would  be  found  impracticable ;  bift 
what  I  have  fnggested  would  give  them  increased 
facilities  for  selling  pwtions  of  th«r  estates  i  and 
consequently,  as  parties  will  always  act  for  thmr 
own  interest,  if  it  were  for  their  own  interest  to  sell 
portiooa-of  th«r  estates  in  mder  to  raise  the  money, 
rather  than  to  create  encumbraooes,  the  effect  must 
be  to  diminish  the  number  of  encumbrances  created. 

9892.  Then  you  would  give  him  the  greatest 
possible  facility  of  borrowing  money,  or  lending 
money,  or  buying  estates^  or  sellii^  estates  ?— I 
certainly  would ;  it  may  be  very  desirable  for  .a 
par^  to  purchase  an  estate,  and  it  may  be  v«vy 
desirable  for  a  party  to  raise  money  for  the  purpose 
of  improving  that  estate  i  I  do  not  see  why  he 
shoiM  be  prevented  firom  dmng  that ;  I  think  as  he 
has  the  power  of  sellip^  he  ought  to  have  all  the 
lessw  powers  of  champing  and  encumbering. 
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Rbceivxb  Committee. 
iSir  Edward  B.  Sugdm,  June  21,  1849. 

416.  During  the  time  that  you  were  Lord  Chan- 
cellor of  Ireland,  was  your  attention  much  directed 
to  the  management  of  estates  under  the  Court  of 
Chancery  ? — My  nttention  was  very  much  directed 
to  the  operation  of  judgments,  and  also  to  the  opera- 
tion <^  receivers  under  jodgmeDts,  and  generally  to 
the  managemeut  of  estates  under  the  Cont  of  Cluui- 
cery. 

417.  Yoa  introduced  a  good  many  important 
changes  in  the  procee^nga  of  the  Court? — Yes,  I 
did.  The  second  time,  when  I  went  to  Ireland,  I 
found  jodgments  very  much  increasing  in  number, 
and  of  course  that  had  been  occasioned  by  the  Sher- 
iffs' Act ;  and.thequestion  arose,  which  it  was  neces- 
sary to  decide,  whether  it  was  necessary  to  maice 
every  judgment  creditor  a  party  to  a  suit  in  relation 
to  the  sale  of  the  estate.  As  that  was  a  question  of 
very  great  importance  to  Ireland,  I  begged  to  have 
the  assistance  of  the  then  Lord  Chief  Justice,  and 
the  then  Master  of  the  Rolls ;  and  the  question  was 
fully  aT|;ued,  and  they  delivered  their  opinion  in 
open  Court)  in  which  1  concurred  with  them,  that 
every  judgment  oreditor  was  a  necessary  party  to 
■Qch  a  suit.  The  conseqnenoe  of  that  was  truly 
alarming,  and  therefore  I  immediately,  with'the  oon- 
currence  of  the  Master  of  the  Rolls,  introduced  a 
new  rale,  which  very  much  lessened  the  evil,  by 
rendering  it  not  necessary,  except  under  peculiar 
circumstances,  to  make  all  the  judgment  creditors 
parties  to  such  a  suit. 

418.  You  are  aware  of  the  Act  of  Parliament 
which  we  call  the  O'Loghlen  Act,  which  gave  the 
power  to  the  Court,  on  the  applieation  of  a  judg- 
ment creditor,  to  app(rint  a  reedver  over  ■  property  ? 
— Yes. 

419.  Do  you  consider  that,  under  the  true  con- 
struction of  that  Act,  it  was  imperative  upon  the 
Court,  on  the  application  of  a  judgment  creditor, 
to  grant  a  reoeiver  ? — Certainly ;  the  Lord  Chan- 
celwr  malces  conditional  orders  for  receivmt  he 
has  no  power  except  ministwial,  and  every  morning, 
when  I  waa  Lord  Chancellor,  I  Ngned  conditional 
orders  for  reonven  upon  atatements  properly  veri- 
fied by  affidai^i  tliq  Chanoelknr  has  no  power 
whatever  to  withliold  the  receiver  i  it  goes  as  of 
course. 

420.  It  was  in  the  nature,  in  fact,  of  a  statutory 
execution  ? — Undoubtedly  ;  it  was  in  lieu  of  the  old 
remedy,  very  much  enlarged,  and  I  was  going  to 
say,  very  unwisely  accelerated. 

421.  Do  you  conceive  that  the  operation  of  that 
Act  in  compelling  the  Court  to  grant  receivers  in 
cases  of  judgments  was  injurioos  to  the  public  inte- 
rests ? — I  never  had  the  least  doubt  of  it,  and  I  did 
all  r  could  to  correct  the  evil  aiising  out  of  the 
multiplicity  of  judgments ;  for  example,  when  In 
this  country  I  was  Insbmmental  to  the  passing  of  the 
Act  of  Parliament  which  brought  tomther  for  the 
first  time  into  one  office,  the  ^een's  Bench  Offioe, 
all  wdgments  of  every  sort,  crown  debts,  lupmdmu 
and  other  things ;  instead  of  having  to  seardi  in  a 
namber  of  different  offices,  I  brought  all  the  jadg^ 
ments,  &c.,  into  one  office  and  a  small  fee  -waa 
paid ;  that  is  in  full  operation  now.  And  with 
referenoe  to  £ogland,  where  judgments  are  not  aa 


in  Ireland,  ccmsidered  lfa6  common  assorsBoe  «( 
country,  and  wliere  reoeiven  cauiot  be 
upon  judgments  as  they  can  be  in  Ireland, 
petition,  I  introduced  a  daoa^  wbidi  was 
that  every  judgment  in  Engtand,  mod  evciy 
bond  also,  shtmld  be  reglataed  eveiy  ive 
it  was  intended  to  operate  against  pnrrlni 
mortgagees  or  creditors.   That  Isesened  the 
this  country  very  much ;  Instead  of  kavng 
back  for  many  years,  «aA  haraig  to  saan 
dozen  different  courts,  yoa  go  into  ooa  cm 
pay  balf-a-crown  for  seardiing  one  bosk 
contains  all  the  registers.    When  I  i 
Ireland  my  desire  was  to  asBtmitete  the 
land  to  the  law  in  England,  and  bdievl 
to  be  even  more  necessary  in  Ireland  than 
England.  I  prepared  a  bill  of  the  aai 
the  bill  which  had  been  passed  with 
England,  applying  it  to  Ireland,  and 
the  same  obuise  requiring  re-registratioa 
years.    There  was  a  convulsion  almost 
country ;  the  solidtws  in  a  body  reaated  As 
sure,  and  prevmled  upon  their  clients  to  ' 
that  it  waa  a  great  lafriDgemnt  upon  Aar 
and  would  be  the  desCmction  of  aeeoritia 
land ;  the  bill  came  as  fiu  as  the  Hooae  sf 
mens,  and  then  I  was  nndar  the  niiCMaitj  of 
it  np.  I  subseqaenUj  (ptt  a  doiilar  Ul 
without  that  clause,  bat  with  a  mitigita4 
that  parties  should  r^pster  every  SO  yean; 
I  ID  Ireland,  where  the  evil  is  far  greiUcr,  ' 
I  probably  greater  than  it  is  in  EDgUnd, 
:  keep  their  judgments  alive,  without 
!  step  to  indicate  their  intention  to 
against  purchasars  and  mortgagees  or 
20  years.   la  England  nobody  objeM 
put  under  re>registrati<m  every  five  ye«a  1 
a  party  has  been  paid  off,  or  fata  dain  km 
satisfied,  and  he  does  not  desire  a  lien  agn 
estate,  hedoesuot  re-re^ter;  butif  thepsf^ 
to  bind  a  purchaser,  he  ou^t  to  show,  1^  le 
tering  his  judgment,  that  he  wiahee  U»  keapil 
as  a  Uan  Mill  easting  t  and  in  Ei^laad,  ss  I 
already  mentimied,  the  parttea  nngitba 
fireyeara. 

423.  Sir  J,  Grafam.]  Sir  Hiehaet 
Act,  with  r^ard  to  jud^enlsin  Ireland, 
only  l^slative  enactment  whidi  haa  reeed^ 
upon  the  subject  f  we  have  heard  of  Hr. 
act ;  did  not  that  act  extend  the  opetatisa 
law  of  judgments  in  Ireland  ?-~Tlut  aec  an^ 
point  of  fact,  nearly  a  copy  of  the  Et^^ 
the  Ut  &  2nd.  of  the  Queen,  which  had  ^ald 
very  largely  the  operation  of  judgwak; 
operation  was  extended  frmn  the  adUl  of  ^ 
esUte  to  the  entirety  of  the  estate,  aadihdt  ^m*- 
ing  power  was  also  extended  to  many  dMU^ri— 
of  property  whldi  never  before  that  act  eenUk«t 
been  reached  by  a  judgment  i  hot  so  &r  ss  tt* 
Lei^alatture  gave  additicmal  privileges  to  tke|^ 
mmt  ereditor,  the  wording  irf  the  act  oiads  i  * 
eaosary  to  go  into  equity  to  give  it  sAct  ia  ^ 
cases,  Buttheactvery  unwisely,  I  tUnfc,daM 
that  evwy  judgment  creditor  should  be  oonwM 
to  have  a  charge  precisely  the  same  as  if  tbe  p«* 
son  against  whom  the  jdc^meot  was  reoonffdbM 
,  executed  as  actual  agreement  to  chs^  his  Ihs 
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vith  the  amaUDt  of  the  judgment,  and  that  was  ex- 
tended so  M  to  operate  On  a  general  power.  But 
the  t^islature  provided  that  so  far  as  that  additional 
gecority  was  given,  the  creditor  should  not  be  at 
tiberty  to  resort  to  a  court  of  equity  to  give  force 
to  it  tin  the  expiration  of  a  year.    So  that  tbey 
didnot  allow  ajudgmenC  creditor,  the  moment  he 
gut  his  judgment,  to  go  at  once  under  this  new 
power,  and  seize  all  the  property.    Mr.  Pigot's 
B(4,  the  3d  ft  4th  of  the  Queen  in  Ireland,  was,  in 
poiat  of  fiwt,  all  bot  a  (»py  frf  the  ^glMi  act,  but 
vHh  this  important  addition :  it  not  only  referred 
to  the  power  fn  the  Sheriff^  act  to  appoint  reeeiTers 
on  behalf  of  jadffnient  ereditors,  but  it  extended 
that  power  to  all  the  additional  properties  which 
had  been  included  in  the  English  act,  and  in  like 
mnnnerin  this  Irish  act;  and  rather  inconsistently 
I  must  say,  the  (hmters  introduced  the  clause  post- 
pomBg  the  right  for  a  year,  which  is  in  the  EngHsh 
act.  Nov  under  the  English  act,  where  a  judg- 
ment creditor  could  not  obtain  a  receiver  by  petition 
nd  when  this  new  power  could  not  be  exercised 
except  after  a  year,  it  was  evidently  intended  to 
give  the  landowner  a  little  time  to  loolc  round  him, 
and  to  prevent  botchers  and  bfdien  from  snatching 
ajudgment  and  fixing  it  apon  the  eatate ;  but  in 
If^nd  it  would  eearcely  have  any  openuioa,  be- 
eaoK  the  SberW  set  ud  already  given  the  power 
omdMvhole  property.  It  was  b^ire  UaUe^  and 
a  jadpMnt  ereditor  ooiili^  notwithstanding  the 
bte  ut,  obtifa  ft  receiver  in  a  very  short  time.  It 
va*,  thenfim^  of  very  little  importftnee  in  Ireland, 
tfaog^  of  my  great  importance  in  the  Bngli^ 
act 

49S,  Lettehold  property,  which  is  very  extennve 
in  rrehnd,  specially  cellmate  end  chapter  pro- 
perty, QDtil  the  passing  of  Mr.  Pigot's  act,  did  not 
fall  ander  the  operation  of  the  law  of  jni^ment 
creditors? — ^Yee,  all  leas^cJd  estates  were  bound 
[7  jadgmenta  before  Mr.  Pigofs  act ;  a Jbrijiicku 
would  issne  against  th^  on  judgments. 

424.  Yon  have  stated  that  you  do  not  think  the 
provisions  of  Sir  Michael  (XLoghlen^  act  judicioiu. 
Do  yoQ  eotertitin  the  same  opinion  conjointly  with 
that  att  of  the  proviriona  of  Mr.  Pigot's  act  ? — I 
thiiA  that  taking  that  law  aa  it  now  sCanda  in  Ire- 
land, it  is  Biischievoas  to  everybody.  It  leads  to 
die  rapid  aocuranlatfon  of  Judgmenia  on  estates, 
vMeh  sre  created  as  permanent  debts,  and  for 
fffiieb  receivers  may  be  obtained  at  ODoe ;  and  these 
charges  prevent  the  owner  ftom  selling  his  estate 
to  idvaotage,  and  constantly  oeeaalODa  litigation, 
with  heavy  costs. 

4^5.  You  mentioned  a  considerable  extension  of 
Htn  effect  given  to  judgments  in  the  law  of  England, 
by  the  alteration  which  took  place  in  the  Ist  &  2d 
of  the  Queen.  Can  you  point  out  to  the  Commit- 
tee tht  diSerenee  now  existing  in  the  law  of  Eng- 
land, with  respect  to  judgments  so  extended,  as 
contrasted  with  the  law  of  [refand  under  Sir  Michael 
01/^hlefj^  and  Mr.  Pigolfs  acta  conjointly  ? — I  do 
not  apprehend  that  there  is  any  difference  as  to 
the  property  wU^  they  l»nd ;  the  qoestion  is  not 
to  the  extent  of  tiie  right  to  t^id  any  species  of 
pn^wrtr,  bat  tin  diffieuhy  arises  from  diffhrent 
lemedlea  beii»  given  in  the  two  eaaes. 
^  Prae£dlyi  judgments  are  in  ranch  man 


general  operation  in  Ireland  than  they  are  at  present 
in  England  ? — From  an  eariy  period  judgments  in 
Ireland  have  been  considered  aa  a  common  assu- 
rance, and  a  great  misfortune  it  has  been  to  the 
country  ;  it  was  a  very  common  thing,  before  the 
Sheriff*  act,  and  before  Mr.  Pigot's  act,  for  an  old 
judgment— -iSO  or  70  years  old — to  be  settled  by 
the  person  entitled  to  it  upon  his  wife  and  children 
as  a  permanent  securi^,  with  which  he  was  per- 
fectly satisfied ;  the  family  oould  ultimately  faudiy 
escape  being  involved  in  annuity  suit. 

427.  Have  yon  ever  considered  the  qneation 
whether  the  penal  laws  aa  existii^  in  Ireland,  with 
leepect  to  real  property,  and  the  restricted  rigbta 
of  real  property  as  originally  enjoyed  by  members 
of  tbe  Roman  Catholic  region,  accelerated  the 
action  of  judgments  and  that  particular  mode  of 
obtaining  security  ? — I  do  not  apprehend  they  did, 
but  I  do  not  mean  to  speak  with  any  confidence 
upon  that  point. 

426.  Whatever  may  have  been  tbe  cans^  tbe 
fact  still  remains,  that  practically  judgments  have 
been  used  from  early  times  much  more  extendvely 
in  Irdand  than  in  Ei^nd  ? — Yes,  ao  as  to  be 
considered  in  their  own  expression,  a  common  a^ 
sorance  of  the  country. 

480.  Are  judgments  assignable  in  Ei^^d  as 
th^  are  fn  Mland  ? — Certainly  wA  t  Aey  are  a»- 
signable  nndoobtedly,  bnt  the  assignment  has  not  a 
l^:al  operatioD.  In  Irdand  judgmrats  were  made 
assignable  as  early  as  the  aet  of  die  9tb  of  George 
the  2d.  One  object  evidently  of  that  act  was  to 
secure  purchasers,  for  tbe  aet  recites  that  it  was 
common  to  assign  judgments  upon  purchases.  If 
you  bought  an  estate,  you  would  take  an  assign- 
ment of  the  judgment  against  that  estate  in  order 
to  secure  you,  and  you  would  have  the  legal  inter- 
est by  such  an  assignment;  tbe  assignee  under 
that  act  and  the  later  act  of  the  S&th  of  tbe  same 
King,  is  placed  in  tbe  same  situation  exactly  as  the 
con  usee  of  the  jndgmeuL 

431.  Is  that  distinction  with  respect  to  tbe  pub- 
lic good  in  your  opinion  in  favour  of  the  law  in 
Ireland  as  it  Mands,  or  in  favour  of  the  law  of  Eng- 
land with  respect  to  judgments  ? — If  I  were  to  an- 
swer that  as  ao  abatnct  question,  I  should  say  that 
the  mle  in  Ireland  is  the  right  one  nnder  whkh 
you  may  legally  dispose  of  your  whole  beneficial 
interest  in  the  property ;  it  is  only  by  a  etrictneas 
of  the  old  law  that  you  are  prevented  from  exer- 
cising tbe  usual  righu  of  property  over  that  sub- 
ject ;  and  therefore  as  an  abstract  question,  I  should 
say  that  tbe  law  of  Ireland  is  a  reasonable  one,  and 
that  tbe  law  of  England  requires  a  remedy.  But  if 
I  were  to  be  asked  whether  it  is  a  desirable  law  for 
Ireland,  I  should  say  that  it  has  increased  the  mis- 
chief considerably  to  regards  judgments  which  ought, 
in  my  opinion  to  be  discouraged,  but  which  are  used 
almost  Hke  common  IhIIs  of  exchange,  and  that  has 
led  to  a  great  many  of  tbe  AfBoaltioi  of  the  landed 
interest  in  Ireland. 

482.  We  have  been  told,  that  for  small  debts 
due  to  tradesmen,  it  is  a  growing  practice  in  Ire- 
land to  give  judgments  ?— Not  only  at  this  time, 
but  when  I  was  in  Ireland,  it  gave  me  pain  to  dia- 
oovCT  that-precUofc  I  bad  every  day  to  nakea 
good  many  ordera  in  chamber  1  I  believe  1  nay 
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safely  nj  that  I  had  har^y  ever  ooca^Mi  to  sign 
petitions  winch  did  not  include  petitions  for  receiTen 
upoB  jadffDMntSi  and  for  the  tmaUast  num. 

433.  Tboogfa  the  law  of  England,  as  extended, 
is  very  similar  to  the  Uw  of  Ireluid,  the  practice 
under  it  has  not  arisen  to  the  extent,  or  anythiDg 
like  theextentt  that  preTails  in  Ireland  ?— Certainly 
nol.  I  am  notamre  oftbere  being  any  evil  visiBff 
onk  the  Uw  in  England.  Perhaps  I  nay  be  dlonrad 
to  obienre  that  tiie  trvtfa  is,  smm  or  the  Indad 
proprntora  in  Itelud  rwpdre  a  little  proteetiea^ 
they  we  ao  eankaa  aboat  their  property  and  their 
lnMe]^  Bafim  I  loft  Iiriud  one  ortwoinstanoss 
stmek  me  very  orach.  Under  the  tithe  comaint«> 
(ton  aet  the  ooort  appoints  a  receiver  (if  the  oooti- 
fler  is  not  liable  to  the  payment),  if  the  tithe  rent- 
oharge  is  31  days  in  airear.  I  have,  as  Chanoellor, 
signed  orders  fw  receivers  under  that  aet,  in  one 
oase  for  £4^  and  is  another  oase  for  £6  only  i  it  is 
a  sort  of  insanity  on  the  part  of  the  owner ;  for  the 
moment  that  order  Is  signed  it  entails  an  eipense 
of  £30  or  £40  for  putting  a  neeiver  open  the  pro- 
perty for  a  debt  of  £6. 

435.  On  the  whole,  do  yon  approve  of  that 
4>rineiplei  that  the  jadgmenl  shall  not  attach  to  anv 
particnlar  portion  of  Uie  property,  but  that  it  shaU 
over-ride  the  vholoi  however  noall  tiie  amoont  of 
the  jadgment  nwr  be?— I  thhtk  it  is  too  late  to 
altu*  the  law  of  England  as  to  jodgmm's,  where  it 
has  been  carried  so  far.  I  think  as  the  tow  stood 
before  the  lat  and  Sod  of  the  <^icen,  the  law  of 
England  intended  to  afiect  tmly  a  portion  of  the 
property,  for  it  gave  execution  only  against  the 
moiety  i  end  the  legislature  liave  gone  on  exieod- 
ing  it  not  wisely,  I  think ;  but  still  yon  cannot  now 
alter  the  tow  m  Engtond  as  r^puda  the  general 
operation  i  the  Sod  of  the  Queen  requiring  a  regis- 
tration in  the  first  instance,  and  a  registration 
every  fire  years,  redueas  to  nothing  Uie  danger  tO' 
pnrduMers,  mortgegeea  and  craditon,  wbiah  Is  oae 
great  point  to  look  ta 

436.  It  baa  beea  repieeeated  to  the  committer 
that  the  operation  of  the  Mgistration  of  judgment* 
is  this:  that  it  gives  fhoUities  to  owners  of  real 
property  to  boirewingi  and  makes  jadgmeata  a 
valid  aeoority  almoat  np  to  the  Mi  amonnt  of  the 
pMperto  I  whtto  it  is  a  great  impedimwt  to  the 
Mfo  of^the  property ;  is  that  yoor  vtow  of  the 
operatiim  of  Hie  m^rtration  ?->.You  are  askiag  me 

■  a  question  of  great  extent.  Miany  people  think,  and 
I  myself  have  tliougbt,  that  as  far  as  r^rded 
jodppents  and  Crown  debts,  and  lu  pentkntf  that 
it  ia  necaaiary  to  have  a  register  to  secure  purchas- 
era.  I  am  responsible  for  that  Act ;  but  I  have 
always  opposed  a  geaeral  registnr,  for  very  difier- 
eok  reasoos  t  I  think  it  woidd  be  a  great  expense 
imposed  ttpoa  the  eountry.  If  conntiy  gentlemen 
would  estlmats  what  it  would  cost  for  a  year,  I 
think  they  would  find  that  it  is  an  immense  burden 
imposed  upon  the  poblio  for  which  there  is  no 
corresponding  benefit  I  hear  it  said, "  Go  and 
ir«c^ster  in  tvM."  That  k  not  the  eviV  there  haa 
never  been  any  want  of  knowledge  of  the  contents 
where  then  to  a  nmnet.   The  RegistraUon  Aet 

■  gees.  uM  a  very  £Cerant  principle ;  that  is,  not 
to  diadiMe  mora  than  to  neoMiary,  and  not  to  tell 
to  Uifr  vhoto  world  all  my  ooacenMh  faMaiMa  I  have 


executed  a  d4ed  of  a  peeultor  natoKt  (wysata 
never  keep  people  eat  of  the  KMiiter  Oict  il 
used  to  be  said  that  people  wonU  B«t  Mthin! 
Do  l^iey,  it  was  wked,  go  aa to  wiUa  ?  Wttaddll 
they  do  go  as  to  wills ;  one  saadi  eimy 
the  newspapers  the  gifiaby  viU  of  mmvti^ 
you  have  baud,  aad  of  whom  yea  have  ast  \mj. 
if  thcT  happeaed  to  ham  aire  propo^,  Asd5 
would  be  the  eeee  with  deads,  if  yea  gars  then  i, 
full  to  the  registry :  their  esotaati  weoU  be  f«. 
aished  ready  for  eveiy  body^  htaaktoit  tsUe  atW 
mcnmlng.  The  Begiatratton  Aet  tai  not  the  «d. 
eraktoo  which  people  tUak  it  hasi  the  Kta*r 
tkn  Act  never  cornea  into  qMrattoa  ^  thmi, 
eonfiict  between  AmmI,^  partiaB,  of  when  tk  en 
mort  sufl'er.  It  has  not^  merits  exeept  isftetOj, 
of  saving  any  body ;  but  if  a  man  hai  ootioetf  i 
regtotered  deed  he  is  bound  hj  it;  bittif  tptnoi 
haa  not  registered  his  deed,  ueugh  it  aa^  be  k 
the  earetossness  of  the  attonwy,  (I  base  koon 
oases  in  the  ooune  of  my  expeiieaes,  isvUd 
attocofliys'  clerks  have  put  the  fees  to  their  potkiti 
and  have  not  registered  deeds  at  all,  tbog^  thn 
han  been  regulariy  eharged  for),  the  eua^ouie 
may  be  loet  A  general  register  woaU  not  is. 
prove  any  man'a  titto  to  Us  eetalev  hot  I  viH  mt 
enter  farther  into  that  B«t  to  aannr  to  jw 
qneationi  I  should  a«y  that  If  yon  we  to  eoDiider  it 
aa  evil  that  the  owner  may  anoawher  hU  propertj 

to  the  vboto  estoat  of  Ha  valval  then  of  eoene  ibe 
more  yen  eaabto  a  loan  to  make ■  good  title,tkt 
more  surely  yon  lead  to  that  cendoMai  bat 
same  thing  that  would  enabto  him  to  moBBber  the 
estate,  would  enable  him  to  sell  it  if  the  nlei  sen 
property  carried  onti  however,  as  ^  toritisd^ 
I  think  that  judgments  in  Ireland  hmatbi  eptne 
tion  repreaeiUed  to  the  oommittee. 

437.  You  stated  Mutt  the  ovnea  ml  pro- 
perty ia  Ireland,  from  the  peculiar  dreuatUM 
of  the  coontryi  should,  as  £u  as  poanble,  b;  Ii* 
be  guarded  frem  their  own  imqjinmdeace;  tbeqaei- 
tton  1  pat  waa,  considering  the  praotiea  is  £e^ 
as  to  obavgiag  land,  whim  to  ganarelly  bj  nort. 
gage,  attended  with  pemUiar  diffloaltieii  aadooe- 
si^ng  the  facility  thnt  exists  b  Irdud  fat 
chargu^  land  by  meuw  of  aesigahm  jo^tM^ 
whaUiar  the  pnliey  of  the  tow  to  bafaad  dMiiiat 
rathar  oentravene  that  whtoh  you  beUsvehddr 
able  as  a  proteetion  agatost  the  imprcfideBee  rf 
owners?— My  answer  to  that  Is,  I  thfaikitdm 

436.  Yoa  have  said  that,  whether  wlsdj  or  etl, 
we  have  gone  too  far  in  eMablisbiog  the  efiedi  rf 
jodgmenta  in  both  countries  to  vecede.  flniig 
given  that  answer  general^,  what  would  jta  ^ 
to  a  reversion  of  the  tow  in  Irdandf  sspeeUljvitli 
respect  to  jodgaoents  being  made  amigaiUt,  tad 
the  efiisct  of  Sir  Michael  O'Loghleiih  Act  noie 
particularly? — I  think  it  wonld  not  beadria^to 
take  away  the  power  of  aaaigninf  jodgisaiti, 
though  it  may  be  op«i  to  unse,  bemeie  now 
judgments  have  become  alowet  as  miivefsel  u  bib 
of  exchange.  I  can  imafpne  now  a  seull  tredei- 
ovm  getting  a  judgment  for  a  mere  housed  debt, 
and  then  aarigning  it  to  another  panen  ia  order  to 
avoid  the  odium  of  setttog  a  leeaiver  over  bit  ou- 
tomei^s  property.  iMuakthatiiotataidafrabir, 
but  that  to  the  aualom  of  die  ooontiy  gpunrif)*  » 
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is  nrr  dtriraUa^  in       opinion,  that  the  kw  of 
IrelaM  ■hoold  be  alterad  in  tfaii  nmpecA  i  it  might, 
pcrhapii  be  ootuidered  a  itroiig  meuare  to  take 
raeaivera  opon  petition  aUt^ether;  bat  I 
■homd  lum  wo  banHtioD,  if  I  had  the  power,  in 
Twry  amah  M^iliug  the  operation  of  the  Sheriff^' 
Act  «id  die  lubQcqoeia  Acti,  and  in  pladng  jnc^ 
omita  in  Ireland  mm  opon  the  fboling  oa  whitt 
cbey  Kind  in  England  i  tor  euaipli^  if  I  bad  the 
powor,  I  ihoidd  net  hetitale  to  Ui^  the  $mimA  of 
maa^  far  vbiA  •  judgment  Aeold  •Mod  the 
tumpeicy,  lo  ea  to  gin  a  i%ht  to  a  veoeivcr 
Aeta}  that  ia,  I  wonld  tdce  loae 
I  ann  aa  a  proper  eabjeet  fbr  a  jndgment 
.  reoetTCr,eoDndBrtngtlie  axpenae  attending  soeb 
a  proqecdiag;  bnt  aa  regards  smaller  anms,  I 
would  leave  the  creditor  to  his  common  law  re- 
inedie*,  «id  to  that  credit  upon  which  he  no  doubt 
r^ed  wlien  he  furmalwd  the  matters  in  his  trade. 
If  that  Bne  were  drawn,  and  another  provision 
vera  introduced  into  the  law,  that  no  judgment 
creditor  should  have  a  receiver  until  after  a  certain 
period  from  the  time  ctf  his  obtaining  judgment,  I 
think  the  evil  would  be  verr  mwA  atmek  at,  without 
alanuii^  whkdi  one  wonld  be  nryunwiUing  (0  do, 
the  pei^e  in  Izeland  at  the  ^nge  to  a  law  whidi 
they  Beeaa  to  be  very  moofa  attached  to. 

^8.  Woold  yon  limit  the  period  to  a  year  ^I 
shooldaM  that  ttat  was  a  verj  fit  period;  it  {^ves  a 
man  a^Ue  tima  to  look  nnnd  him,  and  to  provide 
for  the  pofanat  anall  demandib  or  evra  of  lai^ 
do»ands;forit  ia  to  be  reooUeoted  that  this  system 
of  a  rnafiTTF  on  petition  is  a  great  boon  to  the 
creditor ;  it  is  bejond  what  the  old  law  gives  him ; 
it  is  a  pwe  creature  of  statute  t  and  tiierefore,  if 
there  are  evils  attending  it,  tb^  may  be,  of  course, 
remedied  or  altered  by  statute. 

440.  If  the  line  were  drawn  aa  yon  propose,  with 
regard  to  the  amount,  would  a  Judgment  below  a 
certain  amooat  afiect  the  realty  iC«  Yea. 

441.  Bnt  tite  remedy  of  a  reoeiva-  woold  not 
exist  in  that  ease?— No  t  and  it  would  be  no  hard> 
ship  e^oo  the  creditor  Uat  I  am  aware  of;  he 
vasild  not  have  the  remedy,  which  1  think  he 

never  to  have  had,  d  obtaining  a  recmver 
npon  petkioi^  bnt  he  woiUd  be  in  the  same  aitoa- 
tioB  aa  •  creditor  in  this  coontry  would  be  in. 

44S.  But  can  the  jadgnaent  ereditw  apply  for  a 
teeeiver  in  En^and? — No;  be  cannot  obtain  a 
receiver  in  tbia  way  in  England  1  there  is  no  similar 
appointaaot  of  receivars  in  England  upon  judg- 
neets. 

44&  Conndeiiag  the  ptaaent  unh^py  oiroum- 
staocea  of  Irelau4i  and  the  extensive  use  of  this 
power  of  oharging  land,  with  its  present  accom- 
pantmenls,  would  there  be  danger  in  making  a 
ehai^  ol  the  law  at  this  junocure  ? — On  the  con- 
trary, I  think  this  is  the  very  moment  at  which  to 
do  it.  Aa  far  as  estates  are  so  encumbered  that 
the  prsoeot  owners  cannot  retain  them,  you  are  now 
attempting  to  introduce  new  blood  or  new  life  into 
Irdaodt  and  it  i»  therefore  the  premae  moment,  as 
it  appean  to  me^  aft  which  to  iotroduoe  a  measure 
of  that  sort. 

44«.  The  geaacal  ontlino  of  the  law  with  regard 
to  judgnw^  in  Ireland  yon  wonld  leave  oncfaang- 
ed?--Yea,lwoald. 


447.  And  you  object  to  ^tending  to  England  a 
practioe  which  does  not  now  exist  here  ? — Yes. 

448.  The  practice  being  estabfished  in  Ireland, 
through  a  priorit  you  may  not  consider  it  a  desir- 
able practice,  would  you  leave  it  mitouched? — 
Certainly ;  I  think  it  would  revolt  the  whole  feeling 
of  Ireland,  which  ou^t  to  be  kept  studiously  in 
view  and  hdd  sacred,  aa  ftr  as  it  is  pos^le  to  do 
ao(  I  would  do  aoihii^  to  ontn^  the  feeling  of 
the  peiqile  of  Inland  in  &at  reapect,  far  I  am  aura 
•oeh  a  cAa^a  wonld  create  oniversal  alarm  in  the 
oooatry.  When  a  anit  ia  inetltated  to  aeR  an  eatate 
wMdi  fa  encumbered,  by  a  fuc^ment  creditor  or 
mortgagee^  they  have  a  habit  of -makii^  every 
peraon  a  party  to  the  suit  who  is  a  necessary  party 
to  the  conveyance;  that  is  not  the  case  here  in 
England ;  you  bring  the  parties  who  have  the  title 
into  court,  and  you  do  not  bring  other  parties  into 
court ;  you  have  them  ready  to  join  in  the  convey- 
ancci  but  yon  keep  tbem  out  of  the  soit,  and  when 
the  pnrchaaer  is  entitled  to  a  conveyance,  those 
parties  come  forward  and  execute  it.  I  will  men- 
tion the  case  of  a  lady  in  this  country  who  was  with 
a  medical  num  under  restraint :  she  died ;  she  was 
entitled  to  a  rent-chaige  upon  several  estates  in 
Ireland,  and  there  were  three  year^  arrears ;  this 
medical  sMtlemao  ^I  have  no  fault  to  find  with 
hte)  took  ont  an  adndnlstratfon  to  this  lady,  who 
bad  been  Us  patient;  he  filed  a  bill  in  Ireland  to 
aaake  good  bis  chaTge ;  there  wereonly  three  ymi^ 
arrears  of  rent-charge  to  collect,  wad  the  charge  for 
searches  preparatory  to  flUag^  the  bill  In  or&r  to 
ascertain  the  proper  parties  to  the  suit  was  £720 ; 
I  disallowed  a  great  portion  of  it,  bnt  it  was  done 
under  great  advice ;  under  the  new  rales  that  abuse 
could  not  occur  agiun,  beeanse  now  soHcttors  in 
Ireland  are  paid,  which  they  ve^  much  complained 
of,  according  to  their  labour)  I  do  not  know  what 
such  a  case  might  cost  now,  but  I  shonM  ima^ne 
that  £!20  or  £30  would  be  the  payment.  I  state 
Uiis  to  show  what  great  expenses  have  heretofore 
been  incurred  in  selling  an  encumbered  estate  in 
Ireland. 

449.  Does  the  multiplication  of  parties  to  a  suit 
which  you  have  mmtioned,  and  wfaMi  Is  attended 
with  great  upense,  arise  out  of  the  atate  of  the 
law,  or  la  the  remedy  for  that  evil  within  the  pur- 
view of  the  rules  of  tlie  Court  ? — The  Chancellor 
in  Irsland  has  very  great  power  under  Acts  of 
Pariiament  I  have  enrdsed  that  power  to  a  very 
great  extent,  and  even  to  a  dimioution  of  the 
revenue  of  tie  country  ;  I  could  give  an  example. 
There  was  in  Ireland,  and  which  still  prevails  in 
England,  the  abuse  (for  I  cannot  call  it  anything 
else)  of  hourly  warrants  -before  the  Master;  a 
cause  lasted  for  six  or  seven  years  in  the  Master^ 
office,  the  parties  met  for  an  boor,  and  when  they 
met  again  at  the  end  of  a  we^  or  a  forndgfat,  you 
found  that  half  of  the  time  was  always  lost  in  con* 
sidering  what  had  been  discussed  or  deeded  upon 
at  the  previous  meeting^  end  so  the  cftuse  want  on 
firom  year  to  year.  In  hekud  there  was  a  diffienlty 
in  altering  Uiat,  because  there  was  a  stamp  duty 
mran  every  hourly  warrant,  and  that  went  to  tM 
CoftsoUdated  Fund ;  but  I  found  that  I  had  power 
to  ah«r  that  qrstem,  and  eenaequently  I  made  a 
rule  that  there  abpuld  be  no  buurly  warranty  but 
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thftt  there  should  be  one  warrant  for  a  cause  unless 
the  Master  directed  an  additional  one,  and  that 
every  cause  should  be  heard  straight  through.  The 
consequence  was*  that  instead  of  tber«  bong  scores 
of  warrants  in  causes,  there  were  only  two  or  threes 
and  instead  of  there  being  meetings  which,  for 
example,  in  one  case  had  lasted  six  yeara»  1  fonnd 
that  after  the  new  rule  had  come  oat  tbe  whole 
matter  was  dispoied  of  in  three  days. 

451,  After  the  remedies  which  have  been  applied 
to  the  r^stration  in  Ireland,  have  you  anything 
to  suggest  upon  the  subject  of  recovers  ?~I  am 
not  prepared  to  give  any  advice  upon  tbe  subject  of 
receivers,  but  I  have  no  doubt  it  wants  some  cor- 
rection. 

452.  Then  we  are  to  understand  that,  on  the 
whole,  the  law  as  regards  receivers  ypn  woidd 
maintain  ? — Yes. 

454.  Chairman.']  When  yon  mentioned  that  you 
would,  for  judgments  above  a  certain  amount,  grant 
receivers,  would  you  still  render  it  obligatory  on 
the  court  to  grant  receivers,  or  would  you  leave  it 
optional  with  the  court  to  grant  receivers  or  not, 
according  to  their  discretion? — I  think  tbe  court 
ought  to  have  no  option.  The  grantiBg  receivers 
ought  to  be  a  ministerial  act  merely.  The  duty  of 
the  court  should  be  merely  to  see  that  \he  party 
applying  is  mtitled  to  the  remedy  which  1w  seeks ; 
otherwise  one  Chanoellfw  would  give  a  rvodver, 
and  another  Chancellor  would  not  do  so  (  and  ex- 
pense would  be  incurredf  and  nobody  would  be 
sure  what  the  remedy  was. 

455.  Have  you  thought  of  tbe  limit  thaf  you 
would  propose  as  to  the  amount  of  the  judgments 
for  which  receivers  should  be  granted  ? — I  cannot 
say  that  I  have  seriously  thought  about  it,  but  I 
should  have  no  difficulty  in  stopping  at  £100.  1 
should  be  inclined  to  take  even  a  higher  sum. 

457.  With  reference  to  the  num^  of  receivers 
that  have  been  appointed,  is  it  your  opinion  that 
that  is  a  great  evil  ? — Undoubtedly ;  the  evils  are 
so  great  that  no  country  can  prosper  under  them  ; 
I  cannot  conceive  any  greater  evils.  The  first  efiect 
is  to  sever  tbe  relation  of  landlord  and  tenant; 
the  recover  is  not  the  landlord*  and  tbe  conse- 
quence ia  that  the  receiver  <^  ooorse  has  nothing  to 
look  to  but  to  get  the  rent,  in  order  both  to  get  bis 
poundage,  and  to  keep  himself  right  with  the  coun 
and  the  creditor.  There  has  been  a  great  misap- 
preheuMon  in  the  public  mind  as  to  the  power  of 
the  Court  of  Chancery  over  receivers.  In  the  case 
of  the  estates  of  minors  and  lunatics,  the  court  has 
perfect  power;  and  I  have  dealt  with  lunatics' 
estates  just  in  the  same  \fhy  as  I  would  have  dealt 
with  my  own  estate.  In  the  case  of  a  peer  who  was 
8  lunatic  living  on  his  own  estate  I  added  a  large 
sum  to  his  allowance  on  my  own  motion,  in  wder 
that,  as  he  was  living  upon  the  estate,  he  might  be 
able  to  live  as  the  landlord,  and  fulfil  the  doty  of 
landlord  to  his  tenants.  Tbe  court  has  tbe  power 
to  act  as  it  thinks  proper  to  any  extent  in  these 
casas  i  but  in  cases  of  jodgmpnt  creditors  and 
mortgagees,  it  is  said  there  is  no  money  laid  out  in 
repairs,  or  in  &vour  of  the  tenanti;  chT  course  thwe 
is  not,  because  the  court  has  no  poww ;  the  cradi- 
tor  does  not  care  one  farthing  about  tbe  estate;  be 
looks  upon  it  merely  as  a  security  for  his  debt,  and 


he  does  not  care  whether  the  {ams  are  dihpidili 
or  whetlier  the  land  is  oot  of  heart.  He  up, 
will  have  everv  shiUing  of  my  debt  out  of  4 
estate."  Now  I  would  correct  that  at  obcc;  n 
opinion  if  an  estate  is  brot^;fat  onder  the  doBmii 
of  tbe  court  for  the  benefit  «f  creditois,  {wliGea 
cessity  demands  that  if  you  asake  tbe 
were  the  master  of  the  estate  fiv  the  tn^w 
should  give  to  the  eoart  all  the  power  rtidi  a 
longs  to  an  owoer;  and  therefore  I  ahooldUt 
difficulty,  if  I  had  tbe  power,  in  makiag  s ' 
which  ahottld  give  to  the  court  a  pemet,  to 
cised  of  course  according  to  ita  jodidsl 
with  relation  to  the  estates  of  encuaibms, 
erally  as  to  their  management,  euldmiia 
allowances,  and  so  forth,  in  tbe  eMmewtjm 
oourt  would  do  with  tlie  eatates  of  wmn  m 
lunatics. 

(To  bt  fonti)uuJ.J 
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WBLIN,  AUGUST  IS,  1849. 


Thx  j^iHI*Mm  of  Crotbie  v.  Thompton, 
(1)  fJ£Jup.404),  it  one  of  a  series  of  cases,  by 
which  tfidtMS  taatamount  to  an  admission  is 
allowed  to  be  girea  iu  proof,  though  not  inen- 
liuiied  ia  the  pleadings. 

Ttie  Mit  was,  aaaoogst  other  matters,  to  raise 
the  «BfM|t  of  a  mortgage,  and  it  was  alleged  that 
the  dmmnt  had  taken  upon  himself  its  payment, 
on  the  eompletioo  of  the  sale  meotiooed  in  the  bill. 
In  support  of  this  avenseat,  two  accounts  were 
given  in  evidence  between  the  defendant  and  the 
Uuid  agent  of  the  vendor,  in  which  the  defendant 
took  a«dit  for  part  of  the  purchase  money  retained 
ou  account  of  the  mortgage. 

These  accounts  were  not  put  in  issue,  nor  re- 
ferred to  in  the  bill. 

His  Lordship  held  that  they  were  admissible  in 
evidence;  and  having  cited  the  judgment  in  Malcolm 
v.SMU(3Hare39),  "this  bill,  however,  expressly 
cbargea  that  there  was  an  agreement  for  giving  the 
lieu  in  question,  and  I  am  perfectly  clear,  according 
tu  the  role  Lord  Cottenham  laid  down,  that  what- 
ever would  be  evidence  of  au  agreement  at  law  is 
evideooe  in  equity,  subject  to  this:  that  if  one  party 
should  keep  iMck  evidence,  which  the  other  might 
eiplain,  and  thereby  take  him  by  surprise,  the 
court  will  ^re  no  effect  to  such  evidence  without 
first  giriiig  the  party  an  opportunity  of  controvert- 
ing it-*   His  lordsUp  observed,  "  That  doctrine  is 
Approved  of  in  M*Mahon  v,  BurdieU^  and  taking 
Jt  to  be  the  role,  I  most  allow  these  accounts  to  be 
;read  aabjeet  to  observation,  and  to  have  tl.elr  effect 
qualified  ;  the  coyrse  pursued  will,  however,  have 
^at  weight  in  the  question  of  cost*,  if  the  court 
^ould  feel  coerced  to  give  a  decree  on  these  doca- 
iicot*." 

Tbe  idd  mle  unqnettionably  waa  diffiemt,  and 


we  are  not  clear  that  it  was  not  more  ooatoBaat 
with  the  spirit  of  equity  jurispmdenoe  l^i^  the 
modem  one> 

UusedtobecoustderedeneBtial,  thatevet 
ter  intended  to  be  proved,  should  be  put  dii 
in  issuer  to  guard  against  the  opposite -parti 
taken  by  surprise,  by  proofs  of  which  he  ooul 
no  intimation,  from  the  manner  in  which  e] 
in  courts  of  eqaity  is  taken,  and  could  not 
before  publication  of  that  evidence. 

Thus  there  was  much  reasonableness  in  the  rule, 
when  the  mode  of  examining  witnesses  in  equity  is 
considered.  The  plaintiff  knows  no  doubt  what  he 
requires  his  own  witness  to  prove,  although  he  does 
not  know  whether  it  has  been  proved  or  uot;  but 
the  defendant  does  not  know  what  particular  facts 
the  witness  of  the  opposite  side  is  called  upon  to  de^t 
pose  to,  except  they  be  pat  in  iaaue  by  the  plead- 
ings. 

So  long  as  the  evidence  of  each  witness  is  given 
in  secret,  and  that  the  attention  of  the  oppoaite 
party  is  not  directed,  as  in  the  Ecdeuattical  coarta, 
to  the  particular  branch  of  the  case  the  witneBs  if 
to  be  examined  to,  it  appears  deurable  that  there 
should  be  some  clue  to  guide  the  party  cross-ex- 
amining. The  points  even  distinctly  put  in  issue  in 
the  pleadings  formed  a  very  wide  boundary,  but 
yet  they  did  form  a  limit  and  a  test. 

An  incouveuieoce,  and  which  led  to  breaking 
down  this  rule,  arose  from  prolix  pleaders  stuffing 
the  record  with  every  letter  or  document  >n  extento 
on  which  tliey  relied,  and  it  was  relaxed  by  Sir  A. 
Hart  in  FiUsgnrald  v.  O'Fiahertif,  (1  MolL351,)  to 
prevent  equity  pleadings  becoming  endless.  The 
rule  has  now  become  established  that  where  letters 
or  documents  are  intended  to  be  used  as  evidence 
of  facts  charged  iu  the  bill  they  need  not  be  speci- 
fically put  in  issue.  A  general  avermmt  of  their 
existence  is,  however,  if  not  indispensable,  rc^y  p*"*- 
dentt  and  the  rule  of  their  admiMibUity  was  by  the 
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■aroe  learned  judge  restricted  to  cases  where  they 
were  used  as  evidence  of  facts ;  and  it  has  been  de- 
cided that  they  could  not  be  used  as  adntitsism  or  ' 
confesnon9  of  facts  without  being  mentioned  In  tBe  ! 
pleadings.  Siacherv.PhepoeJX  Moll.S54)i  Buul- 
ditch  V.  Morris  of  Don^t.  (ik  364)  Ana  conver- 
sationa  between  a  witness  and  a  party  to  the  suit  in 
which  the  latter  admitted  his  having  defraud«d  the 
other  were  ngected  because  not  noticed  in  the  plead- 
ingai  and  the  judge  to  whom  we  have  already  re- 
ferred used  the  itrong  language  that  ''no  man  would 
be  safe  if  he  could  be  affwtM  by  inch  evidence." 

It  is  obvious  that  a  question  of  exceeding  nioety , 
must  very  often  arise  between  what  Is  evidence  of  a 
fact  and  what  are  admissions  of  a  fact^  an  inconve- 
nience that  must  be  the  result  of  breaiting  down  a 
general  rule;  cases  for  its  relaxation  will  be  of  fre- 
quent occurrence*  and  give  rise  to  the  nicest  and 
most  subtle  distinetiona.  The  marginal  note  to 
Crotbie  V.  Thompaon  states  that  "any  documents 
which  could  be  used  at  law  as  admissions  to  prove 
an  agreement  pleaded  may  be  used  in  evidence  in 
equity  for  the  same  parpoaei  though  not  noticed  in 
the  bUU  subject  to  enquiry,  if  the  d^endant  be  taken 
by  florprise."  We  appr^iend  the  learned  judge  did 
not  mean  to  go  this  length,  and  that  he  admitted 
the  aqaeants  as  evfdence  of  the  agreement,  and  not 
ai  an  idmiinon  of  it. 

I  and  in  many  other  eaaes  there  is,  however, 
distinction  without  a  diffiirencs,  because 
accoonta  apparently  were  more  ettcadous 
[purpose  of  admiscfion  than  of  evidence,  and 
^tenca  of  the  practice  excluding  them  in  the 
admitting  tiiem  in  the  other  instance  proves 
that  t&  rule  has  been  too  broadly  laid  down  by 
Lord  A>ttenham,  "that  whatever  would  be  evidence 
of  the  agreement  at  law  is  evidence  in  equity." 

An  oral  admission  would  be  evidence  at  law,  but 
would  it  be  admissible  in  equity  ?  No  man  would 
be  safe  if  it  were. 

The  principal  case  stands  on  the  verge,  it  is  a 
compound  (tf  evidence  and  admission,  and  it  is  ex- 
oaeding^y  difficult  to  discriminate  why  oral  testimony 
should  be  discarded,  (as  we  apprehend  it  would  be,) 
and  writtm  admitted,  in  eases  similar  to  the  prin- 
cipal onei 

We  coneein  it  almoat  impoidble  to  adhere  to 
liord  Cottenham's  geoeral  ml^  and  that  it  would 
be  a  very  unsafe  one  for  the  pleader  to  rely  on.  It 
must,  we  apprehrad,  introduce  great  laxity  of  plead- 
ing*, and  loose  general  averments. 

On  the  balance  of  convenience,  it  would  appear 
better  that  the  facts  relied  on  should  be  distinctly 
stated  in  the  first  instance,  than  that  there  should 
be  a  discretion  repoeed  in  the  judge  •*  of  giving  the 
party  talten  by  surprise  an  opportunity  of  contro- 
verting" the  newly  offered  evidence,  by  further  in 
quiry.  Will  not  this  lead  to  greater  inconvenience 
Uian  if  the  old  rule  were  adhered  to ;  and,  in  many 
cases,  to  save  this  further  inquiry,  the  judge  will 
Mther  not  give  the  evidence  its  true  weight,  and 
reat  his  decision  on  other  grounds,  or  if  he  gives  it 
the  weight  of  a  feather  in  the  scale,  be  will,  imper- 
ceptibly to  himseU;  decide  on  eWdence  which  was 
unfairly  brought  forward  against  the  opposite 
party. 

Tlie  analogy  of  a  oonrt  of  oommon  law  is  not 


one  a 


tenable  in  all  its  parts ;  the  adminirtraUoa  of  iuj. 
tice,  and  the  mode  of  its  being  administered  in  the 
two  courts,  is  widely  dissimilar,  aai  the  dan  of 
evidence  that  might  answer  for  tke  wrtmble  it 
Nisi  Trim^  would  be  uwuited  to  the  Mibcnteio. 
quIry  ef  •  Court  of  Equity. 


In  a  recent  case  [Wgbtter  v.  Deltyidd,  (18  Jnriit, 
635,)]  eonsiderabte  doubt  has  been  tbrom  aponi 
practice  connected  with  the  law  of  Interpl«dff  ft 
i  2  W.  4,  c.  S8,  Eng,  9&  10  Vic  e.  64,  Ir.),hii, 
had  previously  been  oonridered  settled,  viz.tiuttk 
statement,  and  nature,  and  particulsrsof  tbtelaio. 
ant's  case  should  be  upon  affidaviN  Thii  %  ^ 
principle  feature  of  the  decision;  bat  two  othir 
questions,  also  of  much  practical  importann,  ven 
discussed:  First,  as  to  the  authority  of  tbecwinia 
bar  the  plaintiff,  under  the  3rd  section  of  the  9Ui  i 
lOtb  Vic  c.  64,*  he  having  appeared,  and  do  rule 
after  appearance  having  been  made  upon  him; 
secondly,  whether  the  affidavit  on  wiiich  tb«  clua 
was  founded  should  necessarily  be  made  bj  tbe 
claimant  himself. 

The  facts  of  the  case  were,  A.,  the  plsinti^  laad 
the  furniture  and  goods  of  B.,  the  defiatdant;  itik 
time  of  the  seizure,  C.  and  D.  attmnCTs  for  L  tk 
claimant,  gave  notice  to  tbe  sbgjffoitaelKnse 
and  goods  were  the  proper^'  «f  £.  Tfce  iheriff 
havii^  obtained  a  summons  for  an.iplac^eadtr  or- 
der, C.  attended  before  Cdtman  J.«tflhiBbB,iDd 
produced  an  affidavit  sworn  by  £.  before  an  Et^lbii 
consul  at  Paris.  This  affidavit  was  rflfued  b;  the 
judge,  not  being  sworn  before  a  competent  pffson. 
C.  then  made  an  affidavit  of  his  belief  that  tie  goodi 
in  question  belonged  to  £,  and  that  be  (C)  vu  in 
possession  of  the  title  deeds  of  the  boue;  Out  1. 
had  left  the  country  in  1648,  and  left  the  home  ud 
furniture  in  the  custody  of  his  servants.  Tbe  cut 
was  adjourned  to  allow  a  proper  affidairit  bf  tfe 
claimant  to  be  procured,  but  there  bring  no  chdjw- 
tent  HUthorityat  Paris  to  administer  su^anoitlia 
the  English  law  requires,  C.  agam  esme  befereiW 
judge  at  chamber,  and  made  another  aflUtvittotk 
effect  ^at  from  papers  in  his  possession  hebtfienj 
the  goods  seized  to  be  the  proper^  ofE-ttbtinef- 
ftectual  eflbrts  had  been  made  to  obtani  an  aflUnii 
fVom  E.,  who  was  too  unwell  to  travel  to  Ei^ui 
The  learned  judge  bring  of  opinion  that  tbe  eUim 
was  insnffirient,  made  an  order  to  bar  the  diimut 
under  the  third  section. 

Against  this  order  it  was  contended  that  ss  the 
order  to  appear  and  state  his  claim  had  not  been 
served  on  E.,!  he  could  not  be  barred,  aixl  tbst  the 
affidavit  of  C.  was  sufficient.  On  the  odier  band, 
it  was  said — first,  that  there  must  be  an  a^nt, 
PoiceU  V.  Lock  (3  Ad.  &  £1.  315,  S.  C,  4  Nev.& 
Mar.  852)  ;  that  this  affidavit  was  iosuffideat;  lod 
that,  therefore,  not  having  maintained  liii  dsn, 
the  claimant  waa  barred. 


*  The  Irish  aot  is  cit«d  to  preveot  coofoiicci,  beiig  ite- 
tical  with  the  Enf^ish. 

t  This  arguDflDt  does  not  appear  tenable;  if  ite  crie 
wu  not  eerred,  the  court  couhl  have  DoJariedietwpt«ii- 
jodicste  on  the  elshnant'e  rights.  Tlw  leniee  opmb 
agent  or  attorney  was  proteblj  that  wUob  ma  adtd 
upon.— Ed, 
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Tb«  ooart  were  uoBnimootly  of  opinion  that  tbe 
claim  Deed  not  be  supported  by  the  affidavit  of  the 
dsiount  himself.    Maole,  J.  was  of  opiDion  that 
there  was  no  necessity  for  any  affidaviti  that  the 
flUtute  required  none ;  that  the  judge  may  make 
ID  otits,  ctlHng  upon  tbe  party  to  appew  and  state 
the  Btfve  and  partienlan  <rf  his  daim,  and  ooder 
certain  drcunutanoes*  may  declare  him  barred. 
**k*t»  tUii  I  do  not  think  that  tbe  judge  has  any 
difimnt  power  vfaeo  the  aheriff  ia  tbe  appUcant, 
frwD  that  wUdi  he  has  when  any  other  pmon  ap- 
Ues.  The  true  etmstnietion  appeara  to  me  to  be 
this:— Sec.  1  empowers  the  judge  to  make  an  or- 
der for  tbe  claimant  to  appear  and  to  st^  the 
nators  and  pertieiilara  irf  hia  daini,  wbicb  he  is 
atbor  to  mantaiD  or  relinqoish.   If  he  maintain 
his  dsim,  tbe  judge  may  order  an  issue  or  action  ; 
or  if  the  claimant  and  the  plaintiff  eoosent,  the 
judge  may  dispose  of  the  merits  in  a  summary  man- 
aer,  which  is,  by  see.  3,  to  be  final  and  eonelnsive ; 
Of  the  claimant  may  reliuqmrii  Ins  claim ;  and  X 
think  it  is  wrong  to  hold  that  be  moat  maintain  or 
rdinqnish  it  1^  affidanL  Tbeo  comes  see.  S,  which 
enscu,  that  if  he  shall  not  appear  upon  aoch  rale 
or  Older,  being  dnly^  aerved  therewitl^  to  matotato 
or  rdin(|nsh  bis  daim,  OTahall  n^eot  or  refoaeto 
cM^lj  with  any  rule  or  otdet  to  be  made  after 
appewsao^  it  afaall  be  lawfiil  tor  the  judge  to  de- 
cine  him  to  be  for  ever  barred  fnm  prosecuting 
his  dsim  sgainst  the  original  defendant.   Sec.  1 , 
gives  thejadge  no  power  to  make  an  order  to  bar 
a  claimsat ;  snd  the  rales  or  orders  mentioned  in 
sec.  3,  aesD  roles  or  orders  not  inconsistent  with, 
bat  fobserrient  to  those  authorised  by  sec.  1.  Tbe 
ooljr  mtioa  eonferring  the  power  to  bar,  is  see.  3; 
and  that  appHes  (in  a  ease  whero  a  party  appears 
and  does  not  relinqaish  las  claim)  if  be  negieots  or 
refuses  to  comply  with  any  rale  or  order  made 
alW  sppearanee.   In  this  case  no  order  has  been 
msde  after  tbe  etaimaof  s  appearance.   He  has  not 
failed  to  comply  with  any  order  so  made.  There 
hsB  been  no  deeisioo  iqxHi  the  merita  by  an  actioo 
or  feigned  iaan^  or  by  tbe  ju^  with  the  eooaut 
of  tbe  parties}  nor  baa  Uw  i^iimant  rdinqidahed 
Us  d«m ;  tbarafbra  I  tbiok  hla  olaim  ought  not  to 
he  barred.   TUa  viev,  I  thmk.  Is  in  conftmnity 
with  both  tbe  letter  and  the  spirit  of  the  act,  which 
was  uitended  to  aabetitate  a  remedy  for  the  previous 
tardy  and  espensive  process  in  Chancery  by  bill 
of  interpleader.   The  Legidature  intended,  with 
tbe  addition  of  protection  to  the  sheriff,  to  leave 
the  rights  of  eooflieting  partiea  in  as  nearly  the 
suae  state  as  they  wen  in  before  tbe  inter- 
})tesder.   Before  that,  the  claimant  might  bring  his 
Kdon  witboDt  consulting  anybody  j  m  might  sue 
o(tt  Us  Witt  and  ptirsue  his  ronedy  witbont  stating 
anj  iAtm%  and  this,  hia  r^ht  at  common  law,  it 
was  not  the  obiieet  of  the  statute  to  do  away  with, 
cxe^solsrasmigfat  be  beocAdd  to  defoidants 
who  might  be  sued^  and  have  no  interest  in  the  sub- 
ject mattor  4tf  tbe  anit.   Further,  to  qualify  this 
r^  does  not  benefit  his  opposient,  but  most  pre- 
j^ice  tbe  dalmant  (  and  there  ia  no  reason  for 
imposing  restrietiona  upon  blm  rather  than  upon 
any  other  party.   But  it  may  be  said,  of  what  use 
is  it  that  aju^  should  hn-e  power  to  make  an 
otdar^lfitmsyb*  disobey«d  wHb  ln]NiBlty?  It 


seems  to  m^  that  the  claimatnt's  duty  is  to  obey  tlie 
order,  and  if  he  does  not,  that  he  is  to  l>e  mulcted 
in  costs,  but  not  that  tbe  penalty  of  his  disobedience 
is  to  be  a  forfeiture  of  iiis  whole  claim.  In  the 
case  of  PowU  v.  Lock  (8  Adol.  &  Ell.  315)  tbe 
application  was  to  the  full  oonrt*  and  not  to  a  judge 
at  cbambers.  The  oltjeetion  was,  that  there  waa 
no  affidavit,  and  the  dicta  of  the  judges,  and  the 
questions  put  from  the  bench  were  to  tbe  efflaet 
that  tbe  daim  ought  to  have  been  stated  on  affida- 
vit. The  dedsion  of  tbe  court  was,  that  the  party 
should  have  time  to  make  an  affidavit,  and  more 
than  this  they  did  not  intend  to  decide.  Nothing 
Vaa  said  about  the  claimant  being  baired ;  and 
altboi^h  the  court  tbooght  that  there  should  be  an 
affidavit,  they  did  not  say  what  the  consequence 
was  to  be  if  there  was  not  one.**  Cressvell,  J.  was 
of  opinion,  on  the  authority  of  Powell  v.  Lock,  that 
an  affidavit  was  necessary,  though  it  need  not  be 
made  by  the  claimant.  Williams,  J.  agreed  that 
the  affidavit  need  not  be  by  the  claimant  himself; 
but  was  of  opinion  that  the  ststnte  required  an 
affidavit  i  and  that  the  order  of  Coltman,  J.  should 
not  be  set  aside,  as  the  true  ground  on  whidi  be 
proceeded  was,  that  the  daim  was  not  suffideo^y 
Btated,  of  wbicb  he  was  the  judges 

We  agree  that  an  affidavit  by  a  third  person,  in 
support  of  a  cldm,  is  suffident  j  but  it  alra  appears 
to  us  that  an  affidavit  is  necessary.  The  6th  section 
enacts,  "  That  when  a  cldm  shall  be  made  to  any 
goods  or  chattels,  taken  or  intended  to  be  takm  in 
execution,  the  court  or  judge  may  call  before  him 
or  them,  by  ride  of  such  court  or  judge,  as  well  the 
party  to  every  such  process  as  the  person  making 
the  claim,  and  thereupon  to  exerdse  for  the  adjust- 
ment of  such  claims,  and  the  protection  of  the 
dficer,  all  of  the  powersand  authorities  herdn-before 
:  oootaioed."  The  course  of  proceeding  then  is,  that 
,  if  a  claim  be  made,  the  court,  *<  by  rule,"  will 
direct  the  claimant  to  come  before  them,  and  then 
will  exercise  the  powers  vested  in  it  by  the  act. 
What  then,  are  ^ose  powers  aod  authoritiea  ?  The 
first  is  to  call  upon  the  third  party,  to  state  the 
nature  and  particulars  of  his  claim,  or  to  maintun 
or  relinquish  it.  How  is  this  to  be  done  If  except 
by  affidavit,  which,  by  the  7th  section  is  to  be  filed 
as  a  record.  How,  in  esse  of  an  appeal,  from  the 
dedsion  of  the  judge  at  duimbers,  are  the  facts  to  be 
brouriit  before  the  coort  above,  except  they  appear 
by  affidavit  ?  What  is  the  nature  of  the  evidence, 
on  which  the  judge  is  to  decide  whether  he  will 
grant  an  issue,  or,  with  the  consent  of  the  parties, 
give  his  final  a^juifieation  ?  On  these  grounds, 
together  with  the  practice  of  the  court,  in  not  ad- 
mitting any  statement  not  upon  affidavit,  we  think 
this  case  requires  it. 

The  question  then  arises,  whether  the  claimant 
having  appeared,  and  failing  to  maintain,  is  barred? 
but  fortheopinion  of  that  ame  and  experienced  judge, 
Mr.  Justice  Haul^  we  should  have  thought  Jm  was. 

To  follow  again  the  course  of  proceeding  pointed 
out  by  the  statute  tbe  daim  requires  no  affidavit ; 
but  when  mad^  tlie  judg^  under  the  6tb  aection, 
"  bjf  rvle"  is  to  call  the  claimant  before  him,  for  tbe 
paqMMc,  under  tbe  1st  section,  of  maintaining;  or 
reliuquishing  lits  claim ;  upon  such  rule,  lie  is  to 
bear  tbe  all^ationB  on      one  side  and  the  other; 
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and  to  adjudge  flnallyt  or  direct  aa  laane,  as  the 
case  may  be^  The  2d  and  8d  sections  refer  to  the 
first  aeotiout  and  the  6th  section,  the  proceedings 
under  vhich  the  ju^  is  empowered  to  carry  oat 
according  to  the  powers  and  authorities  previously 
given,  IB}  for  the  purposes  of  the  2d  &  3d  sections, 
to  be  incorporated  in  the  first.  The  3d  section 
enacts,  "  That  if  such  third  party  (the  claimant), 
shall  not  appear  upon  such  riUe  or  order  to  maintain 
or  relinquish,  being  duly  served  therewith  ;  or  shall 
n^Iect  or  refuse  to  comply  with  any  rule  or  order 
to  be  made  after  appearance,  he  shall  be  barred 
from  prosecuting  his  claim  against  the  original  de- 
fendant, ftc"  The  legitimate  reading  of  the  first 
section  appears  to  be,  that  stating  tra  particulars 
of  the  claim,  is  of  itself,  either  maintaining  or  re- 
linquishing ;  if  the  claimant's  statement  be,  in  the 
opinion  m  the  judsci  satisfactory,  the  claim  is 
maintained  i  if  the  daimant  can  make  no  sndi  satis- 
factory statement,  he  must  relinqniah.  What  then 
was  the  atate  of  the  facts  in  the  case  before  us  ? 
The  claimant  himself,  or  through  bia  attorney,  wu 
served  with  a  rule  undw  the  6tb  section,  or  the 
court  had  no  jurisdiction.  He  was  bound  "being 
duly  served  therewith"  by  the  third  section  (under 
the  penalty  of  beiog  barred)  "  to  appear  upon  tuck 
rule  to  maintain  or  relinquish  kit  claim  not  only 
to  appear,  but  in  addition  to  maintain  or  relinquish. 
The  claimant  dt4  appear,  but  having,  in  the  opinion 
of  the  judge,  failed  to  maintain,  he  abandoned  or 
relinquislwd  his  claim,  and  was,  therefore^  barred. 

This  construction  would,  on  the  ground  o/S  con- 
venience also,  seem  to  be  best,  as  the  claimant  hav- 
ing appeared,  and  disobeyed  no  order  of  the  court 
made  after  appearance,  in  the  opinion  of  Mr.  JosUce 
Maule  the  only  penalty  would  be  being  mulcted  in 
costs  i  and  an  action  against  the  sfaerifi'or  execution 
creditor  would  help  to  compmsate  him  for  the  loss 
of  the  costs  of  a  motion. 

HOUSE  OF  COMMONS. 

RSCBIVBB  COHHITTBK. 

Sir  Edward  B.  Sugden,  June  21,  1840. 
(,Coniinmedfrom  p.  316.) 

471.  In  point  of  fact,  the  ownership  of  the  estate 
has  passed  from  the  original  owner,  the  debtor,  to 
the  judgment  creditor ?— No  doubt;  and  one  of 
the  greatest  mischiefs  of  judgments  in  Ireland  has 
beeu,  that  the  owner  of  an  estate  has  gone  on  in- 
sensibly increasing  the  incumbrances  on  his  pro- 
perty. He  is  regarded  as  the  ostensible  owner  of 
an  estate  of  £9,000  or  £10,000  a  year,  when  he 
has  not  more  than  £200  or  £300  a  year  interest 
in  the  pn^ierty,  and  he  cannot  aoeommodate  him- 
self, no  man  can,  to  that  state  of  thinsa.  He  repre- 
tenu  an  andent  family,  possessed  of  a  fine  estate 
and  he  is  necessarily  driven  into  expenses  which  he 
would  not  incur  if  he  bad  not  that  estate,  and  yet 
he  has  no  substantial  interest  in  it. 

M3.  Mr.  R.  B.  Otbome^  Are  you  aware 
whether  the  greater  proportion  of  the  receivers 
that  have  beeu  appointed,  have  lieeu  appointed  for 
small  or  for  large  debts  ? — 1  should  apprehend 
that  till  the  late  Acts  had  come  into  operation  they 
would  be  for  large  debts ;  but  since  thoae  Acts, 


every  creditor,  every  butcher  or  baker,  the  moment 
he  has  got  a  certain  amonnt  of  debt  gets  a  jodgowat, 
and  cornea  instantly  to  die  Court  m  Chanoeiy  with 
a  petition  fbr  a  reosiver.  The  court  has  traded 
the  difficulty  of  going  on  appointing  receiver  ifttr 
receiver,  by  extmding  the  reodiver.  1  have  hoi, 
in  cases  where  the  court  has  extended  the  reeeiTcr, 
page  after  page  filled  with  the  names  of  the  diSeren 
matters  in  which  he  has  been  extended.  Forio. 
stance,  originally  it  has  been,  **  A.  B.  petiUoner, 
and  so  and  so  respondent  in  the  matter,"  and  theo 
the  other  judgment  creditors  who  have  got 
receiver  extended  follow  in  succession. 

545.  It  is  considerable  ? — The  expense  of  ex. 
tending  a  receiver  is  about  £8,  or  soaetlung  qC 
that  sort  I  would  observe  that  there  is  amther 
result  of  those  numerous  racdvera  which  ti  ntj 
soiona,  inaamw^  as  it  infringes  upon  tlie  righti «( 
third  peraoos  i  when  thoee  noAwn  were  bm  trj 
common  in  the  eonrte  isS  eqtfity  the  nile  o(  tw 
court  did  not  <^»arate  ii^uriously ;  a>  soon  si  tkg 
oonrt  lias  graoted  a  receiver  it  will  not  allow 
Uiird  person  to  interfere ;  so  that,  sopponng  jo« 
have  granted  a  lease  for  100  years,  tnd  Urei 
rental  of  £400  or  £500  a  year  from  the  «stiir,if 
a  party  has  ajudgmeot  against  your  tenant  sod pti 
a  receiver,  the  court  will  not  aUow  yon  to  dt«r^ 
the  tenant  for  your  own  rent,  or  bring  an  qect- 
ment  if  he  will  not  pay  it ;  if  tbe  landlord  coon 
into  court  in  order  to  obtain  pennlssioo  to  diatnis, 
it  will  give  him  leave  to  distrain,  but  tbes  tbi 
court  makes  him  pay  his  own  costs.  Whit  Ai 
court  intended  to  do  was  to  prevent  any  imonei- 
sary  proceedings  being  t^en,  and  thorew  somat 
gricTanee  wlwn  receivers  wwe  granted  sitkdms- 
ration,  and  io  smts;  bnt  when  erory  tnHmninsa 
get  a  ja^[mattt  for  a  debt,  and  tbe  nsrt  maaini 
apply  to  the  Chanoellor  for  a  receiver,  aad  the  n> 
ceivera  are  multiplied  as  tbey  now  are^  tfaenleiii 
v«y  great  deprivation  of  the  righu  of  propo^, 
and  operates  most  injuriously. 

546.  The  receiver  in  Ireland  is  otdy  lookeduiit 
the  roan  who  can  get  the  greataat  aBMont  rat 
from  the  tenants? — Yes. 

547.  Without  reference  to  tbe  improremeit  h 
the  mode  of  agriculture?— Yes,  it  must  be  m;  ii 
Ireland  the  cnditor  wants  his  debt,  and  DothtH 
leas  will  he  have ;  but  that  is  not  confined  to  Irdul 

575.  Mr.  Keogh.']  With  reference  to  the  i» 
mense  extent  to  which  recmversareeoatiuMdfrni 
one  matter  to  another,  are  yon  awue  that  the  onti 
of  appointing  a  reodver  are  paid  out  (rf  the  ante 
in  the  first  instance,  though  tbe  motioo  should  bi 
made  by  a  persoa  who  never  had  an  iatool  tatko 
property  ? — Yea. 

576.  Are  you  aware  that  that  has  indaeed  mm 
pmona  to  apply  for  the  appointment  cf  reaivm 
over  property  whrae  they  never  expected  to  mliK 
thdr  demand? — I  am  not  aware  of  it,  bat  ItUakk 
very  probable. 

577.  Do  you  think  it  would  oontribote  to  tbe 
proper  appointment  of  receivers  if  tbe  cost  tX  tlw 
appointment  were  reserved  in  tbe  same  vsj  si  tiw 
demand? — I  think  it  would. 

57S.  As  regards  the  muIdpKdty  of  lutti,  a  bdo- 
ber  of  creditors'  suits  may  be  gdngoosttiieiuM 
time  till  a  decree  i«  fwoDoaoocd;  one  oMditorfldlni 
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1)iU  and  thcD  another  creditor,  for  the  purpose  of 
aecoiPtilatiDg  costs,  goea  into  the  office  and  takes  a 
cop;  of  that  and  files  it  on  his  owb  account.  Has 
the  court  power  to  stop  those  suits  till  the  decree  is 
prosoanced?— The  coort  has  usually  not  exercised 
that  power,  because  yon  can  never  be  sure  that  the 
nart^  who  has  instituted  a  suit  will  go  <hi  with  it. 

579.  Do  you  think  it  would  be  possible  to  pre- 
vent &  multiplicity  of  snita  at  the  same  time? — ^Ves. 

580.  It  would  greatly  contribute,  if  It  could  be 
done,  to  save  the  ertate  from  costs?-— It  would. 

581.  Sir  J.  Grahm.']  I  apprehend  from  the  for* 
mer  part  of  your  evidence  that  you  would  not  think 
it  denrable  to  alter  the  law  with  reference  to  judg- 
tnenU  as  afffKJtIng  the  whole  property  of  the  debtor? 
_No.  I  think  general  public  opinion  is  in  favour 
of  thst  taw,  the  Legislature  having  taken  away  the 
right  of  arrest  upon  mesne  process. 

588.  It  has  been  suggested  to  the  committee  that 
pntpectively  it  would  be  desirable  to  make  the  judg- 
ment apply  only  to  a  particular  portion  of  the  pro- 
pertj?— That  would  be  very  difficult. 

563.  To  Uaok-acre  for  instance? — That  cannot 
be  from  the  nature  of  the  proceeding ;  but  the  court 
has  been  in  the  faabit  of  putting  a  reedrer  upon  a 
portioa  of  the  estate  to  pay  a  particular  judgment 
vtdeh  cMnes  to  the  same  point. 

564.  Sir  R.  PeeL"]  Is  not  the  power  of  making 
the  whole  of  an  estate  reapoonble  for  a  judgment 
debt  a  great  encouragmeot  to  improvidence  and 
extrsvaganee? — I  think  so ;  I  have  never  had  the 
least  dooht  ibout  it ;  and  particularly  operating  as 
it  does  io  Ireland,  where  a  judgment  creditor  can 
get  t  ncdm  instantly;  if  a  man  could  only  get  judg- 
ment ss  in  Eugland,  and  then  he  had  to  work  it  out, 
be  would  not  io  that  case  be  so  anxious  to  obtain  a 
ja(^eot  Supposing  a  party  did  not  pay  his  but- 
cfaer*!  hill,  the  butcher  would  wait  as  a  tradesman 
does  hi  England,  till  the  party  were  able  to  pay  hia 
MU,  inaiead  of  which  now  he  geta  a  judgment,  and 
tbea  a  reedver,  and  the  attorney  gets  bis  costs,  and 
that  proceeding  of  obtaining  a  receiver  may  never 
produce  a  single  farthing  to  the  man;  but  It  is  a 
great  encouragement  to  extravagance  and  impro- 
Tidence,  and  also  to  giving  undue  credit;  tbe  evils 
are  oaiversal  almost 

565.  Sir  J.  Graham-']  You  have  stated  that  you 
hive  no  hesitation  as  to  tbe  propriety  of  appointing 
receivers  geoerally  speaking,  in  cases  above  £100 ; : 
if  jou  raised  the  limit  to  £300  you  would  impose 
a  stronger  dieck,  and  so  on  in  the  proportion  in 
which  jou  fixed  the  minimum  high? — No  doubt, 
but  1  Jiould  not  propose  to  take  away  the  operation 
of  a  judgment  at  all;  I  think  such  a  step  would  be 
verj  badly  received  in  Ireland;  and  I  think  it  of 
grot  importance  that  any  alteration  made  in  the  law 
sfaodd  earry  with  it  the  feeling  generally  of  the 
people^  and  tttat  you  should  not  do  anything  which 
it  adrene  to  their  own  sense  of  what  is  doe  to  them ; 
and  tbey  have  so  long  ootindered  judgments  as  the 
eoiUDoa  assurance  of  the  oountry,  that  tbey  woold 
consider  it  very  hard  if  you  took  away  the  operation 
of  judgments ;  but  nobody  would  have  a  right  to 
complain  of  your  altering  an  Act  of  Parliameot 
which  was  pasaed  only  the  other  day,  and  which 
gave  creditors  rights  in  addition  to  tbe  rights  tbey 
had  Boder  the  old  law. 
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586.  With  respect  to  appointing  receivers,  yoti 
would  alter  the  law  ? — Yes ;  judgment  creditori 
would  then  have  the  same  rights  as  a  judgment  cre- 
ditor has  in  England. 

587.  Would  you  make  the  judgment  assignable? 
— I  think  that  Uie  power  to  assign  should  not  be 
taken  away  in  Ireland. 

568.  The  only  alteratimi  you  would  propose  ii 
with  respect  to  tbe  appointment  of  receivera  for  suras 
below  a  certain  amount? — Yes,  and  that  no  receiver 
should  be  appointed  at  all  till  iHtbin  a  certain  period 
after  the  judgment  has  been  obtained,  say  a  year 
or  some  such  period ;  T  would  not  allow  a  judg- 
ment to  be  snatched  and  a  receiver  to  he  appointed 
instantly  ;  I  should  look  to  England  as  the  country 
io  which  charges  on  real  property  are  properly  re- 
gulated, and  I  should  like  to  see  Ireland  placed  on 
the  same  basis ;  it  is  utterly  inconsistent  with  the 
prosperity  of  tbe  country  that  tbm  should  be  so 
many  judgmenta  upon  the  property  and  so  many 
receivers. 

589.  Sir  S.  PeeL]  Supposing  the  case  of  a  cre- 
ditor dealing  with  an  improvident  young  man,  and 
that  young  man  wanted  to  raise  £S00,  and  that  for 
£200  a  recmver  could  not  be  af^inted,  might  not 
the  efibet  of  inch  a  restriction  be  that  tiie  creditor 
would  say,  "  Though  you  only  want  £SUO,  borrow 
£500  fnm  me,  because  by  lending  you  £500 1  shall 
have  the  security  of  a  receiver  — No  doubt  that 
might  be  done,  and  I  am  not  aware  of  anything  that 
you  could  do  that  is  not  open  to  abuse, 

590.  In  that  case  there  would  be  a  temptation  to 
the  young  man  to  borrow  money  that  waa  not  abso- 
lutely required,  and  thereby  to  involve  himself  in 
greater  embarraaanienta  ? — Numbers  of  those  judg^ 
moots  are  not  for  borrowed  money ;  they  are  for 
ordinary  debts,  contracted  in  the  course  of  a  man's 
living,  with  his  tradesmen,  one  after  the  other,  and 
a  person  to  whom  he  is  debtor  obtains  a  judgment; 
they  have  nothing  to  do  with  contracts,  beyond  the 
actual  contracting  of  the  debt  by  purchasing  the 
goods. 

591.  Would  not  the  same  case  occur  with  a 
tradesman  who  would  say  to  the  young  man,  "  My 
debt  amounts  to  £400 ;  run  it  up  to  £500  and  I 
shall  have  the  benefit  of  a  receiver  ?** — It  does  not 
appear  to  me  that  that  is  an  ol^ection  to  the  thing. 
It  may  happen,  as  it  happens  at  College,  while  a 
man  goea  on  increasing  his  debta  they  never  press 
him,  but  the  moment  he  leaves  off  spending,  then 
they  press  him.  Yon  cannot  guard  against  a  case 
of  that  sort. 

592.  Sir  J.  Graham."]  Are  not  receivers  appointed 
very  often  for  debts  under  £10? — Yes. 

593.  You  must  draw  the  line  somewhere  if  yoa 
strike  at  the  abuse  at  all  ? — Yes ;  there  would  be 
cases  such  as  Sir  Robert  Peel  puts,  in  which  there 
would  be  evasion  In  order  to  get  within  the  rul^ 
whatever  the  rule  is ;  you  can  have  no  rule  that 
would  not  be  evaded,  but  its  general  leading  opera- 
tion would  be  usefiiL  A  man  would,  I  think,  not 
advance  more  mon^  in  the  case  Sir  Robert  Feel 
put  in  order  to  obtam  a  receiver  upon  petition ;  or 
if  so,  it  would  probably  be  an  unfiur  transaction, 
which  tbe  Court  of  Chancery  could  correct. 

594.  The  public  good  appears  to  you  to  demand 
tb«  alterations  of  the  law  wudi  you  bare  soggesled, 
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and  thow  aUeradons  are  the  mildett  that  jou  tUnk 
are  indispensable? — Yes. 

595.  Time  may  show  that  rather  stronger  mea- 
sures are  necessary? — Yes. 

696.  But  yon  recommend  the  alterations  which 
you  have  suggested  to  be  tried  in  the  first  instance? 
.—Yes  ;  and  if  I  found  the  evil  was  not  cured  by 
theokt  it  would  be  time  to  see  whether  you  would 
■trike  at  the  receiver  on  petitions,  or  leave  every 
thing  as  it  stood.  The  Sheriff's  Act  not  only  ex- 
teoded  this  remedy  over  the  whole  estate  but  gave 
extraordinary  power  beudes. 

597.  Sir  jR.  Ptft-I  Anticipating  for  the  salte  of 
argument  a  failure  m  the  measures  which  you  now 
suggest,  can  you  state  what  are  the  other  measures 
which  you  would  in  that  case  suggest? — No,  I  have 
not  tliought  of  anything  beyond ;  I  should  like  to  see 
what  the  evil  was  before  I  addressed  myself  to  the 
consideration  of  what  would  or  would  not  be  the 
cure. 

598.  Sir  X  Graham."]  Yon  have  mentioned  inci- 
dentally what  would  be  a  stronger  measure^  namely, 
the  abolition  in  all  cases  of  receivers  on  petition 
Yes. 

699.  Bat  yoa  would  Dot  think  it  wise  to  go  that 
length  at  once? — No;  I  should  Uiink  it  woold  be 
too  strong  a  measure. 

JUght  Hon.  T.  S.  C.  SmiA.-~JuM  28. 

945.  Will  you  state  to  the  Committee  what  you 
think  the  prominent  evils  connected  with  the  system 
of  the  management  of  estates  under  creditors*  re* 
ouvera  ? — ^The  mode  in  which  the  receiver  is  ap- 
pointed is  this :  an  order  of  reference  is  made  to 
the  Master  to  appoint  a  recraver,  either  upon  a  de- 
cree or  upon  motion  in  a  cause,  or  upon  petition 
under  some  of  the  statutes  in  force  in  Ireland ;  when 
the  order  is  made,  the  solidtor  who  has  the  carri^ 
of  the  proceedings,  who  is  usually  the  solicitor  for 
the  plaintiff  or  petitioner,  lodges  an  attested  copy 
of  the  decree  or  order  in  the  Master's  office,  to 
wliom  the  reference  is  made,  and  a  sammons  is 
issued  for  some  particular  day,  as  I  understand,  and 
the  Master  directs  who  shall  get  notice  of  the  pro- 
ceedings; however,  practically,  as  I  understand, 
the  solicitor  for  the  plaintiff'  or  petitioner  ia  the  only 
person  who  attends.  I  am  speaking  now  of  the 
minority  of  cases ;  he  proposes  to  the  Master  some 
person  to  be  appcnntect  recdver,  and  I  believe  it 
would  appear^  if  returns  were  called  for,  that  in  the 
vast  majority  of  cases  the  person  so  proposed  as  re- 
ceiver is  the  person  appointed.  I  think  that  system 
has  led  to  most  injurious  results,  and  I  think  it  has 
led  to  the  appointment  of  a  veiy  improper  class  of 
persons  as  receivers. 

946.  The  multiplication  of  receivers  so  selected 
must  act  very  injuriously  upon  the  general  interests 
of  tlte  country? — I  think  so.  It  would  be  well  that 
I  should  explain  to  the  Committee  why  it  is  that,  in 
my  opinion,  improper  persons  are  appointed  as  re- 
ceivers. In  the  first  plaoe,  it  frequently  happens 
that  in  petitions  under  Sir  Michael  O'Loghlen's  act, 
and  Mr.  Pigot's  act,  the  judgment  is  for  a  very  in- 
ooariderable  amount;  if  that  be  so,  of  course  the 
receiver  is  appointed  over  a  very  small  portion  of 
the  property;  but  it  sometimes  happens,  without 
regud  to  the  amoimt  due  on  the  judgment  that  the 


property  over  whidi  the  receiver  is  appointed  n  im 
iuconiuderable.    I  can  give  two  eiamples,  litf 
occurred  before  me  in  the  present  sittings.  Ii^i 
case,  (and  I  have  brooabt  ovar  a  oi^y  ^  tite 
tion  for  the  Committed  there  was  an  ap  ' 
to  extend  the  reenver,  and  if  yon  add  the 
law  and  the  costa  in  equity,  the  debt  ben 
you  find  a  most  enormous  disproportiwi 
debt  and  the  costs.    The  judgment  wu  far., 
than  £5,  because  it  included  ua  costs  at  k«| 
the  petition  stated  that  the  debt  was  £S  8k 
other  case  was  an  appltoatioD  to  teutimtaitm^ 
eeedinos  under  theprovinoos  of  Sir  H.  (njfm 
act,  which,  by  the  death  of  one  of  the|Ha|i 
became  necessary  to  continue.    Tiw  pnp^i|p 
£10  a-year ;  and  I  need  scarcely  say  lbttq|i' 
ing  a  receiver,  either  with  respect  to  a  debtai 
£5,  which  was  one  of  the  casea  which  wu 
before  me  this  term,  or  with  respect  to 
worth  £16  a-year,  must  work  most  oppra 

947.  Sir  R.  Pad\  Can  yoa  g^re  Um  v 
tory  of  the  £5  oaa87— I  durected  the 
give  me  a  copy  of  the  proceedincs  in  that 
wh^  I  have  brought  with  me.  It  nay  be 
however,  to  say,  in  justificatioa  of  tIte  p  ' 
that  he  bad  thoi^jbt  it  right,  on  account  <i 
amonnt,  to  resort  in  the  first  inaUBce  to 
mode  of  recovering  the  debtt  and  hadfiuMi 
but  I  only  give  tbe  case  m  au  exum^;  ssiM 
the  registrar  at  the  same  time  to  miikwiil 
what  bie  believed  would  be  the  coats  in  cqi^  of* 
tending  the  receiver.  Now,  in  these  easHitiii^ 
difficult,  considering  the  very  small  namnatm 
which  tbe  receiver  obtains,  to  get  pn^pastvli 
be  receivers.  But  the  second  cause  «W(iMii> 
improper  persons  being  appointed  luaiium 
property,  and  which  applies  to  eveiy  dsa^f^ 
perty,  is,  that  the  aoUoitor  for  the  petitioacrtrd^ 
tiff  has,  in  my  ofdnioo,  a  direct  interest  in  vmKk 
ing  an  unfit  person. 

948.  Will  you  explain  to  tbe  Committee  in «« 
manner  the  aoUdtor  would  have  an  mtCTetf  isi* 
having  a  fit  and  proper  penwn  appointed  iiuw 
— If  he  was  to  appoint  a  completely  iodtiiwW 
person,  in  all  probabiUty  he  would  have  do  Ifi 
profit  on  the  transaction;  that 

so  appointed  would  ^thw  select  bis  owe  ioi«i< 
or  would  endeavour  to  manage  the  pn^pert;  isMa 
a  raanoer  as  to  incur  as  litde  l^al  expcnw  uf^ 
sible:  whereas  the  plaintiff's  sondtw  haiiOT 
intwest  in  appointing  some  perstm  wbonH^* 
complete  tool  in  bis  handa. 

957.  Have  you  traoed  the  origin  rf**"'^ 
judgments  ia  Ireland  as  cootradistii^fiu^&o* 
law  of  judgments  in  England  to  any  coDsenoBSvi 
the  penal  Uws  of  Ireland?— My  atteotioa  taM* 
been  called  to  that  I  think  there  wssacMemf- 
ing  to  that  point  before  Lord  Redesdale,  vhiiks 
reported  in  Schoales  and  Lefroy,  I  ipesk  froa"fr 
mory,  tbe  popery  laws  not  having  been 
since  I  was  called  to  the  bar.  I  beUeve  jadgmnU 
obtained  by  Roman  Catholics  were  not  vitbrn  M 
popery  laws,  save  that  the  amoant  couU  BcOe<^ 
covered  by  elegit;  bot  I  wish  it  to  be  oDdmt«« 
that  1  am  speaking  from  a  vague  recoOsctioo. 

958.  Tbe  penal  laws  in  belawl  sifceud  the 
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of  land  ai  atut^ed  by  Romtt  Cftlholica?— No  doubt 
they  did. 

959.  Bni  judgmeDt^  vhen  bdd  by  Romao  Ca- 
tholia,  were  an  available  aecarity  to  thwr  full  ex- 
teDt  witboat  r^ard  to  creed? — I  do  not  know  that, 
I  shall  look  in  the  House  of  Lord's  Library,  at  the 
riiiDg  of  the  Committee  to-day,  for  the  case  I  have 
mentioDed;  [see  (yFaUon  r.  D^on^  (2  Schoales  & 
Lefro7>£l0  "i^  Readv.Aifimer,  (Howard's  Popery 
CueSi  60^)  ]  but  m  this  qnestioD  has  never  arisen 
HDce  I  was  called  to  the  bar  I  am  not  familiar  whh 
iL 

951-  Do  you  beliere  that  the  effect  of  the  comoint 
opention  of  Sir  Michael  O'Loghleo's  act  and  Mr. 
Pigot'i  act  has  been  advantageous  or  not? — That  is 
a  difficult  question  to  answer;  they  have  produced 
evil  effects,  no  doubt ;  but  Sir  Michael  O'Loghlen's 
ict  vaa  iDtFodaoed  with  a  view  to  remedy  agreatw 
eriL  If  the  Coainittee  would  wish  to  know  the 
caoaeof  the  introductlwt  <rfKr  Midiael  O'Loghlen's 
act  I  tfahik  I  can  refier  tbem  to  a  document  whidi 
eipIuDS  it  I  cannot  give  the  exact  date  of  the  re- 
port, bat  several  years  ago  there  was  a  commission 
to  certaio  mllemen  to  inquire  into  the  proceedings 
of  courts  (njostice  in  Ireland.  One  of  their  reports 
Tested  to  the  mode  of  levying  the  amount  of  a 
judgment  by  a  custodiam  proceeding  and  outlawry, 
but  the  renedy  by  outlawry  and  custodiam  was  so 
opfirewTa  that  1  brieve  it  was  that  ctreumstance 
vludi  iodaoed  Sir  Michael  0*Logh1eu  to  bring  In 

964.  Do^  think,  that  giving  the  right  on  the 
part  of  the  judgment  creditor  to  obtain  tibe  appoint- 
meat  of  s  receiver,  considering  the  extent  to  which 
that  r^  has  been  poabed,  has  been  advantageons 
orotbenrin? — I  aboidd  say  that  it  has  been  dia- 
adnatageons  in  tbla  way.  I  am  quite  sore  that 
tbeie  are  a  greatfr  number  <rf  judgments  affecting 
land  in  bdud  nowt  than  there  would  bare  been  u 
Sir  Hiehad  0*Loghlei^s  act  had  never  passed. 

965  Has  the  power  of  Judgmrats,  as  affecting 
all  property  in  the  poesession  of  the  d^tor,  or  to 
be  aoqwced  1^  the  debtor,  been  enlarged  to  that 
extent  by  recent  enactment? — Yes;  Mr.  logoffs 
act  introdneed  a  clause  independent  of  the  clanae 
which  was  contained  in  Sir  Midiael  0*Loghlen*s 
act,  and  the  danse  which  was  so  introdoc^  into 
Mr.  Pigot'sact,  irrespective  of  Sir  Michael  O'Logh- 
leo'a  act,  was  in  fact  copied  firom  a  rec«it  act  re- 
Uting  to  England ;  the  clause  which  authorises  you 
to  take  the  endre  of  the  land  of  a  debtor  under  an 
^epi  instead  of  a  moiety  was  copied  from  a  clause 
in  the  EagU^  act 

969.  Tbea  the  extended  eff^  of  jodgmentt  tn 
Inland  under  Mr.  P^jot'i  act,  ai  contrasted  with 
England,  has  arisen  mm  the  dreunstance  of  the 
power  of  appoinlii^  receivers  existing  in  Ireland  ^ 
— Yet;  Sir  Michael  O'Loghlen's  act  gave  for  the 
first  time  the  power  of  appointing  receivers  to  the 
petitioner  who  eidker  bad  saed  out  an  elegit,  or  was 
eotitled  to  sue  out  an  elegit,  and  the  receiver  was 
Dot  to  be  trter  the  noiety,  but  over  the  entirety  if 
Deeessary.  There  was  a  conflict  of  decision  i^n 
the  construction  of  that  act,  between  the  Court  of 
.Chancery  and  the  Court  of  Exchequer ;  the  Court 
of  Excheqoer  applying  a  strict  oonatruction,  and 
only  appelating  a  reoaver  in  cases  where  the  ele^t 


cetdd  hare  been  made  avaihUe.  Sir  Michael 
O'Logblen  at  the  Rtdla  gave  a  mcne  extended  oon- 
stmetion  to  the  act,  and  considered  that  it  author- 
ised the  appinntment  txl  receivers  over  an  equity 
of  redemption,  or  over  terms  for  years.  He  so  ex- 
pressed his  opinion  ;  and  the  effect  of  the  amend- 
ment of  Sir  Michael  O'Loghlen's  act  by  Mr.  Pigot'a 
act,  was  in  fact  to  extend  the  remedy  under  Sir 
Michael  O'Loghlen's  act  to  those  cases  in  which 
the  Court  of  Exchequer  bad  given  a  limited  con- 
struction to  the  statute. 

970.  Then  the  conjoint  effect  of  those  acts  has 
been  to  render  a  much  latter  anrface  of  the  whole 
of  Ireland  liable  to  management  under  the  Court  ? 
-"Certainly. 

971.  And  you  have  already  said,  that  with  re- 
spect tQ  the  appointment  of  receivers,  the  system 
is  not  saUsfactory,  in  your  t^nion  ? — It  is  not 

972.  Therefore  if  the  evils  of  the  appointment  of 
receivers  remdn  anofaanged,  the  eObet  must  be 
very  injurious  to  the  eidtivation  and  the  manage- 
ment of  property  in  Ireland  ? — I  think  it  mosL 

985.  As  relates  to  the  public  good,  the  effect  of 
judgments  remaining  unchanged  in  Ireland,  and 
the  power  of  appointing  reeeivera  still  remaining 
michanged,  would  there  not  be  an  advantage  to  the 
public  in  having  only  one  jurisdiction  by  which  re- 
oeivers  could  be  appointed  ? — I  think  so  ;  if  the 
Court  of  Chanoenr  was  capable  of  dmog  the  whole 
equity  business  of  the  country,  it  would  be  bettw 
to  have  only  one  equity  jurisdiction.  I  had  returns 
made  to  myself  of  the  business  done  at  the  RoUa 
in  the  last  nine  or  ten  years ;  I  could  not  lay  my 
handa  upon  the  returns  {wcvioos  to  the  last  two 
years,  but  I  have  the  tatter  with  me,  and  when  I 
rise  from  the  present  sittings,  the  number  <tf  orders 
which  I  shall  have  made  fw  mie  year  from  the  6rst 
day  of  Bfiohadmas  Term,  wOl  be  aboot  4,700,  and 
the  number  in  Sir  Michad  O'LoghWs  time  did 
not,  I  believe^  amount  in  any  one  year  to  3,000. 

990.  Since  the  passing  of  Mr.  Pigot's  act,  tenants 
onder  long  leases  mi^  obtain  loans  upon  jodgments, 
with  all  the  law  of  judgments  affecting  thoee  long 
leases  ? — No  doubt  they  may. 

991.  Do  you  think  that  it  ispolitic  in  the  present 
circamstances  of  Ireland,  to  extend  the  leasing 
power  of  tenants  for  life  ?_That  is  a  very  large 
qoestion,  which  I  do  not  know  that  I  have  consi- 
dered very  much. 

992.  Bat  it  haa  a  bearing  upon  the  question  ef 
judgments  and  receivers:  for  as  you  extend  the 
leasing  power,  yon  extend  also  the  liability  of  the 
property  so  leaied  to  judgments^  with  the  appoioi- 
meot  of  reoravers ;  do  you  not  ? — Of  course  all 
leasehold  property  is  sulyect  to  the  <^ratioa  of 
Sir  Michael  O'Loghlen's  act 

993.  By  q>litting  the  reversion,  and  by  multiply- 
ing middlemen,  you  subject  tlie  same  farm,  the  same 
corpus,  to  various  judgments,  and  with  various 
judgments  to  the  appointment  of  diffsrent  receivers 
over  it  ? — No  doabt ;  and  there  are  cases  in  which 
there  is  a  reeeiver  over  the  middleman's  interest 
and  over  tlie  landlord's  interest  at  the  same  time. 

994.  As  you  multiply  leases,  end  as  yon  sfdit 
the  reversion,  under  the  operation  Mr.  Pigot's  act 
and  the  Sberifik'  act  conjointly,  yon  render  mcve 
and  more  of  the  property  ct  Ireland  subject  to  the 


Digitized  by 


A24 


THE  IRISH  JURIST. 


eflect  of  judgmenti,  and  to  the  eoMcqueat  a|^»oiut- 
Bient  of  receivov  ?«I  think  you  do. 

995.  Then  if  that  be  an  evil,  hu  it  not  been  the 
tendency  of  legislation  to  inorease  and  a^ravate 
the  evil?— Certainly.  If  joa  authoriM  a  tenant 
for  life  to  make  long  leases,  there  is  no  doubt  that 
that  leasehold  interest  becomes  subject  to  a  receiver; 
but  I  feel  some  difficulty  in  stating  how  that  ex- 
actly bears  upon  the  consideration  of  the  question. 

996.  If  you  were  to  increase  the  power  of  the 
tenant  for  life  to  grant  leases,  would  it  not  be  poli- 
tic, conjointly  with  that  power  so  about  to  be  granted, 
to  Ipok  at  the  operation  of  Mr.  Pigot's  act  and  the 
Sheriffs*  act,  with  the  view  of  checking  the  obtain^ 
ing  of  judgments  and  receivers  as  affecting  property 
of  small  amounts  7—1  think  it  might  I  think  my- 
self that  it  was  very  quettiooable  whether  subject- 
ing terms  for  years  to  judgnmts  was  a  beneficial 
alteration  of  the  law. 

997.  Inking  at  the  pteaent  state  ai  Ireland, 
with  jodgmenta  the  common  aasnraoce  of  the  coun- 
try, and  the  extended  use  which  is  now  made  of 
that  mode  of  obtidoing  credit,  would  you  tliink  it 
prudent  at  once  prospectivdy  to  put  an  end  to 
judgments  with  the  power  of  appointing  receivers  ? 
— That  is  a  question  of  very  great  difficulty.  I 
apprehend  that  you  must  give  the  judgment  cre- 
ditor some  remedy  against  the  land ;  but  the  great 
difficulty  of  dealing  with  the  question,  is  to  deter- 
mine which  is  the  least  oppressive  mode  of  levying 
the  debt  out  of  the  land.  The  oppression  whi(£ 
outlawry  proceedings  led  to,  and  which  was  the 
origin  of  Sir  Michael  O'Loghlen's  act,  is  detailed 
very  clearly  in  the  report  to  which  I  have  referred. 
If  yon  were  to  repeal  both  the  atatates,  no  doubt  it 
would  get  property  out  of  Cbanewy  to  a  certain 
ottent,  or  rather  it  would  prevent  jnoperty  getting 
Into  the  Court  of  Chanoefy,  butvouwouM  still 
leave  the  debtor  open  to  a  prooeeolng  by  ri^it ; 
and  it  is  xi^t  that  the  Committee  thouu  undorstand 
that  the  prooeeding  by  ele^  wilt  of  neoeasity  lead 
to  difficulty.  I  shall  endeavour  to  explam  how  an 
elegit  iwooseding  would  lead  to  difficulty.  Suppose 
there  U  a  tenant  in  possession  of  lands  and  a  judg* 
ment  against  bis  landlord,  if  his  lease  bears  date 
subsequent  to  the  date  of  the  judgment,  the  creditor 
may  issue  an  elegit ;  he  may  have  an  inquisition  in 
the  ordinary  way,  and  a  finding  upon  that ;  and 
upon  that  inquisition  he  may  serve,  an  ejectment 
on  the  tenant,  and  turn  the  tenant  out  of  posses- 
Hon  alb^etber.  If  the  judgment  is  subsequent  to 
the  dato  the  lease,  he  cannot  turn  the  tenant  out 
of  possession,  but  the  judgment  creditor,  by  the 
operation  of  the  inquisition,  is  regarded  as  in  the 
nature  of  the  assignee  of  the  reversion  j  he  stands 
in  the.  shoes  of  the  landlord— and  the  difficulty  is 
this :  one  judgment  creditor  having  proceeded  and 
attached  the  rent,  nuy  be  dispossessed  by  a  prior 
judgment  creditw*  and  that  prior  judgment  creditor 
may  be  dispoasnased  another  prior  judgment 
creditor ;  and  in  this  way  the  anfortonate  tenant  in 
poswsuon  may  suffer  very  nearly  as  much  by  that 
elegit  prooeeding  as  he  sii^rs  at  present  by  a  pro- 
oeeding by  a  receiver ;  the  difficulty  is,  whichever 
way  you  turn  it  is  only  a  choice  of  evils. 

1002.  SirJ:.GrahaMi.']  Have  you  seeu  the  bill  that 
has  been  introduced  by  the  ^vemmmt  with  respeot 


to  judgments  in  Ireland  l>di^  no  longer 
able? — [  read  it  hastily. 

(To  bt  nmtbiueJ.) 


CHANCERY. 

Walter  HtnaphrcT*.  PUinUC  )  DITRSUAKT  to  Dmm 
taMi. ) 
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DUBLIN,  AUGUST  25,  1849. 
— ♦ — 

Whiu  Mveral  nut»  are  instituted  in  Equity  against 
the  BMoe  defendant,  it  ia  the  practice,  both  in  the 
Court  of  CluDcwy  and  Eidieqoer,  after  a  decree 
ha»  bm  proDoanced  in  oneb  to  obtain  an  order 
ttnjiag  ibrther  proceedian  in  the  other  eausee.  and 
tfcitlto|iairieBaMy<ibBM-iBaiidjpfOT»theirdei»and« 
under  the  deoree;  and  in  the  Coort  of  Chancery  a 
practice  hm  prendled  by  which  the  plaintiff  in  a 
stayed  sdt  is  rendered  personally  liable  for  the  costs 
of  the  several  defendants  in  that  cause. 

The  case  of  Lojiie  v.  Forbee,  («  Ir.  Eq.  R.  443,) 
is  to  be  considered  the  first  in  this  country  which 
distinctly  lays  down  the  rule  that  the  plaintiff  in  a 
BUyed  suit  is  personally  liable  to  pay  the  costs  of  the 
sereral  defSeodaats  in  that  cause,  and  that,  whether 
the  stayed  suit  has  been  vexattously  instituted  or  not. 
It  often  happens  that  from  the  obstinate  litigation 
of  defendants  it  is  impossible  for  a  plaintiff  to  obtain 
■  decree  for  a  oonaiderable  time,  while  a  A-iendly  suit, 
commenced  it  may  be  loos  after  the  other,  is  brought 
to  a  lieariog  first,  and  a  Mcree  to  aoconnt  obtained, 
from  the  fiidlitiesaflbrded  by  the  very  parties  whose 
utmost  extrtoBB  were  used  to  retard  the  progress  of 
a  init  eoBimeneed  by  a  bond  Jlde  creditor,  and  abso- 
lutely neoBMary  to  obtain  payment  of  his  demand. 
It  appears  to  na  that  in  such  a  caM  this  rule,  if  laid 
down  inflesibly  and  acted  on  without  regard  to  the 
circumstaiiees  of  each  case,  is  calculated  to  work 
grest  Itardsbip  and  oppressioo. 

In  Croket  v.  Copiey,  (2  Moll.  469,)  there  was  a 
satt  in  the  Exchequer  to  which  the  plaintiff  in  the 
wcond  cause  was  a  party,  a  receiver  was  appointed 
before  the  saU  in  Chancery  was  instituted,  and  the 
case  came  on  by  moUon  to  dismiss  the  second  bill 
for  want  of  pmeontion.  The  Master  of  tlie  Rolls, 
in  giving  judgment,  went  very  fully  into  the  special 
drcnoHUoecs  of  tiie  ease,  and  said,  "  Incumbran- 


cers who  can  have  no  relief  in  the  suit,  and  are  merely 
brought  before  the  coort  as  necessary  parties,  are 
entitled  to  tbrar  costs,  and  that  in  the  first  instance 
out  df  the  Jundf  and  every  plaintiff  files  bis  bill  sub- 
ject to  this  liability."  This  would  appear  to  us  to 
point  out  precisely  the  proper  fund  out  ci  whidi  a 
defmdant's  coeta  shtnld  be  pud ;  for  why  should  be 
be  pot  in  a  bettor  pontion  by  the  order  to  stay  tliaa 
be  waa  before?  andwfayahoulda  Aaisd,;Ucereditor 
plaintiff  in  a  snit  fturly  instituted,  Iw  placed  in  a 
worse?  Besides,  by  such  a  practice  the  plaintiffia 
injured  far  more  than  a  defendant  would  be,  were 
he  obliged  to  wait  until  the  fund  be  realized ;  there 
is  no  balance  of  inconvenience  from  which  it  might 
be  said  that  where  a  plaintiff  and  defendant  would 
suffer  equal  inconvenience,  in  order  to  discourage 
unnecessary  suits,  the  leaning  should  be  against  the 
plaintiff  who  is  active,  and  in  favour  of  the  defen- 
dant who  is  brought  before  the  court  tn  invitum, 
and  such  indeed  was  the  reasoning  of  Sir  Michael 
O'Logblen  in  LofUe  v.  Forbea,  (ns  reported  in  2  I. 
Eq.  Rep.)  and  if  there  was  but  one  defendant  who 
might  become  entitled  to  his  costs  such  reasoning 
might  be  concHosive,  but  where  such  defendants 
are  very  numerous,  and  although  individually  their 
cosU  may  be  ineouiderable,  yet  the  (^[gregate  anm 
for  which  a  plaintiff  becomes  peraonaUy  liidtle  may 
be  very  large,  and  modi  more  than  he  can  pay  or 
procure  until  the  funds  in  thecauaeare  realized;  the 
rule,  therefore,  does  not  worit.  fairly,  for  though  a 
defendant  or  his  solidtor  may  be  inconvenienced 
by  having  to  wait  for  a  soull  sum,  the  plaintiff  may 
be  utterly  ruined  by  bnng  oompeUed  florthwith  to 
pay  a  very  lai^  one. 

In  the  case  of  Jackson  v.  Curfu,  cited  in  Crokar 
V.  Copiey,  there  was  but  one  suit,  and  by  the  decree 
coiits  had  been  ordered  to  defendants,  who  having 
proceeded  to  enforce  payment  by  an  attachment, 
upon  application  to  set  it  aside  the  Master  of  the 
Rolls  considmd  that  the  costs  were  properly  pay- 
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nble  oat  of  the  fund;  on  appeal  this  order  was  set 
aside,  and  the  Lord  Chancellor  held  that  the  plain-  \ 
tiff  sboald  forthwith  pay  them.  This  case,  however,  | 
would  seem  not  to  be  an  aathority,  for  these  defeft- ' 
dants  were  prior  incumbrancers,  and  the  plaintiff 
when  filing  his  bill  must  have  been  aware  that  they 
were  entitled  to  be  redeemed,  and  it  is  on  that 
ground  Lord  Manners  based  his  dedsion  when  he 
says,  "  The  rule  that  the  fund  and  not  the  plaintiff 
18  to  pay  the  costs  only  applies  to  formal  parties, 
not  to  prior  incumbrancers,  as  to  them  it  is  a  redemp- 
tion bill."  This  case,  though  dted  by  the  Master 
<^  the  Rolls  in  Crok&r  v.  Copley  as  shewing  that  a 
plaintiff  is  povonally  liable,  distinctly  lays  down 
that  the  costs  of  formal  parties,  not  prior  incmn* 
bran  cere,  are  to  be  paid  out  vf the f%nd»  And  it  does 
not  appear  to  us  that  tliis  learned  judge  would  have 
sanctioned  the  practice  which  now  prevaik,  by  which 
all  costs,  wh^er  of  prior  or  subsequent  incumbrao  - 
eers,  formal  or  other  parties,  are  to  be  paid  by  the 
pldntiff  in  a  stayed  suit,  although  he  may  not  have 
any  other  property  whatever  b^ond  the  subject- 
matter     the  suit. 

In  (yKeefi  v.  Holme$t  (1  Irish  Jurist,  78,)  a  de- 
fendant in  a  stayed  suit  applied  tliat  the  plaintiff 
might  pay  his  eostsj  counsel  for  the  plaintiff  insisted 
very  strongly  upon  the  great  hardship  of  compelling 
the  plaintiff  to  pay  these  costs  before  the  funds  were 
realized,  as  she  had  very  litUe  property  except  the 
subject-matter  of  thecause.  The  Master  of  the  Rolls, 
however,  was  of  opinion  that  although  thwe  might 
be  hardship  in  the  case  he  was  bound  by  the  deci- 
sion in  LoJHe  t.  Forhe$y  and  that  it  was  desirable 
not  to  break  in  on  a  rule  which  tends  to  cbedt  thn 
institution  of  several  suits.  If  that  was  the  only 
efleot  of  the  rule,  and  if  it  woriced  only  to  the  pre- 
judice of  plaitttiflb  who — ft  suit  bdiw  already  in  pro- 
gress in  which  they  could  obtain  »ill  rdira— com- 
niHice  auotbw  for  the  mere  purpose  of  onerattng 
the  estate  with  costs,  we  would  be  sorry  to  see  it 
relaxed  in  the  slightest  d^ree;  but  whm,  as  we 
have  already  shewn,  it  may  injure  the  hon&  Jide 
plaintiff,  perhaps  the  first  to  take  proceedings  for 
the  recovery  of  a  fair  demand,  thwe  we  certainly 
think  the  rule  should  be  relaxed. 

The  case  of  (yKeefe  v,  Hohut  was  again  con- 
sidered before  the  Lonl  Chancellor  on  appeal,  who 
affirmed  the  order  of  the  Rolls.  In  the  same  case 
(reported  1  Irisli  Jurist,  162,)  an  application  was 
made  by  the  plaintiff  that  the  costs  of  the  defendant, 
which  he  had  been  ordered  to  pay,  should  be  paid 
to  him  by  the  reemver,  and  it  was  bdd  that  the 
plaintiff,  who  was  a  puisne  incumbrancer,  was  only 
entitled  to  have  these  coste  paid  in  the  same  («ioci^ 
as  his  donandi  there  was  no  positive  deddoo  as  to 
theoosts  <rf  pritv  ineonbrancers;  tus  Honor  inti- 
mated, however,  that  a  case  might  be  made  out 
which  would  entitle  the  plaintiff  to  these  oosts,  not 
in  the  priwi^  of  the  plaiMiff*a  demand,  but  in  that 
of  tlie  prior  incumbrancera ;  but  the  notice  not  hav- 
ing been  so  framed  the  motion  was  refused.  It  would 
appear  to  us  that  the  costs  of  aU  the  incumbrancers, 
whether  prior  or  puisne  to  the  plaintiff's  demand, 
should  be  paid  according  to  their  respective  priori- 
ties, otherwise  the  severity  of  the  rule,  nialdog  a 
plaintiff  personally  liable,  would  be  carried  still  far- 
ther, as  if  the  fund  only  sufflced  to  reach  the  iilun- 


tiff's  own  demand,  or,  as  often  happen,  lib  cDtire 
claim  should  not  be  imid,  it  would  be  rcndenditili 
more  dofident  if  to  tiiat  ddm  vmid^tlieeiMt 
of  puisne  incombranons,  which  never  coaU  ^ 
been  paid  if  Che  suit  had  gone  te  a  Xvm^. 

Id  Levlngt  t.  jD«  Jfontatorciuy,  (l  IiM  Jntif 
S51,)  the  C^rt  of  Exchequer,  i^ion  fiill  ugoBxot 
and  having  all  the  cases  before  it,  came  to  a  cos. 
elusion  wMch  supports  the  view  we  haTeWe  ukn, 
A  bill  had  been  filed  in  that  court,  and « decne 
to  account  pronounced.  Subseqneot  to  the  iutiia. 
tion  of  the  suit,  but  before  tiie  deoee,  a  toQ  ty 
filed  in  the  Court  of  Chancery  by  two  of  ibedf. 
fendants  in  the  Exchequer  cause.  After  iIk  ife. 
cree  tui  order  was  made  in  the  ExdHqnerrntnia. 
ing  the  plaintiffs  from  proceeding  b  QuMtn 
giving  them  liberty  to  come  in  and  pmre  ftdr  4*1 
maud  in  the  Exchequer ;  subsequeat  to  ti^  q 
order  was  made  in  die  R<dls  taxatios  of  d» 
costs  of  a  defendant  in  the  Chancoy  eaue,  ibw 
costs  were  paid  by  the  plaintiff  ia  the  Najedni, 
who  appliM  to  the  Court  of  Exoheqeer  to  be 
repaid  by  the  reodver.  Baron  Pennefi^  jg 
•giving  judgment  said  ^— **  The  present  aiodoo 
that  the  costs  to  which  the  plaintiff  in  the  Qnocoj 
cause  is  liable,  should  be  paid  in  the  fint  iiatiDCt, 
by  the  receiver  out  of  the  funds  collectd 
receiver,  or  that  the  defendants  ia  the  Chascaj 
cause  he  restrained  from  taking  proceeding!  igiint 
the  plaintiff  in  the  stayed  cause  od  their  dtand 
for  costs  against  him.  In  justice^  it  would  ^ifMr 
that  the  plaintiff  in  the  Chancery  caoae  vboan. 
strained  from  proceeding  there  by  the  vderrfddi 
court,  is  substantially  entitied  to  rdiff  in  ooeor 
other  of  the  shapes  in  which  he  seeb  it"  iod  Ui 
L(»^hip  referred  to  tlia  manoscriptiBleofZ^ 
V.  Forhea  by  Sir  M.  O'Logfalin.*  Bma  Fw 
father  also  said : — "  As  tothe  costs  of  pucmffiton 
whom  the  plaintiff  Imnn  before  the  eovtiD  Oe 
Chancery  canse,be  is  undoubtedly Eable in ibeamt 
of  a  defident  fund."  "  With  regard  to  nbtcqnett 
creditors  they  must  get  their  costs  in  At  mupri' 
ority  ai  thtir  demanda*  Thecostsofpoiniemdibn 
are  not  to  be  put  out  of  their  proper  prioritj.'  Iiip. 
pears  to  us  that  the  rule  as  laid  down  m  tUt  cw  ii 
calculated  to  work  fairly  and  juatl;  and  doei  Ht 
expose  to  utter  ruin  a  plaintiff  who,  ai  we  iun 
shown,  may  have  acted  with  the  most  perfect  gocd 
faith,  and  without  the  slightest  intsntioa  of  ioai- 
tuting  oppresdve  w  nnneceasary  proooadinp. 


To  tht  Editor  of  the  Iriik  Jmiit. 

Sra, 

Ir  a  very  recent  number  you  exfveasd  i  hope 
—in  which  alt  your  readers  partidpated-4hii  6e 
appointment  of  commissioners  for  the  sale  of  iioim- 
bered  estates  should  be  made  from  Done  oUar  tba 
thepurest  motives. 

The  motives  whioh  led  to  these  appdiitaeDti  I  ie 
not  question,  but  to  one  of  the  sdection  I  oljaii 
— that  of  Mr.  Hargreave.  Towards  tliatgeotkBu 
personally  I  .not  only  entotaio  no  ill-wiU,  qdtttkt 
reverse,  I  admit  liis  talentsj  I  aukaseidpwit 
the  utmost  satiafhcdon  that  genenl  mmr  im 
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not  overrate  hie  etpad^  1 1  concede  tliat  be  ran  a  dis- 
lii^oiibad  eareer  in  the  London  Universityt  that 
hit  Butbcnuitieal  abilities  are  <tf  a  very  high  order, 
and  that  bta  teputatioa  at  tbe  Bar  n  that  of  an 
able  and  rising  IMU  |  vy  ■ofajeotlon  will  not*  I  hop^ 
be  imagined  to  aritofrom  any  otim  than  pablie  and 
profeasiDnal  gronnda — personal*  I  have  none.  Mr. 
Hai^reave  was  called  totbe  English  Bar  in  the  year 
1844;  he  has  not  yet,  consequently*  completed  his 
Eftb  year  of  practice.  Of  a  standing  which,  in  this 
coootry,  is  iosnfficient  by  law  to  jostify  an  appoint- 
ment to  the  office  of  Assistant  Barrister,  and  to  a 
jurisdtdioD  in  cinl  actions  where  the  debts  do  not 
exceed  the  paltry  snm  of  twenty  pounds  ;  this  young 
gntleman— who  never  yet  spoke  in  a  court  of  jus- 
iiee—ie  sent  over  to  Irdand  as  a  judge  in  a  court 
isTCsted  with  morenrbitrary  powers  tlmn  wen  ever 
yeteoofored  apoa  any  court  of  judicature  in  this 
or  tbe  nster  country.  He  is  sent,  wmed  with  a 
carting  voice  in  deidrioiw  wUd  auy  aSoti  millions 
ofpc^wrtfl  isnt  to  preside  in  a  eourt  clothed  with 
gnittr  pewaw  Aaa  tbe  Gout  of  Chancery,  in  a 
court  wiwae  JecMon  ia  tod  and  IrreverriMe  except 
^  own  lueerfw  tiiink  fit  to  allow  an  appeal  from' 
tkdr  (tedsionsl  < 

\M  me  assnme  tint  the  other  two  members  of 
tliecourt  may  diffisri  that  the  (mejudge  may  incline 
to  dedde  according  to  the  rights  of  creditors  and 
ovnen  ss  now  existing  in  courts  of  Equity  ;  the 
utlier-^fflpresaed  with  the  idea  that  he  holds  bis 
office  more  for  a  politteal  than  a  judicial  purp<»e, 
and  tbit  the  great  object  of  the  Legislature  and  of 
ilie  Act  est  to  effect  sales  and  a  transfer  of  pro- 
perty—amy  be  disposed  to  deal  more  summarily  with 
tfiote  ngbts,  and  that  the  junior  eommtesioner  gives 
Ilia  judement^  (J  eare  not  on  which  ud^)  I  asl^,  will 
that  jnogBeat  be  calculated  to  earry  with  it  weight 
to  satisfy  the  mridi^  or  beone  inwhidttbeprom- 
Koos  wUl  be  disposed  to  acquiesce? 

Nay,  iriUmat  ^Making  of  his  Judgmamtt  will  hk 
e^tpomUment  be  caloolated  to  in8{wre  that  public 
confidence  wUoh  is  so  dedrable  to  invite  incnm- 
branews  and  ownera  to  make  trial  of  a  new  and  un- 
tried tribun^  where  tbe  claims  of  tbe  one,  and  the 
rights  of  both  may  be  dealt  with  in  a  manner  tbey 
know  not  ol^  and  aooordmg  to  the  unlimited  discre- 
tioo  rf  the  oommissiotters? 

Lord  John  Russell  was  frequently  asked  to  state 
tbe  names  of  tbe  proposed  commissioners,  and  he 
postponed  lus  answer  until  Parliament  rose.  His 
GofcmaieDt  passed  a  measure  constituting  a  court 
which  can  override  tbe  established  tribunals  of  the 
Qouliy— .«ven  the  Court  of  Chancery  ttsdf-^  cir- 
eaattaooe  nefer  pcefiovaly  known  in  legislatitm — 
la  «U6h  ia  vested  the  doterminatioD  of  qoestioos 
that  mi^  aAet  half  tbe  piopertieB  of  tins  country 
and  the  a^odkaiton  of  rights  of  tbe  Qtmost  nugni- 
tadsaad^BQSieitiimaeimpwtBBee'  Wasittoo 
nuwfa  to  expect  that  the  Crown  sboold  have  idiosen 
judidDasly,  ebould  have  chosen  men  calculated  from 
prof«!snoiuil  repotatioo  to  cveate  confidence  in  their 
decisioDS? 

Most  aasnredly  tbe  Government  should  not'  have 
90  outrageoosW  shocked  professional  and  public  opi- 
niott  by  tbe  aaection  oi  an  Englidi  conveyancer  of 
five  ycara  ataadfing^  who,  however  respectable  his 


abilities  may  be,  was  but  little  known  in  bis  own, 
and  absolutely  unknown  in  this  country. 

There  should  have  been  tipreHige  about  the  name 
of  each  Judge  which  wotdd  have  carried  with  it  tbe 
favorable  testimony  of  the  public 

Mr.  Hargreave  is  an  Engliah  conveyancer.  His 
brother  commissioner,  Dr.  Longfield,  was  examined 
not  very  lung  since  before  a  Committee  of  the  House 
of  Commons,  (the  Poor  Law  Committee,)  he  was 
asked,  "  Can  you  suggest  any  remedy  for  the  pre- 
sent uncertainty  of  title  in  Ireland?''  "  I  do  not  think 
there  is  any  considerable  uncertainty  of  title  in  Ire- 
land. I  think  a  purchaser  in  Ireland  can  be  as  cer- 
tain of  bis  title  as  a  purchaser  can  be  in  England, 
there  is  an  expense  in  making  out  a  title,  owing  to 
the  number  of  incumbrancers,  but  there  is  no  uncer- 
tainty of  title." 

«  Mr.  Bright.']  Do  you  know  whether  that  Is  the 
opinion  of  English  conveyancers,  with  regard  to 
Irish  titles  ? — I  do  not ;  but  I  am  sure  tiiat  the 
English  conveyancers  do  not  undenUmd  the  mat- 
ter s  they  do  not  fenow  the  law  t»  Iretandt  and  I 
do  not  think  tkeg  are  competent  to  gwe  an  opimum 
upon  CAejEnnnf.** 

It  is  one  of  this  class  who  is  sent  over  to  admi- 
nister the  law  of  titles  in  Ireland  1 1 !  For  my  own 
part,  I  rather  think  the  witness  jodped  the  English 
lawyers  harshly,  and  I  am  satisfied,  in  Mr.  Har- 
greave's  instance,  that  he  is  too  conscientious  to  ac- 
cept an  appointment,  if  he  had  not  a  knowledge  of  his 
profession ;  but  in  this  I  can  agree  with  Dr.  Longfield, 
that  tbe  English  practice  difl'ers  in  some  respects 
from  ours,  and  that  there  are  questions  of  duly 
occurrence,  particularly  with  reference  to  seardiea 
and  judgments,  with  which  they  are  by  no  means 
familiar,  and  that  an  English  conveyancer  will  have 
moch  to  learn  brfore  he  can  make  himself  familiar 
with  the  titles  and  practice  of  this  country  as  con- 
nected with  them.  Now  the  junior  Commisdoner 
ehoald  have  been  precisely  the  one  most  familiar 
with  both ;  on  him  will  devolve  very  probably  the 
reference  to  take  accounts,  and  ascertain  priorities; 
and  tbe  preliminary  training  of  an  Equity  lawyer 
would  have  been  an  important  advantage,  if  not  an 
essential,  in  the  future  Commissioner.  His  legal 
education  should  not  be  completed  at  the  expense  of 
tbe  public ;  his  ephemeral  existence  should  have 
been  one  marked  with  the  fulness  of  life,  and  with 
nothing  of  the  incipient  stage. 

A  court  of  a  limited  existence,  which  will 
commence  proceedings  at  once  should  at  least 
possess  Heads  intimately  acquainted  with  the  peo- 
ple and  the  country,  of  whose  properties  they  were 
to  take  the  disposal ;  a  knowledge  of  the  charao* 
to-  of  tbe  BoUdtors  who  were  to  practise  before  them 
would  have  been  derirable ;  and  the  junior  Com- 
missioner, who  will  be  tbe  auctioneer  of  hn  bre- 
thren, should  of  tbe  three  be  predsely  tbe  one  best 
acqaalnted  with  the  mode  of  transacting  busiue» 
in  this  country. 

Never,  in  the  history  of  judicial  appointments, 
was  there  a  graver  error,  on  public  grounds  ;  never 
on  professional,  a  deeper  insult  to  the  Irish  Bar. 

It  is  true  that  there  used  to  exist  a  practice  of 
appointing  an  English  lawyer  to  be  an  Irish  Chan- 
cellor.   These  appointments  were — inasmuch  as 
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then  WM  DO  reciprocity — unjoat  towardi  a  bar  oom- 
poaed  of  as  distinguished  lawyers  m  ever  adorned 
,  Westmioster  Hall.  Tbey  were  felt  to  be  aqjutt  by 
the  Whig  government*  and  the  appointment  of  the 
present  Chancellor  was  looked  upon  aa  an  earnest 
that  the  practice  would  never  again  be  repeated. 
It  had,  however,  as-  an  apology,  though  not  an  ex- 
cose,  this  argument,  that  the  judges  sent  here  were 
men  who  had  been  long  before  the  public,  whose 
fame  had  built  itself  secure  upon  the  discriraioating 
judgment  of  tlie  professioa  before  whom  tbey  prac- 
tised, and  who  could  best  test  their  merits ;  they 
were  men  who  stood  out  prominently,  and  who  de- 
served jndidal  elevation,  and  I,  for  one,  should 
,  never  desire  an  absolute  rule  of  exclusion.  If  there  i 
were  a  fnir  interchange  of  judges  between  the  two 
countries,  I  should  rejoice  at  the  introduction  of 
,  reciprocal  appcnntmentB ;  but  there  was  no  recipro- 
city in  the  case.  Your  readers  will  remember  that 
when  one  of  the  greatest  lawyera  of  the  Irish  Bar, 
one  <^  the  most  eloquent  members  of  the  British 
senate  whose  name  sheds  a  loitre  on  our  profession 
— when  Lord  Plunket  was  nominated  to  the  high 
office  of  the  Master  of  the  Rolls  in  England, 
the  Bar  of  that  country  were  so  strong  as  to  pro- 
cure the  withdrawal  of  that  appointment.  That 
bnr  reje<^  Lord  Plunket — we  need  not  say  how 
.great  a  man  they  r^ected — and  are  we,  members 
of  the  Irish  Bar,  so  degraded,  that  we  must  acoe|>t 
every  gentleman  of  the  English  Bar  that  the  govern- 
ment may  choose  to  nominate  to  our  offices?  Mem- 
bers of  the  Irish  Bar,  this  should  not  be.  The  Bar 
of  the  richer  conntrv  haa  not  only  appointments  at 
home,  which  she  amgtlhtr  monopolizes,  but  ap< 
pointments  in  every  quarter  of  the  tubitable  globe, 
which  she  a/maat  monopolises,  to  your  exclusion ; 
within  her  own  metropolis  she  baa  ooorta  of  jos- 
tice,  which  ^ve  to  her  members  occupation  much 
more  extensive  and  rariad  than  you  can  ever  hope 
to  have,  and  rewards  infinitely  more  danllng  than 
you  can  ever  reslize  in  your  more  restricted  sphere; 
and  yet,  not  content  with  her  monopoly,  she  would 
now  rob  yoa  of  the  poor  prise  which  fs  Jostly 
yours ! 

I  advocate  a  principle— 1  will  not  depredate  an 
individual ;  had  Mr.  Hargreave  actually  attained 
the  reputation  which  I  feel  satisfied  be  will  yet 
acquire  (though  I  should  prefer  its  attainment  in 
his  own  arena),.  I  should  still  state  my  ol^eetions, 
on  public  grounds,  to  his  appointment. 

1,  at  least,  feel  that  I  have  done  my  duty  in  my 
endeavonr  to  evoke  somewhat  of  prmsssional,  but 
moch  m<ve  oi  national  feeling.  If  we  have  not  the 
spirit  to  Biaert  our  ri^ts,  we  deserve  our  degrada- 
tion. Blembera  of  the  Irish  Bar,  yon  should  be 
up  and  stilting  1  ft  is  time  to  put  a  stop  to  this 
system  of  thfaigs — it  is  time^  high  time,  that  you 
should  be  insulted  no  longer,  at  least  that  you 
should  not  submit  to  this  insult  tamely.  The  Eng- 
lish Bar  would  not  have  "  our  foremost  man" — will 
you  have  one  who,  without  disparageaient,  cannot 
be  M  compMent  as  hnndreda  «  yourselves  ? 

A. 


HOUSE  OF  COMMONS. 

RXCSITEB  COHHITTEC. 

JRigJU  Hen.  T.  S.  C,  Svnik^mm  S8. 
(CmfMS«tf,^w>  ^  8S4.) 

1003.  That  bill  goes  the  whole  length  of  Abol- 
ishing, after  the  Slst  of  December  next,  the  rvht 
of  judgment  creditors  applying  for  recwvers? — Ye^ 
no  doubt  you  will  thereby  remedy  the  exlatio^  evil ; 
but  the  question  is,  whether  you  do  not  leawe  the 
tenant  open  to  an  evil  which  is  not  quite  So  great, 
but  which  I  have  endeavoured  to  explain,  Mnriy, 
of  proceedings  by  el^t  creditors  one  after  dbe 
other  i  you  might  have  half  a  dozen  jodgneaC  cre- 
ditors, the  one  proceeding  against  the  other*  no- 
dering  it  impossible  for  the  tenant  to  know  to  whoni 
he  was  to  pay  his  rent.  By  Mr.  Pigot'a  dw 
partv  is  enabled  to  take  the  whole  of  the  laand  tn- 
steaa  of  tiie  moiety. 

1004.  In  what  oonrt  would  that  el^t  pioreee  be 
institnted? — In  a  oonrt  of  common  \am%  and  I 
have  to  make  this  observation  that  it  may  doC  be 
misunderstood ;  the  effect  repealing  or  owdi^iag 
to  a  certain  extent,  or  altogether,  Micdhaa 
■  O'Loghlen's  act,  and  Mr.  Pigof  s  act  so  ftr  ae  it 
amends  it,  would  be  to  diminbh  the  number  of 
cases  in  which  proceedings  would  be  token  gainst 
land ;  and  therefore  benefit  would  be  gained  by 
the  modification  of  Sir  Michael  0'LaghleD*a  act. 

1007.  Supposing  receivers  to  reouia  die  aaaae, 
would  you  not  think  that  there  should  be  a  Hmit  in 
point  of  time,  before  which  no  jndgmeot  creditor 
should  be  entitled  to  apply  for  a  reoeivar  ? — I  beve 
no  donbt  that  that  woald  be  an  important  sAcra- 
tion. 

1008.  Would  a  year  be  a  fidr  thas  to  Cz  ?— 
I  would  not  allow  a  party  the  day  after  ba  bad  «ib-> 
teined  judgment  to  apply  ibr  a  raeeifer,  without 
giving  his  debtor  proper  time  to  realise  a  fnad  with 
a  view  to  pay  him  t^;  \  sbouM  say  a  year,  by 
analogy  to  proceedinga  in  a  ploiarf  snfi^  vorid 

a  fair  time. 

1009.  We  have  had  Sir  Edward  Sogden  before 
ns,  and  he  has  expressed  an  opinion  that,  conaider- 
ing  the  extent  to  which  the  law  relating  Jadg- 
ments  has  been  carried  both  in  EngUind  and  io 
land,  it  would  be  inexpedient  now  to  go  back  aad 
to  entirely  abolish  the  effect  of  jndgmenta  in  IralaDd 
as  the  common  assurance,  or  mstwially  to  faitaaftre 
with  the  present  practice,  both  as  respects  the  aip- 
poinUnent  of  receivers  and  the  operation  of 
menta  in  affeeting  the  proper^  to  ita  fbll-eit«ac  aa 
it  now  ailhcta  it  I  but  he  baa  anggestod  that  liiatiiail 
of  going  the  whole  lengUi  ofthe  goiiiiaiait 
which  haa  latdy  ben  introdnead,  a  line  <rf  daenr- 
oitioa  should  M  drawn  with  respeot  to  the  aBBoant, 
and  that  no  jad^ent  creditor  prospectively,  for  a 
debt  under  £1M^  should  be  mtitled,  under  any 
circumstances,  or  at  any  time,  to  apply  for  a  re- 
ceiver ? — I  should  entertain  a  very  strong  <^iiion, 
that  to  that  extent,  at  all  evoita,  it  woaM  be  do- 
sirable  to  go. 

1010.  Mr,  R.  B.  Othorm.']  Do  yon  thiok  ^100 
is  high  enough? — I  ahould  aay  not )  I  woaMtatber 
go  higher  than  that. 

1011.  Sir  J.  Oroham,']  Soppoalngtba  prindpta 
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w«ra  adnttted  thftt  there  ihoald  be  a  line  of  de- 
nwrcatMn  betweoi  •mdler  debti  and  hurger  debts, 
M  yon  fixed  your  mioiniaiB  high,  yoa  wotdd  re- 
strict tbe  (^wratioD  <rfjiidgiiieiitt  qmoadnotiren  ? 
— I  certainW  connder  that  the  LegislatDre  has  a 
rigfat  to  qualify  the  rights  of  creditors,  to  the  ex* 
tcot  to  which  those  rights  are  deUimentel  to  the 
piU»lic  at  laige;  and  I -consider  that  one  of  the 
greatest  grieranoesexistiog  in  Ireland,  is  the  extent 
to  vluck  property  is  now  uoder  tbe  Court  of  Chan- 
cery. 

101&  Do  yoo  thinlt  that  the  shodc  to  public 
opiaioi^  by  going  the  length  of  the  propoMl  by 
gorenuiMntt  and  eotailio^  tbe  oonsequences  ot 
throwiqg  pwt|0>  b>ok  upon  their  comnum  lew  re- 
ue^es^  wonld  be  great  ? — I  bdieve  tbe  govern- 
saeBt  pn^Mxe  to  prevent  judgments  being  assign- 
able in  fitfora  I  oonlesi  I  am  i^apoKd  to  agree 
u  tba^  and  for  this  reaem,  I  think  it  ie  rather  de- 
anble  to  make  jndRments  eeaae  to  be  a  common 
assnrapce  in  Irdand.  I  know  there  is  this  advan- 
tage acisuig  oat  of  their  bdng  a  common  assurance 
that  yoa  can  purchase  upmi  a  sheet  of  paper  a 
pHnted  form  o{  bond  and  warrant  of  attorney, 
M-iiicfa  almost  any  one  can  fiU  up  without  the  help 
of  a  barrister  or  an  attorney  at  all,  and  so  far  there 
is  a  baieAt  ui  it.  But  on  the  other  hand,  tbe  very 
facility  of  obtaining  that  seauity  works  iDjariously. 
Tlw  man  who  signs  his  name  to  that  documoit, 
very  rardy  knows  tbe  extent  to  which  he  involves 
hiiOMlf  s  and  I  think  he  would  very  <A«  pause 
before  he  would  execute  a  mor^age^  wb«i  be  would 
have  very  little  difficulty  in  signing  his  name  to  the 
dociuneat. 

lOlA  A»  rdatcs  to  the  Unit  in  point  of  time^ 
yoa  vodM  a»ree  with'  Sir  Edward  Sogd^  that 
the  period  «  a  year  dmald  be  fixed  by  act  of  Par- 
liaaMQ^  before  a  receiver  dionld  be  applied  for  ? — 
I  think  it  woald  be  reasonable  that  if  a  person 
proceeded  withm  a  year,  he  ahoald  be  left  to  his 
oonuBoo  law  remedy. 

1014.  Would  you  prefer  the  govemmmt  mea- 
mre,  which  provides  that  judgments  shall  not  be 
assigDable,  and  that  after  the  31st  of  December 
next,  no  judgment  creditor  shall  be  entitled  to  ap- 
ply to  the  eouit  for  a  receiver,  or  would  you  prefer 
Sir  Edward  Sugden's  proposition,  that  judgments 
should  continue  asNgnable^  but  that  no  juq^ment 
creditor  should  appW  for  a  receiver  until  12  months 
elapfwi,  aad  that  a  ana  thovld  be  drawn  with  re- 
fereiwe  to  the  amoont ;  andthatnoreeriverahould 
bo  appointed  for  iHOMirly  under  a  certain  amount, 
but  that  the  law  ahooM  remain  nnobanged  with  res- 
pect to  all  judgments  above  that  amount  ? — It  ia  a 
diffieBU  question  to  answer  what  would  be  the  com- 
parative efihet  ot  tha  two  plans ;  but  if  I  were  at 
Kberty  to  give  an  indirect  answer  to  the  questitm, 
I  would  say  that  I  should  like  to  have  a  compound 
of  both.  I  should  be  disposed  to  repeal  the  Act 
which  aothorises  the  assigning  of  jut^ments,  and 
try  for  the  present  the  modified  remedy  that  is  pro- 
posed  by  Sir  Edward  Sugden,  of  preventing  any 
poson  from  obtaining  a  receiver  unless  tlie  judgment 
exceeded  a  oertaip  amouuL 

10I&  And  you  would  fix  that  certain  anwant 
somewhat  higher  khan  £100  ?— I  think  I  should. 


1016.  Yon  think  the  aUte  of  credit,  and  the  feel- 
ing of  the  public  mind  in  Itdaod,  wmdd  bear  snob 
an  alteration  of  the  law  as  that  ?— It  is  difficult  to 
say  that,  but  one  of  tbe  reasons  why  I  object  to 
assigning  judgments  is,  that  it  is  made  one  of  the 
means  ^  aocamulating  costs.  If  the  Committee 
were  to  call  upon  me  to  prove  what  1  am  now  about 
to  state,  I  could  not  at  the  moment  give  evidence 
of  it,  but  matters  occur  before  me  constantly  which 
lead  me  to  suspect  the  existence  of  facts  which  I 
could  not  positively  prove ;  my  belief  is  that  attomies 
themselves  get  judgments  assigned  to  some  friend, 
end  then  issue  a  sctrs  JucUu  to  revive  the  jndgment 
at  the  suit  of  this  asngnee,  and  costs  are  accumulated 
to  tbe  extent  of  that  assignment ;  and  w&i  if  the 
same  attorney  happened  to  have  tbe  beneficial  in* 
terest  in  three  or  four  judgments,  if  he  were  in- 
clined to  make  coats,  the  ooorse  which  he  would 
adopt  would  be  this ;  he  would  get  one  of  his  judg- 
ments asdgned  to  A,,  he  would  get  another  judg- 
ment asrigned  to  ^  a  third  judgmrat  assigned  to 
C,  and  a  fourth  judgment  assigned  to  D.  \  and  he 
would  present  a  petition  to  appoint  a  receiver  at 
the  suit  of  the  first  party,  he  would  present  another 
petitition  to  extend  the  receiver  at  the  suit  the 
second,  a  third  petiti<Hi  to  extend  the  recdver  at 
the  suit  of  the  third,  and  a  fourth  petition  to  extend 
the  receiver  at  the  suit  of  the  fourth ;  and  the  de- 
ciuon  of  the  court  is  given  in  ignorance  and  doubt 
whether  those  assignments  are  himdfiitt  or  whether 
they  are  not  made  merely  for  the  purpose  <rf  aocu- 
mulating  costs. 

1020.  What  would  he  the  effect  of  making  the 
law  of  aasigmeot  in  Ireland  idratical  with  the  law 
of  assignnient  limited  as  it  is  in  England? — It  would 
be  calculated  to  dieck  the  oourse  which  is  utopted 
of  making  judgments  a  oommon  assurance^  At 
inesent  it  is  a  meet  osual  thing  in  Ireland  to  asdgn 
ajudgmwt  np<m  raarriagei  and  parties  asaogn  ju£« 
meats  just  as  they  assign  mortgages  in  England; 
in  England  judgments  are  considered  as  securitiea 
which  are  not  to  remain  outstanding,  but  in  Ireland 
it  is  quite  the  contrary  {  they  are  considered  as  se* 
curities  which  are  to  remain  outatandiog. 

1021.  Considering  how  long  that  practice  has 
obtained  under  the  sanction  of  tlie  law  in  Ireland, 
and  the  delicate  state  of  credit  in  that  country,  would 
you  be  afraid  of  altering  tbe  law  of  assigning  ju^- 
menta  in  that  country  ? — There  is  no  doubt  that  the 
proceeding,  ought  to  be  iaktai  cautiously.  I  mn 
rather  stating  my  opinion  in  tbe  abstract,  than  with 
reference  . to  the  exact  time  at  which  the  meaaura 
should  be  adopted. 

1032.  What  Sir  Edward  Sugden  faas  stated  ii^ 
that  with  regard  to  hia  limited  plan  restricting  the 
appointment  of  receivers  to  jui^nmts  of  a  cwtain 
specified  amount,  and  to  allowing  a  year  of  graces 
this  is  the  particular  moment  when  the  change  should 
be  made;  do  you  ooncur  iu  that  opinion? — The 
opinion  I  entertain  is  this,  if  the  measures  now  in 
contemplation  should  be  ^foctnal  to  get  property 
out  of  Chancery,  I  think  it  is  most  desirable  if  pos- 
sible to  prevent  property  getting  back  again  into 
Chancery;  and  of  course  any  measure  that  dimi- 
nishes the  number  of  apfrfieations  Ua  reorivers  will 
he  a  beneficial  measure. 
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1093.  Aad  It  will  be  vise  to  makfl  the  ehaoge 
at  this  moment? — ^That  it  a  diffieuU  qnestiim  to 
anfwer. 

1064.  Chairman*']  Yoa  observe  that  the  Govern- 
ment Bill  abolidies  the  operation  of  ju^ments  pro- 
q>ectively  ? — Yes. 

-  1065.  Do  not  yon  apprehend  that  there  would  be 
some  oonfusioQ  as  to  the  point  at  which  the  new  law 
would  come  into  operation,  from  the  system  of  con- 
tinuing judgments  by  means  of  revivors  ? — There  is 
no  dou^  it  woold  be  inconvenient  to  have  a  clsss  of 
judgments  before  a  cotain  date  asstgnable.  and  a 
class  of  judflmMits  after  a  certi^n  date  nnnstignable ; 
but  I  think  uwt  tbe  law  would  be  shortly  understood  i 
and  the  fact  is  this,  that  there  is  only  at  this  moment  | 
a  certain  class  of  judgments  assignable ;  you  cannot 
asrign  every  judgment  i  that  point  was  tvougfat 
nnder  the  oraiBideration  of  an  EngUsfa  court  In  the 
case  of  (yCallmhan  v.  Mardtumets  Titamondt  (in 
3rd  Taunton's  Reports.)  The  assignee  of  an  Irish 
judgment  sued  in  the  Common  Pleas  in  England 
upon  the  judgment,  and  the  question  was  raised 
before  the  Judges  in  that  Court,  as  to  whether  tbe 
Act  of  Parliament  authorised  the  assignment  of 
judgments  generally,  or  only  the  assignment  of  a 
particular  class  of  judgments  j  and  it  was  decided, 
and  the  reasons  for  that  appear  very  satisfactory, 
that  it  did  not  authorise  the  asaigmeirt  of  judgments 
gmerally,  bat  that  the  Act  appTled  only  to  tbe  case 
of  a  conusor  and  oonnaee,  not  to  the  ease  neo> 
veror  and  reooveree;  tiiat  a  judgment  was  assail- 
able where  it  was  a  common  assurance,  but  that  an 
ordinary  ja^;ment  reeorered  in  an  adverse  suit  is 
not  ass^nable.  Therefore  there  are  at  present  two 
classes  of  judgments  as  to  wbidi  the  law  varies,  and 
I  do  not  know  that  it  would  be  prodoctive  of  any 
great  inconvenience. 

1086.  A  law  drawing  a  disttnctioo  between  dif- 
ferent classes  of  judgments,  would  not  in  your  opi- 
nion embarrass  the  proceedings  or  be  productive  of 
ineonvenience  ?— It  might ;  but  I  think  the  objeet 
to  be  attained  is  to  prevent  judgments  being  con- 
tinued as  the  common  assurance ;  I  should  (mve  a 
party  to  have  a  mortgage ;  I  think  he  will  hesitate 
before  be  signs  a  mortgage,  but  he  will  not  hesitate 
before  he  slg^s  a  warrant  of  attorney. 

1067.  You  think  it  would  be  wise  to  make  tbe 
security  of  jud^ents  unpopular?— Yes ;  I  lAiould 
like  to  have  a  judgment  in  Ireland  a  security  that 
wM  soi^t  to  be  reaovered  as  quickly  as  one  eoald, 
and  not  a  seeori^  to  remain  ontstanding  for  ever. 
I  may  mentioo  a  case  whldi  has  occnrrea  within  the 
last  twelve  months  in  the  Court  of  Chanoery,  and 
at  the  Rolls  Court,  which  will  exemplify  the  incon- 
venience of  judgments  remaining  oolstandlng.  A 
party  has  obtaiiwd  a  deeiaion  of  bad  title  in  ^s  fa- 
vour which  I  was  obliged  to  pronounce,  and  which 
the  Lord  Chancellor  Ims  connrmed,  in  consequence 
of  the  existenoe  of  a  judgment  of  the  year  1786, 
wbieh  has  remained  outstanding  oa  the  estate  ever 
sincei  that  is  110  years  ago^  and  upon  which  in- 
tmst  iias  been  paid. 

1088.  Mr,  R,  Owborne,']  You  sUted  that  there 
were  cases  where  two  recovers  were  placed  over 
^Ufibrent  partt  of  a  d^itoi^  estate,  the  one  appdnted 
by  the  Court  of  Exchequer,  and  tbe  other  by  the 


Court  of  Cbaaoery?—- It  has  so  happeneil.  Bst  I 
may  observe  that  when  I  wu  first  appcrintsd  MaA« 
of  the  Rolls  I  found  that  this  ooane  hadbeeo  adopud 
under  Sir  Michael  O^Li^hlen'sact;  sjodgimKta^ 
ditor  by  his  own  solicitor  obtained  n  order  {«. 
receiver  against  Blncdc-acre;  Bnother  jodgmcMtK. 
ditor  presented  a  petition,  without  sanng  one  wni 
about  the  recover  appfrfnted  over  Black-ten,  ui 
got  a  reoeiver  over  White^crei  another  cndiitr 
would  get  a  Nodver  mppvAttltA  over  Grcwieti, in 
the  same  way.  That  appeared  to  me  to  beiBMs. 
trous  abuse}  because,  in  the  first  plao^^Q»Q,g 
of  appt^tlng  a  reoriver  iscoosidecably  mivita 
tbe  expense  of  extending  a  reoeiver,  aadistWoeit 
fdaoe  yoa  have  the  nnlDrtunate  d^tor  irigctt  to 
three  Ncrivers*  aoeonnts,  and  yoa  anttiplj  ten 
enormously  by  that  plan.  I  require  now,  udiurt 
for  a  long  time  past  required  it^  that  the  toiaim 
shall  state,  which  appears  upon  the  order,  that 
has  been  no  receiver  appointed  over  soy  put  of  At 
estate,  either  in  tbe  Court  of  Chaaoer;  or  io  tlie 
Court  of  ^chequer;  because  I  do  not  think  ^oc 
on^t  under  the  Judgment  Acts  to  have  a  H^mtt 
reaver  even  in  both  omwtSf  and  that  ii  Uieofiagi 
I  have  acted  upon.  But  the  case  that  Mr.  QdMne 
has  referred  to  is  a  case  where  ths  preoesditf  iibt 
a  plowry  suit  in  Clwneery,  wbevetliflrsiitrKm 
appoittted  by  the  Court  of  Exebtqier  mdtr 
Sheriff's  act.  When  a  creditor  files  a  bill  for  tbe 
cmerBl  administnuion  of  an  estate  io  tin  Couttf 
Chanoery,  it  is  the  practice  io  appoistanKiin 
over  the  estate,  because  ome  eUsmiw  nlirfai 
be  given  in  Chitneei^t  but  the  order  dke«ti  that  it 
shall  not  be  acted  upon  tiU  the  Coortof  Enlniie 
discharge  tbeir  reoeiver.  Tbe  pirty  then  vbo  ob- 
tains the  order  produces  tbst  order  of  tbe  Court  of 
Chanoery  in  the  Court  of  Evdieqner,  vA  Htdnt- 
ges  the  receiver,  and  then  you  have  one  reeener  io 
Chancery  for  the  benefit  of  all  the  cnsditoa 

1090.  Might  not  the  equitable  jnriifidin  of  ibc 
Court  of  Exchequer  be  alK^ished,  wd  wn^  not 
that  diminish  expense  ?—  Considering  tbe  quitily 
of  business  in  tbe  Hastei'a  Offlee,  andtbtilnnb 
at  present  IfTOO  more  orders  in  the  yevtbu  m 
made  10  years  ago,  if  you  were  togivetbeLori 
Chancellor  and  myself  the  whole  of  the  eqah;  b» 
ness,  I  much  doubt  whetbv  tbe  bariBsn  wouU  M 
get  into  arrear. 

1096.  WhaCf  aooordii^  to  yoor  kaovledf^  ■ 
tbe  present  ciMs  of  ineelvere?— I  ososot  pntpi 
answer  that  question  positively ;  hoi  1  dm*  ej, 
from  tbe  cases  wMdi  bave  oeme  before  mjmU,  Hat 
I  do  not  think  that  proper  persom  have  ben  ep* 
pointed ;  I  have  found,  for  example,  is  diAmit 
cases  that  have  come  before  roe,  tbrt  lofiatm 
have  been  appointed  receivers,  and  I  £n|>* 
pMve  of  solidters  being  appointed  reoeiTm. 

1098.  Sir  Edward  Sugdeo  stated  to  tbe  Coa* 
mittee  that  there  was  an  absolute  role  of  ooifftpn- 
hlMtiiw  the  appointment  of  taHieHon  si  reeemi  ' 
— ^  Edward  Sogden  was  nnder  a  otenpfebnM 
upon  that  point  It  has  been  decided  that  a  tHo- 
tor,  if  he  be  a  party  in  the  cause,  eansotbe  ip- 
pointed  receiver,  but  a  solicitor  uoooooadad  viifc 
Uie  cause  may  be  appointed  receiver,  u fu uvj 
order  or  rule  of  court  is  concerned.  I  h>n  it>M 
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ny  QfiiiAw  oAm,  tkrt  a  floUoHar  might  not  to  be 
ippoinlcd  raeriver ;  but  I  think  it  right  to  state 
that  By  ofwikm  has  not  had  much  effect,  becaosa 
ooe  of  tiie  Hasten  has  pnwoiuiced  a  very  diabo* 
rate  judgment  in  faroor  of  appointing  solicitors 
reodrers,  and  it  is  a  uunmon  practice  to  appoint  a 
solicitor  to  be  a  receiver. 

1099.  J?.  Oabome.']  Then  the  rule  go- 
verning the  Court  is  not  the  same  in  ali  cases  ?■ — 
No.  Some  of  the  Haaters  do  not  think  it  a  dis- 
qnaUfieatioB. 

1 101.  Then  there  is  no  order  against  an  atUwney 
beiw  si^mnted  a  receiver  ? — None  that  I  am  aware 
of.  f may  obacrfe  that  the  Court  of  Eachegoer,  after 
%  Edwd  SugdenTs  order,  adt^ted  an  wder  very 
Mariy  IB  the  wwds  of  this  order;  the  present 
Lord  Gbancellor  having  been  Lord  Chief  Baron 
atthetiflie;  but  thoy  bid  inserted  the  additional 
words :  ■*  no  soUdlor  for  any  party  in  the  cause  ;*' 
and  impliedly  it  was  to  be  inferred  from  that,  that 
a  solidtor  who  was  not  solicitor  for  a  party  in  tlie 
eanse,  was  not  a  disqualified  person. 

1105.  Sir  J.  GnnWi.1  Is  there  anything  waot- 
iog  ID  that  order  of  Sir  Edward  Sugdeo  with  re- 
ipect  to  receivers  if  it  were  only  made  quite  clear 
tikat  DO  solicitor  should  be  appointed  a  receiver  ? 
—I  tlunk  there  is  nothing  whatever ;  it  might  be 
worth  wUle  for  the  Members  <tf  the  Committee  to 
read  the  judgment  of  Sir  E.  Sugden  which  arose  on 
thaivwjoc^in  the  case  in  re  Stokes,  in  1st  Jones 
andLrtoaMRq;>orta,p.l75;  so  anxious  were  the 
abfidton  ts  pot  a  narrow  constmction  upon  this 
order,  Am  OSS  of  the  solidtm  got  the  clerk  of  an 
mtboneji^  wbo  was  not  his  own  cwrk,  appointed  re- 
oeiva',  ssd  thm  bmng  an  apidicaticHk.  to  Sir 
£dmril  Si^den  to  set  aride  the  app(rfntment  of 
this  cle^  there  were  actually  three  counsel  em- 
plojed  beTore  Sir  Edward  Sugden,  one  of  whom 
faappeni  to  be  a  member  of  this  Committee,  Mr. 
Keogh,  Seijeant  Warren,  and  some  other  gentle- 
man, to  iositt  that  this  order  disqualified  only  the 
clerk  of  the  particular  solicitor ;  but  Sir  Edward 
Sogdea  bad  no  difficulty  in  expressing  an  opinion, 
wd  be  proDoonoed  an  excellent  judgment,  as  all 
hii  judgmeDts  are,  pmntii^  out  the  evil  that  this 
order  was  intended  to  remedy,  and  that  it  applied 
to  the  system  which  had  existed  of  trafficking  in 
reorivefships  and  actually  selUng  the  office ;  and 
thii  gensrsi  order  he  held  to  api^y  to  the  elerks  of 
all  reedvera. 

1106.  I  asked  yon  if  the  addition  of  the  prohi- 
bition (tf  attoHMys  would  make  that  order  perfect, 
sad  yon,  as  I  onderstood  you,  said  it  would  noti 
what  b  the  other  addition  r— I  do  not  think  any  ad- 
£tion  will  make  it  abadntely  perfect}  there  will 
slvaysbe  a  determination  to  evade  it. 

1 107.  Then  you  would  say  that  the  appointment 
of  reoarenwaa  an  incorable  evil?— I  do  not  see 
thst  that  necessarily  follows;  but  so  long  as  yon 
leave  the  appointment  of  receivers  to  the  nomination 
of  sny  solicitor  in  the  cause,  yon  will,  I  think,  have 
s  bsd  class  of  reonvers  ^tpmnted. 

1 108.  If  recttvers  are  to  be  appointed  under  any 
circumstanoes  by  judgment  creditors,  what  is  the 
plan  which  you  Uiink,  with  your  experi«ic^  would 
be  leas  <^pea  to  abnsei  you  bmng  of  opinion  tha^ 
that  mder  is  impvfiect,  and  that  the  prohibition 


aoliciton  in  terms  wooM  not  reader  H  perfhct,  what 
in  yoor  opinion  would  be  m  adequate  precantioo  to 
adopt? — One  which  would  take  from  every  solici- 
tor or  party  oonoeoted  with  the  oanse,  anv  interfe- 
rence, directly  or  indirectly,  with  the  nomfaaation  of 
the  receiver. 

1110.  Are  you  aware  that  Sir  Edward  Sogdeo'a 
order,  prohibiting  the  appointment  of  clerks  of  so- 
licitors as  receivers,  has  been  evaded? — I  have  not 
heard  of  it  since  1844;  but  I  should  not  have  the 
slightest  beritation,  if  a  case  of  that  kind  came  before 
me,  in  panishin|;  the  soUeitor  aeverehr  by  fixing 
the  costs  upon  bim  personally ;  BDd  I  udnk  It  sin- 
gular if  it  has  oocuired. 

1111  When  you  say  that  tinmfaw  bees  a  syHaia 
of  traffiddng  in  reosiver^  what  do  yon  mean  hf 
that?— That  ^atom  existed  at  the  time  8& 
Edward  Sugden  made  this  order,  as  appears  by 
the  jadgment  t  have  just  rdbrred  to,  and  I  think  the 
practice  continues,  as  a  case  occurred  before  me  in 
which  it  came  to  light,  that  when  the  receiver  was 
appdnted  by  the  solicitor  in  the  cause,  there  was 
an  agreement  that  the  solicitor  should  not  only 
have  his  own  costs  of  the  application  for  tlM 
receiver  and  the  further  costs  in  the  matter,  but 
should  pocket  a  certain  portion  of  Uie  pound- 
age, and  in  point  of  fact  he  did  pocket  a  certain 
portion  of  the  poundage.  I  made  an  order  that 
he  should  di^rge  the  whole  of  that  and  pay  it  into 
court,  with  six  per  cent,  interest;  but  tfaoiuh  no 
other  oases  o€  that  kind  occurred  before  mc^Thave 
reaaon  to  believe  that  each  casea  exlrt. 

1 115.  Yon  would  not  say,  from  your  mtpa^enoek 
that  an  attorney  was  a  person  qualmed  to  manage 
landed  pvopw^?— I  should  say  most  deddedly  not. 
That  to  not  merely  my  own  opinim,  hut  I  ean  refer  to 
a  high  authority  in  a  case  reported  in  15th  Vessy, 
junior.  An  application  was  made  to  Lord  Eldon 
that  a  person  who  was  appointed  a  reodver,  be  bo* 
iog  a  prating  barrister  and  a  Member  of  the 
House  of  Common^  should  be  removed.  The  pow- 
er of  the  Court  in  making  the  master  review  bis,re- 
port  in  respect  to  the  appointmoit  of  a  reoeiveri  is 
very  slowly  exercised.  But  Lord  Eldon  expressed 
a  strong  opinion  that  the  duties  of  a  Member  of  Par- 
liament and  a  praising  barrister  were  Inconslstettt 
with  his  devoting  proper  time,  independently  of 
anything  else,  to  the  management  of  an  estatej  and 
without  deciding  that  a  Member  of  Parliament  or 
a  practising  barrister  was  necessarily  HiM^|imliflffll, 
he  made  an  ord»  directing  the  Master  to  recon- 
sider bis  report. 

1 116.  In  your  opinion  ou^ht  not  tbe  reoehrer  to 
reside  upon  the  estate  if  it  is  of  any  magnitude?— 
I  liave  no  doubt  that  be  ought  to  reside  upon  the 
estate,  and  to  be  in  the  habit  of  seeing  every  pro- 
perty upon  the  estate  every  week  of  his  life. 

1120.  Sir  J,  GraJbom.]  Sir  Edward  Sugden  was 
asked  two  quesUoos,  which  I  will  read  to  you  (Nos. 
495  and  496) :  "But  for  property  which,  after  yoo 
shall  have  abated  the  quantity  at  it  by  your  l^;isla* 
tive  interference,"  (that  was  according  to  the  plan 
which  he  had  sketched  to  the  Committee^"  shall 
still  be  under  the  managment  of  the  Court,  you  do 
not  think  that  anything  can  be  done,  with  respect 
to  the  appoiotment  of  reoeivws?*'  Sir  Edwud's 
answer  waa,  **  Not  by  le^dation;  1  think  the  bead 
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of  tbe  Court  can  do  a  great  deal  iil  correcting  abuses 
where  he  discovers  them,  and  providing  against 
them  by  proper  miea."   The  next  queetfon  asked 
was,  "There  is  do  alteration  in  the  law  mth  regard 
to  receivers  that  yon  would  recommened?"  and  Sir 
Edward's  answer  was,  "No,  I  think  not;  I  would 
pvevent  the  appoinbnentof  so  many  receivers.  Sup; 
posing  it  were  an  inevitable  evil  that  ibey  should 
BOW  have  £L,700»000  of  property  under  the  Court 
(which  I  think  H  is  not,  and  I  ahooldbe  very  much 
dirinolined  to  appoint  receiven  ow  such  a  large 
amount  of  property,  aud  I  would  take  care  that 
such  an  amoant  of  propwty  should  not  come  under 
the  management  of  tbe  Court);  but  supposing  it 
were  inevitable  under  the  law  as  it  standa  and  is  I 
administered,  that  there  should  be  that  amount  of  , 
property  under  the  Court,  it  m^ht  be  very  desirable 
to  have  something  iu  the  nature  of  a  Master,  who 
should  have  his  whole  time  and  attention  directed 
to  tbe  management  of  receivers."    Do  you  agree 
with  Sir  Edward  Sugden  in  considering  that  it  is  not 
poauble  for  legislation  to  deal  effectually  and  ad- 
vantageously with  tbe  appointment  of  receivers?— 
I  cannot  say  that  I  agree  in  that;  it  nuiy  be  difficult 
to  point  out  an  adequate  remedy,  but  of  thia  I  am 
quite  clear,  that  yoa  will  never  have  esUtes  properly 
aunaged  under  tbe  Court  oi  Chancery,  so  long  as 
yoa  have  the  present  vfstem  existing  of  the  solicitor 
for  the  plaintMTor  the  petitioner  in  the  cause  nomi- 
nating the  reodveri  because  Master  Murphy  baa 
informed  me  that  in  the  majority  of  cases  nobody 
attends  before  him  except  the  solicitor  for  the  peti- 
tioner. The  Master  cannot  appoint  any  Irady  of  bis 
own  motion  without  having  some  person  named,  and 
the  only  person  who  attends  to  name  the  receiver  is 
a  person  deeply  interested  in  having  the  estate  ill 
managed,  because  if  it  is  well  managed  it  wilt  dimi- 
nish Uie  costs. 

1121.  Though  Sir  Edward  Sugden  in  his  answer 
rejected  legislation,  he  points  to  rules  of  Court 
meeting  the  evils  as  they  shall  arise,  and  he  st^gests 
the  appointment  of  a  Master,  whose  exclusive  duty 
it  shidl  be  to  look  alter  the  appointment  of  receivers 
«nd  tbe  conduct  of  receivers? — I  have  no  hesitation 
in  saying  that  I  agree  with  Sir.Edward  Sugden  in 
tbe  propriety  of  having  &o  officer  in  DuUin  who 
vhould  have  nothing  whatsoever  to  do  but  to  attend 
to  the  geqeral  auperintendenoe  of  Chancery  pro- 
perty.  That  has  always  been  my  view. 

(T\t  be  eontinutd.) 


V»  CHAHCBir. 

ExacutoM  <rfPrta«,  ud, 
HaDandoUMn,  DtftoduU. 


P«r«ocM  dalMrinc  to  be  credKon  ot  NicboiM  Pike,  hMcf 


cauwiutn 

Uidr  rwpectln 
nndnr  th«  Mid  decree, 

DuadUtiOOthdqro'inlr.  IBM. 

WUHn  WalbM.  SolkUor  tot  th«  ftatMa. 

SO^  Morth  Ohm  Om*w^  aun^  Ddribi. 
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'  In  and  flia  ehanai  on  feat  at  tMs 
Ma,  pumiant  to  IRc  dacrea  of  tha  M 


hB««  naglartad  or  onlttod  to  omaa 

iMaeUva dOBaiid*  and  Incmrtiraooaa. .  .  _  _.  

ter  ofFatanuuT,  IM7,Bnd  that  tbe  Una  Nittted  by  kmI  (br  tba  Mtd  pur. 
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Fortarllngton,  daoaMad.  tba  Teatator  In  the  ptoadlao  aanad,  and 
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•t  mj  CbaaAan  on  tba  Innt  Qoar,  In  tiw  cUy  or  Dublin,  on  oc  bafcn 

eMi  tM  May  olbenriaa  tiiojr  will  ba  paadaSad  iba  \mt&  «f 

Dated  Uila  90tb  day  <rf  Jnt)^  I8HL 

K  UTTOir. 

John  Warmdi,  FUntm  SoHdtor, 

SO,  Hattb  Oraat  Oaai|e%Staat,  DuUto. 
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DUBLIN,  SEPTEMBER  1,  1849. 
— • — 

Tbi  cBOie  pOTSoed  by  Her  Mwerty's  Government 
vitb  wfa«P»  to  tba  Iruh  Poor  Law  bw  been  mark- 
ed iritb  pncipUam^  At  the  commencement,  and 
idn«itrrfp«n»««****««^°^  LordJohnRus- 
leQ  ipmiatad  a  Poor  U»  Committee,  and  before 
I ilUim  TO  namined  carried  a  resoluUon 
ia  fanor  of  a  fate  in  aid.  He  aubseqaenUy  made 
that  HMivtioa  law.  Hii  Committee  examtned  a 
wm  large  nnmbcr  of  witneMei,  and  undertook  a 
vOT  laborioM  and  vait  enquiry,  but  before  they  bad 
reported  to  the  Houw.  the  Poor  Law  bUl  wu  intro- 
diKsd.  Thiiwaa^siwpectfultotbeCommittee.  En- 
quiry vaa  either  BecesBarj  or  it  waa  not;  if  necessarv, 
Uk  reiolt  of  that  enquiry  should  have  been  made 
koown  before  leg^iation  were  attempted;  tf  unne- 
esMiy,  no  Committee  nominated  by  the  Govorn- 
Deot  ihould  have  been  appointed. 

Amntng.  however,  that  there  was  no  mtention 
to  CMt  a  ilur  upon  the  Committee,  we  can  arrive 
It  DO  other  coudnsion  than  that  the  Government  had 
wen  and  heard  enough  to  prepare  them  for  legisla- 
tioq,iod  that  their  mSida  were  made  up  to  introduce 
ibiltontheirowBreeponsibility. 

AcooidiBdty,  Lord  John  RoMell,  on  the  26tb  of 
Anrili  doGberatdy  laid  Mo  plan  for  an  amended  Poor 
Uw  OD  the  toWe  of  the  Howe.  It  was  short,  but 
propoiedtwo  important  alterationa  In  the  law,  which 
were  noeived  with  very  general  satiBfactioiii— one 
by  which  iointurea  and  rent-eharges  for  Ufe  were 
made  liable  tp  deducUon  for  poor-rate,  and  the  other 
which  adopted  the  principle  of  a  maximum  rate. 

The  Act  has  passed,  without  the  clauses  orobody- 
iog  these  two  changes   The  sections  were  struck 
oat  by  the  House    Lords,  and  the  alterations  were 
■ubmitted  to  by  Lwd  John  RnsselL  , 
The  pontion  of  the  Hiniiter  most  be  indeed  pam- 


ful  who  has  not  the  power  to  carry  in  their  integrity 
the  measures  which  he  introduces.  It  is  to  us  almost 
Incomprehensible  how  an  olgection  could  be  per- 
sisted in  and  allowed  to  a  change  in  the  law  so  jujt 
as  Uiat  which  proposed  to  make  rent-chargers  liable 
to  poor-rate. 

We  have  shown  to  demonstraUon  in  pwimis 
numbers  the  glaring  injustice  of  allowing  the 
proprietor  to  pay  the  whole  landlord's  rate,  whitat 
Ehe  life  rentcharger  pays  nothing;  and  this  io  alnk- 
inirly  exemplified  in  the  case— which  is  probably  not 
of  unfrequeot  occurrence -of  the  owner  settling  a 
rent  charge  upon  one  son  for  life,  with  remainder 
to  trustees  for  the  use  of  that  son's  issue,  and  then 
settling  the  corpus  of  the  estate  upon  another  son 
for  life  remainder  to  his  issue.  The  fimt  son  con- 
tributes nothing  in  aid  of  the  poverty  of  that  pro- 
perty from  which  he  draws  the  first  fruits,  whilst  the 
whole  burden  of  supporting  its  pauperism,  and  con- 
tributing to  a  costly  poor-law  establishment  is  thrown 
upon  tht  next  «n.  who  may  be  left  with  a  miserab  e 
remnant  to  support  the  position  and  respectability 

of  the  family.  .        ,  ^. 

In  both  cases  the  quality  of  estate  is  equal,  there 
should  be  an  equality  likewise  in  payment  of  a  tax 
which  has  hitherto  been,  and  ought  always  to  be, 
payable  out  of  the  annual  proceeds  of  the  Und  snb- 

■'"tIic  only  areuments  which  can  be  stated  in  sup- 
port rfAe  present  law  are:  First,  that  by  dividing 
[be  amount  of  rate  payable  by  the  P^^^^^^\^^ 
session,  the  stimulus  to  give  employment  and  eawn 
he  pauperism  of  the  estate  would  be  diminished, 
and  that  an  incumbrancer  would  be  taxed  who  baa 
no  control  over  the  estate  and  its  management 

And,  secondly,  that  his  case  should  form  no  ex- 
cepdon  to  that  of  other  incumbrancers. 

cannot  admit  the  cogency  of  these  arguments. 
The  first  assumes  that  a  proprietor  in  all  cases  re- 
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quirei  a  money-itimuliu  for  the  proper  management 
of  hii  estate.  Sappow  thia  neceMity  not  to  exiit — 
ai  in  a  vaat  vamtier  of  caaes  we  feel  satisBed  Italia 
not— is  it  jntt  to  punish  the  benMrolent  Iwillo^ 
becatue  there  may  be  bad  landlords  upon  wboai^  it 
is  necessary  to  place  the  screw  tightly*  Is  it  j«st 
to  punish  the  hard-worlLing,  struggling  landlord  who 
does  all  in  his  power  to  malLe  every  one  upon  his 
property  comfortable^  and  to  burden  him  with  a 
fixed  impost,  for  rent  of  which  he  is  the  mere  re- 
ceiver) and  never  can  be  the  beneficial  owuer,  be- 
cause there  may  be  cases  in  wliich  inhuman  landlords 
may  be  induced  to  clear  their  estates — from  a  convic- 
tion of  self  interest,  rendered  more  intense  by  legis- 
lative injustice?  Above  all,  is  it  homane — when  the 
death  of  each  pauper  is  a  positive  gain  to  the  pro- 
pdetor— to  give  an  inoreaaed  interest  to  the  unmer- 
ciful man  to  rid  ^  estate  erf  paupersi  by  imposing 
upon  him»  during  their  ezistenos^  the  entire  land- 
\ord'a  proportion  of  rata? 

It  is  repugnant  to  oommon  senea  and  oooomon 
justice  to  allow  one  man  who  gtvea  no  return  what- 
ever for  the  income  he  derives  from  the  estate  to 
escape  untaxed,  and  to  impose  the  whole  rate  upon 
the  liardworlting,  benevolent,  resident  proprietw, 
or  the  idle,  avaridous  absentee,->aB  the  case  may 
be, — in  order  to  induce  the  latter  claaa  to  lessen  the 
pauperism  upon  their  estates. 

If  there  were  no  other  reply  to  the  first  argument 
it  would  be  sufiiciently  answered  by  the  fact  that 
the  good  and  the  bad  proprietor  are  dealt  with  on 
the  same  principle,  that  neither  the  one  who  neg- 
lects, nor  the  other  who  fulfils  every  duty  that  de- 
volves upon  him,  can  ever  shalce  off  this  burden.  The 

nrietor  in  possession  of  the  best  managed  estate 
"eland,  who  has  reduced  the  poor-rate  to  its 
narrowest  limits — ^the  amount  necessary  for  the  sup- 
port of  the  aged  and  impotent— must  still  pay  a 
per-centage  upon  an  income  which  goes  to  another 
person. 

The  second  branch  of  the  argument  is  also  unsus- 
tainable. 

On  grounds  of  public  policy, — derived  from  the 
consideration  of  the  present  encumbered  state  of 
the  landed  property  of  this  country, — it  may  have 
been  considered  inexpedient  to  tax  a  class  of  incum- 
brancers, who  would,  from  the  diminished  income 
derivable  from  their  secnrity,  so  long  as  it  remained 
outstanding,  at  once  demand  payment,  and  by  selling 
for  non-payment,  add  to  tlie  glut  in  the  land-marltet. 
Measures  sufiiciently  stringent  for  the  gradual  con- 
fiscation of  encumbered  properties  were  adopted 
without  resorting  to  one  that  would  cause  the  pre- 
cipitate extinction  of  the  rights  of  thdr  owners.  In 
the  abstract  it  is  uniast  to  tax  the  income  derived 
ftom  land  as  the  sole  fund  for  the  support  of  pau- 
perism, except  that  pauperism  be  altogether  rural, 
more  unjust  to  tax  a  portion  of  that  income,  and 
that  portion  the  least  able  to  bear  it,  but  having 
r^erd  to  the  particular  circumstances  of  the  period 
we  can  understand  it  being  sound  policy  not  to  tax 
income  derivable  from  redeemable  incumbrances, 
except  in  common  with  every  other  species  of  income. 

But  the  reasoning  fails  when  we  have  to  deal 
witb  unredeemable  charges,  their  burden  and  their 
duration  are  alike  detennined ;  there  can  be  no 


injury  inflicted  by  the  eudden  calling  fa  of  a  reot* 
diaige»  the  auDusd  amount  comprehei^  the  liibilju 
of  the  praprifltor,  nft  like  interest  aMMfy,  (the  pr^ 
mium  «f  fortMonnoa^)  tka  t^wsftr  of  the  laod  to 
a  new  proprietor  will  sot  dIvest'H  from  tlie  du»e. 
Whilst  thus  great  benefiu  can  be  oonferted  smq 
the  proprietor,  by  taxing  the  rent-chai^,  no  ^ 
lateral  ii^ury  can  arise. 

The  change  originally  proposed  in  the  Uw 
just  to  the  present  proprietor,  and  it  was  politie  U 
the  event  of  a  sale  of  his  interest  towards  a  foto^ 
owner — <who  might  l>e  induced  to  purciisK^  fim 
the  conviction  tlut  he  would  have  but  his  equiuble 
proportion  of  rate  to  bear. 

We  very  much  regret  that  tlie  House  of  Cg^ 
mons  were  obliged  to  acquiesce  in  Uw  tipntiii), 
of  a  clause  wUch  was  oJculated  to  remore  cat 
glaring  anomaly  la  a  poor  law,  where  tbe  ftmat 
of  UaUUty  is  so  unequally  at^oited. 

Tbe  manner  1b  vbieb  the  House  of  LoididQ}i 
with  the  maxlronm  dause  his  some  juUficatigL 
though,  on  the  whole,  we  regret  its  loss. 

The  Premier  refused  to  state  from  what  soorcei 
the  funda  necessary,  after  payment  of  the  nuuiuiaB^ 
were  to  be  supplied,  and  whilst  this  importtn 
blanlt  was  lefl  unfilled,  we  are  not  surprised  at  tbe 
erasure  of  the  clause.  If  from  the  solreot  uoioni, 
the  imposition  of  this  impost — wludi  would  be,  U 
point  of  fact,  a  rate  in  aid-^would  be  incoaniteiit 
with  tlie  plan  of  diminishing  the  area  at  deelml 
divisions,  and  individualising  respooiibQi^, 

Tbe  loss  of  this  clause  is,  however,  Bore|in>t 
perly  chargeable  upon  the  Minister,  thio  npon  tW 
House  of  Lords ;  and  upon  him  aWwecbaijsa 
grave  omission  in  not  providing  sons  raaedlfftr 
the  injustice  undw  which  tithe  rent-elvp  o««n 
labour  by  the  operation  of  the  poor  he.  No  on- 
biassed  mind  can  come  to  any  otlm  anduwn, 
than  that  it  is  grossly  inequitable  to  hnpoK  a  doable 
deduction  upon  this  species  of  propertj,noK  et|w. 
cially  when  its  application  is  not  for  tbe  benebof 
the  pauper,  but  in  ease  of  tbe  landlord.  Novtbtt 
tbe  ad  valorem  seale  of  paymrat  ii^  sa  betveta 
landlord  and  tenant,  rqieated,  it  was  v«y  thapl^ 
and  certainly  very  just,  to  have  ffirtraded  the  wi 
principle  to  landlord  and  tithe  owner— a  moieljrf 
rate  to  be  deducted  from  each  pound  of  r^ahatg& 

The  great  iniconsistency  in  the  same  code  u  » 
where  more  striltiogly  shewn,  than  by  eaef^tiag  i 
lay  life  rent-charger  altogether,  and  deoUytanf 
the  clerieal  life  reDt-chs^er,  nay,  man  Qm 
doubly,  for  h*  is  charged  on  hia  gross  bmnt,  iriAi 
every  other  rate  payer  is  assessed  upon  his  Mi 

A  dosen  lay  lords  were  suflkaentfy  ipowtriid  to 
mtke  the  tneasnre  defidwt,  and  «here  it  ni  4»> 
ficient,  inequitable^— and  not  a  vmes  wai  rned 
from  the  bench  of  bishops  for  the  inSNtioa  of  i 
clause,  which  would  have  been  as  cleartf  jtati  n 
the  other  was  unjust.  The  House  of  Comouai 
acquiesced  in  the  one  instance — it  is  not  too  mudi 
to  say  tbey  would  have  done  so  in  tbe  other. 

We  have  shown  what  the  act  does  not  cootajD; 
its  contents  will  tarn  ample  anlgect  kr  asotbtr 
article. 
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HOUSE  OF  COMMONS. 
Rbgeztxr  Cohmittkb. 
iZtfJU  HoH.  T.  J5L  a  Smith^vm  28. 

(CBMOHwrf JHm  p.  3S8.) 

tlSS.  And  that  officer  shonld  be  appointed  by 
the  Court,  and  be  noder  the  JurisdietioD  of  the 
Coort? — I  sboald  be  very  nnch  diapoeed  to  make  it 
ahi^eroaeer,  appointed  by  the  Goverament;  a 
HaitHr,  or  ooiiielliiBg  of  that  sort ;  I  should  not  like 
tOMoUnaMnnineeoftbeLordChancellor;  Ithiok 
for  the  dm  ^Boharge  of  what  ve  called  pubUcdntiei 
a  man  owht  Co  be  hidepciideiie» 

liaflL  ffthspmpettiaa  vUohlM  wMtOBuperin- 
tmi  «»*  Imiii^  wmitr  As  jmiadktios  at  tite 
CavC,  maU  ttan  not  bo  aiMnaBOBi^  in  hb  be- 
ing iodependflnt  of  the  Court?— I  think  not.  The 
Master*  are  independent  of  the  Lord  Chancellor; 
he  eoold  aot  remove  any  of  them;  I  mean  that  the 
Lofd  Qianodlor  sbonld  exerdse  no  more  control 
over  fueh  penoa  thai  he  eouM  exercise  over  one 
of  the  Maaton,  over  myaetft  he  might  ovwrule 
oneofourdeoiaKNM^  faot  haeoald  not  remove  us 
front  offiee* 

llffi*  Von  would  have  the  new  offionr  to  be  ap- 
pmnted  Maiter  of  Reo^ven,  as  we  will  term  him, 
K^poouble  ancl  obedient  to  the  Lord  Chanc^lw? — 
Yes,  jnatas  nooh  as  a  Maater  in  Chaoeery  is. 

im  TUa  n«w  Mnater.  If  he  vere  appoiueed, 
wmMtob  ths  poridon  of  a  Master  in  Chancery, 
sad  Temmbie  only  for  miaeondnct — Yes;  hut  I 
bsve  no  dnbt  that  both  Housee  of  Parliament 
would  Hn  Una  removed,  as  a  matter  of  course,  if 
he  wov  to  think  proper  to  dispute  the  power  of  the 
Lord  Chanerilor,  or  to  act  improperly. 

1192.  Mr.it.  B.  Oiborne.]  Sir  Edward  Sugden 
hu  hinted  at  something  like  a  Master  Rec^v^. 
Supposing  the  management  of  those  estates  were 
t^en  from  the  Court  of  Chancery,  as  they  are  at 
present  managed,  and  concentrated  under  the  con- 
troa]  of  one  governing  body,  would  you  not  give  a 
poirrr  of  appeal  from  that  body? — I  think  so. 
Tbou^  I  have  aeld  that  the  receiver  should  not  be 
sppoiBted  1^  the  Court  of  Chancery,  still  there 
ibouU  be  a  conttxml  vested  in  the  Lord  Cbanoellor. 

1194  8(q>poring  the  juriadiotion,  aa  reapecta  the 
prasnt  ^Btem  (rf  recdvers,  were  taken  ftom  the 
Mssten,  would  it  not  rdiere  the  Masters  of  the 
Court  of  Chancery  from  a  great  deal  of  business? — 
It  is  very  hard  to  anttdpi^  the  effects  of  any  system 
of  legUation.  It  was  contemplated,  and  it  was  so 
stated  in  the  House  of  Commons,  that  when  the 
Encombered  EMates*  Bill  was  passed,  it  would 
leave  in  mudi  less  to  do;  and  there  has  hardly  been 
to  ure  ef  land  add  under  it 

11S7.  Bnt  you  would  anticipate  that  there  weuld 
be  s  dindnntion  of  bnsiness  in  your  own  court? — 
I  bare  no  doubt  there  would,  to  some  extent:  but 
CD  the  olber  hand,  this  is  to  be  kept  in  aiind,  that 
oar  buiinen  is  inotcaring  every  day  as  to  maUera 
vith  whidt  Mtherto  we  have  Ind  vary  little  to  do; 
for  examplei  in  die  present  term  I  have  had  a  peti- 
tion Qod^  1h«  Windingi-np  Stock  Companies  Act ; 
I  have  liad  two  petiti<»a  with  reference  to  trustees 
inveBtii^  money  j  and  Acta  of  Parlinnient  are  pas- 
mg  from  Ifane  to  time  giving  simmuy  jurtidioUon 


to  the  Court  on  petitioas.  I  dis[^>oae  of  every  pe- 
tition presented  to  the  Court  of  Chancery  which  ia 
moved  in  court,  except  in  lunacy  and  bankruptcy 
oases;  therefore  you  are  in  that  way  getting  into 
the  court  seesien  after  session  new  business. 

1 138.  The  l^islation  has  a  tendency  to  increase 
the  business  in  Chancery? — Yeaj  if  you  will  look 
back  fur  the  last  10  years,  you  will  and  Acta  pas- 
sed in  almoat  every  seasimi,  giviiw  aommary  jnria- 
dictiott  by  petition  to  the  Court  of  Cbanoary  in  va> 
rioos  cases. 

1139.  Sir  J.  Graham.]  Have  you  admitted  a 
olasafieation  of  minora'  and  lunatics^  property  ott 
the  one  bend,  and  of  judgment  «editor's  praying 
fi»  reoeivera  on  the  other?— I  admit  that  there  is  a 
distfaetioai,  but  I  have  not  stated  that  the  property 
of  minors  and  Inntfics  is  well  managed;  on  die  cob- 
trary,  I  can  state  that  I  do  not  th^  it  is  in  many 
cases  ffdl  managed,  and  I  can  give  a  renMurfcablA 
instance  of  it.  There  is  a  minor  a  ward  of  the  Court, 
who  is  an  Irish  Peer  and  the  mbmanagenient  of 
that  very  estate  haa  been  the  subject  of  evidence  ao 
Imig  ago  as  the  Landlord  and  Tenant  Commiasion^ 
The  state  of  that  property  is  such  tliat  I  i^prehend 
it  will  be  very  diffionit  to  have  it  well  m>naged« 
An  appUeation  waa  mad«  to  me  under  very  painful 
circuaastattees  last  year  to  p»  theexpeoees  at  Eton 
ai  this  young  nolAemjiB.  I  thought  it  my  duty, 
as  I  alwaya  do,  whenever  an  «v  parta  applioatioa 
is  mad^  (for  I  find  It  abaotately  necessary  from  ok- 
perince  to  do  so,)  to  take  the  trouble  of  looking 
closely  into  all  the  eiremnstanees  of  the  case.  1 
called  for  all  the  papwa  and  took  them  home  with 
me,  and  on  investigating  the  case  1  found  that  the 
rents  and  profits  of  the  estate  were  ineoffident  to 
keep  down  the  interest  of  the  encombranoes,  and 
that  there  was  not  a  single  farthii^  forthcoming  to 
pay  the  Eton  expences;  and  I  was  obliged  to  adopt 
the  painful  course,  eonsiderii^  I  had  no  rlgiit  to  be 
generous  at  the  expense  of  the  enoambraaoBfa,  to 
refuse  the  application. 

1140.  My  wish,  in  caUing  your  attmdon  to  the 
classification  which  I  suggested,  was  with  reference- 
to  the  equitable  oonsidOTations  which  guided  the 
Court  in  allowing  an  outlay  for  improvements  upon 
properties  under  those  dblinet  daases?— The  dis-- 
tinedon  between  the  twoolaaaaa  of  eases  of  receivers 
In  what  may  be  oalkd  a  eredlUuV  suit,  and  recmvers 
in  minors*  or  lunadcs*  matters,  is  tiiis:  the  Court 
of  Chancery  is  considered  as  representing  the  minor 
or  lunatic  those  persons  respecdveiy  being  under  a 
legal  disability;  and,  representing  the  minor  and 
lunatic,  the  Lord  Chancellor  standing  in  the  posi- 
tion of  landlord;  and,  standing  in  that  position,  he 
has  a  power  which  does  not  exist  in  the  case  of  a 
recfflver  in  a  creditor's  suit,  and  the  power  is  accord- 
ingly not  exercnsed  in  the  latter  case. 

1141.  When  you  speak  of  the  power  that  (he 
Lord  Chancellor  has,  the  power  in  both,  eaaeala  limi- 
ted by  his  discretion  with  a  view  to  hia  equitable 
jurisdicdon,  it  ia  not  limited  by  statoto? — No^  there 
is  no  limitation  1^  atatute. 

1 142.  Assuming  that  the  estate  at  a  minor  or  a 
lunatic  la  a  solvent  e^te,  if  It  were  proved  to  the 
Coort  that  a  certain  outby  would  lead  M  an  im- 
provmaent  in  the  fee-simpte  value,  and  evea  in  the 
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life  interest,  the  Court  in  the  case  of  lunatics  and 
minors,  would  not  hedtate  to  order  that  ouday? — 
I  apprehend  not ;  but  there  are  some  general  orders 
of  the  Court  which  relate  to  outlay.  But  the  prac- 
tical difficulty  upon  the  subject  is  that  the  Court 
liH  DO  means  of  deciding  the  propriety  or  the  im- 
propriety of  the  outlay,  unless  the  Court  is  put  in 
motion  by  somebody.  If,  for  example,  the  guar- 
dian of  any  estate  of  a  minor  that  was  well  drcum- 
staneed  were  to  aj^y  to  me  for  permission  to  lay 
oat  money  on  Improvements,  I  diould  not  faeritate 
fbr  a  momoit.  Take  thecaseof Ixwd Powersoourt: 
If  Lord  Roden,  who  ia  the  guardian,  said  that  he 
wanted  so  many  hundreds  of  pounds  to  expend  upon 
draining,  I  should  have  no  hesitaUon,  dther  in  re- 
ferring it  to  the  Master,  or  in  making  the  order  my- 
self upon  motion. 

1 1 44.  In  the  ease  of  minora,  the  Court  stands  in 
tocoparmttUt  and  it  would  order  tiieoatlayP—Ex- 
actly. 

1 145.  In  the  case  of  creditor^  estatea  under  re- 
oeAfen  there  is  a  wide  difference,  and  aceordtng  to 
the  established  usage  of  the  Court,  based  upon  equi- 
table principles,  such  an  outlay  would  not  be  sanc- 
tioned by  the  Court?— No  it  would  not. 

1146.  In  reference  to  the  Interest  of  a  creditor 
in  posession  of  a  judgment,  and  atill  more  of  a  mort- 
gagee baclced  by  a  jodgmmt,  yon  would  hold  that 
any  outlay  for  the  pemiaiwnt  improvement  of  the 
eatate  would  be  in  fact  an  outlay  of  their  money  ? — 
Yea. 

1 147.  And  without  their  consent  being  given,  you 
would  nut  thinic  of  permitting  that  outlay  ?— I  would 
not  do  it,  because  sitting  at  the  Rolls  f  feel  bound 
to  act  upon  what  I  have  always  understood  to  be 
the  strict  rule;  that  rule  has  been,  without  the  con- 
sent of  the  creditor,  or  of  the  inheritor,  not  to  saoc- 
tiiHi  any  outlay  upon  improvements. 

1148.  SirEdwardSugden  was  asked  (his  question 
in  No.  652.  "  In  the  case  you  have  put,  of  an  estate 
held  on  behalf  of  creditors,  would  not  the  Chancel- 
lor feel  hims^  at  liberty  to  order  audi  an  outlay  T 
— And  hb  answer  was,  *'No ;  if  the  parties  consen- 
ted to  it,  he  would  do  it,  but  not  otherwise.  "  There 
mmt  he  a  motion  and  noUce  to  the  parties? — Yes." 
"And  oonriderable  expeoee  incurrad? — Yes,  be- 
eause  it  would  be  a  quMtioB  aa  to  the  layluff  oat  of 
mon^."  Then  in  question  6S5,  he  was  aaked,  And 
even  when  it  came  on  f»  kearing,  it  would  be  doubt- 
fiil'whether  it  was  within  the  limits  of  his  jurisdic- 
tioo?"  And  his  answer  was,  **  When  I  was  in  Ire- 
knd  I  was  constantiy  forced  to  refuse  to  relieve 
tenants  on  encumbered  estates,  becaue  I  had  no 

Eower."  *'Bnt  if  yuu  had  the  power,  you  would 
are  exerdseit?— Ishonld  have  exercised  it  without 
the  slightest  difficulty.*  He  goes  on  to  say  that  he 
thtntiB  some  le^lative  interference  neoeasary,  toen- 
able  the  Chancellor  within  certaio  limits  to  sanction 
Ml  outlay  even  upon  eatates  under  receivers  for  ere* 
ditors.  Do  yon  concur  in  that  opinion  ? — I  think 
that  ia  an  ezoeedingly  difficult  question,  having  re- 
gard to  the  diiTerent  circumstances  of  different  es- 
tates. I  wW  take  this  ease,  which  frequently  ooonrs 
in  praotioe.  Sunwaing  there  is  no  anrplua  rental 
whateveri  tappoae  that  tha  rental  of  tlw  estate  is 
•itiiar  inanfflcient  to  keep  down  the  interest  ^  the 


encumbrancers,  or  only  just  suffldent  to  keep  dovQ 
the  interest.  Supposing  an  appllcatioa  «««  nait 
for  an  outlay  on  drainage,  of  £300  or  £400,  ^ 
difficulty  the  Court  womd  be  placed  in  vogij  ^ 
this:  To  allow  such  an  outlay  would  besnbitaQtiaUt 
making  the  property  of  the  last  eocun^nucerbw 
the  whole  expense,  fen-  you  must  IctthereeeivvL. 
out  the  money,  and  allow  it  in  paa^g  hbuoouK 
in  which  case  substantially  it  would  be  psidmlt^ 
the  property  of  the  last  encumbraucer.  Thseftctef 
that  outlay  might  be  to  leave  the  creditor  ud  ^ 
family  to  starve  Yoa  are  applying  to  inprott^ 
what  may  be  the  jHTOpeity  of  others,  wbeo 
may  be  no  available  aurploa  tobeapplediode^ 
provement  of  the  estate. 

1149.  On  the  whole,  viewing  the  difficukicttU,^ 
you  have  just  enumerated,  you  would  not  bediqwtej 
by  l^slation  to  enlarge  the  pow«-  of  the  Gmt  ^ 
with  reference  to  oututy  cm  estates  fw  creditots?^ 
I  should  say  it  was  desirable  to  give  tiie  pote  ^ 
the  Court)  but  what  I  mean  to  say  is,  that  it  would 
be  misleading  the  Committee  and  the  public  t«  Dm. 
pose  that  it  would  be  productive  of  anj  laj  beiw. 
ficial  results,  because  there  are  a  ^reat  Baniitr  tf 
cases  in  which  the  Court  eould  noCjaH^  tlHOHin 
proposed. 

1155.  Mr,Il.  B.  Oibome,^  An  thanaolm 
in  which,  on  pubUc  grounds,  it  is  neoMw^  im. 
peotive  of  the  ioterast  of  the  ownw  of  the  mne,  «r 
of  the  creditor,  an  «cpenditure  •hoBldbensdetbtn 
both  the  owner  and  the  creditor  oppose  it?~Bit 
is  a  difficult  question.  If  you  give  aotborit;  to 
Lord  Chancellor  to  decide  that  question,  70Q  gin 
him  authority  to  take  money  out  of  amtbtf  nuV 
pocket  for  the  purpose  of  improring  u  aMUL  | 
am  under  the  impression  that  thec4)jeattoU■ttliIK 
ed  by  the  Legislature  iato  simplify  tlnpMee&gi 
of  the  Court  and  the  law  of  conveyaooii^  udtbet^ 
by  to  reduce  the  number  (tf^ cases ie  whiditbeCovt 
of  Chancery  should  appoint  receiven  to  ooUeet  the 
income  of  estates.  The  great  olyect  is  to  ke^  nn. 
perty  out  of  the  court,  and  not  to  impoM  i  ooj 
upon  the  Lord  Chancellor  which  beouulotMiA^ 
torily  perform  in  the  management  of  ettaiM.  If  a 
estate  ooidd  be  sold  mindly  under  the  Cowt,  !»• 
oriver  ought  not  to  be  i^polBted,  ewNpt  oadar^ 
dal  (^rcmmtanees. 

1156.  Would  it  not  be  better  ibrtiieflitilaiftfaB 
owner  was  appointed  by  the  Cotutasnciinr?-4 
have  no  doubt  of  it;  and  I  have  esi»flind  tliei)(»> 
nion  very  frequentiy  at  the  RoUs,  that  it  wh  vf 
deabrable  that  the  agent  of  the  estate  shoaid  beip* 
pointed  the  receiver:  and  I  will  mentioD  ou  cm 
in  your  county  which  came  before  ne,  ia  vitei  / 
effected  that  object  by  the  order  I  drew 

1157.  Which  was  opposed  onpetitioa?-Ye^  it 
was.  There  was  a  Mr.  Norris  who  preieBtedi  pt- 
tition  under  the  Sheriff's  Act  fora  reeaiveronrtbe 
eatate  of  a  stride  LordL  and  he  having  pnseatadi  pe- 
tition, theconrse  waa  adopted  (which  I  tkougfat  uder 
the  circumstanoes  was  a  very  fit  course  to  be  adoptoi 
though  it  waa  rather  a  oootrivaaee)  d  gitinv  * 
friend  of  the  noble  Lord  toftto  abU  ntkthtnv 
of  preventing  the  attorney  or  aome  imprDper  pefm 
beii^  placed  as  receiver  over  his  propeftj.  Wbeo 
the  motion  cune  m,  on  the  part  of  tbe  credimr, 
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«»  a  motion  od  the  pwrt  of  the  fi4radly  en- 
eambnoeer  who  had  filed  the  Utl,  w^og  in  fact 
to  get  tbf  carriage  of  the  proceedings  with  a  view 
of  nuBii^  the  receiver.  You  cao  have  no  idea  of 
tbe  itrnggle  that  was  made  in  that  case  to  get  the 
(iinage  of  the  proceedings*  altboagh  it  was  at 
At  suit  of  a  creditor  who  I  believe  lias  not  tbe 
^bteit  chance  of  t>eiDg  paid  a  shilling ;  the  solici- 
tor getting  tbe  appointment  of  tbe  receiver  woidd 
bt*e  pot  into  his  pocket  some  hundreds  a-year  m  the 
riiape  of  eoats^  end  I  defeated  that  by  drawing  up  a 
tptad  order,  direeting  the  Master  in  appointing  a 
i«esinr  to  hera  regard  to  thepenon  who  was  named 
btiif  ibeltteatpefwmfw  the  «tto^  withoot  regard 
to  tbe  csrcomstanee  oi  the  peraon  iwoposiag  lum 
hirisg  the  CTiagp  tithe  proeeediogs,  end  that  led 
to  Mr.  Richard  Poudather  being  appointed  re- 
eeinr. 

1156.  Yo«  are  aware  that  be  was  connected  with 
tbe  estate? — Yes,  that  was  the  reason  I  took  these 
Bwaisres  with  a  riew  to  his  being  appointed. 

1 159.  Are  you  aware  that  since  he  has  bad  tlie  re- 
eeireiship  tbe  estate  has  improved  ? — That  was  what 
1  expected;  my  ol^ect  was  to  have  him  appointed 
■ad  i  ffuned  the  order  in  sodi  a  way  as  to  defeat 
the  nsy  pettifogging  olgect  of  Mr.  Norria  and  bis 
nliettor  to  have  tbe  estate  badly  managed. 

1161.  Are  yon  aware  tbattbera  are  improvements 
MHiigso  on  that  estate)  thrmg^  the  appointment  of 
lir.  renasbAer  ae  receiver?*-!  did  not  bear  that ; 
bet  AeeiviDtage  of  havitqs*  proper  recover  lean 
amfiSji:  by  a  OMe  that  oame  before  me  thia  torn. 
Aa  sppHeatise  warn  made  to  abate  the  rente  upon 
ibatpnperty;  hi  generali  when  appltcatumsoftbat 
kind  m  «de  ta  nae^  I  fad  great  difficult  In  die- 
ponsg  of  Ihem;  I  cannot  tdlbut  that  the  reodver 
■nf  he  brffied  to  request  me  to  abate  tbe  rents, 
dwD  probably  I  oii^t  not  abiUe  them.  But  when  I 
Mw  tlie  title  «f  thia  estate  in  the  paper,  I  stated  that 
if  Mr.  Pennefather  would  write  me  a  letter,  stating 
vhst  ^Mteowot  be  tfaooght  it  would  be  ri^  to  make 
I  vouid  at  once  make  &e  order. 

1162.  Are  you  not  of  opinion  that  if  you  could 
get  men  oooDeeted  wiUi  properties  as  receivers,  in 
»  h%b  class  of  Hf^  and  of  high  charact^,  the  whole 
■yilenwoald  be  very  much  improved? — I  think  that 
the  pabBe  ia  vitally  intareated  in  obtaining  that  re- 
adt 

1163.  Sir  J,  Or&ham.2  Is  it  not  within  tbe  pur- 
view of  the  Coor^  and  witbia  the  power  ottha  Court, 
10  regdsla  tha  appointmeDt  of  reoeBvera? — 1  did  so 
ID  that  eaae,  and  ia  the  ease  of  another  property, 
where  the  saaie  chrepmstances  occurred  in  another 
Gooo^.  TbegeiAtemauwbowasagentoftheestate 
was  a  gentkawB  ot  most  respectable  character;  he 
had  beeo  agent  for  30  years.  I  drew  op  a  similar 
ordo-  io  that  oaoet  1  defeated  the  object  of  tbe  peti- 
tioner, sad  I  got  that  agent  appointed  recover.  But 
it  nuely  happens  that  tlie  respondent  or  dt^endant 
comes  forward  to  litigate  the  point ;  and  the  fact,  as 
Hsster  Murphy  tells  me,  and  which  I  believe  to  be 
so,  is,  that  if  Pariiament  were  to  call  for  a  return  of 
the  partiea  who  nominated  the  reomvers,  and  whose 
aames  are  I  brieve  i^iven  in  tbe  Parllameotanr  re< 
tor^  in  the  vaat  aiajfnity  of  cases  you  would  find 
that  tbe  raoelvan  appmited  w«e  the  nomineea  of 


the  fdainUff'a  or  petitiono'a  solicitors ;  and  when  yoa 
find  that  to  be  so,  you  may  infn  that  in  nine  oases 
out  of  ten,  if  not  in  99  out  o£  100,  the  ^ptrintment 
is  not  a  proper  one. 

1165.  If  Sir  Edward  Sugden's  suggestion  of  a 
Receiver  Master  were  adopted,  and  if  an  officer 
were  appointed  of  high  station  and  charactor,  and 
it  were  his  duty,  in  tbe  absence  of  parties,  to  make 
inquiries  before  the  selection  of  a  receiver  were  made, 
would  that  obviate  tbe  evil? — It  woold.be  better 
than  tbe  present  system ;  but  it  is  quite  plain,  in  my 
opinion,  tliat  you  ought  to  bave  the  receiver  named 
by  some  person  who  has  no  olyect  in  view  but  to 
have  a  loosl  agent  resident  in  tiie.  district,  who  is  to 
act  iDdependmtly  of  tlie  soUdtor  and  evorybody  in 
the  canae.  By  what  particular  machineiy  you  are 
to  arrive  at  that  residt  is  a  quesUw  of  dimonlty. 

1 166.  You  have  rqeeted  the  soltcitor'a  dark  and 
Uie  agent  the  aolidtor,  and  you  bave  Mated  the 
difficdty  o(  arriving  at  the  troth  in  appointing  a 
receiver  in  the  abaeaee  of  parties;  does  it  not  ap- 
pear to  you  that  the  great  evil  of  the  system,  what- 
ever rules  the  Court  may  adopt,  arises  from  the  dr- 
cunutaDoe  of  so  large  a  quantity  of  enoumbered  pro- 
perty coming  within  the  jurisdiction  of  the  Court? 
— No  doubt. 

2167.  Is  that  evil  without  rooedy? — I  do  not 
know  that  it  is.  I  am  under  Uie  imprawion  that  you 
might  simplify  conveyancing  so  mucfa,  tliat,  having 
also  simplified  the  proceedings  of  the  Court,  yoa 
might  sdl  property  quickly  in  Chancery,  provided 
always,  that  from  the  improved  state  of  the  country 
there  were  purchasers  im  iL  You  miglit  in  tbM 
ease  sell  property  within  a  year  after  Uie  fllii^  of  the 
bill,  and  the  Crnrt  would  then  be  justified  in  refus- 
ing to  appoint  a  receiver  in  any  case,  unless  then 
would  be  danger  to  tbe  property.  For  example,  if 
it  were  a  leasehold,  and  the  property  liable  to  be 
evicted  for  noD-psyment  of  rent,  or  tbe  property 
was  deficient;  but  in  case  the  property  would  be 
ultimately  sufficient  to  pay  every  creditor,  I  think  tbe 
Court  ought  not  to  take  possession  of  the  property 
:if  they  could  sell  it  within  any  reasonable  time. 

1 1 68.  You  have  stated  what  alterations  of  the  law 
you  would  recommend  with  reference  to  judgments, 
and  you  have  given  in  a  draft  of  a  bill  which  touches 
a  portion  of  the  evils  which  now  arise  from  the  law 
of  ctmveyancing;^  if  famine  should  disappear,  and 
purchasers  could  be  found,  b;  these  legislative  alte- 
rations do  you  think  that  the  condiUou  of  Ireland 
would  be  aa  much  improved  a*  we  could  hope  to  see 
it  by  l^islation? — I  have  already  atated  uat  that 
bill  had  only  rehition  to  such  alterations  In  tbe  law 
of  conveyancing  as  occurred  to  me  upon  the  cases 
that  arose  in  the  court;  but  it  would  require  a  totally 
independent  and  distinct  measure  to  simplify  the  law 
of  conveyancing  generally,  not  only  with  reference 
to  sales  in  the  court,  but  sales  out  of  tbe  court. 

1169.  Mr.  R.  Osborne.']  Have  you  seen  the  plan 
which  I  have  submitted  to  the  Committee  for  the 
purpose  of  simplifying  proceedings? — I  hnve  read 
it  over,  but  1  cannot  say  that  I  am  familiar  with  it. 

11 70.  You  are  not  able  to  give  any  decided  opi- 
nion whether  it  would  or  would  not  efiectually  re- 
medy the  present  evils  ? — I  have  not  the  olightest 
besitatioa  in  saying  that  it  would  be  an  Improvement 
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upon  the  presttit  iyeteta;  anj  system  by  wfaiobyoa 
wfwld  appoint  independent  receivers,  whether  they 
were  nomioated  by  the  Government  or  by  the  Chan- 
cellor, or  any  person  upon  whom  you  would  impose 
the  performasoe  of  the  doty,  intgact  to  puUio  re- 
sponsibility, whateT«r  might  be  the  detail^  woaM 
be  an  im|»rovement. 

1 171.  Ai  far  as  yon  hav«  read  that  plan  yon  thinit 
k  ft  great  inqworement  upoD  the  present  system? — 
Yes^  t  do.  I  do  not  aee  how  you  could  suggest 
anything  worse  tlian  the  present  i^stem. 

1172.  Any  system  would,  in  youc  ofnnion,  be 
better  than  the  prasmt? — Yes. 

1173.  Sir  J.  Oraham.']  Does  not  the  creation  of 
new  officers  to  a  considerable  extent,  throughout  the 
varlons  counties  of  IreUnd,  unhappily  open  the  door 
to  a  great  deal  of  jobbing? — I  have  no  hesitation  in 
saving  that  the  worlcing  of  anv  system  of  this  kmd 
wilt  depend  npon  the  honest  disehai^  of  tlw  di*f 
by  the  persons  in  whom  the  patowiag»ia  verted.  If 
it  is  vested  in  theGovenme>t,avd  it  is  made  a  means 
of  political  advuMMesoM!  to  ftiende  of  the  Govern- 
ment, it  wiU  USL  If  the  Lord  CbanoeRor  nominated 
petto—  wkkonC  due  regard  to  their  qoaKfloatioui, 
Urn  nwaflore  voold  foil.  Any  measure  at  this  kind 
must  depend  upon  the  homst  discharge  of  public 
duty;  but  I  do  not  suppose  that  there  is  a  country 
genUeman  of  Ireland  on  the  Committee  who  conid 
not  name  at  this  moment,  from  'recollection,  three 
or  four  persons  in  every  county,  who  it  would  be 
uuiversally  acknowledged  by  every  genUeman  in  the 
county  would  discharge  the  duty  in  a  sa^aetory 
manner. 

1174.  Suppoung  the  Executive  Government  were 
vested  with  the  appointment  of  district  recnvers, 
would  not  tiie  pressure  upon  the  Government  be 
excessive  from  each  oouaty  to  job  the  appointment? 
— That  might  be  a  reHon  for  not  f^vis^  it  to  the 
Government}  but  my  opinion  ia  th^  country  gen- 
tlemen, acquainted  with  eoantrv  duties,  might  be 
selectedi  and  they  would  act  under  pubUo  responsl- 
bUity,  and  I  may  say  Paifiamentary  responsibility. 
There  are  persons  In  every  county  who  might  be 
found  willing  to  take  tl»  office,  and  who  would  pro- 
perly discharge  the  duties  of  it ;  bnt  whether  they 
would  be  the  men  selected  by  the  persons  in  whom 
the  patronage  was  vested  is  another  question. 

1175.  Conoideringthe  present  unhappy  condition 
of  Ireland,  would  not  the  competion  for  the  office 
be  extreme?— Yes;  but  on  the  other  hand,  from 
tiiat  very  circumstance  you  might  get  gentlemen  at 
present  willing  to  take  the  office  who  formerly  would 
not  have  accepted  the  office,  and  whose  quaKflca- 
tloni  would  stand  higher  than  the  qoaliflcations  of 
the  persons  selected  would  have  been  if  the  |ff«sent 
unhappy  state  of  aflldn  did  not  exist 

1176.  Mr,  R.S.Othortie^  You  are  of  opinion 
that  in  adopting  any  system  for  the  managment  of 
estates  very  mu<A  of  the  anooess  of  that  system 
would  depend  upon  the  characters  of  the  men  who 
were  appointed? — No  doubt  every  thing  would  de- 
pend upon  that;  but  if  Colonel  Dnnne,  or  yourself 
or  Sir  William  Somerville,  were  asked  whether  you 
could  mention  gentlemen  in  the  counties  in  which 
you  reside,  you  would  have  no  difficuly  in  selecting 
persons  who  would  be  acknowledged  by  all  as  the 
best  persons  for  exeoiting  the  duties. 


1177.  Sir  J.  Grakamu\  Have  yoa  any  sgeviiv 
that  those  wiH  be  the  gentlesien  who  Kill  get  tb 
appointments? — No;  bat  theaaecesaeftheipku 
will  ahogetber  depend  upon  it.  Tlie  (veMst  nik 
arise  ftom  s<dicitar8ab«Biag  iMr  petraHgetiadtbt 
same  evik  would  arise  from  a  sfanlar  abase  of  ^ 
tronage  under  any  aystem.  ' 

1180,  Chairman^  Have  yeu  any  objeetkn  to 
giving  the  Court  tiio  some  power  in  ecedtei*  n. 
oeivers  matters  as  they  bav»nthecBBe<if  ndoon?. 
I  not  only  see  no  obieotion  tolt,  but  I  ibodd tUii 
on  the  whole  it  woold  be  desirable;  but  I  «Ui  u 
guard  myself  against  being  mderetoed  to  ciprn 
an  opinion  that  it  oonld  bf»  carried  to  sa  ins  ^ 
extent  as  some  persons  woaM  aiilitipala. 

1181.  The  Court  weold  fce  i  ii^ias  is  mu^ 
the  jwisdietlon  ? — Yes. 

1 1 83.  Yoa  are  aware  that  it  is  proposed  tamke 
jodgmenta  for  poor-rate  a  prlouy  alwga 
property? — I  did  not  know  that. 

1185.  HasyourattentionlMenesdledtotbedstK 
in  the  SherHf^  Act  wbioh  givsethe  judMieatendi. 
tor  applying  for  a  reeelv«v  theooMa  of  the  pelttoi? 
—Yea,  that  is  a  mtaefalOTma  dagar  Allhea|hl 
observe  that  it  porpcntsapoDtbafaoanfltDottobi 
imperative  upon  the  Court  to  aUov  those  txm,  nt 
practically,  ever  siooe  the  psasiag  of  Sir  HieM 
(yLoghlen's  Aet,  it  has  been  the  unffona  pnctie^ 
both  of  the  Court  of  Exchequer  aid  tb«  Coon  of 
Chancery.fo  order  those  eeats  in.  priority;  sod  there' 
fore,  though  a  single  Judge  may  diaammmirftliit 
construction,  or  of  the  oeurse  adopted  in  ctrrjia; 
out  the  statute,  it  is  too  moeh  to  exiMCt  fan  lo  nj, 
« I  diffisr  from  all  the  Judna  who  havs  aetHi  spoo 
this  construction."  But  I  have  not  lie  d^&taM 
hesitation  in  saying  ttiat  It  is  moot  dMnUe  for  the 
Le^gislatore  to  alter  that  portloa  of  the  Act,  sad  to 
let  the  costs  be  paM  aceoidhig  to  the  priority  of  the 
demand.  Any  gealleman  of  the  CMMAtaevbgli 
desirous  to  know  the  mode  In  vhiefa  the  finds  ii 
these  cases  are  dfstributed,  andtfaendeoflavsp- 
plicable  to  their  distribution,  will  M  awMtiUe 
judgment  of  Str  Edward  Sogden  i^oo  the  sd^ect 
in  the  third  volume  of  Jones  audLeMMeM  Repeitt, 
in  the  case  of  ^Moff  v.  Stratton,  The  rale,  laajr 
observeshortly  to  the  Committee,  is  this:  ifapoiw 
creditor  obtains  an  order  for  a  reeriver  uader  Sir 
Michael  O'Loghlen's  Act,  he  is  entitled  ^and  tint  it 
reasonable,  I  consider,)  to  apply  towards  the  psj- 
ment  of  bis  puisne  demand,  all  rents  aetusUy  Reend 
before  the  order  for  extendingthe  receiver;  and  tlb% 
if  a  judgment  creditor  of  the  year  1 848  liad  ofatsned 
an  order  for  a  receiver,  and  affcor  rix  monthsajaili- 
ment  creditor  of  the  year  I847e3tt«idedths«8aref, 
you  would  pay  the  puisne  judgment  ereifiln'of  1848 
so  far  as  the  rents  actual^  reafixed  by  the  rsetifw 
in  the  interval  between  his  appointmeot  and  Us  ex- 
tension. That  is  reasonable  enough ;  hnt  it  has  hem 
carried  further  than  that;  allho^ ^tseover  ha 
not  received  one  single  fraction  priwtothaeitsad. 
ing  order,  the  costs  of  the  puisne  oredttorare  fne- 
tically  paid  in  priority.  The  language  of  Sir  Michsd 
O'Loghlen's  Act  would  appear  not  to  make  it  impe- 
rative. I  will  read  the  Brst  words  of  the  Act,  which 
at  first  sight  it  would  be  said  did  net  reqoire  alte- 
ration; the  words  of  the  88th  seotioosre*  "The 
Court  shall  have  power,  if  it  shall  think  fit,  to  direct 
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in  any  cub  that  tbe  coats  inoaiTed  by  the  person  at 
viKMe  iostanoe  the  receiver  was  flrat  appointed,  in 
procaring  such  appointment^  be  paid  out  of  the  funds 
colleeted  by  the  rmeiTer,  without  regard  to  the  pri- 
ority of  tbe  pwecm  on  wboae  appUoition  sodi  re- 
mver  was  appointed."  That  iroiild  appear  to  be 
difcretkmary  with  the  Court,  which  perhaps  it  is ; 
bat,  as  I  have  already  said,  practiealfy  it  haa  been 
the  coone  in  both  courts  always  to  pay  those  coats 
ID  tbefintinstaDoei  and  if  that  rule  bad  not  existed 
io  the  esse  that  was  meotioiied  by  Mr.  Osborne  just 
BOT,  Mr.  Nwria  would  never  have  preaented  his 
jKtitioa,  if  he  Imd  not  been  certiun  that  when  he  got 
bit  order  ho  would  at  all  errata  get  his  costs.  The 
tolkitor  knowing  that  at  all  events  tin  oosts  will  be 
ptid  him,  multiplies  to  a  great  extent  applicatlona 
UMhr  tlw  Sheriff's  Actj  but  if  he  knew  that  the 
eostt  woold  be  paid  according  to  the  priority  of  tbe 
inauai,  except  aa  regarda  the  rents  ree^veA  prior 
to  the  eitendiog  ordar»  he  would  be  veiy  alow  in 
Mlnag  his  ^ipueiition. 

1188,  8irJ,GTahmn,j  Whenever  there  Is  a  dsv 
teanttobeobtaioedt  it  it  the  inrariabla  praetiee 
that  he  oblaina  Ua  oeenpetioa  by  pnblle  aoctioii  at 
tbe  highert  biddbig  ?— I  belitfre  it  to  be  tbe  Inrari- 
ftbie  praelieB. 

1191.  Master  Brooke  atatea  that  there  Is  a  sun 
yud,  however  small  the  yefurW  rent,  whether  £5  or 
£10o(i64s.4d.for  tbe  lease  atad  the  recognizance? 
—That  ii  applicable  to  every  case. 

1192.  Do  you  think  that  those  recognizances 
work  weU,  or  that  thej  afford  greater  aecnrity  for 
the  paynKBtof  the  rent? — No,  my  opinion  is  against 
then,  ooaodcriag  tfae  expeoBe.  But  I  have  to  ob- 
tan  t&st  there  is  a  great  deal  of  difficulty  in  that 
as  in  other  cases,  in  the  Lord  Chancellor  taking 
npoB  hiaiself  to  alter  the  oouae  of  practice  which 
bu  eiialed  for  99  yeara.  I  have  the  ordinal  Order, 
wUeh  was  nude  ia  the  nar  1750^  requiring  aecu- 
rityi  it  is  aa  order  of  iLmd  Cbaoeeltor  Newport, 
and  bean  date  tbe  89th  of  Manfa,  17S0.  leamiot 
Bod  «»  earlier  Order;  this  is  the  Order:  "The 
Lord  Cfbanedlor  dedarea  it  for  a  general  rule  for 
the  future,  that  in  every  case  where  a  Master  shall 
let  lands  pursuant  to  the  Orders  of  this  Court,  that 
be  do  take  security  for  the  rent*  And  Lord  Man- 
nm,  by  an  Order  of  the  fi3rd  of  November,  1821, 
«eot  fiirtber ;  that  Order  provides  in  these  terms  i 
*  Wbems  it  bath  been  made  known  to  me  that  io 
■evenl  mslancea  where  a  tenaut  hath  been  declared 
nder  tbe  Order  <rf  the  Court,  that  the  recognizance 
entered  into  by  such  tenant  has  not  been  <&ly  filed 
in  tbe  proper  flffioa;  now  I,  the  Right  boBOurable 
Thonu  Lord  Man&ei^  Lord  Hub  Cha«»llor  of 
Irt^and,  do  declare  it  aa  a  general  rul^  that  in  Al- 
lure the  Uaatera  shall  Botperfeotanyleaaenndera 
lettiog  to  a  tenant,  until  the  certificate  q£  tbe  do-k 

f  tbe  reeognizances,  that  the  recc^izance  of  such 
tDBDt  hu  been  duly  enrolled,  shdl  be  first  pro- 
noed.'  Sir  Edward  Sogden,  in  his  General  Or- 
en,  adopted  tbe  same  priooiple.  The  142d  of  Sir 
idvard  Sogden's  Ordera,  following  up  tfae  view  of 
rord  CbaoceUor  Newport  and  oiS  Lord  Manners,  is 
lis:  That  tbe  Hasten  shall  not  perfect  any  lease 
nder  a  letting  made  to  a  tenant,  until  the  oertifl- 
Kte  of  the  derk  of  the  recognizances  shall  be  fint 


produced,  that  the  reoogntzance  of  such  tenant  has 
been  duly  enrolled.'*  Upon  the  wh<rfe  my  opinion 
is,  that  it  would  be  deababte  to  dispense  with  all 
those  Orders. 

1 195.  The  burdm  upon  an  eatate  Is  verr  mndi 
increased  by  accumulated  stamps? — Yes.  My  opi- 
nion, in  considering  the  point  Is,  that  upon  the  whole 
it  would  be  denrable  to  asrimilate  the  case  ten- 
anta  under  the  Court  to  that  of  other  tenants ;  and 
to  get  rid  of  tbe  expense,  which  though  nominally 
paid  by  the  tenant,  may  be  considered  very  often 
as  substantially  paid  by  tlie  estate ;  for  yon  thereby 
deprive  tbe  tenant  of  money  that  is  properly  appK- 
to  the  payment  of  rent. 

1200.  Do  you  think  the  recognfzarce  a  security 
which  it  is  desirable  to  uphold? — I  should  say  that 
it  would  be  desirable  to  do  away  with  it 

130S.  Have  yon  ever  known  those  recognizanoen 
put  in  suit? — Yes,  I  have;  tile  recognizance  is  not 
a  mere  form  t  it  is  nsed  aa  a  mode  of  recovering  rent. 

iiNML  Is  it  of  frequent  oecnrreiiee  dut  Uie  re- 
oognlunee  h  put  in  suit?— I  shoidd  say  not;  at 
lettt  I  have  not  known  of  many  eases  of  it 

IfSlk  Ii  net  Uie  suit  a  pecnliariy  difflealt  one;  Is 
h  not  necessary  to  state  the  cmditions  of  the  lease? 
—.No;  a  scire faeioi  Issues  upon  the  recognizance 
and  it  is  heard  upon  the  Petty  Bag  side  of  tihe  Court 
of  Chanc«>y.  Upon  this  teira  fadat  it  is  open  to 
the  party  to  do  what  he  very  often  does  in  suits 
upon  recognizances;  to  employ  some  very  clever 
special  pleader,  who  puts  in  very  special  pleas.  This 
terminates  sometimes  in  a  demurrer,  and  sometimes 
in  a  replication.  And  there  is  no  donbt  that  in  many 
cases  before  Sir  Edward  Sogden  there  were  most 
tedinical  objections  raised. 

1236.  In  fact  it  Is  a  suit  pecnliariy  open  to  tech- 
nical objeetiona  ? — I  consider  that  it  so. 

1*297.  Have  yoa  known  many  instanoea  of  money 
being  recovered  by  suits  on  reot^izances  ?— I  can- 
not aay  that  I  hsn. 

ISA*  Have  you  known  one? — R  would  not  come 
before  ne.  I  do  not  exercise  jurisdiction  on  the 
Petty  Bag  side  of  the  court;  but,  the  way  m  which 
it  eomes  before  me  Is,  by  parties  making  an  appli- 
cation at  the  Rolls  to  sue  on  the  recognizance,  the 
(Ajeot  being  to  save  the  expense  of  the  proceeding. 
And  when  a  party  comes  in  that  way  there  is  an  ab- 
solute order  against  the  tenant,  where  an  attachment 
has  issned  against  him ;  but  there  is  a  conditional 
order  against  the  sureties ;  but  I  cannot  call  to  mind 
at  this  mmnent  any  particular  case. 

1229^  In  fact  it  is  rather  in  terrorem  than  any 
practical  benefit? — I  should  say  that  it  has  not  been 
productive  of  much  practical  tienefit. 

ISM.  Mr.  JSMieiiat^^tneraL}  The  coats  of  such 
a  proceedtng  I  understand  to  be,  InclufUng  the  costs 
of  law,  the  eoata  of  obtaining  the  order,  the  costs  of 
the  reorlver  and  iti  perfecting  the  recognizance,  and 
the  costs  oitiM  tenants  are  not  less  than  £40  or  £50  ? 
— I  do  not  think  you  shoald  tot  all  those  together; 
I  do  not  know  the  exact  sum,  but  tf  the  Committee 
were  deairotis  to  know  what  tiie  costs  of  appmnting 
and  extending  a  receiver  w^e,  1  remember  calling 
for  bills  of  costs  two  or  three  times;  I  did  so  fbr  my 
own  information,  and  I  can  atate  generally  that  the 
coat  of  the  appointveut  of  a  reoelver  1  bweve  to  be 
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from  £25  to  £27,  and  the  oiMt  of  extandfag  «  n- 

ceiver  £9  or  £ia 

1235.  TbatmcludesDoUwcootswhatever?— No. 

1236.  Doe6  it  include  the  coits  of  the  tenflot'*  re- 
cognizBDce?— I  beUeve  not)  thon  are  paid  by  the 
tenant  himself. 

1245.  Mr.  R,  K  O^Aonw.]  Recently  amall  pro- 
perties bare  come  under  the  Court  much  more  than 
formerly  was  the  case? — There  are  a  class  of  cases 
that  are  moved  by  jmiior  ooansel,  and  vbeii  at  the 
W  X  seldom  moved  tbem,  and  I  cannot  tbwefore 
give  an  answer  to  the  question ;  but  I  have  no  hesi- 
tation in  sayiogi  diat  now  the  majority  of  cases  in 
which  r  make  orders  for  recovers  upon  judgmoits 
are  small  amomts.    Bat  one  case  came  before  me 
in  the  coarse  of  the  present  term,  in  which  there  was 
a  debt  for  a  large  amount,  £10,000  or  £30^000.  An 
appUcatioo  was  made  on  behalf  of  a  Scotch  company 
who  had  lent  the  money  and  who  had  got  a  mort- 
gage ;  and  though  tiiere  was  not  a  shilling  of  inte- 
rest due,  though  all  the  interest  was  (nid  np,  there 
being  an  incrrased  amount  of  intavst  payable  in  the 
evCTt  of  the  interest  not  bang  paid  aftw  a  eertiun 
date,  an  appUcaUon  was  made  to  me  to  appoiilt  a 
recover  over  the  property,  and  I  expressed  a  strong 
ofunion  as  to  the  application  being  one  which,  if  I 
had  any  discretion  at  all  upon  tbe  subject,  I  should 
rafusa,  fbr  I  did  not  consider  that  it  was  intended  in  a 
judgment  of  that  sort  to  raise  £15,000  or  £20,000 
out  of  iSaib  rents  and  pro6ts.   But  upon  loolEiag  into 
the  eases,  1  found  HaaX  Sir  Edward  Sugden  had,  in 
AhhoU  V.  StraiUmt  deotded  that  tbe  Court  had  no 
discretion,  end  I  was  therefore  against  my  own  feel- 
ings compelled  to  make  that  wder,  and  a  most  op- 
pressive one  it  waa. 

1246.  Sir  Edward  St^en  said  it  was  impossible 
for  any  country  to  prosper  with  any  system  existing 
such  as  the  present  system  in  Ireland,  with  so  much 
property  under  the  management  of  the  Court;  is 
that  your  opinion  ? — I  entertain  the  strongest  opi- 
nion that  it  is  one  of  the  greatest  calamiUes  of  Ire- 
land to  have  such  a  state  of  things  existing. 

1247.  It  is  impossible  for  the  Lord  Chancellor 
himself,  in  consequence  of  the  practice  which  has 
existed  from  prescription,  to  remedy  that?— I  think 
Sir  Edward  Sugden's  orders  are  drawn  up  with  the 
greatest  ca^  and  tbe  greatest  anxiety  to  manage 
the  raoperty  as  well  as  possible;  and  I  am  sure  that 
tiie  Committer  if  they  read  tliose  orders,  must  highly 
approve  of  them ;  and  if  tbcty  have  been  ineftctuai 
in  remedying  the  evil,  I  am  ondo-  tbe  impressioD 
that  the  Court  of  Chancery  cannot  manage  property 
effectually  under  the  present  system. 

1249.  Sir  J.Graham*']  To  return  to  the  question 
of  the  limited  power  of  leasing  under  the  Court,  do 
you  thinlE  that  it  is  sosesptible  of  any  improvemmt? 

,  I  entertain  the  opinion,  that  if  you  are  not  in  a 

position  by  legislation  to  render  the  proceedings  in 
the  Court  of  Ctianoery  so  rapid  as  to  get  rid  of  the 
receiver  in  a  reasonable  period  after  the  bill  is  filed, 
but  you  are  to  consider  iMvperty  as  placed  perma- 
nently under  the  Court  nv  a  number  of  years,  there 
should  be  the  power  to  make  a  lease  for  a  d^nite 
period,  irrespective  of  the  terminatioD  of  theeanse, 
that  to  a  boadandrf  lease  for  SI  yean. 
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BO. 


of  tkt  Gnthmpn  vAo  Jawmr  The  Iusb  Jitbist  with  lUpwtt  in  Aittmd  CtmrU 
iMm  tmd  JSqmty  in  Ireland,  are  m JbUowi  : — 


and 
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tnu  U^dikan  hmn  passed  *'An  Act  to  amend 
<fce  LmrsowmniDg  Judgments  in  Irdand."  Dur- 
tfg  its  intniss  tbrougfa  (be  Hoose  of  Commons  it 
^bs  alMw  tltt«e  times,  and  ia  now  ao  curtai1<^d  of 
^  'Omjtiltifflf^tAom  that  no -ikoe  familiar  with  its 
MtU ufMwanoe  coold  raoogoize  its  present  features. 
The  Eag^b  SoUdtor-^eDcral  cut  off  a  limb  here, 
mad  addsd  a  joint  there^  so  hastily  that  it  is  not  sur- 
fjrisoff  tfaat  it  ahotUd  have  been  pot  together  a  little 
impertaetly. 

What  veaanre  conM  aarvive  the  rapid  changes 
it  Dodanm^  ^^1^^  retain  a  r^Iar  and  distinc- 
tire  ebaraeter?    The  bill  originally  oootemplated 
that  no  future  judgments  were  to  be  a  charge  upon 
lands  tmtU  lodged  in  the  bends  of  the  sheriff,  and  that 
no  receiwra  were  to  be  appointed  by  petition.  The 
Jitter  left  jodgmeatandiaige  in  all  cases  from  their 
eatry-,  where  the  debt  exeeeda  £150,  and  even  un- 
der that  Bom  ui  Courts  of  Eqoity  when  administer- 
ing neenfs,  and  a  receirer  may,  in  all  casest  be  ob- 
taiiied  where  the  debt  exceeds  the  before  mentioned 
wm,  mod  the  judgment  is  a  year  old;  and  it  ia  not 
■  Hule  doublful  whether  a  receiver  cannot  be  ob- 
tunad  upon  a  judgment  for  even  ao  email  a  sum  as 
XIO  aAer  Ihe  death  of  the  oognizor. 

Tbe  Uetory  of  the  measure  shews  that  it  is  the 
refle*  of  the  <^ioion  of  the  judges  and  Irish  lawyers 
who  were  examined  before  the  Poor  Law  and  fie- 
cMver  Committeea,  and  that,  the  Solicitor-general 
took  ap  tha  aolgeot  as  a  matter  of  duty,  quite  ready 
U>  adopt  tlfe  views  of. « gentlemen  oppeaiteL"  He 
uppman,  Hk  fact,  to  have  aeted  on  the  belief  that 
the  Uw  flf  jodgm^ts  in  Ireland  wm  pntty  much 
tha  aame  aa  that  fai  England,  and  that  where  it  dif- 
ferad,— u  asaimUatioo  wouM  be  (kairah1e.~end 
where  k  waa  alike^  a  change. 


Tbe  law  of  the  two  countries  dtfihrtd  in  the  aum- 

mary  power  to  appoint  receivers,  and  in  tbe  power 
of  asngnmeut  at  law ;  it  cmndded  in  making  judg- 
ments charges  upon  lands  from  the  time  of  thmr 
entry.  The  first  bill  placed  the  law  of  the  two 
countries  upon  the  same  footing  as  to  receivers, 
and  the  power  of  assignment,  aod  varied  it  by  malt- 
ing jodxroeoU  in  Ireland  a  charge  only  flrom  the 
time  of  lodging  the  writ  in  the  sheriff's  hands. 

,  These  changes  are  based  upon  the  evidence  given 
by Dr.LongfieldandMr.Butt;  ^be fofiiier observes, 
"I  would  have  judgments  placed  in  the  same  por- 
tion as  they  were  in  formerly ;  that  the  judgment 
creditor  should  have  the  right  of  execution  against 
all  Ihe  property  which  the  ^btor  had  when  he  took 
out  execution  against  him,  bat  he  should  not  have 
the  right  to  disturb  the  possession  of  any  nurcfaaaer 
of  real  and  peraonal  property  from  his  debtor,  and 
tbe  judgment  then  would  cease  to  be  an  Inoum- 
bamce." 

And  Mr.  Butt,  in  reply  to  the  following  ques- 
tion **  What  would  you  aay  if  It  were  limited  to 
the  estates  a  man  had  at  tbe  time  of  obtaining  judg- 
ment ?— I  think  that  would  be  an  improvement ; 
but  having  thought  a  good  deal  upon  that  subject, 
I  would  be  strougly  of  opinion  that  the  beet  thing 
that  could  be  done  would  be  to  abolish  altogether 
the  law,  making  judgments  a  charge  upon  landed 
property."  Aod  again — "  I  would  abolish  the  law 
of  makioff  a  judgment  a  charge  upon  land,  as  it  now 
is,  I  would  allow  a  landed  proprietor  to  borrow 
money  on  judgment,  under  the  penalty,  if  he  did 
not  repay  it,  of  having  his  creditor  take  him  iu 
execution,  or  take  bis  goods  in  execution,  or  take 
bis  land  in  execution ;  but  I  would  not  allow  a 
judgment  to  subsist  as  an  indefinite  oharae  upon 
land." 

This  evidence  was  siven  In  March,  and  the  flrrt 
judgment  hill  was  laid  on  the  uble  of  the  House 
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In  June — an  advanced  period  of  tfae  seasion ;  and 
whilst  the  Receiver  Committee  was  sittingi  it 
adopted  the  ideai,  and  carried  out  the  views  m  the 
witnesses  from  whom  we  have  quoted. 

Thus  judgments  were  to  be  no  longw  assigDabl^ 
no  longer  a  charge  apon  knd  from  the  time' of 
entry,  only  from  the  time  of  talcing  it  in  execatitm. 
This  was  a  bold  change,  and  coming  from  the  law 
officer  of  tfae  Crown,  indorsed  with  his  name,  that 
of  Lord  John  Russell,  and  Sir  William  SomervQl^ 
•boold  have  been  a  well  advised  one. 

The  very  day  before  its  introducUon— if  we  re- 
member rightly— Sir  Edward  Sugden  gave  his 
evidence  before  the  Receiver  Committee ;  it  was 
very  masterly  evidence,  and  much  attention  was 
naturally  directed  to  it.  Thoi^h  fully  alive  to  t{ie 
evil^  connected  with  tbe  law  of  judgments,  his 
knowledge  of  their  magnitude  made  him  cautious 
as  to  the  remedy. 

He  is  a8ked_»  Yoa  have  laid  that,  whether 
wisely  or  not,  we  have  gone  too  ftr  In  estabfisbing 
the  rabot  of  judgments  m  both  oonntriea  to  recede. 
Having  gfven  Uiat  answor  generally,  what  would 
yoa  aay  to  a  revirioA  of  the  law  in  Ireland,  espe- 
jdally  with  respect  to  judgments  being  made  assign- 
able and  the  effect  of  Sir  Michael  0'Loghlen*B  act 
more  particularly  ? — I  think  it  would  not  be  ad- 
visable to  take  away  the  power  of  assigning  judg- 
ments, though  it  may  be  open  to  abuse,  biacause 
now  judgments  have  become  almost  as  universal  as 
bills  of  exchange.  I  can  imagine  now  a  small 
tradesman  getting  a  judgment  for  a  mere  house- 
hold debt,  end  then  asdgning  it  to  another  person 
in  order  to  avoid  tbe  odium  of  getting  a  receiver 
over  his  customer's  property.  I  think  that  not  at 
all  desirable,  but  that  it  tbe  custom  of  the  country 
generally.  It  is  very  desirable,  In  my  oi^oion,  that 
the  law  of  Ireland  shoald  be  altered  in  this  respect } 
it  might,  perhaps,  be  ooosidered  a  strong  measure 
to  uke  away  reoeivers  upon  petitions  altogether ; 
but  I  should  have  no  hesitation,  if  I  bad  Uie  power, 
in  very  much  limiting  the  operation  of  the  Sheriffs' 
act,  and  tfae  subsequent  acts,  and  in  placing  judg- 
ments in  Ireland  more  upon  the  footing  on  which 
they  stand  in  England ;  for  example,  if  I  had  the 
power,  I  should  not  hesitate  to  limit  tbe  amount  of 
money  for  which  a  judgment  should  bind  the  pro- 
perty, so  AS  to  rfve  a  right  to  a  receiver  under  those 
acta ;  that  is,  I  would  take  some  reasonable  sum 
as  a  proper  subject  for  a  judgment  and  receiver, 
considering  the  expense  attending  such  a  proceed- 
ing; but  as  regards  smaller  sums,  I  would  leave 
the  creditor  to  bis  common  law  remedies,  and  to 
that  credit  upon  which  he  no  doubt  relied  when  he 
furnished  the  matters  in  hia  trade.  If  that  line 
were  drawn,  and  another  provision  latroduoed  into 
tbe  law,  that  no  judgment  creditor  should  have  a 
reoriver  until  after  a  certain  period  from  the  tfane 
of  hit  obtaining  a  judgoient,  I  think  the  evil  would 
be  very  much  struck  at,  without  alarming,  which 
one  wonld  be  very  unwilling  to  do,  tbe  people  in 
Iidand  at  the  change  in  a  law  wbidi  tbey  seem  to 
be  very  much  attached  to." 

These  were  Sir  Edward  Sugdeifs  suggestions ; 
lu;  coincided  also  in  the  exp^iency  of  illowing 
Uw  costs  of  appouting  or  extendiug  a  receiver,  to 


be  paid  in  the  priority  of  the  jodgmeM,  tnd  m 
be  the  first  charge  on  tiie  fond.  ^ 

The  Master  ofUe  Rolls  was euaioed  ooo. 
28th  of  June,  and  he  is  Would 
tiie  government  measure^  which  pmidei  thatS 
meats  shall  not  be  assignable,  and  that  after  the  3w 
December  next,  no  judgment  creditor  ihall  be  n. 
titled  to  apply  to  the  court  for  a  receitet,  or  logU 
you  prefer  Sir  E.  Sugden's  propositioe,  that  jak 
ments  should  continue  asrignable,  bnt  that  no  jo^ 
ment  cseditor  should  apply  for  a  reeorer  mS\% 
months  elapsed,  and  tiiat  a  line  sbontd  bednwinit]! 
reference  to  the  amount  t  and  that  no  recnnr 
be  appointed  for  property  under  a  certaia  nonL 
but  that  tfae  law  should  remain  nnchaDged  liUi 
pect  to  all  judgments  above  that  BnHnint?.Uiit 
difficult  question  to  answer  what  would  betheon. 
parative  eflfect  of  the  two  plsos ;  but  if  i  «n  |( 
liberty  to  give  an-indireot  answer  to  tbe  qoMk^ 
I  would  say  that  I  sbontd  like  to  have  s  eonptuaj 
of  botlu  i  shonld  be  disposed  to  repeat  tbe  Act 
which  anthorisea  the  aarigning  of  jodgmenti,  mi 
try  for  the  present  the  modifled  remedy  that  ii  pro- 
posed by  Sbr  Edward  Sugden,  o(  prereotiag  m 
person  from  obtaining  a  reoeivenulentiiejBdgBa 
exceeded  a  certiun  amount." 

The  Solicitor-general  must  have  thtnght  tbii « 
most  happy  su^estion — a  safe  nuddle  ooqik;  it 
enabled  him  to  retain  one  of  the  origtnal  fcatnra 
of  his  bill,  and  retaining  that  he  could  affitrd  to  ilttt 
the  rest,  so  as  to  harmonise  with  tbe  viem  cf  Si 
Edward  Sugden.  And,  acoordii^lj,  on  the  tM 
of  July,  he  brought  in  an  amend^  UQ  vithont  i 
word  of  explanation;  it  adopted  tfte  ilSOni^ 
apd  he  ultimately  introduced  tbe  dasMvludi  {are 
the  year  of  grace,  and  placed  the  tub  of  aifoM* 
ing  a  receiver  In  the  same  priori^  as  tbe  dAt  Tbei 
at  the  fag-end  of  the  aeasion  the  biD  vai  eriirdf 
changed,  and  sent  up  to  tbe  House  of  Lordi  vbm 
it  had  not  time  to  be  discussed f  andnkpuNi 

That  this  is  the  tme  history  of  Oe  ■cmbr,  ii 
obvious,  and  sureW  this  hasty  and  feeUe  ipirit  d 
le^laHon  by  an  ^glish  lawyer  on  bd  eawotaD; 
Insh  subject  is  not  the  spirit  or  tbe  nuBoer  in  vUdi 
legislation  should  be  conducted.  Howefar,AeInk 
Bar  deserve  that  it  should  be  so,  wfaeotbepti^ 
ttce  is  allowed  to  exist  of  entrostiw  Ifiih  Gmn> 
ment  legislation  to  English  Law-offioen. 

Of  the  measure  its^  we  shall  at  pteseat  write 
bnt  little;  all  the  changes  that  we  adTocated  hm 
been  eflfected,  and  but  one  that  we  opposed  haibea 
made — we  preferred  the  former  law  to  thai  ftitk 
prohibits  tfae  legtd  assignment  of  jadgmeott  With 
this  exception  its  midn  futures  represent  Mrnnr^ 
but  we  ^ed  tor  a  little  delay,  that  dMMum 
miriit  be  doly  considered,  that  it  n%fat  utosifui 
a  diange  in  tbe  system  of  reodven,  aid  that  in 
blemiehea — tbe  neoeasary  result  ef  predpHaM^ 
might  be  removed.  We  regret  for  tfae  Mb  «te 
country  timt  delay  was  not  granted. 

With  a  littie  more  care  the  Act  could  hiTtliea 
rendered  more  explicit  In  point  of  pbmedon 
nothing  can  be  more  awkward  tiMO  Uie  lecw 
section. 

Th«  judgments  to  which  the  Act  Is  spplicaUen 
nowhere  d^oed,  and  are  left  to  impKaOiui 
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tbe  fotknrii^  can  be  onuideTed  a  definition :  And 
tbe  jodmente  to  whidi  nnder  this  Act  the  provi- 
lieHof  tfaeeaid  AeU  of  the  6th  of  Wm.  4,  and4th 
of  her  l^ee^t  shall  not  extend  or  be  applicable, 
are  harrinafier  faftdned  to  u  jndgmentii  aulgect  to 
the  piwMikiiM  of  thia  Aet."  Must  it  ever  be  that 
oar  ^orioos  language  beeomee  confined  and  inex- 
gmwbea  applM  to  the  wmding  tit  Acta  of  Par- 


HOUSE  OF  COMMONS. 
Rbcsitsb  Cohkittbb* 
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fCMuutf  firom  p.  S40.) 

ISSOl  And  to  be  binding  upon  the  purohaaer  or 
npoaanyedierpartj? — Yea,  became  it  would  be 
qiCD  to  tbe  owner,  if  the  Master  chooses  to  let  it  at 
ID  wder  value,  to  come  to  the  Court,  and  compUin 
oflfaekltii^. 

1S51.  You  have  pdoted  oat  already  that  It  is  ntA 
aixedtemofaevenyearsi  or  during  JIu  ^Mndltm, 
but  that  it  la  tenninabie  whenever  the  estate  is  sold  7 
—Yes;  in  consequence  of  that,  questi<HM  have  arisen 
in  oooif,  as  to  the  right  to  what  are  called  emble- 
Bwnts.  At  common  law,  if  a  person  holds  for  a 
tern  nneeitaui,  determinable  by  the  act  of  God,  he 
is  entitled  to  the  amp^  I  reOiember  arguing  the 
caie,ndmeoeeding  hi  establishing  that  that  prind- 
pie  ought  to  be  ^^Ued  to  a  lease  for  seven  years, 
pending  the  cause ;  and  that  if  the  purohaser  went 
in  whea  than  was  a  crop  standing,  he  oo^fe  to  give 
the  teoantthe  crop;  and  that  has  been  acted  open. 

1S5&  Would  it  be  necessary  by  legtelation  to 
nve  tbe  Court  tbe  power,  or  is  it  within  tbe  juris- 
oktion  of  tbe  Conrt  to  grant  longer  leases? — Itfaii^ 
it  should  bedone  by  l^alation.   It  is  v«y  difficoU 
to  draw  the  lioc^  as  to  the  power  of  the  X<ord  Qian- 
erikv  in  making  general  orders;  but  whoi  there  Is 
a  OMBiikledMage  in  tbe  system,  I  dihik  the  Lord 
Omedkr  has  « i^ht  to  the  sanction  of  Parliament, 
andoi^notto.Desutiject  to  observations  as  to 
his  {DtrohHing  novelties  never  heard  of  before. 

1S&4.  Did  not  Sir  Edward  Sugden's  new  Rule  of 
Courtgivethe  power  of  distress  to  the  reoeiver 
apoo  five  BODths,  arxear  of  rent? — Yei^  there  is  a 
general  order  upon  that  pcunt. 

iS&Su  Hss  tiut  order  worlted  well  or  ill?—!  do 
not  see  any  (4>jection  to  the  order  {  it  u  the  general 
custom  in  Ireland  that  the  tenantry  should  pay  their 
rent  one  half  year  within  the  other,  and  the  object 
<tf  fixii^fivenionths  wasa  sort  of  reoc^itira  of  that 
A  reeeiTer  cannot  diatrain  until  five  nKmths  have 
alapaed,  without  the  order  of  the  Master;  but  the 
genanl  eider  expreasW  provides  that  if  be  ap- 
pUea  to  tbe  Master  and  shows  any  particular  droum- 
stauest  vlueh  will  make  it  appear  that  he  ought  to 
diaCnin  hnandiately,  he  may  obtain  power  to  dis- 
train. 

IS5&  We  bare  bean  told  that  the  five  months* 
graee  has  allowed  time  for  the  midnight  flight  of  the 
tenant?— If  the  receiver  was  to  do  his  duty  pro- 
pvly  and  was  resident,  he  coald  give  some  hint  to 
the  Master,  which  woi^  lead  the  MaMer  to  order 
an  inuMdlate  distress. 


1257.  You  would  not  recommend  any  alteration 
in  the  order  in  that  respect? — No,  I  think  tt  issuf- 
fioient  as  it  stands. 

1258.  Mr.  R.  B.  0«ionw.]  The  reoeiver  com- 
monieates  with  tbe  attorney  and  he  makes  a  state- 
ment of  facts?— Yes,  thfU  &  one  of  the  objectiims  of 
the  present  system;  and  if  there  were  a  Master  of 
Receivers,  one  oftheadvantageeto'be  derived  from 
that  would  bet  that  the  costs  would  be  enmnoody 
decreased.  If  yon  bad  sndt  an  officer  In  Dnblii^ 
the  bttslDess  ought  not  to  bedone  Inr  attomef^  but 
by  local  reedven  communloatiog  withthebeadoffleer 
in  Dublin ;  and  If  you  had  the  intervention  of  attomeya 
it  wonld  be  desirable  to  place  them  on  sdaries,  by 
whidi  you  might  ^mlnish  the  expense  thonsands  A 
pounds. 

1259.  iSfr.  J.  OrtJiam^  An  olgectioD  has  been 
01^^  a^inst  the  law  in  Ireland  with  respect  to  not 
distraimng  growing  crops;  have  you  formed  an  opi- 
nion upon  that  subject? — I  formed  an  opinion  at  the 
time  the  Bill  was  prepared. 

1260.  How  has  it  worked? — I  am  against  the 
i^atem  of  distraining  growing  crops;  I  cannot  say 
how  It  has  worked,  but  at  times  tiiere  were  very  op- 
presrive  uses  made  of  that  power.  It  was  very  much 
tbe  custom  to  place  keepers  tm  properties  wheu  tbe 
crop  was  getting  rip^  and  of^irMve  use  was  madu 
of  the  power  of  distrdnhw;  upon  the  wholes  I  am 
disposed  to  tUnk  that  tile  law  was  rightly  altefod. 

1S61.  CKoirinim.]  Do  von  think  It  derinble  that 
all  law  proceedings  should  be  taken  In  the  name  of 
the  receiver,  in  order  to  get  rid  of  all  the  difficulties 
about  demises;  in  fact,  tiiat  lie  should  represent  all 
parties  in  legal  proceedings? — Yes^  I  see  no  olgeo- 
tton  to  that 

1262.  A  great  deal  of  difficulty  now  arises  firom 
that  cause?— Yes. 

Wmm  Tiglu  MamUim,  E$q^mu  SS,  1649. 

1263.  CAomnim.]  What  office  do  you  hold  in  the 
Court  of  Exchequer  in  Ireland?— The  office  of  Se- 
cond RemMnbranoer. 

1267.  The  Chief  and  Second  Remembrancers 
disdiarge  analagous  duties  on  the  equity  side  of 
the  Exdiequer  to  what  the  Masters  do  in  the  Court 
of  Chancery? — Precisely;  with  this  difibreiioet  that 
certain  heads  of  bnsiuess  are  done  by  the  one  and 
certain  heads  by  the  other,  and  not  a  certain  quan- 
tity of  all  the  different  kinds  by  on^  and  a  certain 
quantity  of  all  the  different  kinds  by  the  other,  as 
in  tbe  Court  of  Chaoeny.  What  i  mean  Is  this^ 
that  the  Chief  Remembraneer  disposea  of  all  refer- 
enoes  in  causes^  and  the  Seoond  Remembrancer  dis- 
poses of  all  refijrenoes  in  pelithm  mutters^  uiditatbe 
receivers'  accounts,  and  taxes  all  oosts;  ao  that  I 
have  three  beads  of  duties,  and  be  has  onet  but  of 
eourse  the  one  Iwad  of  business  which  he  disdiarges 
is  a  far  more  important  ooe  tlwtt  the  three  hrada 
whidi  I  disdiarge. 

1268.  Id  your  position  of  Second  Remembrancer 
have  you  had  ample  oppOTtnnities  of  judging  of  the 
systAmtifthe  management  oCeetates  under  receivers? 
— I  have;  fw  1  have  audited  all  the  reoeivera  ao* 
counts  for  the  last  five  years,  and  done  all  acts  d»* 
osssary  with  respect  to  the  numagfOMBtof  the  es- 
tates. 

.1S69L  The- eatatea  under  tbe  Court  of  Exobequep 
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are  all  cant  of  eradltoiV  raoeiTars  ?— All  dam  of 
erediton,  except  where  a  mlDorlu^ipMU  tobeiad- 
denUlly  Interated.  There  are  MOU  iaitances  in 
which  a  mioor  ii  proeaeded  avahut  where  he  hei  a 
jfuat  intereBt  with  some  one  we. 

1271.  Can  you  give  the  Committee  any  idea  of 
the  whole  amount  of  property  with  reference  to  the 
rental  under  the  Court  of  Ej;chequer? — Tlie  only 
way  in  which  I  can  arrive  at  that  it  by  the  Par- 
liamentary Return  made,  I  think,  in  1847,  of  the 
amount  in  the  Courts  of  Exchequer  and  Ciiancery. 
.  1372.  You  can  give  nothing  but  what  appear* 
upon  the  Return  ? — Nothing  more,  except  by  eiti 
mate  and  my  own  observatioe  of  what  goes  on. 
-  1 273.  Can  you  say  about  what  the  amount  is  ? — 
I  think  by  the  return  it  was  about  £160,000.  But 
there  is  a  great  number  of  acoouots  both  in  .the  Cx- 
dieqner  and  in  Cbanoeryf  more  I  Uiink  in  the  £x> 
<^eqner  than  in  Chancery,  which  have  not  hitherto 
been  passed  annually,  and  with  regard  to  sonie  of 
which  there  has  been  a  varr  long  lapse  of  time ;  for 
instancy  I  have  iritliin  the  last  month  passed,  several 
accounts  whidi  have  been  standing  over  for  several 
years,  and  one  whidi  never  liad  been  audited  for 
nine  years. 

1274.  Reouvers*  accounts?— Reoeivert*  accounts. 
The  consequence  of  that  is  that  the  Parliamentary 
Eetum  must  be  to  a  certain  extent  defective ;  but 
by  the  nearest  esUnute  I  can  make  out,  allowing  for 
that,  I  should  say  there  was  perhaps  £180,000  a 
year  in  the  Exchequer ;  and  by  a  similar  prooesa  of 
reasoning,  founded  upon  the  sune  FarlUmentary 
Return,  I  think  the  quantity  in  Chanoerj  is  about 
£640,000. 

1575.  But  you  find  It  very  difficult  to  ascertain 
the  amount  from  those  returns  ? — Very  difficult ; 
because  some  of  the  returns  are  very  inaccurate. 

1576.  Thqr  only  those  eatatea  where  the 
recover  has  acooontad  i  } — Yei  t  thoee  two  together 
will  make  a  toul  amonnt  in  the  two  coortsiof 
£800,^00.  Then  fnm  the  enormous  rete  at  wUcb 
receivers  have  been  lattwly  appcriated  and  none'dia- 
ehaned,  I  ^ould  say  that  it  would  he  a  v^  fair 
eatiwite  to  say,  that  the  attoant  now  nader  the  two 
cofirt*  is  a  m^ion. 

1277.  That  is  creditors^  reoeiven  ?— That  is  cre- 
ditors' neeivets,  as  distinguished  from  lunaUcs  and 
minors. 

.  1279.  Has  the  amount  been  increanng  very  ra- 
pidly of  late? — It  has.  As  an  instance  of  that  I 
may  mention  that  it  appears  by  the  books  that  we 
keep  in  the  Chief  Remembrancer's  office  and  in  my 
office  that  for  the  last  five  years,  tlie  average  num- 
ber «f  laerivers  appointed  by  the  Chief  Remembran- 
aer  in  causes  from  the  let  of  January  to  the  1st  of 
June  waa  6 1  this  year  it  has  been  82.  Then  hi 
UMtCen  whibh  are  in  my  deparfient,  I  find  tliat 
whereas  I  used  fbr  the  laat  five  years  to  appoint  aa 
avOTua  of  12,  I  have  this  year  appointed  81. 

ISSOu  That  is  in  judgment  matters?— In  jodg- 
ment  matters. 

1282.  Are  they  generally  jadgmenis  above  £100 
or  onder  ?— I  riiooU  say  deeidedly  the  average  are 
under  £100. 

1288.  Is  there  any  means,  in  appointing  receivers 
in  those  small  cases,  <^  testing  tlw  fitness  of  the  per- 
son to  ba  a  reeelver?— .Very  Uttle.  It  appears  to 


me  that  taking  the  rental  of  theprapotjii  tWtti 
conrte  at  a  miltioo,  that  amoants  m  oetri;  m  m 
siUetoone'nineteenthofthewhoteoiHBtiy.  Ibt 
taken  some  pains  to  ascertain  thtt,  in  ot^  to  ikm 
the  enormous  extent  of  conotiy  wUch  ia  iriiMtii 
receivers. 

CT»  bt  eotUmMti.) 
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ISffiKMUt^Aff  Onrf^MM  tfAfi  ^NWHf*  The  Tbish  Jukist  with  Rtpwrtt  m  ^mftnU  ComrU  if 

(  John  Blackham,  Esq.,  ftnd' 

BanrisUrMt- 


.  '   '  J  JoHii  Pitt  KBnBor.Eaq., B»r. 

r  Willi  A.a  Bdkkb,  Es«-,  sod 

Idb  OMMI  —  ~  ^VlbLIAM  JOHIT  DOKDAI,  Eiq., 
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f  CvAULasEUu  Hbkpbill,  Esq. 
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C  Law. 

Queen's  Braofa,  inehid-  f  Flobbhcv  M'Cahtiit,  BBq.,and 
tnff  Civil  Sm  and  Be.  j  Sam vel  V.  Pbbt.  Esq., 
giatr;  Appeals  (  Barristen-at-Law. 

Exchequer  ot  Pleas,  tn-  (  Cbas.  H,  HsMPBiibL.  Esq.,  and 
olading  Mwor  Court  ^  William  Hicksor,  Esq.,  Bar- 
and  B^totty  Appeals,  i  ruters-at-Law. 

CommoB  Pleae  \  aoBE.T  Ga.wi-.  Esq  and  W.  G. 

I  CHAiiHEy,E8q.  Bamsters-aUlaw. 

a  .1— r-  -*        i  EoBBBT  GBivriN,  Esq.  and  W.O. 

Ait^nHj  Coart  J  Cha-bbt,  Esq.  Barristen-aMaw. 


DUBUHr,  SEPTEMBER  16,  164». 


On  cbIbbm  of  lati  w«ek  aod  thit  contain  the 
fintMbrfn  DicMt  of  all  the  onses  reported  in 
.  oar  IriA  Ctmtm  w  Law  ahioa  the  commencement 
•riiirMbJMifca«Mf^  U  ^  been  a  work  of 
nrj  eoudimtbh  I^ooTi  but,  being  so  very  desi- 
nbU  we  mMt  that  it  will  prove  acceptable  to 
our  profankmL  brethren. 

lie  maltiiilteatioo  of  caaea,  without  any  attempt 
at  their  dwaiittalipn,  is  a  aource  of  great  labour  to 
the  mdiMtrioiia  Jtawyer*  and  not  calculated  to  be 
miftil,  eaoept  the;  be  susceptible  of  arrangement. 
Oae  arctunstaace  that  has  much  impeded  our  pro- 
grwi  bas  ariaan  from  the  difficulty  of  finding  a 
proper  lieading  under  which  to  place  cases  uf  very 
dtfieolt  dflfinitioii.  We  have,  however,  we  hope, 
rsdooai  cbaoa  into  ordorj  and  will  present  to  the 
Iriib  Bar  a  work,  which  has  not  been  attempted 
aate  Mr.  Arehar**  Digest.  Next  year  we  ahall 
give  a  Digest  oi  all  oar  reported  cases  in  Courts 
of  E^iy  i  and  thus,  having  brought  dowo  our 
conpUatKM  to  the  period  of  publicatiun,  each 
Tohuae  will  oontain  the  Digest  of  the  cases  re- 
ported ia  Iraland  during  the  then  current  year; 
■ad  *«  shaU  then  have  more  than  redeemed  the 
proorise  whidi  we  made  to  our  readers,  in  our  fintt 
DwAffiaf  pMaenliag  then  with  an  Index  of  the 
eMfa.afaach  jaar. 


Wa  oaoaat  refuse  admission  to  the  following  letter 
—We  are  by-  no  means  so  enamoured  of  our  jury 
■jstesi  as  our  dwreapoodent  appears  to  suppose ; 
«e  Acpdd,  bowMor.  au^geal  to  him,  that  he  should 
llady  a  little  more  nuoutely  the  .details  of  the 


French  and  Scotch  syatemtf  before  he  pronounces 
so  unhesitatiogly  in  their  favour.  It  is  a  singular 
feature  in  our  criminal  jurisprudence,  that  in  all 
questions  of  fact,  the  verdict  of  a  jury  is  irrever- 
sible, though  the  right  to  the  possession  of  a  single 
acre  of  land  may  be  untested  frequently ;  bat,  when 
onoe  the  verdict  of  guilty  has  been  recorded,  there 
is  no  appeal.  Does  not  this  circumstance  affbrd  a 
powerful  argument  against  any  change  in  our  pre- 
aent  system — and  prove  that  ihe  evidence  should 
be  so  clear,  as  to  convince  even  the  most  obtuse, 
of  the  guilt  of  the  accused  ?  The  individual  suf- 
ferings which  our  correspondent  has  endured,  we 
regret  Jor  hit  sakcf  and  we  quite  agree  with  him 
that  it  is  a  barbarous  notion  to  atarye  a  jury  into  a 
verdict:  on  this  point,  a  change  is  very  desirable. 
The  instances  of  misconduct  in  English  juries,  to 
which  be  refers,  he  is  probubly  not  aware  are 
punishable.  Juries  should  not  be  starved ;  and 
they  should,  if  guilty  of  misconduct,  be  punished. 
So  long  9S  the  great  bulk  of  the  people  of  England 
acquiesce  in  requiring  unanimity,  we  think  the  exist- 
ing law  should  be  suffered  to  remain. 

To  the  Editot-  of  the  Irieh  Juritf. 

Sib, 

Though  I  am  no  lawyer,--.your  courtesy  will, 
perhaps,  allow  me  the  privilege  of  occupying  a  page 
or  two  in  the  Jrith  Jurist,  when  I  inform  you  that  I 
have  had  no  little  experience  in  some  of  the  details 
of  law,  and  more  especially  in  the  working  f>f  our 
jury  system.  It  has  been  my  misfortune  to  have 
been  locked  up  in  cold  winter  nights,  on  three  or 
four  occasions,  and  to  have  been  frequently  associ- 
ated with  men  whose  avowed  partizanship,  or  ob- 
stioaoy  in  unintentional  error,  has  baffled  the  ends 
of  justice,  and  occasioned  extreme  annoyance  tn 
those  the  jury  who  have  formed  contrary  judg- 
ments. 
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Anuming,  Sir,  tlint  you  will  permit  one  of  your 
Iny  readers  to  address  to  you  a  few  observations  on 
B  point  which  uivolvek  no  legal  technleafitiBy  or 
Intrioite  embarrastments,  and  only  relates  to  a  Bsnt- 
ter  which  unprofetsional  men  like  myself  may  be 
Buppoaed  toinnderstaud,  and  in  which  they  have  a 
persfynal  conoera,  I  shall,  as  briefly  as  possible, 
state  my  point.   It  ts  this : — 

Does  the  English  law,  which  requires  the  entire 
unanimity  of  juries  in  giving  vei^ieta,  effect  the 
objects  of  justice  so  surely  as  the  jury  laws  of  Scot- 
land or  of  France  ?    I  thinic,  Sir,  that  it  does  not. 

Perhaps  it  may  not  be  superfluous  for  me  to  as- 
sume in  limine  that  I  am  not  an  advocate  for  haz- 
ardous orcrotchetty  innovations;  ourjudicial  system 
has  woriced  admirably  in  its  grand  movements  ;  the 
main  pivots  upon  which  it  revolves  are  perfect,  and 
the  aphorism — Nolumru  iegts  AngUa  mutari—xa 
revered  by  me,  but  with  qualification  as  to  details; 
these  in  innumerable  imtances,  nqoire  remodifica- 
tton.  Pr^ndice  alone  can  Uiod  thinking  men,  so 
that  they  cannot  perceiTC  that  the  ever  progresnve 
state  of  society  requires  continued  mofflfioation  of 
the  laws  which  are  to  regulate  its  concordant  move- 
ments. Dare  I  hint  to  you.  Sir,  the  heretical  In* 
sinuation — as  you  may  indignantly  deem  it — that 
the  working  of  that  great  fundamental  law  of  the 
British  constitution,  trial  by  jury,  is  not  perfect  in 
its  organization ;  that  it  wants  a  little  oiling,  and  a 
little  screwing,  to  make  it  move  more  effectively  ? 
What!  you  will  possibly  exclaim,  Touch  the  pafla- 
dium  under  which  we  have  muntained  our  liberty 
for  nine  centuries. 

Bear  with  me  a  moment.  I  am  still  smarting  in 
imagination  from  the  long  wearisome  sittings  1  have 
undergone  in  jury  rooms;  craving  from  the  hunger 
I  have  endured;  sufl^ring—sympathetically — from 
the  nausea,  the  misery  of  sfeeplesaness,  the  cold, 
noise,  senseless  babbling,  and  angry  disputation 
I  have  suffered  during  an  imprisonment  of  twenty- 
four  hours,  and  all  this  without  the  satisfaction  of 
recording  an  honest  verdict,  though  eleven  out  of 
twelve  of  the  jury  were  decidedly  agreed  in  opinion! 

This  is  not  an  extreme  case.  The  records  of  Irish 
trials  furnish  several  instances  in  which  justice  has 
been  frustrated  by  the  determination  of  one  juror — 
unencumbered  by  conscience,  or,  it  may  be,  with* 
out  understanding — who  will  not  permit  a  just  ver- 
dict to  be  returned.  There  have  been  jurors  with- 
out regard  for  the  moral  obligation  of  an  oath,  and 
there  wiH  be  such. 

It  may  be  said,  that  though  cases  occur  in  Ireland 
Id  which  jurors  oecauonally  forswear  themseWee, 
or  delude  themselves  through  some  quackery  of  con- 
science, and  illegitimate  compromise  between  a  cor- 
rect judgment  on  the  one  side  and  ttie  tendencies  of 
party  on  the  other,  no  such  abuse  of  the  jury  system 
occurs  in  England.  This  I  deny  to  be  fact  I  know 
that  the  trial  by  jury  is  not  unfrequently  nullified  in 
Englnnd  by  the  pig-headeduess  of  a  single  juror— 
rarely  indeed  from  political  or  sectarian  influences, 
but  from  tliat  deficiency  of  intellect  and  obliquity 
of  moral  perception  b^  which  jurymen,  like  other 
men,  are  sometimes  distinguished.  I  know  that  a 
minority  of  three  or  four  out  of  twelve  have  per- 
suaded the  majority  to  concur  in  a  verdict  tsontrary 
tu  ihrir  own  opinions,  in  order  to  avoid  the  tedium 


of  a  lock-upt  or  the  fancied  discredit  of  sn  sbulote 
disagreement  I  can  vouch  for  the  fact  Uitt  Tetdicu 
in  England  have  been  returoedsbyi  jury  whobn 
allowed  them  to  be  deoided  b^Siitowup  ^aJul. 
ling,  I  would  put  it  to  the  caini  4elfberati(Hi  of  m 
peivon  familiar  with  the  management  of  jntia  in 
cases  of  a  party  nature,  whether  thf  grand  walk- 
ration  be  not,  "Who  are  on  the  jury  ?•  "A.B.C, 
are  good  men  and  true,  but  D.  would  rather  thet 
the  leather  of  his  booU  fbr  Inncfaeon,  aaser,  nj 
supper  during  a  week  than  find  the  tramw  p^.» 

Now,  Sir,  I  respectfully  urge  that  DO  irauiiil 
should  be  left  for  such  observations;  aadljijfir. 
tlier  that  society  ought  not  to  be  satirftd  vitb  g 
system  which  involves  at  least  the  posrihOitjKof 
manawering  in  order  to  select  the  i»divi4aili«h) 
are  to  compose  a  jury.  Such  mantsavering  vm 
ftom  the  law  which  requires  unanimity;  vbetethA 
is  manOBUvering  the  fountain  of  justice  isflomiptii 
No  society  ought  to  be  content  with  the  mulbtrf 
trial  by  jury  unless  all  men  who  sr«  legallj  ud 
morally  eligible  to  act  as  jurors  be  etllea  to 
charge  their  fiinction  according  to  the  enct  onW 
of  their  names  on  the  lists,  without  any  tieum 
whatever,  but  subject  to  challenge.  At  pNMBt,  nn 
the  most  upright  and  impartial  sheriff  will  be  ni*. 
ject  of  confidence  to  one  party,  andof  mqiianio 
the  other,  where  the  issue  of  the  tiid  ntcni^ 
affbcts  the  interests,  or  agitates  the  psniooioftk 
antagonist  sides. 

But  why,  it  maybe  said,  should  a  dunge  be 
necessary  now  in  the  jury  system,  when  «  birt, 
in  the  classes  from  which  jurors  are  usuliycboiio, 
more  independence  of  mind  than  ww  to  be  fm^ 
in  formertimes,  when  our  forefatlnnffaeatiifitd 
with  the  system  ?  I  might,  perhaps  reptj,  tint  the 
modern  spirit  of  independence  hasbBOMn,iiBay 
instances,  egotistical  obstinacy,  or  so  iadeptodwc 
of  the  opinion  of  judge  or  brother  juran.  A  jorer 
feels  that  no  judge  can  compel  bin  to  agm  nth 
his  fellows  in  a  verdict;  Chen  is  aownsJAria 
nor  Scroggs  to  imprison  him  for  ooatoattcy,  or  Id 
gratify  his  rancour  or  malignity,  or  sobsemtb 
purposes  of  an  arbitrary  sovereign;  tbewinerii 
in  terrorem  over  him — he  is  free  to  thisk  nd  Kt 
as  he  chooses ;  he  enjoys  real  liberty,  and  tbcugli 
he  cannot  stifle  the  enpression  of  poblieopiDiiiif 
he  be  known  wilfully  to  frustrate  the  sadi  of  j* 
tice  by  hi»  perverseness,  or  wantof  hoaeitjttof 
courage,  he  may  snap  bis  fingen  st  the  jodge'i 
charge,  his  fellow-jurors,  and  the  poblic,  end  «j 
«je  volo  with  sov«rdgn  contempt  for  them  iH.  Bii 
does  this  independence  exist  in  AM*?  Art'jum 
never  slaves  to  influence  on  the  ooe  htai,  wrto 
fear  on  the  other?   Have  the  terms  pig^ttW. 
perverse,  obstinate^  bootrMter,  boosiss  olsoktt? 
Are  our  jurors  so  fir  advanoed  In  loteUect,  tkHi 
modification  of  the  jury  laws,-  viiA  aig^ 
been  desirable  in  more  nnednoated  lad  iHfflj 
ages  is  not  essential  now?  MatMoks 
these  things  better  in  France  and  in  Scottad.  I" 
neither  country  is  unanimity  required.  Tkeu- 
sassin,  murderer,  or  slanderer,  does  not  thsfeeriK 
the  penalty  of  his  crime  because  a  diseentiesc  vm 
may  cry  out  in  his  favour,  even  though  ha  gall 
may  be  clear  as  the  noon  day. 
1  have  not  the  life  of  Sir  Samuel  Rouiiliy  wiihii 
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m  imA,  bat  I  think  he  was  &TOtirtble  to  the 
fmApry  ajttm.  If  I  b*  correct  in  mv  reooU 
leetkn,  1  have  no  QMsn  authority  on  my  me. 
Fion  oar  experience  of  homan  oator^  it  is  too 
to  expect  that  twelve  men  will  agree  in  opi- 
nioQ  ev«n  CO  any  ordinary  p(Hiit— how  much  Icu 
Kisonable  U  it  to  expect  thdr  aoanimity  in  caaee 
of  a  complicated  character,  and  in  which  varioui 
H^Iatenl  interesta  may  be  involved.  Is  it  not 
^/jga  to  calculate  for  and  provide  against  the  pro- 
Ubilitie*  of  diveraity  of  opintiHi  among  thinking 
umI  free  neo  ?  I  would  remind  yon  of  the  wise 
f^KtioD  of  the  Emperor  Charles  Vt  after  his  long 
experience  of  the  complicated  workingaof  the  human 
Htnd,  sod  the  varioas  springs  by  which  it  il  influ- 
eocfld— It  is  not  wonderfiU  thiat  men  cannot  be 
iadoeed  lo  think  and  net  to  harmony  tt^her,  when 
I  ouHiot  get  even  these  two  watdKs  to  keep  Uie 
■am  tiaw  precisely If  Uie  catalogue  could  be 
placed  bdfore  na.  of  those  criminals  who  have  been 
let  loose  upon  society  from  want  of  unanimtty 
among  the  juries  before  whom  they  were  tried,  and 
if  a  table  ooold  also  be  laid  before  us,  showing  the 
|)[«cautioDS  taken  (unavoidably  in  some  cases  under 
the  exittii^  system)  by  sheriffs  to  exclude  men 
wbote  angle  voices  would  have  rendered  trials 
oagatorjt  I  feel  aatiafied  that  the  modification  of 
tbe  jnfy  law,  to  which  I  have  aolicited  your  atten- 
Uoo,  «oaU  not  be  coopered  onderirable. 
I  have  the  honour  to  be. 

Your  obedient  Servant, 

H.D. 


HOUSE  OF  COMMONS. 

ReCKIVXB  COMIOTTBK. 

Wittkm  TSgfu  HamiUimt  E»q^~Jmu  39. 
(Ctmtimui  from  p.  344.) 

I!i84  Sir  J.  Graham.']  Is  that  one-nineteenth 
of  the  area  or  one-nineteenth  of  the  rental  ? — One- 
nioeteeoth  of  the  area.  The  way  I  m^e  it  out 
is  this:  the  modern  poor-law  valuation  is  13  mil- 
lioos ;  but  that  is  not  the  sum  to  be  compared  with 
a  nlllioa  of  rental,  otiierwise  it  would  be  one-thir- 
treoth  of  the  wht^  country.  What  is  called  the 
old  vahiatioo  €€  Ireland  ia  generaUv  coosidwed  20 
■QUons,  and  that  ia  m  Tolaation  tuen  at  the  same 
liBM  aid  nadar  the  same  eironautoneea  under  which 
these  rents  which  oonstitate  this  rental  under  the 
Court  9i  Chancery  were  fixed ;  therefore  the  million 
rental,  ss  it  exists  now,  is  to  be  compared  with  the 
t«eo^  Bullions.  Then  inasmuch  as  demesne  lands, 
for  «Udi  laoaiveia  are  seldom  appointed^  and  lands 
fur  vtueh  fiaea  have-been  paid  for  leases,  must  be 
deducted  from  that,  so  as  to  make  the  comparison 
a  fiiir  OBC^  and  which  we  may  take  at  about  one  mil- 
lion, the  reomver  rental  woufd  make  about  ooe< nine- 
teenth tjf  the  whole  country. 

1:185.  CkairmemJ]  Have  you  any  notion  of  the 
number  of  tenanta  under  the  Court? — I  could  not 
siy  u  to  the  niUMm  of  rental,  but  I  can  give  it  to 
the  Coanittee  aa  aeariy  as  possible  from  300  es- 
tates, wUeh  I  have  otamined,  and  tlwn  1^  the  rule 
of  three  ono  might  make  a  very  near  approximation 
to  the  whde. 


1286.  WiU  you  state  what  that  ealeulatioD  is?-^ 
There  are  9.443  upon  a  rentalof  £169^000;  Then 
it  most  be  determiDcd  by  the  rule<rfthre^  how  many 
will  be  noon  a  million  rental. 

1387.  Von  have  already  mentioned  that  yon  have 
no  very  satisfactory  means  of  teating  the  fitness  of 
tfaosepersonstobereceivers.  How  does  that  difficulty 
arise? — In  the  first  place,  when  it  b  referred  to  me 
to  af^nnt  a  receiver,  I  have  no  possible  means  of 
knowing  whether  the  individual  proposed  is  a  pro- 
per person  or  not,  for  this  reason,  that  perhaps  he 
lives  in  the  couniy  of  Keriy,  and  he  is  the  only  p«^ 
son  proposed.  If  one  says  to  the  parties,  •«  There 
is  a  very  good  receiver  on  such  and  such  an  estate 
near,^  the  answer  which  is  invariably  given  to  me  is, 
that  such  a  persni  will  not  now  undertake  a  reoei- 
versliip,  sndi  is  the  disadvantageous  position  ia 
vfatich  a  receiver  is  jdaced;  and  it  becomes  inpos- 
rible  in  that  way  to  have  any  selectimi. 

1S88.  DoyouthinkthattbatdlfficoUyarisesfirom 
the  impoasiMlfty  of  getting  proper  pmons  to  take 
those  small  receiverships,  or  does  it  arise  from  yoor 
want  of  power  to  ascertoin  who  are  proper  persons? 
— No;  I  think  it  arises  more  from  the  difficulty  of 
getting  a  proper  person,  than  the  want  of  power  sop- 
poring  he  existed,  because  we  certainly  have  the 
poww  of  appointing  whomever  we  think  fittest. 

1289.  In  the  case  of  receivers  appointed  over 
large  pn^terties  have  yon  the  means  of  obtaining  fit 
persons  and  of  ascertaining  their  fitness? — I  do  not 
think  mm  so.  It  is  a  matter  which,  in  fact,  ia 
very  much  left  to  the  nomination  of  the  parties  in- 
tereated. 

1291.  What  power  would  yon  require  for  the 
purpose  of  satisfactorily  discharging  that  duty? — I 
do  not  think  I  should  require  any  addttitmal  power 
if  all  the  rules  and  regulations  with  respect  to  the 
management  of  estates  and  the  mode  of  accounting 
were  of  an  unexceptionable  character,  because  I 
think  in  that  case  there  would  be  a  great  number  of 
perfectly  competent  persons  willing  to  undertake 
the  reoeivership,  and  me  would  have  a  chcdoe,  in- 
stead of  being  confined  to  the  party  most  interested 
often  in  exhausting  the  estate. 

1292.  In  what  way  would  you  suppose  that  the 
evil  with  regard  to  the  difficnity  of  getting  proper 
persons  to  be  receivers  would  be  most  effectually 
met? — I  see  no  mode  of  doing  it,  except  by  having 
oenain  fixed  ascertained  persons  as  standing  reod- 
vers,  who  should  be  authoriaed  to  act  in  every  caoe 
where  a  receiver  was  to  be  appointed. 

1203.  In  whom  would  you  vest  the  seleotion  of 
those  ascertained  persons? — I  shoold  vest  It  unques- 
tionably in  the  Chancellor. 

1294.  Supposing  you  could  get  fixed  ascertained 
persons  selected  by  the  Chancellor  to  dischai^  the 
duty  under  that  system,  why  could  not  they  be  had 
now  in  the  case  of  large  estates?  I  think  there  is  a 
very  strong  feeling  growing  out  of  the  risks  and  lia- 
bilities to  which  receivers  are  sntgect,  and  that  till 
something  ia  done  to  make  the  system  more  regular 
and  more  satisfhctory  few  persons  will  undertake  re- 
ceivership. 

1295.  Is  not  it  in  the  power  of  the  Court,  by  ar- 
ranging the  matter  of  the  liability  of  recovers,  ao 
to  adjtut  its  rules  with  regard  to  receivers  as  to  get 
rid  of  the^ibjeciion  ? — It  is  such  an  immense  subject 
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and  rnmifiet  into  so  many  directions,  and  into  other 
subjects  upon  which  l^islatiou  would  be  neeossary, 
that  I  do  not  think  any  Chanoellor  could  carry  out 
the  sweeping  reform  that  is  neoesaary,  except  with 
the  sanctioii  and  oader  the  direotioa  of  the  Legisla- 
ture. 

1S96.  What  specific  iaterferonce  on  the  part  of 
the  Legislature  do  you  consider  would  be  proper 
and  nece8sai7  in  order  to  effect  the  reform  that  is 
required? — With  respect  to  the  receivers  themselves 
I  should  say  that  there  ought  to  be  a  power  in  the 
Chancellor  to  consolidate  the  existing  receiverships 
into  districts*  so  that  ultimately  without  doing  any 
violence  to  vested  rights  and  the  interests  of  parties 
more  or  less  dependant  upon  their  receiverships  for 
their  income  and  support*  you  might  approximate 
in  a  very  few  years  to  the  still  more  perfect  system 
of  having  a  receiver  for  every  county*  or  part  of  a 
county,  as  an  efficient  public  officer. 

129^.  la  nirttheregreatdifficulty  in  thisway,  that 
iDauses  now  in  the  Court  may  be  passing  out  of  H, 
and  that  the  estates  under  the  Court  are  constantly 
varying;  is  not  there  therefore  great  difiioulty  in 
appointing  a  peroiament  officer  of  that  kind?— AH 
jexperience  is  against  a  great  deal  of  shifting,  because 
when  once  an  estate  goes  into  the  Court  of  Chancery 
and  a  receiver  is  appointed  over  it,  it  very  slowly 
.leaves  it.  But  that  coDsideration  belongs  to  every 
aystem  of  receivers. 

1298.  Do  you  think  it  is  right  to  provide  for  the 
continuance  of  that  system  by  having  a  permanent 
staff  under  the  supposition  that  the  estates  are  to 
remain  under  the  Court  of  Chancery  ? — Clearly  so, 
because  there  will  always  be  a  lai^e  quantity  under 
the  Court. 

130S.  Do  you  think  that  there  mieht  be  substan- 
Uat  iroprovemenM  made  in  the  mode  of  receivers 
aceoundng? — I  think  nothing  can  be  worse  than  the 
present  aystem  of  receivers  accounting ;  they  are 
uuder  no  constant  contronl.  The  account  is  a  mere 
legal  transaction,  which  is  only  brought  into  court 
by  a  summons;  and  if  the  parties,  for  any  particu- 
lar motive,  do  not  choose  to  call  the  matter  on*  it 
might  stand  over  for  years  upon  years.  In  addition 
to  the  case  which  I  mentioned  just  now  of  a  nine 
.year^  account,  it  is  a  common  thing  to  have  an  ac- 
.  count  of  three,  four  or  five  years.  If  the  parties 
are  interested  in  keeping  the  thing  back,  it  may  go 
.  on  for  a  great  length  of  years  longer. 

1303.  Do  you  think  that  it  would  be  desirable 
that  the  receiver  should  be  obliged  from  time  to  time 
to  deftpftlt  in  some  neighbouring  bank  the  monies  as 

.he  got  them? — think  it  would  be  a  very  essential 
pait  (tf  abetter  system  that  he  should  send  in  month- 
ly, to  whomsoever  was  the  head  of  the  department, 
an  abstract!^ all  his  proceedings;  and  that  the  amount 
ha  had  received  should  be  lodged  monthly*  or  per- 
haps quarterly,  as  might  be  thought  best. 

1304.  Supposing  he  was  obliged  to  deposit  the 
money  from  time  to  time  as  he  received  it,  and  to 
give  an  abstract  monthly  or  quarterly,  and  that  at 

.  certain  intervals  he  should  be  obliged  to  give  his  re- 
port upon  the  condition  of  the  estate  under  his  man- 
agemedt,  and  that  when  he  was  passing  his  general 
account  with  the  officer  it  should  be  verified  by  affi- 
davit,  do  you  think  thoae  would  be  great  improve- 
ments      think  those  would  be  great  huprovements 


upon  the  present  ayatem,  but  I  Aonli  ntWrl^, 
at  a  more  official  wywtm  of  accooatiag;faiM«^ 
the  system  of  aeoouDting  thatispfi(aMBtlNb« 
dse  and  the  Coatomi^  and  wherever  ihsrmsKii 
reoeived,  which  is  done  by  «  veiyriaipleofieidfifr 
cess  not  by  the  preseManobransaDdeipaiiiTelfl 
madiinecy  of  a  court  of  jostioa. 
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DOBUN,  KPTBMBER  1849. 

tlw  EMoMtaMi  Emwtm  Aet  two 
^■Rpit  UMmwlTM  M  rabMets  for  oonaide- 

tm 

theiiMcoDiieeted  with  its  potto^ 

Tbe  second  wMi  Um  praotioal  working  of  the 

wWit  pr^poM  to  eff^  irad  How? 
'» pwicy,-  though  a  very  legitimate  subject  for 
w>ion,  cesses  to  be  of  practical  importance  to 
<»yer  further  than  as  a  key  to  the  meaning  of 
l^iatare.  Whilst  the  measure  was  passing 
"gh  both  Houses  of  Parliament  we  freely  dis- 
1^  that  policy  1  we  expressed  ourselves  as  not 
fled  of  the  expediency  of  estahlishing  a  new  tri- 
il  atigreatexpense  to  the  country,  and  which, 
signed  to  act  oo  principles  of  equity,  must  be 
tooTt  of  Chancery  in  other  hands  i  and  that  we 
■Id  have  preferred  the  adaptadoo  of  that  court 
wemergendesof  the  country  rather  than  the 
J«K«  of  anew  one  fliveated  with  powers  of  the 
«nd  established  on  the  assump- 
'Ml  the  Irish  Court  of  Chancery  was  inadequate 
Kmuigeaent  of  tlie  real  property  of  Ireland. 
«  «wrt  has  been  well  abused,  and  we  have  our- 
"Mt  ftiled  to  point  out  reforms  which  were 
J»!  for  its  renovation,  and  for  tlie  public 
J- ««  Mpeoially  with  reference  to  the  manage- 
«w «iUbs under  its  controul ;  but  we  knew  that 
«^  *'thra  Itself  the  power  of  expansion  and  mo- 
^'w.  >«td  that  with  little  assistance  from  the 
It  was  perfectly  adaptable  to  all  naUonal 

r^^y  exigencies.  We  considered  it  nowise 
™jgw  organised,  ancient,  and.  generally  speak- 

"noent  tribunal  into  disrepute  by  iU  beine 
:^^«^«?w«perseded.  We  cannot  omit  the 
t  S**  .V*''  one  of  its  former 

•  ■fOngnwhsd  Jieads— Sir  Edward  Sugden— 


on  the  occasion  of  giving  his  evid»ee  httoin  I|0 
Receiver  Committee. 

"  I  believe  there  is  a  great  misa|^irehaHMin  dioiit 
the  Irish  Court  of  Chancery.  I  bdieve<the  liiA 
Court  of  Chaooery  to  be  as  capable  of  a^^^nister- 
inff  justice  speedily  as  any  court  that  ever, existed. 
When  I.  left  Ireland  yon  could  have  a  case  in  Chan- 
ceiT  decided  more  quickly  than  you  could  have  mi 
aoDon  at  law  tried  i  the  oourt  waited  for  the  canipsi 
not  the  causes  for  the  court.  No  unnecessary  refe* 
rences  were  made  to  the  Master,  but  every  point 
that  could  be,  was  disposed  of  at  the  hearing.  Judg- 
ment was  never  delayed.'' 

But  whatever  may  have  t>een  our  predilections, 
they  did  not  render  us  insensible  to  the  reasons  and 
motives  whicli  actuated  the  framers  of  the  act  now 
under  consideration.  The  introduction  of  a  new 
tribunal  had  not  only  the  charm  of  novelty,  but  the 
more  important  charm  that  it  had  no  popular  pi^ 
judices  toencounter;  there  were  no  andent  reminis- 
cences of  Chancery  tediousness,  delay,  and  expense 
to  overcome.  A  new  tribunal,  which  charged  no 
fees,  except  those  incurred  for  actual  outlay,  which 
had  no  arrear  of  business  to  clear  off,  and  but  a  sin- 
gle duty  to  perform,  and  which  could  confer  a 
Parliamentary  title,  possessed  considerable  attrac- 
tions to  buyer  and  seller.  We  do  not,  therefore, 
wonder  at  the  experiment,  which,  if  it  failed,  was 
not  productive  of  the  mischief  of  disturbing  a  settled 
court  practice  for  an  emergency  which  it  was  to  be 
hoped  would  pass  away,  and  if  successful  was  capa- 
ble of  l>eing  happily  blended  with  the  established 
tribunals  of  the  country.  We  are  sufficiently  crea- 
tures of  circumstances  to  accommodate  ourselves  to 
the  change,  and  to  consider  the  act  fairly  and  im- 
partially. 

We  are  quite  willing  to  t>elieve  that  patronage, 
though  possibly  a  small  item  in  the  scale,  was 
not  a  determining  poiut  in  favour  of  a  new  court. 
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When  honourable  motives  are  just  as  likely,  if  not 
more  so  than  unworthy  ones,  to  have  influenced  the 
dedsion,  wejnvftriably  reject  the  idea  tHfit  if  ^ 
been  cause's  By  tfie  latter;  and  we  snbscriBe'  to  i^ji 
truth  of  the  belebf^tfed  remark  of  tbe  great  Coode, 
M  These  bluikgndMl.  attribute  to  us  the  motives 
which  would  nave  in^uenced  them  were  they  placed 
in  our  circamstances.** 

We  are  quite  willing  to  concede  that  the  measure 
vas  passed  in  its  present  shape  for  worthier  purpo- 
ses than  the  appointment  of  three  Commis^Ders ; 
one  of  those  appointments  shall  be  mentioned  before 
the  conclusion  of  this  article. 

Nor  can  ve  forget  that  the  former  Act,  the  work-, 
ing  of  which  was  placed  ander  the  management  oS 
the  Court  of  Chancery,  proTed  a  failnrej  bat  this 
■rose  firom  intrinsic  and  extrinsic  canaes.  It  was 
at  first,  a  very  lame  dog,  and  the  general  orders  did 
not  help  it  over  the  sUTe. 

The  national  policy  of  the  measure  is  summed  up 
with  sufficient  clearness  in  the  preamble,  **  that  it 
is  expedient  that  further  facilities  should  be  given 
for  the  sale  and  transfer  of  incumbered  estates  iu 
Irdand."  In  that  expediency  we  acquiesce,  and 
turn  to  the  measure  to  see  to  what  extent  those 
facilities  are  afforded. 

The  emancipation  of  estates  from  embarrassment 
Is  designed  to  be  complete;  the  incumbrance,  by  sec- 
tion  19,  must  affect  the  inheritance, oratermofnot 
less  thanfi%  years,  and  in  the  latter  case,  have  been 
created  by  the  owner  of  an  estate  of  inheritance ; 
the  olgeet  of  the  Legblatore  bdng  that  the  entire 
Interest  may  be  sold. 

No  incumbrancer  of  a  tenant  for  life  can  apply 
under  the  act  for  the  sale  ofthe  life-interest,  norm 
the  sale  of  an  estate  pur  auttr  wboe  ■  there'  is 
no  covenant  for  perpetual  renewal. 

Where  the  life-interest  is  severed  from  the  in- 
heritance, the  purchaser  of  the  former — an  estate 
of  such  limited  duration — has  no  permanent  interest 
to  improve ;  and,  the  object  of  the  act  being  the 
acquisition  of  an  entirely  new  race  of  proprietary — 
if  that  cannot  be  obtained,  its  powers  are  not 
sdlowed  to  be  called  into  operation  at  the  instance 
of  a  life  incumbrancer,  who  must  therefore  still  re- 
scfft  to  a  Court  of  Equity.  This  limitation  will 
operate  to  some  considerable  extent,  but  with  its 
exception  any  owner  from  the  tenant  in  fee  to  the 
tenant  by  the  courtesy,  and  any  incumbrancer  from 
the  mortgagee  in  fee  to  the  annuitant  (whose  an- 
niufry  has  been  allowed  to  fall  in  arrear,  and  for 
the  arrears  of  Which  a  Court  of  Equity  would  direct 
a  sale)  may  apply  and  obtain  an'  order  for  a  sale, 
except  in  cases  where  the  owner  shall  be  enabled  to 
shew  that  no  receiver  nor  incumbrancer  is  in  pos- 
sesion ofthe  land,  and  that  the  interest  ofthe  in- 
cumbrances and  amount  of  the  annual  charges  do 
not  exceed  one  half  of  the  net  yearly  income ;  the 
dedsion  of  the  Commissioners  to  be  final  on  these 
points,  which  in  truth,  involve  no  more  than  ques- 
tions  of  fact.  This  clause  was  inserted  at  the  in- 
•tabce  of  the  House  of  Lords. 

No  one  who  has  read  the  former  measure,  and 
ttie  present,  can  fall  to  be  struck  with  the  remark- 
able absence  of  detul  in  the  one  before  us.  It  is 
compantivd^  easy  to  state  general  principles,  and 
to  Gonfor  arbitrary  powers,  but  extronely  diffioi^ 


to  work  out  the  details  by  whidi  the  fonner  tieti 
be  carried  into  actual  operation,  ud  to  n^oi^ 
exact  limits  upon  the  holders  of  Mnrai,  irialg 
wordsb^  whi^  they  are  erafiBmdtfl!  of ttstagMi ' 
possiBie  Signification. 

In  (he  extinct  act,  the  dirtoetioal  f  liich  \k 
of  Cli^hch'y  was  to  pursue,  were  RiftoMdj, 
sometitdee.  not  very  clearly  stated ;  in  tbe 
one  the  Commissioners  are  le(^  an  almoit  obiC 
moiled  discretion.   By  sections  10,  IS,  ud  i\,3 
may  bind  and  loose,  they  may  nuke  uidaM% 
they  may  cancel  and  re-enact,  the;  nujr 
may  vary,  they  are  tied  by  no  precedol,  ilqrtf 
bound  by  no  rule,  save  during  tbe  tmimm 
a  general  <nder,  wUdi  diey  have  powaliM^ 
substituting  anothw  in  its  placBi  solijcstifik 
tion  by  the  |*rivy  Council ;  and  we  bdm  m 
tribunal,  partly  compoaed  of  Peers, 
Commisdoners  of  National  Educatioo,  viU 
terpose  an  active  ioterfu^nce.   Nay,  to 
are  the  powers  of  the  new  CommiasioiKn,  tlut 
there  are  no  general  orders^  or  titej  m  i 
cable,   (inappUcable  t !)  they  can  act  ut  _ 
to  their  own  discretion,  and  thdr  jod^Kibi 
final,  unless  they  are  pleased  to  allow  in  a 
from  thdr  own  dedslonS.    They  are  not  nlgi 
a  Court  of  Equity,  nor  to  a  Coort  of  Cmdiim 
to  writ  of  iiyttncUoii,tior  to  writftfauDdiai 
Court  of  Chancery  is  their  vassal,  io  tkdr 
sphere  they  are  omnipotent^  and  that  apbnaiq^ 
bends  all  the  incumbered  estates  of  iiteiMdl 
Ireland. 

We  trembled  when  we  cane  to  the  wo^  '4 
the  discreUon  of  the  CommfsasoDen^ttawaM 
Lord  Camden  rushed  to  our  menior^''IlrA^ 
oretion  aS  a  judge  is  the  law  of  tytulMJli'^^ 
unknown,  it  is  difi'erent  in  difiiarent  nstitiisili 
and  deprads  upon  constHuttoD,  temper  ill 
In  the  best  it  isoftentimee  e^mesi  isAtM^ 
is  every  vice,  folly,  and  passum  toiriaehhaiMV 
tore  is  liable.'*  ^\ 

The  temper  ofthe  laws  of  Ei^j^  >•  reaf^ 
ing  {  the  appellate  jurisdicdon  is  yeir  \ij  Jt^j^ 
coming  restricted ;  jodgea  are  more  frajoatlf  H 
of  old  verted  wiUi  final  power  t  tin  *^^J^ 
son  and  of  property  are  lees  jealov^  P"*? 
us  than  by  our  fwefotbers  j  iindirary<<*g 
cauae  we  know  no  check  more  dfectiw  h  iMg 
judges  do  thdr  duty,  and  no  greater  vbffi'^ 
the  public,  than  thesiutor^ri^cf  sf^tf** 
JuttititB. 

We  select  the  present  iastanoe  to****^ 

nioo,  both  because  the  finality  ot  *^^*~ir 
the  Commissions  is  a  leading  fsatSft^t^^ 
and  because  we  can  do  so  without  o0Ma  rae 
the  temper  of  those  of  the  OoouwaosaMJ* 
we  know,  we  feel  satisfied  that  iHtker^*" 
will  be  no  abuse  of  power.  Oordiiliki  sis'" 
principle  j  we  have  no  dread  of  tbe  hand* 
the  power  has  in  this  instance  been  ooi^ 

The  moat  cursory  perusal  of  tbe  ■A^ij^'! 
very  large  powm  with  which  tbe  ^■'"''p 
are  entrusted,  wo  do  not  say,  if  ably  '"f^'^T 
wisely  intrusted.  We  .sboold  haw  wi^  ' /Jl 
of  appeal  to  a  properly  constituted  triboml.  »■ 
the  spirit  of  the  Act  is  so  arbitncy,  v*.*""***^ 
suggest  to  them,  in  order  tbaltrnj^"!'' 
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ID  flteraeur,  to  obaem  as  nnieh  latitude  aa  posribTid 
ID  tbdr  general  orders,  and  as  tbej  are  unrestricted 
tbcmselTes,  to  leave  the  suitors  toleraUy  free  also. 

Tba  general  orders  under  the  late  Act  imposed  so 
many  restrictions,  and  so  much  preliminaiy  bvubH 
^r\aA  £d  not  devolve  upon  a  plaintiff  in  a  Court  <^ 
Cbineery,  that  no  ineumbruieer  would  resort  to  it 
when  be  had  tbo  option  <tf  filing  a  f<»«elosBie  billi 
ths  Commadoam  should  remember  that  the  inami- 
bnnearitni  haa  that  tuition,  and  that  they  should 
is NOtedepee  invite  sidtorB.  The Aethasdone  much 
to  ioMe  iba  aooeptaaee  of  tiie  invitation ;  it  gives 
the  Cooaussionertt  many  advantages  which  the  Court 
of  CbuMsry  does  not  possess;  their  court  is  open 
to  tU  coaera  both  owner  and  incumbrancer— the 
Coort<^  Chancery  to  the  latter  only — without  the 
piyment  of  office  fees,  and  although  the  Commis- 
uooen  are  empowered  to  malce  such  orders  as  to 
cotti  u  they  shall  see  fit,  yet  the  costs  are  the  first 
chirge  upon  the  purchase-money.   See  section  30. 

This  provinoD  renders  it  tolerably  certain  that 
the  Act  will  be  operative.  The  construction  ^ven 
to  the  SberiTs  Act  as  to  the  priority  of  the  costs  of 
^ipuatiag  a  receivo',  induced  many  a  puisne  claim< 
tut  to  present  his  peUUon;  so  here  where  the  oosts 
sre  titoably  aaf^  and  bo  nndcrtakii^  to  redeem 
prior  iaenmbraoeers  required^  we  predict  that,  ex- 
opt  the  general  ordan  pualjMi  the  efflwtof  the 
MdioB,  appUcattona  will  be  nnmanHUb  and  Chat 
the  roofisg  AM  of  inooiiibflnd  proprietora  vOl  be 


We  cannot  condude  theee  observationa  without 
adverting  to  a  latter  which  ai^ieared  In  this  journal 
from  one  of  oar  correspondents,  which  deprecated 
the  ippointmeDt  of  Mr.  Hai«reave:  the  communi- 
Mtioo  bsi  excited  contideraiHe  public  auention,  and 
been  mach  quoted  and  commented  upon.  We  enter 
fully  into  the  national  and  professional  views  o£  the 
writer;  bat  we  can  aasore  Mr.  Hargreave  that  our 
objection  to  him  is  grounded  on  no  personal  cause, 
ua  on  no  narrow  spirit  of  exclusiveness,  btU  simply 
because  we  bdieve  his  nomination  to  tie  an  imnsttce 
to  the  Irish  Bar,  and  the  re-establisbment  of  a  sys- 
tem which  we  had  hoped  was  strodt  dowfa  for  ever. 
There  dnuld  either  be  redprodty  of  iqipointments 
bstveen  tiM  two  Bara^  er  the  preserves  of  each 
■honU  be  strictly  guarded,  lather  the  leading  men 
of  the  Iriab  Bar  should  be  eligible  to  English  iudi<- 
cisl  ^pofotmeots,  or,  if  not,  neither  should  the 
lea^Bg  men  <tf  the  English  Bar  be  eligible  to  Irish. 
We  tboold  prefiar  investing  the  Government  with 
the  power  of  selecting  the  best  men  of  both  coun- 
tries for  the  Judicial  offices  of  both,  that  so  out  of 
ibe  wider  range  Aot  might  secure  the  best  men  for 
Uw  best  j^oes.  BiA  this  practice  haa  never  been 
ersQ  profesaed,  and  never  acted  upon.  Engltrii 
offices  sre  doaed  upon  us  with  the  most  jeidoas 
exdariveneas,  and  the  opposite  practice  b  now  car- 
ried to  sneh  -tm  extrene^  that  a  very  jonior  member 
of  d»  En^ish  Bar  Is  placed  In  a  very  responsible 
judicial  office  over  the  heads  of  some  of  tlie  oldest 
sad  most  deaarvitog  members  of  oar  body. 

We  do  bot  cenanre  Mr.  Hargreave  for  uhing  the 
appointment- -4ta  enudumenla  to  bim  are  probably 
notes  conaidtrable  as  those  derived  from  the  Incra- 
tive  bnmk  of  tbe  |«ofiassion  to  which  he  had  devoted 
himself  it  was  an  advancement  which  it  would  have 


been  absurd  in  him  to  have  r^ected,  but  we  think 
Her  Miyesty*8  Government  could  have  selected  a 
gentleman  of  our  own  Bar  more  suited  to  the  offiaa 
from  professional  standing,  and  a  knowledge  of  the 
peculiarittes  of  the  laws  of  this  country,  whose  ap- 
pointment would  have  carried  more  weight  with  uie 
public,  and  given  no  shock  to  prof^sional  opinion, 
whilst  they  oouldin  England  or  in  the  colonies  have 
discovered  a  more  permanent  plaoe  for  MnHargreave 
aa  m  lemrd  for  Ua  aervioea  in  tlie  i^qiaration  of  tbe 
Aet— if  in  fkofc  It  be  attributable  to  his  pen,  leport 
has  aaeribed  the  merits  (rf  it  to  another  person, — or 
for  those  other  qualltiea  wUch  endtle  Urn  to  jadidal 
eminenoe. 

We  cfm.pcarcdy  conceive  a  greato-  contumely  to 
the  members  of  the  Irish  Bar  than  the  exaltation 
over  their  heads  of  an  English  barrister,  not  yet  of 
flveyears  standing,  and  whose  practice — beingexdu- 
sively  confined  to  conveyancing — ^has  never  placed 
him  in  the  position  of  addressing  a  court  of  justice. 

We  are  almost  weary  of  endeavouring  to  inAne 
a  d^pree  of  public  spfarit  into  the  Irish  Bar.  When 
the  Hugenot  leader,  Montgommery,  wascoiidemned 
to  death,  and  informed  that  his  children  were 
deeded  to  the  condition  of  villainage,  his  observa- 
tion was  tmly  noble ;  **  If  they  have  not  the  virtue 
ef  noUes  to  raiae  tfaemaelvea  again,  I  oonoMit  to  their 
dflgradetion.'*  We  paraphrase  the  sentence^  ■*  If 
oiv  Bar  harc  Mt  the  rirtne  to  raise  itself  we  consent 
to  ita  degradation}*  when  once  it  loses  that  high 
place  in  public  estimation  which  it  oaed  to  hold,  the 
shorter  ito  Decline  and  the  aooner  iu  Fall  tbe  better. 


HOUSE  OF  COMMONS. 

JP^iam  T^ht  HamiittMt  Etq, — /ww  89. 
(CtmHM^  fiem  p.  348.) 

1816.  Hare  yoa  tamed  your  attentioa  modi  to 
what  might  be  the  beat  remedy  for  sooM  of  these 
adtnowledged  erila? — I  have;  I  have  cotasidered  it 
very  nraeh,  having  to  do  with  a  great  many  diffor- 
ient  recdvm  and  other  parsons  who  are  very  much 
interested  in  the  subject.  Perhaps  tbe  Committee 
would  wish  me  to  hand  in  a  sketch  of  the  heads  of 
a  Bill  which  I  drew  np  a  shwt  time  ago. 
(71uwUnM$  kmuUdin  IkeJUtomug  BULJ 

Heads  of  a  Biu.  to  provide  for  the  bbttbb  mah- 
AQEMBHT  EeTATBS  undoT  the  Coort  of  Chae- 
oery,  and  to  establishaUniibrm  System  ofEquI^ 
Jurisdiction  .in  IrdantL 

I.  TbeJarisffloti<iaoftlM«qvb7rideoftheCourtof£x- 
obaqasr  to  Mssa^  udsllstotj  frooadngs  now  peodiag  in 
the  sskl  Court  to  be  transferrod  to  tbs  Court  of  ChsneMf 
kadooiitinMdthers,sswaBdooslaSv)SB4fail841.  8sa 

A  Tick,  O.S. 

n.  The  Oomunal  tenpsintafifth  MMter  in  the  Court 
erf  (Aaneerjr  at  ease. 

UL  The  Oovemntent,  en  rseoDDMndsUoD  of  ths  Lord 
Cbtnoellor  and  Lords  of  tlio  Tressurjr,  to  hare  power  to  ao- 
thoriie  the  onraintineDt  of  a  sixth  Master  herviifler,  in  case 
it  BhiU  be  found  necesssrjr. 

IV.  All  the  Matters,  olerkt  sod  otlier  officers  in  tbe  Court 
of  Chancer;  now  {wld  bj  foe%  to  be  hereafter  paid  b;  fixed 
Mlariest  aad  the  fees  to  bo  esUeeted  b;  meaDS  of  staBfO. 

T.  The  JMci  fn.«.«^w  to  bavo  power  to  ataks  ordm 
that  inch  msstws  as  ars  aew  O^osed  of  by  the  Msster  of 
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the  Roll*  in  Miad.  bat  the  Muters  to  England,  ihiU  be  ' 
dlapoaed  oFby  the  Muters  Id  freland. 

VT.  The  Lord  Chancellor  to  assign  to  one  of  the  Masters 
the  exolnsive  duty  of  superintending  the  management  of  all 
estates  aatjeot  to  receirert  io  the  said  Coart,  and  who  shall 
be  stjted  the  "  Aaditor-general  of  Becdrers'  Accounts. "  I 
.   TIL  The  Iiord  Chancellor  and  Lords  of  the  Treasury  to 
have  power  to  authorise  the  appointment  of  such  farther  i 
derk  or  elerin  as  maj  be  found  neoeasary  in  tho  oSea  of  the  ' 
AuAtor-geoerd  for  a  very  etTtaOwa  system  of  book  entrlaa 
and  oUht  ofioial  management. 

TUL  ThoLordBOftheTreaanrytoiUthesalariaaofMeh ' 
clerks,  payable  oat  of  the  Consolidated  Fund.  | 

IX.  The  poundage  of  fire  per  cent,  now  allowed  to  recei- 
vers to  be  paid  In  to  the  Accountant-general's  cre^t  as  a 
fund  for  the  following  purposes: 

(1.)  The  Lord  Caocellor  to  fix  such  amount  of  said  sum 
•a  he  shall  tee  fit  to  be  paid  to  eaoh  receiver,  either  by 
•   .  way  of  Hl«i7t  or  of  allowance  proportiOBed  to  his  re* 
oriptsi 

(S.)  The  Lord  Gbaaeelhir  out  of  aaid  som  to  allow  pay- 
ment to  the  sesdonal  Crown  sdi^ora  for  oondoeUng 
all  legal  proceediiv*  directed  to  be  taken  by  the  reo^ 
vers  at  quarter  aessions,  &c. 
(8.)  The  Lord  Chancellor  out  of  eaid  sum  to  allow  pay- 
ment of  such  saUries  and  other  expenses  as  he  shall 
see  fit  for  two  or  more  surveyors,  who  shall  be  at  the 
disposal  of  tlie  Anditor-geoentl,  to  visit  the  ntates  and 
r^ort  thdr  opbdoD  upon  all  apedal^appUeationa  require 
iiV  local  obaervatioa. 
X.  AU  the  ^neral  regtdaUom  to  be  ftaUowed  by  the 
'Andltor-genotal  to  be  subjoot  to  the  approval  of  the  Lwd 
Chancellor. 

XL  Any  party  who  objects  to  any  proceeding  authorised 
by  the  Auditor-general  to  be  at  liberty  to  bring  the  aame  | 
before  the  Lord  Chancellor,  by  motion,  who  shall  make 
such  order  in  the  matter  as  be  may  see  fit. 

XII.  Subject  to  the  above  wippnnl  and  eontroal,  tiw 
Auditor-general  to  have  full  poww. 

(I.)  To  entertain  all  appllcationa  flmm  bead  landlord 
penab^oo  to  proceed  toe  reeovory  of  head-rents,  to- 
gether with  each  other  matters  connected  with  the 
management  of  aald  estates  as  may.  be  from  time  to 
time  referred  to  him  specially  by  the  Lord  Chancellor 
or  Master  of  the  Bolls. 
(S.)  To  sanction  luch  outlay  in  repairs,  improvemeots,  or 
other  rein^octive  works  as  be  may  think  advii^de, 
eoo^daring  the  interest  of  the  partiea. 
<&)  TograataaehlaaaeafortetmsaoteaeaeABgSlyean 
or  take  aneh  saneBdm  of  leaaaa  aa  the  proprietor 
eoHld  himself,  aoeor^ng  to  hia  estate*  take  or  giaDt. 
(4.)  To  make  such  abatements  of  rent^  or  rednethM  of 

arrears,  as  he  may  think  advisable. 
(5.)  To  make  tuoh  regalations  as  he  thinks  fit  aa  to  the 
mm  of  receivers  aocoonts,  and  thelineof  aooonnting. 
(6.)  To  4o  >U  auohetber  aetsasa  Mastarof  the  Court  of 
Cbaacery  ia  now  by  law  anthoviaed  to  do  in  reapeA  to 
estatea  subject  to  receivers. 
XtIL  The  AoditoNgenena  to  have  fall  poww  to  nuke 
-epadal  ordara  for  all  pnrpoaea  «f  tUi  Act,  ritberabacdatein 
.the  first  biituwe.  or  oonAUeDal,  totriMnreaaaebefteehim- 
sdf  within  snch  time  or  upoa  such  witifle  aa  he  nay  fix  in 
aaeh  eaae;  luoh  orders  to  liave  the  aame  foree  aa  tiie  like 
orders  new  made  by  the  Conrt. 

XIT.  The  Auditor-general  to  ezerolae  all  sueh  powers, 
either  of  his  own  motiooi  nr  upon  the  appUeaOov  ^the  re- 
ceiver, or  of  any  of  the  parties  interestol,  and  whetiur  all 
or  any  of  the  parties  consent  or  not. 

XY.  No  Am  to  be  paidtoaay  of  theoOdaraortheCourt 
la  reapeet  to  the  lodgment  oi  money,  -  when  ordered  by  the 
ABditor.geDeral  to  be  breaght  fai  for  that  pmpoae. 

XVL  The  Andilor-genend  to  allow  reeetvers  only  sack 
reasonable  ooets  in  reepeot  to  the  passing  of  their  aocoonts, 
and  an  other  matters  done  by  them,  aa  he  ehall  think  At, 
either  generally  or  by  special  order  in  eaoh  case. 
■  XTEL  The  Audltor-general  to  appoint  no  individual  as  a 
receiver,  when  any  other  qoaliOed  pmon  who  has  been 
ilready  iVpdotad  a  reortm  In  the  aamaooiiMy  la  wiUtaff  to 


undertake  each  reeelTersUp,  bat  to  cntevm,  mtt\ 
pcwslble,  to  consolidate  the  reoaivenUpsiatbckBfctfi 
or  more  individuals  in  each  ooonty  ar  oUw  tiMnt,  \. 
shall  give  tbdr  whole  time  to  the  A  scfaarga  of  tlu  dniei,  i 
who  shall  reside  fai  the  ^strict. 

(To  bt  amtbtmei.) 


in  CBAMCEBT. 
Ite«lBiserPrte«a«ijltenu  o  pUKSUAlIT  to  IW 

MaoM  eUtaBinc  to  be  «t«dHan  c«  mAolH  Priec,  «ri 
Cous^orDown,  EhuIic,  dtcaMed.  the  tettoc  ta  Ike  ■ 
CMMiMicd,  Io  aaBMlabelbreM«ttiiyChuabniNa._ 
the  Citr  of  DubUn,  on  or  bcAm tto  Flat  d» of  Oommi 
tbair  te^MKthre  damuMK  otfaOTVrlw  Ibm  «^ 
aMhvtS>MldaMT«b 

Dated  tUiSAhdH  or  Jnly,  ma, 


WUBm  Vevta  Vdkm,  HiiliMii  mi  llii|W<IB, 


JUST  PUBLISHED, 
ADDISON  OS  THE  LAW  OF  CDSTUCIt 

ATREATI9G  on  the  Law  of  CONTRACTS,  uii 
and  LUblHtlM  n  Contraeior.   Br  C  Q.  ADDISOIt,  bi^  i 

wjaasu.  ON  AHBrnATiov. 

A TREATISE  on  the  Power  and  Dnh*  of  nJ 
TRATOR,  uid  th«  Uw  of  SubraiMtOM  taS  Am*;  i 
^Mndlx  of  Pora^  aad  oT  the  SUlotM  ntHtoi  »  UHUk 
FKANCtt  RUS^U  Eiq..  M.A.,  BanMwiZW  1  ni  I 

BAYLEY  OM  BIIXB  OF'EKCSAm 

SUMMAST  of  the  Law  of  Wlls  of  Gzeh»n  <M1 
■od  Prantaory  NoUt.  Br  SIB  JOHV  BATUI,!*  , 
Bdtaom,  bf  a.  W.  DOWDSWKLL,  attOMaJl-Ut,  1  irfl 
AIM. 

BURQE  ON  THB  LAW  OF  SOBSTESHIF. 

COMMENTARIES  on  the  Law  of  SUREnSUP,! 
ibeRlibMaQdObHnUowortbeiierticiaMli. 
BiniGE.&a.aC.H.A.Sa.  IvoLSfAMk 

sTAMPULDv  raBcaaimm  ta  covmini , 

COLLECTION  of  Cooyhold  PBECSDIRI' 
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CONTBTANCISO,  ananged  te  amcnl  nd  mtm.nj 
I  vltb  Intraduotan  Trwtlm  opon  lU  "^^TBl 
mnoM  livMcni  to  euatM  of  ou&mbmij  tmtn,m  W^^l 


eaHMT  vrttl 

oeeumnoM  

BTANFIELD,  Eiq, 


nUESTIONS  FOE  LAW  8TUUEHTS  lafcl  , 
V  UHkm  or  Mr.  flotaat  fltaaboa*!  N«r  OpmmMsmmI 
orSnitaDd.  Br  JAMBTiTBPHrai.  E^.  BribtMHIIiia^l 
itaMr  aULsw.  1  vol.  Bio,  doth  boeid^priwIOLei. 

CONCISB  TOBMS  OF  WILLS.  withPncMI 
ByW.  BAynaadT.JARHAK  «lkBMbii,d«>fc< 

TBE  LAV  OF  HUSBAND  AND  WIFS,  A 
OBthelMTcfHiMbeadsad  WUbasmpNbFnMMM 

n       WRiainvbq.  orow  inner  TtafK  BmUuhlM 
lanfn.  £aiOi.baa«ta. 

Bvo.  lete  Iflh— ftee  br  ML 


A PRACTICAL  TREATISE  ON  PLEiDIM^ 
BILL  ht  the  GOUBTSOT  SQDTITta  IBEUKDii 
titeOensralOnlwi.  Br  AiMsa  irfMLaasi 


REPORTS  or  PRACTICE  Aim  NOT  PWD8 1 
riodudlng  tWgbtirand  CMl  BUI  AppaakjDBCIDIPbM 
BIOS  COORTS,  awf  at  tba  AFTER  BrmnOB;  ■* 
TMi  qTCmm.  Br  J.  BLACEHftHjJV.  J.  Domift 
Bqn.,  BanMen.at.Lav.  Put)V.,eaaapletlBtV6LL,IMK 

EDWARD  J,  MILLKBH.  L\WBOMaW£y 
FUBLUHEB,      C0I4^E  OgBEH,  DHU 
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DUBLIN,  SEPTEMBER  S9,  1849. 


LoBD  Bkouobam  has  written  to  Sir  James  Graham 
a  letter  on  the  recent  changes  in  the  law  of  Bank- 
raptcy.and  he  has  stated  what  ia  a  matter  of  nncere 
congratulation,  that  the  CommUrionera  who  have 
laboured  ftr  sixteen  yeersi  wHl  be  prepared  next 
seMion  to  In  two  Irilla  before  Pmrliament,  in  wbieh 
our  whole  criminal  kw  will  be  digeated  and  codified. 
His  Lordship  oba«rvee— 

"Shice  1843,  only  two  circumstances  have  OC' 
curred,  which  it  is  necessary  to  mention,  touching 
the  bbours  of  the  Commissioners.  I  presented  in 
1844  a  bill  Ibr  enacting  «  Digest  of  the  Criminal 
Lnw,  founded  npon  their  valuable  report.  Lord 
I.jndhurst  (then  Chancellor)  highly  approved  of 
ihe  bill ;  but  considering  the  great  importance  of 
the  sulgect— considering  also  that  from  the  nature 
of  the  thing,  the  work  must  be  mainly  executed  out 
of  Parliament,  and  required  only  to  be  adopted  or 
sanctioned  by  the  legislature,  he  referred  it  to 
another  Commission — that  is,  to  the  same  Commis- 
siooers,  with  others  added,  to  revise  tlieir  labours. 
Accordingly  a  further  r^rt  waa  made  in  1847, 
kA  the  Ingest  having  now  received  a  very  full  cod- 
ndeiatMn,  I  again  brought  in  ft  bill  founded  upon 
it,wludi  in  1848  was  referred  to  a  select  Com- 
mittee oC  the  Lords.  As  chairman  of  that  Com- 
mittee I  addressed  letters  to  all  the  judges  of  the 
three  kiogdoms,  requesting  their  observations  upon 
the  Digest,  submitting  it  to  them,  together  with 
copies  of  all  the  reporU  upon  which  it  had  been 
founded.  Waiting  for  the  answers  of  these  learned 
persons  I  postponed  to  the  next  seseton  all  further 
proceedings  with  Uie  bill.  Again  I  presented  it  at 
the  rery  beginning  of  the  session  just  ended  ;  again 
it  was  referred  to  the  same  select  Committee,  and 
sgtin  we  anxionsly  expected  the  answers  of  the 


judges.  The  session  has,  however,  passed  away, 
without  any  answer  whatever  from  any  of  the  Eng- 
lish judges,  though  valuable  suggestions  have  beeii 
communicated  from  those  of  the  other  two  king- 
doms. I  conclude  from  this  circumstance,  that  the 
judges  of  England  are,  generally  speaking,  satisfied 
with  the  Digest,  and  have  no  corrections  to  offer 
which  they  deem  of  suificient  importance  to  call  for 
the  oonsideratiiHi  of  the  Lords.  Meanwhile  tBe  far 
more  arduous  task  has  been  performed  by  the 
learned  Commissioners,  of  digesting  into  one  body 
the  whole  law  of  procedure  in  criminal  cases.  This 
work,  equally  important  and  difficult,  consists  of 
12  chapters,  47  sections,  1,180  artides.  I  have 
examined  it  with  an  admiration  which  I  believe  will 
be  shared  by  every  lawyer  who  studies  it.  Coupled 
with  the  former  Digest  of  Crimes  and  Punishments, 
it  gives  us  a  complete  code  of  the  Criminal  Law, 
and  enables  the  Legislature  of  this  country  to 
escnpe  the  grave  censure  of  not  furnishing  to  the 
people  the  means  of  knowing  what  tliose  laws  are, 
which  it  commands  them,  under  the  heaviest  pen- 
alties, to  obey." 

His  Lordship  then  details  minutely  the  proceed- 
ings taken  for  the  codification  of  the  Bankrupt  Act, 
of  which  he  had  the  charge  last  session — the  assi- 
duity and  pains  taken  with  the  measure  by  the 
gentleman  (Mr.  Miller)  who  prepared  it^by  the 
learned  judges  of  the  Bankrupt  Court,  to  whom  it 
had  been  submitted — by  the  Select  Commitiee  of 
the  Lords—and  by  the  writer  himself  t  and  depre- 
cates very  urgently  the  changes  made  \>s  the  Com- 
mittee of  the  Commons.  The  pith  of  his  Lord- 
ship's observations  being,  that  in  matters  of  this 
kind,  where  the  subject  has  been  considered  and 
treated  by  competent;  persons — skilled  workmen  in 
the  law — the  act,  the  product  of  their  skill,  should, 
in  its  main  features,  be  allowed  to  pass  through 
Parliament  untouched. 
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This  is  a  startling  doctrine^  and  requires  rather 
stronger  proois  than  his  Lordship  has  adduced  for 
our  acquiesoence  in  it. 

Great  deference*  undoubtedly,  should  be  pnid  to 
the  opinions  of  tbo&e  vho  have  bestowed  their  time, 
talents,  and  labour  upon  the  particular  subject  sub- 
mitted to  them ;  but  that  the  House  of  Commons 
should  be  the  register  of  the  edicts  of  tlie  Lords,  or 
the  Lords  of  the  Conroons,  is  neither  a  very  con- 
stitutional theory,  nor  a  very  advisable  practice, 
whethor  the  proposed  edicts  be  on  questions  exdu- 
aively  relating  to  the  administration  ct  the  kw,  or 
subjects  of  general  policy. 

We  hope  to  return  to  the  consideration  of  his 
Lordship's  letter  on  a  future  occasion. 


Sib, 


To  ths  Editor  oflhe  Jrith  Jurist. 


Perhaps  you  will  add  to  the  amount  of  obli- 
gation that  you  have  already  conferred  on  me,  in 
admitting  my  last  letter  into  your  columns,  by 
giving  insertion  to  another  on  a  different  subject. 

It  appears  to  me  that  the  maxim  "  No  man 
should  be  compelled  to  criminate  himself,"  is 
pushed  to  an  extreme  that  is  repreliensible. 

I  have  long  been  of  this  opinion,  and  my  recent 
perusal  of  the  course  of  practice  pursued  at  some 
of  our  state  trials  which  took  place  immediately 
before  the  Revolution  of  1686,  and  fur  a  short 
period  after  it,  while  the  law  was  in  a  state  of  tran- 
.  aition,  and,  therefore,  uusettled,  has  confirmed  me  in 
my  previous  impression.  We  know  that  in  cases 
of  suspected  treason,  more  particularly,  the  iniqui- 
tous practice  of  questioning  pris<nier^  even  by 
torture,  for  the  purpose  of  extracting  from  them 
te^mony  agdnst  themselves,  was  no  unusual  oc- 
currence. A  declaration,  published  by  order  of 
Lord  Burleigh,  in  the  reign  of  Elizabeth,  set  forth 
that  torture,  in  order  to  obtain  confession  from 
persons  under  confinement,  was  applied  "  in  as 
chatitabU  (!)  a  manner  as  such  a  thing  might  be." 

This  was  the  apology  which  that  distinguished 
man  offered  for  a  cruel  and  barbarous  usage,  that 
was  not  abolished  in  the  times  of  the  Tudors. 
Tliat  torture  was  ever  charitably  inflicted  will  not 
be  credited  in  these  days,  even  on  the  authority  of 
Lord  Burleigh.  It  would  be  absurd  to  conceive 
that  a  fiendish  act,  essentially  cruel  and  unjust — 
because  the  extremity  of  pain.  "  and  the  instant 
and  almost  irresistible  desire  dt  relief,  may  draw 
ft<m  the  luffirar  &lse  aoensations  himself  or 
othen".- could  have  been  ohwitably  or  tenderly 
applied. 

When  it  became  obsolete,  or  its  exercise  very 
Infrequent,  the  torture  was  transferred  from  the 
body  to  the  mind,  and  a  prisoner  was  cajoled  or 
menaced  to  adcnowledge  his  gullu 

Cases  are  recorded  in  which  an  Attorney  Gene- 
ral and  a  Chief  Justice  importunately  advised  pri- 
soners arraigned  for  treason  to  confess  their  guilt, 
under  threats  of  severer  consequences  if  they  did 
not.  This  was,  after  all,  but  another  mode  of  ad- 
mini^ring  torture.  Neither  the  iron  boot  nor  the 
thumb-screw  was  applied  to  aJUmb,  but  the  mental 
oi^ans  were  agonized. 


A  very  flagrant  violatkm  of  jibU  pgat  d 

related  in  the  case  of  Su*  Nicbolai 


when  under  trial  for  treason,  in  the  <f  1^ 
beth.    The  thrown  lawyer,  SeigMt  Slai^' 
addressed  him  thus : — "  Therdbre^  TTnnfiaaja 
since  this  matter  is  so  manifest,  aad  tbecfidevS 
apparent,  I  would  advise  yon  tocoofM  joorU^ 
uid  submit  yourself  to  the  Queen's  dmk?" 
say  you?**  asked  Chief  Justice  BroDilqr. 
you  confess  the  matter,  and  it  will  be  brtlvii 
you?" 

in  the  succeeding  reign,  when  Gtnwt  mft 
his  trial  for  aiding  in  the  Gunpowder  PHiiv 
pressed  by  interrogatories  from  the  bei^Mil 
the  presence  of  King  James,  to  eudiMliifli^ 
or,  more  correctly,  to  criminate  \&mitt 
the  contradictory  statements  whidi  tluMfHia 
led  him  to  make. 

It  appears  from  Philipp's  State  Triali,  M 
some  years  after  the  Revolution,  iostsDcei 
ill  which  both  the  judge  and  the  Crown 
endeavoured  to  obtain  from  the  prinoer,  bj 
examination,  evidence  to  convict  bim.  Thii 
practice  became  at  length  totallj 
But  the  opposite  extreme  of  a  usage,  wbid^a 
humble  judgment,  only  became  da^gfifou  &m 
abu»0i  has  led  to  results,  fatal,  in  freqaeot  iMS 
to  the  canse  of  iustiee.  1  have  iqvoUMl 
practice  of  c^oUng  or  menadng  a  P'^***' 
confess  his  guilt,  and  I  now  ventore  to  cntai 
the  opporite  extreme. 

I  find,  among  my  papers,  a  memonadnJii 
I  took  some  years  ago  from  a  pauageiilkiB 
of  Sir  Samuel  Romilly,  which  snppoilf  i^Aa 
of  the  subject  under  present  inqoirj.  ]U# 
tinguislied  lawyer  had  been,  I  titul^  enaUf 
the  French  syston  of  examining  fmnaiiiMr 
minal  cases,  a  system  so  entirely  oppuei  ti 
yet  one  which,  I  would  say,  woriu  eftetin^B 
the  punishment  of  evil  doers  and  the  preKMkiP 
ipcreasiog  crime.    He  observes:  "ItibobU 
however,  if  the  great  object  of  all  triili  bt 
cover  the  tenth,  to  punish  the  gmltj,  lod  loi 
security  to  the  innocent,  that  the  mm 
the  accused  is  the  most  important  ud  i 
sabie  part  of  every  triaL**   He  wn  m-^-^j 
then  for  the  principle  of  putting  iBtsiiugimjgi 
the  accused,  though  he  oondraued  tbe  , 
which  judges  occasionally  exerdsed  in  ||^ 
subtle  and  perplexing  questions,  to  ibsf  tiat* 
skill,  and  confound  the  accused  pefMO 
amination.     Of  this  abuse  of  the  piii^P  '' 
questioning  a  prisoner,  the  trial  of  Mdi^J^ 
forge  is  an  instance.  The  limits  of  the^'*'* 
which  I  consider  necessary  for  the  ^'"^^ 
truth,  were  shamefully  exceeded  in  theemaw' 
criminaL 

«  When  a  contest  of  ingenuity  sriie*  bfli* 
the  court  and  defendant,  the  twnper  i»i 
tiality  of  a  judge  are  placed  in  too  much  M* 
when  he  becomes  the  antagonist  of  the  iffiw^^ 

I  venture,  however,  to  maintain,  that 
avoidance,  by  the  magistrate,  of  every  f'""8*3 
to  lead  a  prison^  to  give  evidence  agiis* 
even  though  he  were  willing  to  teU  the 
false  in  principle,  and  iiyurions  to  the  intenw  s 
society. 
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1>  It  fa  fiAn  IB  piteoiple*^ — If  X  rafor  to  the  mo- 
lAtj  oT the  BU>lo,  whicfa  lammto  ban  inde- 
MafiUe  rtwant  la  nir  kgfaktion,  I  we  that 

S,  Arvetly,  or  tnArtotW^  i*  a  grievon  oflnw 
M  God,  wd  Uurt  the  Mr,  am  morderav  are 
d  n  the  nine  eatcgoiy  of  ihi.   Is  not  tkatt 
then,  a  fabe  principle,  wbidi  leads  a  judge  to 
caution  a  prisoner  against  pleading  gnUty  to  a 
crime,  vhichf  from  compunction  of  mind,  or  any 
otber  motive,  he  voluntarily  acknowledges  ?   If  I 
cooaader  the  morality  of  that  judtcial  pracUce, 
vhieh  Mnctions  the  judge  to  recommend  a  pri- 
soner, who  has  entered  a  truthful  plea  of  guilt^t  in 
|wesenoe  of  a  crowded  court»  who,  with  the  jury, 
have  beard  the  avowal,  to  withdraw  that  plea,  and 
Bohedtute  for  it  an  undoabted  lie,  I  discern  at 
once  the  falsity  of  the  principle  under  which  the 
jodgc,  influenced  by  tender  feeling,  leads  the  pri- 
aooer  to  record  that  lie — ^yet,  not  a  lie  whidt  the 
reeording  angelf  with  a  tear,  blots  onL  Lying  in 
tdf  defence  is  not  indictable  by  oar  human  laws, 
and  erring  man  is  thus  encouraged  to  declare,  from 
his  open  nps,  that  be  is  a  liar,  and  the  truth  is  not 
In  hira. 

2.  It  is  injurious  to  the  interests  of  80<»ety. — 
By  not  interrogating  a  prisoner,  we  discard  one  of 
the  most  important  means  of  eliciting  truth,  and 
tliereby  iidiet  a  de^  so<Mal  injury.    Allow  me  to 
refer  to  a  familiar  passage  in  Paley's  Moral  and 
Pdidcal  Philosophy — **  <  A  maxim  which  deserves 
•inUlar  eumination  is  this:* — "That  it  is  better 
that  ten  guilty  persons  escape,  than  that  one  inno- 
cent  man  should  aaSer.*  If  by  saying  it  is  better,  it 
be  meant  that  it  is  more  for  the  public  advantage, 
the  proposition)  I  think*  cannot  be  maintained, 
riie  MMttrity  a€  dvil  USa,  which  is  essential  to  the 
value  and  aa^ojmeat  of  every  blessing  it  contains, 
and  the  interruption  of  which  isfbllowed  by  univer- 
sal misery  and  confusion,  is  protected  chiefly  by  the 
dread  of  punishment.    The  misfortune  of  an  indi- 
vidual, (for  such  may  the  snfierings,  or  even  the 
death,     an  innocent  person  be  called,  when  they 
ate  occasioned  by  no  evil  intention,)  cannot  be 
placed  in  competition  with  this  object — I  do  not 
contend  that  the  life  or  safety  of  the  meanest  sub- 
ject ouglit  in  any  case  to  be  knowingly  sacrificed  : 
no  prindide  of  judicature,  no  end  of  pnnishmoit 
can  ever  require  that. 

**  Dot  when  certain  rules  of  adjudication  must  be 
porsued,  wboi  eertun  d^rees  cn  credibility  must 
be  aecc^ited,  in  wder  to  reach  the  crimes  with 
whidi  the  pnUic  are  infested ;  courts  of  justice 
shoald  not  be  deterred  from  the  application  of 
these  roles  by  every  snspidon  of  danger,  or  by  the 
Btere  poMihility  m  confounding  the  innocent  with 
the  guilty.    They  ought  rather  to  reflect,  that  he 
who  falls  by  a  mistaken  sentence,  may  be  consi- 
dered as  falling  for  his  country,  whilst  he  suffers 
under  the  operation  of  those  rules,  by  the  general 
effect  and  tendency  of  which  the  welfare  of  the 
community  is  maintained  aud  uphalden 

J  believe  Uiat  we  repudiate  a  very  effective 
mode  of  promoting  the  ends  of  justice,  and  of 
reaching  **  those  crimes  with  which  the  public  are 
Infested,**  and  of  dissodating  "  the  innocent  J^-om 
the  guilty,*  1^  the  rgection  of  the  French  system, 
of  interrogating  a  prisoner— in  order  to  afford  the 


important  means  of  comparing  Us  written  d^ko- 
dtions  with  his  verbal  testimony  when  afiotrarda 
interrogated.  A  man  falsely  diamd  whb  a 
crime,  allied  to  have  been  committed  on  a  eer- 
taitt  day,  and  in  a  certdn  place,  is  usually  eager 
to  answer  any  questions  on  the  subject,  expecting 
that  his  answers  will  establish  his  innocence  ;  and 
a  guilty  man  will  evade  interrc^atories,  fearing 
that  his  contradictions  and  lies,  should  be  exposed 
by  his  inconsistent  and  conflicting  answers.  Trpth, 
and  Justice,  will  not  suffer  from  intem^ting 
accused  persons — and  individual  guilt  will  be  more 
easily  proved  by  it. 

The  inconsistendea  and  involuntary  admisrions 
of  a  criminal,  are  often  the  only  means  <tf  aniving 
at  the  truth. 

Circumstanoes,  in^ad,  may  be  ingeniously  imagi- 
ned— and  cases  may  have  ooearred  in  whidi  the 
questioning  of  innocent  person^  accused  of  a  spe- 
dfic  crime,  may  have  led  to  their  conviction  (tf  it. 
But  such,  extraordinary  and  very  improbable  cases 
—which  must  assume  that  both  judge  and  jury  are 
deceived  by  false  unpressions,  are  such  as,  accord- 
ing to  the  argument  of  Paley,  ought  not  to  be 
admitted  to  operate  in  opposition  to  rules,  the 
general  effect  and  tendency  of  which  is  to  promote 
and  preserve  the  welfare  of  the  community. 

I  hope  that  the  period  is  not  remote,  when  that 
strong  prejudice,  which  prevents  Englishmen  from 
appredaUng  the  excellence  of  laws,  or  institutions, 
which  prevail  in  other  countries,  will  diminish ; 
when  what  is  really  good  in  those  laws  and  insti- 
tions  will  be  adapted  to  our  social  system—And 
England  will  adopt  the  Continental  practice,  of 
interrogaUng  a  prisoner — with  modifications  suited 
to  our  free  constitution,  and  no  longa-  perseven 
in  the  present  system,  wtudi  is  repngnant  to  com* 
mon  aens^  and  favourable  to  crime. 

H.  D. 

— « — 

HOUSE  OF  COMMONS. 

Receiter  Cohmittse. 

WilUam  Tighe  Hamilton,  Eaq^une  ££9. 

CContimud  from  p.  3A9.) 

XTIIT.  Bot  the  Lord  ChsneeUor  to  hive  power  from 
time  to  time,  aooording  as  dnninstancet  maj  sdmlt,  to  re- 
move exUtia;  reocivers  and  to  appobit  sncb  persons  as  he 
shall  see  fit  to  be  the  reenvers  for  anoh  dtatriets  as  he 
shall  assign  to  them. 

XIX.  The  Auditor-geoeral  to  decitle  on  the  amount  of 
security  to  be  girm  receirera,  and  to  investigate  the 
solrenc;  of  all  soretles ;  and  the  rei'ognisaoces  to  be  entered 
into  before  him. 

XX.  (1.)  The  whole  legal  estate  of  owner  to  rest  in  the 
receiver  on  bis  appoiotment,  so  far  as  that  all  legal 
proeeedings  brougtit  in  his  name  may  hare  the  same 
efliset  as  ifbnnight  In  the  name  of  sua  owner. 

(2.)  Tho  tenants  of  the  estates  to  be  obliged  forthwith  to 
sign  a  deed  of  the  form  in  the  schednle  to  this  Act, 
acknowledging  that  thejr  hold  under  the  reeeiver  in  the 
same  manner  as  thej  had  prerlooalj  held  under  the 
owner. 

(S.]  Any  tenant  refusing  to  sign  such  deed,  or  to  produce 
to  the  receiver  the  lease  or  instrument  under  which  he 
bidda,  or  to  disclose  the  amount  of  his  rent  or  amars, 
to  be  deemed  as  bot  a  tenant  at  will,  and  liable  to  be 
proceeded  agunst  aa  sueh  im  aqaartcr'anotieeto  qiut. 
(4.)  The  rec«va^  to  be  a  competent  witness  In  all  pro. 
ceedlngs. 
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XXt  A  tenant  whose  rent  is  loss  than  £bO.  not  to  be  mt 
the  cipenae  of  a  leaae  but  the  prcaent  foes  to  be  oboliBhed, 
and  the  other  coats  and  Btampa  to  be  paid  by  the  estate. 

XXII.  No  tenant  to  be  required  to  enter  into  recogniaances 
In  flatore. 

Epitome  of  the  measure. 

I.  AU  receiTershlps  to  be  collected  under  one  head. 

II.  That  head  to  have  same  power  ta  manage  or  improve 
as  an  owner. 

III.  Receiver*  to  be  gradually  eonadldated,  with  a  view 
to  their  being  district  public  offlcera. 

IV.  tha  reortver  to  have  eame  powers  torecovw  rent  or 
posesssioo  aa  an  owner. 

y.  The  tenanU  not  to  be  subject  to  greater  bordabipa 
than  thoy  would  be  under  the  owner.. 

VI.  The  ayatem  of  accounting  not  to  be  as  at  present,  a 
more  annual  legal  transaction  conducted  by  attorneys,  but  a 
continuous  official  one,  carried  on  dther  with  tiie  receiver  hi 
person  orthrongh  the  medinmofolerks.  Abstract  of  aeeonnti 
to  be  ftimlibad,  and  bateoeei  lodged  at  least  quarterly. 

Vn.  A  variety  of  acts  now  done  by  the  Heater  of  the 
Bolla  to  be  done  by  the  Audltor^enend,  aa  being  matters 
more  for  office  Inquiry  than  judicial  decision,  so  as  to  save 
the  great  expense  of  proceedings  in  the  Court. 

1325.  Chairman.']  U  the  abolition  of  the  equity 
side  of  the  Court  of  Exchequer  a  necessary  part  of 
the  plan  which  you  propoae  to  remedy  the  evil? — I 
Ihink  it  is.  in  this  way;  that  I  do  not  see  how  you 
can  have  a  system  for  supervising  estates,  which 
should  represent  two  Courta;  I  do  not  see  how  you 
can  have  two  unifwm  systems,  one  existing  in  one 
Court  and  the  other  in  the  other.   I  do  not  Uiink 
you  can  have  one  manrepresentingtwo  Courts,  inas- 
Fiiueh  as  two  Courta  would  probably  take  two  diffe- 
rent views  upon  questions  ilmt  would  arise  upon  the 
management  of  estates  and  otherimportant  questions. 
Therefore  that  question  appears  to  me  naturally 
to  connect  itself  with  the  subject  in  this  way,  that 
I  do  not  think  you  can  have  a  proper  system  till  you 
get  all  the  estates  under  one  head. 
■  1926.  hfr.R.  B.  0»ftorne.]  Whatreasouhaveyou 
to  suppose  that  one  court  would  be  a  better  means 
of  managing  estates  than  the  other? — I  have  no 
reason  to  think  that  one  court  would  be  better  than 
the  other;  but  the  far  larger  quantity  certainly  ex- 
ists in  the  Court  of  Chancery,  and  that  being  the 
court  of  highest  character  in  the  country,  and  having 
the  largest  quantity  of  estates  under  it,  I  should  say 
is  the  proper  head. 

1327.  When  you  aay  that  it  is  the  "  Court  of  the 
highest  character  in  the  country,"  do  you  mean  with 
reference  to  its  knowledge  of  ngrtoulture? — No,  but 
as  to  its  power  of  carrying  out  any  particular  system 
I  think  you  must  depend  entirely  upon  otlier  means 
for  agricultural  knowledge. 

(To  bt  continued.) 


HEW  LAW  BOOKS. 

BEST'S  PRIKCIPLES  OP  EViDEHcs. 
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ROOBR'S  ECCLBSlAflTICAL  LAW. 

A Practical  Arrangement  of  ECCLESIASTICAL  Ut 
Secmd  Edition,  can*ldcT*l>lf  enlirnd  Bj  FRANCIS  VOttn 
ROOEBS,  Etq.,  Bwrlitn'.si.l^w.  1  Tal.8*a£l  ISl 
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IH  CHAKCttY,  IRBLAND. 
Robert  Edward  OlbUnn,  IITHEBEAS  It  hasbeen  re- 

FWnttff.  /  Tf  ptcMnted  to  dm,  ihrt  Mreral 
TbeEllIlt  HoMonUa  HMiy  Joke  >■  or  Uie  CndKon  on  tiM  BHaUi  of 
KmEmi,  Bsri  Of  PBHarltaiWo, '   '      -  ' 
and  stMM, 


DtftindsBtt. 


I  tbs  Ista  Rlaht  Hononblo  John, 
1  brlorFortsi«ngton,dMHMd,  the 

    -  - .      ■  ^  TttUtor  in  Uw  pleading*  named. 

hsTensflaetedar  omitted  te  oome  In  and  Ale  ehvnt  on  foot  of  thdr 
rmectlva  denwnda  and  Incumbrance*,  punuant  to  the  decree  of  the  0th 
MFsbniary,  lfil7,  and  that  the  dm*  limited  by  and  fer  the  nU  pur- 
poie  bat  exptred,  and  tbat  U  li  expedient  to  esMnd  tald  period :  Mow  1 
Wqulre  aU  Creditor*  and  Legatee*  of  the  Uia  Rleht  Honorable  John.  Eari 
or  PortarUagton,  deecaaed,  the  Tettator  la  the  pleadlnn  named,  and 
•too  all  pefioiM  having  Chaiiei  or  Incumhnncet  aflncUns  the  real  and  free, 
ht^  EnatM  of  the  wld  late  Earl  of  Portarllnglon,  to  eatat  In  belbra  me 
at  mr  Chamben  on  the  lnn«  Quar.  In  the  cTtjr  of  Dublin,  on  or  before 
TMaday.  the  8(Kh  dajr  of  November  vmo,  and  ptocetd  to  prove  and 
dalmtna  lame,  othsrwiie  tber  will  be  precluded  the  benefit  of  tatd 

nMna.   

Dated  Hill  sots  d»  of  June,  I8K  E.  LnTON. 

John  Wanwcfc,  PUntirs  SoHdtur, 

SO,  Vortb  OKSt  OteiiM  Street,  Dubnn. 
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^ <A«  Gtntlemen  who  favour  The  Ibish  Jdbist  toith  Repttrtt  in  the  swattU  Courts  t^' 
JLaw  and  Equity  m  Ireland^  are  at  foUowa  .* — 


faort  of  Chwwcry 
ehMfiiif  Binkxiiptc; 


BossRT  Lom,  Eiq., 
•ad 

I  John  Pitt  Kzi(MEDT,EBq.,Bar- 

riaters-at-Law. 

(  WlLIilAH  BuBKE,  Estt  -,  aiid 

Bolli  Court...  ^William  John  PuMSAa,  Esq., 

Barristera-at-Law. 

[ABLxa  Habe  Hemphill,  Esq. 
and 

William  HicKsnit,  Gm)-,  Bar- 
riBtera<at  Law. 

Bnkm  t  Co«rt  1  Robtrt  Oairriir,  Esq.  and  W.G. 

"  t  Cbamhev,  Esq.  Barristers-at-law, 


Eqaitj  Eaefaeqavr... 


I  at 

rcHA 

\  an 

J  WtL 


Court  of  Exchequer 
Ch  umber  


John  Blackham,  Esq.,  and 
I  A.  HiCKKTt  Esq.,  Barriatera-at- 
,  Law. 

Queen'a  Bench,  inolud-  (  Flobbhci  H'Castht,  Eaq-^and 
lag  Civil  Bill  and  Be-  j  Samcel  V.  Feet,  Esq., 
giHtry  Appeals   (  Barriaters-at-Law. 

Exchequer  of  Pleas,  in>  C  Chas.  U.  Hemphill,  Esq.,  and 
eluding  Manor  Court  ^  William  Hicksom,  Eaq.,  Bar- 
aad  R^Blry  Appada,  t  risters-at^Law. 

rnmmno  Plau  1  R'^oeHTGEirriN,  Esq.  and  W.  G. 

v>uuiiuuu   J  CKAMMEY.Esq.  Barristers,  at -law. 

Admiralty  Court  \  S^.' 


DUBUN,  OCTOBER  6,  1849. 


Wr  return  to  the  connderation  of  Lord  Broagham'B 
v«r)'  remarkable  letter,  which  demonstrates  the 
abu>\ute  necesait  j  ibr  some  improved  machinery 
in  the  manufacture  of  Acts  of  Parliameot.  No- 
thing can  be  worse  than  the  present  want  of  system, 
80(1  of  a  aop^intending  power.  Can  anything  be 
ooDceired  more  diagra^ul,  for  the  Legislature  of 
an  enlightened  community,  than  the  following  nar- 
ratire,  and  the  facts  stated  in  it,  disclose. 

"When  I  presented  my  first  bill,  digesting  the 
criminal  law.  Lord  Lyndhurst  at  once  said,  '  as 
thii  is  a  iUgeat,  nothing  can  be  done  with  it  in 
Parliament;  we  are  wholly  incapable  of  revision 
u  tnch  a  matter;  therefore  let  us,  for  security 
salie,  refer  It  to  another  commission  to  revise  and 
improve  it.*   Thia  oourae,  pointed  out  by  the  never 
failiag  sagacity  of  that  manly  understanding,  was 
taken  ;  and  we  aubmitted  the  amended  draft  to  all 
the  judges,  and  to  the  profession  at  large.  Of 
their  suggestions  we  shall  gladly  avail  ourselves. 
But  if  after  receiving  thia  ultimate  consideration, 
0  Committee  of  the  House  of  Commons,  not  satis - 
Sed  with  what  has  satisfied  the  Lords,  and  the 
6t:ncb,  and    the   profession,   undertakes  to  go 
ihroiigh  each  of  the  coded  minutely,  and  weigh 
evury  »ord  of  above  2,000  articles,  we  require  no 
gift  or  prophecy  to  let  us  foresee  that  such  a  la- 
,  hour  will  haye  no  end,  and  if  it  ever  be  terminated, 
I  would  only  mar  the  work  of  abler  men  more  calmly 
i  ronsidering  the  subject.    Every  sciolist  who  be- 
longed to  the  profession,  bnt  had  never  practised 

,  in  any  of  its  walks."  "  Whatever  worthy 

I  citixen  had  an  attornt^  at  hia  elbow  to  suggest  cri- 
\  tidsmt,  objectioas,  and  improvements — whatever 
new -made  senator  felt  the  desire  of  private  diatlnc- 
'lioa  more  than  the  value  of  public  time — all  wonid 


fasten  on  points  of  discussion  ao  numerous,  that  no 
appetite  but  must  find  some  one  suited  to  its  taste. 
And  if  ever  the  revision  was  brought  to  a  close* 
the  learned  authors  of  the  code  would  assuredly 
never  recognise  their  own  work." 

And  again — **  Our  laws  are  prepared  by  indi- 
viduals, or  by  boards  in  connexion  with  the  govern- 
ment; but  there  ia  no  communication  between 
those  partiea  from  whom  those  different  bills  pro- 
ceed. Hence,  there  is  no  guarantee  whatever 
against  the  most  manifest  inconsistencies  in  their 
various  provisions.  But  again,  each  party  has  one 
particular  object  in  view,  and  his  bill  is  framed  to 
obtain  that  object.  Hence,  an  almost  entire  disre- 
gard, not  only  of  general  principles,  but  of  former 
statutory  provisions.  It  is  evidently  impossible 
that  bills  so  prepared  can  be  at  all  safe  to  pass. 
Bnt  the  evil  stops  not  here.  After  any  one  is 
introduced,  it  undergoes  alterations,  first  in  one 
house,  alterations  made  wholly  without  regard  to 
the  portions  left  unchanged ;  then  in  the  other 
bouse,  new  changes  are  made,  without  any  regard 
to  the  proceedings  in  the  former;  of  course,  I  speak 
only  of  many  inataocea;  for  such  want  of  pre- 
caution to  avoid  error  cannot  prevail  in  all  tlie 
alterationa  made.  But,  whoever  has  attended  to 
the  manner  in  which  bills  are  first  framed,  and 
then  altered  during  their  patwage  through  Parlia- 
ment, must  be  aware  what  gross  blunders  are 
committed  ;  and  that  such  blunders  are  inevitable 
so  long  as  the  work  is  prepared  by  various  un- 
connected parties,  without  superintendence.  Thus 
it  has  often  been  said,  that  the  scissors  of  tbu 
draftsman  make  many  a  clause,  and  so  does  the 
pen  of  the  amender.  Hence,  nothing  is  more  com- 
mon (as  lawyers  who  answer  cases  well  kno1^ ) 
than  to  find  ime  section  of  a  statute  referring  tu 
someihiug  as  aforesaid,  when  nothing  of  the  kind 
waa  said  before ;  but  the  section  had  been  cut  off  a 
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former  Act,  io  which  there  had  been  an  antecedent, 
which  was  not  taken.  Thas  far  the  scissors ;  but 
80  too  the  pen.  I  was  astonished  to  find  my  patent 
bill  of  1835  in  one  or  two  places  made  wholly  insen- 
sible  when  it  was  returned  from  the  Commons ;  and 
how  ?  by  the  menibera  then  introducing  new  matter 
wholly  at  variance  with  the  Act,  which  th^  left 
unchanged.  But  thou^  much  embarrassment  was 
aeen  to  arise  in  courts  of  law  and  equity  from  this 
blunder,  I  was  forced  to  aubmit  on  pain  of  losing 
the  bill.  In  1834  I  was  compelled  to  alter  a  clause 
lent  up  from  the  Commons,  which  would  have  sua* 
peoded  all  the  criminal  justice  of  the  country  from 
the  next  October  sessions.  The  Commons  were 
angry  at  their  blunder  being  detected,  and  threw 
out  the  bill,  depriving  the  country  of  a  very  valuable 
measure,  for  such  it  was  all,  except  that  erroneous 
portion. 

"  Of  the  havoc  made  by  careless  drawing,  one 
instance,  I  admit  an  extreme  one,  is  sometimes  cited 
ill  that  notable  feat  of  the  legialatorial-stnasora,  which 
awarded  one  moiety  of  a  penalty,  namely  tnuupor* 
tatioD  or  whipping,  to  the  person  suing  for  the  same; 
and  another  to  his  Majesty,  his  heirs  and  auccessors. 
If  it  be  said  that  there  ia  sufficient  security  against 
the  discrepanciefiT  or  the  overaigbts  of  the  dra&man 
in  the  discussions  of  the  two  houses,  I  would 
aufwer,  first,  by  referring  to  the  innumerable 
dauses  whidi  come  yearly  before  those  bodies. 
1  take  the  first  year's  atatutea  that  come  to  my 
hand,  thoae  of  1 833,  and  I  find  them  to  conuin  2,600 
aeclions,  besides  somewhere  from  90  to  100  printed 
pages  of  achedules  j  to  say  nothing  of  195  private 
or  local  Acts,  with  their  hundred  or  thousands 
of  sections,  or  schedules  ;  and  this  before  the  rail- 
way fever  broke  out.  After  that  calamity,  we  nw 
in  one  session  400  or  500  Aolf,  with  19k00(^  or 
14,000  clauses. 

'*  The  impossibility  of  due  attention  being  paid 
to  wch  clause,  in  each  bill,  is  quite  apparent. 

I  would  for  further  answer  refer  to  the  unde- 
niable fart,  that  they  who  have  the  care  of  any  bill 
are  only  occupied  with  having  its  main  provisions 
,  carried,  and  lake  little  heed  to  its  details.  I  would, 
thirdly,  refer  to  the  iact,  staring  ua  in  the  face, 
that  the  draft  of  the  bill  ia,  generalW  speaking,  to 
be  found  in  the  Act,  with  Ita  sine  of  omission,  and 
commisrion,  increased  by  the  erron  which  creep 
in  during  its  progress,  of  this  I  have  givoi  in- 
atances.** 

Though  we  do  not  concur  io  the  entire  of  his 
lordship's  ideas,  we  can  perfectly  understand  his 
letter  deprecatory  of  interference,  by  a  Committee 
of  the  House  of  Commons,  with  a  code,  the  pro- 
duct of  years  of  learned  labour.  He  has  proved 
his  case  thus  far,  that  there  should  be  a  permanent 
ataff  for  the  careful  preparation  and  revision  of  all 
bills  aubmitted  or  passed  through  the  house,  to 
preserve  consistent  of  plan,  and  to  prevent  the 
insertion  of  contradictorj  dausea,  and  all  formal 
enws ;  but  we  cannot  coincide  in  the  view,  that 
any  measure,  be  it  ever  so  well  and  skilfully  pre- 
pwed,  should  be  laid  on  the  table  of  dther  hpose 
with  an  undentanding  that  it  should  not  be  altered. 
This  would  amount  to  the  creation  of  an  imperium 
in  iaptrio,  a  lav-making  body  more  potent  than 
<hl«ir  ot  tba  rcoogniaed  branobes  of  the  Legidature. 


As  his  Lordship  approaches  the  fatthaM 
one  of  the  leading  objects  of  his  life,  we  can  mj^ 
stand  his  anxiety,  that  it  may  not  be  maned  IwS 
untimely  interference  of  an  oaikilled  or  bvpnli! 
tical  Commons  Committee. 

Our  observations  only  go  to  Uie  oteot  tlut  tlw 
suggestbe  power  of  that  body  shoold  remaiQ  ■  «. 
do  not  advocate  its  unseasonable  iBteriKiiiii(M]] 

Lord  Brougham's  effi>rts,  as  a  la*  Kfonitr 
have  been  long  sustained,  earnest  and  penevering' 
and  we  hope  he  wUl  live  to  see  them  thonorid, 
snccessfiiL  In  one  vi  his  greatest  >peedn^ 
animated  the  House  of  CommoDS  to  the  tmtai. 
ment  of  our  laws,  by  the  most  mastcrlj  ^oumt 
"  You  have  it  in  yonr  power  to  band  dm 
name  to  all  time,  illustrated  by  deedi  ot 
fame,  of  more  useful  import,  than  evenfoeitna. 
plished  within  these  walls.  You  sav  him,  ^ 
queror  of  Germany,  aubduer  of  Italy,  tonr  of  ^ 
North — count  all  his  matchless  victoriei  poot. 
Saw  him  despise  the  fickleness  of  fortone,  whik^ 
in  despite  of  her,  he  could  pronounoe  hii  meuh 
rable  boast — I  shall  go  down  to  posteritj  «ith  tbt 
code  in  ray  hand." 

We  should  rejoice  that  his  Lordihip  woidd  \t 
enabled  to  use  a  aimilar  boast,  Aat  wvM  in  troA 
be  a  just  subject  for  self  gratulatioa.  Hii  «ea- 
trimties,  hia  errors  would  be  foigoUsa— Uw  rral- 
leetion  of  hia  wonderful  abilitiea  alone  wmU  Wn, 
enhanced  by  the  enduring  fame  of  as  aeeam[^ 
ment  of  the  mightiest  and  most  uasfol  ctanclv. 


HOUSE  OF  COMMONS. 
RicKiTEB  Coiamm. 

Wiltiam  71^A«  ffamiUorif  Etq^-^miK, 
(Continued  from  p.  356.) 

1328.  When  you  use  the  term  (tf  the  higheil 
character  in  the  country,"  do  not  yoa  Dnduttuid 
that  this  Committee  is  now  sitting  in  coBtequeatetf 
the  Court  of  Chancery  having  failed  ia  the  mugi> 
ment  of  those  estates? — Yea,  I  do;  I  do  aotBaa 
high  character,  in  the  ordinary  sense  of  ds  toa 
cUracter,  but  that  it  is  the  highest  eoortiapiatflf 
legal  jurisdiction. 

1889.  CAmmm.]  Supposing  that  yoa  aboliiM 
the  equity  aide  of  the  Exchequer,  hm  woaMyoB 
propose  ute  equity  business  then  tobe  doae?— Tbm 
is  very  little  done  now  in  the  Court  of  Exdiequer 
compared  with  what  there  uaed  to  be.  Hj  goienl 
idea  is  thia,  that  you  should  collect  all  estatenuulff 
one  head,  and  then  give  that  head  precisely  tbe  ume 
powers  in  all  respects  for  the  management  of  &t 
estates,  as  the  owners  would  have;  that  yoasfaoaU 
place  under  that  bead  a  body  of  receiven  faUj  u 
well  qualified  for  the  purpose  as  the  private  igtoti 
of  owners;  that  you  should  place  that  nca^a  in 
precisely  the  aame  position  for  all  porpoui  of  re- 
covering rents,  and  all  purposes  of  maaagtiig  tbs 
estate,  that  the  private  agent  ta  in,  and  that  joo 
should  place  the  tenants  in  precisdy  tfaeumepoa- 
tion  as  they  would  be  in  under  a  private-owner,  and 
in  fact,  reUeve  them  from  the  very  great  faardahiiii 
to  which  they  are  now  subject,  and  which  leid  to 
the  demoralixation  of  the  traantry  over  a  venrgmi 
extent  of  country)  and,  Iwtly,  that  yoa  ihouUadt^ 
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nx^  t  tjHaa  of  aecoanting  nnder  that  head»  «■  will 
Kseoble  u  aearly  u  pouible  the  ^stem  that  private 
omwra  for  their  owd  purposes  have  adopted. 

1S30.  The  first  thine  would  be  to  get  a  fit  clau 
of  penoM  as  receivers?— Tea. 

1331.  Hie  second  thing  would  be  to  get  proper 
nperiRteadenee  of  those  recovers? — Precisely.  I 
Qogbt  to  state  here  that  the  present  system  ia  literally 
QOthing  more  nor  less  than  a  machine  for  the  collee- 
tioB«  rent,  and  a  machine,  if  I  might  use  that 
SgoK,  nbolly  UDcontroUed  by  a  proper  *' governor." 
]  c»  iUostrate  that  by  putting  in  some  interesting 
iclani  madeoot  from  the  first  150  accounts  which  I 
MMd  this  year  in  the  Court  of  £xcheqoer,  and  the 
fint  150  which  were  passed  in  the  Court  <A  Chancery, 
and  I  hsve  taken  tbe  instanee  of  four  rather  well- 
oiDSged  estatea  under  private  owners,  to  show  a 
eoRifiiriioa  of  the  amount  of  rental,  arrears  and  re- 
eapu,  and  the  amoant  eipeoded  in  improvements. 

139^  With  rsgard  to  obtaining  a  fit  class  of  per- 
woi  to  be  reeeivers,  you  have  said  that  by  prop«-ly 
icgnlstiDg  the  liabilities  and  duties  of  the  office  you 
eooeeive  that  a  competiUon  could  be  produced 
imoogst  a  respectable  class  of  men  for  it.  Then 
irilli  r^rd  to  the  superintendence  of  those  persons 
do  you  coDomve  that  the  Masters  of  the  Court  of 
ChsDOsry  and  the  Remembrancers  of  the  Conrt  of 
Exebeqaer  are  not  suitable  persons  to  superintend 
tbe  proceedings  of  receivers? — I  do  not  think,  gene- 
nlly  speaking,  that  a  legal  education  is  the  one  best 
luitedtoaperaonwhohastomanageestates;  Ishould 
■ay  not  At  tbe  same  time  I  bdieve  that  some  of 
the  penoos  who  have  filled  tbe  oflioes  of  Remem- 
brsMsr  sad  Hastera  in  Chanoery  have  been  emi- 
neatly  soited  for  the  daty. 

Ii  not  it  absolutely  necessary  that  there 
dnold  be  a  paramount  controol  over  the  manase- 
■eat  of  tbe  estates  by  a  legal  tribunal  ?—I  tbmk 
decidedly  so. 

13S7.  Then  any  new  faistraneotallty  for  thatpor- 
poH  ilioald  be  nnder  tbe  jurisdiction  of  the  equity 
couti?— I  think  so,  for  this  reason,  that  the  Court 
hsi  to  deal  with  the  corpus  of  the  estate  or  with  the 
ri^  of  creditoTB,  and  therefore  I  think  there  would  I 
beineoDveoience  in  separating  tbe  management  of 
tbe  estate  from  the  tribunal  that  is  to  decide  upon 
the  tbii^  itielf. 

1338-  Then  what  necessity  would  there  be  for 
^lishiDK  altogether  the  equity  jurisdiction  of  the 
Court  of  fixeheqner  ? — I  do  not  see  any  other  means 
of  bringing  all  tin  estatea  under  one  tribunal  exoqit 

1339.  You  mean  under  the  cmitrol  of  a  conrt  <rf 
equity  T^Preoisely;  under  one  Court,  in  order  that 
yoo  may  have  nnininnity  of  system. 

Idtfi,  ObasnMNi.]  Are  not  you  airare  the  es- 
tresM  diUgenoe  of  the  Master  of  the  Rolls,  and  the 
ItmsBMNntofbosiness  which  he  does  as  an  equity 
:Aid^?->Clear1y  {  I  think  he  is  the  hardest  worked 
lAidge  io  the  Four  Courts. 

1S47.  Do  you  conceive  that  it  would  be  just 
llwudi  him  to  impose  additional  duties  upon  him 
keudes  what  are  imposed  already  ?_No,  quite  the 
Murary;  I  think  he  oqgfat  to  have  his  dotioa  light- 
Bed,  if  possible. 

I  134&  DoyoutUakthattheabolitionoftheequity 
Me  of  the  Coort  of  Enfaequor  would  lighten  hia 

! 


duties? — I  think  it  would  if  it  were  part  and  parcel 
of  a  better  measure  for  receivm,  and  tbe  Bnglish 
practice  of  references  were  adopted. 

1349.  In  what  way  ? — He  would  be  relieved  alto- 
gether of  an  immense  roassof  basioess  which  he  now 
has  to  dispose  of  connected  with  receivers*  accounts, 
arising  in  a  great  measure  from  the  viciousness  of 
the  system ;  for  instance,  he  has  to  entertain  all 
applications  for  renewals  and  for  permission  to  eject.  / 
Those  are  applications  which  ought  to  be  made  to 
the  Au^tor-general.  He  has  also  to  entertain  all 
applications  nom  tenants  for  references  to  the  Mas- 
ters for  abatements  of  their  rents,  and  in  fiut,  every 
other  matter  which  concerns  the  manaTCment  <x 
estates  must  first  go  to  the  Master  of  the  Rolls,  and 
then  go  Into  the  Master^s  office  |  and  it  strikes  me 
that  by  adopting  the  system  wididi  I  have  suggested 

a  voy  considerable  portion  of  that  buriness  would 
cease,  and  great  expense  to  the  suitors  be  saved. 

1 350.  In  whom  would  you  veat  the  power  of  dedd- 
ing  those  questions? — 1  would  vest  it  in  whatever 
Master  was  appmnted  Auditor-general  of  the  receiv- 
ers* accounts,  or  in  whatever  other  person  was  ap- 
pointed for  similar  duties. 

1351.  Would  the  bead  of  this  new  Conrt  be  a 
legal  person  ? — He  would  he  a  Master  of  the  Court, 
and  therefore  legal. 

I'-i&i.  You  were  understood  to  say,  that  yon 
thought  that  l^al  persons  were  not  competent  to 
discbai^  those  duties  ? — I  said  that  I  did  not  think 
that  a  legal  education,  as  such,  nefiessarily  produced 
the  l>est  persons  for  the  discharge  of  those  duties. 
But  I  think  that  there  would  always  be  one  of  the 
five  Masters  who  would  add  to  his  l^al  knowledge 
the  other  neceasary  qualifioatlons. 

136S.  You  were  undostood  to  say  Uiat  one  ffround 
tiS  the  transfer  of  jurisdiction  waa,  that  the  Hastera 
of  tlie  Conrt  of  Chanoery,  or  the  Remembrancera 
of  tlw  Court  or  Exdiequer,  were  not  anltable  per- 
sons  to  control  tbe  management  a€  estatea  ? — What 
I  mean  is  this,  there  are  no  less  than  five  independeiA 
individuak,  under  two  dlfferwit  Courts,  managing 
these  estates,  every  one  of  whom  will  naturally  take 
a  different  view,  and  manage  iu  a  dilferent  mode  t 
therefore  I  would  connect  tbem  all  nnder  one  head, 
and  I  would  give  to  that  one  head  all  the  duties  to 
discharge  which  are  now  done  conjointly  between 
the  Master  of  the  Rolls  and  the  Masters  in  Chancery 
and  the  Remembrancers. 

1364.  IntheConrtof£xeheqoer,wherethedutifli 
are  more  concentrated  in  two  officers,  are  the  estates 
under  them  bettor  managed  than  the  estates  under 
the  Masters  in  Chanoery  ?— No :  I  think  there  is  a 
very  great  umilariw  between  tbem. 

135fii.  Mr.  B,  A  Osionis.]  Tbey  are  similarly 
badly  managed  ?~Similarly  badly  managed. 

1856.  Dwa  that  arise  from  the  nnsnitableneas  of 
the  officers,  or  to  what  do  yon  aseribe  it  ? — 1  ascribe 
it  entirely,  not  to  the  unauitablokesa  of  tbe  offieera, 
because  I  am  one  of  the  offloon  mjari^  but  to  the 
system. 

1357.  CkeirmtuL]  Supposing  one  of  those  offi- 
oers  were  the  bead  of  this  new  Board  which  you 
propose  to  establish,  do  you  think  be  eoold  work  It 
well       think  he  oonld. 

1368.  Then  why  oannoc  he  now  as  an  oAeer  of 
tbe  Court,  the  Conrt  merely  controlUng  tbe  rights 
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of  creditors  aiid  generally  luperintending  the  wtiole, 
sapposing  the  system  to  be  so  improved  as  to  work 
io  the  way  which  you  desire  7 — I  Uiink  he  could  do 
so  if  you  gave  him  proper  powers,  but  at  present 
you  might  as  well  expect  a  man  to  run  steadily  in 
a  sack. 

1359.  Then  It  would  remedy  the  mischief  if  he, 
as  an  officer  oi  the  Court,  hsd  sufilaient  powers  for 
onrrytng  out  an  efficient  system  of  management  ? — 
No  doubt  t  and  then  the  only  inoonvenlence  which 
would  exist  would  he  the  having  one  officer  in  one 
court  managing  perhaps  better  or  perhaps  worse 
than  the  analogous  officer  in  the  other  court. 

1360.  It  would  appear  to  you  desirable,  ss  a  gene 
rat  proposition,  to  concentrate  the  duties  of  superin- 
tendence as  much  as  possible  in  one  person,  that  per- 
son being  amenable  to  the  general  equitable  control 
of  the  Court  as  guarding  the  rights  of  creditors  ? — 
Clearly. 

1874.  With  reference  to  getting  a  better  class  of 
persons  to  act  as  receivers,  you  are  in  favour  of 
abolishing  the  remedy  by  receivers  on  small  judg- 
ments ? — I  think  detndedly  so. 

1375.  Have  you  considered  the  plan  in  the  Govem- 
ment  Bill  for  altering  the  law  of  judgments? — No, 
I  have  not  seen  it  yet  The  grounds  upon  which  I 
entertain  my  opinion  are,  the  very  small  rental  over 
which  receivers  are  by  these  means  appointed,  and 
the  ruin  which  necessarily  follows  to  the  parties. 
I  have  frequently,  since  the  commencement  of  this 
year,  extended  the  time  for  three  years  for  passing 
the  accounts  of  receivers,  on  the  ground  that  they 
were  as  low  as  £12  or  £14,  and  that. the  estate 
would  not  bear  the  cost  of  the  annual  expenditure 
of  £6  for  passing  the  account  I  passed  the  other 
day  two  accounts ;  in  the  one  the  rental  was  £19, 
the  costs  of  appointing  the  receiver  were  £26,  and 
the  costs  of  psssing  the  account  were  £6 ;  in  the 
other  the  rental  was  £20,  the  costs  of  appointing  a 
recover  were  £29,  and  thb  costs  of  pasdng  the  ao> 
count  were  £6. 

1377.  It  is  io  your  opinion  more  desirable  to 
endeavour  to  improve  the  system  of  receivers,  or  to 
aboliafa  the  remedy  by  receivers  on  judgment  and 
to  go  back  to  the  old  law  ?— The  old  hiw  is  said  to 
have  been  almost  as  bad  as  the  new  oney  but  If  a 
very  perfect  n^em  of  receivers  could  be  adopted, 
nearly  as  perfect  which  it  might  be,  I  think  as  a 
system  of  private  management,  I  think  that  would 
take  away  a  great  deal  of  the  objection  to  appoint- 
ing receivers  for  laige  suras. 

1378.  Would  it  in  your  opinion  be  more  easy  to 
improve  the  remedy  under  the  existing  law,  or  the 
remedy  under  the  old  law  ? — I  am  very  little  con- 
versant with  the  old  law,  so  that  I  cannot  say  how 
far  I  think  it  oould  be  improved,  but  I  oertaioly 
think  that  tlie  new  law  could  be  very  much  improved. 

1379.  Supposing  it  were  improved  to  any  reason- 
able extent,  such  as  you  have  suggested,  so  as  to 
get  the  mgvtem  of  receivers  into  a  better  oondition, 
that  would  take  away  a  great  many  of  the  objec- 
tions to  the  system  ? — It  would  take  away  a  great 
many  of  the  objections,  so  far  as  regards  the  ques- 
tion of  puhlie  policy,  as  to  the  eondUioo  of  the  ten- 
antry of  the  countrr,  but  it  h  quite  another  questkm 
•s  to  the  rdaUm  bkweon  the  d^itor  and  the  cre- 
ditor. 


IN  CHAMCESV. 
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iDff  avil  Bill  and  Be-  j  Samuel  V.  Pbet,  Esq., 

giitry  Appeals  (  BirriBters-at-Law. 

,  Exchequer  of  Fleas,  in-  C  Cbab.  H.  Hemphill,  Esq.,  and 
!  eluding  Manor  Court  j  William  HtossoM,  Esq.,  Bar- 
'    and  Registry  Appeals,  t  rister«-at-Law. 

rv.«,»,»»  oi™  i  Robert  Gbiifiw,  Esq.  and  W.  G. 

i  CHAMB«r,E«i.Ba^«a-atJaw, 
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DUBLIN,  OCTOBER  IS,  1849. 


Amid  the  nried  changes  required  in  th(>  real  pro- 
pert;  law  of  Uiis  couotry,  there  is  no  branch  of  it 
which  ealli  for  groabir  rvvision,  than  that  which  U 
snppoBed  to  wgaSaim  tin  nlation  between  landlord 
aadMBast. 

ft  h  ddMtfire  in  two  rital  parUculars ;  tlie  land  - 
lord  fast  ao  proteeUoo  agaloit  the  ftandalent  tenant, 
nd  the  Imimving  tenant  hai  bo  eecarity  for  his  im- 

The  waDt  of  the  first  protection,  has  led  to  a 
fiMtfbt  system  of  ftraud  and  illegal  oombination. 

TV  whole  oode^  tboag;h  enacted  by  landlords,  is, 
in  sofne  pir&iaiari,  very  unfavourable  to  thecneelves, 
sod  hsTcs  them  often  at  the  mercy  of  the  knavish 
oeo^fler.  Take^  for  instance,  the  law  as  it  afi'ecls 
tfaeaingnees  of  leases.  They  can  discharge  them- 
k)t«  fhin  all  future  liability  by  assignment  over. 
We  ire  aware  that  this  is  doubted,  but  it  has  been 
fioUished  by  such  inveterate  usage  as  to  be  now 
eooHdered  s^led.  Suppose  rent,  reserved  by  lease, 
to  fill  due  on  the  29th  of  September,  on  the  28th  the 
■ssignee  strigns  to  a  pauper — a  beggar  in  the 
itreeta— then  leaves  the  premises,  and  pays  no  rent 
fur  the  half  year,  minus  one  day,  he  has  been  in 
occnpttioB.  He  has  broken  no  covenant  in  the 
lean;  be  wu  out  of  possession  before  the  rent 
beeine  dot  g  1^  no  action  founded  on  the  lease 
csa  tbst  rat  lie  recovered,  and  that  lease  being 
■till  snfa^Mhi^  em  an  action  for  ase  and  oecupa- 
tioo  be  umtained  ?  This,  we  brieve,  has  never 
bees  tffed;  and  except  the  Aoftn of  the  assign- 
mnit  could,  as  to  the  half  year  which  has  elapsed, 
be  trealed  as  fraudulent — with  a  view  to  prosf>ective 
dUcharge  from  liability  it  has  been  held  notfraudo- 
teiit— we  knbw  hot  how  that  form  of  action  could 
bf  motRlaiaed. 


Nor  is  it  easy  to  determine  how  the  same  instru- 
ment can  be  considered  fraudulent  for  one  purpose^ 
and  bond  fide  for  another.  It  was  executed  the  28th 
of  September,  with  a  prospective  view  to  disohai^ 
the  liability  of  the  gale  day  of  the  i29tht  as  well  as 
every  subsequent  one.  But  the  mischief  ends  not  here, 
if  the  assignee  be  merciful,  he  will  send  the  key  to 
th^  landlord,  if  not,  he  places  his  pauper  assignee 
In  possession,  and  the  landlord  most  allow  that 
man  to  remain  another  half  year  In  ooeupation  of 
a  dilapidating  house,  before  an  ^eotment  can  he 
brooght  for  its  recovery—  the  expense  <^  whieh  he 
roust  bear. 

Surely  this  is  a  great  evil,  whieh  admits  of  euy 
remedy.  It  may  be  amwmtid,  that  the  ui^nM 
lessee  always  continues  liable  i  but  after  a  lapse  of 
years,  and  change  of  parties,  this  liability  ean 
rarely  he  enforced. 

There  is  a  considerable  practical  inconvetiience 
likewise  resulting  from  the  rule  of  law,  that  the 
action  of  ejectment  will  not  lie  where  there  is  no 
reversion.  It  will  be  found  not  an  unfreqaenc 
case,  that  the  lesmor,  having  allowed  more  than  a 
year's  rent  to  accrue,  finds  that  he  would  be  non- 
suited at  the  trial,  if  he  brought  his  ^ectment ;  not 
because  the  rent  is  not  doe,  nor  that  the  legal 
and  moral  liability  is  not  complete,  but  because  his 
lessee  holds  for  the  same  years  or  lives  as  himself^ 
and  he  is  obliged  to  remit  that  rent,  and  pay 
that  tenant  a  handsome  premium  to  get  rid  of  him* 
Surely  this  evil  is  susoeptible  of-  ewy  remedy. 

The  legislation,  of  a  fow  yem  sinee,  attemptedto 
remove  the  grievances,  to  which  tenants  were  satd 
to  be  exposed,  and  the  right  to  distrain  growing 
crops  was  taken  away.  It  had  probably  olteo  been- 
vexatiously  exercised,  but  its  removal  been 
fraught  with  the  most  pernicious  oonsequebcesy 
and  the  recent  oondnct  of  Irish  tenants  has  pro* 
dnced  the  painfol  conviction,  that  no  power  of 
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enforcing  an  boneat  obltntion  can  with  aafety  be 
withdrawn  from  the  landlord. 

That  power  In  the  hands  of  a  jndidous  m'Oprietor 
waa  moit  usflCbl,  more  by  way  (J'check.to  the  tenntW; 
than  for  practical  enforcMnent.  It  is  necessary,  itl  a 
country  like  ours,  that  the  former  should  have  the 
most  stringent  and  summary  powers  for  the  recovery 
of  his  rent,  and  of  bis  premises,  if  that  be  nnpald ; 
and,  simultaneously  with  the  inrestment  of  those 
powers  upon  bim,  should  be  passed  a  law  ^viog  the 
tenant  the  most  ample  security  for  money  expended 
In  lasting  improvements. 

The  want  of  such  a  law  before  the  agricultural 
interest  bad  received  its  late  shock,  retarded  the 
prosperity  of  the  country.  It  was  not  reasonable 
to  suppose  that  men  of  capital  would  expend  money 
on  a  fleeting  possession,  and  it  was  not  just  that  the 
permanent  product  of  their  labours  should  altoge- 
ther  become  the  property  of  the  landlord. 

In  England  the  same  law  would  beqnite  unneces- 
sary, for  there  the  landlord  leases  highly  improved 
premises^  with  an  excellent  habitation,  in  the  most 
perfect  order,  for  a  short  term.  In  Ireland  a  tenant 
takes  possession  of  lands  out  of  heart,  and  either 
without  a  dwelling,  or  with  one  not  much  better 
than  a  pig-stye,  and  if  he  improve  tlie  land,  and 
build  a  Bubstaatial  house  at  his  own  expense,  at  the 
termination  of  his  leasn  he  is  at  the  mercy  of  his 
landlord  as  to  increased  rent  or  eviction. 

This  circamstaooe  prevented  the  outlay  of  capital 
by  skilled  agriculturists  possessed  of  cafutal,  and 
eicept  the  Legislature  interpose  the  evil  cannot  be 
generally  removed  in  a  country  where  the  leasing 
powers  of  the  proprietors  are  so  restricted  by  family 
settlements.  In  an  agricultural  community  it  is  a 
matter  for  grave  observation  that  all  our  land  reTa* 
tlona  are  so  imperfect.  There  is  no  subject  of  greater 
INVotieal  importance  for  the  future  well-being  of  this 
country  than  that  of  landlord  and  tenant.  If  our 
anticipations  be  correct  the  deeply  incumbered  pro- 
perties of  the  West  most  be  sold ;  the  buyers  will, 
in  many  instances,  for  the  sake  of  self-preservation, 
be  the  puisne  creditors,  whose  capital  will  have  been 
sunk  in  their  own  incumbrance,  or  exhausted  in  pay- 
ing off  the  prior  ones.  They  will  not  have  means 
to  do  more  than  purchase  the  soil — the  raw  mate- 
rial—a good  tenant  farmer  class  will  be  required  to 
manufacture  the  fabric.  This  precedingobservation, 
though  writtoi  relatively  to  one  class  <n  purchasers, 
•dmits  of  general  application.  It  will  not  be  within 
the  pisp  of  the  fee  profirietors  to  improve  and  to 
baila  upon  every  farm  on  their  properties.  They 
most  ciUl  ID  aid  another  race  of  loen,  and  to  th«n 
they  must  g^ve  reaswable  inducements.  There  is 
no  greater  motive  for  human  action  than  that  which 
is  derived  from  the  assurance  tliat  the  labourer  shall 
,  reap  the  fruit  of  his  labours,  and  that  another  shall 
not  nap  what  tie  has  sown. 

A  well-prepared  digest  of  the  law  of  landlord  and 
tmant  is  an  essential.  We  trust  that  Mr.  Napier 
wiil  not  allow  another  session  to  pass  without  the 
devotion  of  his  abUitiies  and  energies  to  this  most 
osefal  undertaking,  in  which  he  can  command  the 
cordial  co-operation  of  every  well-tbinking  man  in 
the  oommonity.  Nor  is  it  one  of  great  labour  or 
difficulty*  it  only  requires  the  present  materials  to 


be  consdidated,  and,  in  some  [lariicalirs,  obTiad 
just,  improved. 

We  have  instanced  Mr.  Nqi^i^r,^  behaa- 
pressed  His  intentioQ  of  ^pa^eotly,  Md  pnd^ 
following  up  the  necessary  feSataa  io  oar  k« 
He  has  certainly  the  right  df- selecting  tbes(4«h 
which  he  will  proceed,  bot  we  vould  *atmh 
suggest  to  him,  that  the  reform  and  coui^^i 
that  we  have  suggested,  depiand  bis  wm 
ate  attention. 


HOUSE  OF  COMMONS. 

RKCnTBB  COMHITTBR. 

William  Tig-he  Hamilton,  Esq^m^. 
CContinuJ  from  p.  360.) 

1380.  With  regard  to  the  ease  of  jsdgstttb 
small  sum^  does  not  it  appear  almoit  OMoaq 
abolish  the  remedy  liy  a  recaver  forinilljri 
ments  ?~I  think  so.   For  instance^  I  tbink  i 
case  as  this  is  a  monstrous  hardship.  Tbe  < 
day  I  appointed  areceiver  underorderoftbcl 
for  a  debt  of  £10,  over  an  estate  of  £400 1] 
That  was  under  the  Tithe  Rent  chsige  Ad 

1385.  Can  you  state  what  you  think  ire  tbtli 
ing  evils  of  thU  system  as  bearing  apso  Ibei 
with  the  tenantry  ? — I  think  the  fint  eril  u 
tbe  tenants  are  subject  is  the  cost  of  Uieir 
think  that  a  very  great  hardslup.  A  tenutbi ' 
vate  owner  generally  pays  about  i2  foryihS, 
but  a  tenant  under  the  Court  caaoot  getbiH, 
for  less  than  £6  IDs. 

1389.  What  is  the  next  grievance  of  vUii]« 
think  that  the  tenants  under  tbe  Coorthuelar* 
plain  ? — The  next  grievance  \a  thattkf  «nt|i( 
a  lease  for  a  fixed'  term.  I  think  tULkiii|it 
hardship  to  the  tenant  that  the  bogatlMMMV 
get  is  seven  years,  which  may  determine  ImMB 
and  if  his  rent  is  £10  he  must  pay  i6  1<l  bit 
lease.  | 

1392.  Do  you  think  the  system  of  bid£i|lr-| 
land  a  judicious  one  ? — I  think  DDthiag  a 
worse ;  so  much  so,  that  in  my  office  for  ike||t 
two  or  three  years  I  have  discouraged  it 
I  possibly  can  ;  and  my  practice  is  i]iDOitii>™| 
now  to  direct  the  receiver  to  goammigftthti^ 
try,  to  circulate  handbills  in  the  nagbbotu^V 
to  get  into  local  communication  witli  tlie 
likely  to  take;  and  then  he  sends  up  '"".^ 
posals  from  different  tenants,  andlbctfUti^ 
upon  these,  as  nearly  as  possible  in  then^ii^ 
a  priviUe  owner  would,  through  faiiit|>'i'"' 
dedde  upon  (he  must  eligible  party,  ■^'^ 
reference  whatever  to  the  comparative  '"f'^ 
be  proposes,  but  entirely  with  refereneel)l>>*P 
bility  as  a  tenant  and  the  intrinsic  value  of 
Then  another  hardship  connected  witli  ilwf*" 
letting,  wliich  I  think  is  a  very  great  ooei  b  i" 
the  tenant  is.  obliged  to  incur  the  expsoie  of 
nizance,  which  is  either  perfectly  futile.  or>>^ 
not  futile  is  likely  to  be  very  injuriooi  to  iboK** 
are  inadvertently  drawn  in. 

1394.  Does  the  recognizance  in  fx^opt"'"' 
substantial  security  ? — 1  think  not.  Then  t^' 
this  further  hardship,  that  when  tbe  teMBC}  * 
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tcnniaed,  it  may  be  id  a  few  months  after  it  com- 
ueooe^  by  a  sa1e»  tbe  anfortunate  tenant  has  to  go 
to  the  expense  ci  gettine  that  recognizance  vacated^ 
which  he  cannot  do  for  lesa  than  £5  or  £6. 

1397.  GmrmtM.']  There  is  a  natural  indispontioo 
ie  the  Coort  where  there  has  been  a  long  established 
practioe*  without  some  legislative  sanction  to  alter 
{l? — No  doabL  Another  very  great  grievance  to 
wlueh  tbe  teotants  undw  the  Cowt  are  sabjeet  Is 
the  want  of  help  when  th^  get  into  diffitnilties; 
if  A  tenant  gets  embarrassed  in  any  way  it  is  a  very 
fair  thing  that  the  landlord  should  help  him,  but 
we  bare  no  power  whatever  to  do  that ;  and  there- 
fore when  (mce  the  Court  comes  over  a  tenant,  he 
is  pot  in  a  position  that  he  would  not  be  in  under 
a  private  landlord.  I  think  that  forms  a  very  im- 
ptwtant  item  in  his  grievances. 

1415.  Mr.  R.  B,  OiAoma.']  Is  there  any  other 
bardship  upon  the  tenants  ? — I  think  tbe  next  mode 
io  which  the  tenants  suffer  is  by  the  way  tn  which 
they  are  harrassed  by  some  receivers.  There  is 
nothing  mm  common  now  than  for  the  receiver, 
the  moment  his  account  is  passed*  to  rash  to  the 
teii«itry>  and  take  every  possible  means  to  otdlect 
the  rent,  in  order  to  use  this  rent  till  thirteen  months 
or  a  longer  period,  ff  he  is  not  called  upon,  has 
ebpsed ;  ao  that  in  that  way,  the  very  form  of  ac- 
coonting  acts  to  harrass  the  tenantry. 

1444.  Chaitfnan.'l  With  regard  to  1^1  proceed- 
ings against  the  tenantry,  do  you  thiuk  that  tbe 
character  of  the  proceedings  usually  adopted  to  re- 
cover tlw  arrears  of  rent  is  satisfactory  r— I  think 
they  are  most  unsatisfactory. 

1446.  Supposing  it  were  certified  by  the  officer 
that  so  much  rent  is  in  arrear,  and  that  were  really 
ascertained,  can  you  see  any  advantage,  eitlier  to 
the  estate  or  to  the  tenant,  in  allowing  the  process 
of  ejectment  to  be  gone  through,  or  an  action,  or 
any  (tf  those  jwoceedings? — None  whatever  in  the 
preaent  fiNrm  of  those  proceedings;  I  think  it  is  the 
greatest  possibla  advaaUge^ 

1447.  Then  if  you  were  improving  the  system, 
do  not  yon  think  that  it  might  be  very  materially 
improved  by  allowing  proper  steps  to  be  taken  in 
a  summary  way  as  soon  as  you  have  ascertained  the 
state  of  the  rent  account  ? — No  question  about  it. 

1448.  And  that  would  do  away  in  many  cases 
with  the  necessity  of  ejectments  and  distresses,  and 
tiie  consequent  expense  to  all  pardes? — Clearly;  I 
think  that  the  difficulties  which  exist  in  tbe  way  of 
^ectment  now  are  most  demoralizing  to  the  tenants : 
in  fact  it  enables  than  to  set  tbe  receiver  at  defiance, 
and  to  set  an  example  of  defiance  in  the  neigbbour- 
hoodf  and  that  sometimes  is  an  evil  of  the  greatest 

"'^^^Do  yon  think  that  the  opportnni^  which 
tbey  kaf«  ^postponing  the  discharge  of  thur  liabi  • 
lities  and  baffing  the  lecdver  by  protracted  litiga- 
tion, is  injorioos  lu  every  p4^t  of  view? — No  ques- 
tion about  it. 

1456.  Mr.  R,  B.  Os&orfw.]  In  your  Court  is 
there  any  inquiry  as  to  the  quatiScation  of  a  person 
proposed  to  be  a  receiver  ?<— There  isa  verbal  inquiry 
which  is  rather  a  negative  one,  whether  he  possesses 
certain  qnaUtiea  which  unfit  him  for  receiver ;  tot 
instance^  wtieUier  Iw  it  an  attorney  connected  with 


the  cause:  whether  he  is  an  attorney's  cleric;  whe- 
ther he  is  a  public-house  keeper.  That  is  according 
to  the  rule  of  both  CoortSi  indicating  the  very  low 
description  of  persons  thatare  liable  to  be  appointed 
receiver,  when  it  is  necessary  to  follow  such  a  rule. 

1457.  That  rule  was  made  by  Sir  Edward  Sug- 
den,  was  it  not? — I  think  it  is  a  rule  of  practice 
rather  ttmn  a  written  rule 

1458.  Are  yoa  aware  that  Sir  Edward  Sugden 
laid  down  certain  rules  by  which  no  attorney  in  the 
cause,  nor  attorney's  clerk,  could  be  appointed  a 
receiver  ? — Yes ;  I  only  spoke  of  public-house  keep- 
ers. 

1465.  Can  yoa  give  me  any  idea  what  the  costs 
of  a  receiver  are  to  the  estate  7 — His  poundage  is 
five  per  cent.;  by  an  analysis  of  the  150  accounts 
passed  before  me,  I  find  that  the  legal  expenses  for 
the  recovery  of  rents  come  to  about  12  per  cent, 
upon  the  sum  received. 

1 467.  Would  you  think  that  1 5  per  cent,  was  too 
high  to  put  it  at}  as  the  costs  of  the  receiver  ? — In 
the  case  of  certain  estates  I  should  say  it  would  be 
a  great  deal  more  than  that ;  in  the  general  run  of 
estates  which  have  come  from  the  hands  of  distressed 
landlords,  I  should  say  that  15  per  cent  was  alow 
average  for  poundage  and  costs. 

1488.  You  have  put  in  the  heads  of  a  IhII  ;  wOuM 
the  effect  of  that  bill  be  to  abolish  tbe  equity  side 
of  the  Court  of  Exchequer,  and  to  save  the  public 
expense  ? — It  would  save  the  public  £15,400  a  year, 
taking  from  that  whatever  might  be  necessary  for 
the  new  esablishment  in  Chancery,  wfiich  would 
not  exceed  £3,500. 

1493.  But  if  the  estates  now  cost  15  per  cent, 
for  managing,  would  it  not  be  possible  to  have  a 
plan  which  would  be  self-aupportiitg  without  charg- 
ing those  expenses  upon  the  Consolidated  Fund? — I 
think  so;  but  where  you  have  establishments  for  all 
legal  proceedings  charged  upon  the  State,  it  would 
be  departing  from  that  practice  to  charge  these 
particular  expenses  upon  the  owners  of  the  property 
which  is  so  unfortunate  as  to  be  brought  into  the 
Court,  niid  which  already  contributes  largely  to  the 
State  by  stamps  upon  the  proceedings. 

1497.  Would  it  not  be  possible  to  do  the  whole 
under  the  Court  for  seven  per  cent  ?—!  think  not, 
because  part  of  the  system  which  1  should  strongly 
recommend  would  require  a  large  staff* of  clerks  and 
surveyors,  who  should  be  at  the  disposal  of  the 
Auditor -general,  to  go  into  the  country,  »nd  to  be 
as  it  were  his  eyes,  to  inspect  the  estates  and  report 
personally  to  him  upon  every  question  of  improve- 
ment or  every  other  matter.  I  think  that  would 
swallow  up  a  very  large  part  of  the  maximum  pound- 
age. 

1504.  But  in  your  opinion  nothing  can  be  worse 
than  Uie  present  state  of  the  maniwemeut  of  pro- 
perty under  the  Court  of  Chancery  ?— Nutliing  can 
be  worse. 

miUam  Maoarinay  M*Cay,  E$q^  Jmiu29,  l&lft. 

15S&  Mr.  R.  B.  Of&onw.]  Will  you  aUte  your 
profesrion  ?— I  am  a  solicitor. 

15S4.  Are  you  acqudnted  with  the  management 
of  landed  property  in  Ireland  ? — Yes ;  I  have  been 
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vhether  it  would  be  giving  tlie  Act  a  retroactive 
operalioiif  to  hold  that  it  extendi  to  releaies  macte 
before  it  passed." 

The  learned  writer  has  w  atudioualy  gusfdut 
faiuMttlf  in  the  expression  of  his  opinion,  ust  it  is 
difficult  to  determine  to  which  wde  it  inclines ;  be 
states  the  donbt,  and  leaves  it  unsolved ;  we,  bow- 
ever,  conjecture,  that  be  is  of  opinion  that  the  Act 
extends  to  releases  prior  and  subsequent  to  its 
passingi  because  he  considers  it  "questionable 
whether  such  a  construction  would  be  ^ving  it  a 
retroactive  operation,"  and  affirms,  that  '*  there  is 
nothing  in  the  expressions  used  in  the  enacting 
clause,  to  prevent  it  extending  to  releasee  execoted 
before  the  passing  of  the  Act." 

We  entertain  so  sincere  a  respect  for  the  sound- 
ness of  his  judgment,  that  we  arrive  at  a  different 
conclusion,  with  considerable  distrust  of  our  own, 
and,  as  we  differ  from  what  we  assume  to  be  his 
opinion*  we  hope  we  have  misinterpreted  it ;  bat 
we  cannot  read  the  whole  preamble  of  the  clause 
without  doing  violence  to  the  English  language,  or 
feeling  impressed  with  the  idea  that  it  relates 
alone  to  future  releases.  It  spealis  of  a  judgment 
affecting  lands  in  Ireland,  and  the  owner  of  it» 
being  willing  to  release  a  portion  of  such  lands, 
evidently  refering  to  a  future  act  by  hiro,  and 
where  it  speaks  of  retaining  its  validity  it  uses  the 
words,  "  which  it  u  intended  should  remain  subject 
to  such  judgment."  In  the  whole  preamble  there 
is  not  a  single  word  referrable  to  the  past,  whilst 
every  expression  relates  to  the  present  or  the 
future.  And  the  enacting  clause  appears  to  us 
studiously  confined  to  future  releases ;  the  future 
**ahan,"  IS  the  operaUve  word.  Unaffected  by  the 
Statute,  the  question  is  one  of  extreme  nicety,  and 
we  shaU  looit  forward  to  Ita  nltimate  decition  with 
interest. 

One  of  the  judges  of  the  Court  of  Common  Pleaa 
was,  we  ^resum^  absent  dnri^  the  azsnmeqt,  at 
least  he  did  not  sign  the  eertifioatek  and  the  other 
members  of  the  Court  adopted  the  ancient  practice 
— better  honoured  in  the  breach  tlian  the  observance 
— of  returning  their  certificate  without  assigning 
their  reasons  for  the  conclusions  to  which  they  had 
arrived.  When  difficult  questions  are  tlius  submitted 
to  Courts  of  Law  it  would  be  extremely  satisfactory 
to  learn  as  well  the  judgment  as  the  processof  rea- 
soning which  led  to  it.  And  the  wholeaome  practice, 
introduced  by  Lord  Mansfield,  and  sanctioned  by  sub- 
sequent general  usage,  of  giving  the  grounds  of  bis 
opinion,  would  appear  to  exist  as  strongly  now  as 
wh«i  that  ornament  of  our  profesMon,  by  a  smes  of 
masterly  dedsions,  delivered  in  the  most  perspiouoos 
mid  elegant  language,  laid  the  foundation  of  our 
commercial  code.  And  If  the  remark  be  generally 
tme^  it  would  appear  peeoliariy  applicable  to  cases 
aent  hy  reason  of  their  difficulty  by  the  head  of  one 
eoort  for  the  ad^ce  and  assistance  of  the  collective 
wisdom  of  another.  And  yet  in  these  instances  alone 
our  Courts  of  Law  rest  satisfied  with  an  answer  to 
the  questions  submitted  to  their  coosideratioa,  leav- 
ing to  conjecture  and  in  mystery  the  aigomenia  and 
reasons  which  led  to  their  opinion. 

The  present  state  of  the  law  of  judgmenu  in 
Inland  is  extremely  unsatisfactory,  even  as  mnttided 


by  the  hasty  l^iislation  of  the  past  seiiioD,  «hH 
hat  disturbed,  without  aettling  iL 

An  hbtwlcal  dcetdi  of  the  rise  aaAiproneii  of 
this  ntade  of  asauranca^  o£  iu  effect  opon  the  landed 
and  commercial  interests  of  the  ooaatij,  tonther 
with  a  statement  of  the  changes  whidi  have  beea 
lately  made,  of  the  different  incidrata  attaduu  to 
the  different  species  of  judgments,  and  a  collecttM 
of  the  cases  bearing  upon  each  would,  we  ihoaid 
think,  be  very  acceptable  at  the  present  mmm. 

It  would  certainly,  to  the  lawyer  who  hHfeint 
to  consider  the  subject,  and  somewhat  of  a  phjloKh 
phical  turu  of  mind,  be  a  subject  of  onridiniiie 
interest,  as  well  as  of  considerable  praotia]  hscfi 
to  himself  in  the  pursuit  of  bis  pr^eama, jf 
treated  worthily,  coodudve  to  his  future  faah 

The  Irish  lawyer,  who  desires  lileruy  dWiMNi 
by  the  publication  of  law  works  baa,  urfbitimidT, 
to  earn  it  at  his  own  expense,  tbepressBtdtpniai 
state  of  the  prtrfieision  and  of  law  pablialungnBte. 
ing  the  authorship  any  legal  woik  of  pnUsM 
unremunerative* 

HOUSE  OF  COMMONS. 
Rbceiteb  Comkittbk. 
WUUam  MMMuimty  M*C^  &q^~Jmt  99. 

(ConHnued  from  p.  3<4.) 
1534.  That  includes  minors  and  all  ?— It  doe. 
It  may  be  necessary  to  explain  that  it  liwitligrat 
difficulty  we  arrive  at  anything  like  certaintj  apoa 
this  point,  for  there  is  no  means  patent  to  tbe pub- 
lic or  to  the  profession  of  knowing  the  eiact  loioniit 
of  property  under  either  of  those  couru.  E?a  with 
the  assistance  of  the  return  laid  befbn  PariiuKot, 
we  can  only  approximate  to  it.  Tbe  pipet  ^aA 
I  hold  in  my  hand  is  an  abstract  of  tberetonrftte 
Court  of  Exchequer,  which  gives  a  rental  oC£lK^ 
a  year,  but  that  sum,  I  think,  is  much  ondcr  the 
true  amount,  because  it  professess  to  give  oslj  thw 
recrivers  who  have  passed  thmr  aco«ini&  The 
Court  of  Chancery  gives  m  return  for  each  oftfat 
years,  1B44,  1845,1846,  1847.  of  those  nteina 
only  who  have  passed  aoeounta  in  those  Tsan.  Not 
the  Committee  are  aware  that  tbe  mie  ofaeooggi. 
ing  is,  that  when  a  receiver  is  first  ^jpointed  it 
has  15  months  to  account,  and  that  foreacfanth 
sequent  account  he  has  13  months,  fiat  the 
Committee  are  probably  not  awareof  aootbcrnle 
of  the  Court,  that  ifthe  period  for  aucooatinghapptu 
to  fall  in  the  montli  of  August,  the  time  foraMOOit- 
ing  is  eictended,  without  any  applicadoa  to  tht 
Master,  to  November,  I  think  the  lOthofNoTeabcr, 
so  that  in  the  case  of  a  newly  appointed  nearer 
whose  time  for  accounting  would  exiureiaAn^ 
it  i^rtunlly  gives  him  18  months,  and  in  Ac  eve 
of  an  old  receiver  it  virtually  gives  bfm  16  ouDds 
to  account,  besides  wliich  the  time  for  aooooatflf 
is  frequently  extended  by  the  Master,  lo  tbit  !■ 
those  four  years  it  is  not  likely  that  am  noeiw 
baa  accounted  more  than  three  times;  And  likkg 
that  as  an  average,  there  wQl  appear  a  gnwreiitil 
under  the  Court  of  Chancery  of  £903,883  in  1847, 
which,  added  to  that  in  the  Court  of  Exdteqoff, 
makes  £1.059,:!85.  That  would  be  tbe  reuiU  sup- 
posing that  there  was  tbe  same  noflibor  of  kostsi 


Digitized  by 


THE  IRISH  JURIST. 


367 


in  1644  M  in  the  other  yem;  bat  that  wu  not  the 
cue^  for  moy  ne*  reoainrt  were  appointed  u 
Mh  flit  the  ftnowti^  year^  aome  of  whom  had  only 
leeonnted  tvtee^  and  aome  only  once,  np  to  tin 
date  of  the  retom  j  and  It  must  also  be  taken  Into 
eonrideration  that  this  return  eonid  not  gj^'e  an  ac- 
count of  any  reoravers  who  have  been  appointed 
Bince  October  1646,  for  their  time  for  accounting 
would  not  expire  in  1847.  Therefore,  for  these 
Tcaaoos,  I  add  ono-fourth  and  say,  that  in  1847 
there  wis  at  the  very  least  £1,300,000.  a  year. 
Now  Master  Brooke  has  told  the  Committee,  that 
in  hii  oflBco  the  average  amount  of  rental  over  which 
be  appoints  recovers  is  £3,000.  to  £4,000  a  week. 
Taking  H  at  £8,000.  a  week,  it  will  amount  in  his 
office  to  £1SO,000.  a  year  for  the  40  weeks  he  sits. 
Ftv  the  four  Masters  that  would  be  £480,000.  in 
1848^  and  taking  the  half  of  that  sum  for  the  three 
terms  gone  by  in  1849,  it  would  make  a  total  exeeed- 
'mg  two  miHiona  of  notaL 

I&35b  Aaanming  that  there  is  now  that  amount 
<tf  rental  under  tin  Courtt  what  is  your  opinion  of 
tlie  cost  per  oent.  at  present  paid  tor  the  manage- 
nwat  of  that  property? — As  nearly  as  I  can  estimate 
it,  I  would  say  that  it  cannot  be  under  15  per  cent. 

I53&  How  much  would  that  amount  to  per  an- 
nam,  on  the  grose  rental  you  have  named  ? — Fifteen 
per  cenL  upon  two  millions  is  £300,000. 

1537.  I>o  you  mean  to  tell  the  Committee  that 
£300,000:  a  year  is  now  spent  upon  the  management 
of  these  estates? —  I  do  not  tlunk  so,  because  the 
whole  renml  is  not  collected.  I  never  knew  the 
rental  of  an  estate  under  the  Court  of  Cbanoery 
folly  coUecLed.  Mr.  Henry  Darley,  an  officer  of 
the  RoUs  Court,  suted,  as  the  result  of  his  eipe- 
rieoce  in  the  Rolls  Court  for  many  years,  that  no 
eeCaCe  io  the  Court  of  Chancery  ew  yielded  more 
than  two-thirds,  and  in  a  great  many  cases  not 
more  than  on»4alf  the  sum  it  would  yield  to  the 
DWiMr  iMT  dm  estate  if  under  hfs  own  management. 

153&  Then  what  sum  would  you  say  la  probably 
now  beiagspentonthemanageroentoftheseestates? 
— Taking  as  the  average  that  two-thirds  o(  the 
rental  ia  received,  15  per  cent,  upoo'tbat  would  be 
£200.000. 

1539.  You  say  that  15  per  cent  is  the  present 
XMt  of  management? — How  do  you  calculate  that 
L5  per  cent.  ? — There  is  the  receiver's  poundage,  5 
per  cent.  Then  the  receivw's  costs  come  to  about 
>  per  cent.  I  came  to  that  conclusion  from  a  great 
raraber  ni  large  estates  which  appear  to  be  manured 
in  the  most  eoonomical  way  as  to  costs.  The 
great  majantj  sie  small  estates,  which  in  proportion 
are  mnchtfaa  more  eapemiTe.  Therefwe  taking  one 
with  anollMr,  I  arrive  at  the  oondusion  that  5  per 
cent,  eomidienedra'a  coeta>  X  estimate  the  whole 
eoet  at  15  par  oent.  at  leaM,  including  the  plaintiff's 
and  owwn-eoats,  in  relation  to  the  muiagement 
of  the  estate  by  the  reoriver,  the  passing  of  his  ac- 
count, and  applications  to  Court 

1540.  Haveyonknownnumerousiostanceswhere 
it  exceeded  15  per  cenL? — Many;  many  where  tt 
las  exceeded  the  rent  of  the  estate. 

1 546.  Is  it  your  opinion  that  a  more  direct  mode 
)f  commuoicatiiH;  with  and  directing  a  receiver 
rould  be  desintlw  ? — I  should  say  it  would  be  most 
leeirmble. 


1548*  Doyou think  the present^stem  of  aoooont- 
ing  a  good  one? — Not  at  ^(  H  ia  comluroD^  un- 
satisiaotory,  ud  expensive. 

1664.  Do  you  think  the  proceeding  by  i^eh- 
ment  against  tenants  la  an  (^cadous  remedy? — I 
should  raink  qmte  the  contrary,  ncept  io  caaes  where 
the  tenant  is  a  solvent  person;  it  is  difficult  and 
tedious  to  arrive  at  an  actual  attachment,  and  in 
vOTy  few  cases  is  it  operative. 

1556.  How  has  the  law  which  prevents  the  grow- 
ing crop  being  distrained  afi^ed  the  receiver ?-^U 
is  one  of  his  difficulties.  I  believe  it  is  very  genwally 
the  practice  for  fraudulent  tenants  to  assemble  their 
neighbours  by  moonlight  and  cot  and  carry  off  the 
crop  before  sunrise. 

1558.  From  what  you  have  stated,  does  not  it 
appear  that  the  recover,  to  save  hinuelf,  moat 
frequently  put  the  estate  to  the  expense  of  staterooit 
of  nMa? — Certatnlyi  if  a  receiver  wishes  to  keep 
himself  imrmleaai  he  most  be  almost  recfclesa  aa  to 
expense.  If  tiie  Master  directs  ejectments,  the  es  - 
tate pays  for  those  ^eetments; 

1669.  Can  you  stale  to  whet  oitent  in  yonr  opi- 
nion the  property  of  Ireland  Is  charged  with  incum^ 
bnmoes  ? — With  respect  to  jndgmenu  it  is  very 
difficult  to  ascertain  that,  for  although  there  ia  a 
rejpstry  of  judgments,  a  great  many  are  restored 
and  re-regisfered  over  and  over  again;  but  aa  to 
mortgages,  I  find  that  in  the  ten  years  ending  the 
Slat  of  December  1847,  the  number  of  mortgagee 
registered  in  Ireland  was  upwards  of  7,000,  repre- 
senting a  principal  sum  of  about  £17,000,000,  fai 
ten  years,  and  in  the  same  time  Uiere  were  regis^ 
tered  jointures  and  annuities  which  affeeted  rentala 
of  estates  to  the  amount  of  half  a  million  per  annnnii 
For  that  class  of  encumbrances  alone  it  woold  take 
a  milUon  and  a  half  of  rental  to  pay  tiw  interest  upon 
themj  that  is,  for  mortgages  and  annnitiee,  witlumt 
taking  into  account  jodgnwDts  that  are  not  eollateral 
with  mortgages. 

1660.  Have  yon  examined  the  returns  furnished 
by  the  Courts  Cbanoery  and  Equity  Exchequer 
as  to  the  properties  under  their  receivers,  and  can 
yon  state  what  is  the  general  class  of  properties  under 
receivers  i* — Generally  a  small  dass  of  properties. 

1561.  What  propwtioD  of  them  are  uoder£l,000 
a  year? — About  three-fourths  in  value  are  under 
£1,000.  a  year. 

1663.  Mr.  R.  B.  Othome,'\  I>oe8  that  apply  to 
both  Courts  of  Equity  ?— There  is  a  slight  difference 
between  them.  In  the  Court  of  Chancery,  five- 
sixths  of  the  whole  are  nndw  £1,000.  a  year,  and 
in  the  Court  of  ^whequefi  thrae-fourths  of  tiie 
whole  in  value. 

1565.  C&urman.]  From  your  experience  do  you 
suppose  that  thoee  vary  sroall  oases  are  oases  of 
judgments? — I  would  suppose  so.  In  die  Court  of 
Chaneery  I  classified  1,000  eatatei^  the  account* 
for  wbieh  were  passed  in  the  year  1847  and  the 
latter  part  of  tfae  year  1846k  [The  number  of  estatea 
and  aeoonnta  pasaed  in  1647  did  not  amount  to 
1,000;  they  amounted  to  about  800;]  Of  those 
1,000  eetates812  were  under  £1,000  a  year,  and 
178  above  £1,000  a  year,  of  the  m2  estates,  6Stt 
were  under  £500  a  year,  and  166  above  £600.  a 
year.  Then  of  the  6^  under  £500  a  year,  117 
did  tt<A  amount  to  £300  a  year,  170  did  not  amount 
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to  £200.  a  year,  and  164  did  not  amoant  to  £100. 
a  year.  I  found  that  in  the  latter  claa*  thwe  were 
many  as  low  as  £30.  or  £20  a  year,  and  aom*  ai  low 
aa  £15,  a  year.  The  178  eautes  above  £1,000,  a 
year  are  Ihiw  clateed;  1 13  under  £2,000,  31  under 
£3,000, 1 8  under  £4,000. 8  under  £5,000,  1 5  above 
£5,000,  of  which  aome  are  as  large  as  £24,000, 
a  Year. 

1576.  Is  it  considered  the  duty  of  the  receiver 
in  craditon*  saila,  to  look  to  the  good  caUivation  of 
the  land,  or  to  see  that  the  tenanU  observe  the  oo- 
vflMUits  in  their  leasea?— .TbeoreUoaUy  it  may  be» 
bat  not  in  practice. 

1582.  Do  you  ooniider  the  lyatem  of  Jetting  by 
the  Court  and  the  tenure  to  be  injurions  to  the 
estate?— Moat  injurionat  it  is  calculated  to  prevent 
a  tenant  improving  his  land;  he  is  not  certain  even 
of  seven  years'  tenancy ;  if  the  cauae  termiuatsa  his 
tenancy  terminates;  no  tenant  would  IM  liltriy  to 
expend  money  in  improving  the  land. 

1583.  Did  you  ever  know  of  a  tenant  on  a  seven 
yeara*  lease,  under  the  Court,  to  lay  out  money  in 
Improving  his  holding?— I  know  of  but  one  instance, 
and  in  that  case  the  effect  was  that  the  teuant  took 
the  land  again ;  it  was  a  rent  eaceeding  £aoO.  a  year 
and  he  had  to  pay  £80.  a  year  increased  rent,  from 
oompetition. 

1587.  What  alteration  do  you  think  ought  to  be 
made  In  the  mode  of  managing  tboee  estates?— I 
would  say  that  the  olfieet  abould  be  to  bring  the 
management  of  them  aa  nearly  aa  poaaible  to  the 
manner  In  which  a  private  geoUsman  woald  iuaut 
open  hit  agent  managing  his  tatatft 

1588.  Do  you  think  that  tbore  ought  to  be  « 
power  of  expending  part  of  the  reou  in  improving 
the  property  ?— Decidedlv ;  there  ahouM  ben  power 
to  do  that  which  a  wise  landlord  would  do  fbr  his 
own  estate;  the  word  "improvement,"  I  think, 
scarcely  conveys  an  idea  of  what  we  mean  in  Ireland 
by  improvement;  it  requires  a  sum  to  be  expended 
npon  land  to  prevent  it  from  getting  worse,  to  keep 
It  ftom  deteriorating;  we  should  rather  eall  it 
"maintainingr  yoomaygoonimprovinglaodtoany 
extent,  but  there  is  a  sum  which  is  really  necessary 
to  be  expended  in  maintaining  and  to  keep  the  land 
In  heart;  and  that  clam  of  expenditure  I  think  the 
reMlver  should  have  the  power  to  make,  such  as 
draining ;  very  often  a  large  tract  of  land  is  covered 
with  water,  and  deepening  the  bed  of  a  river,  which 
would  ooat  but  a  few  poanda  to  do  it,  would  carry 
off  the  water;  very  often  tenants  an  put  to  serioua 
inoonvenieneea  by  having  very  bad  roada  through  the 
lands ;  that  class  of  improvement  ought  to  be  done  ; 
it  would  give  employment  to  the  people,  and  would 
•Umulate  their  industry;  I  have  heard  gentlemen 
talk  about  the  right  to  spend  creditors'  money  in 
such  things;  I  do  not  Uke  that  view  of  it;  if  you 
do  not  give  some  employment  upon  the  esUtaa  in 
Ireland  you  will  increase  the  poor-ratm  upon  those 
estates,  and  thore  poor-ratea  will  become  the  first 
eharge  upon  the  estate;  en  that  khe  ereditor  ia 
Ininfed  in  that  way. 

1597.  Mr.  R.  B.  OfAonsa.]  You  were  the  person 
who  nrindpany  drew  op  the  suggestioDa  which  are 
ambodied  in  this  paper  before  the  CommittaeJ— 
Yea. 
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DUBLIN,  OCTOBER  27.  1849.  | 
— • — 

We  give  in  ■  Supplement  to  thia  Number  the  Act  | 
for  ilie  Sale  of  Incumbered  Estates,  together  with 
tbe  Gewral  Orders  publialted  od  the  18th  iiutaat ; 
aud  we  pwpoee  to  offer  such  observations  on  both  I 
from  Ume  to  time,  as  may  suggest  themselves  to  us  1 
u  okTuL  W«  •hould  have  giveu  the  Orders  last  ; 
week,  hut  Oft  sutbeotic  copy  had  been  theu  pub-  : 

lisM.  ; 

We  sbatl  also  give  rapid  and  carefully  prepared 
reports  (tf  th*  cn— 0  decided  by  the  Commisslooers. 
Id  this  Nuaher  we  shall  only  touch  upon  the  gene-  1 
nl  character  of  tbe  measure  in  its  complete  form, 
ooeoftbe  boldest  experiments  short  of  an  entirely 
Dew  eode  <rf  real  pn^wrty,  ever  attempted. 

That  it  will  be  very  geDerally  tried,  the  nature 
of  the  measura  itseli^  and  the  depreMod  aud  in- 
cunbered  anwnstaaees  of  the  landed  proprietors 
km  little  rooon  to  doubt. 

And  yet,  Iwfore  taldng  the  plunge,  the  owner  or 
Incumbrancer  should  couatder,  because — another 
new  feature  in  legislation — once  taken,  there  is  no 
reealing ;  by  the  48th  general  order,  which  is  as 
binding  upon  the  suitor  as  a  statute,  "  no  petition 
aktll  be  withdrawn  or  dismissed  without  the  leave 
of  the  Conmissioners." 

Tbe  uller  is  oifered  these  advantages,  that  when- 
ever an  ineombrance  affects  the  inheritancet  the 
propenr  can  be  sold,  and  an  indefeasible  title  given 
to  liie purchaser;  that  the  costs  of  the  judicial  snle 
are  certainly  so  much  less  than  they  would  have 
been  under  a  decrtfe  of  a  Court  of  Lquity,  by  the 
uviog  of  office  fees,  and  probably  very  much  less 
b|  tbedhnioiihed  number  and  length  of  the  plead- 
ings—if indeed,  the  proceedings  under  the  new 
courtcan  be  called  pleadings ;  and  the  further  boon 
i»  profiered,  that  tliose  costs  shall  form  the  first 
charge  npou  tbe  fund. 


It  has  been  apprehended  that  the  Act  will  drop 
still-born  for  want  of  purchasers,  but  unquestion- 
ably the  inducement  to  buy  under  this  tribuaal  is 
the  greatest  ever  yet  offered. 

Certainty  of  title,  and  no  expense  of  investigat- 
ing iu  If  there  were  no  glut  in  the  market,  it  is 
plain  that  sales  under  this  court  should  bring 
higher  sums  than  those  made  by  private  cnutraet  or 
by  the  established  Equity  tribunals.  The  purchaser 
bids  for  the  estate,  and  d^lucts  comparatively 
nothing  from  the  purchase-money,  on  the  score  of 
eosts  of  tiUe.  If,  then,  the  supply  could  be  regu- 
lated, to  as  not  to  deluge  the  market,  so  far  as  the 
Act  is  coueerned,  it  confers  a  benefit  upon  tbe 
owner  who  may  anticipate  a  surplus— if,  indeed, 
there  be  any  auch  owner  now  in  Ireland — and  if 
not  upoo  him,  upon  the  puisne  creditor,  and  that 
in  two  ways— diminishing  the  cost  of  bringing  the 
article  to  sale,  and  enhancing  its  value  when 
brought. 

One  of  the  gravest  ol^eetions  ui;ged  to  tlie  mea- 
sure was,  that  the  interests  of  creditors  and  of 
remainder-men  woidd  not  be  sufiiciently  protected, 
and  that  In  the  denre  to  give  '<  currency  to  land," 
tbe  rights  of  those  who  bad  claims  upon  it  would 
be  sacrificed. 

Unquestionably  the  powers  conferred  upon  tbe 
Conunissioners  are  very  arbitrary,  and  In  a  former 
article  we  ventured  to  auggest  that,  in  order  to 
preserve  uniformity  of  design,  they  would  act  pru- 
dently by  leaving  the  suitor  as  unshackled  in  his 
mode  of  operation  as  possible.  The  general  orders 
carry  out  our  views  on  this  point  \  they  are  numer- 
ous, but  they  relate  principally  to  matters  of  form 
and  of  routine.  That  which  prescribes  the  mode 
of  proceeding  is  the  5th  order,  and  directs  "  that 
proceedings  shall  be  commenced  by  petition,  to  be 
addressed  and  framed  according  to  the  forms  to  be 
approved  of  by  the  Conmisaioners,  and  every  auch 
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petition  shall  be  sigued  by  the  petitioner  or  his 
attomeyt  and  shall  Iw  accompanied  by  an  affidavit, 
verifying  the  material  facts  therein.'' 

Further  than  by  reference  to  the  forms,  there  If 
no  direction  aa  to  what  searches  should  t>e  made, 
and  although  the  fomiH  prescribe  that  the  incum- 
brancers shall  be  speciBed,  it  would  appear  that 
they  need  not  necessarily  have  notice  of  the  pro* 
ceedings,  until  an  absolute  order  for  the  sale  has 
been  pronounced. 

Nor  do  we  obswe  any  machinery  provided  for 
the  protection  of  the  rights  of  persons  under  disa- 
bility, except  in  those  cases  in  which,  by  the  46th 
general  order,  the  Commissioners  shall  appoint  a 
person  to  net  in  the  nature  of  a  guardian,  or  next 
friend,  and  this  will  be  in  thoee  instances  in  which 
they  concave  such  an  appointment  to  be  necessary. 
There  is  no  de6nition  of  what  those  oases  are.  The 
coarse  of  proceedingi  we  presume,  will  be,  that  one 
of  the  Commissioners  will  peruse  the  petition,  and 
read  the  title  in  the  same  way  as  any  counsel  at  the 
Bar,  and  having  ascertained  the  incumbrances  ap- 
pearing upon  the  abstract,  and  the  parties  entitled 
to  the  Ufe  estate  and  inheritance  in  the  lands,  wilt 
direct  notice  to  be  served  upon  them,  and  if  there 
be  no  cause  sliewn  by  any  of  the  parties  served, 
an  absolute  order  for  a  sale  will  then  be  pronounced. 
Tills  is  our  conjecture  (  the  frame  of  the  orders 
as  we  shall  point  out  hereafter,  does  not  lead  us  to 
any  certain  conclusion  of  our  correctness.  This 
course  imposes  considerable  labour  and  considerable 
responsibility  upon  the  Commissioners.  When  we 
use  the  won  *'  responsiUlity,"  we  apply  it  in  a 
moral  not  a  legal  sense  i  on  them  will  depend  the 
protection  of  absent  parties,  and  they  will  require 
to  peruse  the  title  with  as  keen  a  seruUny,  as  if 
retained  at  the  Bar  by  a  purchaser. 

The  rule  caveat  emptor  made  purchasers  lynx- 
eyed  in  tlie  investigation  of  title,  now  that  the  court 
warrants  title,  tliey  have  no  object  in  probing  it, 
nor  in  seeing  that  every  party,  who  by  possibility 
could  have  an  interest  in  the  lands  has  had  notice 
and  is  bound ;  by  this  removal  of  personal  risk,  tlie 
onu»  is  shifted  completely  from  them,  and  the  re- 
sponsibility is  made  official,  with  this  remarkable 
differeoce  to  the  incumbrancer,  that  if  overlooked, 
he  is  absolutely,  so  far  as  the  lands  are  concerned 
—and  Uie  money  will  soon  follow  the  lands—with- 
out remedy. 

The  (dd  prindpla  gave  greater  chances  to  the 
creditor*  the  uew  one  mav  be— we  do  not  say  it  is 
— better  adapted  to  a  pobtical  emergency. 

A  perusal  of  the  rules  shews  us  that  the  Com- 
misrioners  -in  a  manner  very  praiseworthy  to 
themselves — have  promulgated  none  to  diminish 
their  own  labours.  On  the  contrary,  they  might 
have  prepared  rules  which  might  have  materially 
lightened  them ;  for  instance^  they  might,  with 
sbght  modification,  have  adopted  the  I38tb  general 
order  of  the  Court  of  Chancery,  requiring  uie  opi- 
nion of  counsel  to  be  obtained  that  the  title  is  good, 
or  oonld  be  made  so,  by  the  removal  aS  the  d^ects 
indicated.  The  statement  in  the  forms  does,  how- 
ever, impose  an  honorable  responsibility  on  counsel 
in  this  respect 

The  Act  is,  in  fad^  an  experimoit  in  more  ways 
than  one;  the  transfer  erf  the  real  property  of  the 


country  is  propoaed  to  be  accompUshsd  ta  t  dm 
measure,  by  the  penooal  labour  of  the jodsob 
chamber,  and  without  the  assistance  «(  onu^ 

This  was  a  nggertion  ori^nally  given, ««  m, 
by  Ijord  Langdale,  in  his  endenee  Mare  tb«K^ 
Property  Commissioners,  the  sxpeoie  fonncH 
borne  by  the  suitor,  is  transferred  to  a  pidl  u  tic 
Exchequer.  We  shall  allow  no  selfish  profeiBooil 
views  to  prejudge  or  condemn  the  experimeot  % 
are  but  entering  upon  it,  and  we  trust  tbi,  ia  ■> 
event,  the  country  may  be  benefitted,  but  te  ce^ 
fess  the  general  orders  leave  os  still  rather  b  Uk 
darit  as  to  the  proceedings  of  the  Conouagga^ 

Thus  the  8th  general  order  provides  tiaih  met 
iu  which  a  conditional  order  f<»- a  sale  lUlbiBijg 
the  names  or  general  description  of  the  pntiei  to  be 
served  therewith  must  be  stated ;  andtbeSMp. 
neral  order,  and  those  which  kiOaw  k^uAt^ 
relate  to  the  distribution  of  the  pordaK.^ 
lead  to  the  Inference  that  for  the  first  tine  the  ig! 
cumbrancers  on  the  estate  will  have  notieeof  ibe 
sale,  for  it  is  not  until  an  absolute  jorder  fiir  ■  nJe 
shall  have  been  pronounced  that  advertiaefMatiiic 
to  be  issued  for  creditors,  and  tiist  the  Cobmb. 
stonera  "  shall  direct  what  further  infonution  shdl 
be  procured  respecting  the  title  of  allpiitieitotlR 
premises,  and  to  the  incumbrances  aJfoctiBathemt, 
and  what  searches  or  furthwsear^shoi^l  bende 
in  relation  thereto." 

The  Commissioners  have  given  thesud*Mafl)d( 
latitude  in  their  proceedings,  no  one  otdar  BBadn> 
semble  its  predecessor,  but  each  be  msda  pn  n 
nat^  as  in  an  action  on  the  ease  at  lavs  sn  nit 
for  each  new  ease.  An  incumhranew  noM  to- 
tainly  be  a  litde  aurpriaed  to  find  thst  uitnfale 
order  had  been  pronounced  for  thesibeflkspn- 
perty  on  which  he  had  lent  his  moutff,  mAKvffot' 
tunity  given  to  remonstrate,  and  shew  am  t^im 
the  sale,  if  any.  We  do  not  suppssethiitnbctht 
intention  of  the  Commissioners,  bat  we  regret  tUl 
their  orders  are  not  a  little  JWMe  n^idt  spoo  ik 
pmnt. 

— ♦ — 

Wb  this  week  close  our  extracts  from  the  endoKt 
given  before  the  Committees  of  the  HooKoCCiia- 
mons  by  legal  men  on  thoee  quastioaBiri«bR)aed 
to  the  most  important  changes  iwopesed is  UKbi 
of  Ireland. 

HOUSE  OF  COMMONS. 
Poor  Law  CoMMmat. 

(CoHtinued  from  p.  816.) 
WaHam  N«a»bn  Hancock,  Siq^Mt^%m. 

9955.  Mv.Brighl.'\  What  is  your  prdwu?- 
I  am  a  practising  barrister,  of  five  yean'  anlif- 

9956.  Do  you  hold  any  idtuation  b  tbe  Uuinr- 
sity  of  Dublin  at  this  time  ?— Yes ;  I  bve  ben  ftr 
the  last  three  years  Archbishop  Whstdj**  ptb- 
sor  of  political  economy. 

9997.  Is  it  your  opinion  that  the  priocipka 
what  is  called  a  Parliametary  title  might  beateod- 
€d  to  sales  of  land  without  the  interveationof  coS' 
missiunersi  you  heard  what  Mr.  LawMoiaidu|ioi 
that  point?— I  entertain  averysimibrnevtoibl 
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Mr.  LawMM  hu  exprened  upon  that  point ;  and 
that  is,  tbatif  the  registry  of  deedi  and  die  r^s- 
frj  of  judgmnti  be  put  in  a  proper  state  on  the  plan 
tint  I  have  eoBsidered,  and  which  is  very  similar  to 
wl«t  Hr.  Lawson  has  mentioned,  thtti,  after  due 
ggtlee  to  all  parties  on  the  register,  a  person  having 
t  power  of  sale,  may  sdl  at  a  public  sale,  and  the 
pgrehsser,  oo  paying  the  money  either  to  the  party 
idUi^  ("i  in  any  of  the  encombraneers  give 
notiee,  lod^g  the  moMy  in  court,  should  get  a 
ParlitBaitary  title.  It  would  be  in  fiict  applying 
tiie  dodrine  of  what  la  called  naifcet  overt  to  lan£ 
yiith  regard  to  chattel  property,  tf  H  is  aold  in 
paUie  market,  the  purchaser  acquirea  a  thle  to  the 
prop^y  by  ita  being  so  sold,  and  I  propose  to 
estsbli^  p^odical  land  sales,  which  should  he 
ileefDed  market  overt  with  regard  to  land,  and  then 
tbtt  the  principle  which  applies  to  chattel  property 
ihould  extend  to  the  sale  of  land. 

9998.  Do  yoa  think  that  by  that  means  you  would 
obriate  the  danger  of  collosive  sales,  by  which  en- 
ouDtHweers  would  he  liable  to  be  defrauded? — I 
tbiuk  so,  for  this  simple  reason ;  that  if  an  estate 
were  sold  aftw  due  advertisemwit,  and  due  notice, 
in  pi^Uc  market,  widi  a  Parliamentary  tide,  I  think 
it  voold  be  sold  for  its  full  market  value.  If  the 
oKNH^  afUng  froon  that  sale  Im  placed  in  eonrt  so 
caeoBibnuieCT  can  be  defranded,  because  be  baa  a 
fitsd  which  is  the  Ibn  DMiket  value  of  the  land  wfaieh 
was  lus  aeenri^. 

9999.  Bat  when  you  consider  how  many  persons 
do  not  see  plaearda,  and  know  aothiDg  of  noUoes,  do 
yoa  not  think  tlut  there  would  be  a  great  liability 
of  partiea  who  had  an  interest  in  land  being  dispoa- 
•eased  of  it,  and  the  money,  instead  of  going  to  them, 

expended  in  such  a  manner  as  perhaps  they 
not  ^Bacover? — That  could  not  happen,  for 
this  reason;  thatthe  name  of  every  party  having  an 
iatarest  io  the  land,  or  having  an  encumbrance  aifect- 
isg  a  particolar  portioR  of  the  land,  with  his  resi- 
iiSueb,  woold  be  entered  in  the  r^iatry,  and  when 
a  ssle  was  iBteaded  notiee  must  be  given  three 
■ootbs,  or  forhapa  six  nuniths  previoudy  to  every 
one  of  tbow  partflBa,  that  a  sale  waa  to  take  place 
of  tbe  laid  on  a  paiticalar  day ;  tbey  would  have 
fun  notiee^  and  if  they  thought  that  the  land  was 
goiiig  too  ebeap  they  c<Kdd  buy  it  theoaelTea. 

I00I8.  Mr.  Bright.']  Do  yon  tbhik  It  desirable 
to  subetitote  aone  sim^e  form  of  charging  land  for 
the  variooa  BMtboda  of  mortgages,  reoognizaaces, 
and  crown  boDd8?-«-YeB;  I  tliimc  it  woold  be  well 
to  have  some  simple  plan,  that  instead  of  different 
methods  of  charging  land  there  would  be  one  me- 
thod. There  is  one  point  with  regard  to  judgments 
upon  vhidi  I  would  make  an  observation;  I  beUeve 
that  the  CommisrionerB  of  Her  Hqesty's  Treasury 
have  power  under  tlie  Act  irf  last  Session  to  conao- 
lidaCe  the  registry  of  judgments  with  the  registry  of 
deeds;  these  are  now  smarate  offices,  and  I  would 
suggest  that  the  two  offleesof  r^^atry  should  be 
consolidated. 

1002&  Boppoae  the  law  with  regard  to  judg- 
ments and  rimilar  ehai^  to  ronain  unaltered,  can 
yoa  snggest  any  improvement  in  the  law  with  re- 
gard to  the  regutratiou  of  judgments  ? — Yes.  At 
present  the  memorandum  of  the  j  udgment  is  required 
to  cwtun  the  name  or  title  of  the  cause  or  matter 


in  which  the  same  has  been  made  or  prmionnoed* 
the  names,  and  the  usual  or  last  place  of  aliod^  and 
title,  trade,  or  professtoa  of  the  plaintiff,  if  dMsre  be 
any  such,  and  of  the  defendant  or  person  whose  es- 
tate is  intended  to  be  affected  by  the  judgment,  the 
court  in  wbidi  the  jo^^ment  or  rule  has  been  pr<H 
noonoed,  the  date,  and  the  debt,  damages,  and 
moniea  thereby  recovered  or  ordered  to  be  paid.  1 
wonid  au^eat  that  the  offioe  for  regiatration  of 
jodgmenta  alwdld  be  consolidated  with  the  office  for 
the  regiatration  of  deeda.  IbelivetheLordsofthe 
Treaanry  have  power,  uider  the  Act  of  last  Session, 
to  eAct  tUa  emaolidation.  I  would  au^eat  that 
the  nMHwrandum  of  every  ftitnre  judgment  or  aind- 
lar  dtarge  be  required  to  contain  the  names  of  the 
townlands  and  the  nombera  of  the  tenements  less 
than  townlands,  both  taken  from  the  Ordnance  Sar> 
rey,  with  the  numbers  of  the  Ordnance  sheets,  and 
the  interest,  Jreehcdd  or  leasehold,  or  sub-leasehold 
of  any  degree  in  such  townlands  or  tenements  on 
which  auch  judgment  is  intended  to  be  a  cdiarge; 
that  auch  memorandum  be  regiatered  as  well  against 
the  name  of  the  defendant  or  person  whose  estate 
ia  intended  to  be  affected  aa  it  ia  at  present,  as  alao 
againat  the  townlands  and  tenements  named  therein ; 
that  tho  reaide&oe  of  the  i^aintiff  be  roistered  under 
the  townlands  and  tenements  to  be  diwged ;  that 
every  notice  aant  to  such  pbuntifl^  atsuehreridence, 
b«  mffidently  served  on  bin,  and  that  the  pbdntiff 
mav,  on  dhange  of  resideneeb  >pf^y  to  the  r^iatm 
and  have  his  new  residence  entwed;  that  in  caae  the 
defendant  or  person  whoae  estate  ia  to  be  affected 
1^  any  judgment  should  become  entitled  to  any  lands 
not  mentioned  in  the  meuKvandum  first  registered, 
the  plaintiff  may  present  a  further  memorandum, 
mentioning  such  landa,  and  have  the  jodgment  rcigia- 
tered  against  them. 

lOOJM.  Do  you  af^rehend  that  a  proper  system 
of  registiy  would  have  much  effect  in  diminishing 
the  costs  of  Chancery  suits  for  saleaof  land? — Yea; 
there  ia  a  great  deal  of  delay  and  expense  when  a 
Chancery  suit  is  instituted  in  inquiring  who  are  the 
parties  ratiled  to  incumbraneea,  and  what  are  tho 
amounts  ttfUidrincnmbrancei.  Thle  would  be  dia- 
doaed  io  Uie  first  instance  in  one  page  of  tberegia- 
try  with  regard  to  any  portion  of  the  land,  a  oopy 
of  which  would  g^ve  the  infivmation  whidi  is  now 
only  obtained  after  a  great  deal  of  trouble  in  the 
Court  of  Cbancoy. 

10025.  Would  not  an  improved  registry,  such  as 
yon  recommend,  be  objected  to  on  the  ground  that 
it  would  disclose  private  affairs? — Yes,  it  might;  but 
I  think  that  could  be  entirely  obviated  upoa  the  plan 
auggested  by  tlie  Real  Property  Commisaioners  in 
England,  wfaidi  was  to  have  the  names  uid  residen- 
ces public  but  to  have  the  amount  and  other  parti- 
ctdars  of  the  judgment  kept  in  the  same  biiol^  but 
private  so  aa  not  to  be  disdosed  unleas  to  peraoaa 
having  a^hority  fnun  partiea  intererted  in  the  sub- 
ject to  inspect  tbemi  that  other  pocaons  should  not 
inspect  the  anuMint  or  the  nature  of  the  eha^ ;  tha* 
th^  should  merely  know  the  names  and  reaidenoea 
of  the  partiea  entitled  to  notice;  that  ia  all  tlie  public 
requirea  to  know  for  the  purposes  of  notice;  and 
then  wlien  the  Court  of  Clianoery  required  the 
amount  to  be  known,  or  partiea  themselves  wislied 
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to  diMlose  the  amowit.  It  oonld  bft  divclosed  In  a 
very  simple  manner. 

10026.  With  regard  to  the  regietry  of  deeds, 
have  yoa  any  observadoo  to  make.  Yon  have  heard 
the  evidence  which  has  been  given  by  Dr.  Longfield 
and  Mr.  I^wsoo;  is  there  anything  with  regard  to 
that  point  which  you  would  wish  to  state  to  th« 
Committee? — With  regard  to  that,  I  would  suggeM, 
that  the  memorial  of  Ute  deed  be  reqoired  to  con- 
tain the  names,  not  only  of  the  parties  to  the  deed, 
but  Ot  all  parties  taking  any  estate  or  interest  under 
it  on  which  judgments  can  attach,  and  of  all  tnistees 
ud  other  parties  who  in  oonseqaence  of  the  deed 
should  receive  notice  of  any  sale  the  land,  that 
the  memorial  be  required  to  conutn  the  residences 
of  all  such  persons,  in  the  same  manner  as  each 
m«norandum  of  a  judgment  or  simlhr  oharga  is 
required  to  contain  such  residenoeB  now.  That 
parties  be  enabled  to  record  a  change  of  residtince, 
end  that  notice  at  the  re^sterd  residence  be  conclu- 
sive on  all  parties  for  the  purposes  of  a  sale.  That 
the  memorial  be  required  to  contain  the  names  of  the 
towulands  and  numbers  of  the  tenements  less  than 
townlands,  both  taken  from  the  Ordnanoe  Survey, 
with  the  numbers  of  the  Ordnance  sheets,  and  the 
interest,  whether  freehold  or  leaxehold,  or  sub-lease- 
hold of  any  d^ree,  In  such  townlands  or  tenements 
to  be  affiscted,  by  roistering  such  memorial,  and  that 
no  other  description  of  the  Unds  to  be  aifbcted  be 
required.  That  such  memorial  be  registered  as  well 
agunst  the  mme  of  every  grantor  In  such  deed,  as 
abo  against  the  townlands  and  tenements  named 
therein,  and  in  a  separate  index  against  the  grantees 
talcing  any  estate  or  interest  cm  whMi  judgmcBte 
can  attach.  I  propose  this  last,  namely,  having  a 
separate  index,  because,  as  judgments  are  to  be  re- 
quired to  roister  their  judgments  against  particular 
portions  of  land,  I  think  it  only  fair  to  afford  them 
the  facility  of  ascertaining  what  lands  parties  are 
entitled  to  on  which  a  judgment  can  attach. 

10043.  Mr.  BrirhU  I  asked  you  whether  there 
was  not  land  in  Irwmd  held  under  patent,  with  re- 
vmioo  to  the  Crown? — Yea;  I  believe  that  that  is 
an  impediment  to  the  transfer  of  land  peculiar  to 
Ireland;  I  am  not  aware  that  it  existe  to  anytiiing 
like  the  same  extent  in  England:  aomeof  tlie  grants 
from  the  Crown  in  particular  counties,  and  made  at 
particular  periods,  contain  reversions  on  the  failure 
of  issue,  or  of  mate  issue.  In  almost  every  investi- 
gation of  title  it  is  necesssry  to  search  the  original 
patent  of  the  grant  from  the  Crown,  tosee  whether 
it  is  in  this  way  or  not.  Now,  the  suggestion  which 
I  would  make  on  this  subject  is,  that  the  Commis^ 
sioners  of  Woods  and  Forests  be  required  to  register 
against  the  townlands  or  tenements  afieeted  by  such 
reveraiooB  the  existence  of  such  reversions,  so  that 
In  every  case  where  it  was  not  registered  there  would 
be  no  oeoasioo  to  search  to  see  whethw  such  rever- 
sion existed  or  not.  I  think  then  that  tiie  Commis- 
sioners of  Woods  and  Forests  should  institute  an 
inquiry  into  the  value  of  such  reversions,  and  having 
inquired  carefully  into  that,  should  proceed  to  .seU 
tbem  under  their  pover  of  sale  and  exdiange,  and 
that  the  parties  under  limited  interests  should  be 
enabled  to  charge  the  iniieritaooefor  the  purpose  of 
iMiying  up  rach  revershms. 
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COU&T  OF  COMMISSIONERS  FOR  THE 
SALE  OF  INCUMBERED  ESTATES. 

October  24.  1849. 

The  Right  Hon.  Bahon  Richards  (Chief  Com- 
Dusmner)  said — Thw  being  the  first  public  sitting 
of  the  Court  for  the  Sale  and  Transfer  of  Incum- 
bered Estates  in  Ireland,  as  established  under  the 
Act  of  Parliament  passed  in  the  Sessions  hotden  in 
the  12th  and  13th  years  of  the  reign  of  her  Ma- 
jesty Queen  Victoria,  It  may  be  right  briefiy  to 
call  attention  to  some  matters  connected  vith  the 
establirfninnt  of  this  Conrti  and  with  the  conrse  of 
proeednre  whitsh  it  ia  onr  intention  to  have  adopted 
fiir  the  porpoae  of  eanylng  ont  the  provinons  of 
the  Statute.   The  Aet  of  Parliament,  from  whence 
all  our  jurisdiction  is  derived,  appears  to  have 
received  the  Royal  assent  on  the  28th  of  July, 
?849,  and,  shortly  after  that  time.  Dr.  Longfleld, 
Mr.  Haigreave,  and  myself,  bad  the  honour  to  be 
appmnted  Commissioners  by  her  M(\jesty,  pursuant 
to  the  Ist  section  of  the  Act;  and  with  alt  conve- 
nient speed,  afterwards,  wO)  the  Commissioners, 
BssetaUed  tc^lier,  and  proMeded  to  Arame  a  code 
of  ndea  tat  regulating  the  course  of  procedure 
under  the  Act,  and  for  securing  the  due  execution 
or  the  powers  vested  in  us,  and  giving  effect  to  the 
provf^ona  and  objects  of  the  Act.   These  rules 
we  were  eiubled  to  lay  before  her  Majesty's  Privy 
Council  in  Ireland,  for  th^  approbation  or  amend- 
ment, on  the  18th  Septembn',  1849.   Some  of 
these  rules  that  right  hon.  and  learned  body  were 
pleased  to  strike  out  altogether,  and  to  alter  others ; 
and  on  the  t7th  of  October,  1849,  the  Privy 
Council  were  pleased  finally  to  dispose  of  the 
matter,  and  to  express  their  approbation  of  the 
rules  as  so  altered  by  them,  and  immediately  after- 
wards the  rules,  as  so  altered,  were,  as  I  under* 
sund,  enrolled  in  the  High  Court  of  Chancery, 
as  required  by  the  lOth  section  of  the  Statute,  and 
that  being  done  we  have  thought  it  right  to  name 
tiiia  day,  b«ng  the  earliest  that  we  could  well 
appoint,  for  the  opening  of  our  Court.   I  may 
mention  that  certain  of  the  rules  whidi  we  have 
laid  before  the  Privy  Conndl,  relative  to  matters 
of  form  merely,  and  to  the  mode  of  commencing 
and  oontinuing  prooeedinn  in  our  Court,  ana 
though  wefidl  that  we  had  suffident  autliority  of 
ourselves,  under  the  9th  section  of  the  Act,  to 
frame  rules  and  regulations  of  that  descriptiun, 
witboat  requiring  the  approbation  of  the  Privy 
Counol,  we  thought  it  would  be  more  satisfactory 
that  the  entire  of  the  proposed  plan  and  frame- 
work of  our  courfc  should  be  laid  before  the  Council, 
rather  than  a  mere  fractional  portion  of  our 
intended  practice,  leaving  it,  however,  to  that 
learned  body  to  deal  with  the  rules  generally  ia 
whatever  way  tb^  might,  in  their  wUdom,  think. 
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proper ;  and  accordingly  the  Privy  Council,  con- 
sidering it  unnecessary  that  their  approbation 
should  be  required  in  respect  to  matters  which  fell 
within  our  own  authority,  under  the  9th  section  of 
the  Act,  did,  as  I  understand,  strike  out  all  tboae 
rules  which  appeared  to  them  to  partake  ot  that 
character.  But  they,  no  doubt,  also  varied  other 
rules,  which  we  submitted  to  them,  in  many  impor- 
tant particulars.  I  mention  these  matters  chiefly 
to  account  for  our  haying  introduced  into  a  s^Mt* 
rate  code,  and  upon  oar  own  authority  alone, 
certdn  of  Uiose  forms  and  Erections  which,  if  the 
matter  were  unexplained,  it  might  be  supposed 
the  Privy  Coundl  had  diasented  ftom;  but  that 
is  not  the  cas&  We  are  quite  aware  that,  where- 
ever  the  Privy  Coundl  varied  or  expunged  auy  of 
the  rules  submitted  to  them,  except  upon-  the 
grounds  that  I  have  mentioned,  we  had  no  autho- 
rity to  retain  those  rules  so  disapproved  ot,  nor 
have  we  any  disposition  to  assume  the  authority  of 
running  counter  in  any  respect  to  the  judgment 
of  that  learned  body.  With  regard  to  the  rules 
themselves,  it  would  be  taking  up  time  unne- 
cessarily if  I  were  to  attempt  here  to  state 
them  either  in  detail  or  otherwise ;  all  persons 
who  are  desirous  of  making  thenuelves  acquainted 
with  the  subject,  would  do  well  to  study  attentively 
both  sets  of  rules  and  forms — I  mean  thoeeapproved 
of  by  the  Privy  Council  and  those  emanating  from 
ouraelves,  and  propounded  upon  our  o«n  authority. 
We  have  endeavoured  to  make  all  those  rules  as 
plain  end  as  dear  as  we  could,  and  tliose  that  have 
been  framed  under  the  10th  section  of  tbe  act  having 
in  thdr  present  state,  received  the  sanction  of  such 
distinguished  perscmagee  as  presided  ut  the  Council 
Board,  1  should  hope  they  will  not  be  found  very 
difficult  to  be  understood.  But,  considering  the 
novelty  of  the  subject,  we  think  it  right  to  invite 
those  who  intend  practising  in  the  Court  to  com* 
municate  freely  with  us,  in  case  of  any  difficulty 
arising  in  their  minds  in  regard  to  auy  of  those 
rules.  Such  communication,  however,  must  be 
made  in  public,  and  at  the  sitting  of  the  Court,  and 
not  in  any  other  manner,  or  at  any  other  time. 
Having  said  this  much  upon  the  sul^ect  of  our 
general  rules  and  orders,  I  would  next  observe  that 
although  we  (the  Commissiouers)  are  uow  perfectly 
ready  and  most  anxious  on  our  parts,  to  proceed 
with  the  biuinesa  of  our  Court,  yet  I  do  not  well 
see,  bow  we  eun  advance  a  step,  until  some  fit  and 
proper  place  shall  be  provided  and  prepared  fof'  us 
in  which  to  hold  our  nttiugs,  and  more  espedally 
a  place  in  which  tbe  office  business  of  our  Court 
can  be  carried  on,  and  where  the  pleadings  and 
documents  connected  with  the  business  of  our  Court 
can  be  deposited,  and  safely  kept,  and  filed,  and  re. 
gistered.  It  is  not  to  be  expected  that  our  secre- 
tary can  keep  all  those  pleadings  and  documenta 
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about  his  person,  or  even  in  his  own  domicile;  and 
I  would  not  think  it  right  that  valuable  papers  and 
muniments  of  title  and  deeds  should  be  lodged  with 
our  officer,  until  he  shall  have  a  safe  and  oonveoieDt 
place  in  which  to  deposit  them.    I  trust,  however, 
thst  ere  long  we  shall  be  provided  with  all  neces- 
sary accommodation  for  the  purpose  of  carrying  on 
the  business  of  our  Court ;  indeed  I  have  every 
reason  to  believe  that  his  Excellency  the  Lord  LieU' 
tenant,  and  the  government,  are  most  anxious  to 
second  our  effort*  to  obtain  that  accommodation 
with  as  little  delay  as  possible.   But  until  tlus  ac- 
commodation shall  be  obtained,  I  greatly  fear  that 
the  business  of  the  court  must  be  very  much  im- 
peded.  I  do  Dot  feel  that  it  is  within  my  province 
to  touch  upon  the  general  policy  of  this  measure, 
except  to  say,  that  nothing  shall  be  wanting  on  the 
part  of  the  Commissioners  to  carry  out,  as  far  aa  in 
them  lies,  the  great  object  which  the  Legislature  had 
in  view  in  enacting  this  law,  and  we  hope  and  trust 
that  public  expectation  may  not  be  disappointed. 
Upon  the  subject  of  sales  before  us,  I  would  wish  to 
call  particnlar  attention  to  our  sixteenth  rule  ;  and 
chiefly  because  that  rule  establishes  a  practice  es- 
sentially variant  from  the  practice  of  every  other 
Court  of  Equity  both  in  England  and  Ireland.  By 
that  rule  we  have  concluded  ourselves  from  opening 
any  sale  by  reason  of  an  advance  in  the  bidding 
merely.    Many  persons,  I  dare  say,  will  disapprove 
of  the  prindple  of  that  rule,  but  we  do  not  expect 
to  please  all  parties,  we  can  only  say  that  the  prin- 
ciple of  that  rule  engaged  our  most  earnest  and 
anxious  consideration ;  and,  upon  the  deepest  re- 
flection, we  arrive  at  the  conclusion  that  the  prac- 
tice of  opening  sales  {W>m  time  to  time,  by  reason 
of  an  advance  in  the  biddings,  was  calculated  to 
damp  very  much  the  ardour  of  bona  fide  purchasers, 
to  delay  the  final  completion  of  the  sale  and  wind- 
ing up  of  the  cause;  and,  in  fact,  more  or  less  to 
damage  all  parties  interested  in  the  case.    It  is  es- 
sential, however,  that  this  most  important  alteration 
in  the  mode  of  procedure,  in  rfispect  to  the  sales  of 
property,  should  be  very  generally  known,  and  we 
trust  it  will  obtain  universal  publicity  ;  on  the  other 
hand,  to  guard  against  a  collusive  or  fraudulent 
attempt  to  have  property  knocked  down  at  a  gross 
undervalue,  we  have  reserved  to  ourselves  a  power 
by  the  fifteenth  rule,  to  adjourn  the  sale  of  any  lot 
il^  in  oar  opinion,  the  highest  price  offered  is  clearly 
inadequate.   This  is  a  power  which,  I  appreheDd, 
we  riiall  very  seldom  have  occasion  to  exercise,  and, 
most  likely,  never  shall  exercise  except  where  we 
have  reason  to  suspect  something  in  the  nature  of 
fraud  or  contrivance  in  the  case.    It  is  right,  how- 
ever, that  we  should  have  such  a  power,  to  be  used  or 
not  as  the  circumstances  of  the  case  may  appear  to 
render  necessary.    Indeed  I  have  heard  it  said  by 
some,  and  I  have  read  something  of  the  same  kind 
also,  that  unless  we  are  prepared  to  sacrifice  all 
property  brought  into  our  Court  we  shall  not  be 
able  to  effect  sales.    I  don't  know  whether  it  is  ex- 
pected that  I  should  enter  at  any  length  into  that 
subject.    But  I  presume  it  is  not,  ana,  for  myself, 
I  must  confess  I  have  no  disposition  to  prophecy 
one  way  or  other  on  that  point.   All  I  shall  there- 
fore say  is,  that  I  see  no  well-founded  reason  why 
.  peraona  deriroui  of  inveating  capital  in  a  profitable 


manner  should  refrain  from  doing  k  in  tbenQrchi 
of  land  in  Ireland,  and  especially  in  the  putu! 
of  land  to  be  sold  under  our  Court ;  fw,  fiw,  ^ 
will  have  a  dear  and  indefeasible  title  not  depwd 
ing  upon  the  preservation  of  any  sncicDt  deedi  or 
charters,  or  on  the  accuracy  ofseardietjoron  tbe 
opinions  of  counsel ;  but  deriving  its  validitt  froo, 
the  statute  under  which  we  are  scting ;  «. 
condly,  they  will  have  a  clear  possession,  fne 
all  claims  of  tenancy,  save  those  sabject  to  tbi^ 
the  property  is  ezpreesly  sold ;  hut  diicflj  thenar, 
chaser  under  oar  Court  will  obtun  tbe  beoefit  oT 
his  contract  at  once^  and  not  be  delayed, «  a  joige. 
times  the  case,  for  years,  not  knowing, op^ioom^ 
the  latest  moment,  whether  his  pun^  nto^ 
on  or  off.   As  to  the  olyectioD  I  have  hen  ^ 
against  purchasing  in  Irelaud,  ariring  out  of  tbe 
present  state  of  this  country,  I  sball  only 
that  if  we  reflect  upon  the  calamitooieTeDtioftlke 
last  four  years,  it  is  not  surprising  thst  tlie  Kite  (tf 
society  in  Ireland  should  be,  to  a  ceruio  esieot  it 
least,  disorganised.    We  have  had  by  the  awful 
visitation  of  Providence,  I  may  say  four  HiccwiTe 
years  of  partial  famine,  accompanied  with  ptttilegct 
and  wretchedness  unparalleled ;  aad  it  bai  ben 
our  fate  during  the  same  time,  to  hare  had  tcodt 
of  laws  to  work  out  which,  even  in  better  tioti, 
could  not  fail  in  their  commencement  to  piM 
verely  upon  many — I  mean  the  poor-law  ictfc  Bat 
this  state  of  things  is  not,  I  trust,  to  lait  fw  ew; 
and  I  confess  I  have  strong  hope  and  expecUti« 
that,  ere  long,  we  shall  see  Ireland  eme^iog  fim 
her  present  condition,  and  ridog  into  t  nore  tk- 
vated  and  healthy  state,  both  morally  ud  pfajij. 
cally,  than  we  have  ever  yet  known  ber  (o  enjo;, 
With  regard  to  the  frauds  attempted  bjteotiiu  on 
their  landlords  in  carrying  away  thor  erofit  ud 
stock  to  avoid  payment  of  their  lawful  Mti  ud 
engagements,  I  have  every  confidence  that  Buch  i 
state  of  things  will  not  have  continuaiiee ;  udihu 
contracts  between  landlords  and  tenant!  will  be  ob- 
served with  the  same  fidelity  in  Ireland  aa  ehevhere. 
But  however  fraught  with  matter  for  observiticn 
the  present  state  of  Ireland  may  bc^  it  iinotfotne 
to  enter  npon  that  wide  field ;  there  are  fir  nore 
competent  persons  engaged  in  conuderiog  vhilii 
best  to  be  done  for  the  improvemeat  and  aDeBon- 
tion  of  onr  country,  end  I  shall  Dot»  therefore,  be 
tempted  to  pursue  this  subject. 


Secoito  Sitting. — Ocfo&«rS5, 1649, 
Tbe  Right  Hon.  Babor  Richabds,  Cbief  Com- 
missioner, said : — That  a  doubt  had  been  soggetie<l 
to  the  Court  on  the  construcUon  of  the  5tii  geseml 
order,  requiring  the  petition  to  he  accompiued  bv 
an  aflidavit  verifying  the  material  facts  thnfui  \  ukI 
the  question  is,  whether  it  is  necessary  to  re-Uale in 
the  affidavit  the  facts  and  other  maUer  in  tiie  peiim 
We  consider  it  to  he  a  sufficient  compliince,  if  ibr 
petitioner  stata  that  he  has  read  tiie  facts,  &^  ud 
that  they  are  true.  It  might  so  bappeo  that  be 
might  be  scrupulous  of  swearing  to  his  belief  ofthe 
truth  of  every  fact ;  it  is  sufficient  if  he  doe» », » 
to  the  material  facts.  In  a  case  where  the  incuio- 
brance  originally  affected  the  whole  property,  an  J  ilif 
latter  has  become  divided,  it  will  not  in  thetei 
instance^  necessary,  perhaps,  to  have  lepanUe  peti- 
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tiou;  one  will  at  fint,  benffident,  andftirther 
diiecdon,  if  necussrf,  ean  be  given  on  the  grant- 
iog  the  conditional  order  for  a  tale.  Objections 
have  been  made  to  our  scale  of  fees.    We  do  not 
proto  to  include  therein  every  item  that  may  be 
charged ;  we  have  framed  tbem  as  a  guide  to  our 
officer  in  his  taxation  of  coats.    Wo  wish  to  make 
tht  fees  remonerative  in  proportion  to  the  trouble 
and  expense  incurred,  and  shall  be  glad  to  have,  on 
tbissut^ect,  any  suggestioos  emasatiitg  from  the  re- 
spectil>le  body  of  soltoitorg.   When  the  proceedings 
here  are  after  Decree  we  do  not  think  that  it  is  ne- 
cessary that  the  Decree  annexed  to  the  petition  should 
be  attested  by  the  officer ;  an  attested  copy  is  but  a 
corapared  copy,  and  if  the  affidavit  state  that  it  is  in 
eveij  respect  similari  the  actual  signature  of  the 
dicer  will  be  npnae—iary.    As  to  any  difficuttiee 
that  my  arise,  we  shall  be  ever  aoeessible  and  will- 
iogto  answer  any  queationa  on  the  rales  and  direc- 
lion^  if  arising  out  of  or  relating  to  a  petition 
beTore  us.   With  r^ard  to  the  oonstructioo  of  the 
Act  partiee  raoat  rely  upon  themselvea,  or  consult 
couueL  If  any  aoeh  qwaliona  should  arise  in  a 
case  before  na  we  will  then  answer  them  as  best  we 
wn.  The  course  of  proceeding  we  intend  to  adopt 
vill  necessarily  cause  much  of  our  business  to  be 
done  in  the  office.    When  the  petition  is  lodged, 
tlte  Cotamissionera,  or  one  of  them,  will  read  and 
consider  it  tn  bia  chamber,  and  then  make  such  or- 
der tbereoB  as  he  may  think  proper,  either  order  a 
sJe,  or  direct  notices  to  be  served,  and  on  whom, 
or  require  such  further  information  as  he  may  deem 
□eeeanxy. 


usT  OF  oFnccaa  appoiittbd  bt  thb  cokkis- 
aroNERs. 

Stephen  W.  Flanagan,  Eaq.,  Barrister-at-Law, 

Secretary. 

Henry  Carey,  Esq,  Barrister-at-Law,  Clerk  and 
Examiner. 

ilobert  King  Piers,  Esq.,  Solicitor,  Notioe  Qerlc 
Richard  Aagutine  Fitagerald,  Esq.,  Solicitor, 

General  Clerk. 
Andrew  Armstrongs  Esq.,  SoUflltor,  Clark  and 

AoxHintant. 


CAP.  LXXVII. 
AN  ACT  FURTHER  TO  FACILITATE  THB  SALE 
AND  TRANSFKR  OF  INOUMBERBO  ESTATES 
IN  IRELAND. 

MJnfy,  1849. 
WHCkEfc!)  it  u  expedient  that  ftirther  bcilitiet  dieuld  be 
•/»tn  for  the  ule  and  transfer  of  Incumbered  Estates  !n 
IrAa»i.  Be  it  enacted,  therefore,  by  the  Qoeeo'a  moM 
Excrilnt  Hajnty,  by  and  with  tbe  advice  sod  conmnt  of 
the  l<H^  ifHritnal  and  lempord,  and  comraona,  in  this  pre- 
sent PaHiMMt  aawmbled,  and  by  the  authority  of  tbe  same, 
thtt  H  duO  and  may  be  bwful  for  Her  Majeaty,  by  warrant 
or  warranti  mier  the  Rojal  Sign  Manu^  to  appoint  any 
Danber  of  pertona  not  exceedior  tbree  to  be  Commiaaionera 
under  Ail  ut  during  Her  Majeaty's  plenare.  and  upon 
efe7  vacancy  in  the  office  of  any  surh  Commiasionw  in 
like  manDer  to  appoint  •ome  other  penon  to  such  office,  and 
ibe  Hid  penou  lo  to  be  from  lime  to  time  appointed  shall 
Of  Commiwioners  for  the  eiecution  of  thii  act,  and  ahall  be 
staled  The  Commissiooerii  sale  of  Incumbered  Estates 
in  Irdrntd." 

i.  Audbe  it  eoaclcd,  that  the  Commivionera  abaK  oauae 
toWaadeaSealbrthnrCoBiaifaaioa,  aadshsU  cause  to 


be  sealed  thoewithall  orders,  conveyances,  and  other  inatru- 
mentji  made  by  or  proceeding  from  the  Gommissionen  in 
pursuance  of  thia  act ;  and  alt  aiidi  orders,  conveyances,  ud 
other  instnimeola,  or  Copies  thereof,  purporting  to  be  sealed 
witfa  the  sed  of  the  Coraaiiaeioners,  sball  be  reerired  ia 
evidence  witboat  any  further  proof  thereof. 

3.  And  be  it  enacted,  that  all  acU,  matters,  and  things 
which  tbe  Commiaaionera  are  by  any  of  the  provisions  of 
this  act  required  or  authorised  to  do  or  execute  shsll  and 
may  be  done  and  executed  by  any  two  of  such  Commit, 
sioaers. 

4.  And  ba  it  enacted,  that  it  sfiall  be  lawful  for  the  Com- 
misttooers,  from  time  to  time,  (with  tbe  consent  id  every 
case  of  tbe  Commissioners  of  Her  Ibyeaty^  tressary.)  to 
:^point  a  secretary,  and  such  clerks,  measeagers,  and  officers 
as  they  ^11  deem  necessary  for  the  purposes  of  this  act, 
and  to  remove  such  secretary,  clerks,  measengert,  and  offi- 
cers, or  any  of  them. 

6.  And  be  it  eitacted,  that  no  Commtasioner,  aecietary, 
or  other  irfScer  to  be  amtmited  as  aforesaid  shall  bold  hts 
office  for  a  longer  period  tlua  five  yeara  next  after  tbe  day 
of  the  passing  of  this  act,  and  thonceforth  until  the  cod  (tf 
the  then  next  seasioo  of  Parliament. 

6.  And  be  it  enacted,  thai  it  shall  be  lawful  for  the  Com- 
missioners of  Her  M^esty'a  Treasury  to  direct  a  salary  not 
eioeeding  three  thouaauq  pounds  by  the  year  to  be  paid  to 
one  of  tbe  said  Commiisionera,  and  a  salary  not  exceeding 
two  thousaod  pounds  by  the  year  to  each  of  the  other  Cora- 
mtaaioners  for  the  time  being  appointed  under  this  act;  and 
the  salaries  of  the  Secretary,  Oerka,  Messengers,  and  other 
Officers  to  be  appointed  under  this  act  ahall  be  from  time  to 
time  related  by  the  Cofamiauooeni  of  Her  Mqvty's 
Treasury ;  and  tbe  salaries  of  such  Commissioners.  Secretary, 
CierkM.  Messengers,  and  OfiBcers  as  aforesaid,  and  all  other 
incidental  expenses  of  carrying  this  act  into  ezecution  not 
herein  otherwise  provided  for.  shall  be  paid  out  at  such 
monies  as  sball  be  provided  by  Parliament. 

7.  And  ba  it  enacted,  that  no  Committioner  appointed 
under  thia  act  ah^l  during  his  continuance  in  such  office  be 
capable  of  being  elected  or  of  sluing  aa  a  member  of  tbe 
Houae  of  Commona. 

8.  And  be  it  enacted,  that  every  Commissioner  appointed 
under  this  act  shall,  before  he  enters  upon  the  execution  of 
hu  office,  take  the  following  oath  before  one  of  the  Justices 
of  the  Court  of  Queen's  Uench  or  Commun  Pleas,  or  one 
of  tbe  Barons  of  the  Court  of  Exchequer,  in  Ireland  i 
(that  is  to  say,) 

**  I  A.  B.  do  swear,  that  I  will  hithfully,  impartially,  and 
hoDostlv,  according  to  tbe  beat  of  my  skill  and  judgment, 
fulfil  aU  the  powers  and  duties  of  a  Commissioner  uaitr  an 
act  passed  in  the  twelfth  year  of  the  reign  uf  Queen  Vic- 
toria, intituled  [Acre  Met  forth  the  titU  of  thia  act].-" 
And  tlie  appointment  of  every  such  Commieaioner,  with 
the  time  when,  and  the  namo  of  the  Justice  or  Baron  before 
whom  be  shall  have  taken  the  said  oath,  shall  be  forthwith 
published  in  the  Dublin  Gazette. 

0.  And  be  it  enacted,  that  tbe  Commissioners  shall  frame, 
and  cause  to  be  printed,  and  drculated  or  promulgated,  aa 
tbey  ahall  see  oeoation,  forms  of  application  and  directions 
indicating  the  particulars  of  tbe  inmrmatioo  to  be  fbmisbed 
to  tbe  Commissioners,  on  a|>plication  to  tbem  under  this 
act,  with  reference  to  title,  incumbrances,  and  tbe  eircum* 
Rtances  of  the  land,  and  such  other  information  as  in  the 
judgment  of  the  Commissioners  may  as«st  them  in  forming 
an  opinion  on  such  application,  and  also  such  other  fbnns 
and  directions  as  tbe  Commissioners  may  deem  requisite  or 
expedient  for  bcilitating  proceedings  under  this  act. 

10.  And  be  it  enact wi,  that  tbe  (>unmissionera  shall  from 
time  to  time  make  such  general  rules  u  they  may  think  bett 
adapted  fbr  regulating  ine  course  of  procedure  under  this 
act,  and  for  securing  the  prompt  and  due  dikributioa  and 
payment  of  the  monies  received  upon  aaka  tmdef  this  act 
amoogat  or  for  tbe  benefit  of  the  persons  entitled  thereto, 
and  for  tbe  protection  in  respect  of  such  monies  of  tbe  id* 
terests  of  persons  under  disability  and  of  future  intereMta, 
and  generally  for  securing  the  due  execdtion  of  the  powers 
vested  in  the  Commisstonera  under  this  act,  and  giving 
dBect  to  ibe  proviaioos  and  objects  of  thia  act;  bet  so  Usaa 
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or  •ums  ihall,  under  any  such  generel  rule  or  otherwiie,  be 
payable  to  an;  o£Scers  or  persons  appointed  under  thU  act 
upon  or  in  respect  of  my  proceedingi  under  this  act,  tave, 
in  reapect  of  aoy  com  or  eitrsct  ot  or  from  any  order, 
document,  or  proceeoiDgaetuallj  required  and  taken  anj 
(MTty,  auch  lum,  not  exceeding  three  balance  fbr  every 
ninety  words,  ai  shall  be  paid  for  the  making  of  such  copy 
or  extract,  and  the  Comtnisuoners  shall  authorixe  to  be 
charged  to  such  party  for  the  same:  provided  that  every 
tuch  general  rule  shall  be  laid  before  Her  Majeaty'i  Privy 
Council  of  Ireland,  and  it  shall  be  lawful  for  such  Privy 
Council,  by  order  signed  by  six  of  the  said  Privy  Council, 
to  confirm  or  disallow  any  such  rule,  or  to  alter  or  amend, 
and  confirm  with  alteration  or  amendment,  any  such  rule,  or 
to  remit  any  tuch  rule  to  the  Commissiooera  for  further 
conaiderattoo  :  and  every  such  general  rule  (when  the  same 
shall  have  been  confirmed  by  oraer  of  the  said  Privy  Coun* 
cil)  shall  be  enrolled  in  the  High  Court  of  Chancery  in 
Ireland,  and  when  so  enrolled  shall  be  binding  on  the  Com- 
missioners in  the  exercise  of  their  powers,  and  shall  be  of 
the  same  force  and  effect  as  if  the  same  had  been  enacted 
by  authority  of  Parliament :  provided  always,  that  any  rules 
so  confirmed  and  enrolled  as  aforesaid  may  from  time  to 
time  be  rescinded,  amended,  or  altered  as  occasion  may  re- 
qoira  fay  other  rolei  made  by  the  Comnuaaionen  and  eon- 
firmed  and  enrolled  in  like  manner. 

1 1.  And  be  it  enacted,  that  ii\  such  general  rnlea  as  shall 
be  made  and  confirmed  at  aforesaid  shall  be  laid  before  both 
Houses  of  Parliament  within  one  calendar  month  from  the 
confirmation  thereof,  if  Parliament  be  then  sitting,  or  if 
Parliament  be  not  then  sitting,  wilbin  one  calendar  month 
from  tbe  commencement  of  the  then  .next  teauon  of  Parlia. 
meet. 

18.  And  be  it  enacted,  that  it  tbdl  be  lawful  for  the  Com- 
mimionert  by  summons  under  their  seal  to  require  tbe  at- 
tendance before  them,  at  a  time  and  place  to  be  mentioned 
in  tuch  summons,  of  all  such  persons  at  they  ^all  think  fit 
to  examine  in  relation  tn  any  question  or  matter  depending 
before  them,  and  to  require  all  such  persona  to  produce  be- 
fore them  all  deeds,  books,  papers,  documents,  and  writings 
relating  to  such  question  or  matter,  and  to  examine  upon 
oath,  or,  in  the  com  of  persons  allowed  to  make  affirmation 
or  deebrttion  in  lieu  of  an  oatb,  upon  affirmation  or  decla- 
raUon  (at  tbe  case  may  require),  all  persons  who  shall  at- 
tend under  such  tummona,  and  all  pettons  who  ifaaH  volun- 
taiily  attend  before  ihemu  witnesoet;  and  it  thall  be  law- 
ful for  any  of  tbe  Commiasioners  to  administer  such  oath, 
anrmation,  or  declaration ;  and  every  person  required  by 
tuch  summons  to  attend  before  the  Commissioners,  who, 
without  rfasonable  cause,  to  be  allowed  by  the  Commission- 
ers, shall  foil  to  appear  according  to  the  tenor  of  such  lum- 
mons.  Of  tball  refute  to  be  sworn  or  to  make  affirmation  or 
declaratioo  (as  the  case  may  be),  or  tball  not  make  anawer 
to  all  tuch  queitiont  at  thall  be  lawfully  put  to  him  by  the 
Comnditiuners,  or  thall  refuse  or  &il  to  produce  before  the 
Commituonera  any  tucb  deed,  book,  paper,  document,  or 
writing,  being  in  or  under  his  custody,  pottesiion  or  power, 
atrfiall  be  lawfully  required  to  be  produced  by  him  before 
the  Commissioners,  shall  for  such  default  of  appearance, 
refusal  to  be  sworn  or  to  make  affirmation  or  declaration,  or 
for  not  answering  any  such  question  as  aforesaid,  or  not 
producing  such  deed.  book,  paper,  document,  or  writing, 
incur  and  be  liable  to  all  such  penalties,  prosecutions, 
action*,  and  toitt  at  a  person  might  incur  or  be  liable  to  for 
failing  to  appear,  or  refusing  to  be  sworn  or  to  give  evidence 
in  any  suit  or  matter  depending  in  the  High  Court  of 
Chancery  in  Itelamd,  and  the  Commissioners  shall  have  the 
like  powers,  juriidiclion.  and  auihority,  for  enforcing  the 
attendance  of  persons  summoned  as  aforesaid  for  puuishing 
persons  failing  to  appear,  or  refusing  to  be  sworn  or  to  make 
offitmatiun  or  declaration  or  to  give  evidence,  or  guilty  of 
contempt,  and  generally  for  enforcing  all  orders  made  by 
tbe  CommMioners  under  any  of  the  powert  or  authoritiM 
*»ted  m  them  under  this  act.  and  otherwite  in  relation  to 
the  matiert  to  be  inquired  into  and  done  by  them  under  this 
«t  aaore  by  law  .ested  m  the  High  Court  of  Chancery  in 
Irtland  for  such  purposes  in  rehlion  to  any  suit  or  nMter 
depending  in  such  court. 


13.  Provided  always,  and  be  it  enactei  that  Ac  CesM. 
sioners  may,  where  tbey  think  fit,  leodvc  in  evidnceifilk 
vtts ;  and  such  affidavits  may  be  made  htSait  uj  ftm 
empowered  to  take aflidavitt  i^ch  maybe  ncandisei. 
denee  in  tbe  Court  of  CSmncery  in  .frefaad,  or.  eheR  da 
think  fit,  the  Comraisdonen  may  by  order  aader  imi  m 
appoint  and  authorixe  any  petaon  to  take  aSdtrib, « ttm 
amine  any  witness  or  witoesset  who  thall  attcad  be&n  sri 
perton  to  be  examined,  in  Ireland  or  cbewbm,  ii  nhie 
to  any  application  to  or  matter  pending  before  the  Cnoe' 
sioners,  and  to  administer  oatha,  affirmatioos, «  iechrtM  ' 
for  the  purposes  of  such  examination. 

U.  And  be  it  enacted,  that  eveiy  ocdar  arie  l|f  it  ' 
Oommis^DeratiiMler  thiaaet,  aeepywIiimlMlfaa 
tified  onder  tiieir  teal  to  tbe  High  CowtflraMmii 
Emfiland,  may  be  enrolled  in  like  manner  islaMly 
tbe  like  proceat  at  an  order  for  payment  orb  iicMiM  ' 
for  money  made  by  the  H^  Court  of  C^aoecnaMii  ' 
a  copy  whereof  it  exemplified  and  c«tified  to  tbtnilOiet  i 
of  Chancery  in  England  under  tbe  great  seal  d  biai  '■■ 
may  be  enrolled  and  enforced  under  aa  Kt  ymAml^ 
forty-first  year  of  King  George  the  Third,  intkolsd  isj 
for  the  more  tpeedg  and  effectual  Reeaveryef  Ddttkai 
HU  MajeMig.  kU  keirt  and  taocessort,  in  tftitam 
of  the  United  Kingdom  of  Great  Britam  oad  lnW,« 
for  the  better  admimiMtration  ofjnttiee  wkhm  lk$mnL 

15.  And  be  it  enacted,  that  the  CoanMtn  Mk 
Court  of  Record,  and  tball  have  all  the  powm,  tsM 
and  jurisdieUon  of  a  Court  of  Equity  hi  Msaif  ftrlkti 
vestigation  of  title,  and  for  ascertaining  and  aUowng  iM 
brtncet  and  charges  and  the  omonntt  due  tlurm,  I 
tattling  the  priority  of  such  charges  and  iBcmthnaoil 
^lectively.  and  the  rights  of  owners  and  otes,  aad  gemi 
tot  ascertabii^,  dedariog,  and  attowiiw  tbt  rflHi  di 
persons  in  any  land  or  leue  io  reapect  of  wfaick 

may  be  made  under  thia  act,  or  in  the  mmtj  ts  vie i^* 
sales  nnder  this  act,  and  shall  have  tbe  Kke  tsthrtynf^ 
jurisdiction  for  enforcing,  retcinding,  or  vaiyiagafasli'  | 
for  sale  made  under  this  act,  and  in  other  man  wtB  i 
to  or  consequent  on  a  tale  and  or  thit  act,  ""l!*^* 
a  Court  of  Equity  in  rebition  to  a  sale  midg^^^  : 
of  such  court,  but  their  procedure  tball  beac«A|M»  , 
general  rules  as  aforesaid,  or,  where  tbe  gMii  inuM  ^ 
be  inapplicable,  at  the  dtterelion  cf  (Ac  CtMeM"**;  m  , 
tbe  Commimioners  ahall  have  power,  in  rebtieatoMf  * 
ter  or  queation  b^bre  them,  to  aend  caaeifortbep^« 
a  Court  of  Law,  and  to  direct  iatuetttf  factttbetwsy  j 
jury;  and,.tub|ieot  to  any  tucb  general  ndes  ss  ifa^  j, 
the  Commissioners  may  refer  to  any  one  of  mA  Cm**  '.i 
sioners  any  such  inquiries  and  matten  ta  they  "si  iwf^ 
and  such  one  Commissioner  ahall,  for  all  tbe  poip**"*  V 
act.  hsve  in  relation  to  all  tucb  inquiries  sad  BMiaind* 
be  so  referred  to  him  tbe  like  powers,  aulboiitics,  itd|iPj 
diction  as  the  Commnsionert  or  any  two  o'  thea  t«l 
have  under  this  acL  i 

16.  And  be  U  enacted,  that  where  land  in  ^f^'^ 
lease  in  perpetuity,  or  any  lease  for  a  tern  wfaefotf  J* 
than  sixty  years  shall  be  unexpired  at  the  time  d 
plication  as  hereinafter  mentioned,  or  any  chard  ^^'T 
tease,  of  land  in  Ireland,  shall  be  ti^iject  to  taj  '"^^ 
it  thall  be  lawful  for  the  owner  of  such  Uad  wb^ 
three  yeort  from  the  paating  of  this  act,  ts  W " 
Commissiooera  fbr  a  late  of  audi  land  or  kw 
provitioM  of  thit  aet.  ^  , 

17.  And  be  it  enacted,  that  where  any  luda 
or  any  such  lease  at  aforetaid  of  land  in  Inial 
subject  to  any  incumbrance,  it  shall  be  '•"fi''*'*"^,*;* 
brancer  un  such  Und  or  Waae,  within  thrte  jetriW^^ 
passing  of  this  act,  to  apply  to  tbe  Commiwoacfl  w 
under  tbe  provisions  of  thit  act  of  the  whole  or  (■» 
the  judgment  of  the  Coronuaaioiiert  may  ap|Mtt  i*^*^ 
of  such  land  or  lease,  for  the  purpose  of  ditdatgH  ^ 
cumbrauces  thereon.  ^ 

IS.  And  be  it  enacted,  that  where  apptkali<»»'*"^ 
of  any  land  or  lease  has  been  di^itted  with  con*   ^  ^ 
petent  tribunal,  no  application  by  tlie  same  * 
of  such  land  or  lease,  or  any  part  ihereoC  si"" 
tained  by  the  CommUaiunert,  unhns  it  is  Ai*''  '**' 
custs  have  been  paid. 
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19.  Prorided  alwajn,  ud  be  it  enaeUd.  that  for  tbe  pur- 
foie  ot  sttiboriiiog  an  ■ppliciiiioii  for  a  sale  under  thia  act 
tbe  land  kfaall  not  be  deemed  tubject  to  an  incumbrance 
where  the  aaaae  iball  aot  ^ect  the  inberiUnce.  anleu  luch 
iacuatbraiioe  •hall  aOect  a  term  of  not  lefs  than  6  fly  yeaii 
abMluie  uaeipired.  or  a  greater  e»tate  in  such  land,  and 
•hall  ban  beeo  created  hj  the  owner  of  an  estate  of  in- 
hcritanoe.  or  bjr  a  pwion  who,  but  for  an  act  which  ii  void 
•Saiort  or  poaipoMd  at  Uw  or  in  equity  to  uk^  incum- 
hiMca,  wodd  b«  the  ownw  of  ao  artate  of  ndieritance,  but 
an  iMunbcwwa  cbargwl  under  a  power  created  by  the 
««Mr  of  an  ««ato  of  inheritance  ihall  be  deemed  to  have 
bera  created  by  such  owner;  and  such  leaw  in  perpetuity 
or  oiber  hM  as  aforeaaid  iball  not  be  deemed  subject  to  an 
ncoabta  ce  where  tbe  sume  shall  elect  a  derivative  esUte 
or  ml«ie>t  only,  or  k4s  than  the  whole  estate  created  or 
agreed  to  be  created  by  such  lease  in  perpetuity  or  other 
leaaa  aa  aforaMid,  vuleu  such  incunbrance  ibdl  hare  been 
cfcuwl  by  the  owner  of  or  person  entitled  to  the  whole 
oMnie  QNBted  or  agreed  to  be  created  by  such  leaw  in  per. 
pecuily  or  other  leaw  as  aferaHid.  or  by  a  perwn  who,  but 
for  aa  ad  wUeh  u  void  agaioac  or  postponed  at  law  or  In 
equity  to  such  ucumbrance,  would  be  such  owner  or  so  en- 
titled, but  any  incombiaace  charged  under  a  power  created 
by  Ihx  ownw  of  or  pemo  entitled  to  such  whole  estate  as 
a&Meoid  ihaU  be  deemed  to  have  beeo  eieated  by  such 
owner  orpenon  so  eniiiled. 

And  be  it  enacted,  that  when  any  incumbrance  shall 
he  iutjait  to  any  linitations  of  eatate  or  interest,  or  shall  be 
held  npon  aiqr  trust,  tbe  GommiMionen  may  proceed  and 
act  npow  an  npplirarion  or  consent  ondar  this  act  made  or 
ginn  n  reapeet  of  soeb  iocombraoce  by  the  6nt  per«in 
entitled  to  tbe  income  of  soch  iocumbraoce,  or  by  any 
trusloe  tbaroof,  or  other  person  whose  estate  or  interest  in 
tbe  iocwbrance  appears  to  tbe  Commisaiooers  sufficient  to 
mblo  bim  anpwlj  to  apply  or  consent  in  respect  of  the 
Hleraala  of  iba  parties  intereited  in  the  incumbrance. 

21.  And  be  it  enacted,  that  if  upon  any  application  for 
•  sale  onder  this  act,  or  upon  any  information  or  evidence 
whkb  may  be  required  by  and  produced  to  tbe  Commii. 
•iMnnia  lehtioo  to  tbe  Matter  of  such  application,  it  shall 
*pp^  to  Oa  Commiasiooeis  that  a  sale  of  tbe  land  or  lease 
to  which  the  application  may  rriate,  or  any  part  thereof, 
may  be  fotud  to  be  expedient,  they  shall  direct  notices  to  he 
gives  to  such  persons  and  in  such  manner  as  they  think  fit, 
wd  shall,  where  any  parties  iniere>4ed  in  tbe  land  or  lease 
mpflj  to  them  for  tbat  porpose.  bear  such  parties,  hy  them- 
■elvM.  tbeir  couMd  or  ^ents,  and  dull,  so  &r  only  as  may 
be  necaaary  to  cmUe  then  to  determine  whether  under  all 
the  cireunwoes  it  beipedieot  tbat  a  sale  of  all  or  any  part 
of  tbe  land  or  leaae  ^uld  be  made,  investigate  Ae  title  aod 
the  incumbrances  affecting  the  land  or  leue,  and  the  state 
and  circomatances  of  the  land,  or  of  the  land  comprbed  in 
the  leeae,  and,  if  it  shall  in  tbeir  opinion  be  expedleDt  that 
•neb  •  aale  should  be  made,  may.  at  their  diKretion.  make 
an  order  for  tbe  sale  of  all  or  any  p,irt  of  such  land  or 
lens  a. 

32.  Provided  always,  and  be  it  enacted,  that  the  Commii- 
rioneta  abail  not  make  an  order  for  sale  of  any  laud  or  lease, 
or  any  part  thereof,  upon  application  by  an  incumbrancer  on 
mcb  laud  or  lease,  hi  case  it  be  shown  to  Uie  satisfcetion  of 
tbe  CoonUauoners,  by  the  owner  of  such  hud  or  leaw,  that 
no  pert  of  such  land  or  leaae  is  subject  to  any  receiver  or  in 
the  posMssioo  of  any  incumbraucer,  and  tbat  the  amount  of 
tbe  yearly  iotereU  on  tbe  incumbrances  and  other  yearly 
payments  (if  any)  in  respect  of  charge,  payable  out  of  tbe 
income  of  lutk  land  or  lease,  and  the  other  lands  or  leases 
(if  any)  wmbjaU  to  tbe  incumbrance  of  such  incumbrancer, 
do  set  oacaedlMic  half  of  the  net  yearly  income  (after  tbe 
pnjBent  of  all  tithe  reni^eharge,  such  part  of  the  county 
new  end  powa*  rate  as  b  payable  by  the  owner,  and  all 
crown,  quit,  and  head  rent,)  of  such  land  or  leaw,  or  of  ail 
the  lands  or  leaaes  ao  subject :  provided  always,  that  tbe  de- 
ciaion  of  dw  said  Cemmnsionars  thereupon  shall  in  all  cases 
be  final  and  coocbim  to  all  inteitts  and  purposes  what. 
Boever. 

And  be  it  enacted,  that  where  a  sale  shall  be  made 
under  this  act  ibe  Commissionen  shall,  where  and  so  far  a> 


tbey  may  deem  necessary  fur  tbe  purposes  of  such  sale, ' 
ascertain  the  tenancies  of  the  occupying  tenants,  and  of  any 
lessees  or  ooder-letaeea  whose  tenancies,  leases,  or  under- 
leases  affect  the  land  or  leaw,  or  part  thereof,  to  be  sold,  and 
may  give  such  notices  and  make  or  cauw  to  be  made  such 
inquiries  as  tbey  shall  think  necessary  for  ascertaining  and 
securing  tbe  Tights  of  such  tenants,  lessees,  or  under-ldsees 
as  aforetaid ;  and  all  occupying  tenants,  and  all  persuns 
being  or  claiming  to  be  les^ies  or  under  lessees,  ak  afore- 
said, shall,  at  such  times  and  places  as  the  Commissionen 
may  by  tbeir 'noticM  require,  produce  all  leases,  under- 
leases,  and  agreemenU  In  writing  under  which  such  tenants 
or  persons  occupy  or  claim  to  bold,  if  sudi  leases,  under- 
leases, or  agreements,  or  counter  parts  thereof,  be  in  their 
possession  or  power,  and  where  they  occupy  or  claim  to 
hold  under  tesw«,  under-leases,  or  agieemeou  in  writing  not 
in  tbeir  postession  or  power,  or  under  parol  agreemanu  or 
lettings,  tbey  shall  deliver,  at  lucb  times  and  places  as 
aforetfid,  particulars  of  tbe  terms  and  conditions  upon  and 
subject  to  whidi  they  occupy  or  claim  to  bold ;  and  tbe  aale 
shall  be  made  subject  to  the  tenancies,  leases,  or  under- 
leasei,  ascertained  at  aforesaid,  and  subject  to  which  the 
owner  or  incumbrancer,  applying  for  a  sale  under  ibis  act 
shall  be  owner  or  incumbiancer,  and  such  other  of  tbe 
tenancies,  leasee,  and  under-leases,  ascertained  as  aforesaid, 
as  shall  appear  to  the  Commissioners  to  have  been  granted 
bond  fid«  by  the  owner  or  person  in  possession  or  in  receipt 
of  tbe  rents  and  profits,  and  aulyeet  to  which  it  diaU  appear 
to  the  Commissioners  the  sab  should  be  made,  save  such  (if 
any)  of  aacfa  respective  tenancies,  leases,  and  under-leaiaa 
as,  with  oonseni  as  berein-^fter  mentioned,  shall  be  included 
in  such  sale,  and,  when  the  Commissioners  think  fit,  be 
made  subject  to  any  leases,  onder-leaws,  or  tenancies,  ac- 
cording  to  any  general  dewriptlon  or  subject  to  any  condi- 
tion conoeming  any  leaaes,  under  leases,  or  tenancies  the 
nature  of  which  shall  not  have  been  ascertaiaed  or  shall  be 
disputed;  and  when  the  COmraissioaers  shall  think  fit,  such 
sale  may  be  made  subjed  to  any  annual  charge  aSscting  the 
hmd  or  leaw,  or  part  thereof,  soU.  or  to  any  mcb  appor- 
tioned part  of  suc»  annual  cba^  as  tbe  CommissioiierB  may 
think  fit  should  remain  chatgM  thereon ;  and  where  such 
land  or  leaw,  or  part  thereof,  is  subject  to  any  incumbrance 
under  the  terms  of  which  the  incumbrancer  cannot  be 
quired  to  accept  payment  of  the  principal  money  before  tbe 
expiration  of  a  term  of  year*  unexpired,  such  sale  may,  if 
the  Commissionen  think  fit,  be  nude  sulgeut  to  such  in- 
cumbrance. 

34.  And  be  it  enacted,  that  where  tbe  CommiMioners 
make  an  order  for  sale,  tbe  land  or  leaw,  or  part  thereof,  to 
which  such  order  sbsU  relate  shall  be  sold,  by  or  under  the 
control  and  direction  of  the  Commissioners,  by  public  sale 
or  private  contract,  together  or  in  lota  or  parcels  at  such 
time  aod  place  and  generally  in  such  manner  as  the  Com- 
missionen think  fit ;  and  the  conveyance  or  assignment  of 
tbe  land  or  leaw,  or  part  thereof,  shall  be  made  by  tlie  Com  ■ 
misiionen  under  their  seal,  and  shall  be  signed  by  two  of 
the  Commissioners,  and  the  execution  hy  any  other  party  of 
such  cottv^ance  or  assignment  shall  be  unnecessary ;  and 
such  eonveyanoe  or  assignment  shall  express  or  refer  to  tbe 
tenancies,  man,  and  under  leases  (if  any),  and  charge  (if 
any),  sut^t  to  which  the  sale  is  made,  and  may  be  in  Uie 
form  contained  in  tbe  schedule  to  this  act,  or  to  the  tike 
effect,  wiUi  such  limitation  of  nsea  aod  other  additions  or 
variations  as,  with  the  approval  of  tbe  CommisHoners,  tbe 
puicbawr  may  direct. 

26.  And  it  be  enacted,  tbat  tbe  purcbaw  moo^  in 
every  caw  shall  be  paid  into  tbe  bank  of  Ireland,  to  an  ac- 
count to  be  there  opened  in  tbe  name  of  the  Conimisdooen 
and  to  tbe  credit  in  each  case  of  tbe  estate  sold,  or  as  the 
Gonunissioiiers  by  general  rule  or  special  order  shall  direct ; 
and  on  the  notification  by  tbe  said  baak  to  the  Commis- 
sionen of  tbe  receipt  of  the  money,  a  certificate  by  the  Com- 
missioners of  such  payment  shall  be  endorsed  on  or  written 
at  the  foot  of  the  cunveyaoce  or  asugnmeat;  and  on  such 
payment  into  tbe  bank  the  purchawr  shall  be  discharged 
from  all  liability  in  respect  of  tbe  application  (tf  the  money 
so  paid,  and  such  certificate  of  the  UomoUtfionen  shall  be 
evidence  of  such  payment. 
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26.  Provided  alwajt,  and  be  It  eneeted.  that  it  iball  be 
hwful  for  anj  incambrancer  oa  or  penoa  otberwiae  inter- 
cfted  in  nnjr  laad  or  leue,  or  part  thereof,  (other  than  the 
ineumbrancer  or  owner  upon  whoM  application  tbe  Ule  has 
been  ordered,)  to  bid  at  any  public  ule,  and  to  become  the 
purehaaer  at  any  public  tale  or     prirate  contnct,  in  like 
manner  aa  an;  ponon  not  interested  tberein  mi^bt  bid  and 
become  tbe  purcliaaer ;  and  by  leave  of  (be  Commiaaioeert. 
it  >hall  be  lawful  for  the  incumbrancer,  or  owner  on  wboee 
application  the  lale  hat  been  ordered  to  bid  and  become  tbe 
purchaier  i  and  whera  an  inoumbrancer  on  any  bnd  or  leaae* 
or  part  ttaweof.  ahall  be  tbe  purehaaer  of  Moh  land  or  leaM, 
or  part  thereof,  the  Commitsioners  may,  where  they  thiidi  fit, 
authuriw  such  purehaief  to  retain  out  of  the  purdiaae  money 
the  amount  which  might  have  been  ordered  to  be  paid  there- 
out in  reapeet  of  such  incumbrance  in  caae  tbe  whole  pur> 
cbaae  money  had  been  paid  into  the  bank  of  Irtlamd,  under 
this  act,  or  auch  lum  on  account  of  ittch  amount  ai  the 
Commiaaionera  may  tfaiok  St.  and  to  pay  tbe  reaidae  only  of 
Hm  parcbaae  money  into  tbe  a«d  bank;  and  where  at  the 
time  of  aotboritiiixaudi  retainer,  aa  «ft>reaaid  the  Como)ia> 
■innen  ahall  not  finally  have  ascertained  and  determined  the 
priority  and  ri|{bla  of  auch  purehaaer  in  reapeet  of  hia  incum- 
brance, and  the  amount  whidi  be  would  be  entitled  to  be 
paid  in  respect  thereof  out  of  tbe  purdiaae  money,  auch 
retainer  ahall  be  without  prejudice  to  the  power  of  the  Com- 
miaaionen  to  require  auch  purehaaer  to  pay  into  tbe  aaid 
bank  the  whole  or  uiy  part  of  tbe  amount  to  retained  which 
otudit  to  ba  BO  paid  by  lum  (  and  tbe  .Commiaaionera  diaU 
triuhold  their  certified  of  pqmient  hereio-befera  mentioned 
until  they  ahdl  be  aatiafied  that  tbe  full  purcbaae  money.  Icaa 
tbe  amount  which  auch  purehMer  would  ba  entitled  to  be 
paid  in  respect  of  his  uicumbrance,  haa  been  paid  into  the 
aaid  bank. 

27.  And  be  it  enacted,  that  every  auch  coaveyaaoe,  ex- 
ecuted aa  aforesaid  by  tbe  Commiaaionera  upon  the  aale  of 
land,  shall  be  effectual  to  paaa  the  fee  simple  and  inheritance 
of  the  land  thereby  exptesaed  to  be  conveyed,  subject  to 
aacb  tenaocies,  leases,  and  under-leases  aa  shall  be  expressed 
or  referred  to  therein  aa  aforetaid,  but,  save  aa  afonaaid  and 
u  hereia>aft«r  provided,  discharged  from  all  formnr  and  other 
catalea,  rights*  Utka,  Purges,  wd  incumbtaneea,  whidsoever 
nt  Her  Majesty,  her  boira  and  aucoemors,  and  of  all  other 
peisoua  wbomioever ;  and  every  such  eonveyance  or  aswgn- 
ment,  executed  by  tbe  Commiaaionera  upon  the  aale  of  a 
lease  in  perpetuity  or  other  lease,  shall  be  eiTectual  to  pass 
the  estate  created  or  agreed  to  be  created  by  such  leaae  and 
then  tenaining  unexpired,  subject  to  tbe  rent  and  corenanu 
annexed  to  the  reveraiai  expeetant  on  the  determination  of 
such  leaae,  and  to  such  tenanciea,  leasoi  and  undar-laiaes  as 
shall  be  expreaaed  or  referred  to  in  such  eonvmnce  or  as- 
signment, but,  save  aa  aforesaid  and  aa  herein>after  provided, 
dischargCHl  from  all  righta.  titles,  charges,  and  inonmbrancea, 
whatsoever  affecting  the  leasehold  esUte  or  interest :  fnro- 
vided  that  where  any  land  or  lease,  or  part  thereof,  ahall  be 
sold  and  conveyed  or  assigned  subject  to  any  annwd  charge 
or  apportioned  part  thereof,  such  annual  charge  or  such  ap- 
portioned part  thereof  only  (aa  the  case  may  bt)  shall  remain 
Hid  be  charged  on  and  payable  out  of  auch  land  or  Lease,  or 
part  thereof,  aa  in  the  eonvayuuse  or  aaaigDment  shall  be 
•xpressed. 

28.  Provided  alwsya,  and  be  it  enacted,  that  any  such  con- 
veyance or  aaaignmeat  aaafbronid  ahall  not  prejudice  or  af- 
fect any  right  of  common,  or  any  right  of  way  or  other  ease- 
ment, or  any  rent  charge  in  lieu  of  lithea,  crown  rent,  or  quit 
rent,  charged  upon  or  issuing  out  of  any  land,  or  any  charge 
made  by  virtue  of  an  act  passed  in  iheaixthyearof  Iler  UajeUy 
intituled  Ah  Act  to  promote  tht  Jiroauig*  tflamd»  vut  iim- 
proomMut  ftf  NmigMumwitduQttrpatm-  ineommtxummtk 
imek  Drama$9t  m  Irehmd,  and  Uie  aoto  amandiog  the  same, 

.  or  by  virtue  of  an  act  pawed  in  the  tenth  year  of  Her  Ma- 
jesty, intituled  An  Act  to/acititale  tk$  vn^ootwutu  ofUnd- 
9d  property  in  Ireland,  save  where  tbe  Commissionera  shall 
think  til  to  redeem  the  crown  renU  or  quit  rent*,  or  to  pay 
off  or  redeem  the  charges  under  the  aaid  acU  oreilherof  tbem 
under  tbe  power  herein-after  contained,  and  ahall  expresa  in 
auch  conveyance  or  aisigameot  that  tbe  laud  conveyed  or, 
aMigned  thereby  ii  lo  conveyed  or  aingMd  discharged  of  all 


crown  raolB  or  quit  reitfa,  or  charges  under  the  sadsM  « 
either  nf  them,  aa  tbe  case  may  be.  and  in  nch  cm  Neb 
land  shall  be  so  diacharged  accordingly. 

29.  And  it  be  enacted,  that  tbe  Coondaioasn  Ml  htn 
power  to  order  tbe  delivery  to  the  purchaur,  or  «  be  Ail 
direct,  of  all  leasaa  or  oonnterpans  of  loMi  sad  wm, 
menta,  and  other  evidences  of  the  leoancisi  w^ta  lerticb 
tbe  sale  shall  be  made,  afietiog  Uie  laad  or  tsMc^  «  m 
thereof,  sold,  and  shidl.  on  tba  application  of  aey  pon^ 
issue  an  order  to  tbe  aherift  lo  put  audi  ihmi^mh  is  m! 
aenion  of  all  lands  pot  in  Ibe  ooeupalioti  of  iMaa^  ^daw 

letiees.ortenanta  aubgeot  to  whose  '  mki  Im^  ^ 

tenancies  the  aale  shall  have  been  made,  rad  «bo  AiH^ 
attorned  to  auch  purchaser  within  a  tims  to  bs  li^nj  ^ 
such  order,  and  such  order  shall  be  exeenled  b;  tka  i^rif 
in  like  mauner  as  a  writ  for  the  delivery  of  poaMna. 

30.  Anditbeeoac(ed,thattheComnMaionsnAdl.Maf 
the  purchase  money  to  be  received  on  tbe  Mlt  ^sd 
or  lease,  or  part  thereof,  nwler  thia  act,  aUowaadf^ 
cotfa  of  and  conseoueiitial  en  the  apnUoation  far  ae 
for  the  side  as  they  shall  ihiiA  Bt.  and  the  •namMifai  an. 
dental  to  the  tale ;  and  tba  surplos  of  snob  fftnii— i 
after  payment  of  such  costa  and  expenses,  M,  Mdirtti 
order  of  the  Commiaatoiiera,  be  applied  m  er  to«ar4  m, 
ment  or  aatis&ctioa  of  the  incumbraoem  er  Anp^ 
affected  tucb  Uod  or  leaae,  or  part  thereof  accoidi^  taifaw 

,  priorities,  and  tball,  sub|ject  aa  aforesaid,  bo  fsid  lo 
owner  previously  to  tbe  aahi  of  aooh  land  or  laaw,  atut 
auch  owner  was  abscdutdy  ontitlad  AeiHo,  ei^  i^s  m  n 
entitled,  be  laid  out  in  the  pnrchwe  of  hod  nUck  M  h 
limited  and  settled  to  the  smm  usee,  upon  the  mm 
for  the  aame  purposea,  and  in  die  sane  msaosf  ailU  faj 
or  lease,  or  part  thereof,  soU,  rtood.  settled  or  li«iicdio,M 
such  of  th«n  as  ahall  be  then  aubaistiag  «vca|Mblsof  nb; 
effsct;  and  until  such  money  can  be  n  laid  suiito^, 
under  such  order  as  aforesaid,  be  translirrod  or  |iaid  ew  m 
trutteea  to  be  appointed  or  approved  by  the  rnimiiinm 
for  the  pnrpuee  of  being  so  laid  out  aa  afawMii  eiib  nd 
power  fur  tbe  inveotoent  thereof  in  gsiwimw  nth 
funds,  or  Mcuritita  in  the  ownlinw,  and  nek  db«HM 
tat  the  payment  of  tbe  ineo—  of  ancb  inraAMl  ■  U 
manner  in  which  the  rents  of  the tand lobe paiMeaatf 
be  applicable,  aa  tbe  ComiMnnnn  shall  ihirilL 

SI.  Anditbeenaeted,lhalu7«aooeysDpsidiBtoAi  hsk 
aa  aforesaid  may  by  order  of  tba  CommiwioBsn  teimnled 
to  their  name  in  the  purchase  of  any  stocks,  6»di,  «  » 
unities  tranafemble  at  the  bank  of  Inland ;  sad,  aalil  tlx 
same  shall  be  sold  by  (Kder  of  the  CoiewiMicean  far  it 
purposes  of  thiiaot.  thodivideBHlsthanQfMlhMtinito 
time  be  ap|4ied.  under  lb*  order  of  tba  rii—kiiiiiai,  ii 
like  manner  «  the  renU  of  the  hod  or  lease,  cr  part  lkat< 
from  the  sale  whenof  the  money  invoated  ia  leck  a«fa, 
funds,  or  annuities  baa  arisen  woold  have  boea  appliaUt 
32.  And  be  it  enacted,  that  whenever  IheCsniaiMei 
shall  appoint  or  ahaU  direct  the  appejatasat  «(  TmlM 
for  any  of  the  purposea  of  tUa  act  it  aball  bs  k*(bl  ftrth 
Commiwioners  to  nuke  or  to  direct  to  be  nndi  neb  prs- 
vision  as  they  shall  think  fit  for  the  appoial— trfiw 
Truateea,  on  any  event  to  be  detwm  ned  by  Ike  Cim» 
aioiMra. 

S3.  Provided  always,  and  be  H  nMcted,  AatasnaM 
under  this  act  towards  discharge  of  what  ikall  fatten 
any  incumbraoco  or  charge,  not  beiag  >»  f^'^ 

prejudice  or  affect  any  right  or  remedy  ofihe  iaoMbuRr 
or  the  person  entitled  to  tbe  charne  in  reipeet  ^  ik  bd- 
ance,  otherwise  than  at  against  we  land  or  ban,  wfut 
thereof,  sokl  uuder  this  act ;  and  no  payiMBt  oed*  Ibacl 
of  or  in  respect  of  any  iocumt»Bnoeor  ckngatfi^ 
any  right  or  oqiiily  of  any  patiani  oulof  nbosiMMiwd 
payment  shall  be  made  to  be  reimbniMdoroidMBiMlT 
any  person  or  out  of  any  other  land er«tall»  VBtft mU 
as  the  ConunisMoneM  under  any  apaoiil  iiiwUmrii  dd 
order. 

Si.  And  be  it  enacted, that  it  ihaU be UaMbrtteCte- 
missiouers  to  sell  any  laad  or  lease,  or  part  thmnds- 
charged  from  any  crown  rent  or  quit  rent  wkiek  tssf  aq* 
be  enabled  and  may,  with  the  cooant  of  (hi  •^■^ 
fit  to  purcbaae,  or  from  any  charga  Mtt  1^  «1m  n  " 
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mi  acta  «f  Am  lizth  jcw  uid  tantb  year  of  Her  Msjoty,  or 
Mtber  of  Anb,  wbich  ibey  dm;,  wkb  such  rontent,  think  flt  to 
psT  off  or  redeem ;  sod  in  any  nich  CMe  the  Commitiiotieri 
sfcall,  oat  of  die  monej  iriiiog  from  the  Mie,  and  in  pre- 
ference to  all  other  payments  thereout,  paj  the  consider- 
ation for  the  parebase  of  auch  crown  rem  or  quit  rent,  or 
such  turn  aa  mtj  be  aocewary  for  paying  off  or  redeeming 
tuch  charge  ;  and  it  ihall  be  lawful  Air  the  Commiuionen, 
where  ibej  ihiiik  It,  to  pay  to  any  pertoa  entitled  to  any 
•naual  or  oilier  chaiB*,  not  being  an  incumbrance  accord- 
ing to  ^  deinitioo  of  dm  act,  who  may  eoaaent  to  aeeept 
the  sane,  a  grota  Mm  in  diicharse  or  by  way  of  redemption 
tbereof  or  of  a  part  tbaraof,  ana  where  «  part  only  of  any 
land  or  Inae  Mibjeet  to  any  ineooibranee  or  charge  {•  sold, 
ttt  ebarge  the  part  not  told  wilh  lueh  iacund>ranee  or  charge, 
or  an  afiportianed  part  thereof,  in  exoneration  of  the  money 
arising  from  the  tale,  and  to  enable  or  authorixe  persona  to 
reteaae  the  money  ariung  from  the  part  so  sold  from  any  ia- 
euiriHaiiee  or  dm^e.  or  to  relinquish  their  claim  on  such 
toooey  in  respect  thereof,  without  impairing  or  affecting 
auch  iMunbraeee  or  charge  as  to  the  remaining  part  of  the 
land  ar  lease  originally  charged ;  and  the  Commisslooera, 
where  they  think  fit,  may -invest  or  provide  for  the  invest- 
ment of  aaoney  to  meet  any  annual  or  periodical  charge,  or 
■ny  other  charge,  incumbrance,  or  interest,  where,  by 
rfuen  of  auch  chai^.  inoumbraiKe,  or  interest  being  con- 
tin^Dt  or  otherwise,  it  ahall  appear  to  the  Commissioners 
proper  or  expedteat  so  to  do,  and  otherwise  may  make  such 
mders  uid  dweettona  for  applying  the  money  ariaiog  from 
■ay  aale  ■■  auch  maniier  at  will  aeeine  the  eooveaieot  appli- 
cation thereof  fbr  As  beneflt  and  aoeording  to  the  righu 
of  the  parUea  iotererted  in  the  land  or  leaae.  or  part  thereof, 
from  tM  hIo  of  which  the  same  shall  have  arisen. 

3&-  And  he  tt  enacted,  that  where  any  money  arising 
frona  a  sal*  under  this  act  is  not  immediaiely  distributaUe, 
or  the  parties  entitled  thereto  cannot  be  ascertained,  or 
where  from  any  other  cause  the  Commissioners  think  it  ex- 
pedieot  for  the  protection  of  the  rt^ts  and  interests  therein 
lh«  ComwHsdooeTt  may  order  snch  money,  or  any  stocks,  ' 
fuods,  or  leeuritiea  in  wbiob  the  same  may  have  been  iu<  ' 
veeted  mider  this  aet,  to  bo  tmnsforred  to  the  account  of  die  ' 
AeeouBlant-Geaeral  of  the  High  Court  ot  Cfauieer/  or  of  , 
the  Court  ef  EaoheqoCT  in  belaud,  or  (where  the  case  may 
TtN^nire)  of  the  High  Court  of  Chancery  in  England,  in  the 
matter  of  the  parties  interested  in  the  same,  to  be  described 
as  the  Gommisnoners  shall  think  flt  and  direct,  in  trust  to 
attend  the  orders  of  such  respective  court  t  and  the  Com- 
mis«ioaers  may  by  their  order  declare  the  trusts  aflecting 
Mich  mon^.  stocks,  funds,  or  securities,  so  far  as  they  have  . 
s«certaiDed  Iba  lamo,  or  stale  (for  the  information  of  tlte 
re-pc«rive  court)  the  hets  or  mattera  (bund  by  tliem  in  re- 
lation to  the  tights  and  interests  therein ;  and  the  High 
Court  of  Chancery,  Lord  Chancellor,  and  Master  of  the  ' 
Rfdb,  in  England  and  Iretand  respectively,  and  the  Court 
Ezdiequer  in  IrtUmd  may  make  such  orders  and  give  , 
such  directtoos  in  relation  to  any  such  monies,  stocks,  funds,  ' 
or  aecuritiea  aa  shaH  be  so  transferred  to  the  account  of  the 
Acf»initant- General  of  such  respective  eourt  as  such  court 
or  judge  respectively  might  make  or  give  in  relation  to  any 
trust  montes,  stocks,  or  securities  paid  in,  tranaferred  or  de- 
posited under  the  aet  paaaed  in  the  eleventh  year  of  Her 
Majesty  **  far  batter  eeeiiiing  trust  fmda,  and  for  the  rriief 
of  triMteeo."  or  the  ad  of  the  last  session  of  Pailiament  for  j 
meridtitg  to  hthnd  the  said  act  of  the  eleventh  year  <rf  i 
Her   Uajesty  respectively ;  and  no  money  transferred  into  { 
the  itameof  the  Accountaot-Oeneral  of  the  Conrt  of  Chan*  I 
c-cry  in  A-dand,  or  p^  out  under  this  provision  under  any  I 
order  of  the  Lord  Chaneellor  or  Master  of  the  Bolls,  sliall 
be  liable  to  Usher's  poundage. 

And  be  it  enaeied.  that  where  there  shaU  be  leparate 
•pplreatienB  lo  the  Commjaaioneta  fbrsahw  imder  this  act  of 
any  land  and  of  any  lease  in  the  same  land,  or  of  two  or 
more  leasee  in  the  ssme  land,  or  there  shall  be  such  appli- 
cations for  sales  of  different  undivided  shares  of  any  land  or 
lease.  H  shall  be  lawful  for  the  Commissioners,  where  they 
shall  see  ht  so  to  do,  to  include,  with  the  consent  of  the 
l>crsona  by  whom  soch  recpecUve  applicuinns  may  be  made 
ur  prooecated,  and  of  any  other  penona  wboae  oonsent  the 


Commimiooera  may.  under  the  eircnmitances,  think  Bt  to  re- 
quite,  in  the  aame  sale,  upon  such  terms  as  they  think  fit, 
such  land  and  lease,  or  such  leases,  or  such  several  undi- 
vided shares  as  aforeswd,  and  where  there  shall  be  separate 
ai^lications  for  sales  under  this  act  of  any  land  and  of  any 
lease  in  other  land,  or  of  different  lands  or  leases  in  di^rent 
lands,  it  shall  be  lawful  for  the  ('ommissioners,  where,  from 
the  lands  being  inlermiaed,  or  from  other  circumstaoces,  it 
shall  appear  to  them  convenient  so  to  do,  to  include,  with 
such  eooaaet  as  aforesaid,  such  Uud  and  leaae*  or  lands  or 
leases,  in  the  same  sale,  upon  auch  terms  aa  they  may  think 
fit ;  and  where  any  land  or  lease,  or  par-  tliereof.  anl^eet  to 
any  incumbrance,  is  prt^Bosed  or  ordered  to  he  sold  under 
this  act.  it  shall  be  Uiwful  for  the  Coramnrioners,  upon  the 
application  of  the  owner  of  any  lease  or  under  lease,  or 
estate  in  reversion,  or  other  estate  or  interest  whatsoever  in 
the  same  land,  (and  although  such  lease,  under  lease,  estate 
in  teversion,  or  other  estate  or  interest  be  not  subject  to  any 
incumbrance,  or  would  not,  if  subject  to  any  incumbrance, 
besultject  to  be  sold  under  an  order  of  the  Commiasionera 
under  the  provnions  herein-before  contained)  or  upon  the 
application  of  any  incumbradeer  on  any  auch  lease,  under 
lease,  estate,  or  interest,  to  include  tlie  same,  upon  such 
terms  as  they  may  see  fit,  in  the  sale  of  the  land  or  lease, 
or  part  thereof,  so  proposed  or  ordered  to  be  sold  as  afore- 
said; and  all  the  provisions  of  this  act  applicable  to  any 
land  or  lease  subject  to  any  incumbrance,  and  ordered  to  be 
sold  under  this  act,  and  to  any  incumbrance  or  charge  upon 
such  land  or  lease,  and  to  the  purchase  money  arising  from 
the  sale  thereof,  and  to  the  oonveyanee  or  asaignment  there- 
of, shall,  so  for  as  elrcumstaneea  admit,  extend  and  be  ap- 
plicabla  to  every  sudi  lease,  under  lease,  estate  in  teversion, 
or  other  estate  or  interest  to  be  so  included  in  the  sale ;  and 
in  every  such  case  as  aforesaid  the  Commissiooers  shall  ap- 
portion the  purchase  money  and  expenses  as  they  ^ee  fit. 

S7.  And  be  it  enacted,  that  if  any  land  or  lease  to  be 
sold  under  this  act  shall  be  subject  to  a  lease  or  under  lease 
for  years  or  lives  comprising  other  land  at  an  entire  rent,  it 
shall  he  lawful  for  the  Commiasionen  to  apportion  the  rent 
between  the  bod  to  be  sold  and  the  renuiodw  of  the  land 
subjaet  to  such  rent ;  and  where  it  is  intended  to  sell  under 
this  act  a  part  only  trf  any  lease  in  pei^tuity  or  other  leaae, 
it  shall  be  laisfol  for  Uie  Commissioners,  where  they  shall 
think  fit,  and  (havii^  regard  to  the  rights  and  iotereat  of  the 
owner  of  the  reversion }  it  ^all  appear  to  them  just  so  to  do, 
to  apportion  the  rent  reserved  by  such  lease  between  the 
land  to  be  sold  and  the  remainder  of  the  land  j  and  the  Cum* 
missionera  shall  direct  notices  of  any  such  intended  appor- 
tionment as  aforeuid  to  be  given  to  such  persons  aod  iu 
auch  manner  as  they  ahall  think  fit,  aod  shall  hear  auch  par- 
ties aa  shall  apply  to  them  in  relation  thereto  i  and  ^ter  auch 
apporUonment,  and  after  the  sale  shall  be  completed,  the 
owners  of  the  reversion  in  the  retpectire  lands  dull  have  the 
like  remedies  for  the  apportioned  rents  against  the  lands  out 
of  which  the  same  shall  be  payable,  and  the  owners  and  occu- 
piers thereof  respectively,  as  were  subsisting  for  the  entire 
rent  before  such  apportionment ;  and  all  the  covenants,  con- 
ditions, and  i^reements  of  every  lease  or  under-leaset  except 
as  to  the  amount  of  rent  to  be  paid,  dull,  aareguds  the  ap- 
portioned parte,  retnin  in  force  in  the  same  manner  aa  they 
would  have  dtme  in  caie  no  such  apportionment  had  taken 
place. 

36.  And  be  it  enacted,  that  where  any  person  tvho  (if  not 
under  disability)  m^ht  have  made  any  application,  given 
any  consent,  done  any  act,  or  been  party  to  any  proceeding 
under  diis  Act,  shall  bo  a  minor,  idiot,  lunatic,  or  mar. 
ried  woman,  the  guardian,  committee  of  the  estate,  and 
husband  respectively  of  such  person  may  make  such  applica- 
tions, give  such  consents,  do  such  acts,  md  be  party  to  such 
proceedings,  aa  such  pwaons  respectively^  if  free  from  disa- 
bility, might  have  made,  given,  done,  or  been  party  to,  and 
shall  otherwise  rapresmit  sn<di  person  for  the  purposes  of 
this  Act ;  but  a  married  woman  entitled  for  her  separate 
use  (with  or  without  power  of  anticipatiouj  shall,  for  the 
purposes  of  this  Act,  be  deemed  a  feme  sole :  provided 
always,  that  where  there  shall  be  no  guardian  or  committee 
of  the  estate  of  any  such  person  as  aforesaid,  being  infant, 
idiot,  or  luoatic,  or  nbere  any  penoo  the  coromittee  of 
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whoM  estate  if  be  were  idiot  or  luDitte  would  be  authorized 
to  act  for  and  reprewnt  Buch  penoo  under  tbiB  Act  fhall  be 
of  unMund  nind  or  incapaUe  of  nMDaging  h»  affiura,  but 
•hall  nut  ham  beea  ftHind  idiot  or  lunatie  under  an  ioquiu. 
tion.  it  ihsll  be  lawAil  for  the  Commiationen  to  appotnt  a 
guardian  of  «icb  penou  for  the  purpoie  of  anj  proeeediags 
under  this  Act,  and  from  time  to  time  to  uheoge  suefa  guar- 
dian t  and  where  the  Commiraionen  see  St  tbey  may  ap- 
point a  perton  to  act  a*  the  next  friend  of  a  married  woman 
for  the  purpoM  of  any  proceeding  under  this  Act,  and  from 
time  to  time  remore  or  change  aucb  next  friaod. 

89.  And  be  it  enaeted,  tint  prooeedings  oader  tliia  Act 
diall  not  abate  or  be  iu^iended  by  aardatbortnMiiHHioQ 
or  change  of  interest,  iMittn  enjuich  caie  of  death  ortna^ 
minion  or  change  of  interest  it  sball  be  lawfol  for  the  Com- 
missionerB,  where  ibey  see  fit,  to  require  notices  to  be  given 
to  persons  becoming  interested,  or  to  make  any  order  for  dis- 
continuing, suspending,  or  carrying  on  the  proceedings,  or 
otherwise  in  relation  thereto,  which  to  them  may  appear 
jiut. 

40.  And  be  it  enacted,  that  in  every  proceeding  under 
(ha  Act  the  Comrotssionera  shall  have  foil  power  and  discre- 
tion as  to  the  giving  or  withholding  costs  and  expenses,  and 
•a  to  the  penona  by  whom  vid  the  funds  out  of  which  the 
aane  ■hall  In  tlie  flnt  instance  or  altimately  be  paid,  repaid, 
and  borne,  and  shall  and  may  apportioo  the  aame  amongst 
auch  parties,  and  in  respect  of  interest,  rents,  oriDeome,  and 
principal  or  corpus,  as  tbey  shall  sea  fit. 

41.  And  be  it  enacted,  that  application  may  be  made  to 
the  Commissioners  for  a  sale  under  this  Act,  and  an  order  for 
iuch  sale  may  be  made  by  tbem  notwithstanding  any  pend- 
ing proceedings  in  a  Court  of  Equity  in  England  or  Irt- 
iand,  or  any  decree  of  any  such  Court  of  Equity  already 
made  for  sale»  and  notwithstandiag  the  owner  nuy  have 
power  under  an  Act  of  Parliament  or  otherwise  to  make  a 
sale  i  and  where  it  shall  be  shown  to  the  Conmissionera  that 
a  decree  for  sale  has  been  made  by  a  Court  of  Equity,  the 
Commistioners  shall,  if  they  see  fit,  without  further  inquiry, 
order  a  sale  of  the  land  or  lease  decreed  to  be  sold ;  and 
where  any  sale  shall  be  made  of  any  land  or  lease,  or  part 
thereof,  in  respect  of  which  there  Jiall  have  been  a  decree 
of  a  Court  of  tlquity,  or  any  proceedings  pending  in  a  Court 
«f  Equity,  the  Commisstooera  sball,  in  distributing  such 
noniea  and  lo  their  other  proeeedinga,  have  regard  to  the 
proceedinga  in  sudi  court  in  rehtkm  to  die  priorities  and 
right«  of  incumbrancers  and  other*;  and  where  there  shall 
have  been  a  decree  of  a  Court  of  Equity  the  Commissioners 
shall,  in  distributing  the  monies  arising  on  the  sale  and  in 
their  otiier  proceedings,  proceed  upon  and  be  guided  by  the 
declarations  of  and  inquiries  and  proofs  made  and  taken 
under  such  decree  in  relstion  to  such  priorities  and  rights  as 
aforesaid ;  provided  that  it  shall  be  lawful  for  tbe  Commis. 
MMwn,  where  it  shall  appear  to  them  that  there  is  any  cleri- 
eal  error,  or  any  error  m  namaa  or  in  computation,  or  other 
like  error,  in  such  decree,  or  in  any  finding  or  proof,  or 
where  from  matters  cowing  to  their  knowlec^  it  ^lall  ap. 
pear  tn  them  thai  tbe  court  in  wbidi  the  decree  bu  been 
made  should  have  an  opportunity  of  reconsidering  such  de> 
cree,  or  considering  or  reconsidering  any  finding  or  proof, 
to  difect  such  person  as  tbe  Commissioners  may  think  fit  to 
apply  to  Such  court  in  relation  thereto,  and  such  court  may 
nake  such  order  concerning  tbe  matter  of  such  application 
■i  it  may  Uiink  fit ;  and  the  Commissioners  shall,  out  of  any 
nmnies  wising  from  any  sale  under  this  Act,  where  there 
diall  have  been  any  lueh  decree  or  pending  proceedings  as 
afereaaid,  make  such  provbion  for  payment  of  any  costs 
incurred  in  relation  to  tbe  proeeecungt  in  the  Court  of 
Equity  as  the  circumstances  may  require ;  or  the  Commis- 
sioner* may,  ID  any  of  the  case*  aforesaid,  where  they  think 
fit,  order  all  or  any  part  of  the  purcliaae  money,  after  pay< 
oWDt  thereout  of  such  costs  and  expenses  as  may  be  payable 
thereout  under  the  orders  of  the  Commiastonera,  to  be  paid 
into  tbe  Court  of  Equity  io  or  under  any  aoit  or  decree  there 
pending  or  made. 

42.  And  be  it  enacted,  that  where  the  Commisaiooers 
ihaU  order  tbe  sale  of  any  land  or  lease,  or  part  thereof,  in 
rMMCt  of  which  any  decree  ihdl  bare  been  already  nado  by 
a  Gouit  of  Equity  for  tale,  or  any  prdoeedings  shall  be  pend- 


ing in  a  Court  of  Bqoity,  tbey  shslL,  ^  cotiAals 
their  seal,  notify  to  such  court  tba  ordsr  so  wsds  bj  tha; 
and  all  proceedings  for  «r  in  rdatioa  to  aisleaadtr  ih^ 
eree  of  auch  court  shsJi  beetled,  and  QpsnftasBfkiiM 
of  tbe  aale  under  audi  order  of  Ae  CoBBMimsni^* 
ceiver  appointed  by  such  court  shall  eMsataactMNdi». 
ceirer  with  respect  to  the  land  orleMaver  pirtttMd,Mll) 
and  it  shall  be  lawfol  for  the  court  to  laspsad  wrt^^ 
other  proceedings  in  auch  court,  or  under  any  otdwwim 
already  made  by  such  court,  aa  tbe  court  daU link  ft;  ^ 
peodmg  any  prooeedings  for  a  sale  under  tfaii  Act  itidm 
lie  Uwful  for  any  oiroer  or  penoo  etaisHog  to  be  «w 
iritUn  the  aaeaaiag  of  thia  A«ti  or  driaiagbr  thtidtf 
each  owner  or  petaoD  or  fay  Act  «f  Law,  cru^iseiri^ 
cer,  to  eommeBoeany  praooadings  at  law  tt'mt^ki 
redemption.  foredoBurCi  or  aale,  or  to  coBamsseMfcus. 
tioue,  or  prosecute  aoy  proceeding  whslsow  aikitit 
of  the  last  Session  of  Parliament.  "  to  boliUUtiiakrf 
Incumbered  estates  io  Ir^aad,"  without  tbe  Im  tt  fti 
Commissioners. 

43.  And  be  it  enacted,  that  where  so  appliaiiai  M 
be  made  for  a  sale  under  this  Act  td  aa  nafciiaiibid 
any  land  or  lease,  or  trtiero  any  vaA  nndividti  ikm  dA 
have  been  sold  under  thia  Act.  aod  nAer  bdbnwdkrli 
conveyance  ot  aasigmoeat  therwf  oadsr  this  Ac^  At  G» 
missioners,  on  the  application  of  any  party  iatsrtndaaA 
undivided  share,  or  of  the  purchaser,  (as  tbe  caw  oif 
and  after  cauaing  to  be  given  auch  ootieea  la  (bcesMit 
owners  of  the  other  undivided  share  or  ihaim  diatm 
land  or  lease  aa  tbey  may  think  fit,  and  besriaf  axb  (mil , 
interested  to  the  respective  shares  as  lasy  sfplf  lo  ^ . 
aud  making  or  causing  to  be  made  such  iafwio  a  ^ . 
miable  tbem  to  make  a  just  partition,  may,  if  di^Aaki 
make  an  order  under  tbeir  aaal  for  the  partiliaa  rfwAW 
or  lease  t  aod  io  such  order,  or  in  a  msp  or  pUa  waeA 
theioto,  shall  be  abown  tbe  part  Plotted  in  Kwillf  is  » 
spect  of  each  of  the  undivided  ahaies  in  sucbhsdvte,- 
and  tbe  Conuniasioners  riiatl  have  the  like  sntboiitia,  ja» 
diction,  and  powers  in  relation  to  such  psitiliaaHiCtM 
of  Equity  would  have  in  the  case  of  a  psrtitiaa  wier  lb 
direction  of  such  court :  and  tbe  part  so  sUotttJ  ii 
in  respect  of  each  auch  undivided  sfawe  I9  lad  airir 
partition  as  aforesaid  shall,  without  any  ooB*efaB«iAa 
amuranee  in  rdatiou  timnto,  go  a«d  enaralosadqa  li 
aame  ttsea  and  irosts,  aud  be  aol^oet  to  thaiaatwwA 
chargea,  and  incumbrances,  aatbe  ondividaddaRiiR^ 
of  which  the  aame  is  ao  allotted  would  have  Mad  liaiid  « 
been  subject  to  in  case  auch  order  had  aot  bees  in^i;  m 
the  like  order  for  a  sale  of  tbe  part  allotted  ia  ropa  if^ 
undivided  share  to  which  the  af^>licatioa  Cw  ■^■f'*''* 
relate  may  be  made  (where  tbe  order  for  psftiMB  ii 
btfore  side,)  and  the  tike  proMaditi|B  bad  in  ^^^^^ 
sale,  aud  the  like  oonvoyuee  or  aaaigMMM  Mf  kM" 


tbe  part  alloled  in  respect  of  the  Aan  sold  (whw  fliefa 
tat  partition  ia  made  after  aale,  and  baCBre  wwy"^ 
aiHgnment,)  and  with  tbe  like  oonaBqueaMs  is  tbe 
caaes  aforeaaid,  as  if  tbe  ^ipUcation  for  a  sile,  orlk  ak 
(as  tbe  case  may  be.)  bad  been  io  respect  ef  ibc  pat  v 
allotted  as  aforeaaid  i  and  where  any  land  w^*'*' 
thereof,  to  be  sold  under  tbis  Act,  is  subject  O^J*^ 
under-lease,  or  tenancy  under  adiiiA  tb«  lewsK 
Bees,  or  tenants  hold  jointly  or  as  tMaataincsae****' 
be  lawful  for  the  Commiasiooert.  00  tbe  ip^i^*  ^ 
such  lotfOB,  nndw»lesaee,  or  teoant.  and  aftai  ""fC*^ 
given  audi  notices  aa  they  may  tfaiok  fit,  aod  baa| 
parties  as  may  apply  to  tbismt  and  mnldng  sorb  "^P*"  * 
tbey  may  think  neeesaary.  to  make  an  otdar  uadw^**^ 
for  tbe  partition,  as  between  each  leMees,  omki*""*'' 
tenants,  of  the  land  included  in  tbeir  leai^ 
tenancy,  and  for  the  ^iportionment  of  the  nai 
payable  under  suob  lease,  under-lease,  """"f^'.^V^ 
such  order  of  partition  the  owoer  of  tbe  iui<»ni«"** 
spective  patuof  the  land  shall  have  the  like  '"*^~^!! 
apportioned  rente  agwnat  the  reqiectiie  parts 
the  same  shall  be  payable,  and  the  leMSs,  ■»^*^|^ 
tenaou  holding  tnoh  reqMCtive  partB  under 
uoder-leua,  or  teaaDcyi  .and  auch  otder  af  F"*!**'*' J*.  ^ 
aubsiating  fcH-  the  eaUra  rent  bafoca  auGk  pattiMa  V 


Digitized  by 


Google 


THE  IRISH  JURIST. 


381 


porlunineiit ;  and  all  the  eoreiuDU,  eooditioiw,  and  agrae- 
KCQto  of  erer;  lueh  leaw,  under-lease,  or  tananoy,  exc^ 
ai  to  the  BBount  of  rent  to  be  paid,  ihdl,  aa  regardi  the 
Mpeetire  perta  Plotted  on  aueh  partition,  and  tlw  appor- 
tieoed  parts  oi  the  rent,  remain  in  force  aa  against  the  re< 
ipectiw  faswes,  under-leHeea,  or  tenants  to  whom  under 
aoch  paitidoa  such  respeotira  parts  iball  be  allotted. 

44-  Ami  be  it  tmelai,  that  where  ao  ai^iMiioa  ihtll  be 
■arte  Ibr  BMle  imder  Ab  Act  of  any  land  or  lease,  or  part 
Ibefeof,  or  where  the  tame  shall  have  been  sold  under  tUi 
Act,  and  either  before  or  after  the  conTeyanee  or  assign- 
mtmt  thereof  under  Uiis  Act.  if  application  be  made  to  the 
Cowissienen  hf  aur  party  interoatcd  in  such  land  or  lease, 
or  by  the  pnrchaMr.  (as  the  case  maj  be.)  far  the  exchange 
of  aJI  or  any  part  of  such  hod,  or  of  all  or  any  part  of  the 
hod  eoa^rised  in  such  lease,  fbr  other  land  which  the  owner 
ibnreof  may  be  wtlfing  to  give  in  eidiai^  tiie  Cn— is 
aianefa  may  makeor  eanaetohe  madeauch  inquiries  as  diej 
mtj  think  it  for  aseeitaioing  whether  such  eichaoge  would 
ba  beneiciri  to  the  persons  interested  in  the  respective  landb, 
and  eanse  anch  notices  to  be  given  to  parties  interested  in 
the  raepeetive  lands  as  they  may  diink  fit ;  and  i^  after 
aiaking  such  inqairiaa.  and  bearing  such  parties  interested 
in  tbe  respective  lands  as  may  apply  to  them,  the  Cominis- 
■ooers  bmU  be  of  opinion  thai  tuch  exchai^  would  be  be- 
B^ci^  and  that  the  tenos  thereof  as  proposed ,  or  as  modi- 
ied  bj  them,  with  the  ooasent  of  audi  owner  as  afbreaaid, 
are  just  and  nasoaable,  they  nay  make  an  order  oodar  dieir 
sea)  ibr  aueh  aaehange  aeoordin^y,  and  in  mdi  order  fK 
eacbangav  or  in  a  map  or  plan  annexed  thereto,  shall  be 
shown  the  lands  given  and  taken  in  exchange  respectively 
under  such  order ;  and  the  land  taken  upon  such  exchange 
under  such  order  sball,  without  any  conveyance  or  other 
assurance  in  relation  tiiereto,  go  and  enure  to  and  upon  the 
same  uses  and  trusts,  and  be  suhjeet  to  the  same  conditions, 
ehargea,  aad  ineambraaees,  as  the  land  given  on  such  ex> 
rhaiigw  weald  ha*a  stood  limited  or  been  sukjeet  to  in  case 
mdi  order  had  aot  been  nnde;  and  the  like  order  for  a  sale 
mmj  be  taade  in  raspeet  of  the  land  taken  in  exchange  for 
any  land, or  any  had  eomprisad  In  any  lease  to  irtudi  the 
applieatioB  for  a  sale  shall  relate,  (where  the  order  for  ex> 
cfau^  is  made  before  s^, )  and  the  like  proeeedhiga  had  in 
relation  to  such  sale,  and  the  like  conveyance  or  assignment 
amy  be  made  in  reapect  of  the  land  Uken  in  exchange  for 
tiie  land  or  lease,  or  part  thereof,  sold,  (where  the  order  for 
exchange  ia  nude  after  sale,  and  before  conveyance  ur 
asaigninent.)  and  with  the  like  consequences,  in  the  several 
CBMa  ahraseid.  aa  if  the  qipKcation  for  a  sale,  or  the  sale, 
(as  the  case  may  be.)  had  been  in  reqwet  of  the  land  so 
taken  ia  exchange. 

4A.  And  he  it  eoaoted.  that  it  shall  be  lawful  for  the  Com. 
■isaionera,  upon  the  application  of  the  ownws  of  the  several 
miU*ided  shares  (act  subject  to  be  sold  under  this  act,  or  as 
to  which  no  proceedings  for  a  tale  under  thb  act  shall  he 
pending,)  of  any  land  in  Inland  who  shall  desire  to  eBect  a 
partMon  of  such  had.  lo  make  or  cause  to  be  made  such  in 
qeiriet  as  the  Oommlssinoera  may  thiak  fit  for  ascertaining 
wbeUwr  Micb  partition  would  be  beoeSeiBl  to  the  persons  in- 
terested in  such  respective  sharea ;  and  in  case  the  Commis- 
siooers  shall  be  of  opimon  that  the  proposed  partition  would 
be  beneficial,  and  that  the  term*  thereof  are  just  and  reason- 
able, they  shall  make  an  ordei  under  their  seal  for  aoeb  par- 
tition aocordingly ;  and  in  such  order,  or  in  a  map  or  plan 
annexed  thereto,  shall  be  shown  the  part  allotted  ia  severally 
ianapaetof  each  such  undivided  shaie;  and  the  part  so 
aUettefi  ia  aavaralty  in  respect  of  each  such  undivided  ^re 
by  sndi  etdar  of  partition  shall,  without  any  conveyance  or 
other  BMraaca  in  relation  thereto,  go  and  enure  to  and 
apon  Ae  saam  asea,  and  be  anbject  to  the  same  conditions, 
chsrgea.  and  ineanhranoes.  as  the  undivided  share  in  respect 
whidi  the  tame  is  to  allotted  would  have  stood  limited  or 
been  subject  to  in  case  snch  oider  had  not  been  made. 

46.  And  be  it  enacted,  that  it  shall  be  lawftil  for  the 
Coomisaiooen,  upoo  the  application  of  the  owners  of  lands  in 
Irttmd  not  sutyact  to  he  sold  under  this  act,  or  as  to  which 
BO  procoedioga  for  a  sah  under  this  act  shall  be  poidiag. 
who  shall  daaira  lo  eAct  an  exchange  of  soeh  hnds.  to 
aukhe  or  canaa  to  be  made  such  inquiries  la  the  Commis- 


donera  may  think  fit  for  ascertaining  whether  such  exchange 
would  be  beneficial  to  the  persona  interested  in  the  re- 
spective lands ;  and  in  case  the  Commissioners  shall  be  of 
opinion  that  the  proposed  exchange  would  be  beneficial,  and 
that  the  terms  Uiensof  are  just  and  reasonable,  they  shall 
make  an  order  under  their  seal  for  such  exchange  accord> 
■ngly  ;  and  in  such  order  for  exdiange,  or  in  a  map  or  pho 
annexed  thereto,  shall  be  shown  the  lands  ffna  and  taken 
in  exchange  respectively  under  snch  order ;  and  the  land 
taken  upon  such  exchange  under  such  order  shall,  withont 
any  conveyance  or  other  assurance,  in  rehtioo  thereto,  go 
and  enure  to  and  upoo  the  same  uses  and  tiusta,  and  be  sub> 
ject  to  the  same  conditions,  charges,  and  incumbrances,  at 
the  hod  given  upon  such  exchange  would  have  stood  limited 
or  been  subject  to  in  case  such  order  had  not  been  made. 

47.  And  be  it  enacted,  that  it  tball  be  hwful  for  the 
Gomniasioneri,  upon  the  application  of  any  number  of  per- 
aoiu  who  ahall  be  separately  owners  of  parcels  of  land  not 
sotgecl  to  be  soM  under  this  act,  or  as  to  which  oo  proceed- 
ings  for  a  side  under  this  act  shall  be  pending,  so  intermixed* 
or  lUvided  mto  parcels  of  inconvenient  form  or  quantity, 
that  the  same  cannct  be  cultivated  or  occupied  to  the  best 
advantage,  but  forming  together  a  tract  which  may  be  di- 
vided into  convenient  parcels,  and  who  shall  deure  to  have 
the  whole  of  such  tract  divided  into  convenient  parcels,  to 
be  allotted  in  lieu  of  the  old  parcels,  to  make  or  cause  to  be 
made  such  inquiries  as  the  Commissioners  mt^  thidt  fit,  for 
aacertmning  whether  such  proposed  division  and  allotment 
would  be  benefichl  to  the  persons  interested  io  such  hnds ; 
and  in  case  the  Commissioners  shall  be  of  minion  that  the 
pro|K»«d  division  and  allotment  tvould  be  beneficial,  they 
shall  make  an  order  for  the  division  and  allotment  thereof 
accordingly,  with  a  map  or  plan  thereunto  annexed,  in  which 
shall  be  specified  as  well  the  parcels  in  iriiich  the  several  per- 
sona on  MboKc  application  such  order  shall  have  been  made 
were  respectively  interested  before  such  division  and  allot> 
ment  aa  the  several  parcels  aUoltcd  to  them  respectively 
snch  order  i  and  the  paroeki  of  land  taken  under  tuch  divi- 
sion and  allotment  shell  go  and  enure  to  and  upon  the  same 
uses  and  trusts,  and  be  aubject  to  the  same  conditions, 
cliarges  and  incumbrances,  as  the  several  hnds  which  the 
persons  tsking  the  tame  khall  have  relinquished  or  lost  on 
such  division  would  have  stood  limited  or  been  subject  to  in 
case  such  order  had  not  been  made. 

•18.  Provided  always,  and  be  it  enacted,  that  ia  the  case 
of  taod  in  reapect  of  which  no  proceedings  for  a  aah  under 
this  act  shall  be  pmidiog,  no  suMi  order  of  partition  or  of  ex- 
change, or  of  division  and  allotment,  as  aforetwd.  shall  be 
made  by  the  Commissionera  until  aueh  nottoea  by  advertise- 
ment in  such  public  newspaper  or  newspapers  as  the  Com- 
missioners shall  direct  shall  bsve  been  given  of  such  pro- 
posed partition,  exchange,  or  division  and  allotment,  and 
three  calendar  months  shall  have  ehpsed  from  the  publica- 
tion of  the  la*t  of  such  advertisements ;  and  in  case  before 
the  expiration  of  such  three  calendar  months  any  peraim 
entitled  to  anj  estate  in  or  to  any  charge  upon  any  land  in- 
cluded in  audi  proposed  partition,  exclutnge,  or  diviwn  ud 
allotment,  shall  give  notice  in  writing  to  the  Comnuationers 
of  hb  disient  from  such  proposed  ^rtition,  exchange,  or 
division  and  allotment,  (as  ue  case  may  be,)  the  Commis- 
Honers  shall  not  make  an  order  for  such  partition,  ex- 
change,  or  division  and  allotment,  uuleu  such  dissent  shall 
be  withdrawn,  or  it  shall  be  shown  to  the  Commissioners 
that  the  estate  or  charge  of  the  party  so  dissenting  shall  have 
ceased,  or  that  such  estate  or  charge  is  not  an  estate  or 
charge  in  respect  of  which  he  would  be  entitled  in  equity  to 
prevent  such  partition,  exchange,  or  divislbn  aad  aUi^raent ; 
but  no  tuch  order  as  aforesaid  shall  be  in  anywise  liable  to 
be  impeached  by  reason  of  any  infirmity  of  estate  or  d^ect 
of  title  of  the  persons  on  whose  application  the  suae  sb^ 
bare  been  made. 

49.  And  be  it  enacted,  that  every  conveyance  and  as- 
signment respectively  executed  as  required  by  tfau  act,  and 
evpry  order  for  partition  or  for  exchange,  or  for  division  and 
allotment,  made  by  the  Commissioners  under  their  aeol. 
shall  for  all  purposes  be  conclusive  evidence  that  every  ap- 
plication, proceedittg,  consent,  and  act  whatsoever  which 
ought  to  have  been  made,  given,  and  doue  previously  to  the 
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execution  of  lucb  omTenoce  or  iMigaiiwatt  or  the  maldDg 
of  luch  order  reepectivdj,  bu  been  nadei  giren*  and  done 
hy  the  parson  autoorif ed  to  maket  gi*e^  and  do  Ibe  Mme ; 
and  no  ntcb  coaveyuice,  aHignment,  or  ordet  ihall  be  im- 
peached by  reaion  of  any  informality  therein. 

AO.  And  be  it  enacteai  that  the  Commiuiouen  Bhall  not 
be  aubjeot  to  be  reatrained  in  the  execution  of  ibeir  powen 
under  tbia  act,  nor  ihall  any  persou  be  restrained  from 
■Baking  application  nnder  this  act  to  the  Commiwionert,  or 
doiDg  any  other  act  or  giring  any  cooaeot  under  the  pro- 
viaiooi  of  this  act,  by  order  or  injuatiioa  of  a  Court  of 
Equity,  or  by  writ  (rf  prohibition,  nor  ibal)  the  Goounta- 
aiooera  be  required  writ  of  nundamua  to  do  any  act  or 
take  any  proceeding  under  this  act,  nor  iball  proceedings 
t>efore  then  be  removable  by  certiorari ;  and  the  Commis- 
sioners shall  not,  nor  shall  any  of  them,  nor  shall  any  penon 
acting  under  the  order  or  aoutority  of  them  or  any  ef  tbem. 
be  li^le  to  any  action,  auit,  or  proceeding  for  or  in  respect 
of  any  act  or  matter  bond  fide  done  or  onitted  by  them  re- 
■pectirely  hi  the  eutciae  or  iuppoeednereiM  of  the  powers 
w  this  aet. 

61.  And  be  it  enacted,  that  it  ihall  be  lawftil  fbr  the 
Oemniiaioaera  to  review  and  reeoind  or  tw;  any  order 
which  shaU  have  been  prenoualy  made  by  thwi,  but,  save 
as  aforesaid  and  as  herein-after  provided,  every  order  of  the 
CommiMioners  shall  be  final :  provided  always,  that  where 
the  Commiisioners  allow  appeal,  but  not  otherwise,  appeal 
against  any  order  of  the  Commissioners  may  be  made  to  the 
Privy  Council  of  Ireland  within  one  calendar  month  from 
the  making  of  the  order  appealed  against,  and  such  appeal 
■hall  be  beard  and  reported  on  hy  members  of  the  Kivy 
Couooil,  to  be  appointed  by  such  judicial  committee  of  the 
aaid  Privy  Council  as  herein-after  mentioned,  and  the  order* 
of  the  said  Privy  Council  in  relation  to  suvh  appeal  shall  be 
made  according  to  the  reporta  of  sudi  judicial  committee, 
and  the  order  of  the  seid  Privy  Council  on  the  appeal  diall 
be  final. 

62.  And  be  it  enacted,  that  the  judicial  committee  herein- 
before  referred  to  shall  consist  of  the  Lord  High  Chancellor 
of  Irthud  for  the  time  being,  and  such  of  the  members  of 
the  said  Privy  Council  as  shall  from  time  lo  time  hold  any 
of  the  following  offices  in  Ireland  ;  that  is  to  say,  the  office 
of  Lord  Keeper  or  First  Lord  Commissioner  of  the  Great 
Seal  of  Ireland,  Lord  Chief  Justice  or  Judge  of  the  Court 
of  Queen's  Bench,  Master  of  the  Rolls,  Lord  Chief  Juttice 
or  Judge  of  ihe  Court  of  Common  Pleai.  Lord  Chief  Baron 
or  Baron  of  the  Court  of  Exchequer,  and  Judge  or  Com- 
missary of  Her  Majesty's  Court  of  Prerogative  for  Causes 
BccleMastival  and  Court  of  Faculties  in  and  throughout 
IrelanJt  and  of  all  persons  members  of  the  said  Privy 
Council  who  shall  have  held  the  office  of  Lord  Chancellor 
of  Irelamdt  or  any  of  the  other  oflKcea  herein-before  men- 
tioned, and  of  such  other  persons  not  exceeding  four  in 
number*  being  Privy  Councillors  in  betoMd^  as  the  Lord 
Lieutenant  or  other  chief  governor  or  governors  for  the 
time  being  of  Ireland  shall  appoint  to  be  members  of  such 
committee  ;  and  no  such  appeal  as  aforesaid  shall  be  heard 
or  reported  on  by  the  said  judicial  committee  unless  iu  the 
presence  of  at  least  four  members  of  the  said  committee  ; 
and  nu  report  on  such  appeal  AtaXX  be  made  unleu  a  m^ority 
of  the  memben  of  such  ctunmittee  present  at  the  bwing 
concur  in  such  report. 

63.  And  be  it  enacted  that  every  person  who  upon  ex- 
amination upon  oath,  affirmation,  or  declaration  befoie  the 
Commissioners  or  any  of  them,  or  any  person  appointed  and 
authorized  under  this  act  by  the  Cummissioners  to  admi- 
ister  such  oath,  affirmation,  or  declaration,  shall  wilfully 
give  fal»e  evidence,  and  every  person  who  shall  wilfully  swear 
affirm,  or  declare  fslaely  ui  any  affidavit  authorised  uuder  this 
act  to  be  received  in  evidence  by  the  Commissioners,  shall 
be  liable  to  the  pains  and  penalties  of  perjury. 

64.  And  it  he  enacted,  that  in  tlie  cuustrucliou  of  this 
act  (except  where  the  context  or  other  provisions  of  the 
act  require  a  different  construction)  the  word  "  I^nd  **  shall 
extend  to  maoors,  advowsons,  rectories,  messuages,  lands, 
tenements,  rents,  and  hereditaments  of  any  tenure,  nhethcr 
subject  toaoy  fee  farm  or  other  perpetual  lent,  wither  with- 
out uuudiliou  of  re*entrjr  fur  securing  the  same,  or  other- 


wise, and  whatber  corporeal  or  ioeoiporasl,  and  so*  \aA. 
vided  share  thereof  t  and  the  word  "estate"  dHll  estewi  i, 
an  estate  in  equity  as  wel)  as  at  law,  aad  to  u  eauitt  rf 
redemption,  and  to  the  benefit  of  aay  eoveosM  or  co^h 
for  or  right  of  renewal :  and  the  word  "  Leue**  -Viliiniim^ 
an  agreement  for  a  lease,  and  the  esUte  or  ioterot  crtsitj 
or  agreed  to  he  created  by  such  lease  or  agresncK  in  ^ 
whow  or  any  part  of  the  land  therein  compritedj  sad  Opt 
expression  "  lease  in  perpetuity'  shall  niesn  sd;  I^k  or 
grant  fbr  one  or  more  lift  or  lives,  with  or  widiout  t  ina  gf 
years,  or  fbr  years  detenntoaUe  on  one  or  nore  Kfc  «  Kml 
or  for  years  absolute,  with  a  covenant  or  agraoMal  it  ». 
of  such  cases,  whether  in  the  same  or  in  any  othw  iBOm. 
ment,  for  the  perpetual  renewal  of  such  Itsic  m  grui[ 


whether  such  lease  shall  be  derived  out  of  the  itAaitiace  ^ 
by  way  of  under  lease  out  of  aoy  tease  or  othwMUt.  tsd 
the  expression  "  church  or  college  lease"  ihiU  isdsih  tn 
lease  by  any  archbiahop,  bishop,  dean,  or  deaa  ni  tbuttr 
or  other  eccletiastical  corporation,  sole  or  angrtpit,  atU 
the  College  of  the  Holy  and  Undivided  TViat^  msi 
^  or  by  the  Bcolealastieal  CoamisihHieii  In  bdnd 
triierea  fine  has  been  paid  on  the  grant  ef  secklniiiid 
the  woid  "  incuo^raaee"  aball  meu  an^  Itgil  or  s^i^uUt 
mortgage  in  fee,  or  for  any  lesa  estate,  and  also  soj  mma 
secured  by  a  trust,  or  by  judgment,  decree,  or  ordsr  W 
superior  court  of  law  or  equity  duly  iegislersil,siHl  iIkuj 
legacy,  portion,  lien,  or  other  charge,  whereby  a  gro«  iw 
of  money  is  secured  to  be  paid  on  an  event  or  st  stinece. 
tain,  and  also  any  annual  or  periodical  charge  wbidi  bj  lie 
instrument  creating  the  same,  or  by  any  other  imiraoKttis 
made  reporchaaableon  payment  of  8grasssuiBefnMtf,ad 
also  aoy  arrear  renuming  unpaid  of  any  asaual  or  perioiEal 
charge,  for  payment  of  which  arrear  a  sale  of  siiy  Inl 
charged  therewith  might  be  decreed  Iqr  aeeertofsqokf; 
and  the  word  "  incui^rancer''  shall  mean  sny  pcnoaes- 
titled  to  such  incumbrance,  or  entitled  to  reqiiiis  the  pj. 
ment  or  discharge  thereof ;  and  the  word  *'  ponesuou''  ihd 
include  the  receipt  of  the  reuts  and  profits ;  sad  the  voH 
-'owner"  as  applied  to  any  land,  shall ioclttde a^j pnits 
entitled  in  possession  in  fee  simple  or  in  laU,  ar  jasfl  ■ 
tail,  and  any  penon  entitled  in  possession  fiw  aliltwfiiei, 
or  for  a  term  of  years  detensMSBhle  on  the  droppisg  if 
life  or  lives,  or  (or  a  term  of  years  of  which  not  Ita 
nmety-nine  years  are  unexpired,  not  being  a  leisae  ii  t  rest, 
and  alto  any  person  entitled  in  possenitfi  ss  teuoi  ilx 
curtesy,  whether  at  law  or  in  equity,  and  any  penoo  csihied 
in  possession,  whether  in  fee  or  for  any  lenter  eitile  nifim- 
said,  to  the  equity  of  redemption  in  aoy  land,  or  la  tbe  hsi 
subject  to  any  incumbrance,  or  a  trust  fur  llw  fkjam  «f 
any  incumbrance,  uid  any  feofieea  or  trutfess  br  ckaiiililt 
or  other  purposesi  entitled  in  possessieni  and  the  wmd 
*'  owner"  as  applied  to  a  lease  in  perpetuity  or  Mbtr  loi^ 
shall  Includeauy  person  entitled  in  possession  lo  die  hod  coo. 
prised  in  such  lease  fur  the  whole  estate  Cfcsted  oraptsd 
to  be  created  by  such  lease,  or  for  aoy  deriistifc  aWe 
(created  by  settlement,  or  testamentary  or  otbei  diipotiiHM 
thereof),  qu-i»i  in  tail,  or  for  a  hfe  or  livss,  or  for  jtsnde- 
terminable  on  the  dropping  of  a  life  or  lives,  or  ltn)t>ad 
which  not  lew  than  titty  years  are  unexpired,  Botbtiig is 
under  lease  at  a  rent  derived  out  of  stich  less^  snd  laj 
ton  entithid  in  possession,  ibrsuch  iriioleestatBoriockifen- 
vative  estate  as  aforesaid,  to  the  equity  of  redenptioa  is  wch 
lease,  or  to  such  lease  sulyect  to  aoy  iocuoibtsiiee,  er  t 
trust  fur  the  payment  of  any  iocumbiauce:  sod  tie  nrd 
"person"  and  the  word  "owner"  shall exleod u i liudj 
politic  or  corporate  as  well  as  to  an  individuslj  Iht 
"  Commissioners" kball  mean  "the  Commisuooera  bnis 
of  Incumbered  £&tates  in  Irelandt"  the  e^wtMca 
Commissioners  of  Uet  M^es^'s  Treasury"  shsll  mm  neb 
Commissioners  for  the  time  twiug  or  aoy  thrte  of  iben.  ir 
the  Lord  High  Treasurer  for  the  time  beiagi  sad  px] 
word  importing  the  singular  number  ooly  sksUeitend  toM- 
veral  persons  or  things,  and  every  word  lmporttR([  [be  pluni 
number  i>lwll  apply  to  one  pemoo  or  Uiing ;  sad  L-ietj  mtd 
impDitiog  the  masculine  gender  only  shall  esWnd  lo  s  ^ 
male. 

66.  And  be  it  enacted,  that  this  act  shall,  euepi  Mb  M 
the  special  proviMons  uf  the  same  otheniiienv'iRi**''*' 
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ovlj  to  TrtUmd^  ud  may  be  smcnded  of  lepealed  b;  anj 
Kt  to  be  pied  in  thia  seHion  of  parliaaienL 


SCHEDULE. 
Hirm  9f  env^oMee  m  takt  6g  tht  CommUtioturt  (which 
■ay  &•  MMdwUk  Mc4  variatum$  m  tkg  drewmatameetmau 
^pMT  to  Ae  CMMjanmert  to  nquin). 

two  of  the  CommtiMomn  for 
ttlc  of  Incumbered  Eatatet  in  Irelaod,  under  the  authoriLr 
of  an  act  pasted  ia  the  yew  of  the  reign  of 

Queen  Victoria,  intituled  [Aere  set  Jarw  tiu  titU  of  thit 
act},  in  eonaidetation  of  the  sum  of 

by  £.  F.  of  ftc,  p«d  into  the  Bank  of  Ireland  to  our  ac- 
eouBt to  accredit  of  do 
grut  unto  tbe  tud  E.  F.  all  [Acre  dtaeribe  tkt  ormtM  to 
Ar  $90],  to  hold  die  same  unto  tbe  said  £.  P.,  lua  hein  and 
aiaigna.  [or,  m  the  caie  of  a  chaltal  uttereat  in  a  kaae,  hi> 
czecuton,  administratori,  and  aligns,]  for  eper,  [or  for 
the  uoeipired  term  created  by  a  certain  leaae.  dtMoribing  tho 
!e€»e,  a*  the  ease  mag  be'],  subject  to  [Acre  wpeeify,  where 
Aeaakia  made  ni/eet  (Aereto,  fAe  Kiumeies.  Utun,  undtr 
iintM,otekarg*,oUherbifr^/ereiteeto  a  aduduU  or  oOar- 

PUffJ. 

Id  witoeaa  whereof  mthe  said  A  and  C.  D.  hare 
faereuDto  act  our  bands  and  the  seal  of  the  said  Commis- 
Moers,  thia  day  of  in  tbe 

jear  of  our  Lord 

A.B, 
a  D. 

[^Stalo/tht  CotKmiMaioH.] 

Tht  etrtiJicaU  of  pmpntnt  to  6c  tndoraed  m  or  imttea  at 
tho^ftot  of  tkt  Mwsgwwe  or  aaaignmttU  auy  bt  in  iU  A/. 
hmm^fbrmt 

Ve  certify  that  the  within  [or  above]  mentiooed  sum  of 
was  iiud  into  the  Bank  of  Ireland 
to  the  account  and  credit  within  [or  above]  mentioned  on 
tbe  day  of 

A  B. 
a  D. 

iSeatqftkt  CommuaiomJ] 

GENERAL  RULES. 
UXDER  THE  laiH  k  r3TH  VIC.  CHaP  77. 
Dated  the  \Bth  dag  of  October,  1849. 
iTia  thb  day  ordered  by  the  Right  Honourable  John 
Richards,  one  of  the  Barons  of  Her  Msjeaty's  Court  of  Ex- 
chequer io  Irelaod,  Mountifort  Loogfield,  LL.I).,  and  Char- 
les Jarnea  Uargnanh  Eaq,,  being  the  CommisBioners  fbr  sale 
ot  incumbered  estates  in  beland,  pursuant  to  the  statute  in 
that  case  made  and  provided,  thst  the  following  general  rules 
and  orders  fball  take  effect  aod  be  bioding  in  relation  to  all 
prooeedings  to  be  hereafter  bad  or  taken  under  and  in  pur- 
suant^ of  tlie  provisions  of  an  act  passed  in  the  session 
boldeo  in  the  12lh  and  13th  years  of  the  reign  of  Her  Ma- 
jesty Queen  Victoria,  chap.  77,  entitled  "  An  Act  further 
to  facilitate  the  sale  and  transfer  of  incumbered  estates  in 
Irelaod" 

I.  That  in  the  coostructioo  of  any  general  rules  or  orders 
made  by  tbe  Cummis^iotiers,  the  words  and  phrases  to  which 
a  particulw  or  extended  meaning  ia  assigned  by  tbe  d-ltb 
section  of  tbe  act  rtull.  when  used  io  sui^  rules  or  orders, 
be  undecslood  to  bear  such  particular  or  extended  meaning, 
except  where  tbe  contest  or  other  provisions  of  the  rules  re- 
quire a  diferent  construction  ;  and  the  word  **  affidavit ''shall 
include  an  aSrmatiun  or  declaration  nuide  by  any  person 
who  hf  bw  is  empowered  to  give  evidence  by  affirmation  or 
dedaratioD  in  beu  of  oath  t  and  that  when  time  is  to  be  com- 
taA  by  days,  it  riiall  be  eacUiaive  of  AouKws.  and  tbe  ho- 
ays  in  tbe  neat  succeeding  rule  stated,  and  when  it  is  to 
be  mnputed  by  the  month,  it  shall  be  construed  calendar 
mooth.  aod  in  all  cases  it  shall  be  exclusive  of  the  first,  and 
inclusive  of  tbe  last  day,  unless  the  last  day  be  one  of  such 
holidays,  when  tbe  following  day  shall  be  inoludod. 

That  tbe  Commissioners  may  adjourn  their  sittings 
from  one  day  to  tbe  next,  or  to  any  other  day  they  may  think 
expedient,  baring  r^ard  to  the  slate  of  their  business  and 


the  public  convenience  ;  but  they  may  resume  such  sittings 
again  tor  the  despatch  of  business  on  any  day  or  days  during 
the  interval  of  any  such  Bdjoumment,  should  they  find  it  ne- 
cessary so  to  do  ;  and  tbe  several  offices  of  the  court  shall 
be  open  for  business  upon  all  days  of  tbe  year,  except  on 
SKndogBt  Chri$tmaM  D^,  and  tbe  three  days  neat  after 
Chrittma$  Dag,  New  Ytar*»  Dag,  Good  FHt^gt  and  Eat* 
ter  Mondag  and  Taetdag  ;  and  shall  continue  open  fbr  the 
despatch  of  businesss  from  ten  until  four  o'clock  each  day 
during  the  period  appointed  for  tbe  sittings  of  the  court,  and 
from  twelve  until  three  o'clock  on  all  other  days ;  and  the 
officers  and  clerks  belonging  thereto  respeclively,  shall 
attend  in  such  offices  in  the  dischsrge  of  their  several  duties 
during  the  periods  above  meolioned,  unless  otherwise  en> 
gaged  in  the  business  of  tbe  court,  or  unless  prevented  l^ 
sickness,  or  other  uoavoidabla  cause,  or  allowed  leave  of  id>- 
sence  by  the  court. 

3.  That  an  entry  be  made  in  tbe  (rfke.  tn  a  book  to  be 
kept  for  that  purpose*  of  every  matter  depending  in  tbe  court* 
with  a  proper  index,  for  tbe  purpose  of  r^rance ;  and 
whenever  a  petition  shall  be  presented  by  a  party  wbo  is  not 
tbe  owner,  the  name  of  tbe  owner,  as  well  as  tbe  petitioner, 
shall  be  inserted  in  the  index  to  such  book,  in  order  that  tbe 
proceedings  pending  in  the  court,  may  be  the  more  easily 
searched  for  and  ascertained  i  and  tbM  all  orders  and  rules 
made  by  tbe  Commissionars  shall  be  entered  in  abooktobe 
called  the  "Rule  Book." 

4.  That  all  attested  copies  of  petiUons.  affidavits* 
and  other  documents,  in  tbe  offices  of  tbe  court  shall  be 
written  on  Foolscap  paper,  bookwise,  and  shall  contun  three 
folios  of  ninety  words  in  each  page ;  aod  all  copies  shall  be 
attested  by  the  secretary  or  a  chief  clerk,  whether  such  co- 
pies be  brought  in  for  attestation,  or  be  made  out  io  tbe 
office,  and  when  it  is  required  that  tbe  common  seal  of 
the  CommisHonera  shall  be  affixed  to  any  document,  ,th« 
same  shall  be  done  by  the  secretary,  or  by  such  other  per- 
sons as  the  court  sluU  from  time  to  time  appout  for  that 
purpose. 

A.  That  proceeilings  under  this  act  shall  be  commenced 
by  petition,  to  be  addrooaed  and  framed  according  Io  the 
forms  to  be  approved  of  by  tbe  Commissioners ;  and  every 
such  petition  shall  be  signed  by  tbe  petitioner  or  hisattorneyi, 
and  shall  be  accompanied  by  an  affidavit  verifying  tbe  ma> 
terial  focia  therein. 

6,  That  every  person  presenting  a  petition  to  the  Com- 
missioners, oUierwise  than  through  the  a%euBg  at  an  attor- 
ney, shall  state  some  place  at  foot  thereof,  within  the  City 

Dublin,  where  notices  and  orders  may  be  served  on  him  ; 
and  such  parly,  or  io  case  of  bis  death  or  transmission  of  bis 
interest,  the  party  claiming  io  his  right  may  from  lime  to 
time  change  such  pUue  of  addreM,  and  substitute  some  other 
place  within  the  City  of  Dublin  for  the  like  purpose. 

7.  That  after  a  petition  is  filed,  the  secretary,  or  such 
other  officer  as  tbe  Commissioners  shall  from  time  to  time* 
for  that  purpose  appoint,  diall,  00  the  applieatioo  of  any 
party  interested,  give  a  certificate  that  such  petition  hm 
been  filed,  in  order  that  the  matter  may  be  registered  as  a 
lU  pendetu. 

B.  That  on  every  petition  for  a  sale,  an  order  shall  be 
made  by  the  Commissioners,  either  diamissing  tbe  petition, 
or  referring  it  for  inquiry  to  one  of  the  Commissioners,  or 
granting  a  conditional  order  for  a  sale,  stating  therein  by 
name  or  general  description,  the  parties  who  must  be  served 
with  such  order,  and  the  time  within  which  cause  agabst 
such  order  must  he  shown  ;  Init  the  petitioner,  if  he  be  dis- 
satisfied with  the  Bat  of  the  Commissioners,  may,  hy^  notice 
left  in  tbe  office,  require  that  tbe  matter  of  bis  petiuoa  may 
be  moved  in  court. 

9.  That  in  any  case  in  which  a  party  shall  seek  to  show 
cause  against,  or  to  set  aside  any  order  made  by  the  Com- 
missioners, he  shall  lodge  a  notice  to  ibat  effect  in  the  office, 
and  state  at  foot,  or  on  the  back  thereof,  upon  what  party 
he  requires  such  notice  to  be  served  and  the  subject  matter 
of  such  notice  shall  come  on  to  be  heard  in  due  course  be- 
fore the  Commissiooen ;  and  the  CommiisionerSi  on  the 
hearing  of  such  matter,  sliall  make  an  order  to  vary,  or  to 
dischaige  tbe  order  already  pronounced,  or  to  direct  n  ra- 
fetenoe  to  one  trf  tbe  Uommiasiooen.  or  make  such  other 
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order  u  tbey  ihiU  Uiink  fit.  and  may  order  the  whde,  or  any 
portion  of  the  eotti,  up  to  and  ineludliig  the  bearing  of 
such  matter,  to  be  paid  by  soeh  of  the  partiet  u  they  •hall 
think  properly  liable  thereto. 

10.  That,  if  the  owner  ahall  rely  upon  the  proTuioni  of 
the  2'ind  •ecttoa  of  the  Act,  in  opposition  to  a  lale,  he  ahall 
file  an  affidavit  containing  all  the  particulars  required  by  that 
section ;  and  also  itatiog,  as  nearly  as  be  can,  how  much 
has  been  received  during  each  of  the  seven  years  immediately 
preceding  the  presentation  of  the  petition  for  the  rent  and 
arresra  of  r«nt,  of  all  tho  premtsei  lul^ect  to  the  iooum- 
brance  of  the  petitioner*  and  bow  much  bu  become  due 
during  that  period  for  tithe  rent-charge,  poors'  rate,  and 
county  cess. 

1 1.  That  when  an  absolute  order  for  a  sale  sball  be  pro- 
nounced, the  Commissioners  may,  if  they  shdl  thinit  It  ne- 
cessary, require  the  owner,  and  all  other  persons,  to  pro- 
duce to,  or  lodge  with,  the  Commissioaers,  on  oath,  all 
deeds,  bofrio,  paper*,  documents,  and  writings  in  tb^r  poa- 
aamion,  cnatody,  or  power  reapeetively,  relating  to  the  pre- 
mises ordered  to  be  soM.  and  to  tbe  c^rsca  tbereon,  and  to 
do  bII  such  other  acts,  and  furnidi  such  mfbrmatioo  within 
tbe  authority  of  the  Commissioners,  to  direct  as  may  be  nO' 
cMsary  to  enable  the  Commissioners  to  sell  the  premises  to 
the  best  advantage. 

13.  That  the  statements  in  any  petition  shall  not  consti- 
tute an  admiaiion  of  the  validity  of  any  claim  sUted  therein 
or  of  any  particular  sum  being  due  in  respect  of  any  incum- 
bnnee,  save  elainu  and  sums  eiprea^y  admitted  by  the  peti- 
tioner. 

13.  That  on  the  order  for  a  ade  bm'ng  made  absolute,  a 
notice  iball  be  droolated  among  tbe  tenantry  or  persons  re- 
aiding  on  the  property,  according  to  a  printed  form  to  be 
approved  by  tbe  Commissioners,  speci^ing  the  tenancies, 
leuest  and  agreements  which  are  admitted,  and  calling  upon 
all  parties  who  have  claims  for  other  tenanciea,  leases,  or 
agreements  not  specified,  or  who  consider  that  the  terms  of 
their  tenancies,  leases,  or  agreemenU  are  incorrectly  stated, 
to  come  forward,  and  apply  for  an  amendment  of  the  order 
in  this  behalf.  But  tlda  lulc  shall  not  be  construed  aa  ceo- 
daring  it  neoosaaiy  to  aerve  every  tenant,  or  every  person 
nsidiiig  on  the  property,  or  claiming  to  be  intnwted  therein, 
with  such  notion. 

14.  That  if  any  persou  shall  claim  to  be  entitled  to  any 
lease  or  agreement  other  than  those  which  are  admitted,  he 
shall  lodge  in  the  office,  the  particulars  of  such  claim,  accom- 
panied by  an  affidavit  that  he  believes  the  same  to  be  just 
and  true,  and  (if  ha  doea  not  appear  by  aitornry)  staiiifjt 
the  addreas  to  wbieh  notices  and  orders  may  be  served  on 
him ;  and  the  Conmisnonera  shall  thereupon  make  an  order, 
oithm-  allowing  bis  claim  in  the  whole  or  io  part,  or  eallmg 
upou  him  to  aostain  it  by  sufficieot  evidence,  or  auch  other 
order  u  nay  oaaet  the  merita  of  tbe  case. 

Salb  and  Coktktakcb. 

(5.  That,  if  upon  a  tale  by  auction,  tbe  htj^t  price 
oflered  for  any  lot  be,  in  the  opinion  of  tbe  Commissionerr, 
clearly  inadequate,  they  shall  be  at  liberty  to  adjourn  the 
sale  uf  that  lot  to  a  future  day  ;  and  no  sale  of  any  lot  shall 
he  deemed  to  have  been  made  until  the  amount  of  deposit 
(if  any)  required  by  the  couditions  of  sale  thall  have  been 
actually  paid  in  tbe  manner  prescribed  by  such  conditions. 

16.  Tbat  immediately  after  a  sale,  whether  by  public 
auction  or  private  contract,  ibe  purchaser  shall  obtain  a  cer- 
tificate under  the  seal  of  the  Conmbsiunera,  tlwt  he  is  the 
purchasert  thereby  authorising  him  to  pay  the  amount  of 
his  puichase  money,  into  the  &nk  of  Ireland,  to  the  account 
of  the  Commissioners,  to  the  credit  of  the  estate  uf  A.  B. 
of,  &c,  [«■  thM  cate  may  6«,]  and  shall  procure  tbe  notifica- 
tion by  the  bank  to  the  Commissioners  of  the  receipt  of  tbe 
money ;  and  no  sale  shall  be  opened  merely  by  reason  of 
any  advance  being  made  upou  the  bidding*  or  price. 

1 7.  That  in  any  case  io  which  it  shall  appear  to  the  Com- 
misdioners  that  any  premises  cau  be  aold  by  auetimi  to  better 
advantage  out  of  Dublin,  the  Commimionem  may  direct 
that  the  biddings  sball  be  made  at  tucb  place,  and  before 
such  peraou,  as  they  shall  for  that  purpose  appoint,  and 
thereupon  auch  biddings  ^11  be  had  accordingly,  and  shall 
be  returofld  to  tbe  Commisaiooen,  who  dull  declare  the 


highest  bidder  tbe  purchaser,  unless  the  highest  van  cfned 
shall  be,  in  the  opinion  of  the  Commiiuonen,  ciearlj  iude. 
quate,  or  untem  the  Commisaiooen  dnll  tet  good  ow. 
against  coofiiming  the  sale. 

18.  That,  the  conveyance  or  auignment  of  all 

sold  by  the  Commisiiioncra,  thall  be  prepared  bj  ud  n  |^ 
expense  of  the  purcbaaer,  and  the  draft  thereof  duU  be 
proved  of  by  the  Commistioaera,  or  by  the  ComiDiHlo^ 
to  whom  the  matter  ia  referred  b  shall  specify  the  tcsas! 
cies  (if  any)  subject  to  which  the  sale  is  aMde.  sadaai  » 
portionmeot  of  rent  between  tbe  purchaser  aad  the  poprir 
tor  of  other  lands  demised  with  tbe  lands  sold  or  laTpn 
(hereof,  and  any  renu  or  inuimbrances  remaiBisg  duM 
upon  the  property  or  any  part  thereof  in  the  hudi  of  ^ 
purchaser ;  and  the  Commiaiionere  shall,  wbeo  ate^uy 
ascertain  and  define  the  relative  rights  of  tbe  portbief  uij 
the  prior  possessor  witb  respect  to  any  crop*  on  ih  luJ. 

19.  That  tbe  Commiuiooers,  wh«»iever  AejiUllilHk 
fit,  may  dispense  witb  the  peiaooal  service  of  hCec  m« 
any  <rf  the  tenanU  to  the  lands  who  may  be  reqiund  lo 
aUom,  and  may  direct  that  such  notice  sbsll  be  gita  ta 
such  tenants,  either  by  posUos  tbe  same  oa  uoi  eompi. 
cuoua  place  on  or  near  tbe  lancM.  or  by  adveititiBglbii«H 
in  one  or  more  newspapers,  or  transmitting  tbe  nae  stsu 
through  the  Post  Office,  or  otherwise,  as  to  Oe  Comm. 
sinners  shall  seem  proper. 

3U.  Tbat  tbe  duplicates,  or  couoterparti  of  Xtnet,  vim 
they  exist,  and  can  be  bad,  or  other  evidences  of  dte  lew. 
cies  subject  to  which  the  sale  is  made  shall  be  ddiTcnd  to 
the  purchaser,  except  where  they  rehue  also  to  other  hoik, 
in  which  case  comes  dmll  be  deuvered  to  bin. 

21.  That  tbe  Commisdonera  n^y  reqoiraaad  osopdd 
persons  claiming  to  be  tenants  to  produce  the  \em  » 
agreements,  or  other  instrumenta  under  whidith^iodia^ 
and  to  give  copies  thereof. 

22.  That  in  cose  the  purchase  money  and  asjr  iateoi 
which  may  have  accrued  upon  it  under  uelenaiorthetilt 
or  by  law  shall  not  be  paid  into  the  bank  within  Ibgttni 
days  alter  the  sale,  any  party  to  tlie  prooaadmgi  ot;  pn. 
cure  an  order  for  p^ment )  or  the  Coauu^oasn  mj 
make  such  order  without  any  ^eeul  ^plicatioa,  mm^,  i 
they  think  proper,  re-sell  the  property,  and  thsopeswa- 
cideut  to  such  re-sale,  together  with  the  defcitsn,  it  u^, 
in  the  price  obtained  below  tbe  former  price,  shili  W  pad 
forthwith  by  the  purchaser  at  the  former  safe,  for  itfakh|a]- 
ment.  the  deposit  (if  any)  sball  be  a  guaianieei  Wihi 
sball  not  be  entitled  to  the  benefit  of  any  excels  a  tht  pice, 
which  may  be  obtained  at  the  Wter  sale. 

DtSTRlBOTION  OP  THE  PtTRCHSSK  MORIT. 

23.  That,  when  tbe  absolute  order  for  a  ssls  ihaU  be  pr». 
nouoced,  advertisementa  sball  be  published  ia  s  DuWa  sen- 
p^r,  and  in  one  or  more  local  oewspapers.  and  nxk  iibcr 
newspapers  as  tbe  Commisaiouers  sbaU  direct,  piisf  igiia 
of  such  order,  and  calling  upon  all  claims nts  6i  sMU,is> 
lert  sts,  or  incumbrances  m  or  upon  the  pmmisa  aided  li 
be  sold,  to  come  forward  and  establish  tliair  sevcrsl  dam 
and  demands. 

V-l.  That  when  the  absolute  order  for  a  sale  ibiO  be  p- 
Dounced,  the  Commtaaioners,  or  in  case  of  s  rdmsab 
one  Commissioner,  such  one  Commisuoner  shall  dinet  vkit 
further  information  shall  be  procured  respecting  the  tide  (f 
all  parties  to  the  premisea,  and  to  the  inewabnaos 
the  same,  and  what  aearcbes  or  ftirdwrseareheiMilbe 
made  in  relation  thereto,  aod  such  person  as  the;  vkM 
direct,  shall  forthwith  proceed  to  make  out  a  AiU  tittetaihe 
premises,  including  charges  and  incumbrances  thef«n,ud 
shall  prove  and  verHy  the  same  in  such  nuuwer  si  (be  Cos. 
misaioners,  or  such  one  Commiuioiwr,  dull  direct;  b«l  He 
sale  itaelf  shall  not  be  delayed  by  Uw  proceedlDp  ndtr 
this  aod  the  preceding  rule,  unless  tbe  Commimnnwi  ihl 
see  cause  for  deferrii^  auch  sale. 

'2&.  Tbat  tbe  costo  chargeable  walnst  tbe  find  proM 
by  a  sale  ^1  be.  Brat,  such  costs  of,  and  come(|ueelui  os 
the  application  for  tbe  order  for  sale,  m  tbe  CoanniMoaefi 
shall  think  fit  to  allow ;  secondly,  tbe  expeue  of,  ind  ino- 
dental  to  the  sale :  thirdly,  the  coaU  awsrded  tg  laf  lout 
who  sball  estabUsh  a  claim  far  a  lease  or  agreeowol  sm  mi 
forthiulhe  schedulea  given  by  the  owner  ortbebad,a- 
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cept  luch  put  of  tbe  last-mentioned  coata  as  sbal)  be  aclu- 
■Uj  recovered  under  tbe  order  of  the  Comraiaiionera  from 
the  owner  or  peraon  who  ahall  have  «onte«ted  aneh  claim ; 
and  the  Comnuaaiotien  maj  direct  the  owner  or  other  per- 
aon eoRteiting  audi  claim  to  rrimburie  tbe  fund  in  an;  coata 
awarded  lo  tM  tenant  eatabliahing  hia  claim,  and  paid  to  him 
out  of  tbe  fundt  in  court,  provided  that  nothing  berein  con- 
tained tkaO  preclude  the  Commtationert  from  Rtving  costs  to 
an  owner  not  being  tbe  petitioner  or  party  having  tbe  car- 
riage of  tbe  procemlingB  in  anjr  caae  in  which  it  ibull  appear 
to  he  just  and  reasonable  that  such  owner  should  be  allowed 
costs. 

2GL  That  tbe  costs  properly  incurred  br  an  incumbrancer 
eonsagin  tod  proviiig  bb  incumbraoee,  ihall,  except  where 
tbe  Conmnadonera  may  otherwise  direct,  rank  in  point  of 

Eriority  with  the  incumbrance,  in  respect  olT  which  such  co»ts 
ive  been  incuired. 
27.  That  a  M-bcduIe  of  incumbrances  shall  be  prepared 
by  the  Commiwionera.  or  one  of  them,  or  such  of  their 
officer*  as  ihey  rball  appoint,  according  to  their  several  pri- 
oriiiea,  with  the  sums  due  on  each  fur  principal,  interest, 
aad  ooata  respe^ivety,  and  in  case  of  an  annuity,  for  arrears 
and  coats  1  and  when  such  aebedule  shall  be  filed,  notice  there- 
of shall  be  ipnn  io  a  Dublin  newspaper  and  in  a  ioeal  news- 
paper, and  such  other  newspapers  as  the  Commisuoners  sha)] 
direct,  and  if  the  Commiuioners  shall  consider  it  necessary, 
notice  shall  also  be  specially  given  to  tbe  incumbrancers  and 
other  parties  interested  in  the  premises,  or  their  attorneys ; 
and  if  no  parly  interested  ahall  6le  an  objection  thereto, 
witluD  aucb  time  as  tbe  Commissioners  shall  appoint  for 
tbnt  purpose,  the  nme  shall  stand  confirmed  without  further 
order,  and  all  partin  shall  be  bound  thereby,  so  &r  as  relates 
to  tlw  money  produced  by  the  sale  of  tbe  premises,  in  re- 
^»ect  of  wUdi  such  adiedule  shall  be  nude,  onleaa  Uie 
ConuBia^oneia  Aall,  on  special  application,  auke  an  order 
to  tbccoDtrary. 

'28  That  any  partT  may  file  an  objection  to  the  schedule 
of  iDcumhranoes,  within  the  time  specified  under  the  last 
preceding  rule,  and  shall  briefly  state  therein  the  grounds  of 
hu  obfec^oo,  and  such  objection  shall  be  heard  and  dealt 
wirfa  by  the  CtHiimiisioneii  in  such  manner  as  they  iball 
think  fit. 

89.  That  after  the  sdiedule  of  incunibranees  shall  be 
eooftnned,  and  if  the  CommisHoners  shall  think  the  funds 
may  he  safely  distributed,  one  of  the  Commlwiooen  shall 
allocate  the  slock  and  funds  in  court  (computing  the  value 
of  tbe  stock  at  the  price  of  the  day  of  such  allocation) 
among  the  several  incumbrancers  and  parties  entitled,  ac- 
cording to  their  priorities  ;  and  such  allocation,  so  far  as  it 
may  extend,  shall  be  deemed  payment  of  such  incumbrances 
so  that  they  shaU  cease  to  brar  interest,  and  tbe  owner  of 
the  iacnnibrance  ahall  be  entitled  to  thie  dividends  on  the 
■lock,  and  shall  be  Ud>le  to  alt  the  consequences  of  ita  &1I 
or  rtae  lo  price,  but  such  Commissioner  shall  not  be  bound 
to  make  any  allocation  of  stock  or  fundi  in  part  payment  of 
so  incumbrance,  uoleu  the  incumbrancer  conaeou  to  such 
allocation. 

30.  Tliat  tbe  Commissioners  may,  before  such  schedule 
tt  aforeeaid  shall  be  finally  settled,  upon  tbe  application  of 
any  person  who  shall  be  tbe  first  or  an  early  incumbrancer, 
and  whoee  claim  shall  appear  to  be  valid,  order  payment  to 
auch  incumbrancer  of  the  amount  claimed  by  him,  or  any 
part  thereof,  if  it  shall  appear  to  the  Commissioners  that 
sQ^h  order  may  be  made  with  safety  to  all  parties;  but 
the  costa  of  such  application  shall  not  be  allowed  on  taz- 
attoo  a^Bst  tbe  fund,  unless  in  the  order  pronounced  by 
tbe  Comaiiasiuners  they  shall  award  tbe  costs  thereof  to  such 
incombrancer. 

St.  That  when  stock  or  money  is  allocated  lo  trustees, 
the  Commissioners  may  refuse  to  order  a  trausfer  or  pay- 
ment thereof  to  he  made  to  them,  unless  the  full  number  of 
tniricea  shall  eiist  accordii^  to  the  provisions  of  tbe  iostru- 
menl  creating  tbe  trust. 

9i.  That  the  fund  allocated  to  any  party  shall  not  be 
transferred  or  paid  over  to  him,  until  be  tiim  have  reti6ed 
ha  title  thereto  as  the  Commisuoneis  shall  direct. 

33.  That  the  Commissioners  shall  not  draw  in  fkvour  of, 
or  tranter  stock  to,  any  person  in  payment  of  a  le^y,  until 
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tbe  person  entitled  to  such  payment  shall  produce  a  certifi- 
cate from  the  proper  officer,  of  the  payment  of  the  l^acy 
duty,  if  any  payabla  in  respect  dwmtf  i  but  the  Conradt- 
sioners  may,  wtUi  tbe  eonaeotof  tocb  person,  draw  in  fiiTour 
of,  or  transfer  to,  the  proper  officer  authorised  to  receive  the 
same,  the  amount  of  such  duty. 

84.  The  Commissioners  may,  in  any  special  caae,  order  the 
payment  of  money  or  transfer  of  stock  to  any  person  upon 
his  giving  such  security  as  shall  be  a|n>roved  of  by^  the  Com- 
missioners, to  abide  any  order  which  tne  Gommisnoneia  maj 
make  in  r^^rd  thereto. 

35.  That  notice,  in  writing,  of  any  asugnment,  cha^;*, 
or  other  ifisposition  of  any  funds  in  the  hands  of  the  Com- 
missioners, or  of  the  interest  of  any  perami  therein,  mutt  he 
lodged  in  the  office,  stating  particularly  tbe  fund  to  which 
the  same  relates,  and  the  name  of  tbe  person  whose  interest 
therein  is  sfiecled,  and  the  name  of  the  party  so  clainui^  to 
be  interested  in  such  charge,  and  some  place  in  Great 
Britain  and  Ireland  where  DoUce  may  be  lerved  tqwn  such 
party  or  his  attorney. 

PftOGEKDINOS  FOR  AN  APPOBTIONMBHT  OF  RbNT. 

86  That  when  it  is  proposed  to  sell  a  part  only  of  any  lease, 
any  perMn  iotereated  may  apply  to  the  Commissionera  for 
an  apportionment  of  tbe  rent  reserved  by  such  lease  i  and 
notice  of  such  propMed  apportionment  sbdl  be  Kiven  to  the 
landlord  and  to  tbe  owner  of  the  remainder  of  the  land  in- 
cluded in  the  lease ;  and  such  landlord  or  owner  may  lodge 
in  the  office  a  notice  of  bis  intention  to  oppose  such  appor- 
tionment ;  in  which  case  the  matter  shall  be  heard  and  de- 
termined by  the  Commissioners. 

37.  That  an  application  for  apportionment  may  he  in- 
cluded in  a  petition  for  sale. 

PaocEBDiNas  na  a  Pabtttiok. 

88.  That  when  an  application  for  a  partition  is  pre- 
sented under  tbe  43rd  section  of  the  act,  toe  Commissioner* 
shall  direct  what  notices  shall  ba  tvrad,  and  on  whom, 
and  shall  direct  advertisements  to  be  published  in  at  least 
one  Dublin  nevrapaper  and  one  h>cal  newspaper,  eaUing 
on  all  parties  interested  to  serve  notice  of  objections, 
any  they  have  to  a  partition)  before  a  certain  day  there- 
in to  be  named,  and  on  the  day  named  io  such  advertise- 
ment, or  u  soon  after  as  may  be  convenient,  tbe  Com- 
missioners shall  hear  the  said  application,  and  if  no  objec- 
tion shall  be  substantiated,  will  iuue  an  order  to  one  or 
more  aurveyor  or  aurv^oi*  tO'make  a  report  according  to 
instruetiona  to  be  contained  in  such  order,  and  aa  soon  m 
the  report  of  Uie  surveyor  or  surveyors  shall  be  returned  to 
the  CommisMoners,  they  shall  name  a  day  on  which  a  par- 
tition shall  be  made,  unieM  in  the  meantime  a  notice  of  ob- 
jection shall  be  served  on  behalf  of  some  interested  party,  in 
which  case  the  Commissioners  shall  bear  all  parties  who 
require  to  be  heard,  and  examine  tbe  pioceedin^s,  and  make 
a  partition,  or  such  other  order  thereon  as  may  appear  to 
them  to  be  proper. 

39.  That  application  for  a  partition,  under  the  48rd  aee- 
tion  of  tbe  act,  may  be  either  included  in  an  original  peti- 
tion fcir  a  sale,  or  made  hj  supplemental  petition  referring 
to  Uie  former  petition,  and  to  tlie  pioceediogs  thereon. 

4(1.  That  the  costs  properly  incurred  in  proceeiUngs  fbr  a 
partition,  including  the  costs  of  the  survey  and  advertise* 
ments,  shall  be  borne  by  the  owners  of  the  estate  in  propor- 
tion to  their  respective  shares ;  and  the  amount  pwd  by  any 
owner  having  a  limited  interest,  shall  be  a  charge  in  hi* 
favour  upon  tbe  inheritance  or  whole  interest  in  tbe  share 
allotted  to  him. 

PaOCEBDIMOf  rOB  EXCHAHQB.  OB  FOB  DlTISIOM  OF 

Ihtbbuixed  Lands. 

41.  That  application  for  an  exchange  under  (he  44th 
section  of  tbe  act,  may  be  either  included  in  an  original 
petition  for  sale,  or  made  by  Kupplemental  petition,  referring 
to  the  former  petition,  and  to  the  proceedings  thereon. 

42.  That  the  cosU  properly  incurred  in  proceedings  for 
exchange  or  division  uiall  be  borne  in  such  pioportions  as 
the  Commissioners  shall  direct,  hanng  regard  to  any  special 
^reement  between  the  parties ;  and  the  amount  paid  by  any 
owner  having  a  limited  tntere>t,  shall  be  a  charge  in  bis  fa- 
vour, upon  tne  inberitaiM»  or  whole  interest  In  tbe  bmda  al- 
lotted to  him. 
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43.  That  wnrf  Bttoroej  wIm  appevi  for  any  partf.  aball 
enter  his  naiM  and  addrew  in  a  bnok,  to  be  kept  ia  the  office 
for  flat  purpow  t  and  mrj  diai^  of  attorney  or  addreta 
fhall  be  entered  in  die  aane  manner. 

i4.  That  every  person  miking  an  application  to  the  Com- 
miMioiiere  shall  enter  an  addre»  in  Great  Britain  ot  Ireland, 
to  which  all  notices  or  orders  to  him  may  be  sent,  and  may 
change  the  same  from  time  to  time ;  and  that  any  notice  or 
order  arbich  may  r«)nire  to  be  aerTcd  in  any  matter  aball  be 
lodged  with  such  of  the  i^cera  of  the  court  as  the  Commis*  > 
aOMn  shall  nppotot  fm  that  purpose,  and  dwU  be  terved  in  , 
maiKwr  hereinafter  mentional,  through  tbe  office  of  Mich 
officer,  unlets  the  court,  or  a  Commissioner,  when  litttng  alone 
upon  any  matter  referred  to  him,  aliall  otherwise  order;  and 
sncb  notice  or  order  may  be  transmitted  by  the  post,  by  th* 
clerk  or  officer  so  to  be  appointed  for  tlut  purpose  ;  and  the 
certificate  of  such  clerk  or  officer,  of  the  sending  by  post  of 
such  notice  or  order,  shall  be  sufficient  proof  that  such  notice 
or  order  was  duly  serred  at  the  time  when  the  same  would 
reach  the  aaid  aodiess  in  the  ordinary  course  of  the  post. 

4A.  That  wbenerer  a  notice  or  order  shall  be  lodged  in 
tbe  notice  office,  for  the  purpose  of  bein([  mmd,  the  person 
lodging  the  sane  shall  at  the  same  time  bring  in  and  lodf^e 
as  many  oofim  of  such  notice  or  order  as  such  person  shall 
require  to  be  served,  and  shall  also  at  tbe  same  time  bring 
in  and  lodge  iu  the  office  as  many  covers  or  envelopfn.  with 
a  sufficient  postage  stamp  affixed  on  each,  as  may  be  neces- 
sary for  the  purpose  of  transmitting  such  copies  free  by  post ; 
and  upon  which  envelopes  or  coven  ^1  be  legibly  written 
by  the  party  bringing  in  the  sane,  the  addrem  of  the  parties 
respectively  on  whom  such  copies  are  to  be  served  ;  and  it 
shall  be  the  duty  of  the  officer  to  compare  soeb  copies  with 
the  notice,  and  to  correct  the  same  when  necessary,  and  also 
to  compare  the  addie»s  on  each  cover  or  envelope  with  tbe  | 
address  mentioned  at  the  foot  of  such  original  notice,  and 
to  see  that  the  same  is  correct     And  that  all  notices  ; 
to  be  served  through  tbe  notice  shall  be  lodged  in  such 
office  before  the  hour  of  tno  o'clock  on  the  day  upon 
which  it  ia  reijuired  that  tbe  same  shall  be  sent ;  and  ibat  the  i 
notice  clerk  himself,  or  some  other  of  tbe  sworn  clei  ks  of  the  , 
court,  shall  deliver  into  the  General  Poet-Office  copies  of 
the  different  notices,  properly  addressed,  as  before  mention-  ' 
ed,  previous  to  the  usual  time  for  closing  tbe  post-ofllce  for 
receipt  of  letters  to  be  despatched  by  tbe  evening  mail  of ! 
that  day ;  and  such  clerk  shall  enter  in  a  book,  to  be  kept  ' 
for  that  purpose,  a  memorandum  or  minute  of  his  having 
ported  such  notices,  and  there  shall  be  endorsed  at  the  foot  : 
or  on  the  back  of  every  uotice  or  order  that  shall  be  brought 
into  the  notice  office,  the  name  and  address  of  every  person 
upon  whom  it  is  required  that  such  notice  or  order  shall  be  ', 
•erved,  and  if  an  attorney,  tbe  name  of  the  party  for  whom  ' 
be  iaconcerued.  I 

40.  That  when  ever  the  Commisioners  shall  appoint  any 
person  to  act  in  the  nature  of  guardian,  or  next  friend, 
to  protect  the  rights  of  any  infant,  idiot,  lunatic,  or  mar- 
ried woman,  in  any  matter  depending  before  them,  the  order 
made  by  tbe  Commissioners  to  that  effect  shall  be  served 
upon  such  person,  and  ail  notices  and  orders  subsequently 
•erved  upon  such  person  shall  be  denned  to  have  been  duly 
aerved  upon  tlie  party  whose  interest*  such  person  has  been 
io  appointed  to  protect  But  it  shall  be  competent  for  any 
person  inlorested,  or  claiming  tn  be  interaated,  to  apply  to 
the  Commissioners  to  rescind  or  vaij  the  order  appointing 
such  guardian,  or  next  friend,  or  to  have  some  other  peisoo 
appointed  in  his  place. 

47.  That  when  any  person  claiming  to  be  interested  shall 
desiie  to  be  served  with  notice  of  the  proceedings  in  any 
taatter  he  shall  be  at  liberty  to  enter  an  appearaoee  in  the 
form  or  to  theeffisctfolbwina:— 
"  C.  D.  appears  in  this  matter  l$latmg  iMm  tUU  of 
the  mu«r],  for  tbe  purpose  of  being  served  with  notice 
of  all  proceedings  therein. 

"  Dated  this  day  of  164  ." 

And  which  notice  must  be  signed  by  the  party  himself,  or 
his  attorney,  and  some  place  stated  therein  where  notices 
are  to  be  served  on  him,  or  on  his  attorney ;  and  thereupon 
the  ptrtjr  entering  such  appearaoee  ihdl  be  ectitbd,  unlen 


the  court  shall  think  fit  otherwise  to  direA,  to  beKneris-i 
notice  of  alt  proceedingB  in  the  oMlter.  nd  is  i^xm 
thereon,  until  he  dull,  by  notice  declwe  that  he  aitbdm 
such  appearance;  but  the  costs  occasioned  by  ealeri«  mi 
appearance,  shall  be  paid  by  the  party  eotcftag  de  im, 
unless  the  court  shall  otherwise  direct. 

4S.  That  tbe  Commissioners,  or  one  of  thm,  lyi,  a 
the  first  week  of  each  month,  from  November  to  Ab^m, 
inclusive,  examine  the  state  of  each  matter,  snd  ihe  ps. 
ceedings  which  nuy  have  taken  place  since  soch  \m 
ation ,  and  if  any  matter  shall  appear  not  to  ban  been  |» 
secuted  with  due  diligence,  they  shall  require  tbr  psri; 
ing  the  carriage  thereof  to  explain  the  reason  oftudiD^Rt 
or  dehty,  and  if  sudi  reason  shall  not  appear  nii,fau^ 
they  shall  be  at  liberty  to  order  tbe  carriage  ofioebuferh 
be  transferred  to  some  other  pu'ty  interested  in  sadGiBtf, 
who  shall  undertake  to  prosecute  the  same  with  dot  firut 
and  shall  order  the  cosu  occasioned  by  sucb  irsub  \i  V> 
paid  by  the  party  guilty  of  sucb  delay,  and  tkiil  orie  il 
such  papers  and  documents  relating  to  tbe  ptocedi^'a 
such  matter,  which  were  in  the  custody,  power,  or  f» 
curemenl  of  the  petitioner,  or  party  barii^  the  esniii!,  4 
the  proceedii^  or  bis  attorney  to  be  handed  over  to  aA 
other  party,  or  lodged  in  conrt,  as  the  CoouiinissmU 
direct  ;  and  no  petition  shall  be  withdrawn  or  iaeoA 
without  the  leave  of  the  Commissioiwfs, 

49.  That  every  petitioner  shall  be  at  liberie.  DotS  ■ 
order  shall  be  made  upon  hia  petition,  to  soKDd  tbe  us^ 
as  often  as  he  may  be  advised;  but  after  any  order fisL li 
made  upon  the  petition  no  other  amendmeot  AiQ  be  mk 
on  any  petition,  without  the  leave  of  tbeomrt;  ted  s4 
cases  of  amendment,  tbe  matetinl  bds,  the  tul^nMr 
of  tbe  amendment  so  sought  to  be  made*  shsD  be  miMlf 
affidavit. 

5U.  That  any  party  intrudueiog  any  scandsIoK  pnlii.  tf 
irrelevant  matter  into  any  petition,  ^davit,  or  otbcr  iio» 
ment.  shall  pay  the  costs  incident  to  such  BaieoDdMi,ni 
all  such  scandalous,  prolix,  and  impertinoit  MOcMh 
expunged  at  the  expense  of  such  party. 

EXAMINATIOK. 

51,  That  all  examinations  before  the  OMm»vn.v 
one  of  them  upon  reference  to  a  single  ConmuHkin. « 
before  any  examiner,  shall  be  tn'cd  wee.  uoka  tk  t*-^ 
missioner  in  any  special  case  shall  otherwise  £tKt 

59.  That  whenever  any  wiuiem  shall  be  euninti  <de< 
vriee  than  oiv&  voee^  be  shall  be  examined  vpos  mtentv 
tories  which  shall  be  previously  lodged  iu  the  oflce  :«d 
prior  to  such  examination,  and  copies  of  wbicli  itxai^ 
tories  may  be  taken  out  by  all  parties ;  bat  io 
emergericy,  the  Commissioners,  or  one  of  ibcm,  k"^. 
that  the  party  examining  should  not  be  required  to  nil 
two  days  after  the  locking  of  bis  interrogslorin.  kii'v 
eomoienclng  such  examination,  ajid  in  that  cwtbt  eli- 
mination may  be  proceeded  with  mt  such  tiiae  is  tbe  Cis- 
missiooers,  or  one  of  them,  shall  certify  to  be  propei 
when  ao  examination  shall  take  place  outof  Dut>^"' 
party  examining  shall  not  be  precluded  from  to<lgn>  '-^ 
the  examiner  additional  interrogatoriea,  and  euaiuf  >^ 
witnesses  thereto,  io  case  any  matter  shall  cou  ■«  ^ 
knowledge  uf  such  party  or  bis  attorney.  subM^"'^ 
lodging  his  interrogatories  originally  in  the  ofe-  ^ 
such  case  the  party  or  bis  attorney  must  make  n^'" 
account  for  his  not  having  hidged  such  addiliooil  K""^ 
tories  origiaaUy  in  the  office,  and  such  pai^  ihiD  kiliMM 
to  fomisb  a  full  and  true  copy  of  such  addittosal  uMn^ 
tories  to  tbe  opposite  paru  at  or  prior  to  bii 
same  with  tbe  examiner.    But  this  rule  sbsU  oot  eiuul* 
cross-interrogatories  or  to  the  cross-esamiDstioo  it 
nesses ;  and  it  shall  not  be  considered  iteccMi)  u  " 
the  office,  or  to  furnish  copies  to  the  opposite  psftfiof""** 
interrogatories  to  be  exhibited  to  witnesses. 

53.  That  all  witnesses  examined,  wbstberuGnil^ 
or  Ireland,  who  shall  not  be  ffiaminf^  and  «m*> 
examined  by  such  of  the  officers  of  tbe  coart  MibrLW* 
missioners  shall  appoint  for  that  purpotie.  sud  '^'^ 
to  all  examinations  that  shall  take  place  more  tUo  M J*^ 
tute  miles  from  the  General  Fbst  OBoe,  OuUia,  '^T? 
performii^  that  duty  shall  recdve,  for  each  d^  ofw 
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be  slall  be  KltMlljp  eogiged  od  that  dirty*  ludi  lom  (in  . 
addition  to  lua  jcarlj  salary)  at  the  ComniiHioDets  of  Her 
Hajorty'i  Treeaurj  shall  allow,  and  also  fats  actual  travellinff 
rhargea,  not  ineliKKng  anj  allowance  for  his  support,  such 
allowaoee  and  charget  to  be  ascertained  before  the  Com- 
mifsionert,  upon  the  oath  of  the  officer,  and  to  be  included  | 
amoogst  the  incidental  charget  aud  expenset  of  tbe  court,  in  : 
each  quarterly  account  returned  to  tbe  Commistionert  of 
Her  Majesty^  Treasury.    And  it  tfaaU  be  competent  for 
tudt  penoo  at  the  CowmiwioDeia  thill  to  ^ipmnt  for  the 
cuninatioD  of  partiea  or  witnetiet,  to  tdminiiter  all  necat* 
•ary  oatht  to  tuch  partiea  and  witaemea.    But  in  ao  cate 
shall  it  be  necessary  to  itaue  any  Committion  fbr  the  exami- 
oaiion  of  parties  or  witnettet  to  the  perton  to  authorised  to 
act  at  esaminer 

5* .  That  when  a  party  or  witnett  iball  be  examined  out 
of  Oublio.  it  tbail  be  tbe  duty  of  the  examiner  to  be  at  tbe 
place  appointed  for  the  examination  of  such  party  or  wit- 
nett. at  the  hour  of  eleven  o'clock  in  the  forenoon,  at  the 
Uxttt,  OB  eech  day,  aud  to  be  then  ready  to  proceed  with 
soch  cxamitiation,  and  to  continue  in  tbe  ditdiaige  ot  ancb 
duty  till  four  o'clock  in  the  afternoon  i  and  in  oaie  tuch 
exaBiaatioa  ilwll  not  have  been  commenced  at  eleren 
o'clock,  end  continued  till  four  o'clock,  each  day,  tucfa  eza- 
mioer  shall  slate,  on  the  dominical  to  be  returned  by  him. 
by  whose  delay  or  de&uU  it  was  that  audi  examination  wet 
not  to  commenced  or  coiitiriued 

55.  Tliat  all  examinen  shall  take  down  tbe  depositions  of 
parties  and  wiloeatet  in  the  first  perton,  and  no  party  or 
witDoa*  shall  be  examined  in  Dublin,  exe^t  before  the  Com- 
miswooeia,  or  one  of  them,  or  at  the  utiul  public  office  of 
the  eseouner,  unlets  the  Commistioneit,  or  one  of  then, 
thall  certify  that  tuch  examination  may  be  had  at  toow  other 
pbfre,  to  be  meatiMied  in  tuch  certifiMte. 

56-  TlMt  the  Commisaionera,  if  they  shall  think  fit,  on  tbe 
application  of  any  party,  thall  make  an  order  for  tbe  exami- 
nation <rf  any  witoett  out  of  Great  Britain  and  Irelaod, 
before  a  penon  to  be  mentioned  in  tuch  order,  and  the  ex- 
pensea  of  tuch  order  and  of  execating  tbe  tame  shall  be  in 
tbe  diicrttion  of  lite  Commistionert  j  and  the  examination 
and  eroti-examiimlion  of  tuch  witness  thtll  be  subject  to  tbe 
rulea  appUeable  to  the  oxaminatioo  of  a  witness  in  Qreat 
Britain  or  Ireland,  unkw  tbe  Commiationert  shall  otherwise 
direct. 

57.  That  prior  to  any  examination  tbe  Commissioners,  or 
one  of  tbem,  shall  certify  the  day  when  publication  shall 
pm,  and  unleai  the  time  to  appointed  for  pasting  publica- 
tioo  rimll  be  enlarged  by  the  CommiiMooera,  or  one  of  them. 
poUication  thall  pam  on  that  day. 

A8.  Thai  all  pertiet  claiming  to  be  interested,  in  any 
nalMr  b^bre  the  ComnniMoneta,  and  all  witnesses,  shall  be 
bound  to  anawer  ell  lawful  (|uestiont ;  and  in  tlw  event  of 
auch  parties  or  witnmes  not  fully  or  faiily  answering  the 
nme,  whether  upon  vivd  voce  examination,  or  upon  intar- 
rogatorieo,  thall  be  deemed  guilty  of  a  contempt  of  court. 

59,  That  the  examiner  s^l,  at  the  instance  of  any  party, 
sign  a  notice  specifying  the  time  and  place  when  and  where 
tucfa  examination  shall  be  held,  which  notice  shall  be  duly 
aerml  on  the  opposite  pvrty,  aeveo  dayaat  least  before  tbe 
(hj  nynH  for  oommeocing  the  examination,  if  in  Ireland, 
•ad  fourteen  dtfa  befim  cemnieocing  the  examination,  oet 
nf  Irnhnd 

6U.  That  all  bterrogatoriet  shall  be  conveniently  distio- 
guiAed  and  numbered,  and  a  copy  of  all  direct  interrogatO' 
netibaUbe  left  with  the  examiner  tno  days  before  they  shall 
be  admteitlered  to  any  witneat. 

61.  That  at  leatt  four  dayt  before  the  direct  examination 
of  any  witncaa  by  either  party,  a  notice  thall  be  duly  teived 
on  the  oppeaite  perty,  detcribing  tuch  witneu  by  name, 
place  of  reaideDce,  and  addition,  andapediying,  by  tbe  num- 
beta  theraoi;  the  intorrogatoriet  which  am  to  be  adminit- 
tered  w  ancb  witneat ;  and  the  interrogatories  to  In  admin- 
■tered  ferthe  eioas-eaatniuaiioo  of  any  witness  shall  be  con- 
fined to  matters  affecting  tbe  credit  of  such  witneu,  or  tending 
to  discredit,  to  explain,  or  to  qualify  the  evidence  which  he 
may  have  giveo  on  hit  direct  examination  ;  but  it  shall  be 
competent  for  a  party  cross-examining  a  witness,  to  admin- 
ister direa  intenegateriea  elto  to  luch  witness  in  like 


manner,  and  subject  to  such  rulet.  aa  if  tuch  witnoii  had 
been  originally  piodueed  by  hiu. 

62.  That  any  party  interested  in  any  mattw  xhall  be  at 
liberty  to  examine  any  other  party  interested  tberain  upon 
such  persona)  interrogatories  as  the  Commissioners,  or  one 
of  them,  shall  approve  of,  and  such  examination  shall  take 
place  within  such  time  as  the  Commissioners,  or  one  of 
tbem,  shall  appoint ;  and  the  examination  of  any  party  on 
pertMial  utterrogatotiet  shall  be  conducted  in  Ibe  ia«e 
manner  ai  the  eiaaii nation  of  a  witnett  before  an  ezandner. 

AniDATITS. 

68.  That  whenever  any  affidavit  shall  be  made  before  Uie 
Commissioners,  or  any  of  tbem,  or  before  any  of  their 
officera  whom  they  ihail  anUioriie  to  take  the  same,  such 
affidavit  or  aflrmation  shall  not  be  returned  to  the  party, 
bnt  shall  be  filed  in  tbe  pnnper  office  of  tbe  coort. 

64.  That  no  affidavit  uall  be  received  in  which  there 
shall  appear  to  be  either  interlineation  or  erasure,  unlets 
tuch  interlineation  or  erasure  be  noticed  in  tbe /aroi  of  such 
affidavit  j  and  the  time  when,  and  the  place  where,  every 
affidavit  it  sworn,  shall  be  slated  in  \.he  jurat  (hereof. 

65.  That  every  affidavit  to  be  made  elsewhere  than  in  the 
City  of  Dublin  thall  be  fblded  up  in  a  prroer  corer,  and 
sealed  by  tbe  person  before  whom  tudi  affidavit  shall  be 
sworn,  widi  hla  teal,  and  endorsed  and  signed  by  him  on  the 
outside,  in  manner  following  t— 

In  Ibe  nutter  of  tbe  estate  of  ^ 

A.  B.,  oiroer,  ko.,  [as  Me  (  The  affidavit  of  X.  T.,  awom 
cate  nuy  ir.J  )    before  me  on  thit 

day  of  M.  N.    \ttating  what  character  the  perwH 

takij^  the  affidavit  fill* — siicA  at  MtMattr  Extntordi^ 
nary,  or  Comiaiinoner  for  taking  J^ffidamU  fir  th$ 
Court  of  Chancery,  (fc-j 
Aud  tuch  cover  shall  not  be  opened,  or  the  seal  broken 
until  tbe  same  shall  be  delivered  to  tbe  proper  officer  of  tbe 
court  t  but  it  shall  be  competent  for  the  party  making  such 
affidavit  to  tiansotit  the  same  by  post,  addressed  to  the  seci^ 
Ury,  first  paying  tbe  postage  thereof. 

66.  Thai  ell  affidavits,  amwert,  and  all  other  proceedings 
that  could  ba  read  and  relied  upon  in  any  of  the  Superior 
Courts  of  Law  aud  Equity,  may  be  read  and  relied  upon 
before  tbe  Commissioners,  subject  to  all  jost  exceptions; 
and  that  copies  thereof,  purporting  to  be  attested  by  the 

!  proper  officer,  shall  be  considered  as  primd  Jacie  evidence 
:  thereof. 

67.  That  tbe  Commitaioners  shall  not  be  bound  to  reject 
any  affidavit,  by  reason  of  aiyr  irregularity  ut  tbe  beading  or 
the  jHFs/  thereof,  or  by  reason  of  noncompliance  whb  any 
of  ihe  preceding  rules. 

ObdbU. 

68.  Thrt  whenever  a  party  served  with  a  con^ioiiBl 
order  shall  file  an  affidavit,  or  rely  on  any  other  matter 
as  cause  against  such  order,  and  toall  give  notice  there- 
of, and  tbe  party  obtaining  auch  conditional  order,  shall 
not,  within  the  time  specified  in  such  conditional  order,  or 
within  four  days  after  the  expiration  thereof,  serve  notice  of 
motion  to  make  tbe  some  absolute,  the  party  opposing  tuch 
order  shall  be  entitled  to  have  ao  office  rule  entered,  allow- 
ing the  cause  shown  as  an  authority  for  taxing  the  cottt  of 
reiiating  audi  conditional  order  i  and  auch  cotta  thall  be 
taxed  accordii^ly :  and  upon  Ibe  entering  sudi  office  rule, 
and  not  before,  the  caute  thall  be  deemed  to  be  allowed. 

69.  That  in  caae  of  disobedience  of  any  order  made  bgr 
the  Commissionert,  ■  writ  of  attachment,  in  tbe  form  to  he 
hereafter  settled  by  tbem,  shall  issue  against  the  party  so  in 
defeult  or  disobeying  the  order  of  the  court ;  and  all  she- 
nfb  and  other  cheers  charged  with  tbe  execution  of  like 
writs,  issuing  out  of  the  Court  of  Chancery  in  Ireland,  shall 
be  bound  duly  to  execute  the  sane. 

70.  lliat  Uie  CommiaaionerB  tiui\,  in  caae  they  think  fit, 
in  order  to  enforce  obedience  to  iheir  orders,  cause  ■  writ 
of  sequeatretion  to  isaue  againtt  any  par^  m  debult,  auch 
writ  to  be  in  tbe  form  to  be  herealter  approved  of  by  the 
Commistionert  i  and  such  writ  of  sequestration  shall  be  exe- 
cuted in  like  manner  aa  writs  of  sequestration  issuing  out  of 
the  Court  of  Cbaocery  in  lidand  ID^  now  be  executed. 
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Costs. 

71.  That  all  eorti  incurred  in  proceedings  before  the 
CommiHionert,  or  in  reUtion  thereto,  shall  be  tauble  upon 
the  requiiitioii  of  uny  pirty  (without  any  order  refeniiw  the 
same  for  taxation)  vf  such  officer  of  tM  eonrt  as  the  Com* 
nbsioners  shsU  from  time  to  time  tppoinl  for  that  purpose  ( 
■ad  it  shall  be  the  duty  of  tucb  offiear,  if  any  difficulty  thah 
arise  upon  the  taxation  of  such  costs,  to  eouult  the  Com- 
mUsionerc,  or  one  of  them,  in  rcfrard  thereto.  And  U  shall 
be  lawful  for  any  party  diasatliBed  with  such  taxation,  to  ap* 
ply  to  the  Commiwioners  by  way  of  appeal  from  such  tax- 
ation. But  unless  nolice  of  luch  applicattoo  shall  be  lodged 
for  service  within  two  days  after  such  costs  shall  be  certified 
by  the  officer  appointed  to  tax  the  tame,  the  taxation  thereof 
shall  be  conclusive  upon  all  parties,  unless  the  CommissioD- 
ers.  opon  special  grounds,  shall  otherwise  order. 

ii.  That  Uie  officer  appointed  to  tax  costs,  shall  be  at 
liberty  to  tat  costs  incurred  in  proceedings  before  the  Com- 
missioners, or  in  relation  thereto,  between  attorney  aod  client, 
without  any  rule  or  order  for  that  purpose,  and  it  shall  be 
hii  dulyso  to  ^0.  upon  the  requisition  of  the  client. 

73.  That  in  all  cases  of  costs,  whether  between  party  and 
party,  or  attortiey  and  client,  it  shall  be  competent  fur  the 
party  against  whom  such  costs  ve  claimed,  to  oi&r  by  no- 
tice &  sum  in  gross  in  lieu  of  sudi  costs.  And  if  the  party 
entitled  to  tuai  costs  shall  agree  to  accept  of  such  sum,  the 
officer  appointed  for  the  taxation  of  costs  shall  certify 
the  sum  specified  in  such  notice,  as  the  sum  tu  which 
he  has  ascertained  such  costs  {  but  in  case  the  party 
entitled  to  such  costs  shall  refuse  to  agree  to  such  no 
tice,  and  shall  thereby  render  it  necessary  to  have  such 
costs  taxed,  and  the  same  shall  be  taxed  to  Im  than  the  sum 
BO  oShred  by  lueb  notice,  the  party  entiUed  to  such  coats 
diall  be  charged  with  the  expemes  tn  Hich  taxation,  and  the 
iame  shall  be  ascertained  by  the  officer  tad  dedoeted  from 
the  amoaot  of  such  costs,  «■  an  office  role  may  ba  obtained 
for  the  p«ment  of  the  same,  in  ease  the  sum  due  on  such 
coata  shall  not  he  snffieient  to  oover  the  amount  of  such 
expenses. 

74.  That  in  any  case  in  which  the  court  shall  award  costs 
to  any  party,  it  shall  be  optional  with  the  court,  either  to  re- 
fer the  costs  to  be  taxed,  or  by  the  order  to  direct  pay- 
ment of  a  sum  in  gross  in  lieu  of  taxed  costs,  and  also  to 
direct  by,  and  to  whom,  such  son  io  groasdiall  be  paid. 

75.  That  in  any  ease  io  which  costs  are  directed  to  be 
p^d  by  any  order,  and  the  same  shall  be  subsequently  taxed 
or  ascertained,  the  party  entitled  to  such  cosu  may.  upon 
production  of  the  said  order,  and  the  officer's  certincate  of 
the  amount  thereof,  hate  an  office  rote  entered  for  the  pay- 
ment of  the  same. 

Tfl.  That  all  bills  of  costs,  whether  between  attorney  and 
client,  or  partv  and  party,  when  taxed,  shall  be  retained  in 
the  nfflce  j  end  at  the  end  of  every  term,  all  such  bilb  of 
costs  taxed  since  the  preriona  term,  shall  be  bound  up  in 
one  or  more  Tolunes,  with  proper  iadexea,  and  to  that  end 
the  costs  for  taxation  shall  be  written  on  post  paper,  book- 
wise,  with  a  sufficient  margin  :  and  io  taxing  any  subsequent 
cosu  iu  the  same  cause  or  matter,  regard  slull  be  had  to  the 
preceding  bills,  so  ss  to  ascertain  that  none  of  the  items 
charged  were  included  in  any  previous  bill ;  but  no  inspec- 
tion diall  be  given  of  any  bills  of  cost*  lodged  in  the  office 
betsreeo  attorney  and  client,  except  to  the  attorney  or  client, 
or  their  raqwctive  agents,  without  the  special  order  of  the 
court. 

77.  That  on  the  taxation  of  costs,  no  sum  shall  be  allowed 
(or  the  attendance  of  counsel,  on  a  reference  before  a  Com- 
missioner, unleu  such  Commissioner  shall  have  entered  in 
bis  book  hb  approbation  of  the  attendance  of  such  coun- 
ad. 

'  MoKxT  AKo  Stock. 

78.  That  when  any  stock  shall  stand  in  the  Bank  of  Ire- 
land, to  the  credit  of  the  CommissioDers,  the  Governor  and 
Company  of  the  Bank  of  Ireland  shall  from  time  to  time 
reeeiTe  the  dividends  arising  tberefrmn.  and  furnish  to  the 
Commissioners  a  schedule  signed  by  the  pri^r  officer  of 
the  Bank  of  Ireland,  containing  all  sums  of  money  received 
by  them  A>r  auch  dividends,  siwcifying  in  what  matter  and 
account  each  sum  ii  rtedred. 


79.  That  the  Governor  and  Company  of  the  Buk  n( 
Ireland  shall  not  transfer  stock,  or  pay  money.  lUxfia,  ? 
the  credit  of  any  matter,  without  an  order  of  the  coon,  ul! 
der  their  seal,  and  signed  by  two  of  the  Comnimonen 

80.  That  in  ordM- to  provide  agahut  the  aeeumubtioatf 
aceounu  for  sums  under  six-pence,  m  ill  casts  ahtn  i 
fractional  pait  of  six-pence  may  oecnr  in  dividmftioBi  j, 
cash  or  stock,  or  may  remain,  after  pajment  out  oTsIl  atU 
funds,  as  the  sole  balance,  the  Commiasionsn  iDs*Mt» 
transfer  the  same,  not  exceeding  six-penoe,  to  ike  aut^ 
in  such  manner  as  shall  appear  most  cooveoient for  daii» 
finstly  such  sccount ;  and  that  where  an  slloatim wtZ 
shall  he  made  for  any  fraction  under  one  penny,  tbs  Ctm. 
miasioners  may  draw  without  regard  to  such  fractios. 

61.  That  in  any  case  in  whidi  an  order  sbiU  $na  |U 
dividends  of  stock  to  be  invested  from  thne  to  tiet,  ih. 
officer  of  the  court  slutll  give  a  schedule  and  bo&e  ^f,^ 
to  the  broker,  who  shall  accordingly  invest  suck  dnifc^u 
the  end  of  each  half  year,  deducting  therefron  b  I»m 
commission  ;  and  thereupon  the  CommiisioiMri  rfaB  ^ 
in  bvour  of  such  broker  for  the  sum  so  invested. 

62.  That  the  broker,  in  flguring  valuations  of  aockmdtr 
any  mon^  order,  AM  not  charge  more  than  S*e  MHm 
fbr  the  Bnt  valuation,  and  two  shillings  for  eveiy  wtMnoat 
valuation;  and  shall,  on  the  first  day  of  Jaauaiy.ssdtni 
day  of  July,  in  every  year,  cerli^  to  tba  CooaeMMn 
what  has  been  received  by  him  fcr  Kieb  valaUisH  dam 
the  preceding  six  mouths. 

83.  That  in  any  case  in  which  any  stock  dull  hnt  ben 
allocated  to,  and  afterwards  ordered  to  be  trsatfgmd  iout 
peison,  the  Commissioners  shall  draw  in  lus  fsTotir  ht  \^ 
dividends  (if  any)  received,  subsequent  to  soch  tllocsIioB. 

84.  That  wliniever  any  order  shall  be  made  hr  tk  par. 
chase  of  stock  with  money  standing  to  the  crcdii  of  Ae 
Commissioners,  the  price  shall  not  be  paid  to 

until  he  shall  have  traiisfBrred  to  the  ConaMseniiiitek 
equal  in  value  to  the  mon^  to  be  invested,  dsdoetii|[b 
lawful  commission,  and  shall  Inve  produced  the  eaiiiciu 
of  the  proper  officer  of  the  Bank  of  /rvfaadio  dstdcti, 
unless  the  Commiuionera  shall,  wnitmrapiiriil  rkiswisf, 
otherwise  direct. 

ti5.  That  whenever  an  order  ^all  be  made  for  the  nit  sf 
stock  standing  in  tlie  names  of  the  ComaiiisHHwtt,1Wtw 
shall  not  be  transfsnred  until  the  broker  shall  hsN  Mpl  a 
hank,  to  (he  eredit  of  the  CommiasRmets.  the  price  ibngf, 
deducting  his  lawfbl  commission,  and  shdltisvs  proAKsd 
the  certificate  of  the  proper  officer  of  the  Bank  of  bdui 
to  that  ^Ceet,  unless  the  Commissioners  rfnll^  niut/mi 
circumstaneaa,  otherwise  direct. 
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ScHBDULG  or  F»a.  t 

Instructions  to  Proceed   „     ...  d 

Instruetioiu  for  Affidavit    _  I 

Instructions  for  AflUavit  to  veriftr  UndispolMl  Chb  • 
Tenn  Fto  for  Pferty  having  the  Carrime  of  the  Soil, 

or  (br  tlie  Owner,  only  once    «.  SI 

Entering  an  Appearance,  and  all  Attandanee  iaie- 

lation  thereto   .m.  ~ 

Term  Fee  for  other  Parties,  only  once 
Wiiting  Letter.  Signing,  and  fclntry 
If  several  of  the  Mme  Import,  in  Nature  of  s  On 

cular,  for  the  PirU  ...   

For  each  subsequent  one.  or  Copy  

Reading  Letter  containing  tnstruetioM  ... 
Signing  any  Document  requiring  Signature 
Attending  on  Client  not  exceeding  One  Hour 

For  each  subsequent  Hour  „ 

For  each  Day  Cause  or  Hotitm  in  Day  list,  aad  art 

at  Hearing  

Bach  Day  it  is  at  Hearing  

[Not  to  be  allowed  unwss  a  competent  penoe  st- 
tends,  acquainted  with  the  focts  aad  proeseikagt 
in  tlie  Cause,  and  having  tlm  proper  doeaMan 
in  readhMss.] 

Pee  on  each  Office  Rule   

Fillip  a  Notice  Order,  or  Marking  the  Nanti  at 

the  Parties  on  whom  it  is  to  be  Served,  aadst- 

lending  with  it  at  the  Notice  Offiee 
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rtmACopj,  inelndiig  Porti|«  Sluip  ud  Bn- 

Rlope£rected  I  0 

indince  on  Coumel,  with  Brief  or  Caae         ...    9  8 
triQ  Altenducea  to  Lo^  Monef  in  Bank,  in- 
doding  tbe  procaring  of  ua  Order  ud  rehirnii^ 

tbe  Bcceipt  to  Coart   90  0 

rDnviif  Heoef ,  obtiidng  Order*  tod  retnniing 

leecipt    ..      .„   20  0 

I  Appnntment  of  New  SoUator  for  Beadhig 
DDcuH&tt,  Proceeding*,  end  Rulee     ...       ».  80  0 
nsH  nd  AbrtrMting  Deedi  PreperatoiT  to 
Dnriaf  BMemeot  of  Title,  for  «uh  Skin  of 
I%«  Office  Sheets  of  Ninety  wordt  aeoh     ...    3  0 

e  coKlidiDg  FnctioD  of  ■  Skin  3  0 

ni^iDjF  Doctuneat  to  be  Kled  tn  CouiC*  not 

lime  ptorided  for,  per  Skin  15  0 

I  Jm  Fraction  to  be  deemed  i  Skin 
'Cop;  of  my  Docoment  or  Statement  of  Title, 
uoder      Polios  of  Ninetv  Words  each        „    1  6 
wli  uieceeding  Polio  of  Ninetjr  Words       ...   0  3 
tin  Solicitor  wao  obtains  any  Order  of  Court« 

iung  out  tame.  &ttenduee  included  6  8 

t  Petitim  for  Sale.  Bndwge,  kc,  and  cop* 

BH»f   43  0 

net  lodged  therewith,  per  Folio   0  3 

^■tttcbed  to  Petition ;  for  each  Denondn^ 

B  of  Land  IncambranM  or  Lease    fl  0 

h  idiBtilioaal  charge  to  be  allowed  for  anj 
UMDtimait  that  maj  be  made  in  Abstract  or 
Petition.} 

toj  CUim  of  Lease  or  Agreement  on  behalf  of 

[toast,  including  Atteoduice   80  0 

Cop;  of  Lease  or  Agreement,  Signed  bj  Ten- 

,  per  Polio   0  3 

'lepuing  Schedule  of  Incombranoea,  after  Ai>- 

oie  Order  for  Sale^  foreaeh  laetubnuiee    «.  A  0 

^epsring  Ci^jr  of  Adrertiaeioent      ~       ...   A  8 

*di  Nonpar  in  whidi  suae  is  itwertedi  ei- 

eive  of  Chargaa  hf  Proprietor  t4  Nowapapar...   S  4 

o/Cotlt,  each  Item   «    0  1 

idiog  on  Taxation,  ineludiag  FWiisal  and  In- 
ictioQt,  eseb  Item       ...  0  ^ 

of  Brief  far  Coumal,  per  Folio  of  Ninety 

  -       ...   0  3 

e  of  Eismination  of  each  Witness    6  8 

dii^  00  Witne*  in  Town   »   6  6 

&V  with  Witness  to  ExamhiatiaD  ..    6  B 

•csreh  ia  the  B^^str;  Offiee  for  eadi  Head 
BoniDstioo  of  land,  for  each  Ten  yean,  or 

tiwiof  Ten  Tears   6  6 

B  Sesrch,  fior  each  Person  searched  against,  for 

^  Ten  Years,  or  fraction  of  Ten  Years        ...   6  8 

r  emy  Ni^re  Search  by  Officer  12  6 

BeqoisitioD  for  Search,  per  Folio  of  Ninety 

fdi   1  0 

■e  like  foes  for  searches  in  any  public  oOee, 
<kea  direMed  by  tbe  Court.] 

1^  Deed  of  Convevaooe,  per  Skin  15  0 

>«i&K  ume,  per  Sbn  15  0 

ich  fJun  to  contain  fifteen  folios  of  ninety 
lotdi  each.] 

bonness  not  specified  abore^  tbe  same  Fee 
stowed  for  limUar  bnsinasa  in  the  Court  of 

*tK»e  Vees  are  to  be  exclusiTe  of  all  Diiburse- 
st*.  except  for  Oerks,  Sutionery,  and  8cri> 

>  PnfK^aa  of  Documents,  Fees  to  Coonael 
wed  OB  Pennb^  and  Settling  Drafk  FBUtion> 
irmgatoiies,  Crosa  Interrogatories,  and  Coo- 

10  ee. 

oiitted  to  the  Privy  Council  for  dirir  approbation, 
nber  18,  1849. 

a.  WoiTLri  FUKAaAii,  See. 


FOEHS  AND  DIKECTIONS 
NtltiaBa  Bban  ba  addraaied  to  **  Tb»  Coniinisalnnars 


for  sale  of  Inoombwed  Estatea  In  IrdaB^**  aad  ahall  be 
entitled  to  tbe  effbot  fdlowing  :— 

"In  the  matter  of  theeatate  ofA.  B.     fMoatiiy  f Ac 

owter."] 

And  shall  ooeuneooe  as  feOowt: — 

**  The  petitkm  of  JT.  D.  ot      ■nowDar  of  land  [or  m 
mci«Ars»e«r  on  foatf,  as  tht  cose  aiqr  5e.*^ 
AndKn  BobaaquMitivooMdliqii  ahall  be  entitled  to  UMeffsot 
following:— 

"Id  tbematter  of  theeatate  of  A.  B.,  owner  and  peti- 
tioner for  IN  the  wuUter  of  the  ettaie  of  A.  B.  mmtr,  and 
of  E,  F.  petitioner,  at  the  ease  may  be."] 
But  in  case  of  the  death,  or  transmission,  or  change  of 
interest,  of  such  owner  or  petitions,  the  name  of  the  per- 
son in  r^iard  to  whom  such  proceedings  shall  be  continued 
fat  plaoa  and  stead  of  audi  original  party,  shall  also  be  atated 
In  the  title  of  all  sneh  tobsequent  proceedings  in  the  maimer 
or  to  the  effsct  following : — 

*'In  the  matter  of  the  estate  of  A.  B.,  owner  and  peti- 
Uouer,  now  deceased  [or  otkermte  at  the  eau  mat/  be] 
and  of  C.  J>.  [ttatiiuf  kit  eharaeter  in  r^erenee  to  the 
original  party,  whether  Aetr,  devitee,  or  peramtal  repre- 
tentative,  atsiynee,  ^ 
or  otherwise : — 

*'In  the  matter  of  tbe  estate  of  A.  B.,  owitv,  and  of 
C.  D.  petitioner,  now  deceased  [or  otherwitea$  tht  ease 
auy  be,]  and  of  E.  F.  [ttatimg  fas  character  iu  referemx 
to  the  original  pehffoaer,  a*  th«  eaae  auy  be."] 
And  in  ease  of  the  daadi,  or  tmnsn^s^Mi,  or  ebange  of 
interest,  of  sneh  added  par^ ;  then  subetituting  for  audi 
firstly  added  party,  the  name  of  the  new  party  in  regard  to 
whom  such  proceedings  shall  be  still  oontinoed. 

Any  party  presenting  a  petition  ahall  be  bound  to  bring 
in,  and  lodge  at  the  same  time,  a  fair  copy  of  snob  petition, 
for  the  use  of  the  conrt. 

If  a  petition  Is  signed  by  counsel,  it  will  be  his  duty  to  see 
that  the  petition  and  schedules  are  justified  the  abstract, 
and  that  the  abetraot  is  drawn  tn  a  fair  and  ecmdae  form. 
No  eoata  will  be  allowed,  without  the  apedal  (wderof  the 
CommiBsionera,  tor  any  amendment  to  the  petition,  sohe* 
dnles,  or  abstract  i  but  if  sneh  amendments  shall  be  made 
by  a  different  attorney,  he  shalf  be  allowed  his  reasiHiable 
costs,  which  shall  be  deducted  from  the  coeta  allowed  to  the 
attorney  for  preparing  the  petition  and  abstract,  unless  the 
CommiBsloDers  shall  otherwise  direct.  If  the  party  who 
p^sents  the  petition  ^ves  the  secretary,  at  tbe  same  time, 
a  stamped  envelope,  entitled  In  the  matter,  and  addreeaed 
to  himself,  he  will  recrire  notice  when  the  petition  Is  flated, 
and  may  thus  avoid  the  trouble  of  oalBng  at  tbe  office. 

In  erery  petition,  the  petitioner  ahall  state  whethM^  be 
knows,  or  has  reason  to  suppose  that  any  person  interested 
In  the  premises  to  which  the  petition  relates,  is  an  infant, 
Idiot,  tonatio,  or  married  woman ;  and  if  so,  he  shall  state, 
so  far  as  be  is  able,  the  names  and  addresaes  of  the  guardian 
or  committee  of  the  estate  and  person,  or  husband,  of  any 
•uoh  person. 

FOBM. — Petition  Jor  tale  by  an  omur. 
In  (At  aiener  qftha  Ettate  *)    To  the  Commissioners  for 
of  Wmam  Baward,  ttff       Sale  of  InonmberedEs- 
Sailihdtrrw,  n  the  eo.  ofC      talea  In  Irdand. 
Cork.  3 

The  petition  of  William  Howard,  an  owner  of  land. 
Showeth, 

That  he  is  owner,  as  tenant  in  fee,  of  tbe  premises  des- 
cribed In  the  first  part  of  the  first  schedule  hereunto  annexed, 
onder  the  titie  set  forth  in  the  abstraot  aecompanying  this 
petition,  and  that  he  is  in  possession  and  recelpC  of  the  rents 
and  proflta  of  tbe  wholo  thereof  under  hie  said  title,  aince 
the  let  of  January.  1835. 

That  he  la  owner,  aa  tenant  for  Us  lifb,  of  tbe  ^embea 
described  in  the  second  part  of  the  first  schedule  hereunto 
annexed,  under  tbe  titio  set  forth  in  tbe  abstraot  accompany- 
ing this  petition;  and  that  on  the  l&th  of  June,  1830,  he 
entered  into  poesession  and  receipt  of  the  rents  and  profits 
thereof,  and  is  still  in  reeeipt  of  the  rents  and  proflu  of 
every  portion  thereof,  except  the  lands  of  BalUntoye  and 
Garranebeg. 

That  WUUam  Johnsoii,  of  tlie  city  of  DiU>Un,  entered 
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into  rtadpt  of  th*  nnti  tod  proAta  of  BnUlstogr^  ludar  u 
degit,  c«  UMSOth  of  April,  1644,  and  bM  ooDtinued  In  the 
receipt  thereof  to  tliis  date  j  and  that  Ctoorge  Btdmhw  en- 
twed  into  receipt  of  the  reota  and  proflta  of  QKnaAtg  on 
the  5th  of  March,  1  e46i  under  the  m wtgage  in  the  abatraet 
stated,  bearing  date  tlte  1  lOi  of  Haj,  1849,  and  ii  atiU  in 
receipt  thereof. 

That  the  eaid  premises  are  snbject  to  the  several  inonm- 
brances  set  forth  in  the  second  schedule  hereanto  annexed, 
8od  that  there  is  not  any  soit  or  matter  depeodiog  in  any 
court  of  equity  in  relation  to  the  premises,  or  uaj  part 
tliovof,  or  in  relation  to  tlia  raocipt  of  the  ranta  and  iwofits 
thereof. 

Tour  Petitioner  therefore  prays  that  the  premises,  or 
such  part  thereof  as  the  Conuniseiooers  shall  direct,  may 
be  sold,  and  that  the  petitioner  may  hare  such  farther  relief 
in  the  premises  as  tojthe  Commissioners  shall  seem  meet. 
The  petition  shall  contain  a  schedule  of  the  property  of 
which  a  sale  is  sought,  stating — 

lat  The  dentMninationa  of  the  land,  in  the  case  of  in- 
eorporaal  heredltamenta,  a  fidl  and  eanplete  deaoiip> 
tion  thereof. 

2nd.  The  haa&rent  or  qnltnnt.  If  any,  to  wUeh  the 
pn^er^w  any  part  thereof  ialialile,  and  the  gale  days* 
and  if  hdd  by  lease  the  particulars  thereof  and  the  gale 
dqrs,  and  if  hdd  by  lease  in  pei^etnUy  the  etrctuur- 
ttaoces  of  the  property  in  r^ard  to  renewals. 

3rd.  The  arrears,  if  any,  of  head-rent  or  qiUt-rantt  dna 
up  to  aod  Including  the  last  gale-day. 

4tli.  The  tenants'  names. 

&th.  The  date  and  description  of  the  instrument,  if  any, 
under  wUch  each  tenant  holds,  and  the  ten  ore  of  each 
tenant,  and  whether  any  timber  or  treee  on  the  land 
hdong  to  the  tenant,  or  are  olidmed  by  Min. 

6th.  The  extent  and  deacrlption  of  each  boWog  cv  fkno. 

7tb.  The  annual  rent. 

ath.  The  gale-days. 

9th.  The  arrears  due  up  to  Ust  gale-day  InelnaiTe. 

lOtiL  Obserrations,  relating  for  examine  to  the  charac- 
ter and  capaUUties  of  the  estate  proposed  to  be  sold, 
to  the  liability  of  the  estate  to  any  arrear  of  titiie  rent- 
obarge,  or  to  any  charge  for  money  borrowed  under 
the  acta  fior  ^ankoUng  the  drainage  of  lands  and  the 
im^orement  of  uaTlgatlon  and  water-power,  in  coo- 
nexion  with  suoh  dr^age ;  orthe  act  to  faeihtata  the 
improvement  of  landed  property  la  Irdand.  or  impoeed 
thereon  under  the  prorlsions  of  the  labour  rate  acts, 
and  the  acts  for  the  relief  of  the  poor  ;  or  to  uy  other 
spedal  matter  affecting  the  dmomitanoea  of  the  pr^ 
miaca  proposed  to  be  sifld,  and  the  ebatgat  affsoting 
the  same. 

U  shall  also  contain  a  schedule  of  all  charges  and  tnenm- 
branoee,  whatever,  affecting  the  premlaea,  and  each  and 
•very  part  thereof,  apedlyiuff— 
1st  Hie  date  of  each  iDeambrance. 
Snd.  The  name  of  the  party  entitled  to  the  same. 
3rd.  The  manner  in  whidi  suoh  charge  was  created, 
whether  by  will,  settiement  or  mmtgage,  Judgment  at 
otherwise. 

4th.  The  sum  due  for  prindpal  on  each  incumbrance. 

fith.  The  annual  rate  of  interest  payable  in  respect  of 
each  charge  or  incnmbrance ;  the  day  or  days  of  pay- 
ment of  the  same,  if  there  be  any  specially  appointed 
fte  that  purpose ;  and  the  amount  due  for  interest  up 
to  some  certain  d^  to  be  named  in  the  petition;  or  in 
the  oase  of  an  ann^y,  the  arrears  up  to  and  indn^ng 
the  g^e-dqr  nwt  before  tlie  preaenting  of  the  petition. 

(ith.  Any  i^eoial  drennutaneea,  sudi,  for  example,  as 
any  proviso  respecting  the  rate  of  interest,  or  the 
terms  on  which  an  Incumbrance  may  be  paid  oiF,  or 
an  annuity  redeemed,  or  any  exemption  of  a  portion  of 
the  premises  from  the  whole  or  any  portion  of  the  in- 
cumbrance, or  the  liability  of  any  otiier  property,  or  of 
9aj  pmoa,  to  pay  any  iacambnmce,  whether  in  ex- 
ooeration  of  the  premises  or  otlMrwise,  dlstingoishhig 
whather  the  estate  pn^osed  to  be  sdd  is  prin*riiy 
liable  to  the  incttmbranM  or  only  by  way  of  guanuitae- 
ship  or  suretyship. 


Thspatitimi  sliall  be  accompanied  fay  a  ooHiH  ibsttw  4 
the  titie  to  the  premises,  sod  by  an  aSdsrit  bf  ike 
tioner  or  his  attorney,  that  he  has  read  tiMpctitiN,n^ 
log  the  sohedules,  and  also  the  abstract  titU  mwum. 
ing  the  same,  and  that  he  bdieves  the  mi  p^jtiw 
schedules  to  be  true,  and  that  he  bdiere*  Uw  ^lOtM  H 
be  a  cwreet  and  fair  abstract  of  prtitioao^s  titk. 

The  deponent  must  ugn  the  petition  aad  fad  KMk 
and  the  abstract  of  titie. 

FosM. — Peti^omfor  SaU  Ay  as  /sexairaKcr. 
/n  M«  MatUr  <tf       Ettate  -]  To  the  CosaUHtn  k 

«r  mJUom  Howordt  o/f  Sdeof  beoMte 

•BoOiRdeny,  w  (Ae  eo.  ^fin  Mani 

Cork.  } 
The  Petition  of  James  Johnson,  an  ineonibniw  « ti^ 

Showeth,— That  on  the  17th  of  December,  m, 
Howard,  of  Ballinderry,  in  the  county  of  Cnt,  Xoda^ 
since  deceased,  conveyed  the  lands  owntiODMl  n  de  ha 
schedule  hereto,  in  fee  to  one  Seory  Dilioa  lad  ba  hh, 
by  way  of  mortgage,  to  aeeare  the  SBm<rfjClO,onnfe1 
tereet,  atthanteirfbpereaot.pwaaBaBpijitltAtM 
of  Mweh,  and  SMh  of  Somber. 

,  Hiat  tlie  aald  JaoMS  Howard  bad  saehiaaUtvfM 
over  the  preBtiafls  as  enidded  Um  to  eneala  tk  Hidsfl 

niat  yoor  petitioner  is  now  the  owotr  of  the  nil 
gage^  aa  a^ipears  by  the  abstract  of  tide  lurewiih  to4|4 

nat  William  Howard,  of  BaUindeny,  isnmrtbtfi 
of  said  lands,  as  tenant  for  life  thereof. 

That  on  the  6th  May,  1B36.  one  John  N'NianI 
his  bill  in  the  Court  of  Chancwy  in  Maud  {taant 
purposes)  to  recover  a  o«t^  ehKge  £S»DHdU 
the  premises,  andtowfalchtliea^  JehnVAMidri 
to  be  entitled. 

miat  a  raodnr  in  Hdd  oanse  la  now  ia  the  nte^ 
rents  and profita of  the  prandsos,  exoept  the  badii' 
derry.  which  are  in  the  paaaasaioa  of  thi  iM ' 
Howard. 

That  a  decree  to  aocount  in  the  aud  am  » ^ 
nonnced  on  the  I6th  of  June,  184S,  a  oopf  ofil^i>*l 
nexed  hereto.  ,  i 

That  the  Maater  ia  the  said  cause  msde  Mi  t^ft^wyi 
datetbeSrdOf  Anguat,  IS47,  a  eopj  ofatiehsaM 
thereto. 

That  the  add  report  was  eonflrraed,  snd  ■  temp 
Doonced hi  the  said  cause oa  thelStb of KoieBba,  1S4 
copy  of  which  is  annexed  hereto,  and  that  so  pence  M 
to  cAfject  to  the  aald  decree  and  r^ort. 

That  the  sum  of  £12,500  ia  now  due  lu  fM  t'tb" 
mortgage,  together  with  interest,  rinoe the SSthofS^ 
her,  1849,  the  gale  day  up  to  whkdi  interert  a 

That  your  petitieaer  is  not  the  first  iacsabnwa' 
said  inwnises,  andthathshasinasdisdBleheKtoBaM 

set  fbrth  the  other  inoambnneora  aflMtac  t^P^ 
aad  in  whom  the  same  are  vested  aeendiof  to  tht 
his  knowledge,  information,  and  betttf 

Tour  petitioner  prays  that  the  preM*i«»«^ 
part  thereof,  for  tiie  discharge  of  tits  incaatnice** 
ing  the  same  may  be  sold,  and  that  yoor  ^^SxaBf*! 
have  such  ftirther  reUef  in  rdntioa  to  theatfn*^ 
said,  as  to  the  Commissioners  shall  "s"*^,.  _ 
To  this  petition  must  be  annexed  a  schedak  ''^'^^ 
posed  to  be  sold,  which  shall  beintbesagwfasji^rjU 
dule  to  a  petition  by  an  owner,  soIvsb  tlHiid'<ss* 
the  petitioner  shaU  snaUe  bbn  to  give  tiw 
schedule  of  the  iocuubranesa  afliortlBg  tbi  iw"**  * 
as  petitioner  is  aoqoalnted  with  the  sane,  ud eepH 
decrees  and  reports  made  in  the  pendhig  sut  o 
The  petition  must  be  accompanied  by  en  J^fT 
tiooer'stitie,  andbyanaffldavitbypetitien««ta»J»;^ 
that  be  has  read  the  sud  petition,  and  sebeddti,aiN*w^ 
aod  that  the  petition,  including  the  "''•*^_J||fJ'2 
best  of  deponent's  knowledge.  inforniati««,  •""•^T 
that  he  believee  the  abstract  to  be  aWrandtraeiMw- 
The  deponent  most  siga  the  petition  and  esA 
and  the  abstracts  of  title.  ^ 
There  an  appHoation  ftn-  a  ssle  of  say  Iwd  5»"  . 
bank  dismlssad  with  oasts  by  a  aoapsUat  tAwk  v 
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appUcatiim  bj  the  tame  party  for  a  aale  of  locb  land  or 
leate,orao7part  theretrf;  he  ahall,  bjr  Ua  patltiOD,  atata  that 
nch  coots  have  beeo  paid,  and  whaa»  and  to  irtMiB,  and  Te< 
Ti{j  nch  Btatement  by  affidavit. 

That  erery  petition  for  aale,  whether  by  an  oirner  or  in. 
taabmiecr,  ahall  atate  whether  Uiere  ia  any  auit  or  matter 
dcpeiHlii«  hi  any  court  of  eqaUj  In  rdation  to  Ihe  premiaea 
orioypart  therMf;  or  In  rdatloo  to  tin  roedpt  of  the 
nau  ud  proflta  thereof ;  and  if  there  be  any  aoeh  aidt  or 
mttter,  it  ahall  aUte  in  what  court  auch  ault  or  matter  la 
dtpcndiiw,  and  a  abort  description  of  the  title  thereof,  and 
u  wtnt  iUte  such  auit  or  matter  haa  reached,  and  what 
dedvationa,  iiiqoiries,  orpro<tfa  have  been  made  under  any 
dKi«e  OT  order  in  such  salt  or  matter,  and  whether  the 
petituoer.  or  any  other  peraoo  to  Ida  knowledge.  ot^ecU 
to  tbe  decree  m  to  any  finding  or  proof  imder  it,  aa  erro- 
neota  or  proper  to  be  reconaidared. 

In  ease  an  agreoment  bg  prtrata  contract  for  sale  of  any 
portion  of  the  landa  of  wUeh  a  aale  ia  aooght  by  petition, 
(hall  be  entered  into  ^th  any  peramt  beftoe  tbe  prei^Ma  are 
»ft  np  to  auction,  the  partiea  ahaU  be  at  Ub«^y  to  ^pply 
bT  motion  to  the  Conuniaaimera  that  anoh  aale  shall  be  con- 
firmed, and  a  conveyance  executed  to  the  pnrchaaer  ;  each 
motion  shall  be  grounded  on  an  affidavit  by  the  party  making 
the  sppUcation,  ahowing  that  auch  sale  would  be  beuefloial 
to  the  parties,  and  atating  that  no  consideration  has  been 
firsetly  or  bidwectly  ^ven  or  agreed  to  be  giren  for  the  pre- 
nbes,  cieept  the  purehaae-money  atated  in  auch  affidarit. 

In  settiag  forth  the  aefaednloa  oftsnandes,  Icaaca.  agree- 
menu  for  leases,  ud  inoiunbraocea,  the  owner  shall  inelnde 
all  incb  as  be  knowa  or  belioTea  to  be  claimed  by  any  person, 
illboueb  he  may  diapnte  the  vaUdity  of  such  claim  ;  and  hi 
the  column  of  obaerrations,  he  may  state  how  &r  he  dis- 
potes  lach  claim. 

In  ixrepariiig  an  abstract  of  title,  either  to  htnd  or  to  an 
incumbrance,  accompanying  a  petition  by  an  owner  or  m- 
cwntraDcer,  it  ia  not  neceuary  to  go  back  earlier  than  the 
MiIiMt  deed  rraatlng  aninonmhrance  still  affecting  the  pre> 
nuteb  Bat  aa  «  pwfact  abstraet  of  title  will  be  required 
in  th(  coarse  of  the  prooeedlnga.  It  may  in  aoma  cases  ex- 
pedite tbe  distribuUon  of  the  porchaae-money  If  a  complete 
abstract  is  presented  hi  the  first  instance.  This  is  left  to 
the  discretion  of  the  petitioner. 

The  attorney  presenting  a  petition  for  an  incumbrancer, 
oaght  to  be  prepared  with  tiie  docosieDts  showing  the  ex- 
istence of  tbe  incumbrance  and  of  petitionw'a  title  thveto, 
u  tbe  Commiauonera  may  require  to  inapeot  them,  before 
latmg  tiie  petition  under  rule. 

VoMiL^-Petkiom  Jbr  partition,  wdtr  48nf  Merias.  b^on 
tale, 

h  the  maUer  uf  the  Euate  of-\To  the  Commissioners  for 
Jmh  Duetm,  of  j-c,  E»q.,  C  Sale  of  Incumbered  E«- 
OR  OwNfr  of  Land.  )    tatea  hi  Ireland. 

The  petitMN)  of  Jacob  DUoo,  of  fto.,  Eaq.,  id  owner  ot  land, 

Sboweth. 

That  James  H'Cana.  of  &e.,  gentiemao,  did,  m  tbe  Mth 
day  of  Blay  laat,  present  his  petition  in  this  court,  in  tbe 
sboTo  matter,  prajing  for  a  sale  of  one  undivided  moiety  of 
wrtain  lands  and  premises  in  such  petition  mentioned  or 
rdirred  to,  oi  which  moiety  your  now  petitioner  is  the 
owiur,  and  tbe  matter  of  the  aaid  petition  ia  still  poidhig, 
and  ao  sale  haa  been  made  under  the  said  petition. 

That  ftvah  Bright,  of  ftc,  aj^ter,  and  Jane  Diokiaa, 
of  he,  widow,  are  tbe  ownera  of  the  other  medety  of  the 
aid  pramiiea,  the  said  Sanh  Bright  being  antilled  to  on*, 
ionrtfa  part  of  such  moiety,  and  the  said  Jane  Diokina  to 
thm-fonrth  parte  thereof. 

That  the  aud  Sarah  Bright  haa  been  fonnd  a  lunatic  by 
ioqniftition,  and  Thomaa  Bright,  of  Ac,  geotieman,  is  the 
committee  of  her  estate,  and  Mw.  Allen,  of  &c.,  Esq.,  Is 
committee  of  her  peraoo. 

That  your  petitioner  believes  that  the  a^d  Jane  Dioklns 
is  tenant  flsr  her  Ufla  only  of  her  aaid  ahatva,  but  yoor  peti- 
timer  haa  not  been  idile  to  learn  how  aodi  cataU  waa 
created,  or  who  ia  entiUed  In  remainder. 

That  your  petitioner  Is  detiroua,*  that  a  partition  ahonld 
be  made  of  the  aaid  pranlsea  before  prooeedhig  to  •  aala  of 
his  moiety  Uwraof. 


To  the  Commissioners  for 
the  Sale  of  Inoumbered 
Eatatea  in  Ireland. 


Tour  petitiMwr  therefore  prajra  that  a  partition  may 
be  made  of  the  premises  mentioned  in  the  aaid  petition 
for  aale,  and  that  your  petitiooer  may  have  auch  ftartbor 
and  othw  relief  in  rehttion  to  the  mattora  aforesaid,  aa 
to  the  Commiaaionera  shall  seem  meet. 
FoBM.— AftftoN  for  partition  under  dSrrf  teetiom,  i^tr 
sale  and  conveyance. 
In  the  Muater  of  the  Eatate  of] 
Jacob  Dixon,  of  ^e.,  Eaq., 
late  an  Owner  of  land,  and 
Iff Samaal  Oreen,  of^.  ,Etq. 
a  Pkr^aeer  taehland. 

The  petition  of  Samuel  Green,  of  &c.»  Esq.,  ma  owner  of  land, 

Showetii. 

That  Jamea  M'Cann,  of  &e.,  geotieman,  Ad,  on  the  S8th 
day  of  Hay  laet,  present  bis  petition  In  tUa  court,  "  In  the 
matter  <f  the  eitate  of  Jacob  Dixon,  of  j-c,  Etq."  pray- 
ing for  a  sale  of  one  undivided  moiety  of  certain  premises, 
including  the  lands  and  premiaea  mentioned  in  the  schedule 
hereunto  annexed ;  and  ttiat  such  proceedhigs  were  had  in 
the  matter,  that  on  the  30th  day  of  August  last,  two  of 
the  Commissioners  duly  conveyed  one  undivided  moiety  of 
the  premises  mentioned  in  the  schedule  hereto  unto  your 
petitioner,  his  iteirs  and  assigns  for  ever. 

That  the  other  mtnety  of  the  said  prendaes  Is  vested  in 
fee  in  John  Taylor,  of  &c,  Eaq.,  and  lUebard  Smyth,  of 
&o.,  merehailt,  as  tmateea  of  the  will  of  Thomas  M'Hahon, 
of  &c,,  brewer,  deceased,  upon  trust  to  pay  certain  annuk 
ties  to  A.  B.  and  C.  D.,  and  subject  thereto  upon  certain 
trusts  under  which  the  children  of  tlie  said  Thomas 
M'Mahon  are  interested. 

Tour  petitioner  therefore  prays  that  a  partition  may 

tie  made  of  tiie  premises  meutioned  in  the  schedule  here- 

to^  and  that  your  petitioner  may  tiave  auch  farther  and 

otiier  rdief  in  relation  to  tiie  mattera  aforesaid,  aa  to  the 

Commladonara  may  aeem  meeL 
Sohedole  of  laoda  Intended  to;,bo  p^ttoned,  apedtying 
the  denominations  and  head  rent  (If  any)  and  the  tenancies. 

If  the  purchaser  has  mortgaged,  settled,  or  otherwise 
dealt  with  the  property,  there  should  be  an  abatract  of  Us 
titie. 

The  purchaser  may  petition  for  a  partition  before  he  lias 
obtained  tiis  conveyance,  in  which  case  he  may,  if  oonv^ 
nieot,  describe  the  lands  by  reference  to  the  order  for  sali^ 

FoBif. — Petition  for  partition,  under  the  i5th  tectien. 
In  the  matter  of  the  Ettate  of 

John  Jonee,  of     ,jarmar ; 

Wm.  Blal^,  of  ^c,  book. 

taUer  i  and  Jane,  the  lotfe 

of  Ar.  Dabf,  of  ke.,  ian- 

keeper,  Omnars  of  tand. 
The  petition  of  John  Jones,  of  &&,  finmcr  ;  Wm.  Blake,  of 

&c.,  bookseller ;  and  Jane,  the  mte  of  Ar.  Daly,  of  Ac, 

innkeeper,  ownera  of  land, 
Showeth, 

That  your  petitioners  are  the  owners  of  the  lands  and 
premises  mentioned  in  the  first  sohedrde  heretmto  annexed, 
which  are  held  for  an  estate  in  fee-simple,  subject  to  an 
annnal  qtdt  rent  of  £2  16s.  6d.,  payable  to  the  crown. 

That  your  petitioner,  John  Jones,  is  the  owner  of  seven 
equal  sixteenth  parts  of' the  said  premises,  in  the  fbllowiag 
manner,  that  is  to  say,  he  is  entitled  in  fee.aimpto  to  four 
of  atuih  parta,  and  h«  fa  tenant  for  bla  Ufb  of  the  remahdng 
three  of  audi  pwta,  with  reminder  to  todi  of  hia  children 
aa  shall  be  living  at  Ua  decease,  equally  aa  tenants  In  com- 
mon in  fee,  aa  by  the  abstract  of  title  lodged  herewith  by 
the  said  John  Jones  more  fttUy  appears. 

That  yoor  petitionera,  Wm.  Blake,  and  Sarah,  liia  wife, 
formerly  Sarah  Jones,  spinster,  in  right  of  the  aaid  Sarah 
Blake,  are  entitled  in  fee-simple  to  one  equal  sixteenth  part 
of  the  said  premlaw,  aa  i^pears  by  the  abatract  of  title 
lodged  herewith  by  the  sidd  Wm.  Blake. 

That  no  aettlement  waa  ever  made  of  the  a^  abare  of 
the  Hdd  Sarah  BUka, 

That  yoor  petitlonar,  Jane  IMy,  la  entiUed  for  her  life 
and  during  her  present  coverture,  for  her  separate  use  to 
one  nuriety  or  eight  eqoal  sixteenth  parte  of  the  aaid  pemlies, 
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Digitized  by 


Google 


392 


THE  IRISH  JURIST. 


4 


thfl  Mid  Jans  D1I7  btnag  so  entHM  ondw  the  •ettlemeot 
made  upon  ber  mirrtave  with  Ar.  Di!^,  bcarincr  data  the 
asrd  daj  of  July,  1887,  wberaby  the  niA  Iwt-nmttoned 
parU  (wUdh  were  tha  proper^  of  year  petltioaer,  Juie 
Daly,  then  Jane  Jonei,  ai^Dttar),  were  vested  in  certain 
truateet  npon  tnut,  durlo^  the  joint  Uree  of  your  petitioner 
Jane  Daly  and  her  uid  hnsbaod,  for  yonr  petitioner,  Jane 
Daiy,  for  her  separate  use,  with  power  of  anUcipatioa. 
And  opon  further  triut  for  the  sorriTor  of  your  inld  peti- 
tioner and  her  s^d  husband  during  her  or  his  life.  And 
upon  trust  after  decease  of  your  said  petititmer  and  her 
•aid  bnsbandt  to  sell  tlie  add  aharea  and  hold  tha  proeeeds 
thereof  apon  trust,  for  sneh  the  children  ot  yoor  peti- 
tioner, Jane  Daly,  as  being  tons  should  attahi  the  age  of 
tw«ity>one  years,  or  bring  daoghters  alionld  attain  that  age 
or  marry,  u  by  the  at»tract  of  title  lodged  herewith  by  the 
s^d  Jane  Daly  more  fuUy  ^ipears. 

That  your  petitioners  are  desirous  to  effect  a  partition  of 
the  said  premises,  and  hare  proposed  that  such  partition 
should  be  made  on  the  following  terms  (that  U  to  aay),  that 
the  premises  mentioned  in  the  flrat  daoominaticMi  of  the 
said  schedule.  sottJect  to  the  qidt-rent  of  14a.  id.,  should 
be  allotted  In  respert  erf  tha  fousalztoanth  parta  ^lareof 
your  petitioBor  John  Jones  la  sdied  la  fbo ;  that  Uia  pra* 
mises  mentioned  in  the  second  denominattoo  of  the  aame 
schedule,  subject  to  the  quit-rent  of  10s.  7(tf-*  ahoold  be 
allotted  in  respeot  of  the  three-sixteenth  pvts,  whweof 
yonr  petitioner  John  Jones  is  tenant  for  life.    That  the 
premises  mentioned  in  the  third  denomination  of  the  same 
schedule,  subject  to'  the  quit-rent  of  3s.  6^,  should  be 
allotted  in  reapeet  of  tlie  ono-eizteentb  part  of  your  pe- 
titkmor  WlUiam  Blake  and  Surah  Us  wife  ;  and  that  the 
pmt^aaa  mentioaed  la  the  foorth  dantuniutlon  of  the  same 
aehedide,  anljeot  to  the  ^dtrent  of  £l  8a.  4<f.,  should  be 
allotted  in  reapeot  ot  tha  dght-rizleenth  parU  settied  for 
the  benefit  of  year  petittonw  Jane  Daly  and  her  hosband 
and  children.  > 
Tonr  petitioners  therefbre  belierlng  that  such  parti- 
tion will  be  bene&oial  to  all  persons  interested  in  the 
premlsee,  pray  that  a  partition  may  be  made  of  the  said  ' 
premises  accoriUng  to  the  terms  aforeswd,  and  that  yonr 
petitioners  may  have  snob  ftartber  and  other  relief  in  re- 
lation to  the  mattora  aforaai^  aa  to  the  Commlaaionere 
ahall  aaem  ntaat- 
Sohednle  (ahowbig  the  lands  In  the  ffividcd  ptrts,  and 
Btating  idnntelj  any  rlghu  of  mj  or  other  ewemeata 
created  tar  the  purpoee  of  the  partition). 

It  conTenient,  the  general  description  of  the  whole  pro- 
perty may  be  placed  in  a  separate  achednle  trma  the  dlrided 
lots,  and  in  all  cases  the  sohednle  must  specify  the  deno- 
mioations  of  the  land,  the  head-rent  or  quit-rent,  if  any, 
with  tlie  arrears,  tf  any ;  the  tenanta'  names,  and  the  date 
and  deecription  of  tha  Inatmment,  if  aaj,  under  whioh 
each  tenant  holds. 

If  then  bt  any  IncambnuioM  alfeoting  tha  oitirety  of 
the  ^operty,  or  of  any  portion  tbweof,  they  should  be  no- 
ticed; and  iDonmbraneea  aflbotlng  any  nndivided  shares 
ahontd  be  aobeduled  or  mentioned  ezplioit^  in  the  i>ody  of 
the  petition. 

The  petition  should  be  accompanied  by  concise  abetracts 
of  each  petitioner's  titie,  from  the  period  when  the  inter- 
ests were  serered,  and  by  an  affldarit  by  each  petitioner,  or 
his  attorney,  that  he  has  read  ttie  petition,  inelnding  the 
scbediilee,  and  also  the  abstract  of  hb  own  title,  and  that 
he  b^erea  Um  petltioa  ud  adtadolea  to  ba  tnw,  and  that 
he  bdieTos  the  abitraot  to  be  a  bir  and  eorreet  abatfaet  ct 
his  title.  The  depoaeota  mnst  alga  the  petition  and  eaob 
Bohedule,  and  eaohdepooaat  moat  ^  the  abetraet  to  whioh 
his  affldarit  relatea. 

FoBX.— iVftftoii  ^  txekanga  *fUr  salt  omf  eommraneff, 
tluproeteiing$  i^MtJU  fttitimi/br  adabtiMgttUtpmt- 

In  tJU  maUer      the  Eitate  ^ 
Jaeob  Dixon  of  ^c,  Eaq.,  j  To  the  Commisslnnrra  for 
fate  M  omier  of  land,  and  \    for  aale  of  Ibenmbered 
of  SmmsI  Chun,  of  ^c,  |    Eatatea  in  beland. 


Thepathkm  <rf  Samod  Orooa,  of  &e..E^.,ta  «n« 
oflaad. 
Showeth, 

That  Jamea  M'Cnnn,  of  &e.,  geatleman.  Ad  en  tht  SM 
day  of  May  last,  present  bis  petHiMi  fat  this  oont,  "hdk 
atatter  of  the  eUate  of  Jaeeh  Diron,  of  j-c,  JSig.,"  ^ 
Ing  for  a  sale  of  the  premises  mentioned  hi  the  Bnt  tcit- 
dule  hereto,  the  same  premises  being  thee  held  b;  the  aid 
Jacob  Dixon,  In  fee-simple,  subject  to  a  fn-firm  rot  of 
£20 :  and  that  such  proceedings  were  had  m  the  ttld  qk, 
ter,  that  on  the  30th  day  of  August  last,  two  of  Oe  Cm. 
ndssloners  dniy  cooTeyed  the  add  proidees  oatojoirpai. 
tioner,  Ua  heirs  and  asdgns. 

That  yonr  petitiooer  U  still  the  owner  of  tb« 
ses,  the  samebehig  vested  in  traateee  (satdMbnb. 
cumbrance  affbctiog  the  same),  npon  trust  for  jw  ^ 
tioner,  for  hie  life,  and  satiject  thereto  upon  ctrtuitniti 
for  the  children  of  yonr  petitioner  who  shaQ  attn  th  ip 
of  twenty-one  years,  as  appears  mwe  folly  by  theikbu 
of  titie  lodged  by  your  petitioner. 

That  your  petitioner  has  agreed  witii  the  ^ikt  Bso. 
James,  Earl  of  B.  for  an  exchange  of  the  a^  tnmn 
tor  the  premiaea  mentioned  In  tha  second  sehedde  hmia, 
whenof  the  aald  James,  Eail  of  B.  la  aeiied  la  fcenri^le, 
and  Vm-  MHahon,  who  is  the  sole  inenmbrsnwr  ea  ik 
prendasa  menftoned  bi  the  add  first  schedule,  hu  jofaidh 
the  said  agreement,  and  tiiereby  agreed  to  seeept  1  nun. 
gage  of  the  add  premises  mentioned  in  tbe  Hid  Kcood 
eohedole,  in  lieu  of  hia  said  former  mortgage  sa  t>|  the 
abstract  of  title  more  fuUy  appears. 

That  your  petitioner  has  oansed  an  abstract  of  the  tit> 
of  the  said  James,  Esrl  of  B.  to  the  said  premise  Da. 
timed  in  the  second  ecbednle,  to  be  lodged  with  tSu  ptti. 
tion. 

That  the  aald  ezebange  win  be  very  benaBdil  i«  jw 

petitioner  and  his  children,  hiasmacfa  as  the  {tnuM  mea. 
'  tioned  in  the  sdd  first  sohednle  be  Asperied  and  iotaniuij 
with  tbe  lands  of  the  add  James,  Earl  of  B.,  ud  tbe  nid 
Earl  being  deurout  of  laying  oat  such  lands  far  baDdiji; 
'  purposes,  and  being  unable  oonreniently  to  do  w  nitbttt 
acquiring  the  sidd  lands  mentioned  in  tbe  flrtt  ttkdiie, 
has  been  willing  to  contract  for  the  same  opoalmU^ 
advantageons  to  yonr  petitioner  and  his  el^froL 

Tonr  petitioner  therefore  prays  tbat  an  exiAugt  nq 
be  made  of  the  idbresald  premlaes  upon  the  terauberdi- 
before  mentioned,  or  npon  such  other  tenu  u  tbtCw- 
mlsaiooers  shall  q)[roTe  of,  and  as  shall  be  eoDKDlid  to 
by  tbe  aald  Jamee,  Earl  of  B.  and  that  year  petiliaicr 
may  hare  snch  fbrther  and  other  reUef  ia  istaUaotelkt 
matters  aforanald,  aa  to  tha  ComndatioHn  daQ  wa 
meet. 

Schedules  specifying  the  denominations,  Ot  Wad  «  fnt 
rent  (if  any),  and  tbe  tenancies. 

If  the  prooee<Uogi  npon  the  original  petUkn  fa  nk  at 
no  longer  pending,  both  ownera  ahouldbepittltwiiBaa 
the  46th  section,  and  tbe  petition  should  be  "h 
the  matter  of  the  eatate  tf  Samuel  Green,  ofl^c,Eii,ul 
of  the  ettate  tf  the  Right  Hon.  JameM,  Earl  of  Br 

This  preoedeot  may  be  adapted  to  the  eau  of  *potio9 
by  the  owner  before  sale,  ot  by  the  pnrehucr  dl*  ak 
and  before  conveyance  ;  and  to  the  case  ofapetjtinfc*- 
Tiaion  of  intermixed  lands  by  sereral  owners.^ 

In  ail  cases  of  partition  by  consent,  and  of  sidajt  nd 
dlTisiw  of  intermixed  lands,  the  afidavit  of  tbe  ptilina 
or  poUtiooera,  shall  deny  ill  odlnaion,  and  shdl  ittft  M 
no  oooaideratloa  haa  been  dlreetly  or  iadlfwtly  gim  a 
■greed  to  bo  giran  othorwiso  than  M  appnn  bf  tb  frii* 
tion  and  ■batraeta. 


Printed  bj  THOMAS  U  A  AC  WHITE,  it  Wi  fttatof  OftH  fc  ft 
FLEET-STREET,  tn  tbe  FarUh  of  St  Andrew,  ffld  P""**^ 
COIXBGE-OBEEW.  to  *ame  PmWi,  bj  EDWABD  WaSTOS 
MILLIKEK,  rwkilnf  at  the  mat  pUoe.  sBMsf  IsfttCs^eW 
OtraTDutiao.  Satmdar.  Oetobci  87,  ISM. 
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Cowt  of  Chancer; 


^ the  Gmtlemm  who  favour  The  Ibish  Jorist  with  Reports  in  the  MvetxU  Courts  of 
Zaw  amd  Equity  in  Ireland,  are  as follows-: — 

Eh.. 


r  BOBKMT  LOMO, 

jtjBMif  ^   i  John  Pitt  KENMBDr.EBq.,  Bar- 

I,      ............  f  ri3ter»-at-Law. 

William  Burke,  Esq.,  and 
~  ILL  I  AM  John  Duhdas,  Eaq., 
BaiTiit«ra>Rt-L8w. 

.vkleiHabe  HzHPBiiL,  E»q. 
and 

LI.IAB  HiCKBoM,  Esq-,  BsT- 
riat«ra-«t  Law, 


.  in-  \ 



rcH.' 

"  J  Wii 
(  ri 

Itanknipt  Court,  )  B»»BBT  Obifhh.  Esq.  and  W.G. 

^  (  CHAKNBr,EBq.BarrisMr»4t-Uw. 


Bob  Coart 


Ei|iiit}  Excbeqner. 


Court  of  Ewhequer    (  Joy  Blacma...  Eaq  .  and 
Ohamber.    .  1  ^-  "'"Bby,  Esq.,  BarristeMt- 

t  Law. 

Queen's  Bench,  loclud-  f  FlobbhcbM'Cabbdt,  Esq.,and 
ing  Ciril  Bill  and  Be-  <  Samubl  T.  Pbbt,  Esq., 
gistry  Appeals.  C  Barristers-at-Law. 

Excheqaar  of  Pt«as,  in- 
dudtiigr  Manor  Court 
and  Be^atry  Appeala. 


CiiAs.  H.  H£Hf>niLL,  Esq.,  and 
William  Hmkbom,  Esq.,  Bar- 
ristera^Bt-Law. 


Common  Plea.  }  BosbbtGbipwi.,  Ei^  and  W.  G. 

}  CHAHiiBV.Esq.  BlUTisters-at-lBW. 

.0. 

Barriaters-afr-law. 


AdmlraltY  Coart       J  Koa«"  GRiFrm.  Eaq.  and  W.< 
'   I  CnAMBir,  Esq.  Barruters-at-lai 


DUBLtN,  NOVEMBER  3,  1849. 


Wb  aredliposed  to  regret  the  rule  adopted  by  the 
Co«ttiis«ioMrB,  vbtch  precludea  Che  biddings  being 
•poaad  hj  an  advaaee  of  price. 

Fnua  the  comtHaed  warkiag  of  legislation  and  of 
JiiaiiH,  Ihe  nal  property  of  Ireland  is  thrown  upon 
dwBafketlo  morauHW  qaantities,  and  aa  a  ccwse- 
quenee  at  a  depreeiaCed  value. 

No  owner,  who  could  atein  the  torrent  of  the 
times,  weald  Toluotarily  aell  an  acre  of  bis  estate  ; 
be  voald  bold  it  over  nntil  a  re-action  in  value  took 
place,  and  the  new  Court  should  deal  towards  those 
bipleai  owners— whow  properties  must  be  sold — 
vitk  as  much  conaideration  as  (MMsible,  and  in  of- 
fering aa  estate  for  sale,  should  be  scrupulous  in  not 
depriving  the  owner  or  creditor  of  the  smallest  pos- 
aible  advantagei  even  if  thiU  should  Cum  out  to  be 
more  inaginary  than  real 

Baron  Richards  aUtes  « that  nothing  sbatl  be 
wanting  on  tbe  part  of  the  ComnDissioners  to  carrv 
ont,  as  fiv  as  in  then  liea,  the  great  olyects  which 
the  Legidature  bad  in  view  in  enacting,  this  law." 
And  in  close  connection  with  this  statement  be 
pwDtedlj  adrertS'to  tbe  siateenth  rule,  "chiefly  be- 
cause diat  rule  establishes  a  practice  essentially 
Taritnifroo  liie  practice  of  every  other  Court  of 
Equity,  both  in  England  and  Ireland." 

Tills  departure  from  the  long  established  prac- 
tice of  every  Equity  Court  is  startling,  and,  we 
itiould  say,  will  be  locdced  upon  with  great  alarm  by 

great  body  of  the  incttmbranoers  upon  real  pro- 
|>em,  and  aU  its  owners. 

The  policy  of  the  measure  is  admittedly  tlie  in- 
trodocdon  of  a  new  nnembarrassed  proprietary; 
we  oeitber  deprecate  that,  nor  tbe  avowed  intention 
oftbeCommiaaioners  to  carry  it  out,  provided  it 
be  done  with  the  greatest  r^ard  to  existing  inter* 
nta,  compatible  with  the  working  of  tbe  measure. 


It  is  quite  true,  that  at  the  sale  «f  a  horse,  or  of 
household  furniture,  when  the  auctioneer's  hammer 
once  knocks  down  the  article  to  the  purchaser,  no 
advance  of  price  will  take  it  from  htm ;  and  the 
present  rule  of  the  Commissioners  is  calculated  to 
assimilate  the  laws  which  regulate  the  sale  of  land 
and  chattels ;  but  this  attempt  is  best  made  wkeo 
made  gradually,  and  so  as  not  to  excite  alarm  or 
distrust.  The  minds  of  the  great  ai^oricy  of  the 
upper  orders  of  this  country  are  not  prepared  to 
carry  out  the  designs  of  the  economic  school,  and 
to  consider  land  in  tbe  same  light  as  a  bale  of  mer* 
chandise. 

The  vast  body  of  incumbered  proprietors  look 
upon  this  new  court  as  uigust  in  its  constitution 
towards  them,  as  created  to  give  fadlities  for  the 
sale  of  their  properties,  at  a  period  when  they  are 
unduly  and  unjustly  depredated  t  and  neither  their 
minds  nor  those  of  their  creditors,  are  made  up  to 
have  their  properties  knocked  down  irrecoverably 
at  the  first  offer. 

The  Commissioners  are  of  opinion  that  the  prao. 
tice  of  opening  sales  "  was  calculated  to  damp  vei^ 
much  tbe  ardour  of  bond  jide  purchasers,  to  delay 
the  final  completion  of  the  salC)  and  winding  up  of 
the  cause,  and,  in  fact,  more  or  less  to  damage  all 
parties  interested  in  tbe  cause." 

With  the  exception  of  speculative  landjobbera, 
we  doubt  very  much  whether  tbe  practice  of  open- 
ing the  sales  was  calculated  to  damp  the  ardour  of 
purchasers ;  but  we  strongly  suspect  that  the  16tb 
rule  is  calculated  to  damp  very  much  the  flow  of 
business  into  the  new  court  What  puisne  incum- 
brancer who  has  not  his  purchase  money  in  bis 
podiet,  will  be  disposed  to  try  a  tribunal  when  the 
sale  may  be  made  at  ten  years  purchase,  and  just 
produce  sufficient  to  pay  the  incumbrancer  before 
him  ?  How  could  that  rule  be  said  to  damp  sales, 
wlien  a  purchaser,  according  to  the  practise  of  the 
Court  of  Chancwy,  could  uve  his  sale  confirmed 
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absolutelj  within  twelve  days  after  his  purchase ; 
was  that  too  long  a  locus  penitentice  for  an  unde- 
cided bidder  to  offer  an  advance  of  price,  and  -lias 
the  rule  worked  well  or  ill  for  creditors  ? 

In  Ti/neUUe  v.  Warre,  (Jacob  525,)  the  biddings 
were  opened  on  an  advance  of  £600  upon  £3,800. 
In  Brookes  v.  Smithy  (3  V.  &  B.  144,)  upon'  an 
advance  of  5  per  cent,  on  £10,000,  and  where  the 
purdiaie  money  is  under  £10,000  the  ftmoant  of 
advance  required  is  ordinarily  10  per  cent  Now 
in  these  cases  it  is  obvious  to  our  view  that  the 
rule  of  the  Court  of  Chancery  worked  well  for  the 
creditors.  In  the  first  case  put,  the  person  offering 
the  advance  was  present  at  the  sale,  and  it  was 
objected  that,  having  had  the  opportunity  of  bid- 
ding, he  should  not  be  allowed  to  displace  the 
accepted  bidd"^  ;  but  this  objection  was  overruled 
by  the  court,  and  a  hundred  reasons  may  suggest 
themselves,  why  upon  one  day  a  bidder  may  not, 
in  the  babble  .of  the  auction  room,  wish  to  go  as 
far  as  he  w(||^  on  another.  He  may  not  have 
mustered  his  resources,  he  may  not  have  acquired 
a  sufficient  knowledge  of  the  property,  be  may 

not   ;  bu^  why  suggest  reasons  which  will 

occur  to  everv  one  ? 

It  is  true  the  Commisrioners  have  reserved  the 
power  of  adjourning  the  sale,  when  the  oBn  is 
cleariy  inadeq|B,te,  **  but  this  is  a  power^ — we  quote 
from  Baron  fflbbards— which,  I  apprehend,  we 
shall  very  seldom  have  occasion  to  exercise,  and 
most  likely,  never  shall  exercise^  except  when  we 
have  reason  to  suspect  something  in  the  natnre  of 
fraud  or  contrivance  in  the  case. 

So  that,  apart  from  fraud,  there  wilt  be  no 
adjournment,  and  the  inadequacy  will  not  be  per 
ect  an  element  for  adjournment,  it  must  exist  in 
conjunction  with  fraud.  That  adequacy  is  so 
purely  arbitrary,  and  so  purely  in  the  Ineast  of 
the  Commissioners,  that  the  power  of  adjonmmmit, 
accompanied  by  the  expression  of  the  intended  use 
of  it,  goes  for  almost  nothing,  and  we  ean  conceive 
many  instances  in  which  there  will  be  no  discover- 
able fraud,  but,  nevertheless,  In  which  propettiei  will 
go  at  an  inadequate  price,  without  the  posaibility 
o€  that  price  being  enhanced,  if  the  present  roles 
and  their  exercise  be  continued. 

We  regret,  as  we  hare  before  sUted,  their  adop- 
tion, because  we  think  the  Chancery  rule  intrinsi- 
cally a  good  one,  because  an  analogous  one  oould 
have  been  made  so  stringent,  as  to  have  interposed  i 
almost  no  delay  in  the  completion  of  the  purchase, 
and  because  the  new  practice  is  calculated  to 
induce  the  belief  that  the  policy  of  the  Act  will  be 
carried  out  with  too  stem  a  necessity.  Even  a 
respite  of  48  hours,  during  which  the  bidding 
books  might  be  kept  open,  would  be  a  boon  to  the 
public,  and  a  deairable  power  for  the  Comnds- 
sioners. 

Turning  from  this  subject  to  another,  we  can 
conceive  great  injustice  worked  by  the  new  Statute 
eicept  great  caution  be  exerdsed  by  the  Commia- 
aioners.  By  ita  4l8t  section  it  is  enacted,  that, 
**  Where  it  shall  be  shewn  to  the  Commissiuiers 
that  a  decree  for  a  sale  has  been  made  by  a  Court 
of  Equity,  the  Comraisrioners  shall,  if  they  see  fit, 
without  further  inquiry,  order  a  wle  of  the  land 
or  lease  decreed  to  be  sold." 


Now  it  is  notorious  that  decrees  aie  freqaeDtl* 
made  by  Courts  of  Ek}uity  where  the  tide  ii  de- 
fective, and  in  this  enactment  the  diflhreoee  of  Ae 
constkution  of  the. two  courts  has  not  been  toS. 
cienfly  kept. in  sight.  A  Court  of  Equti;  ileerea 
a  aile,  hut  does  mt  warrant  titie.  A  pan^Her 
to  save  himself  hereafter,  sees  that  ail-proper  nri 
ties  are  bound,  and  this  is  the  greatest  poiriUe 
protection  to  absent  parties ;  but  by  ths  traufv 
of  jurisdiction  a  defeasible  titl^  wiAoot  fnnha 
inqiury.  may  now  be  made  indefeaiBble,  lod  ^ 
can  therefore  perfectly  wdl  understand  eaiei  io 
which  decreet  have  been  obtained  for  lal^  ,g 
which  a  supplemental  bill  would  be  necenrj  to 
pass  a  good  title — we  can  well  understud  tku  in 
those  cases  parties  having  a  decree  will  preteBt 
their  petitions  to  the  new  court,  but  we  do  tma 
for  the  prevention  of  fraud,  for  the  prevsotioD  of 
injuotice,  orders  for  sale  will  not  be  Bade  i^kb 
tbem  •*  without  further  inquiry.** 

These  are  precisely  the  cases  in  whidi  i  itnt 
inquiry  should -be  made  whether  aUpropcrpvtn 
were  before  the  Court  Eqol^  in  the  cnnei  whicb 
have  been  transferred. 

It  would  be  a  very  singular  state  of  tbingi  if  it 
should  turn  out,  that  this  statute,  whidi  was  dengned 
to  extirpate  the  present  race  of  ineofflbered  pro. 
prietors,  should,  in  many  iostanoes,  be  fotaxi  i 
means  of  giving  them  bade  their  properties  dii- 
charged  of  half  the  pre-exisUng  ineambrsmea;  jet 
this  is  not  at  all  an  improbable  or  nnlikelj  emt. 
It  may  be  effected  thus :  A  friendly  carljr  jocun- 
brancer  may  present  hia  petition,  and  pnoire  n 
order  for  sale,  obtain  leave  to  bid — the  pmpatf 
just  reaches  his  incumbrance  at  its  preMst  Sam. 
ished  value ;  the  next  day  he  reconveyi  to  tbe  in- 
heritor, and  takes  a  mortgage  for  the  aauxuitoltui 
old,  and  now  sole  claim  upon  the  lands. 

In  this  point  of  view,  the  real  sofiom  viU  Ik 
the  puisne  incumbrancers ;  and  that  dsn,  in  tbe 
present  convulsion  of  national  property,  will  nqrire 
the  exercise  of  extreme  vigilance  for  tbs  cosiem- 
tiou  of  their  perilled  right*.  In  the  first  plaoe,  if 
we  have  not  misinterpreted  the  ndes,  the  propeitj 
mav  be  directed  to  few  sold  withont  notketotka, 
and  in  die  next  it  may  be  sold  at  **  a  elsiily  tnd^ 
quate  value,"  if  there  be  no  fraud  ot  nmtrinaee. 

Baron  Kichards'  invitation  **  to  those  who  iatesd 
practising  in  the  court,  to  comnninicate  tnAj  vith 
us,  in  case  of  any  difficulty  arising  in  their  niiodi 
in  regard  tt>  any  of  those  rules,"  was  Ukdjteb«n 
freely  accepted,  that  their  Honours  would  bm 
been  overwhelmed  with  questions;  and,  sMordtagly, 
the  next  day  the  invitation  waa  limtted  to  Hhk 
questions  arising  out  of,  or  rdatiag  to  t  ptdtin 
before  them. 

And  his  Lordship  gave  suitors  a  piece  of  idrioe, 
in  the  latter  part  of  wliidi  we  ciudia%  cdbcv, 
that,  with  regard  to  the  coostniction  of  tbs  Ad, 
parties  must  rdy  upon  themelves,  or  eonnltfloiB- 
sel." 

The  public  are,  by  this  time,  tolerably  weD  m- 
vineed  of  the  truth  of  the  old  adage,  "  tbst  the 
man  who  is  his  own  advocate  has  a  fiiol  fiir  hii 

client" 

— 
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rOURT  FOR  THE  SALE  OF 
BERED  ESTATES. 

Saturday,  21th  Oct.  1849. 

Tb^  ««*     hoHoew  before  the  Court  ariung 

from  petitions. 

Tbe  Chief  Commissioaer,  The  Right  Hon.  Baron 
Bichanb  said That  moat  of  the  businesa  of  that 
fffaxt  would  be  disposed  of  in  the  offices ;  that  when 
petiiiota  were  lodged  with  their  Secretary,  it  was 
t^datr  of  the  Commiwioners  to  read  them,  end 
Bike  sneb  rales  aa  they  thought  6t  t  that  their  Court 
bounee  would  not  arise,  until  cause  was  shewn 
agninit  tbe  conditional  order,  either  by  the  party 
fiinself,  or  some  other  jwrson.     That  six  peti- 
tions bad  been  preaented,  on  five  of  which  rules  had 
beea  maAtt  vtd  one  would  shortly  be  on  the  sixth  ; 
tbt  it  would  not  be  necessary  fur  the  court  to  ait  da 
£e  m  rfifMf  they  had  not  business  requiring  it. 
Tlie  eoort  would,  therefore*  a^ouru  till  Friday  the 
fth  of  Noranber,  when  they  would  sit  In  tbe  court 
of  Nisi  Prlits  Exchequer.    By  a  rule  approved 
of  by  the  Privy  Council,  if  there  was  a  necessity, 
the  Commissioners  had  power  to  appoint  au  inter- 
mediate day.    There  had  been  some  difficulty  in 
finding  a  place  for  their  sitting ;  their  officers 
st  present  occupied  the  Court  of  Admiralty,  and 
bis  cbamber  could  be  used  as  far  as  it  would 
!iiit.  The  Board  of  Worka  had  taken  premises  In 
Henrietta  Street,  which  would  be  ready  for  our 
office  businesa  in  a  abort  time,  and,  until  a  court  was 
prepared,  tbe  Commissioners  would  ait,  after  the 
)ffiee$  were  removed  to  Henrietta  Street,  in  the 
:*rm>gatiTe  Court. 

Tbe  second  Commissioner  M.  Longfield  Esq. 
aid :— That  the  Commiaaioners  were  dedrona  of 
utting  the  public  to  the  least  poaUble  incon- 
eoieoce ;  that  wluch,  in  the  present  instance,  was 
ot  an  iDconrenience,  if  repeated  might  become 
ae.  It  would  be  dovable  to  have  the  petitions 
-aoied  wHh  the  greatest  possible  accara^.  In  one 
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(rf  the  petitions  presented,  the  form  of  the  petition 
by  an  owner  for  a  aale,  was  mistaken ;  the  petition 
stated  that  it  was  in  the  matter  of  W.  Howard,  &c. 
adopting  the  fictitious  title  prefixed  to  tbe  form  of 
our  precedent.  It  was  intended,  in  framing  these 
forms,  that  the  petition  should  be  assimilated  to  them 
as  nearly  as  was  possible,  but  not  to  follow  them  in 
names  and  dates.  In  another  petition  the  petitioner 
states  himself  to  be  owner,  he  beiug  possessed  only  of 
a  leasehold  estate  for  1 SN)  years,  and  seeks  a  sale 
as  an  owner  of  land.  I  have  altered  it  to  a  petition 
by  the  owner  of  a  leasehold.  In  another  case 
where  the  petitioner  is  seized  of  an  interest  in  an  un- 
divided third  of  an  estate  for  lives  renewable,  he  states 
himself  to  be  possessed  of  the  whole  estate,  describ- 
ing it  so  as  to  the  naoies,  headrents,  value.  There  is 
nothing  to  ahow  that  he  was  merely  owner  of  a  third, 
and  that  tiie  creditors  have  only  so  much  for  thdr 
security.  This  may  lead  incumbrancers  to  believe 
their  security  adequate  for  their  demands,  it  being  in 
reality  very  inadequate.  In  another  case  there  are 
two  petitions  for  a  sale  of  the  same  estate  ;  one  by  a 
party  who  had  the  carriage  of  proceedings  in  Chan- 
cery ;  the  other  by  a  creditor.  We  think  the  estate 
could  be  sold  to  much  more  advantage,  if  the  car- 
riage of  these  proceedings  were  given  to  tbe 
ditor.  In  making  orders  we  shall  never  consider 
the  imaginary  right  of  parties  to  have  tbe  conduct 
of  their  own  suits ;  we  will  give  the  carriage  to  the 
party  who  will  appear  to  be  most  likely  to  condu^ 
the  proceedinga  for  the  benefit  of  the  incumbrancera  t 
and  in  thia  view  a  great  anxiety  to  have  the  conduct 
will  not  be  a  recorameudation  to  us.  A  question  hu 
been  asked  as  to  the  form  in  which  we  should  wiA 
to  have  documents  made  up  for  the  purposes  of  oar 
offices ;  we  should  prefer  them  bookwiae;  but  if  they 
have  already  been  prepared  otherwise  for  ottier  pur- 
poses, we  will  not  put  parties  to  the  expense  of  re- 
copying- them. 

Court  was  adjourned  till  Friday,  9th  November, 
at  Nisi  Prius  Exchequer. 


Pbtitxonb  pusbhtsd  to  Fbidat,  Notshbkb,  S,  1849. 


OVDW. 

PMkloMr. 

Soacttor. 

Id  tbe  matter 

Jottfh  WaUur, 

Jotm  O'Conaeu  and  Horgin 

lb. 

Joseph  'Walker  and  otbera. 

Jackson  and  Bcntd. 

lb. 

PatiiAI).  Moylao, 

T.  and  D.  FU^mU. 

O'Comtdl. 

Robert  D.  Browne,  M.  P. 

lb. 

P.  G.  Inghan, 

James  D.  Mddon. 

wmiam  Alexander  W.  Kerr, 

lb. 

P.  H.  Foster, 

Bardman  and  Miller. 

Tbadileas  O'CaOaghaa, 

lb. 

lb. 

lb. 

AluanderO.  O.  Bose^ 

Ik 

P.  D.  Henderton, 

Garde  and  Atldnaoii. 

E.  Garde,  widow. 

lb. 

James  IL  Bailey, 

B.  Miller. 

W.  Bbke, 

lb. 

James  DriscoU  and  oUiera, 

R.  C.  H*NeTln. 

JuM*  Bilfe  and  B.  Bodkin, 

lb. 

B.  Kerriaon, 

Cooke  and  Larkin. 

J,  PwdOQ  Scott, 

lb. 

Isabella  WiUiamsoo, 

J.  W.  VlUiamaon 

Tbocua  Doyle, 

Ik 

Pater  Henrlon, 

Thaddses  O^CaOaghan. 

Smgt  Keaiia, 

lb. 

inunnaa  Keane, 

Coilen  and  Kuntoo. 

7ohn  Testropp, 

lb. 

Mlohasl  CnlUo, 

lb. 

CluuiMtB  DoneBaa, 

lb. 

W.  F.  ^re, 

J.  B.  Kennedy. 

9.  Brabuon  Bnbuoq. 

lb. 

Herculea  Sharpe  and  others. 

W.  CuUeo. 

iTilliani  Bigi^ 

lb. 

Joba  Waring, 
T.  L'Eatnmge, 

Wardle  and  Stirling. 

Eicbard  H.  L^vinge, 

lb. 

Garde  and  Atlcinson. 

tobert  Hanghtoo,  . 

Ik 

Daniel  Curtin, 

Ik 

lyacioth  Dsrcy, 

Ik 

Coote  Carroll, 

Joseph  S.  Moore. 

Tatbaniel  Alexander, 

Ik 

Heiw  M'Mamis, 

B.  Crookahank. 
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A^jwtrmed  Caaae*, 

Andcraon  w.  Vslker  Donnelly  v.  H  'Cllntock 

CauplMll  r.  Haekett  Ahemr.  Dalj 

LatitOD  *.  SteTsnBon  Lawti  w.  B.  CharhvRIe 

Montfromery  v.  Sterenton  N'Oraight  t.  M*Cr«Kht 

Greene     Stoney  Barton  v.  Phslan 

Kg11>  v.  Murpby  Stewart  t.  Harquis  Don^al 

Marquis  Donegal  r.  Dunbar  Brabason  t.  Lord  Lucan 

Kelson  v.  Lewis  O'Keeffe  v.  Lanigan 

Vertcfaoyle  v.  Hamilton  Maher  Sc  Lenigan  r.  Maher  & 
Brooke  r.  Homer  Smith 

Booker  r.  Murphy  Bentley  t.  Burkt 

Stnirt  r,  Buohuan  Cane  r.  Lord  Fitxgandd 


Dmurrer$ 

Bruce  t.  Bellis  Sc  others        Lowry  t.  Somervtlle 
Motion  to  tet  aiide  verdict. 
LyDch  V.  Fitagtratd. 

iVui  iViHf,  Mtmdof  A,  18,  19. 
 ♦  

Common  ^plemf. 

Demnrrera. 
Knagfta  T.  Banter  Davla  v.  Davla 

ffiM  Primt  daji»t  Saturdag  3rd,  Mo»dey  IS,  19. 
 •  

Corndiof  H'Maaaa  v.  Bartbol«iww  Delany  &  othm. 
Execnton  James  Mitchell  v.  Edmuid  Moonay. 
Charles  LopdeU  v.  WlUlam  Leake. 
Edward  Ward  &  others  v.  Jamei  Bedmoad. 
Alexander  Boyle  0.  Thomas  Farrell  &  others. 
Andrew  Qiffney  and  another  v.  Francis  Synge, 
The  boa.  William  U«ary  Hare  v.  Pleroe  Hahony. 

BilU  of  ExceptioRt. 

Anne  Fitzgrerald,  administratrix  of  Patrick  Fitagemid,  v. 

Samuel  Aodersoa. 
Leasee  Sir  Bobert  Henry  Ganning  v.  Henry  Corr. 
.X^eaaM  Corporation  <tf  Droghedav.  JoMjA  HobDea. 

Motiamt  to  ut  aside  verdictt, 

John  Jack,  lessee  of  Thomas  Talhot  &  others,  p.  John 

Guilmartin. 
John  Ruck  r.  Henry  Brownrlgg, 

John  Horan,  lessee  of  EMward  Sp^ht  Ferrlter,  &  another 
V.  Luke  Littleton. 

JfeCiaa  to  Met  aaids  HoMuil, 
Bar.  Joseph  Hortoa  v.  Bridget  Mahmi,  adml^tratrix  of 
Bev.  Bdward  Hihon. 

Special  cote* 
Samuel  Keogfa&othwa  v.  lUtduel  Power. 

Catherine  Dillon,  administratrix  of  Daniel  Dillon, «.  Hlohael 
Dilloa. 

PUai^Nul  TUlBnord, 
The  Attwaay-Gananl «.  Jcdin  KlUelea. 
NiH  PriuM  dagB,  Saturd^,  AbomAer  ird,  lOtk,  iOth, 


Tbli  dar  pubUAed,  ted  BdUhm,  pries  14«. 

ATEEATISB  as  THE  LAW  AITD  PEACTICE  OF 
MIRE  FACIAL  ON  JUDOHEMTB^  CBOWH  BOHD^  AKD 
RBCOOHIX AMCSat  wttb  an  Aimidlk  DontaiUtna  Varm  oT  AfldsTlu, 
Writ*,  Pkai,  Slid  BspBcstloafc 

Mr  EDHOND  MEARBS  KXLLT  VQ.,  A.  H.  BanMcr-AlMr. 

'  Doblln:  T.DBLANYaod  SON,  UwUmr.  VewOeuiti  1  and  W. 
BmniataudC^,  FtaUiUMt, London. 


Mow  rcMlir  prlM,  h.  U.  by  pot  ai. 

THE  LAW  OF  JUDGMENTS a«Bffec)rfUtt»au,« 
of  th«  H  uMi  13  or  VMorta,  wtib  Intnduetioo,  Koic^  bdo^ 
Br  RO8EBT  WH.  OSBORNB  BBQ„  BmUiMtl). 
DiiUIn :  EOWABD  J.  MILLIKEM,  Lm  BMbdte  ^ 
15,  CoUcRCfrecn.  "~ 


JiMt pnbliJinl,  I  Vol.  I9Bio.dciUi,  prietai.bftMtb.ai 

THE  ACT  further  to  facilitate  the  SALE  OP  ivrtrw 
BBRED  ESTATES  IN  IRELAND,  (llind  UVk  ekB  -i'i  i; 
exptattatorv  eommnrtB.  thrflttlfmnd  OrdwuiMteth.  ijrT."-:"» 
by  lha  Wfi  Council,  wd  a  OmonI  Indn.  ^  ""iNrt 

Br  JOHN  LVOMSESg,  BHiMute. 
DubHo :  CDWABD  J  UILLIKEV,  Uw  BodUte  mt  (lull. 


JiM  pntilwhid.  ftfeaS^  hf  p«t  9i.  N, 

T  AW  OF  DEBTOR  AND  CREDITOR  IN 
-L^  The  ncir  Act  fnr  the  abolltloa  of  mtc«  br  Nainnteiiaau 
mnd  Ak  therecorery  oTtbcpoMCMlon  of  wa»t1  itatamtt  bSmiib!^ 
Dm  Prmot.  wVLh  «  fUll  Cnmrnentaiy,  Index,  NotM  isS  ttm,  SSIm 
Ute  ptattMiaaal  u\A  trading  claiHS.  "^"^ 

Br  WILLIAH  OERMON,  bq.,BniMK.*tar 
BDWABD  J.  lULLlKEK,LawaookMlerHdhbUr  ILca. 


A  CABD, 

C^HARLES  SHARPE  cannot  omit  thit  opportDoHi.  u 
'  the  temlnatlon  of  another  Muon,  of  Tetumlng  hiidKmfl^u 
thopdUle  (amongrt  wbonn  he  naj  nnmbn  matiTorhn  wamMIM; 
for  tbelr  kind oeta  in  havlni  entnwtnl  to  htnL  wlthknihclutibrhiZf! 
y«art,  vuioui  Important  and  Tahiable  UbcartM^  m  wdl  «■  ate  £sw 
proiert;  foTMlebjauctlon,  and  for  luvlne  woimtMIMiMtuK 
ftatlon  M  hli  manner  of  coiMiicUna  tbetr  Mm  and  -THHiiitlirt  iui»[l 
He  birg*  ui  BNure  them  that  inlegrbi  and  pioinptlitidc  dHlltwnM 
prominent  featum  In  hlf  profNtlonaldiaraeter:  aad  btit,  UmtoM 

without    I  -       »-  T  — "  I  f  TTTi  Ut  W^alwitsi. 

llnsulihHl  fiioi  which  faebai  faUlMite  aatnad. 
Jngktea-ttrefl,  KoMmbtr,  IBM; 

LAW  UBB ART  OF  TBI  LATS  MAITHBW  BAKBB,  ES|^  g  c. 

rHABLESSHABPEtaMtoaanMnMetliitlwwahmtihHrtf 
•ubmlltlng  to  Auction,  at  nfa  literarr  9am,  AitfoajMa 
Wvdncadar  next. NovcmtMV Tlh,  l»ta.Md totaS taTteMil 
andvalu^  Uw  Ubrary  oTlbc  late  M  Bakrt  ~  ^ 


and  vahuble  Uw  Ubran  oTlbc  late  M  Baktr.  a^.  0.  c, 
•very  Book  nquUtt*  fcr  Ftaottoeat  Uw  nt  In  KfBfa,  linMMS 
waU    Eaodwn,  ika  Statutai  («nU  and  poet  oaianjlWtMiTtMk, 
*c.,  alltathobMtpoMltilfloendMon.  ^ 


t>  8aleto< 
thTBai^ 


I  a«h  d«r  at  ihios  OVM  to  kt  I 


Iir  CHANCBRT. 


Hush  Boyd,  executor  of  laaac  War.-.  OURSCAKT  to  At  k 
ran,  deoaated,  plalntur.  I  |  ,_,.,„■. 

.  mortaaie  ba4iiad|RwlM«itt 


RolMn  BaBK  Hngh  Caaq« 
JssMi  Csiloif,  andatben^ 

dctadaata. 


plMdlnu In  thU CBoaa mentlonod,  that  b  tot^,  atm  aMttaaita 
part  of  tbelaodicTAuuvbvaaker.  caotalal^  41  ae)w,liM4,JreM 
oflhelate  Irlih  plantation  manure,  be  the  mm  more  wIk  tiMU 
the  upper  banny  of  Dawlalk.  manor  of  RoeA  Md  ggM^tf  lae^Se 
all  itut  and  taoee  the  taitd*  of  Traa,  ottsrwtoe  THy.  uoiiiaat  Tl  m 
laie  Irlah  plantallon  mmmt,  Muaioln  ths  ■Wfrf 
LBuUialbr«uid,lh«oatatoortb«  JiteidaiH  WMw  MKbaata 
batbrenwaUnyCHainbafa,  innt  quar.  In  tbedtyOf  1MI^««kkn 
tbeWbdajr  of  januarynaat.  and  pnoBid  topmsaiM^ 
thay  iriU  Iw  pnidudod  tbo  bMMflt  o/aaUl  decroa; 

Dstsd  UilaOlh  dar  orS^tnber.  1B4B. 

r<x  Haatar  HOKPHi; 

B.UIIW 
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DUBLIN,  NOVEMBER  10,  1849. 


Tn  ConiisiiOMW  for  the  SbIb  of  Inmrnbered 
EsUtsabeldapublieMiigyesterdiqr*  and  disposed 
of  sonwbiHia«aa  ;  a  fiUl  report  of  which,  together 
wiih  ^  Itot  of  Airther  petitions  presentedj  will 
«ppear  in  our  next. 


Tn  laiportaveeof  the  recent  statute  for  the  Sale  of 
Incomberad  EsUtea,*  and  the  natural  anxiety  per- 
viding  the  public  and  professional  mind  as  to  its 
pnvMkttM  and  practical  working  induce  na  to  resume 
its  eoasideration. 

In  a  prarioBS  namber  we  stated  that  the  induoa- 
■est  ta  pnrehaiera  ware  an  IndafiBaaibla  title,  and 
ooexpease  hi  lavostigating  it. 

It  has  bean  alnoa  intimated  to  as  that  we  laid 
down  these  propesitSoas  much  too  broadly,  thst 
(here  to  no  MM  in  which  a  purchaser  can  buy  with 
Hifetj  without  investigaUng  tiie  dtle^  as  there  may 
be  oMny  iostaoees  in  which  the  conveyance  by  the 
ConmisstonCTs  will  not  pass  one  that  is  indefeasible. 
Tbeirgunent  ispnt  thus:  The  Commissioners  have 
1  limited  juri^kstion — they  can  only  sell  in  certain 
sgtedSad  caaes  if  they  exceed  their  powers  the  ex- 
ecs* is  witboat  authority,  and  any  act  done  by  them, 
anamhwised  by  the  statute,  is  inoperative  and 
void.  Dj  the  I9th  section,  land  is  not  to  be 
draoed  ut^eot  to  an  incumbrance,  so  as  to 
vsmnrt  an  appUoation  for  a  sale,  except  in  certain 
cDumerated  oases ;  outdde  the  defined  limit  the  Act 
kai  no  toleration,  and  it  is  contended  that  a  good  title 
CM  wly  be  pMsad  whaa  thotncumbrance  for  which 


'  nt  Act  IMur  to  MBtate  the  Sale  of  Incumbered 
Estates  la  Mnfl,  irilh  Explsiiatorr  Motes.  ^  idui 
loroos.  B^.  aBrrhl<r.8t^».   Data^a  :  MHUImb. 


the  land  is  sold  is  one  of  those  defined  in  the  statute. 
If  this  be  so,  the  Act  is  rendered  almost  nugatory  ; 
Uius,  in  every  case,  an  investigation  of  title  becomes 
necessary,  the  purchaser  bays  with  more  or  less 
risk,  and  the  possibility  of  a  bad  title  being  given, 
shakes  to  its  foundation  the  confidence  of  the  pnblie. 

Let  us  state  and  test  the  argument.  By  way  6f 
illustration  we  select  the  following  example,  premis- 
iog  that  land — adopting  the  distinction  made  by  the 
Act  between  "land"  and  "lease"— is  declared  not  to 
be  subject  to  an  incumbrance  for  the  purpose  of 
authorizing  an  application  for  a  sale,  except  it  shall 
affect  the  inheritance,  or  have  been  created  by  the 
owner  of  an  estate  of  inheritance.  Suppose  an  incum- 
brance to  have  been  created  by  a  devisee,  believed 
to  be  absolute  owner  of  the  land,  but  who,  on  the  true 
construction  of  the  will  under  which  he  derives,  had 
only  a  life  estate,  if  the  fee  were  sold  fw  this  incum- 
brance, which  it  did  not  affect,  St  is  contended  that 
the  assurance  under  the  Act  would  not  bar  the 
true  owner  of  the  inheritance?  The  statute  dealt 
with  the  case  of  incumbrances  which  tfitf  aAct 
the  inheritance — not  with  those  which  did  noU 
It  gives  absolute  authority  to  the  Commissioners  in 
the  former  instance ;  it  confers  none  upon  them  in 
the  latter ;  and  if  they  assume  to  exercise  it,  their 
conveyance  is  inoperative.  It  being  clear  that  the 
jurisdiction  is  limited,  the  subsequent  sections  only 
apply  to  those  cases  which  fall  within  the  range  of 
the  statute.  This  is  the  key  to  their  interpretation, 
and  restrains  the  generality  of  their  language.  Thus 
the  23rd  section  enacts  that  *'  where  a  sale  shall  be 
made  under  this  Act,  the  CommisMooer  shall  ascer- 
tain the  tenanciep,  &c"  the  24th,  that  "the  Under 
lease  (L  «.  the  land  or  lease  subject  to  the  provi- 
nons  of  the  Act)  shall  be  sold  under  the  controul 
and  direction  <rf  the  Commissioners,  frc.  and  tb4 
conveyance  or  asrignment  of  the  land  or  lease  shall 
be  made  by  the  Commissioners  under  their  seal, 
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&c>  ;**  and  the  27th  that,  "  every  such  conveyance 
(t.  e.  of  the  land  subject  to  the  provisionB  of  the 
Act)  executed  by  the  Commissioners  upon  the  sale 
of  land*  shall  be  effectual  to  pass  the  fee-«ijnple 
and  inheritance  of  the  land  thereby  expressed'  to 
be  conveyed,  subject  to  such  tenancies,  leases,  and 
under-leases  as  shall  be  expressed  or  referred  to 
therein  as  aforesaid ;  but  save  as  aforesaid,  and  as 
b^einaftw  provided,  discharged  from  all  former 
and  other  estates,  rights,  titles,  charges  and  incom- 
brances  whatsoever  of  her  Hqesty,  lier  heirs  and 
successors,  and  of  all  other  persons  whatsoever." 
Those  wwds,  though  extremely  larg^  must  be  taken 
in  ccHineotion  with  the  19th  secUon,  and  apply  only 
to  the  cases  ther^  provided  for — in  which  an  in- 
defeasible title  no  doubt  is  passed,  and  a  good  title 
is  also  always  passed  against  incumbrancers,  bnt  not 
against  owners  of  estates.  To  hold  the  opposite  con- 
struction, would  be  to  make  the  statute  thoroughly 
confiscatory,  and  opposed  to  every  principle  of  the 
British  law  ;  for  thus,  a  man's  Inheritance  might  be 
sold  by  mistake,  and  he  would  be  wholly  remediless 
— it  might  be  sold,  and  will  be  sold,  fraudulently ; 
and  if  the  purchaser  be  not  implicated  in  the  fraud, 
and  the  Commissioners  pass  an  indefeasible  title, 
the  defrauded  inheritor  will  be  without  redress. 
Thus  one  man's  estate  may  be  sold  for  another 
man's  debts,  and  a  wholesale  system  of  legal  plon- 
dw  accomplished  by  means  of  this  statute. 

We  have  thus  endeavoured  to  state  the  argu- 
ment •,  though  not  with  the  abili^  with  which  it 
might  be  put — though,  we  trust,  with  sufficnent  in- 
telligibiUty  to  make  it  understood.  It  has  been 
advanced  on  very  respectable  authority.  Though 
a  good  deal  impressed  with  its  force,  we  cannot 
yield  to  it ;  but  we  thought  it  our  duty  to  lay  it 
before  the  public,  as  it  unquestionably  raises  a 
doubt  of  great  magnitude,  and  which  should  be 
set  at  rest  as  speedily  as  possible. 

The  latter  part  of  the  argument  is  altogether  one 
of  inconvenience.  The  policy  of  the  l^slature  is 
oftentimes  a  key  to  the  interpretation  of  a  statute; 
and,  in  the  present  instancy  we  apprehend  the 
Lc^lature  meant  to  work  as  little  private  injustice 
as  posribl^  conrist«it]y  with  the  policy  of  giving 
"  fadtity  to  the  sale  and  transfer  of  incumbered 
estates  in  Ireland."  With  this  ol^ect  they  created 
a  new  tribunal;  invested  it  with  extraordinary 
powers,  for  the  investigation  of  bH  patent  and  latent 
rights  and  interests  whatsoever ;  they  intended  to 
relieve  the  lands  that  were  sold  from  all  past  debts ; 
the  purchaser  from  all  past  liability,  or  future  risk. 
It  is  admitted  that  such,  their  intention,  can  be 
effected  in  those  cases  which  fall  within  the  juris- 
diction of  the  Commissioners ;  but  it  is  added  that 
an  enquiry  is  always  necessary,  by  a  purchaser,  as 
to  whetherhis  case  be,  or  be  not  within  thatjurisdic- 
tinn.  If  such  an  inquiry  were  necessary,  the  ab- 
sence of  it  would  always  involve  a  risk,  and  the 
security  would  only  be  a  very  modified  one.  All 
responsibility  was  intended  to  be  shifted  from  the 
purchaser  to  the  Commissioners;  whether  the  sta- 
tute has  carried  out  that  intention,  ia  a  subseqnuit 
question ;  and  as  to  the  comparative  iigustice  of 
mch  a  proceeding,  we  admit  iL  The  measure  was  a 
political  experimmt,  which  sprung  from  a  ni^onal 
necessity ;  with  the  machinery  provided  of  a  pub- 


lic court,  and  of  public  proceeduig^  to  detl 
a  species  of  property,  which  bad  a  tai^Ue 
visible  existence,  and  every  matter  affecting 
was  one  of  pablidty,  and  of  record,  all  ilw 
babiUties  were  against  much  phvata  injory 
effected,  and  the  case  of  one  manT*  property 
sold  for  another  man's  det^  if  not  abaobldj 
thetial,  was  very  unlikely. 

But  whatever  may  have  been  the  ioteotion 
Legislature  the  point  must  turn  apon  the 
of  that  intention  in  the  statute^  and  its  27th 
contuns  no  restrictive  words:  "every  socb 
ance  shall  be  effectual  to  pass  tbe  fiee 
inheritance  of  the  imirf  thereby  expreasedliii.^ 
veyed,  discharged  fh>m  all  former  and  olhK«i4%  j 
rights,  titles  whatsoever,  and  of  all  pefioai 
soever  ;**  and  to  guard  against  the  case  ofa 
the  part  of  the  Commissioners,  or  an  errooeoa 
elusion  either  as  to  the  land,  or  an  incurnhnsoe 
it,  affecting  a  purchaser,  the  49th  section 
"that  every  conveyance  and  assignm«it 
executed  as  required  by  this  Act,  and  eroj 
for  partition,  or  for  exchange,  or  for  divtsoa 
allotment  made  by  the  Comuussaoners  ondcr 
seal  shall  for  all  purposes  be  oondosve  v 
that  every  application,  proceeding,  cmseat  i 
whatsoever  which  ought  to  have  been  msdi^ 
and  done  previooaly  to  the  execation  nek 
veyance  or  asngnment,  or  the  making  of  wA  i 
respectively  has  bem  mad^  givm  am  daoel^l 
pmons  authorized  to  mak^  give^  ud  da  thi 
and  no  mch  conveyance^  asMgnmeot  orovdv 
be  impeadied  by  reason  <^  any  inforadi^.' 
point  of  the  objection  being  that  an 
application  might  be  made,  is  answered  hytlsa^ 
tion  which  we  have  quoted ;  so  far  as  ibefmihm 
is  concerned  everything  is  declared  to  te  nbsria 

We  have  nowhere  concealed  our  opuitBteli 
statute  is  a  great  violation  of  the  rights  dfnf^ 
Med  ita  Ux  e»U  That  it  confers  an  indrfsMiyf  tim 
we  believe  to  be  the  generally •recavedopimo^M 
to  be  that  of  the  Commissioners,  as  wecoQedfa|i 
the  statement  of  Mr.  Baron  Richards. 

Mr.  Lyons  also  inclines  to  that  iDtcrpretriN^- 
though  he  does  not  state  it  oonfidrally:  "Itii^ 
sumed  that  even  if  the  Commissionen  btrs  tm 
to  an  oroneoiu  oonduaion  rriative  to  the  titl^  W 
that  in  point  of  £u«  it  is  a  defective  «  abaiM 
the  purchaser  cannot  beprgudioed,  bothsviBtn 
a  good  title  as  against  all  the  world  wderlkiid 
of  Farliament" 

It  is  a  question  on  which  there  should  besiM 
and  if  there  be  a  well-founded  one  it  o^  <*^ 
set  at  rest  by  a  short  supplemuitary  Act;  AiMb 
of  property  into  the  new  court  is  already  giAttd 
the  consequences  would  be  alarming  iftbenconi 
interpretation,  to  which  the  public  faith  is  in 
degree  committed,  were  erroneous. 

Mr.  Lyons  has  started  a  question  of  Kme  aktt; 
on  the  coostraction  of  the  I9th .  seetioa.  He 
serves,  "  Suppose  a  lessee  for  lives,  rawvsble 
ever,  under-leases  for  a  term  of  500  yesi^  ^ 
under*  lessee  creates  an  incumbrance  sdtoiiig  i!" 
entire  term,  is  such  incumbrance  vitlun  ^ 
meaning  of  the  Act?  It  skwid  seem  Mt  1)* 
incumbrance  in  snoh  case  affiscts  a  deriotiK  in- 
terest only,  and  is  not  created  by  tbe  pnoD  etft- 
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led  to  tbe  entire  estate."  In  euch  CMe»  the  lean 
V  500  yan  could  not  be  wld  under  the  statute 
>luch  exempts  from  it*  operation  an  incnmbrance 
then  it  sbdl  aifect  a  derivative  estate  or  interest 
^,  except  created  by  the  person  entitled  to  the 
ibole  ectate  or  mtaresL 

We  cannot  arrive  at  the  same  conclusion  as  the 
DmmeBtator ;  three  species  of  leases  fall  within 
KwqKof  the  Act,  a  lease  in  perpetuity,  (com- 
Hhwyng  under-lensea  in  perpetuity,)  a  lease 
Amrft  term  of  not  less  than  ^ty  years  shall  be 
Wfindi  and  any  church  or  coll^  lease.  Tbe 
tm  "derivatlTe'' — tbe  word  which  has  led  to 
M  we  thick  a  misapprehenrion — is  applied  to 
eitite  or  interest  derived  from  each  of  these 
Mies  of  leaies,  depending  on  each,  but  yetlees  than 
ch.  Thus  in  the  case  of  a  lease  in  perpetuity, 
it  be  ^nted  to  A.  and  his  heirs,  and  he  limits 
)  lame  lease  to  B.  for  life,  that  is  a  derivative 
ate;  bat  if  A.  were  to  grant  a  lease  to  C.  for 
9  years,  that  is  not  a  derivative  interest  in  tbe 
ae  ased  by  the  L^tslature,  it  u  a  distinct  lease- 
Id  interest  of  which  C.  is  unqnalified  owner 
ring  its  eaistence,  and  any  incnmbrance  created 
im  would  be  an  incumbrance,  for  which,  in 
t  jndgnient,  that  leasehold  oonld  be  sold.  If 
';L;oa*sconstniction  of  the  word  "derivative" 
eomet,  no  lease  in  Ireland  could  be  sold ;  for 
sae  sense  every  leaae  is  derivative  from  a  greater 
ate.  If  an  owner  in  fee  were  to  grant  a  lease  for 
}  jeara,  that  would  be  derivative  from  his  fee ; 

I  yet  we  apprehend  that  Mr.  Lyons  would  not 
itend  that  such  a  lease  might  not  be  sold.  The 
csliun  is  the  same  as  to  a  lease  created  by  the 
nerofa  lease  in  perpetuity,  owner  of  the  fee,  or 
ser  of  an  estate  taiL  Enough  for  the  purposes 
:lie  statute  if  an  incumbrance  affiact  a  term  of  60 
in,  and  be  created  by  the  person  entitled  to  tlie 
ole  interest  in  the  term.  Thus,  if  the  500  years 
re  limited  to  C.  for  life,  remainder  to  D.,  both 
k  intensats  are  derivative  ;  for  C.'s  incumbrance, 
ileasthold  could  not  be  sold,  whilst  for  D.'s, 
«)  be  was  in  posseasion,  it  couldi  as  he  was  then 
woed  of  the  whole  interest  created  by  tbe 
■M^-tba  olyeet  of  the  legiskitnre  being  the  sale 
tike  otire  intereet  in  the  sabject  matter  of  sale, 
dmta  fragment  of  it.  It  may  be  suggested  that 
e  case  of  leases  derived  from  the  fee  are  not  de- 
'stive  mtfatn  the  meaning  of  tbe  word  as  used  in 
e  ttfttatc^  and  that  they  are  properly  within  iu 
miew,  as  having  been  created  by  an  ■*  absolote" 
roer.  Bat  this  is  a  slender  argument,  and  the 
nn  of  fifty  years  is  confined,  in  the  previous  part 
'  tbe  secUoo,  to  iocumbrances  on  land,  not  on 

and  applies  to  cases  where  the  absolute 
of  an  estate  created  mortgages  for  terms 

II  or  to  similar  cftses. 

Tbe  cbief  use  of  a  commentary  such  as  that  of 
fr.  Lyons  is  that  it  contains  the  statutes  and  the 
^  in  a  collected  and  convenient  form,  and  tfaia 
Ule  worit,  whidi  is  oomj^ed  with  neatness  and 
■r^  fillSts  that  uae.  Whilst  the  law  and  practice 
liieh  are  to  be  administered  by  the  Commissioners 
"9  to  new,  the  opinions  <tf  a  teat  writer  are  in- 
tiA  ralosble  as  the  resnit  of  thought,  but  they 
<«e&aiuently  suggest  dilficnlties  than  help  to 
more  them.   The  present  worit,  however,  very 


seasonably  aajqiUea  the  immediate  vftiKs  of  the 
prafissaKKi. 
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Mow  rody  prk«k  K*.  firf.  by  pott  U. 

THE    A  W  OF  JUDGMENTS  as  affected  by  the  Statntes 
of  tb«  U  and  IS  ol  VkMa.  with  IntnMhKtta,  MqtM,  MiS  iBdes. 
By  ROBEKT  WH.  OSBOBNB  BSQ.  Bsrrtrter.at  taw. 

DnUtBi  EDWARD  J.  HJLLIUOI.  Itm  BeokMUn  and  PuSOAw, 
1&,  CnUcfs-iTMa. 


MpUUUMS,  I  Vol.  UMi.<liilfe,|rke St.  by  pntBt.8S. 

TBE  ACT  fitrthar  ta  rselHt^  the  SALE  OF  XNCUM- 
-■-  B8BKD  ESTATEa  IH  IRBLAHD,  (It  and  IS  TIa.  dup.  nj  wttfe 
wihnetm  *T"'*^  IbeXutaiaDd  OMmanawtbeAct,  ascgunMa 
by^beMry  CsuaeU,  and  a  OeoMn)  ladaz. 

By  JOHH  LTOin  ESg^  BanMeMUsw. 

Dublin :  EDWABD  J.  MILUKEK,  Law  Boobrikr  and  FnUJdHr 
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COUKTIBS  OF  DUBUH  AMD  TYRONE. 
LB8SINOTON   ESTATE  &— 


Th*  Kttmtloa  or  caplUlMt  U  dlractcd  to  th«  mIc  of  UifM  «ilat«.  wblch 
wHlUkvptaMon  tiwOnl  ofMovvnitwrMXt.  Hier arvlhciiMNtikvaur 
•blf  elmiiMttDMd  ofanj  Iriib  trtaUacTM  oArcd  fbcMla,  beiniaiiiwtcd 
In  tb>  Kocth  of  Inlaad,  In  th*  ofntra  of »  FroiMtant  county,  with  a  thriving 
mdlndiiitriouatanuify.wbmdlituriMnaaiueunknowD.  ThcbixUM* 
M  at  Mch  oU  and  low  null  that  a  l«if«  pramlum  UcomiMmly  ptii,  on 
Chang* of  tnuNta,  to tha outgotoff  imant.  A  ndixtionoruiMan*  oTM 

a cent,  will  Im  Buda  on  tha  rawf  *ed  prke  at  whti*  Ih***  OMaUa  ware 
red  Ibr  aala  at  fimaar  nlm.  The  Praabold  Oround  ScnU  in  DuhHa, 
■Ifo  fbr  Mia,  ara  the  moit  aacura  Invotwoi  In  Iialaud. 

Partlciilata  naj  ba  obialiiad  of  Mr.  Amaaoii,  <  Ktag^  Ibm  Qua^, 
DiiUlu. 


IHPOBTAHT  SALES  OP 

LORD  BLESS1NGT0N*S  ESTATES. 

TO  MAMUTACTDRERS  AND  BUILDERS. 


IN  CHANCERY. 


Chailti  John  Oavtfaar, 

Cauntaaa^naSiiffloB  and 

Othan, 
Deftodanti, 

LadrHarrM 
Couataa*  oT  D'Onar, 
Plalnur: 
Mtteball  and  Othan, 
DiCndania. 

nSnl^t 

JMMtSoottlMlojr, 
Daftndant. 


Ptalniuri 
Janmdeott, 
Daftndaui. 

And  hi  tha  Haner  i>r  the  BIm. 
alngMn  Wg»m  Act  g  Vic,  a.  I. 


PURSUANT  to  the  fltul  decTM 
In  ibrw  eauiM,  bearing  date  tha 
SOtb  of  June  tstft,  and  to  nTd  Act  of 
PartlaBiMit,  and  to  tba  order  of  iba  flSih 
ofJunalSW.  _ 

I  WILL, 

on  TbymbT  tbtftod  day  of  NonHher 
ISIBl  moMO'elodi  In  the  afteniaoo.  at 
my  aiamber,  on  the  Inni  auar.  In  the 
cMr  of  Dnbllii.  *el  up  and 
SELL 

lathe  hIghartandfUrert  bhUar  orbld. 
den,  all  thai  and  thoN  paitt  oTtba 

HANOIU 
of  NewtowMtewart  and  Raib,  that  b  to 
lay,  Iba  Town  and  iMdi  of  Newton  lu 
•lawart,  Daarparit,  ftakellr,  Ofange.  and 
CmbbBlIlDree  i  iha 

TOWNHNDS 
ol  Carrigana,  OottbiagaiL  KUtrnu*, 
Dunlaagim  CMTonatT,  KWybfadt,  lib 
nabraid.  Kllljrraora,  AltdtybBTPiil^ 
Upper  Oalon  and  Lower  Oaidni  aan 
alNtba 


rSE.FARH  RENT  et£a  Hb.  tL 
MMUoiMt  arika  Lmda  aTLMap,  LurgaMmr,  and  Battaar-aX 
.iWNn.  Mww,  awllBmU,aiidpramli«BraMuaUlntbabBnmicBaratrs. 
batta  and  OnniA,  la  tba  oonnn  ef  T>rana  i  and  alM  an  that  and  Hmmo 
paitiortkaLafdMporSLHarr^AWaf.  Mdtha  l^nda of  tha Onu«a 
orOonRA,  InthaeanBtyaadoowitraruMeMf  ariMbUa.  andooa^ 
li« 

PLOTS  OF  OROUND  AND  PBEUUES^ 
ritutalatbalbllowlng  itraeti  and  plaoM 

In  tba  cmr  and  COUNTY  at  DUBLIN, 
via.— Bartder-Kraat,  Battoa.Mfcct,  BMiigtoo.ilraet.  Billain.atnat.  Ca. 
peLitraat,  OraatCh«ria*.*tTae(,  Circular-road,  Niinl).CIonllllh.Cio«.un*, 
DonaLitraat,  Denawk-atreet,  Dnimcondra-raad,  Ecdet-Hreet,  Fltiglb- 
bOo-Miaot,  Upper  GaTdlner.itraat.l4H*er  Oarttaier  (traat,  l4>war  Oleuoei. 


OaargAflani  and alao  that 

PIECE  OF  STRAND 
containlni  Iff)  het  In  front  to  the  quay,  now  called  BacbetorVwalk,  In  tha 
City  of  DAiln— all  wbleb  lald  eMatca.  numor*,  Inrdablpa,  landi,  bcrediu. 
Mania,  and  pramlan  are  paiHculaiiy  datciibad  la  wtd  darrec  and  Act  of 
Fai^niBDt,  and  will  baaoU  fbr  the  puipoMB  to  aabl  Act  orFarUament 

DMad  tbU  fltb  day  ofS^tatnhw,  1810^ 

E.  LmoH, 

Hamiaw  Amnuon,  lollettor. 

Two  oftbetownlandi  mentioned  In  the  IbngDing  poMtng  wUcia  tba 
aaatoradlvtalon  of  tba damcMia of  Moniidar  Fbnal,  In  tba  vletaHy  of 
Oraagh  1  othenare  Inlertectad  by  th*  malUDBeh  load  fMm  Dublin  to 
Loonimderrr;  but  the  greatet  number  are  (Kuato  around  and  in  ihelm- 
Bwdlaie  nelghlMwrhaod  of  Newtownitewart.  They  enntaln  tn  alt  upwvde 
aevSCOaierm.  Some  oftbeUwulanda are  beautlfuilr  •HuaUd.and  In  the 
■nrj  blthdrtKato  of  cultivation,  and  ara  all  itapcctablj  tenanted  Tbt 
town  of  Newtovutewart  It  rituate  on  the  wert  bank  of  tba  rirer  Wouma 
or  Stnila,  a  Httle  below  Iti  eonfluene*  with  tba  Olanelly  river,  which  la  a 
cMTTlar  or  vartooi  mountain  itraami.  It  U  lurrounded  by  tiiwn  paikt. 
Which,  Ibr  feitUty  and  riehneH  of  pofture,  cannot  b*  rxetllad.  It  It  a 
market  and  port  town,  dlttantabout  leven  mllai  tma  Omagb,  and  teran 
IhmStiabanai  Uemtitta  of ilxatreeta,  andaboutSMboutnt  Itcoataloa 
•bout  ISIA  inhaMbuitt,  end  tt  weU  tuppbed  with  water,  whieb  U  cnnverad 
In  p^et  to  tha  princtpitl  hooter  Tbit  town  oflhn  very  greet  Indueencnta 
to  an  Impronai  laoilloid,  but  partwularly  to  one  wIm*  would  add  the  an. 
ooungenent  of  manulbdure  to  that  of  agrleuliurei  for  there  cannot  be 
Ibnnga  eHaatlan  praaanflM  gi—lar  faaMflaa  <br  tha  araaden  Mid  working 
OfamamAMcr  thaoal  HawtOWBttowait  Tha  InhaMtanta  are  paaaa. 
AlakvdLaaadBat*d,andladn8trtoQa.  In thalmmadla'avkhilty iharato 
amBMaat  yiinrlty  oftha  bait  lax  awwdy  gmmw  kaiV  the  larnet 
Antorr  ^  work  t  and  In  tha  valley  at  the  entnmca  Into  th*  town,  dmnt 
pan  arihetowniandorCraafabalHnrea,  now  alto  oSbrad  br  tale),  Ihcr*  U 
an  eUgWa  tlM  tor  th*  eraetlon  of  a  manutaetary  on  tlM  verge  of  uaHvet 
Houma,  eoeamandlng  a  narer.fktllng  lupply  of  water  to  any  aslant 
Then  la  to  the  town  a  largo  and  In  minima  cb«ch,  hiilrtni  aevarnl  other 
pUoMofworriilpfci  FnAqteriaa^  MUhadWa.  and  Soman  CnthoHea, 
IlieLTWJoodeiinand  fcntitillinMittwM,nnw iMlalid  aaftraaStw. 
IBM^  wHIpmabyiha  town.  UhltaJnl  to  adlliiAa mm* lot  wRh 


th*  townland  of  NewtewnlewaTt.  the  tCTCril  tawidsdi  iMkbu. 
rounding  It.  «li  :-Oranae^  Dearpark,  Rakdty,  aadCimbhS^Z^?- 
tha  purSioMT  of  thr  town  than  not  %  *l«taro?3SSi^^^ 
Ibr  turbary,  townpariu.  or  bnd,  but  tbaU  bavawNUa  ^mSiS^ 
•eeureftMdandftialfcrantheuihaMtanit^  "Aa  wbelttf ly.  u, 
iif-nrilT  iTf  TnTTTiTiraf,  anil  prnitnrra  a  inimni  lam  tummHSuT'"' 
tat  by  Oovernnwnl VahMdn k It woftb «m kj^tTl^ 
with  the  town, 

ALL  THE  RIOHTS  AND  PRiraSOBOff 
_  LORD  OF  THE  KANORT^ 

Tha  magnlfleent  manalon  and  demame  of  Banmutto  m./*. 
HarquU  of  Abcraoni,  are  eloee  to  the  (owai  aad  th»  mm  mJ^^ 
lownlaod,  ami  to  tba  imoMdlato  vidnlty,  the  imMtiiuij  ZL!ri^ 
gentlnen  and  opulent  Atman.  ncrean  hug*  and  nlMkikS?' 
and  freeetona  quaiftot  wltUu  the  tandt  wDwed  bi  ib^to  3?* 
aboctdlttanoafMRi  tha  town,  which  ar*  aSShotMD.^hL'^.  * 
and  prrftoUy  worked.  On  iba  whole.  tSwSbn;  tl7ZS;!£^- 
WWMtowaitandlbea^otnlDgtow^MdiwUIbavaanciSiMllilS 
wWiUtlbatBawHmHt  fn  aiuiw  diitilc(forbMMyafdte^!r,Z!!? 
nma  of  arratwamrnt,  reqwEtaUUtj  of  ntfghhouiWd  mdif  22" 
rtehnrotof  iml,  Induttry  and  Sood  orte  of  tohMtanta.  bta^!-^ 
of  Improvement,  and  a  watcr.powar  wartint  fer  tha  wtrCT^^ 

ehlnery,  — ■     i,-^---*-  'rilha  iinihiiw  lilwi.h  _r"_ 

axtenatva  Uauor  In  which  Newtownatowan  b  tifaiete.  i*  -^T** 
ba  wUl  be  enlitlad  to  prmUa  panondly,  or  by  1^  DM^bCS 
of  th*  Manor. 


nedlato  proximity  to  the  dty,  wlthotuliaWHty  to  any  mMcm^b  Ti 
yotbcinit  at  retired  m  If  H  were  teveral  milm  dtataK  tom^tet^T? 
tondlt  inthighttataofcultlvaUon.  The  bout*:  MdMi.» 
Inperiact  otdar,  aad  imnadlau  a— aminw  «aa  b*5«m  toitowSir 
The  Hour*  Iota  In  the  otty  of  DiOriln  n  hrid  (to  CariZir.n«r^ 
fbr  Uvwraaawabla  Ibravari  and  dMrentatmamdmcUrl? 
ground  renta,  whidi,  Amn  tlm  entmHorbnildtagamMttd.  Mlf^!. 
tha  pun^atete  tlw  Utmon  oartatoty  of  the  regular  MBmtaffiM. 
and  tba  tenant*,  and  other*  Intermtcd  la  iTii  immliii  njl  biMul: 
m'mn  rr  nnlnril  h  ihagmnnil  rrntt  nna  potiMi  Ttunaat  ^^'* 
At  the  landt  ate  to  beaold  under  an  Act  nfrtillaniM  lfciailLi__ 
gat  ImmadUto  mmmmI'io  without  the  cspafMeaftoTcaripriBiUnE 
of  tbe  varioua  landt  and  premlMt  to  be  aoMcan  totam  MtWdCS 
Mr.  Aridenon  (m  below  J  who  wUi  ba  happy  to  flte  cno  M«n^ 
panenally  or  by  latter,  mpacMng  tbe  proprrty. 
Fm:nntata,  oonditteaanfiala,  andaU  AvthfrlilMMikeari 
apply  to  Matthew  Andenon.  tolidtar  -    -  - 


having  tba  cirrlaga  oftba  dacrcea  and  of  the 

of  Parliament,  and  order  for  tahL  No.  8,  Kli 
alto  to  Alexander  WnrtblngtMi, 


nerimHMntearijwbK 

Fm«Ahp,MtellaAa 
Jno  iM*  w,  IMiBi  M 
ofthaTtoiWiaaitoBnn 


MorthFradartokKtMt)  AI«tBBdeTNo*men,B>f.tm«i«tfthDMk 
■naiat«,«l.U|>p*rTamplMtreet;  Hanry xSkTwMb^bim 
of  the  Tyrone  KMaiaa,  Caledoot  M«art.8ynwt  aadradekitlanb 
"  '  — ,Eiqri»,Uppmltorilou-atroettJahoCate.bii«to 
-  .. 'to. 'fOwt^trneti  Hugh  8faipMn^!Sh£i 
.  i^hnaotoyt  and  Tbew  taS^^^tlSSZ 
Afant.  ».  Sprfan  OaiiaM.  Loadon.  — ' 


C.  J.Oaidlnar, 
ftjriamaaSMtl, 
Tyrooa  MOrivar, 


■ATTHBW  ANDEBWH.1___. 

Kail.  Klag^lD»m,iUh 


It  and  13  VICTORIA,  CAP.  K 

C.  ftOBKS, 

STAMP  BGTAILGB  AND  LAW  STiTIONCK, 
Brfi  to  Infom  Reealven.  the  AgenU  of  HeUimaa,  Oodmoi  to 
Frlandt,  Ac,  that  nolwlthiianding  tUm  repat  gf  aUemain  (a  Iwm 
aha  win  oontlnu*  to  heqi  to  nook  m  haratofbr*an  aMnnmi  tflUt  to 
Coppatplato  prfaiied  Racelptt,  In  Booka  and  othawha,  if  owy  aft 
whtobttwwUI  iKtpoaeofatatrMBimadditlanaldMmt. 

iMcMfbrWM,  worked oRframPUtea,andftrWBlMnMlkrH^ 
dnuaa  aflxadtoany  paitof  tba  kingdom  at  thaahailMlMdw 

T4,  DAM&STRBET.  DUBUN. 

JUST  FVBLISRBD^ 

THE  LAW  and  PRACTICE  niatiiv  t»  tin  Silt 
l  Ttanafcr  of  ENCUMBERED  EETATEIIb  MmI  MimdMlkr 
atatutm  l«  aad  13  Vie.  cTI.  (th*  maimaiwd  Wmm  m  al>|w». 
ductlun,  th«Aat,  Explanaury  MeiaH  VaroL  ibaanr  OmariNatt 
reguiatinf  procewllnga  for  Sal*  af  Ehein£inS  BMai,  ttmdtm. 
and  a  vary  coploue  Index. 

By  JAMES  O'DOWD.  ESQ^  Barrfalar.alXte. 

London:  JOHN  CROCHFOREL  LawTl^nfc 
D«bUn:  HODOBB  and  SWIK. 


All  eommunloBtkina  for  th*  IRISH  JURIST  ntatoWLMwal 
to  tha  Editor.  wUta  tb*  P^Uber.  B.  J.  MILUKSV,  llauUfiX 
ORBEN.  CorrwpondantawtUplaaaeglntbaNimaiaiAM^uto 
oolumnt  of  the  paper  cannat  h*  aeaaplad  wHk  MWi  H  AM)nm 
CommuokatloM-nor  wUI  tha  Editor  ba  iBtMahMitrSaatogf 
HkauMtlpta,  me. 

Otdcn  Ar  tb*  IRISH  JURIST  lafl  wUh  B.  J.  MILUUI^  C«. 
LBOB  OMEN,  or  by  Wtar  (po«.paidVwUI  enrar*  topnetalMi^ 
In Didribi,  or lu briag Ibfwaijbd la thaOoMBy,  fef  M,  mtfei 


Tr>»  or  SoBtcaiPTio*— (psjsbli  In  adnnee); 
Yutlj,  SO*.      Balf-yawly.  I7a^      QnntiTlj,  k 

PrlotodbyTHOHAS  ISAAC  WHITB.  a*  M«Frtatt»Ofc^ 
PLBltT4niBBT\  la  Iba  Pariah  of  St.  A«*jw  ato  jtoJWjJi* 
COIJUEOt^UUN.  to  amna  TwMt,  br  EDWAU  J(Hl»T^ 

OtyofDiMn,  Bataiday,  Miwaibci,  10,  IMft 
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COURT  OF  CHANCERY^Eastkr  Term. 

In  n  CBBiSTOi>BEm  Wii.ti.    lijrnt  IS, 
prteUc§-~-PrivUeg9 1^  Bankrupt  twrvendering 
Jromarrttt. 

A  Btmkrupt  w  prtvit^ed  from  arrtst  uniUr  wc. 
136  ofik*  6  tFm.  4,  e.  14,  onh  wfuit  actuaUt/ 
**eomitig  to  mrrtnder^  and  therefore  where  a 
SonJary^  returned  from  Z-iverpool  on  the  20th 
vutant,  tpilh  the  iMtention  of  ntrrenderiw  m  Ae 
S4th  met  woe  mrretted  on  the  23rd— the  Chtirt 
rejwd  to  dieeharge  him. 

l^tph»m»t  B.  moved,  that  the  baoknipt  be  die- 
dialed  firotD  custody,  under  the  following  drcam- 
■taaces.  From  the  affidavltB  it  appeared  that  the 
bankrupt,  in  March  last,  proceeded  to  London  on 
prifate  biniaeas,  and  that  be  left  London  on  the 
15Ui  of  the  same  month  for  Liverpool,  for  the 
pmpose  of  completing  some  family  arrangements ; 
tbatoD  ^  18th  hesaw  Saxtnderit  paper,  wherein 
be  was  declared  bankmpt ;  that  bdng  of  opinion 
from  the  statements  in  tlw  said  paper,  that  he  was 
bound  to  surrender  on  the  Slsti  be  left  Uverpool 
00  tbe  eranibg  of  the  I9tb  {ut,  to  be  in  time ; 
tbst  baving  arrived  in  Dublin  on  tbe  20th  inst.,  he 
took  up  a  temporary  residence  with  a  Mr.  Price, 
formerly  a  clerk  of  Uie  bankrupt,  with  the  iutentiou 
of  Htrroodering  on  the  first  day  of  surrender,  which 
be  aflerwards  lesuned  from  the  Commissioner's 
order  was  Uie  S4th  of  March ;  and  that  early  on 
tin  noniog  tbe  S3rd,  (being  the  dsr  before 
his  sonendCT)  he  was  arrested  under  a  Fiai  from 
tbe  LofdCtuef  Baron,  founded  on  tbe  affidavit 
of  one  Bowyer,  who  was  the  petitioning  creditor. 
Tbe  affidavit  further  stated  that  Bowyer  and  one 
T^lor,  wbo  had  obtained  a  verdict  against  the  de- 
fendant in  the  court  of  Exchequo'i  and  to  whicdi 
Tsrffiet  the  defim&nt*  had  taken  axceplions,  were 
Tirtaalty  tbe  anme  partiei>  and  that  the  bill  on 
wbidt  the  Comndauon  iamied  was  obtained  oolln- 
nrdy. 

CooxsKL  submitted  that  the  bankrupt  was  entitled 
to  his  discharge,  as  being  privileged  under  the  136 
see.  of  Stat  6  W.  4,  ^  14,  and  cited  {Cooke  Bank, 
Lam,  135),  and  Ketu/om  v.  Sdomom^  (Cowp.  156.) 

FUsgiihoih  Q-C.  with  Creightony  oontra^The 
whole  question  ia  one  of  privilege.  Tbe  case  in 
Covper  is  ui  our  favour.  In  the  present  case  the 
bankrupt  was  lying  by  from  the  2Ist  to  the  24th. 
Tbe  ict  says  "  oouung  to  surrender }"  then/tore  to 
be  privilend  iirom  arrest  be  most  be  actoaUy  on 
tbe  WS7.  Qgyt  caee,  (1 1  Vee.  666.) 

LoanCBAMRBLLoa — Thu  motion  most  be  refused. 
Tbe  words  the  act  are  "  coming  to  surrender." 
The  hsnkmpt  may  have  returned  iropi  Liverpool 
with  the  intention  of  snrrandering ;  but  he  is  not 
privileged  from  arrest  if  he  thiuba  proper  to  re- 
msm  at  large  afterwards.  I  am  bound  to  suppose, 
in  tbe  sbsence  of  any  statement  as  to  when  he  re- 
ceived tbe  summons,  that  he  was  served  on  his 
arrival  from  liverpool.  There  was  ample  time 
given  him  to  have  called  upon  the  Commissioners 
before  tbeS4tb,  to  accept  his  surrender.  This 
privilM^  from  arrest  cannot  be  claimed  except 
bond fiie.  On  the  same  grounds,  if  tbe  surrenj^er 
was  a  month  later,  he  might  have  claimed  exemp- 


tion. As  another  branidi  of  tbe  ease  remains  over, 
I  will  naerve  tbe  ooita  of  tUa  motion.* 


Ex  TAvn  Kbllt. — Jww  11. 

Practice^-^AppUeation  pending  error —  Oath  pre- 
teribed  hy  4  Geo.  4,  c  61. 

Whore  a  quo  warranto  had  bem  broyght  in  the 
Q«iw)t's  Bencht  to  try  the  right  to  an  ^^kw  m  the 
Qmrt  tfChanoerj/t  and  the  qiteetion  decided  m 
fawmr  of  the  Rekior,  and  a  writ  of  error  woe 
iemtd  on  tAof  dediion^Heid  that  the  BekOor 
woe  not  adminibtt  to  A«  ogSee  pending  the  writ 
^ error. 

This  was  an  application  on  behalf  of  the  petitioner 
Kelly,  the  relator,  in  R^.  v.  Si^en,  that  he  might 
be  admitted  to  tbe  office  of  assistant  registrar  of  the 
court,  or  at  least  might  be  permitted  to  take  the 
oaths  required  by  the  4  Geo.  4i,  c.  61,  notwith- 
standing the  writ  of  error  issued  in  Jft^.  v.  Sugden> 

Hie  Attomey'OenertUt  with  whom  was  CorbeUi 
appeared  for  petitioner. 

TonUte  and  SmnUion  for  respondmtt 

Henry  Sugden.  They  dted  lieg.  Rel.  JRhoAm  v. 
Jfoyof  of  Dublin^  (Jebb  v.  Burke.  39,  S.  C.  4  Ir. 
L.  Rep.  147 ;)  Martton  v.  BalUt  (2  Mee.  &  W.  60.) 

Corhett  replied. 

LoHD  Chancellor. — I  have  no  donbt  whatever 
that  this  case  is  governed  by  that  oKR^.  v.  Mayor 
of  Dttbtin.  This  is  the  same  case  as  if  tbe  peti- 
uoner  had  gone  to  tbe  court  of  Queen's  Bench  for 
a  mandamut.  If  this  had  been  an  inferior  court,  he 
wonid  have  applied  to  that  court  to  suspend  the 
proceedings.  Till  the  writ  of  error  is  disposed  o^ 
tbe  ri^t  m  Mr.  Kell^  must  be  eonridered  a  question 
still  pending,  and  it  is  not  for  me  to  pronounce  an 
opinion  on  it  one  way,  at  Uie  other.  I  cotUd  not  grant 
this  application,  witnoat  saperseding  the  operation 
of  the  writ  of  error*  Ai  to  admitting  Mr.  Kelly  to 
take  the  oath  prescribed  by  the  4  Geo.  4,  which  is  as 
fbllows :  «I,if.A  do  solemnly  swear,  that  I  will,  to 
the  best  of  my  knowledge,  skill,  and  judgment,  per- 
form such  of  the  duties  of  assistant<r^strar  of  the 


things  relating 
to  my  said  office,  conduct  myself  according  to  the 
rules  and  rwilations  which  shall  from  time  to  time 
be  in  force  for  the  r^ulation  cf  anch  office  and  (tf 
tbe  bniineii  thereof;'' — it  is  quite  i^do  that  he  can- 


*8ee.  186. — "And  be  it  enacted.  That  the  baoknipt  shall 
be  frofl  from  arreit  at  Imprisonment  bj  any  orodttor  in 
cominy  to  sorrender,  and  aftar  sndi  ramnder,  during  tbe 
48  days,  sod  sneb  ftartber  tloM  as  ihaU  be  allowed  him  for 
flnlsbing  his  ezaodnatloo,  provided  be  was  not  In  coitodjr 
at  tbe  time  of  soofa  soireBder;  and  If  aneh  banknq^  shall 
be  arrested  for  debt,  or  on  any  escape  warrant  in  eonUng 
to  surrender,  or  aball  after  Ua  sorreoder  bo  so  arrested 
within  tbe  tlnw  afiweaaid,  be  shall  upon  prodscii^  the  sam- 
mons  under  the  liand  of  the  CommicsloDer,  to  the  offlecr 
who  shsll  arrest  bim,  and  giving  such  officer  ac<^  thereof, 
be  immediately  diaeliarged ;  and  if  an;  officer  shall  detain 
snob  bankmpt  after  he  »ht31  have  shown  Boch  sommoDs  to 
Urn.  so  signed  as  aforesaid,  snob  officer  shall  forfeit  to 
antHi  baaknipt,  tor  Us  owa  ass,  tbesOD  of  flvepoands  fw 
erety  day  bo  shaU  detahi  sadi  baalmqi^  to  bo  raeovered 
by  action  of  debt  In  any  Coart  of  Rooord  at  DsMin,  fai  iba 
name  of  saeb  banknqit,  with  fbU  costs  of  suit.'* 
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not  take  that  oath  without  being  (2»  facto  r^istrar. 
I  do  not  underatand  thii  propoul  of  swearing  in 
an  officer  at  it  were  de  bene  gate.  As  to  oostft,  the 
application  is  the  same  as  in  R^.  v.  Mayor  of  Dub- 
Un,  and  moat  be  treated  as  governed  by  the  lame 
law.   Metion  re/used  with  coete. 

— ♦ — 

ROLLS  COURT. 

GsoBOE  Garb,  bt  W.  P.  Carr  bis  rbzt  FmnD, 

V.  Obborhx. — June  SS. 
Seceinr — Pereon  of  weak  mind — oommwnon 

of  Lunacy. 

The  Court  wiU  grant  a  receiver  ifpow  aneteer, 
u^ere  a  perton  not  an  t^ot^  or  lunaHe,  hut  ^ 
weak  mind,^t  a  bill  by  hie  eon  and  nest  friend 
wAJbwt  m  oommsMiim  of  Amagr  hmingieeuedt 
the  property  being  emaiL 

The  Attwn^'GeMToiie  not  a  fwcsMoiy pari^  to 
Mich  a  biiC 

In  thia  case  the  lull  was  filed  to  recover  the  amara 
of  an  annuity  of  £50  per  annum,  ofaaiged  upon  tfao 
lands  of  the  defendant.  The  plaintiff  was  described 

as  George  Carr,  of  ,  being  a  person  of  unsouod 

Buud  BBd  feeble  understanding,  but  not  au  idiot  or 
lunatic,  by  William  Carr»  his  son  and  next  friend. 
The  bill  stated  that  the  plaintiff  was  not  a  lunatic,  i 
but  a  person  whose  memory  had  become  weak 
from  advanced  age  and  other  causes.  The  usual 
accounts  and  a  receiver  were  prayed.  The  defend- 
ant in  bis  answer  admitted  the  title  of  the  plaintiff 
to  the  annuity,  but  submitted  that  the  said  George 
Carr,  for  more  than  a  year  last  past,  has  been,  and 
now  is  of  unsound  mind,  and  a  proper  subject  for 
a  commission  of  luna<^  i  that  no  sush  oommimoo 
had  issned  for  the  protection  of  his  estate  or  per- 
■on,  and  that  there  was  no  person  citable  of  giving 
a  valid  discharge  for  said  annuity,  if  the  same  were 
paid,  and  that  a  payment  made  to  the  said  pre- 
tended  next  friend  of  the  said  George  Carr,  would 
not  protect  defendant  against  being  obliged  to  pay 
the  same  over  again  in  the  event  of  a  commission 
of  lunacy  against  the  said  George  Carr.  being  here- 
after issued;  and  that  the  rights  of  the  said  George 
Carr  are  now,  and  were  at  the  time  of  filing  (tf  said 
bill,  in  consequence  of  bis  said  lunaey,  vested  in 
the  Crown,  until  the  same  shall  be  dek^ted  by  a 
commission  of  lunacy. 

Breweter,  Q.C  with  J,  W.  Dean,  moved  for  a 
receiver. — In  such  a  case  aa  the  present  the  Lord 
Chancellor  would  not  grant  a  commission  t  the 
plaintiff  having  no  other  property  but  this  £50  per 
annum.  Cited  {Shelferd  on  Lunaai,  S16) ;  Steed  v. 
Ca%,  (d  My.  &  Keen.  52);  Condmt  v.  ISoane, 
(a  Mv.&  Cr.  111.) 

CArtftum,  Q.C,  with  B.  Trevor  for  the  defend- 
ant The  defendant  up  to  this  time  has  been  in  no 
default,  as  there  is  only  one  year  of  the  aanaity  in 
arrear,  and  it  is  admitted  that  the  plaintiff  has  been 
for  a  long«r  period  of  unsound  mind.  The  proper 
course  stbonM  have  been  by  iaformation  at  the  suit 
of  the  Attorney-general.  {She^rd  on  Lunatyt 
215.)  If  the  Court  were  even  of  opinion  that  at  the 
tieariug  a  receiver  should  be  granted,  they  wiil  not 
interfere  summarily  on  motion  at  thia  stage  (tf  the 
proceedings. 


HAarsB  or  ths  RoLU>~Tbe  Ull  {•  Ucj 

this  case  by  the  aw  and  next  fmnd  of  a  pmoo 
not  an  idiot  or  lunatic,  but  of  weak  nia^  prinw 
a  receiver  for  the  arrears  of  an  aoniut}.  I  iy 
th^  the  case  of  Eyre  v.  Wake^  (4  Ves,  795),  In, 
been  followed  by  Lord  Cottenhan  ia  the  very  re. 
cent  case  of  Condmt  v.  Soane.  Following  theie 
authorities,  and  bearing  in  mind  that  a  comni^ 
of  lunacy  would  swallow  up  two  or  three  nm 
maintenance,  I  will  grant  the  order  for  i  rceeifer 
With  regard  to  the  objection  that  the  Attacnni 
general  should  be  a  party,  I  find  Lord  Redadile 
Uys  down  that  such  a  bill  aa  the  praeotiiBiiii. 
tonablo.  {MU,Eq.PU9a.y  ^ 


M*GuBAK  V.  RAmzR^-Jinic  2a 

Praetiew-^ConeeyaHce  to  pm^aeer — Beh  oiXw 
out  ^ juriedicHon, 

Ute  Court  ha$  no  /mriedictioH  under  Ae 36 Gn.i, 
c»8S^  to  order  tA«  MaHer  to  etteeele  a  mM. 
OHM  to  a  purvAossr,  «Aerw  tA«  heir  efAe  emmr 
ie  a  nMoi*,  reeident  out  «f  the  jmriMeUo*. 
Hunter^  on  behalf  of  the  purchaser,  spplied  for  u 
order  on  the  Master  to  axecute  the  ooorejnsce  of 
the  lands  decreed  to  be  sold  ui  this  osus. 

The  bill  was  filed  by  a  judgment  creditor  tgijoa 
the  heir>at-law  and  administratrix  of  the  coatw 
to  nnse  the  amount  of  tha  judgment.  The  did»it 
stated  that  the  *<  heir  at  law  waa  a  muwr,  udn- 
sided  oat  of  die  jarisdicdoo,  aomewhm  is  Natk 
America.** 

CouHSBi.  sobffiitted  that  under  the  SSGiaj^ 
0^85,  a.  1,  the  Court  had  jarndMootognnttke 
application. 

Jtdy  5. — Tbe  MABTn  or  tbi  Rous  n  Ob 
day,  having  commented  on  the  disdnctios  bctvm 
this  case  wid  Prendergaet  t.  .Syrf,  {Ueji  &  G. 
T.S.  1 1,)  dacidad  that  the  Court  bad  ao  tatboritj 
to  order  tbe  Haatar  to  execuU  the  soaveTiBot.* 


*  18  0«a  S»  s^  U,  ».  I,  lr.«Mats,"nslhMekaw 
■s  Ut  Majesty's  Coart  of  Cbanearj,  or  hit  Govt  ttti- 
chequer  hath  or  have  deeread  ar  ordsrt^  er  thiQ  item 
or  order,  a  aalo  of  an;  lands,  tenenoita,  or  bcrcAiaaat 
or  of  an  J  torm  or  intaraot  tbercio,  and  comejtatmtieMt, 
to  be  made  to  or  for  the  porchaaer  or  parahaMnlhmiC  a 
case  any  difflcmlty  abaU  arise  respecUof  the  «eesiici  d 
any  deeda  or  oonveyaneea  by  any  proper  ttA  mtmj 
party  or  partiea  to  auch  deed  or  conveyaooc,  tbeiari}  or 
partiaa  intareatad  In  hartng  aach  deeda  or  cohqumi 
exeoatod,  may  apply  by  molloa  or  petition  ta  Mb  mbi 
r«^o«tively»  stating  BQcb  dUBcnlty,  nhmmpmuAmH 
sbldlaod  m^  Inqafaw  Into  tiio  saawi  and  kiMiiM 
afpearlhat  any  neceaeary  party  or  parttts  tondiMi 
or  cmveyaneea.  bound  by  each  decroe  or  order  wiloreniil, 
and  who  oaght  by  virtoe  thereof  to  ezcoote  the  mm,  m- 
not  bo  fottnd,  or  hj  belog  oaS  of  tbe  reach  of  tbe  peeeii  t( 
the  ooort,  cannot  ha  oompeUod  in  the  sma)  mi  mttej 
nwy  to  obey  each  decvaa  or  Mdsr  aa  tttnuU,  m  wh 
order  as  tbe  ooort  shsU  make  fbr  axaeatUy  nrii  Wi  ai 
cravoyaoces,  wharalqr  the  title  of  saeh  parehiHrloikt 
landa,  tsaementa,  or  beradituBeota,  or  aaytva  orisltnK 
intheaams,  na^  be  randarod  defcctiTS,  AeiddciBtrf 
Chancery  in  eaaaa  hi  that  court,  ibaQ  and  Bi;eriH-tK«f 
tha  Maaters  irf*  the  said  ooort,  and  the  mid  eort  ef  Ei. 
ohoqaor  ahaU  aad  si^  ordsr  tbs  OirfKaaiahnnfef 
tbe  said  coort  to  exeeute  all  auoh  dssdi  saifOMpm 
as  aforesaid.  ** 
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EQUITY  EXCHEQUER.— Tbihitt  Tish. 

Keut  r.  BoRTNO  AND  OTHERS. — June  5  wad  6. 
Purchase  htf  Receiver, 

A  Seeewer,  dwing  the  life-tuns  of  the  fa^er,  pur- 
thated  a  younger  dtU^t  portion,  not  payable  until 
the ^Uher't  deatkt  fruf  which  mu  charged  on  the 
eitate  over  vkiehthajteceivar  was  appointed;  there 
was  tto  evidence  of  undev-value.  On  biil  Jlled 
after  Idyeare^  by  the  inheritort  tehoy  during  the 
interval  had  been  principa/ly  out  if  the  j'uriedic- 
tiony  agadnet  the  personal  representative  of  the 
recetveTf  the  Court  set  aside  the  purchase. 

The  Inll  in  this  case  was  filed  to  set  aride  the  por- 
clisae  by  a  recdver  of  a  charge  on  the  eitate  over 
which  he  was  appointed.  The  facts  were—Patri^ 
0*Kelly  the  elder,  -  on  the  marriage  of  his  son 
Fstrick  (VKelly,  settled  bis  estates  on  himself  for 
life,  remainder  to  his  son  for  life,  remainder  to  the 
first  and  other  sons  of  Patrick  O'Kelly  the  younger, 
in  tail  male,  subject  to  a  term  of  500  years,  to 
secure  a  portion  of  £ 1 ,600  for  his  younger  cliildren, 
not  to  be  raised  till  the  death  of  Patrick  O'Kelly 
the  yonnger.  By  the  settlement,  a  power  was  re- 
mred  to  Patrick  O'Kelly,  the  elder,  to  chaise  the 
stine  estates  with  £2000  for  his  younger  children, 
Maiy,  William,  and  Lucinda  O'Kelly.  In  1609, 
on  the  marriage  of  Lucinda  with  a  person  named 
M*lnerbeny,  Patrick  O'Kelly,  the  elder,  settled  ou 
them  a  sum  £666  13b.  4d.,  being  th«r  portion 
of  tiie  £2000  reeerved  for  his  younger  children, 
Patrick  O'Kelly,  the  yoonger,  had  three  childrai 
Ijy  his  marriage — Mary,  Ann,  and  the  plaintiff.  In 
1824  H'loerheny  and  wife  filed  a  bill  to  raise  their 
[wrtion  of  the  i^SOOO;  to  this  bill  Patrick  O'Kelly 
the  younger,  the  plaintiff;  and  his  sisters  Mary  and 
Add,  (both  of  wbom  had  married),  were  defendauta. 
Id  1825,  Pierce  Carrick  was  appointed  receiver  in 
that  caose,  and  in  1833,  purchased  the  reversionary 
interest  of  Mary  and  Aon,  and  their  husbands,  in 
rbe  £1,500.  In  1635.  the  estate  was  sold,  subject 
10  the  £1,500.  Patrick  O'Kelly,  the  younger, 
died  in  1843,  leaving  the  plaintiff'  his  heir  at  law. 
Fierce  Carrick  died  in  1846,  having  appointed 
the  defendant,  Bonyng,  his  executor,  who  proved 
the  will.  In  1846,  the  plaintiff  filed  bit  bill  against 
tlie  defendant  Bonyng,  the  personal  representative 
of  the  receiver,  and  the  defendant,  Kelly,  the  pur- 
chaser of  the  eetat^  praying  that  the  £1,500 
might  be  decreed  to  be  well  charged  on  the  pur- 
cliased  Itnd^  and  that  the  plaintiff  might  be  de- 
dared  entitled  to  the  £i,500,  on  payment  of  the 
yurchase  money,  with  interest  to  the  personal  re- 
presentative of  the  receiver. 

Green,  Q.C^  Fitzgerald,  Q.C.,  and  Mockler, 
for  the  plaintiff. — There  is  no  dispute  aa  to  the 
facts  of  the  case ;  it  is  admitted  that  the  defendant, 
Bonyng,  purchased  the  charge,  as  the  trustee  of 
Carrick,  the  receiver,  and  with  his  money,  and  that 
he  is  bis  personal  representative.  There  is  no 
principle  of  law  more  clearly  e«tab1ish«d  than  that 
which  prohibits  a  party  acting  as  agent  to  purchase 
fur  hid  owu  benefit  a  charge  on  the  property  of  his 
principsl.  The  receiver  of  the  court  purchaalog 
an  interest  in  the  ettate  over  which  he  is  appointed, 
b  ID  this  position,  and  consequently  is  incapable  of 
Maiuiog  his  purchase.  Anonyntoust  (I  tialk.  155) ; 


Boddington  v.  Lady  Longford,  (MSS.  T.  T.  1845, 
Cane) 

ffenn,  Q.  C,  and  Creagh  for  the  defendant, 
Bonyng.    The  casee  cited  only  establish  the  gene- 
ral principle,  that  agentu  or  trustees  cannot  pur- 
chase from  their  cestui  que  trust — a  rule  which 
must  be  taken  in  connection  with  another  equally 
well  settied,  that  the  cestui  que  trust  must  within 
a  reasonable  time  exennse  the  option  allowed  him 
of  setting  aside  the  sale.    OtmAid/  v.  Walker,  (5 
Ves.  678);  KUbee  v.  Sneyd,  (2  MoL  214.)  The 
reason  of  the  rule  against  purchasing  is,  Uiat  the 
trustee  has  means  of  acquiring  a  knowledge,  which 
ought  to  be  applied  fbrtbe  benefit  of  his  principal ; 
the  leave  of  the  court  is  therefore  neoes8ai7  to  vsH* 
date  the  purchase.   Alven  v.  Bontl,  (Flan.  &  Kel. 
196.)    The  present  case  does  not  involve  that 
mischief ;  it  is  a  mere  incumbrance,  which  is  a  fixed 
quantity,  and  the  purchase  of  which  cannot  preju- 
dice the  owner  of  an  estate  liable  to  it.    If  the 
receiver  were  a  mere  stranger,  he  would  be  entitled 
to  the  full  benefit  of  his  purchase,  ex  parte  Lacey, 
(6  Ves.  628.)    Then  does  the  receiver  hold  a  fidu- 
ciary character,  with  respect  to  the  creditors  of  the 
estate  ?   If  not,  no  injury  can  be  done,  no  more 
than  if  the  charge  were  purchased  by  a  stranger. 
This  case  possesses  a  further  peculiarity  ;  it  must, 
in  the  absence  of  evidence  to  the  contrary,  be  ad- 
mitted  that  the  receiver  gave  full  value  at  the  time 
of  his  purchase;  the  charge  was  not  capable  of 
being  raised  till  after  the  death  of  Patrick  O'Kelly, 
the  younger,  and  if  he  had  lived  to  old  age,  the 
purchase  might  have  been  a  bad  one.  In  Bodtkng' 
ton  V.  LiU^  Langfinrd,  then  was  evidence  of  mdee 
value. 

Christiaii,  Q.C,  and  Maley,  appeared  for  other 

parties. 

J.  D,  Fitxgeraklt  Q.C^  with  Mockler,  in  reply. 
— It  has  been  contended  that  the  plaintiff,  by  his 
acquiescence  has  deprived  himself  of  relief.  In  all 
the  authorities  acquiescence  has  been  treated  merely 
as  evidence  that  the  relation  has  been  abandoned. 
Morse  v.  Royal,  (12  Ves.  374.)  In  the  present  case 
the  inheritor  was  out  of  the  jurisdiction.  With 
respect  to  the  question  of  purchase,  the  case  stands 
on  grounds  dltt'erent  from  those  of  purchases  out- 
side the  court ;  it  cannot  be  too  distinctly  an- 
nounced, th^  officers  of  this  court  shall  not  deal 
with  property  under  their  charge.  {SidianUt  A 
—A  tecMVOT  purchanng  a  judgment  over  which 
he  was  appointed,  would  not  be  permitted  to  retain 
it)  Here  he  is  appointed  over  the  life  estate  and 
inheritance,  and  has  derived  thence  peculiar  means 
of  knowledge.  Robinson  v.  Pett,  (3  P.  W.  249, 
note);  WilUmu  v.SpnnJield,{l  Vem.476);  Morret 
V.  /^offAre,  (2  Atk.51)— Lefroy,  B.  Lord  Uard- 
wicke,  in  Morret  v.  Paske,  said  that  WUUame  v. 
Springfield  was  a  creditors  ease,  and  had  never 
been  acted  on.  The  decision  there  was,  that  **  where 
there  were  subsequent  incumbrances  or  creditors 
in  the  case,  then  a  man  that  buys  in  a  prior  incum- 
brance ahail  be  allowed  only  what  he  really  paid, 
though  Uiere  was  in  troth  a  greater  sum  due.* 
{Storey  on  Agency,  p.  199,  sec  5!  10);  em  parte 
Bennett,  (10  Ves.  38&) 

PiooT,  C  B. — The  Coort  is  of  opini<m,  that  npon 
the  settled  priociplseef  law  the  plaintiff  is  entitled 
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to  •  decree;  the  fftmiliarlaDguage  of  the  authorities 
n,  Ibat  no  man  aboald  be  suffered  to  hold  a  position 
which  would  reqiure  him  to  serve  two  masters,  a 
principle  the  Conrt  feels  itself  strictly  bound  to  en- 
foree.  To  apply  it  to  the  present  case,  the  receiver, 
the  admitted  purchaser  of  the  charge,  was  not  either 
ft  trustee,  or  an  agent  in  the  ordiRary  acceptation  of 
thetenQibttthe  held  the  position  of  a  person  appoint- 
ed 1^  the  Court  for  the  general  management  of  the 
propertj,  in  whom  a  large  degree  of  con6dence  was 
reposed,  if  then  he  were  to  purchase  incumbranceii 
affecting  the  estate,  and  that  he  were  ■aoctiooed  in 
BO  doing,  what  would  be  the  position  in  which  ntcAi 
•  priTilegt  would  place  him  ?  Suppoae  a  reoriTer 
psrefaasiBg  incomlwanoea ;  H  would  be  his  direct  io- 
ierett  to  represeot  the  estate  to  be  as  unproductive 
sa  posHbl^  in  order  to  purchase  at  perhaps  a  nomi- 
nal value ;  to  allow  a  receiver  to  do  this,  or  to  place 
him  >H  a  position  to  do  it,  would  be  creating  in  his 
mind  a  desire  to  benefit  himself  at  the  expense  of  the 
owner  of  the  estate.  In  the  present  case  a  distinc- 
tion was  taken,  that  the  value  of  the  reversionary 
interest  was  doubtful>  that  was  certainly  so,  but,  it 
appeared  to  the  Conrt  that  it  would  be  inconsistent 
to  limit  the  application  of  so  important  a  principle, 
that  though  it  was  improbable  that  the  reasons  be 
had  referred  to  would  operate  as  to  reveraionary  in- 
teresta,  caaea  ni^;ht  arise  in  which  a  reeeivCT  intend- 
ing to  purckaae  would  be  interested  in  depredating 
their  valoe,  the  Coart  'rfiould  not  give  an  opportu- 
nity ibr  the  eziatence  of  each  a  atato  of  tbinga, 
nd  wonld,  therefcwe,  adhere  to  a  rule  which 
would  prohibit  the  pnrdiaae  of  any  incumbrance. 
The  defendant's  counsel  suggeated  another  defenoe, 
that  there  had  been  an  acquiescence.  If  that  had 
been  proved,  the  party  acquiesdng  would  un- 
doubtedly be  bound  by  it  That  was  not  the  case; 
the  plaintiff  never  interfered,  nor  was  he  in  any  way 
privy  to  the  proceeding  instituted  in  1833;  he  was 
not  represented  either  by  counsel,  or  attorney,  was 
out  of  the  jurisdiction  the  greater  portion  of  the 
thirteen  years  which  had  elapsed  since  the  purchase, 
and  the  commenceMeot  of  the  present  suit*  and  his 
interest  only  aearuad  in  lS43b  For  these  reaaous 
the  Court  waa  opinioB  that  the  plaintiff  was  en- 
titled to  relief. 

'  PxBHxrATBXR,  B«.— The  principle  as  to  pur- 
chases by  tmstflss  and  assignees  is  clear.  It  waa 
with  reforenoe  to  reonvers  the  qoeation  before  the 
Court  arose,  and  to  thesc^  Sir  Edward  Sogdeo,  C. 
in  a  caae  b^ore  bim  analagous  to  the  present,  ex- 
tended that  principle;  tlrat  decision  applied  strongly 
to  the  present  case,  although  it  was  a  purebase  of  a 
charge  not  affecting  the  life  estate,  as  it  involved 
tlie  printiple  the  Court  was  called  upon  to  uphold, 
namely,  that  a  receiver  should  not  be  placed  in  a 
position  which  might  induce  him  to  make  an  estate 
appear  ineumbermi  for  self-interested  motives.  To 
allow  him  to  purchase  would  clearly  give  him  that 
opportunity.  There  was  one  part  of  the  caae  which 
struck  bim  much,  not  on  the  principle  of  acquies- 
cence, but  that  a  party  impeaching  a  transaction 
should  not  lie  by  and  take  hia  ebanec  of  the  purchase 
turning  out  advantageous  or  othwwise,  a  doctrine 
alwi^B  applicable  toporchases  of  reversionary  inte- 
rests. The  plaintiff  here,  however,  does  not  appear 
to  have  had  this  view  in  contemplatioik.* 


LxFBOT,  B.  said,  that  cases  involving  a  Uaean 
character  admitted  of  no  donbt,  the difficDHj io^w 
present  case  was  to  find  a  sonnd  ptiatiple  opon 
which  the  Conrt  could  carry  out  the  lame  doctrioe. 
He  thought  the  Court  had  been  sopphed  with  atA 
in  the  judgment  of  Lord  Eldon  in  ig  ^wrfe  Bn- 
nett.    There  could  be  no  doubt  but  that  a  noei?er 
might  injure  property,  if  be  was  placed  io  i  poritioa 
to  take  advantage  of  drcumstanoea,  InrlsD^  i^. 
ney,  or  purchasing  incumbrances;  Lord^Moo'i 
judgment  referred  to  the  case  of  an  officer  fiUawi 
situation  in  the  court  of  Bankruptcy,  sod  ke  bd 
,  furnished  the  Court  with  a  rule  oa  whi<ftitBM^ 
act,  his  Lordship,  page  897  of  hisjadnwiini: 
'*  Upon  the  assignment,  the  Coamusttoocn  tike 
from  the  asMgnees  to  theaMelvflsaooTeaaDtvitkiQ 
convenient  speed,  to  use  thdr  utmost  eBdetiwn  to 
recover  and  get  in  the  estate,  and  to  dispose  it 
for  the  most  money,  asd  to  account, withi grctt 
variety  of  other  eovenantii,  the  qucstioa  vtn^  be 
very  singular  to  be  agitated  between  the  Commig. 
sioners  and  assignee  in  these  cases ;  to  BKcitaiii 
whether  there  was  a  breach  of  this  covenaitt,  whe- 
ther the  assignee  had  sold  for  the  best  price,  mi 
with  all  OfHivenieut  speed,  the  estate  hdag  nld  to 
the  Commissioner — does  net  the  dntf  (tf  the  Con. 
missioner  require  him,  at  the  instigathn  «( At 
creditors,  or  even  without  it,  to  rest  his  viev  wfoa 
this  most  substantial  question,  wbctbo*  tin  uriod 
isGom^  at  which,  acoording  totbaiMtsofPiriii. 
ment,  the  assignees  ought  to  Itave  eoOseltd  At 
effieetSi  «d  to  mtke  a  dividend,  and  paymst  tf 
the  surplus  ?   That  is  a  duty  the  due  exewioB  if 
which  cannot  be  hoped,    the  ConsBHsriMin  wto 
involve  thenwelves  in  private  pecDniary  Tini,iDd 
interests,  with  reference  to  the  property ;  i(  far  ia. 
stance,  the  Cororaissioiiera,  as  is  usual,  ma- 
veyauces,  the  payment  to  be  at  a  fntive  day,  in 
they  to  blame  the  assignees  for  not  having  md 
the  Commissioners  for  the  money  as  porduien?* 
It  was  quite  clear  that  the  receive  coold  not  W 
allowed  to  purchase  any  part  of  the  estate  anderUi 
mana^ment,  would  tbe  Court  allow  hiai  tin  to 
purcliase  an  IncomlM-anee  afiisctiBg  it,  which  vo^ 
personally  give  bim  an  intereat  in  that  pnfetlj, 
and  thus  tempt  him  to  exercise  the  knoJUgt 
acquired  through  bis  offidal  capadty  fsr  hit  on, 
and  not  the  benefit  <^  the  estate  ;  on  the  nih)> 
rity  of  Lord  Eldon,  be  was  of  <^nioo  the  Coart 
should  not  warrant  their  oSkser  in  aneh  a  patdMR^ 
the  Court  should  therefore  set  it  ande.^ 

♦ 

QUEEN  S  BENCH^EAsrn  Tnu. 

QuBiH  V.  MiTCHBZ..^ — Mag  6  mnd  10. 

Indkimtnt — Notie  iVowew — /%a  m  oiotamt- 
Demurrer — lJucouldmtiance, 

IndtctmtnUjwr  »edition~-«fter  f&«  bUU  wm jimi, 
tt  NoUe  Proteqm  wot  tiiUred  by  Am  JUomy 
General,  and  J^brmaUom  JUid  fvr  fi«  mm 
^^nce — Plea  in  Abatement  io  thejSnt  ta/ema- 
tiOM  that  the  Indictment  woi  tttU  pending— Dh 

'  Richards,  B.,  was  absent  darioB  tbe  ur^amL 
t  S«e  ChampioD  v.  Kigbj,  1  Bom.  h  Mj.  &39,  S.C.  id 
spped,  »  L.  Jon.  n.  s.  Stl  Cbaa.  Bdd.  that  •  pttrtoe 
fcr  fliU  valua  bjr  a  soasHer  from  UseUsat  wugssd. 


Digitized  by 


THE  miSH  JURIST. 


5 


iMMrrwr — Hdd  thai  the  pendency  <A«  Indict' 
mtemt  wa$  no  muwer  to  tm  JnformatUnu 

ZdAt  pim  to  attend  Jn^wwtUm.~~Iteplkalion 
there  wa§  tto  indklnunt  pending.   Held  Aat  the 
fiea  bemgr  bad,  an  ii^ormaUhf  in  the  reptieation 
€ouU  not  be  taken  advantage  of. 

Tht  demurrer  by  the  Crown  to  the  plea  amduded 
praying  Conviction^  and  the  rejMcation  prayed 
fiial  Ja^menU   Bold  lAot  Am  wot  no  cfwcon- 

SaMt — j[%trt  «m  he  no  iSnoniintianet  hy  Me 
Crow. 

IndictnieoU  for  Uw  pablication  of  a  seditions  libel 
in  the  form  of  a  letto*  to  the  Lord  Lieutenant,  and 
for  the  publication  of  a  oertaia  article  in  the  paper 
called  th«  United  Irishman,  entitled  "  Striking 
Terror.'*  After  the  bills  had  been  foimd  by  the 
Grand  Jury,  Pleas  in  abatement  were  filed, "  That 
one  of  the  Grand  Jury  was  a  Town  ConndUor,  and 
dtsqnalifled  from  serving  on  any  juries  except  Ohd- 
misaioiHofAsMaeiandGBolDelirary.''  Theindiet- 
anmts  wm  then  withdrawn  by  the  Crown,  and 
me  o0Seio  informations  filed  for  the  same  <rfbttoe8. 
Plea  to  the  first  information,  That  the  Coort  ought 
not  to  take  cognizance  of  the  information,  in  as 
much  as  on  the  I5tb  day  cS  April  last,  a  bill  of 
iodictment  for  the  same  offence  had  been  presented 
to  the  Grand  Jury  and  duly  found,  that  the  traver^ 
ser  had  been  arraigned  upon  this  indictment  and 
proceedings  had  thereon,  that  on  the  S6th  day  of 
April  the  Attorney  General  came  into  Court  and 
entered  a  Hoiie  Pro*e<jfuij  to  that  indiotmoit,  that 
John  Uitchel,  against  whom  the  indictment  had 
been  found,  was  the  same  person  against  whom  the 
information  had  been  filed,  and  that  it  was  the  same 
offence  for  which  the  indictment  had  been  preferred 
and  the  infmnation  filed — Demurrer  hy  the  Crown. 
— Joinder  in  demnmr — To  the  second  information. 
Flen  in  abatement  stating  the  pendency  of  the  In- 
dictmeDt.  Reptication  by  the  Crown,  that  on  the 
S6tb  day  of  April  a  Nolle  Protequi,  had  been  en- 
tered to  the  indictment,  and  further  proceedings 
stayed  thereon.  Demurrer:  that  the  AUomey- 
Geneml  did  not  by  this  replication  traverse  the 
matters  set  forth  in  the  plea,  nor  plead  in  oonfiNsion 
or  avoidance — Joindo-  in  demurrer. 

J.  Perrint  in  support  o(  the  demurrer  by  the 
Crown  to  the  first  plea. — A  plea  of  indictment  pend- 
ing is  no  plea  to  an  information  for  the  same 
off«ice,  even  if  it  is  a  good  plea  the  indictment  has 
been  put  an  end  to  by  the  nolle  proeeqai,  (2  Hfdet 
P.  C.  cap.  34,  s.  I,)  whidi  has  the  e&ct  of  qnashiug 
an  indictment  as  well  as  an  information,  {Com, 
X>itr.  iiAirmation  As  Sae,  Abr.  infimmUion 
(OndknUf  cap.  S6,  se&  63»)  lays  it  down,  that  <*  a 
aoit  on  a  penid  statute  actually  depending  may  be 
pleaded  in  abatanent,"  that  aUndea  to  ^  tarn  infor- 
mations only,  Sir  W.  Withipol^s  case,  (Cr.Car.  147), 
Swam  v.Jeffriee,  (Post.  106-6.  S.C.,  18  St.  Trials. 
1198);  V.  Goddartt  and  Carleton,  (2  Lord 
Raym.  920.)  In  a  prosecution  by  the  Crown  the 
Court  will  not  interfere,  the  Attomej'geoeral  can 
enter  a  nolle  proteqtU,  and  need  not  come  into  court 
for  that  purpose.  King  y.  Stradtant  (3  Burr. 
lb6d)iiamgv,Mi^of  P^momth,(4  Burr.S090.) 
The  pattdcncy  of  a  mmer  indietmeot  is  no  bar 


to  sending  up  another.  Queen  v.  Bumby,  (5  ^B> 
Rep.  848);  £11^  v.  Webb,  (3  Burr,  1468) ;  king  v. 
Alexander,  (Archbold  Crim.  PI.  72-8 ;  I  Cbitty 
Crim.  law,  461)i  JlGmg  v.  J)oetor  PumM,  (1  W.  Bl. 
37.)  Evenif apleaofindlotmentpeDdingitgood,tb6 
nolle  praeefui  puts  an  end  to  any  further  prooaedinga 
upon  the indictmenL  Intbe  year  1801  aiwAt/Mw- 
Mqtti  was  entered  by  ttw  Attorney-General  Lane, 
and  an  information  filed  for  the  same  ofi^ence^  also 
in  1812,  Plumei^  Attorney-Creneral  entered  a  no/b 
proeeqvi  upon  an  ex  officio  information,  and  filed 
another  information  for  the  same  offence.  If  the 
Iting,  by  his  Attorney-General,  enter  a  nolU  prot*' 
qui,  he  cannot  after  proceed.  King  v.  Piekering, 
(Hardress  83);  Ooddart  v.  SmiA,  (1  Salk.  21, 
S.C.;  6  Mod.  261 1  Hard.  126;  1  Sand.  207,  note.) 
This  plea  is  so  framed  that  it  is  doubtful  whether 
it  is  in  bar  or  abatenent. 

Solmtf,  with  Sir  C*  OLoglUen,  in  support  of  the 
plea.  The  qoeatioa  In  tbb  case  ia  whether  the  At- 
tmney-general  can  proceed  by  «r  ^j^Me  infonnatioa 
hft^ng  already  prooeeded  by  mdietmen^  wbalherhe 
has  not  thereby  lost  hie  wivilsgsb  this  demurrar  ia 
also  bad  inform,  it  oooMQdea  in  bar  whiletheplen 
is  in  abatement,  that  is  a  discootinuaooe,  and  the 
Crown  is  therefore  out  of  court.  The  demurrer 
instead  of  praying  jud^ent  of  r^tondeat  outter, 
concludes  by  praying  judgment,  and  that  the  tra- 
vmer  may  be  convicted;  this  amounts  to  a  disooo- 
tinuance.  Carter  v.  liavit,  (1  Show,  255,  S.C  ^ 
1  Salk,  216 ;  2  Sand.  210  N-  S;  Com.  Dig.  PL  w. 
2);  AHeey.  Oale,  (10  Mod.  112) ;  Sotoem  v.  Shop- 
cott,  (I  East.  542) ;  Bi$».  v.  Saroeurt,  (Cartb.  187, 
59,  S.C  3  Mod.  281.)  The  rule  is  the  same  in 
both  dvil  UDd  criminal  cases,  and  wh«re  then  is  a 
discontinnanee  no  judgment  will  be  cpven  on  the 
demurrer.  Cochrane  v.  Pitxpatridc,  (8  Ir.  L.  Rep. 
187.)  As  to  the  form  of  the  plea,  whether  the  sub- 
stance Is  in  bar,  or  abatement,  the  Court  nmit  hoU- 
it  to  be  in  abatement,  if  to  pleaded.  AUce  v.  Gale, 
(10  Mod.  1 12)  t  Medino  v.  Stot^hton,  (1  Ld.  Raym. 
593.)  It  is  the  commencement  and  conclusion  of  a 
plea  which  detamine  the  nature  of  it  Godean 
V.  Good,  (6  Taunt,  567.)  The  matter  of  this  pk» 
is  in  abatement,  "Tliat  cognizance  ought  not  to  be 
taken  of  the  matter  unless  by  indictmmtt  by  the 
oaths  of  twelve  men,"  it  la  the  same  as  a  plea 
privileg&  Chatland  v.  Thomley,  (12  East,  544.) 
An  ff»  ^hio  inftvmation  is  not  so  constitutional 
a  proceeding  8{  an  indictment,  and  there  is  no  pre- 
c^ent  of  an  Attorney-general  proceeding  by  a  good 
and  valid  indictment,  and  afterwards  filing  an  infor- 
maticm  for  the  same  offence,  for  in  the  Rattle  and 
Bottle  case  the  billa  wore  ignored,  and  the  Attomey- 
Genwal  then  proceeded  1^  information. 

AttomeyGeHtr^  in  r^y^Tbe  cases  relied 
upon  by  the  connsel  for  the  tnvofer  are  all  civil 
cases  fonnded  on  that  in  Shower,  and  do  not  apply, 
no  matter  what  the  prayer  of  the  demurrer  is,  the 
Court  will  give  the  right  judgment,  but  the  demur- 
rer comHudas  properly,  and  is  according  to  the 
forms  which  have  been  in  use  from  the  earliest 
times.  (1  Went.  pL  Abatement,  24.)  In  the  case 
of  the  Queen  v.  &ConneU  there  was  a  demurrer, 
similar  to  the  present,  and  the  prayer  was  for  judg- 
ment of  conviction,  a  naUe  protequi  has  no  greater 
efibct  than  a  non  tmt  which  does  not  prevent  the 
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CrowD  from  proceeding  for  the  tame  offence.  God- 
dard  Smith,  (6  Mod.  262.) 

O'Ht^^an,  in  support  of  the  demurrer  to  the 
replication  of  (he  Crowa. — In  thie  case  a  plea  in 
abatement  has  been  filed;  the  Attorney-general  by 
the  ficnvi  of  the  replication,  has  treated  the  plea  as 
one  in  bar,  and  has  thereby  worited  a  dlscontlnu- 
anoe.  Berides  the  plea  avers  '*that  the  indict- 
ment is  sdn  pending,**  and  this  averment  is  nei- 
ther traversed  nor  confessed,  nor  avoided.  Smrne 
V.  Tayfor,  (10  East  189);  Tatflor  v.  CoU,  (3  T. 
R.  292.)  The  replication  by  the  Crown  is  also 
bad  as  being  argamentative.  It  states  the  in- 
dictment is  not  pending  m  a  noUg  proteqw  had 
been  entered.  If  the  Attorney -general  means 
to  deny  the  pendens  of  the  indictment,  he  should 
have  replied  Nul  TUl  record.  The  replication  is 
therefore  bad  in  that  respect.  Bourne  v.  Taylor., 
(10  East.  189);  Knighe$  case,  (2  Ld.  Raym.  1014); 
Oraen  v.  WatU,  (1  Lord  Raym.  274);  Green  v. 
Purdon,  (2  H.  and  Br.  277 ;  8  Cobbett's,  St.  Tr. 
S84-50)  \  GoM  V.  Lot^ty,  (1  Cr.  M.  &  R.  264.) 
An  infiirmation  never  oan  be  filed  pending  an  in- 
diotment  for  the  same  offence,  and  the  indictment 
having  been  commenced,  and  b«ng  a  higher  pro- 
ceeding should  have  been  proceeded  with. 

Attorney-General  m»d  J.  Perrin,  contra.— In 
(4  Chit.  Crim.  Law,)  there  is  a  precedent  of  a 
replication  similar  to  the  present.  The  Crown  could 
nut  have  pleaded  Nul  Titil  record,  as  upon  the  trial 
the  record  could  have  been  produced ;  besides,  even 
if  the  replication  is  bad,  we  are  entitled  to  fall  bactc 
on  the  plea,  and  if  that  cannot  be  supported  we  are 
entitled  to  judgment  on  tlie  whole  case,  and  the 
authorities  already  dted  are  sufficient  to  show  that 
a  plea  such  as  this  is  no  answer  to  the  information, 
case  Is  decisive  on  that  point. 

Cldighlen,  in  reply. — The  plea  is  in  abatement, 
and  the  replioation  in  bar,  that  is  a  discontinuance; 
there  is  a  double  diaconlinuance  by  the  Crown,  by 
liie  replication  in  this  case,  and  by  the  demurrer  in 
tite  otiier.  The  Attorney-general  sliould  have  either 
traverse^  and  introduced  new  mattOTwith  tn  absque 
Aoc,  or  confessed  and  avoided,  but  ndtfaer  of  these 
courses  has  been  taken.  This  indictment  is  in  full 
force  notwithstanding  tbe  noilt  protequi.  King'  v. 
Semon^  (1  Sid.  420.)  Therefore  the  plea  is  good  ; 
a  noUe  proMequi  has  tbe  effect  of  putting  an  end  to 
an  information,  but  not  to  an  indictment  The 
Attorney-general  can  only  let  the  p^y  go  without 
a  day,  the  effect  of  which  is  that  new  process  must 
be  issued  before  the  party  can  be  proceeded  against. 
Goddard  v.  Smith,  (6  Mod.  26S.)  In  oasee  of  ap- 
peal, the  pendency  ofone  appeal  is  acomplete answer 
to  another.  (Hawk  23,  sec.  126.)  It  is  laid  down 
that  an  indictment  shall  not  abate,  for  it  ia  tbe  king's 
suit   King  v.  JZoMum,  (1  W.  B1. 642.) 

Mng  10. — Blackbubhi,  C  J. — In  this  case  an  in- 
formation was  filed  by  the  Attorney-general.  A  plea 
has  been  put  in,  to  the  efflact  that  the  Court  ought  not 
to  takecogniEancethereof,because  an  indictment  was 
preferred  against  tbe  traverser  in  this  court,  for 
tlie  same  offence,  and  after  certain  proceedings  the 
Attorney -general  entered  a  nolle protequis  that  the 
traverser  is  the  same  person  who  was  indicted,  that 
the  offence  is  the  same,  nod  that  according  to  the 
law  of  this  realm  he  ought  to  be  free  from  answer- 


ing before  any  court,  except  npon  iodictOHtit,  or 
presentment,  which  be  is  ready  to  verify,  and  priTi 
judgment    To  this  plea  the  crown  htsdMnnred- 
that  the  matters  averred  thereby  are  not  stifiiijenL 
and  concludes  by  praying  judgment  of  coavictiog. 
This  is  objected  to  as  infoonal,  and  a  diieomigg. 
ance.  The  Attorney -general  contends  that  tbe  ulei 
u  had,  and  if  so,  we  are  bound  to  gire  judgment 
according  to  the  whole  right   The  queitio!]  jj, 
whether  a  plea  of  indictment  pending  ii  a  bar  to  u 
information  for  the  same  offence.   Now  tiiere  is 
neither  the  authority  of  any  case,  nor  tlieopiDjQot^ 
any  judge  in  support  of  this;  on  the otW faaiid, 
there  are  authorities  which  shew  that  tbiiplMiti)^ 
In  SirW.WithipoU'i  case,  (Cro.  Car.  I47,^i3\t;^ 
down  that  this  is  no  cause  of  plea,  forwbeaatmer. 
seria  not  acquitted,  or  convicted  hemaybeimigoed, 
and  there  are  several  other  authorities  to  the  nae 
effect.  (2  Bale.)  In  Hawkina,  c34,  PUat  u^iafr. 
ment,  there  is  a  moM  explidt  statement  of  tiw  Ui- 
the  word  information  in  the  passage  cannot  ntio 
informations  for  a  miadenieBnour,forfM'(s«bfur- 
mations  are  meant,  and  the  chapter  opon  tbon  s 
referred  to,  and  there  can  be  oo  ohiddn-  of  liogbt 
that  this  passage  is  a  distinct  authtwity  afainit  thi, 
plea.    The  case  of  Swan  v.  Jeffrmf,  (1-ortcr'i  C 
Law,  104),  decided  In  1701,  was  an  iadicUMDc 
for  murder ;  a  second  was  foond,  and  u  it, 
pletided  tbe  pendency  of  the  first ;  upon  demurnr 
the  court  held  that  tbe  plea  of  auirefvit  amip 
was  no  plea.    In  the  case  of  the  ISng  v.  Siniin, 
(Douglas,  239,)  it  was  held  that  tbe  peadeocy  of 
another  indictment  for  the  same  offence  cauoot  be 
pleaded,  as  it  may  be  in  an  information  for fieoil- 
ties.    Without  doubt  the  authority  of  tbe  ihib- 
ciples  laid  down  in  Hale,  ffawkitu,  and  F»^t 
show  that  this  plea  ia  not  maintainable.  There 
is  an  objecUon  taken  to  this  demurrer,  tkst  tbepki 
ia  in  i^tement,  but  that  the  demurrer  coDdnda 
by  praying  judgment,  not  <^  reipenieat  cvttr, 
but  of  conviction,  and  the  case  of  Bi$$  r.  Aih 
OMi*^  (3Mod.2Sl)iardiedon.  Nowitiitebe<^ 
served,  that  all  the  cases  in  support  of  this  propo. 
sition  are  caaea  of  civil  actions.   It  it  pliio  iliu 
a  party  pleading  iu  abatement  can  call  for  lucii 
judgment  only  as  tbe  plea  demands;  butthequtt- 
tlon  in  this  case  is,  whether  the  prayer  of  judgmeu 
of  conviction,  in  the  6rst  case  upon  tbe  demuim, 
and  in  tbe  replication  in  the  otho',  is  a  diioiuuDB* 
ance.    I  question  whether  in  pleading  time  cube 
any  discontinuance  on  the  part  of  the  croto;  bui 
as  to  whether  it  is,  or  not,  there  is  no  can  to  (bow 
tbat  it  is ;  there  are  two  to  sliow  that  it  iiuL  lu 
Hardreu,  504,  in  a  otto  toarranto  it  was  m\ti  a 
arrest  of  judgment  Uiat  there  had  beea  a  d'MOu- 
tinuanoe,  for  issue  was  not  joined  by  tbe  ctovd,  ioi 
itia  laid  down  that  before  judgment  thereisDodiacoB> 
tinuance  ia  tbe  king's  case,  {Com-JHg.TU  Pimia, 
}V.2.)  But  supposing  there  may  be  adiaeoBtinuDeE^ 
we  are  to  consider  how  the  precedeots  and  uuhuri- 
ties  are  on  tbat  subject,  and  I  find  tbat  deotumH 
to  pluas  in  abatement  always  conclude  attb  ^jcr 
of  final  judgment    Queen  v.  O'Cona^  ^ff^' 
Taylor,  (S  It.  &  Cr.  52  ;  2  Saund.  310,  note  ni.) 
These  auttiorities  are  quite  decisive ;  we  are  bound 
to  give  Judgment  on  the  whole  record  to  favour  uf 
the  crown.  In  tbe  second  iDforniation  the  defaidiid 
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dnDumd  to  the  replication.  In  this  case  also,  ve 
oomider  tber«  ought  to  be  jodgment  for  the  crown. 
Ai  to  the  form  of  the  replication,  it  is  manifest 
that  ii  of  DO  nmnait,  if  the  plea  is  bad.  It  is  to 
be  obswed  this  plea  allies  mattor  od  which  issue 
nta;  be  taken ;  and  I  apprehend  the  Crown  is  en- 
titled to  pray  final  judgment,  as  it  may  be  so  en- 
titled if  issue  were  joined.  Medina  v.  Stonton 
(Lord  Raymond,  594);  i/iss  v.  Airoow^  ^Carth. 
137.)  Judgment  was  there  given  for  the  aefirad- 
snt,  because  the  plea  was  good*  ho  this  case  it 
it  bad.  In  Bonntr  v.  SaUf  (Lord  Raymond, 
338,)  in  the  replication  judgment  was  demand* 
ed  for  the  plaiDtifi*,  and  damages ;  it  was  admitted 
the  plea  was  ill,  and  hdng  so,  the  replication 
wu  sttaded  on  theground  ot discoutinuanoe,  and 
the  esse  Si»$  v.  Barcourt  relied  on ;  but  Lord 
Holt  ssid,  *'  This  case  differs  ftom  But  t.  Bar- 
emit  for  there  the  plea  was  good,  and  then  when 
the  plaietiff  replied  new  matter,  he  shoald  have 
mtde  bis  ooDelosioo  accordingly ;  bat  where  the 
pliintiff  traverses  the  plea  in  bis  replication,  and 
i^ers  an  issue,  he  may  pray  jodgmeat  de  ddnto  «t 
it  iawtnitt  because  if  it  be  tried,  peremptory  judg- 
ncot  onght  to  be  given,  bat  in  this  case  the  first 
ftolt  is  with  the  defendant,  for  the  plea  is  ill.' 
Eirery  word  of  (hia  jndgment  is  applicable  to  the 
pmnt  case  I  the  first  fault  is  with  the  defisndan^ 
as  the  plea  la  bad.  On  all  ptdnts  of  this  ease, 
therefen^  it  k  ow  opintmi,  that  by  the  authorities 
all  doubt  is  remove^  and  the  ttavener  must  plead 
forUivith. 

— ♦ — 

EXCHEQUER  OF  PLEAS. 

RmxT  «.  Jbssof. — May  S6  and  SO. 

Pltadutg-^SiU  of  Bxchangt   IndentmmU  hy 
Jirwu 

Dtdaration  by  the  iniortee  of  a  b^  of  etft^uat^ 

r'uttheaoMptor.  ThejSrtt  count  atnrred  *^Jor 
whereat  Hvgh  P.,  carrying  on  bunnett  ha- 
ier  the  amne,  «(y^,  and  JSrm  ^F-ij  Co^  made 
mabiUof  extAange  in  writingt  and  dinged  the 
tame  to  the  defendant,  und  tAfrs^  rwpUred  the 
defendant  to  pty  the  dbawbbs,  or  thbu  orders 

£  two  «om«  i^hr  the  date  thereof  i  taid 

then  proceeded  to  aver  thmt  <Ae  eaid  B,  F.  ifcm 
and  were  indorsed  lAe  soaa*  lo  the  fkAnt^— 
Hddmfkient  en  tpedai  demmrrer* 

AssimrsiT. — The  first  eountof  the  declaration  was 
as  foUows :  For  that  whereas  heretofore  to  wit,  on 
&C.,  at,  ftc,  Hugh  Ferguson,  carrying  on  business 
under  the  name,  style,  and  firm  of  Ferguson  &  Co., 
osde  hit  bill  of  exchange  in  writing,  and  directed 
the  naw  to  the  defendant,  and  tberebv  reqmred 
Ibe  defendant  to  pay  the  drawertf  or  their  order, 
£ — -  two  months  after  date  thereof,"  &a  The 
sveroiait  of  the  indorsement  to  plaintiff  was  as  fol- 
lows: "  And  the  said  Uogh  Fergnson  then  and  there 
.  indcfssd  the  aame  to  the  plabtdF,"  &0.  Special  de- 
Duirrer  to  thw  eoant  on  the  ground  of  its  being 
'.repogosnt  sud  insensible^  and  diadmiog  on  the 
faes  of  it  no  ioflteiant  eanse  aetioo. 
■  Bettattontt  for  the  demorfer. 

Tbe  court  having  observed  that  there  was  no 
junior  counsel  retained  on  behalf  of  the  plaintifi; 
dedined  th  hear  the  ease  argued. 


May  aO^-J.  J).  FitMgerald,  Q.C^  and  F.  Smith 
for  the  plaintiff',  contended  that  the  count  was  suffi- 
cient. BattY.CUee,  (4  Camp.78,S.C.  4  M.&  S.13.) 
The  declaration  here  is  at  most,  ungranimatical, 
and  that  is  not  sufficient  to  vitiate  it.  (O'Connor  v. 
Fiefy,  argued  in  this  court  on  the  13th  of  June, 
1845.)  In  that  ease  tbe  declaration  was  by  indorsees 
against  acceptors,  and  the  promise  was  laid  in  these 
words—*'  and  the  defendants  promised  the  plaintifi^ 

gi  tbe  i^nral)  to  pay  him."  The  court  overmled 
e  demurrer.  There  is  no  repugnance  here ;  it  is 
oonristent  with  this  averment  that  the  pleader  fol- 
lowed the  words  of  the  instrument,  and  that  Hugh 
Ferguson  was  the  sole  member  of  the  firm  of  Fer- 
Kusun  &  Ca  The  case  of  SaU  v.  Gordon,  (9  M. 
ft  W.fi45,)  has  no  application  to  this  case ;  besides 
it  was  overruled  in  Tigur  v.  Gordon,  (9  H.  &  W. 
346.)» 

RoUettone  owtra. — Baet  v.  Clioe  does  not  apply. 
(Pigot,  CJS^The  question,  there,  did  not  turn 
npon  the  pleadings.  Penne^ther,  B. — On  the 
supposition  that  Hugh  Foguson  was  the  sole  mem- 
ber of  the  firm  of  Ferguson  &  Co.,  there  is  no  in- 
consistency, for  he  mi^t  have  drawn  the  bill  as 
alleged,  and  made  it  payaUe  to  the  firm,  in  which 
view  the  use  of  the  plural  would  be  eorrect.)  Bnt 
even  on  that  supposition  the  declaration  ia  insuffi- 
ment ;  for  an  instrument  by  one  member  of  a  firm 
passes  no  property,  unless  made  in  the  name  of  the 
firm,  of  which  there  is  no  averment 

PiooT,  CB.— It  is  a  rule  of  pleading,  that  am- 
biguous ca|Hresdona  must  be  telien  moat  strongly 
against  tbe  pleader ;  but  there  is  another  rule  equally 
w^  established,  that  if  the  ambiguity  can  be  ex- 
plained away  by  reasonable  intendment,  the  Court 
will  adopt  that  intendment.  My  brother,  Penne- 
fathor,  has  suggested  a  view  which  removes  the 
apparent  ineonsutew^.  JtU^^ment  for  Pimntijf. 

JoHEB  V.  PoPB — June  14. 
Benmrrer — Jndortement  on  bid — No  time, 
BeeltKratien  on  biU  of  Eschange—The  Jndorte- 
ment elated  **  the  taid  d^endant  indorsed  to  the 
plaint^  omitting  **Aenamdthere.''~^Beld,  on 
tpedai  demurrer,  that  time  being  a  material  trav- 
ersable fuctt  the  osnifiM  of  it  vitiated  the  decla- 
ration. 

AssDHPSiT. — This  was  en  action  brought  by  the 
indorsee  of  a  b))!  of  exchange  against  the  indorser. 
Tbe  averment  of  indorsement  was  as  follows:  "  And 
the  said  A.  B.  then  and  there  indorsed  the  same  to 
the  defbodut,  and  the  taid  defendant  indorsed  tiie 
tame  to  the  piainH^  Demurrer — that  there  was 
no  venne,  or  time  alleged  when  and  where  the 
defendant  indoraed  tlie  hill  to  the  plainti^  and  also 
that  tbe  satd  averment  deviated  fnm  the  precedent 
and  forms  prescribed  by  the  judges, 

Oirlu  for  the  demurrer. — There  is  no  venue 
laid.  {Pennef^ter,  B. — If  there  is  a  venue  in  the 
margin  it  suffices.)  Waiving  that  ground  of  de- 
murrer, tbe  declaration  is  bad,  as  uot  laying  any 
time.  This  is  a  material  traversable  averment,  and 
must  be  laid  with  day,  month,  and  year.  R.  v. 
Holland,  (5  T.  R.  607) ;  Comjfns  digest  pleader. 

*  Belors  Pig«t,  C.B..  sad  Faaasfotlur,  & 


I 


Digitized  by 


8 


THE  IRISH  JURIST. 


€.19iiKiyT./Zojrior(»fg'&,(SCr.&J.4I8)j  Sow 
Ml  w,  Pttrtona,  (10  East  359.) 

Lamum  with  Harrit  in  tnpport  of  the  deelara- 
tioD^We  do  not  dispute  the  genwal  proposition 
eontendrd  for  on  the  other  ride ;  bat  there  is  a  time 
•oflkieatly  alleged  here.  The  word  ■*  there^  in  the 
averment  that  Irawer  indorsed  the  tnll  to  deftnd- 
ant*  may  be  carried  on  so  as  to  overrnle  the  aver- 
ment objected  to.  The  tvo  averments  are  coupled 
with  "  and" — the  n«e  non  of  the  old  pleaders.  {Pv^t 
C.  B. — How  do  you  distinguish  this  case  from  that 
of  PoMsr  V.  Bya%  f  (Smythe  S2)  This  case  tarns 
on  the  grammatical  construction  of  the  sentence. 
Comisel  also  referred  to  (Omifnt  digni  pkader, 
c  19);  Deniton  r.  Richardtoth  (14  East.  291); 
Skinrur  v.  Gunton,  (1  Saund.  229  a);  Harden  v. 
Magtniat  (6  Ir.  L.  Rep.  945.)  As  to  the  second 
ground  of  demurrer}  there  is  no  form  prescribed 
by  the  jucLres  for  indorsee  against  indoraer.  (Pen- 
fufiUhmTi  S^Vie  do  not  go  so  muoh  on  the  groond 
of  its  deviating  from  the  judge's  forma,  as  of  its 
violating  the  rules  of  pleading.) 

Cwr.  mdv.mdt. 
ViQOTt  C.  B.  now  delivered  the  judgment  of  the 
Courts  We  are  reluctantly  obliged  to  give  judg- 
ment for  the  defendantjn  this  case.  The  plaintiff 
derives  title  as  indorsee  of  a  bill  of  ezchaoget  and 
the  averment  in  the  declaration  is,  "  And  £e  said 
A.  B.  then  and  there  indorsed  the  same  to  the 
defendant,  and  the  said  defendant  indorsed  the  same 
to  the  plaintiff.'  In  the  latter  averment,  neither 
time  or  place  are  laid.  No  allegation  of  plaee  is 
necessary,  but  this  being  a  material  travmable  fact, 
must  be  laid  with  oerti&^  of  time.  It  is  too  late 
now  to  qaestion  a  rule,  which  has  prevailed  so 
long,  and  has  been  recognised  in  all  the  anthori- 
tjes  from  CVo.  Jac*  and  Cro*  Car*  to  the  most 
recently  r^iorted  cases.  So  stringent  were  Um 
rules,  as  to  time  and  places  that  the  legislature 
had  to  interfere,  and  the  statute  of  Jeo/bUt  became 
Dpeewiary  to  rdaz  tbeoL  By  the  statute  of  Anne 
the  striek  role  as  to  place  was  in  part  abrogated, 
and  as  a  further  modification  of  these  rules,  the 
**  then  and  there**  were  let  into  the  averments  of 
the  pleader.  Recent  decisions  have  sanctioned  the 
omission  of  "  place,''  because  of  the  venue  in  the 
margin,  but  no  similar  indulgence  has  been  ex- 
t«ided  to  the  omission  of  time ;  on  the  contrary, 
tlie  very  recent  cases  ef  JRin^  v.  Rosborot^hj  and 
Bo¥>dm  V.  Paraontt  referred  to  in  argument,  shew 
the  disinclination  of  the  courts  to  deviate  from  this 
rule.  But  it  is  said  that  we  are  at  liberty  to  con- 
tinue the  '*  then  and  there*  in  the  preceding  aver- 
ment, and  incorporate  them  with  the  dUcgation 
complained  of  j  and  to  anstain  that  view  counsel 
has  referred  ns  to  a  case  in  OmgWa  digettpkader, 
c.  19,  p.  47.  That  was  a  case  (tf  treqmss,  quart 
ehuiumjrtgit,  and  upon  looking  at  it,  it  seems  im- 
posrible  to  apply  that  construction  here.  In  tres- 
pass all  the  statements  are  coupled  with  the  con' 
tinuandOf  and  are  thereby  referred  to  the  same 
point  of  time ;  and  that  was  the  decision  of  Webb 
V.  Turnery  (2  Strange,  1095.)  The  judgment  in 
that  case  indicates  the  principle  of  that  class  of 
authorities.  The  different  averments  in  that  case 
cannot  be  severed,  as  they  must  necessarily  be  in 
the  present.   The  decision  in  WUton  v.  CAom^s 


(Cro.  Car.  202)  shows  rerj  stronriv  thestrinniKv 
of  the  rule.  That  case  was  hiTrovsr,  udtlM 
Court  held  that  the  finding,  as  well  si  the  eoin«. 
sion  most  be  Idd  with  time.  That  ease  is  m  finifa 
now  u  it  was  at  thd  period  of  its  dedsioD.  But 
there  is  a  distinct  anthori^  in  this  coontr;,  in  np. 
port  of  this  demnrrer — the  case  of  Potter  i.  Ami 
in  the  Common  Pleas.  Looking  to  the  twneoti 
io  that  case,  and  the  judgment,  no  two  cases  cat 
be  more  like  than  that  and  the  presoit.  Bat  it « 
said  that  Potter  v.  Byan  has  been  overroled  1^  the 
later  case  of  Burden  v.  Magennity  (6  Ir.  Lav  Rn, 
7.)  The  later  dedrion  turned  on  the  OQriMioD 
"place,"  and  followed  the  case  of  Wdluir, 
Brown,  (1  Hayes  ft  Jones,  4&)  DtmrnnraOitd. 

VaNCk'ahD  AROTHKB,  EXSCDTOIS  Or 

Falls,  v.  BaAseiKOToa. 
Scire  Fadat  fry  the  Executors  o/'the  Cani$te,  Tin 
tlefendant  toot  called  on  to  ehew  "  Jimptt  &» 
plaintWe  ehould  not  have  ejeecution  agmMH  him,' 
accoTMng  to  the  Jorm  of  the  recotmj,  withotit  u 
all^ation  that  the  fiUun^i  didao  "MteMteeknt' 
Pr^t  of  Letter*  TeetamontMry  wm  aisda  BM 
et^tdent  on  tpeciat  demurrer* 

Scire  Jueiat. — On  a  jodgmeot  in  d^  hj  the  En- 
enters  of  the  Connsee  against  the  Coaoeor,  tbe  im 
_^Kiaa  folbwed  the  ordinary  form.  The  ititoMt 
oly  acted  to  bmng  as  follows : "  And  the  said  pla^tifi, 
after  the  death  ^  the  said  connsee,  dalyprorednid 
will  in  tbe  Court  of  Pren^tive  in  Ir^snd,  ssdob 
tained  probate  thereof,  yet  esecotion  of  tbe  aid 
judgment  for  the  debt  and  damages  sforsudHfM 
remains  to  be  done,  as  from  the  said  Aodnv  ud 
John,  executors  as  aforesaid  we  have  receivadiilQr. 
mation.  And  we  being  willingtbatwhatiiriglrtni 
just  In  our  court  should  be  donek  and  ados  Qan> 
tioo,  commudyon^  uwafcrmerlycaauisDdedjt^ 
that  by  honest  and  lawfid  men  of  year  bdlwi^  jgg 
make  known  to  the  s^  defenduit,  that  tbej  mj 
be  before  oor  Barons  oftlw  Elxobeqocr  it,  ftc,  on 
ftCi,  to  shew  if  she  have  or  know  anytbiw  to  uj  for 
herself  wherefore  the  said  Andrew  andJiJm  (Wfil 
not  have  execution  agaimt  her far  Ae  ilehteai^ 
maget  t^bretaidt  according  to  the  farm  of  At  s/urh 
•aid  recovery t  S^e^  ooncTodiog  witii  proTot  of  the 
Letters  Testamentary.  Spedal  demorrer,  on  tbe 
ground  that  the  defendant  was  called  npon  to  ihf* 
cause  why  the  plaintifi  diould  not  have  caeslin 
of  the  said  debt  and  damages  to  their  ovii^ 
without  naming  tiiem  as  cxemtors. 

Butt,  Q.awithJltiEi,forderourrer^TkolMe- 
tioo  on  which  we  rely  is  that  tbescnv  fim  iaa 
not  contain  any  pn^nr  averment  to  show  flat  As 
plaintiA  bring  tbe  writ  in  thsir  lepieisnmiii  ap» 
city.  Tbe  ecvre  fitdat  most  be  oonstrasdm^ 
cluatioo,  MaUxmeon  r.  Gr^myt  (1  H.  B.  1S>) 
./^nwtyv.i>M^  (ALftNs.B9.)  InsManlieB 
by  executors  the  omisaon  of  **  a^  is  btsl,  ffmUI 
v.  RobertM,  (5  East.  150.)  An*  (1  Dow.  P.C.97.ied 
notes.)  Bxor*.  ofPrevor  v.  White,  (I  Dow. 
586).  In  debt  on  judgment  by  tbe  sxeoator  d 
connusee,  the  executor  must  show  that  bsMwin  b>i 
representative  capacity,  the  judgment  being  a 
which  accrued  in  the  teststor's  life.tiBM.  CoumI 
also  referred  to  {Pergu$on'»Jkrmt  8M.) 
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■,ooiitra> — Oae  case  only  need  be  referred  to 
ai  inaiataimng  thexctre  fycia*,  Hanyngton  v.  Coir' 
Mf*  (5  Ir.  L.  Rep.  333.)  where  predsely  the  sanie 
otgeotioiiB  were  taken  and  ovormled.  {Pennefathevt 
£-~-ThMlL  case  appears  to  have  been  rightly  decided* 
tbe  |Uainti£fo  oould  not  sustaio  the  tcim  jacMa,  ex- 
cept as  executors,  and  in  making  profert  they  esta 
Uished  theur  title.) 

Butl,  Id  reply. — It  has  been  held  not  to  be  suf- 
ficient for  a  pluntiff*  to  term  himself  executor,  it 
Bust  appear  that  he  sues  as  executor,  McSweeny  v. 
UngfiM,  <2  H.B.  194.) 

Pkhukfathbb,  B.* — A  tdre  factat  is  only  to  be 
regarded  as  a  declaration  in  a  qualified  sense — the 
object  of  it  is  to  bring  a  third  party  into  privity  with 
tbe  record  of  the  judgment.  Tbe  form  here  pur- 
nted  has  had  the  sanction  of  half  a  century,  and  it 
would  be  most  injurioos  to  the  cause  of  justice  to 
adi^  tbe  strict  analogy  of  dedarations  in  writs  of 
•CUV  /bcMA  Th*  demumr  mutt  ihgrt/wt  b* 
TuUiL 
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KnaAN  V.  Cota^October,  21. 

Pnclie»—3  ^  4  Ftc  c.  105—Sale  ttJ^vet  to 
incumbrances. 
Ju  a  jw^ment  ereditor'M  muU  under  3^4  Vic.  c. 
1 05,  a  ime  may  be  decreed,  subject  to  incumbratices, 
twUbfc  pUtin^ff  is  not  entitieato  redeem, 

-  Tbe  tnll  ia  this  caose  was  filed  to  raiie  the  amount 
doe  oa  a  judgnMDt  of  Eate  Term,  182%  obtained 
by  the  teitatw  t^die  plaintiff,  against  the  defendant, 
Henry  Cwr.    It  prayed  an  account  and  sale,  offer- 
ing to  redeem  such  incumbrances  as  the  Court  should 
think  proper.   It  appeared  that  by  an  indenture  of 
tbe  27th  of  Ang.  1797,  Henry  Corr  had  conveyed 
8  portion  of  his  lands  to  trustees,  to  the  use  of  him- 
wlf  for  life^  and  after  his  decease  upon  trust  to  pro- 
vide an  annuity  for  hia  intended  wife,  who  was  dead 
at  the  time  of  filing  the  bill,  and  by  sale  or  mort- 
gage to  raise  the  sum  of  £1000  for  the  children,  if 
■ny,  of  tbe  then  intended  marriage,  to  be  paid  to 
them  ia  each  sliares  as  Henry  Corr  should  appoint- 
It  alao  anwared  that  some  of  the  defendants  held 
iocuoibnuioea  which  adfocted  the  entire  lands  of  H. 
Cmt,  amongst  them  Lewd  Lorton,  who  liad  a  judg- 
ment itf  Trinity  Term,  1887,  and  Maria  Corr,  who 
had  one  of  Kiofaaelnim  Term,  1810,  both  against 
Henry  Corr.   Tbe  dafbndant,  Henry  Corr,  by  his 
answer*  and  at  the  bar  inakted  on  the  benefit  of  the 
saving  in  &Toar  of  creditors  and  purchasers,  con- 
tained in  tbe  3  &  4  Vic  c  105,  s.  22.  Thesameob- 
jeutioo  to  the  bill  was  also  taken  by  the  children 
entitled  to  tbe  charge  of  £100a 

Christiem,  Q.C  and  F.  W.  Walshe  for  the  plaintiff. 
Kirmam  v.  Portariington^  (8  I.  £.  R.  593,)  does 
not  apply,  as  there  was  thero  no  ofier  to  redeeoL 
£v«i  if  act  entitled  to  redeem,  Ovtlon  v.  Pariar, 
(8  Beav.  525,)  decides  that  the  defeudant^s  interest 
may  be  sold,  subject  to  incumbrances.  Neate  v. 
Mmriboromgh,  (3  M.  &  C  407,)  Orofis  v.  Poe,  (1 
Jones,  5 

Bughmt  Q.  C  for  the  defimdants,  tbe  children  of 
Henry  Corr,  olgected  to  bdng  redeemed,  the  time 

'  ngot,  C.  B.,  Udiardi  and  Lefroj,  B.B.  w«r«  abMoL 


for  rairiiw  and  paying  the  portions  not  having  ar- 
rived, and  for  H.  Corr  contended  that  no  sale  solyect 
to  an  incumbrance  could  be  made  consistently  with 
the  policy  of  the  3  &  4  Vie.  c.  105,  s.  22. 

Wedter  Burke  for  defendant,  Maria  Corr; 
Burrvugha  for  Lord  Lorton. 

P.  WMtctoT  plaintiff,  submitted  to  redeem  them. 

Lord  Chahcbixor. — The  plaintiff  has  admitted 
he  can  have  no  relief  against  the  younger  children. 
I  must  dismiss  the  bill  against  them.  Tbe  next 
question  is,  can  the  estate  be  sold  subject  to  this 
charge  upon  it?  I  have  no  difficulty,  in  point  of 
principle^  in  sdling  the  estate  subject  to  this  charge. 
We  all  know  that  it  is  the  every-day  practice  out 
of  Court,  to  buy  estates  subject  to  incumbrances ; 
why  should  they  not  be  so  sold,  under  the  orders  of 
the  Court  ?  As  a  matter  of  prudence,  a  sale  of 
this  sort  may  be  questionable,  but  is  not  impracti- 
cable. The  plaintiff  is  not  entitled  to  redeem  the 
chaige  in  favour  of  the  children,  he  muM  therefore 
sell  the  lands  comprised  in  the  settlement  of  1797, 
subject  to  that  incumbrance. 

ROLLS  COURT. 

Ia  THE  MATTBB  OF  THE  C0HMISSIOKKB8  OF  WiDB 

Stbbbts,  Cork,  and  tbb  Act  or  8  Gao.  4, 
c  65. — June  14,  and  16. 

iSSMwte  i^XAmitatim* — Mortg<^r — AdcnomUdg' 
ment  \n  writing. 

An  acknowledgment  by  the  Mortgogory  in  writing, 
of  the  payment  of  interest  on  a  mortgage,  and 
not  signed  by  him.  Held  strident,  wit/^  the  40th 
sec.  J"  the  3^4  ff .  4.  &  27,  to  taXw  the  ease  out 
of  that  statute. 
Tliis  case  came  before  the  court  on  objections  to  the 
Master's  report  The  facts  wer^  That  by  inden- 
ture of  the  Ist  of  Feb.  1815.  Robert  Creed  mort- 
ngad  certain  premises  in  the  city  of  Cork  to  Alicia 
Creed  fbr  £50(^  with  interest  at  6  per  cent.  Inte- 
rest on  the  mortoage  was  paid  by  the  mortgaaor,  up 
to  the  Ist  day  of  Feb.  1827,  which  appeared  by  a 
memorandum  in  the  handwriting  of  the  mortgagor, 
but  not  signed  by  him,  which  was  as  follows:  "On 
the  Ist  of  Feb.  and  Ist  of  Aug.  in  every  year,  I  pay 
my  sister  Alicia  the  sum  of  £  1 5,  being  the  half  year's 
interest  on  £500,  the  above  is  paid  to  the  lat  of  Feb. 
1827."  Alicia  Creed  died  on  the  8th  of  June,  1829, 
having  devised  the  mortgage  to  the  petitioner,  Eliza- 
beth Creed,B8ve£iOO  bequeathed  to  the  mortgagor. 
The  Commissioners  of  Wide  Street  in  Nov.  1846. 
being  desirous  to  purchase  these  premises,  empan- 
nellml  a  jury  to  ascertain  their  value,  as  directed  by 
the  3  Geo.  4.  o.  85,  who  found  tbe  value  of  the  pre. 
mises  as  comprised  in  the  Indenture  of  Ist  of  Feb. 

1815,  to  atnouat  to  £  « and  that  the  olumants  for 

same  were  tlie  prtitiooer  in  respect  of  the  said  mort- 

tage,  and  the  mortgagor.  The  mort|^igor  by  hhi 
ischarge  said  he  had  nevCT  made  any  paymmt  on 
foot  of  the  mortgage  for  principal,  or  interest  since 
Feb.  or  March,  1826,  or  for  two  years  previous  to 
the  death  of  Alicia  Creed,  and  that  all  persons  were 
barred  by  the  statute  of  Limitations  from  recover- 
ing said  mortgage,  and  that  no  acknowledgment  in 
writing  of  tbe  right  to  said  mortgage  was  given  by 
him,  or  his  agent  to  any  person  entitled  to  recdve 
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said  mortgage,  and  to  grve  a  receipt  for  the  same 
as  agent  of  such  person  within  20  years  next  before 
the  1  at  daj  of  Jan.  1 847.  *l*he  Master,  by  his  re- 
porti  dated  the  let  day  of  January,  1 848,  found  that 
Elizabeth  Creed  was  entitled,  on  foot  of  the  mort- 
ffage> to  the  sum  of  £461  forprindpal  and  interest, 
from  the  1st  of  Feb.  1 S27,  To  (his  report  the  mort- 
gagor olgeoted,  on  the  grounds,  that  no  soffioient 
evidence  was  laid  before  the  Master  to  anthoriie  him 
to  report  that  the  interest  on  the  mortoage  debt  was 
paid  up  to  and  for  the  let  day  ftf  Feb.  1827,  and  that 
the  right  of  Elizabeth  Creed  to  recover  the  claim  on 
said  mortgagee  was  barred  by  the  40th  sec.  of  the 
3  &  4  W.  4.  c.  27. 

Ckatterton,  for  Elizabeth  Creed,  the  petitioner. — 
The  objection  to  the  Master's  report  is,  That  there 
was  no  adinowledgment  in  writing  as  required  by 
the  40th  sec.  of  the  3  &  4  W.  4,  c.  27.  The  question  is, 
whether  a  payment,  proved  by  a  document  in  the 
handwriting  of  tiie  debtor,  but  not  signed  by  him, 
is  Buffident  to  take  the  case  out  of  the  statute  of 
limitations.  There  are  two  distinct  modes  of  tatting 
the  case  out  of  the  40th  sec.  each  complete  in  itseli, 
and  not  to  be  governed  by  the  other.  The  first  ia, 
**  Unless,  in  the  mean  time,  some  part  of  the  prind- 
pal  money,  or  some  Interest  thereon  diall  have  been 
paid."  The  second,  *•  Or  some  acknowledgment  of 
the  right  thereto  shall  have  been  ^ven  in  writing, 
signed  by  the  person  to  whom  the  same  shall  be  pB^- 
able,  or  his  agent  to  the  person  entitled,  or  bis 
agent."  The  cases  of  Bail^  v.  Ashton,  (12  Ad.  & 
m.  493,)  Maghet  v.  O'JVeil,  (7  M.  &  W.  531,)  and 
Eattwood  v.SaviUe,  (9  M.&  W.  615,)  decided  upon 
Lord  Tenterden's  Act,  and  which  were  relied  upon 
in  the  office,  cannot  be  applied  to  the  construction 
of  this,  the  objects  and  language  of  which  are  wholly 
different;  the  words  in  the  former  are  *'no  acltnow- 
lodgment  or  promise  by  words  only."  Frott  v.  Sen  • 
rough,  (1  Bing.  266,)  and  CoUt^tr.ffonh  (SBiag. 
ll!>,)  were  also  referred  to. 

Jaughett  Q.  C  for  the  mortgagor,  in  support  of 
the  exraptions. — There  is  nothing  in  the  document 
to  show  that  it  was  written  after  1827,  and  therefore 
if  evidence  at  all,  it  is  evidence  of  a  payment  to  1 8*27, 
and  is  therefore  not  within  twenty  years.  Ld.  Ten- 
terden's act,  and  the  3  &  4  W.  4.  c  '27,  were  passed 
to  remedy  the  same  evils,  and  the  words  in  which 
the  debt  was  secured  does  not  alter  the  danger  that 
was  contemplated.  Cited  WHUm  v.  Newham,  (3  Y. 
k  J.  518.J 

Chatterion  in  reply,  submitted  that  the  Court 
could  not  be  called  on  to  presume  that  this  payment 
was  made  in  advance,  and  cited  DowUng  v.  JhosuU, 
(1  B.  &  Beat.  193,)  and  Bodkin  v.  PW,  (I  Jones, 
Ex.  139.) 

JvX^i  16. — ^Masteb  of  the  Rolls — In  this  case 
there  was  a  memorandum  in  the  handwriting  of  the 
mortgagor,  Robert  Creed,  of  his  having  paid  inte. 
rest  on  a  mortgage  of  Feb.  1816,  up  to  the  1st  of 
Feb.  1827.  Toe  memorandam  was  not  signed, 
and  the  question  arises,  whether  it  is  sufficient  evi- 
dence of  payment  within  the  40th  sec.  of  the  3  ft  4 
W.  4,  0.  27,  to  take  the  case  out  of  that  statute. 
The  decisions  cited  in  support  of  the  objections, 
have  all  been  dedded  under  the  9  Geo.  4,  c.  14. 
WMia  v.  Ntwham  establishes  that  a  verbal  acknow- 
ledgment ctf  the  payment  of  part  of  a  debt  is  not 


suffident  to  take  the  case  out  of  that  statnte.  Sob. 
posing  WiUit  v.  Newhum  to  be  law,  the  qtxitioa 
arises,  whether  the  language  osed  in  9  Geo.  4  i| 
similar  to  the  words  of  the  statute  of  UnitatioDi. 
I  think  the  distinction  taken  is  wdl  groooded,  tlut 
Ihe  dauses  in  the  40tb  se&  are  distinct  «nd  lepinifc 
«d  that  there  are  no  grounds  whatsoever  to  , 
one  upon  tlie  other.  An  ackuowlei^neDt  of  ^ 
right  must  be  in  writing,  signed  by  iheuitj  to 
whom  the  same  is  p^able,  or  his  t^gixA.  But  vift 
respect  to  the  fact  of  payment,  I  must  cooiiiler  the 
evidence  with  r^^ard  to  the  rules  d  coamon  hv 
and  therefm  ovwnUe  these  ohjeotioos, 

EQUITY  EXCHEQUER.-T»iiiiTTTMit 

COCHBAHE  r.  FlTZPATniCK^-Vww  20.  I 
Practice — Ascmwr — ChaHcery  jwrmlitiii». 
If  a  receiver  be  ^pointed  in  a  piemay  Mi  m 
Chancery^  the  court  of  Ejnhequer  wUl  rttlTni 
a  receiver^  of^inted  tn  a  petition  natUr  n  tin 
latter  arurt,  from  interfering  fmriker  mA  U« 
land  over  tohtch  he  woe  appointed,  tiU  tin  Cka- 
eery  ntU  be  concluded. 

Otway  moved  Uiat  the  reodver  appnoted  in  ibr 
petition  matter  be  dischai^ed.  A  prior  mfitot 
having  filed  a  bill  in  Chancery,  the  Mtitcr  i^tbe 
Rolls  directed  a  receiver  to  be  appointed  b  tlia 
court,  when  the  receiver  in  this  was  diedurged. 

Penmefittiiert  J.  contra. — The  court  of  Cbnesj 
has  no  jurisdiction  to  remove  the  receiver  bm. 
If  good  cause  for  his  retention  can  be  iben,  iW 
order  in  Chancery  must  foiL  Bnemy.Bnn,!^ 
Ir  Eq.  Rep.214);  jrtt&v.ilfj^(9Ir.£itRt{>.l.) 
Counsel  was  instmoted  to  shew  canse  is  Qwwtj, 
but  by  reason  <rf  some  fittality,  was  aa^loit. 
tend.  It  still  is  in  my  power  to  shew  t  aite  of 
facts  which  would  prove  the  necessity  of  retiiuBg 
him  here.  The  prior  creditor  has  poeMMsefi 
fond  more  than  si^ftdent  to  pay  him. 

PiiiiraFATBBK,  B> — Conlbcmdily  witli  tlw  opi- 
nion I  formerly  gave,  I  think  that  when  t 
is  appointed  in  a  plenary  waA,  by  a  prior  oediiir, 
the  recdver  in  a  petition  matter  mt  be  is- 
charged. 

RiCBABi>s,  B. — The  cause,  if  aoy,  ilioidd  be 
shewn  in  Chancery.  There  is  great  difficnlijiii 
not  allowing  the  competent  court  to  idjudiweoB 
the  equities  of  the  parties ;  the  Master  of  tbe  KoUi 
has  given  his  opinion,  and  we  bars  not  the  pom 
of  contradicting  it. 

Lefkot,  B. — The  court,  where  the  eoit  sioii- 
tuted,  can  best  deal  with  the  case ;  partici  cu  bt 
added,  and  by  a  consent,  justice  ean  be  idiiuaH- 
tered  for  all,  and  the  dashing  of  jurisdicdou  pn- 
vented.  If  the  oourt  of  Chsocery  bad  ordered  itst  ; 
the  petition  creditorshould  consent,  or  ttiat  bedoold 
be  restrained  from  proceeding  in  this  coim.thn 
would  be  no  doubt  as  to  the  modeof  proceeding.  Tl» 
amounU  virtually  to  that  The  order  of  tbeUuw 
of  the  Rolls  is  a  oourteous  modeof  •syisglbttu 
order  to  discharge  the  reedver  beia  ihoold  ir 
granted,  in  pursnanoe  of  his  order.  Imteedifdii' 
charging  our  receiver,  it  will  be  bstiar  to  »u» 
him,  as  suppodng  a  suffident  pordoB  of  buMfl'  i 
in  the  court  of  Chancery  to  ^7  <rfr  prior  debU)  it 


Digitized  by 


THE  IRISH  JURIST. 


11 


jgi^t  be  comraeiwt  to  allov  (he  netmr  to  act 
v^M^Mt  to  the  remaining  portion. 

P«r  Cmr,* — Let  the  recuver  aocount,  and  be 
feitraioed  from  fiirtber  interfereooe^  and  on  ae- 
eoontingt  let  falm  have  iiis  coata. 

Ain>ii80ir «.  Newbt  and  Wabrkhpoint  Rail- 
WAT  CoKPAm. — June  S7. 

IfiymeHim    HaUmay  Company  tniering  wiOwtt 
Utm,  or  Lodging  money  in  Bank. 

Wttra  a  BaUmn^  Conqmny  having  agreed  to  pur- 
dtaae  lamiht  entered  and  carried  on  their  works 
mthout  the  leaoe  of  the  vendor  j  or  having  ^odgai 
w  Svnkt  or  paid  the  purduue  money-~l%e 
eami  gramUd  am  iiyvnetion  to  fwftwM  them 
fmtU  Ae  mumey  be  paid. 

This  was  an  injuncUoQ  suit  against  the  Newry  and 
Rostreror  and  Warrenpoint  RailvaT  Company. 
The  bill,  after  setting  forth  thn  title  of  the  plaintiff 
to  certuD  landa,  and  the  formation  of  the  Company 
by  tbeir  act  of  incorporation,  and  the  Company's 
clauses,  Land  clauses,  and  Railway  clauses  acts, 
Kited,  That  on  the  10th  October,  1846,  a  notice, 
Bgoed  by  the  directors,  and  the  solicitor  of  the  Com- 
psny,  was  addressed  to  the  plaintiff  and  others,  to 
tbft  effect  that  the  Company  would  retniire,  and  that 
it  wts  tbdr  intention  to  purobaae  and  take  for  the 
purposes  of  said  Railway,  certain  lands  (describing 
tiMD,  and  referring  to  the  plans  lodged  in  office  of 
the  dark  oS  the  peace,  &c.}  a  portion  of  the  lands 
whidi  were  the  property  of  the  plaintiff— That  the 
plaintiff  wa«  anadous  to  fiftdlitate  the  defendants  in 
the  purchase  of"  said  lands,  and  for  that  purpose 
empowered  Mr.  Dobbin,  Iiis  solicitor,  to  treat  with 
the  Company — That  it  was  ultimately  agreed  be- 
tween plaintiff's  solicitor,  and  the  solicitor  of  the 
Company,  that  £1000  should  be  given  for  the 
estate  and  interest  of  the  plaintiff  in  the  lands  re- 
qoirsd  by  the  Company — That  the  Company  pro- 
ceeded to  acquire  a  tide  to  the  said  lands,  by  the 
verdict  of  a  jury  inqoisition,  and  judgment  thereon 
—That  in  pursuance  of  the  warrant  of  the  Com- 
pany, the  sheriff  summoned  a  jury  for  the  7th  of 
Hay,  1647,  who,  on  the  13tfa  «  the  same  month, 
in  presenoe  of  the  soltdtors  for  the  parties  con- 
eeriied  (plalntifiii  and  defendants),  awarded  to 
the  pluimC^  in  respect  of  said  premises,  ^e  amn 
pnrioosly  agreed  upon — That  no  ju^ement  had 
been  rigned  by  the  sheriff  on  the  said  inqidsition 
—That  by  a  letter  dated  the  24th  of  May,  1847, 
the  solicitor  of  the  Company  requested  plaintiffs 
wtidtor  to  fhmish  him  with  a  concise  alwtract  of 
plaiatifi*i  title,  aa  he  was  anxious  to  save  the  Com- 
pany costs,  and  merely  wanted  such  information  as 
would  enable  him  to  prepare  a  proper  conveyance 
—That  on  the  25th  of  the  same  month,  plaintiff's 
solicitor  furnished  the  required  abstract- That  no 
reply  was  giveo  thereto  till  the  4th  of  July  follow- 
ing—That  some  time  in  the  month  of  June  in  the 
same  year,  the  Company,  without  the  knowledge  or 
perfflisnra  of  the  |daintiff,  or  his  solicitor,  entered 
and  took  poasesalon  of  said  lands — That  plaintiff 
had  done  no  act,  or  other  thing,  to  sanction  or 

*  Bafara  PcoMbiamv  Kldisrdi,  and  Lefiroy,  B.  B., 
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acquiesce  in  aaid  possession — That  on  the  Snd  of 
July,  in  the  same  year,  plaintiff's  solicitor  wrote  to 
the  aoUcltor  of  the  Company,  offering  any  further 
information  in  hto  power — That  after  much  delay 
a  case  on  behalf  of  the  Company  was  laid  before 
counsel,  in  the  month  of  February,  1848|  by  their 
solicitor,  and  that  counsel  advised  that  Uie  money 
should  be  paid  into  court — That  the  solicitor  of  the 
Company  told  plaintiff a  solicitor,  in  a  peraonal 
interview,  that  he  was  ready  to  pay  the  money  to  the 
plaintiff  or  his  trustees,  and  would  that  night  write 
to  London  to  procure  payment  thereof — That  on 
the  24th  of  February,  plaintiff's  solicitor  wrote  to 
the  solicitor  of  the  Company,  remonstrating  on  the 
tion-fulfilment  of  his  promise ;  to  which  the  solicitor 
of  the  Company  replied  on  the  26tb,  '*  I  did  really 
write  to  London  at  the  time  I  told  you,  as  to  the 
purchase  money  in  this  matter,  and  sent  a  copy  of 
the  opinion  ;  opon  reading  which  it  is  not  unUkely 
the  directors  reckoned  on  further  delay.  I  now 
send  you  a  copy  of  case  and  opinion  of  counsel, 
from  which  you  wiU  see  that  the  trustees  of  Mr. 
Anderson's  settlement  (meaning  the  plsdntiff)  could 
not  give  the  Company  a  l^id  discharge  for  the 
purchase  money  i  and  if  this  be  so,  I  would,  on  the 
part  of  the  Company,  advise  that  interest  at  5  per 
cent,  be  paid  Mr.  Anderson"  (the  pIaintifi)~That 
until  the  receipt  of  this  letter,  plaintiff  was  not 
apprised  of  the  contents  of  said  opinion — That 
plaintiff  having  declined  this  offer,  his  solicitor,  on 
the  24th  of  March,  1848,  wrote  to  the  solicitor  of 
the  Company,  requiring  him  to  pay  the  purchase 
money,  with  interest  thereon,  from  the  date  of  the 
inquisition,  at  5  per  cent,  to  the  plaintiff,  or  other- 
wise to  lodge  the  same  in  bank,  pursuant  to  the 
provisions  m  the  Land  consolidation  clauses  act- 
That  the  tenants  of  the  said  purchased  Iwids  had 
refused  to  pay  their  rents  without  an  abatement  in 
respect  the  land  taken  by  the  said  Company — 
That  the  Company  aince  their  entry  had  made 
various  works,  ditchings,  &&,  with  a  view  to  the 
completion  of  aaid  Railway*  and  had  otfaerwiae 
dealt  with  said  lands  without  the  sanction  or  ac- 
quiescence of  plaintiff.  The  bill  then  prayed  that 
the  Company  might  be  ordered  and  decreed  to 
deposit  in  the  Bank  of  Ireland,  in  the  name,  and 
with  the  privity  of  the  accountant  general  of  the 
court,  the  sum  of  £1000,  to  be  placed  in  pursuance 
of  the  provisions  of  the  lands  clauses  consolidation 
act,  to  the  credit  of  the  plaintiff,  and  forthwith  pay 
to  the  plaintiff  lawful  interest  from  the  first  day  of 
May,  1846,  to  the  day  of  lodgment,  and  that  the 
said  Company,  their  agents,  servants,  and  work- 
men be^  in  the  meanwhile,  restrained  by  injunction 
from  diggings  cutting,  &&,  the  said  land  on  which 
they  have  entered,  or  from  proceeding  with  any 
work  on  aaid  lands,  or  from  spoiling  or  holding 
possession,  or  entering  thereon,  &c. 

The  defendants  admitted  the  agreement,  and  the 
finding  of  the  inquintion  stated  in  the  bill ;  but  the 
affidavit  stated  that  shortly  after  the  inquiidtion,  the 
Company,  through  their  solicitor,  applied  for  liber^ 
to  enter  into  possession,  on  loosing  the  purchase 
money  in  a  private  bank,  in  the  names  of  mutual 
trustees — That  no  reply  was  given  to  that  applica- 
tion, and  believing  that  the  parties  interested,  even 
witbuuc  the  lodgment  of  the  money,  would  have  no 
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objection,  the  Company — having  settled  with  all 
other  parties — entered  into  possession,  and  carried 
on  their  works  from  that  time  to  the  present— That 
they  had  made  considerable  advances,  and  would  be 
mach  injured  if  an  injunctioa  were  to  issoe — That 
counael  had  given  an  opfnioD  tint  m  valid  title 
could  not  be  made  without  certain  rrieasea  lieing 
made^  and  that  it  was  hoped  arrangement*  coold 
be  made  to  obviate  the  neeeasity  «  lodging  the 
money — That  the  plaintiff  and  his  solicitor  knew 
the  Company  were  in  possession,  and  that  the 
Company  would  not  bare  enterod,  iJf  they  had  been 
aware  of  the  plaintifiTs  objection. 

Warren^  Sergeant,  with  M^Mechan^  for  the 
p1aintiffif.-~-The  defendants  have  in  no  respect  com- 
plied with  the  provisions  of  the  act  of  parliament. 
The  Seth  section  of  the  8  Vic.  c.  18,  requires  all 
companies  to  pay  to  the  vendors,  or  lodge  in  bank 
to  tlieir  credit  the  amount  of  the  purchase  money 
agreed  upon.  In  the  present  case  the  defendants, 
without  the  plaintifib  knowledge  or  consent,  entered 
on  the  land,  and  commenced  their  works.  Under 
such  circomstances,  a  court  of  equity  will  grant  an 
liyunction  where  irreparable  mischief  will  happen, 
although  the  wrong  doer  may  also  be  liable  in  tres- 
pass. Crockford  v.  Alexander^  (16  Ves.  138.) 
Our  remedy  at  law,  in  the  present  instance,  is  de- 
ficient uid  difficult  to  be  Mtained.  {Pmmefatitert 

B.  — AitMmdtr  v.  Ctoekfvrd  was  decided  on  the 
ground  that  tlw  waste  was  irreparable  \  tlie  court 
there  exercised  a  very  proper  interference.  Is  there 
any  case  where  an  injunction  has  been  granted  on 
the  KTonnd  that  the  purchase  money  was  not  paid?) 
In  Hyde  v.  Great  Wettem  RaUway  Company,  (1 
Rail.  C.  260),  the  court,  on  ao  ex  parte  motion, 
granted  an  injunction  restraining  the  company  from 
proceeding  with  tlieir  works,  until  payment  of  the 
purchase  money,  they  having  entered  without  leave. 
Tlie  jHrintipIe  of  courts  of  equity  is  to  aid  the  pro- 
visions dT  the  l^islature,  by  preventing  the  com- 
pany from  exceemng  the  power  given  them.  The 
plaintiff  does  not  seek  to  undo  w^t  has  been  done, 
but  merely  to  restrain  them  from  committing  fur- 
ther injury.  The  Company  entered  without  leave, 
and  there  has  been  no  aoquiesenoe  in  that  posses- 
sion. The  89th  see.  imposes  a  penalty  of  £2d  each 
day,  for  the  entry  the  Company  admit  they  have 
made,  and  this  court  will  restrain  by  injunction 
what  a  court  of  law  will  repress  by  penalties. 
They  referred  to  Armttrong  v.  Watei^rd  and 
JLimerick  Railway  Companyt  (10  Ir.  Eq.  Rep. 
60)  ;  Coiman  v.  Eatt  Counties  Railtoay  Company, 
(4  R.  C.  524) ;  Rigby  v.  Great  Wettem  Railway 
Compantf,  (4  K.  C.  7o);  Jainay  v.  Lucan  and 
JBiy  Railway  Company,  (4  R.C.  615)  i  Innacent  v. 
North  Midland  Counties  Railway  Company,  (1  R. 

C.  256) ;  Attorney-  General  v.  Mandueter  andLeed$ 
Railway  Company,  (1  R.C.  45.) 

Hughes,  Q.  C,  with  R,  Moore,  contra — If  the 
Company  have  entered  illegally,  tiiey  are  trespas- 
sers, and  as  such  the  plaintiff  has  his  legal  remedy 
against  them.  No  irreparable  waste  has  been  com- 
mitted in  thia  case.  Iteere  v.  Guest,  (1  M.  &  Cr. 
516)}  Sandys  v.  Murray,  (1  Ir.  £q.  Rep.  29,) 
(Drury  on  Injunotions,  164.) 

Femnbfathbb  B. — I  do  not  think  there  is  any 
fwoe  iu  the  objection  as  to  aoquiesoeucc^  which  can' 


be  only  material  when  ita  effect  is  to  neomtM  | 
party  to  do  that,  which  he  would  not  othsnraehHe 
done.  The  Company  in  this  case  do  not  pretcod  to 
resist  the  payment  of  this  demand,  and  tbey  wSsat 
the  rights  of  the  plaintiff.  How  ttun  caa  ibtj 
that  £ey  hare  aoffiared  i»  having  been  pcr^ucd  to 
do  that  wUeh  Uiey  would  In  any  ovgot  have  dose? 
The  question  comes  to  Uiis — Can  a  RaHvij  Con. 
pany,  having  taken  possession  ot  land  aodertbe 
provisiODi  of  the  JegMaturo^  settbaaidnina 
trespassers,  for  the  purpoee  d  reristing  the  jark. 
diction  of  this  court,  and  contend  that  lltc^irt  n 
lilwrty  to  enter  and  dig  np  another  penoa^  \sod, 
without  his  consent  or  having  paid  for  it? 
I  consider  the  nature  and  oonstitotim  of  (ha, 
companies,  that  their  incorporation  rradcn  ^ 
inaccessible  to  law  process — that  tbej  tn  pt> 
bibited  from  taking  possession,  except  od  eemii 
terms — that  in  this  case  the  Company  fan  ootit^ 
nied  the  justice  of  the  demand — it  appean  to  w  t 
strong  case  for  the  interferenoe  of  tl^  conn.  I 
will  grant  an  immediate  injuncHoa  to  be  jinohtj 
on  the  money,  with  interest  at  &  per  esnl  bav 
lodged  in  bank,  and  noUce  tbereof  g^vsa  tophiit. 
tiff's  8<dicitOT,  and  the  eoats  of  the  metkn  bow 
paid.'  ^ 


QUEEN'S  BENCH  ^Miciuujus  Tiu. 

Hdhtbb  v.  Macaw. — NowmAiri. 

Dtmtarrer — Letters  of  Administntie»-~heii^ 
siwtent  Date, 

A  declaration  by  an  Administratrix  stated  sJA  it 
the  intestate,  and  a  promise  to  pojf  in  u  iit 
lifetime,  laying  the  day  on  the  14M  ef  iftH, 
1845.  The  letters  of  adrntmstration  wrt  a|W- 
wards  stated  to  have  been  granted  to  At  ftm»S^, 
'*  since  the  death  of  the  intestate,  ontieiUDt- 
cember,  1844.^  Held  on  special  dmmrer,  timt 
this  €late  was  r^i^ant,  and  if  refeetid,  Aiilt- 
dartdioH  would  be  bad,  for  want  ^  aOtgbii  At 
day,  on  wfttcft  a  molerial  fact  had  IsJba  fko. 

AssoHraiT  by  the  plaintift  ^miniitntristf  Ankr 
Hunter,  deceased.  **For  that  wberesstbtddMiK 

on  the  14th  of  April,  1845,  at  &c.  wu  iodebted  u 
the  said  Arthur  in  bis  lifetime,  ftc."  io  tbe  cooubob 
form.  **  Yet  be  hath  disregarded  bii  promae,  ud 
bath  not  paid  any  of  the  said  monies,  or  uj  put 
thereof,  to  the  said  Artliur  in  his  lifetjiDe,orflKi 
his  death  to  the  said  piaintiif,  to  whom  asei  tte 
death  of  the  said  Arthur,  on  the  21st  of  Deoober, 
1844,  adminstration  of  the  intestates  goodt  id 
granted,  to  the  damage  of  the  plabttf  m  id- 
ministratrix  of  £300."  Pntfert  of  Uie  sdminian- 
tion,  in  form  aforesaid.  Demurrer,  iboiriiig  fer 
cause,  that  the  said  defendant  promiied  to  pi;  tlx 
said  Arthur  Hunter,  the  several  muds  of  taoatj  ia 
the  said  declaration  mentioned  on  ths  nid  14A 
of  April,  1845.  Whereas  it  appeaisia  snd  bj  thi 
said  dedaration,  that  iMtera  of  admiBimtiDB  U 
been  and  were  granted  to  the  niid  pUoiiffoftbi 
estate  and  effects  of  the  said  Aithnr  UnsMr  aide 
21st  of  December,  1844,  fto. 
X>ur,  with  him  Napier,  Q.a  in  sappcftofthc 

'  Figot,  &B.,  Uohards,  and  Lefraf,  B.&  wwi  ibNL 
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detDorrer. — The  oaesdoD  railed  by  thii  demurrer, 
has  been  atreadj  decided  by  the  Court  of  Exche- 
quer in  £DglaBa»  in  the  case  of  JRuv  Sotfbrough, 
(3  Tyr.  468>  Where  It  was  held,  oo  apeclal  de- 
iDurrer,  that  the  date  of  die  letters  <^  administration 
was  repugnant  and  inconnstent,  and  if  it  ooold  be 
iqected,  the  declaration  would  be  bad,  for  not  al- 
leging tlie  day  on  whidi  a  material  and  traversable 
fact  had  taken  place.  It  is  imposaible  to  distin- 
gaiah  that  caae  from  the  one  now  before  the  court. 

T,  (yffagan  aod  7*.  K,  Lomy,  in  support  of 
the  declaration.  The  rq>ugDancy  relied  on  is,  that 
the  day  upon  which  the  promise  is  alleged  to  have 
been  made,  ia  aubsequent  to  that  afterwards  laid  as 
the  date  of  the  letters  administration ;  but,  in  ot- 
tmftit,  the  day  up<m  which  tlie  promise  is  laid 
ia  the  dedanUiHi  Is  not  material,  and  may  be 
j«ctal,  lnktrwaU$  t.  Samwu,  (Cro.  Car.  130);  Han- 
hmy  T.  IrdamO,  (Cro.  Jac  618>  {Moore,  JU~You 
hive  averred  tint  the  intestate  aud  goods  in  1845, 
ind  that  letters  of  admiostration  were  granted  to 
the  plaintiff  in  1644.)  jPnrtn,  J. — Administration 
gnmted  in  a  man's  Itfetime  ia  void.)  An  adminia- 
tritor  is  entitled  to  sue  from  the  time  of  the  death 
of  the  iutestato,  Thorpe  v.  StalUoood,  (6  Soott,  N.R. 
715);  Fotter  v.  Bate*,  (7  Jur.  1093);  PaUeH  v. 
Poftn,  (AL  and  Nap.  493).  {Blackhwme,  C  J. 
Quoad  the  property,  ondoubtedly,  the  title  of  the 
sdaunistrator  refers  badi  to  the  death  of  the  in- 
tutate).  The  first  date  is  right,  and  we  can  re- 
ject the  seoood,  Hvghee  v.  mUkmu^  (2  C.  M.  ft 
Ros.  S^l) ;  Skimnor  v.  Andrew*,  (I  Sauud.  169). 
{Penin,  J. — In  Skinmr  v.  AndMiM,  the  date  was 
averred  under  a  sdlicet,here  there  is  none.)  (Moore, 
/.—There  being  no  sciHcet,  we  are  bound  to  take 
it  tbst  the  inteaute  was  alivu  on  the  dsy  stated  in 
the  declaration,  namely,  the  14th  April,  1845,  it 
bang  avored  that  the  latest^  on  that  day  sidd 
goodi.) 

Napier,  Q.C  was  not  heard  in  reply. 

BucuDBHB,  C.  J«— The  all^ations  in  this  de- 
dsrstion  are  plainly  incooaistent.  The  defendant's 
promue  is  stated  to  have  been  made  to  the  intestate 
on  the  14th  April,  1845,  and  the  letters  of  admin- 
tttration  to  have  beeen  granted  to  the  plaintiff  oo 
the  21st  Deoemher,  iSM,  and  these  dotea  are  not 
laid  ander  a  videlicet.  Ring  v.  Rojetorot^H  is 
exactly  in  pmnt.   The  demurrer  must  be  allowed. 


EXCHEQUER  OF  PLEAS^Tbhiitt  Tkbh. 

Shabt  ahd  othus  «.  Sbsahmah. — May  22, 
June  i. 

Deeamtr — EMcutora. — Ontistion  of  Prt^rt^— 
CoeU, 

A  /XMbrsfiM  containing  only  the  moiury  ootmte, 
ooi  tommftnting  and  concluding  in  the  usual 
firm  hjf  an  ExMuior,  but  omitting  prrfert  of  the 
Uttert  teetamentary — Heid  bad  on  generai  demur' 
rer,  on  the  grounde,  that  though  the  other  counts 
might  be  upaeid  ae  disclosing  causes  of  action  per- 
sonal to  the  plaint^,  the  count  on  an  account 
stated  could  only  be  sustained  by  thorn  m  their 
AntoitonaJ  oi^pacUy— therefore  mere  mu  a  mw- 
jeinder* 


Beid  that  the  spodai  domurrer  on  the  ground  of  the 
omission  of  profert  taken  by  the  de^ndant  to  the 

entire  deaaratum  was  too  large. 
The  ground  of  general  demurrer  not  having  been 

neied  in  the  plater  books,  no  costs  of  demurrer 

were  allowed. 
Assumpsit. — On  the  common  counts  by  the  plain- 
tiffs, «  as  Eiecutoia."  The  declaration  suted  the 
several  causes  of  action,  to  have  accrued  to  than 
*'  as  Executors,"  the  promise  in  the  conclusion  and 
breach  followed  the  same  form.  There  was  no 
profert  of  the  letters  testamentary.  Spedal  de- 
murrer on  the  ground  of  omission  of  profert. 

£5rtieA,  with  Curtis,  for  the  demurrer.  This  de- 
claration is  dearly  bad,  it  is  quite  settled  that  the 
omission  of  profert  in  a  declaration  by  executors,  is 
a  good  ground  of  spedal  demurrer.  It  will  be  con- 
tended on  the  other  ude,  that  U»  wends  **  as  ezeoa- 
tors,"  may  be  struck  out  as  surplusage,  aa  it  wis 
not  necessary  for  the  plaintiA  to  sue  in  Uidr  execu- 
torial eapadty.  Admitting  that  as  to  the  other 
counts,  it  doea  not  hold  gowl  as  to  the  count  on  the 
account  stated.  {Penne^her,  B. — If  you  can  shew 
an^  count  necessarily^  requiring  profert  the  decla- 
ration ia  bad.)  Jenkins  and  TJ*  v.  Plombe,  (6  Mod. 
93,)  dedded  that  an  insimul  computaiw^  between  a 
testator  and  defendant  is  not  a  cause  of  action  per- 
sonal to  the  executor  ;  Ash^  v.  Ashby,  (7  B-  &  C. 
444).  (Pennefather,  B^IS  you  can  shew  that 
there  Is  a  misjoinder  of  causes  of  action,  the  decla- 
ration is  bad  on  general  demunw.)  Webb  8f  Ux.  v. 
CowdeU,  (14  M.ft  W.  620)  is  pari  passu  with  this 
case,  there  such  a  declaration  was  held  bad  for  mis- 
joinder. Coweil  4*  Us.  V  Watts,  (6  East.  405)  s 
Corner  v.  Show,  (3  M.  &  W.  350.) 

Harria  In  support  of  the  demurrer. — It  appears 
on  the  face  of  this  declaration  that  the  plaintHb  had 
a  good  cause  of  action,  without  resorting  to  their  ex- 
ecutorial capacity.  The  cases  of  Crawford  v.  WkU- 
tail,  (i  Dougl.4,  note)  and  EUia  y.Sowen,  (For.  98) 
are  conclusive,  that  in  such  a  case  profert  is  un- 
necessary. As  to  the  count  on  an  account  stated, 
the  plaintiff  might  have  sued  on  it  in  his  own  right. 
(Williams  on  Exor.  514) ;  Needman  v.  Croke. 
(Freeman,  536.)  {Lefray,  B, — Do  those  antho- 
rities  go  beyond  this,  that  the  plaintiff  has  his 
election  to  sue  either  in  his  personal  right,  or  as 
executors  ?)  The  demurrer  here  is  too  large,  being 
to  the  whole  declaration,  and  the  defendants  admit 
all  the  counts  to  be  good,  except  that  on  an  account 
stated.  {PennefiUher,  Br—Bal  here  is  a  miqoinder, 
which  is  fatal  on  general  demiurrer.)  That  point  is 
not  noted,  and  dcfenduit  cannot  therefore  now  rely 
upon  it. 

Lywh  in  reply.— Had  we  relied  on  the  mis- 
joinder, the  plalndfik  would  have  contended  that 
though  the  other  counta  in  the  declaration  might 
be  sustained  by  the  pliuntifb  in  their  personal 
capacity,  yet  as  they  profess  to  declare  as  executors, 
their  is  no  mi^oinder.  {Pennefather,  B, — If  your 
objection  as  to  misjoinder  must  be  waived,  your 
case  fails,  as  the  demurrer  is  too  large,  being  to 
the  whole  declaration.)  Our  case  Is  that  there  is 
no  misjoinder,  the  plaintifia  declaring  as  executora 
throughout,  and  concluding  acoordingly ;  and  there- 
fore |^>ofert  is  necessary. 

Pa  a  CuR^The  case  refcared  to  ( fVebb  Sf  ethers 


Digitized  by 


14 


THE  IRISH  JURIST. 


CowdtUy)  goTerni  this — the  demarrer,  thsri^ire, 
mtut  be  sUowed ;  but  as  the  defendant  bai  not 
complied  with  the  practice  of  the  coart  requiring 
him  to  note  the  pointa  for  argnment  on  general 
demarrer,  let  the  plaiotiffii  be  at  liberty  to  amend, 
and  let  there  be  no  oosU  as  to  the  demurrer.* 


HvsTAOH  «.  Cbawto&d. — JwM  13  and  16. 
StatuU  of  Limitatiom,  (9  Oeo.  4.  e.  14.) — JMcnow- 

led^ent  in  toritin^  hv  co-contractor — Evidence. 
An  acknowle€^;tnent       one  maker  of  a  Joint  and 
several  promieory  notSy  indoreed  on  the  note,  that 
intereet  had  been  paid  thereon.    Held  not  to  be 
evidence  against  hie  cO'Contractort  either  as  an 
aeknotoledgmeni  of  the  fact  of payment,  or,  after 
the  indorser'e  death,  as  an  entry  made  by  a  de- 
ceased person  against  his  interest. 
This  was  a  motion  to  change  the  verdict  had  for  the 
plaintiff  into  a  non  -suit,  in  pursuance  of  the  leave 
reserved.    The  action  was  Assumpsit  by  the  payee 
against  the  surviving  maker  of  a  joint  and  several 
promissory  note,  as  follows : 

Twelve  months  after  date,  we  jointly  and  seve- 
rely promise  to  pay  Mr.  William  Harta^  of  Lis- 
ganali  the  sum  uf  £  1 00  sterling,  with  interest  at  6 
per  cent  per  annum,  until  pai^  for  value  reodved 
on  account. 

"Dated  8th  day  of  Dec.  1838.      C  Crawford. 

"James  Lee,  (present).  J.  Crawford.*' 

The  defendant  pleaded  the  general  issue,  and  the 
statute  of  Limitations.  At  the  trial  before  the  Lord 
Chief  Baron,  in  the  sittings  after  Hilary  Term,  1847, 
the  plaintiffii  offered  the  following  indorsement  on 
the  note  as  evidence  to  talte  the  case  out  of  the  sta- 
tute of  Limitations:  "Interest  on  the  within  bill 
has  been  paid  to  the  8th  of  Dec  1 844,  therefore  it 
Is  good  for  six  years  more  firom  this  date,  and  I  will 
give  a  renewal  as  soon  as  my  son  John  comes  to  the 
country,  (present,)  James  Lee.  C.  Crawford." 
The  drfendant's  Counsel  objected  to  this  evidence, 
on  the  grounds,  that  as  an  acknowledgment  against 
A  co-oontractori  it  was  expressly  excluded  by  the  9 
'  Geo.  4.  c.  14,  B.  1,  and  secondly,  it  was  not  evidence 
of  the  fact  of  payment.  The  learned  Chief  Baron 
admitted  the  evidence  as  an  entry  made  by  adeoeased 
person  against  his  interest ;  but  reserved  liberty  to 
the  defendant  to  move  to  enter  a  nonsuit,  if  the 
Court  should  be  of  opinion  that  it  ought  not  to  be 
admitted  in  evidence. 

Brewster,  Q.C  with  Napier,  Q.C*  and  J.  Robin- 
son,— Thequestion  rests  entirely  on  the  admissibility 
of  this  memorandum,  as  evidence  of  payment  of  in- 
terest. The  acknowledgment  must  be  signed  by 
the  party  to  be  eharged  with  the  debt,  and  the  sig- 
nature by  an  agent  is  not  sufficient  Bauley  v.  ^m- 
<on,  (12  Ad.  &  £1.  493,)  Clarke  v.  Aiexander,  (8 
Scott,  N.  K.  147,)  Eastwood  v.  SavUte,  (9  Mee.  & 
W.  615.)  If  the  fact  of  payment  be  proved  aUun- 
de,  an  awnowledgment,  not  signed,  is  admissible 
to  shew  that  fact  has  been  corrwtly  proved.  Sevan 
T.  GeOing,  (3  Ad.  &  El.  N.  a  740.)  But  it  is 
•ettled  that  there  most  be  proof  of  actual  payment, 
and  that  no  mere  acknowledgment  of  the  fact  will 
suffice.  WitUs  V.  Newhaen,  (3  You.  &  Jer.  5ia) 
Meghee  v.  (yNeU,  (7  Mee.  &  W.  631.)    Waters  v. 

<  Bsc  Bluktsls;  v.  SmsUwood,  6  Q.B.  Btp.  588. 


Tompkins,  (2  Cr.  M.  ft  Ro.  738.)  JTayWn  Ei 
727.)  Waugh  v.  Cope,  (6  Mee.  ft  W.  8S4.)  ijjLk! 

James,  (LI  M.  &  W.  542.)  ffydei.J^ 
(2  Bins.  N  C.  776.)   Moore r.  Strong,  (1  Bi».If 
C.  44 1 0   jBewley  v.  Power,  (Hayes  and  JosJs&i 
Bateman  v.  Pindar,  (3  Q.  B.  574.)  ' 
S.  Ferguson,  and  &Hagan,  contrs.— Tb«(|a(a. 
don  is  whether  a  written  acknowledgment  of  pi., 
ment  by  a  deceased  joint  contractor  will  take 
case  out  of  the  statute  with  respect  to  the  amiTot. 
A  written  acknowledgment  of  the  debt  b;  t  juK 
contractor  undoubtedW  is  within  the  Act  He 
question  in  fiPiUw  v.  Newham  rested  wholt;  n  it, 
bdng  an  oral  statement,  there  is  eonnqoa^ 
analogy  between  that  case  and  tl^  (I^rvj  fi^ 
No  acknowledgment  however  solema  will  tike  U« 
case  out  of  the  statute  as  against  the  co-antnttar.) 
No  solemnity  of  acknowledgment  <^a  debt  will  ^ 
so.   TUs  is  a  solemn  written  admisrinio(ilie  fta 
of  paymoit ;  the  judgment  of  Baron  Gsmn  b 
Wiiiis  v,Newkam  is  rested  wholly  on  thegroundtf 
its  being  a  loose  verbal  statement— no  eonrthujct 
decided  that  the  law  applicable  to  oral  etaleiMaUtf 
payment  is  to  be  extended  to  written  sdoowledg- 
ments  of  payment    The  obiter  dictum  of  Tindal, 
C.  J.  in  Clarke  v.  Aiesander  is  no  dedtioB.  Id 
Maghee  v.  aNeU,  (7  M.  &  W.  536.)  Lord  Abinga, 
speaking  of  Baj/ley  v.Ashton,  (12  A.&E.^)iifi, 
If  the  question  were  res  int^ra,  and  tiie  Coon, 
for  the  6rst  time,  were  called  on  to  put  a  cooitniis 
tion  on  the  Act,  I  should  cOTUinly  say,  thst  Uw  mode 
of  payment  of  principal  or  interest,  was  left  b;  Lord 
Tenterden's  Act  to  be  proved  as  at  eoniaeoiii.* 
In  Maghee  v.  (TNeil,  (7  M.  ft  W.  531,)  Vake,  & 
expressed  his  opinion  that  the  cases  bsd  |aoe  too 
far.  Seeii^there1u<^cewith which tbeeouubui 
adopted  WUUs  v.  Nes^aau  this  Court  villbedw 
to  apply  it  to  the  present  case,  If  IhenbetTcd 
distinction.  The  oral  admission  (tf  payouatKliedfla 
in  that  case  is  absent  from  this,  the  werdi  of  the  Ad 
are,  **  That  no  joint  contractor  shall  ImAebmfi 
of  the  said  enactments,  (21  Jacc.  16,  aodlAnoe, 
c  16,  Eng.)  or  either  of  them  so  as  to  be  cba^bk 
in  respect,  or  by  reason  of  any  written  oekiuiMf 
mtftU or  promise, madeand signed  byaoyotlier.'  Btt 
"  that  nothing  therein  was  to  lessen  the  dectof  etj 
payment  made  by  any  person,"  leavmg  the  eTidenxof 
payment  to  be  made  as  before  the  passing  ttf  tin  Ad 
In  Waters  v.  Tompkins,  the  Court  admitted  in  onl 
admission  in  order  to  show  to  what  sceouDitbe  nfa 
had  paid  the  money.    Bevan  v.  Gertiw.fSQ-B. 
740.)    Moore  v.  Strong,  (1  Bing.  N.  0.441) 
(Pennefathert  i5.— Undoubtedly  wherepipeniii 
proved  aUimde,  oral  evidence  may  be  given  to  liiot 
upon  what  aecount  it  was  paid.)  The  pnrao  of 
the  section  is  clear,  <«  That  nothing  shall  ban  th 
effiBctof  any  payment,"  here  tbe  debtor  bupttiu 
words  the  payment  he  adnaits  be  basoisda  Tk 
view  the  Court  is  inclined  to  take,  will  cnilc  a 
strange  anomaly — this  indorsement  if       ^  * 
deceased  stranger  against  bis  own  intmsl  would  be 
evidence  against  the  defendant ;  is  tbe  pl«i>li'^ 
be  in  a  worse  position  because  this  sdmiMo  of 
payment  has  been  made  by  e  deoeassd 
tor?    The  question  is  whether  from  ths  tOTUof  m 
indorsement  you  should  consider  it  si  tskiog  w 
case  out  of  the  aUtole.    Jha  niaaitot  latestim  of 
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tindeoetwd  eootnctor  was  to  ^ve  evidonoa  aeaiiut 
Unntr  fiv  riz  ytm.  Cur,  vutt  adv. 

/mw  16.— PiooT,  C.B.  now  delivered  judgment. 
Tbeqneitionb^wliMberthe  indorsement oa  the  note 
inthu  ease  viU  take  the  debt  out  of  the  statute  of 
UmitatioDs.    The  plaintiff's  counsel  rested  their 
a^omenta  on  two  grounds,  First,  that  being  an 
acknowledgment  of  payment  it  was  evidence  against 
the  mirriring  cootractor}  and  Secondly,  that  being 
u  entry  made  by  a  deceased  person  against  his  in- 
terest, and  eontaining  an  admission  of  the  payment 
of  six  years  interest,  it  was  evidence  of  the  fact  of 
payment   This  case  was  endeavoured  to  be  distin- 
gakkedfrom  Wiilu  v.  Nn^am,   The  words  of  the 
Act  on  which  that  question  arose  were,  **  That  no- 
tbmg  tfaer«D  contained  shall  alter,  or  take  away,  or 
IsMen  the  effect  of  any  payment,  of  any  prindpal, 
or  any  interest,  made      any  person  whatsoever," 
and  the  Court  distinctly  ruled  that  evidence  of  pay- 
tmt  ODold  not  be  made  by  a  parol  acknowledgment 
of  the  tket,  but  there  must  be  evidence  of  actual 
payment.    The  evident  import  given  to  the  word, 
seknowledgmeDt,  so  as  to  take  a  case  oat  of  the 
itstote,  is,  that  itmust  be  an  admission  of  a  subsist- 
ing debt,  or  instead,  there  must  be  evidence  of  the 
fact  of  payment.   In  this  case  we  are  called  on  to 
give  effect  to  a  written  acknowledgment  of  the  pay- 
mmtof  interest,  although  it  is  conceded  that  such 
an  acknowledgment  of  the  debt  by  the  same  co-con* 
tractor  would  not  Uke  the  case  out  of  the  statute  as 
against  ibe  other.    It  was  contended  that  the  mis* 
diief  relied  on  in  WilUt  v.  Newham  did  not  exist 
here,  sad  that  the  courts  have  struggled  against  the 
doctriae  laid  down  in  that  case;  and  that  the  worda 
in  the  subsequent  part  of  the  section,  as  to  joint  con- 
tnetor^  are  to  receive  the  same  constmotion  as 
those  in  the  preceding;  and,  that  the  indorsement 
in  tins  case  contained  two  distinct  things,  firstf  an 
sckoovle^pgaent  of  the  debt,  and  secondly,  of  the 
payaioit  of  interest.  Although  the  two  are  coupled 
in  some  degree,  it  is  impossible  not  to  adopt  the 
eonstroctiofl  of  the  Act  given  by  the  Court  in  WtOis 
V.  AnsAem.    The  consequence  is  that  this  acknow- 
ledgment does  not  take  the  case  out  of  the  statute. 
On  the  second  nound  I  entertained  considerable 
doabt ;  the  words  of  the  statute  are,  "  that  one  co- 
contractor  is  not  to  be  made  chargeable  by  reason 
only  of  any  written  acknowledgment  made  or  signed 
by  any  otbisr,  provided  that  nothing  herein  contained 
•ball  alter,  or  take  away,  or  lessen  the  effect  of  any 
I»ynient,  of  any  principal,  or  interest  by  any  per- 
■on  whatsoever;"  from  this  it  appears  that  an  ac- 
knowledgment, in  order  to  have  the  eflfect  of  taking 
the  case  out  of  the  sUtnte,  must  be  in  writing,  but 
that  the  mere  fact  of  payment,  if  proved,  will  be 
■nffidait  From  the  cases,  I  take  this  to  be  such  an 
flotiy,  M  far  as  regards  the  party  making  it,  as 
would  make  tiie  eodorsement  evidence  agwnat  the 
whde  world.   It  doubtless  wm  written  for  the  pur- 
pose of  tddi^  the  note  out  of  the  statute,  and  con- 
tams  two  statements,  one  against,  the  other  in  favour 
of  the  interest  of  the  person  making  it.    The  autho- 
rities, WiUiamty.  Gsaww,  (8  Car.  ft  Pay.  592,) 
Twmer  v.  Crou,  (2  Stra.  826.)  Clarke  v.  WUmat, 
(I  You.  ft  Col.  V.  C.  53.)  Pickering  v.  Bithop  of 
i%,  Si  You.  &  Col.  V.  C.  258.)  clearly  esUbUsh, 
that  when  aA  entiy  is  partly  for,  and  partly  againai 


interest,  so  much  aa  is  againM  may  be  naed  In  eW- 
dence.  This  indorsement  would  then  be  evidence 
against  the  deceased  contractor  if  alive;  and  the 
question  then  is,  has  it  against  the  co-contractor  the 
same  effect  as  in  other  cases  ?  I  am  of  opinion, 
giving  the  Act  its  full  operation,  that  this  indorse- 
ment cannot  be  relied  on  to  take  the  case  out  of  the 
statute  as  aeainst  the  co-contractor,  although  it 
would  be  evidence  against  strangers. 

Pennbpatbbb,  B. — The  Act  9  Geo.  4.  cap.  14, 
contains  two  provisions,  the  first  respecting  promises 
made  by  the  party  himself;  with  r^ard  to  that  it  is 
express  that  no  parol  acknowledgment  shall  be 
sufficient  to  take  the  case  out  of  the  statute.  Tbe 
second  i^}plies  to  joint  contractors,  and  is,  **  that  no 
promise  or  acknowledgment  by  one,  ihall  have  the 
effect  of  taking  the  case  out  of  the  statute  with  res- 
pect to  the  otAer."  There  is  an  ezoq>tion,  that  a 
payment  by  the  party  who  has  made  the  pro- 
mise, or  by  his  joint  contractor,  will  take  the  case 
out  of  the  statute.  Tbe  question  then  is,  what  is 
evidence  of  payment?  It  appears  to  me,  consider- 
ing both  the  words  of  the  Act,  the  decisions  thereon, 
and  the  object  of  the  Lt^lature^  that  the  fact  of 
payment  roust  be  proved  by  evidence  ajliviuiff,  that 
is,  that  parol,  or  written  acknowlet^ments  of  pay- 
ment bythejoint  contractor  are  not  sufficient  evidence 
of  that  fact,  it  must  be  proved  by  evidence  diffbrent 
from  the  acknowledgment,  otherwise  the  statute  is 
wholly  got  rid  of.  If  the  acknowledgment  of  the  debt 
be  iosuffictmt,  it  appears  to  me  that  the  adtnow- 
ledgment  of  the  payment  is  likewise  so ;  it  was  the 
object  of  the  L^lature  to  protect  one  joint  con- 
tractor from  the  acts  (rf*  his  co-oontractor.  Thisview 
la  in  aeoordance  with  all  tbe  decuious,  ther^or^ 
without  MHisidering  whether  an  acknowledgment 
against  the  parties  own  interest  would  not  be  in  some 
cases  evidence^  1  am  of  O|nnion  this  mdict  most  be 
set  aside. 

Richards,  B — The  Court  in  expounding  this 
statute,  must  work  out  the  otfjects  of  the  Legislature. 
Tbe  language  of  tbe  Act  is  express,  that  no  parol 
acknowl^gment  of  the  debt  shall  be  sufficient  to 
take  the  case  out  of  the  statute  of  Limitations.  In 
WilUa  V.  Newham  the  Court  held  that  no  admission 
of  part  payment  would  take  the  case  out  of  the  sta- 
tute. That  authority  is  binding  in  the  present  case. 
It  was  contended  that  as  the  fact  of  payment  might 
be  proved  by  a  parol  statement,  that  this  indorse- 
ment being  a  written  statement  of  that  fact,  when 
taken  in  connection  with,  and  identified  by  the  do<ni- 
ment  itself,  was  written  evidence  of  the  fact  of  pay- 
ment. I  am  dearly  of  opinion  that  it  Is  no  more 
than  a  parol  at&nowledgment  by  a  oo-contractor, 
and  consequently  will  not  take  the  case  out  of  tbe 
statute.  It  waa  then  argued  that  this  indorsement 
being  an  entry  by  a  deceased  oo^ntractor  against 
bis  interest,  is  admissible  as  evidence  of  a  part  pay- 
ment. If  I  could  make  up  my  mind  that  this  entiy 
was  admissible  for  that  purpose,  I  should  liave  some 
difficulty  in  saying  that  it  would  not  take  this  case 
out  of  the  operation  of  the  statute.  1  think  it  is  oot 
an  entry  against  tbe  interest  of  the  writer,  and  there- 
fore not  admissible. 

Lkfbot,  B. — I  cannot  conceive  how  this  case  can 
be  taken  out  of  the  statute  by  this  promise.  The 
Act  treats  of  two  classes  of  persons,  first  of  indivi- 
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daali  —with  them  we  have  nothing  to  do ;  secondly, 
of  joint  contrgctoTB;  the  words  are,  "that  nothing 
herein  contained  shell  alter,  or  take  away,  or  lessen, 
the  effect  of  any  payment  of  any  principal,  or  inte- 
rest made  by  any  person  whalsoever."  It  is  clear 
that  one  joint  contractor  cannot  be  mode  liable  to  a 
debt  by  the  written  acknowledgment  of  bis  co-coo- 
trmctori  the  fact  of  that  acknowledgment  being 
against  the  interest  of  the  co-contractor  cannot  make 
any  ^fference:  will  then  an  acknowledgment  of  pay- 
ment? Generally  ipe^iog,  such  an  acknowledg- 
ment wOuM  be  admissible  as  against  third  parties, 
here  it  is  not  so,  because  the  statute  has  expressly 
forbidden  it.  If  the  Court  were  to  agree  to  the  plain- 
tiff's argument,  it  would  be  arriving  at  a  means  of 
taking  this  case  out  of  the  statute  as  against  Uie  co- 
oontraetor.    VtrtUct  Mtt  tuidt. 


MlCHAELHAS  TeUT. 

ScULLT  p.  Ftoaia.   Ellis  p.  Fioais^A^ov.  3. 

Pradia-^nttrpleader  Act-~Cott»  efShtr^. 

Th§  eewrt  wiU  not  allotp  U10  Sharif  th*  eoaU  ofhit 
mUcatioH  under  th*  JntmrpUader  At^  wUtu 
lA«r«  Aw  been  grois  neglect  on  the  part  of 
the  tOher  pwtiett  but  t^ure  an  esecuHon  ere- 
ditor  waivet  in  court  hie  daim  i^on  the  gooda 
teixedt  being  already  ofyprixed  by  affidavit^  of  the 
juttiee  of  the  other  parUf'e  demand,  the  court  wiU 
aUow  the  Sher^  and  the  daimaiU  the  coate  of 
their  attendanee  lAof  day  againet  the  ejeeeution 
creditor, 

CoaUt,  on  behalf  of  the  Sheriff  of  the  eonnty  of  the 
<dty  of  Dublin,  applied  fbr  a  rule  that  the  claimant 
and  execution  creditor  should  interplead.  The  affi- 
davit sUted  that  a  Fa,  at  the  suit  of  the  plaintiff 
Scully,  had  been  delivered  to  deponent  on  the  Uth 
of  September,  under  which  he  seized  a  large  quan- 
tity of  furniture  and  other  effects,  lying  in  the 
Custom-house  stores,  and  pointed  out  to  him  by  the 
execution  creditor  as  the  property  of  the  defendant. 
On  the  14th  of  September,  the  Sheriff  was  served 
with  a  notice  by  the  Trustees  of  the  defendant's 
marriage  settlement,  claiming  as  the  property  of 
defendant's  wife,  under  the  trusts  of  the  settlement, 
the  greater  portion  of  the  effects  seited.  Under 
these  circumstances,  the  sheriff  applied  for  the  pro- 
teaion  of  the  court. 

J.  A.  Carran,  appeared  for  the  trustees. 

S,  Armttnmgt  for  the  execution  creditor,  ad- 
mitted the  title  of  the  defeodan^a  wife,  and  w^ved 
all  claim  to  that  portion  of  the  effiBcU  which  be- 
longed to  her. 

PiooT,  C.B. — If  so,  you  should  have  withdrawn 
your  claim  long  before  this,  and  not  have  put  all 
parties  to  the  expense  of  coming  before  the  court 
for  what  might  have  been  as  well  done  out  of  it. 

Coatee  for  Sheriff. — We  are  entitled  to  our  costs. 
Scatee  v.  Sargeeon,  (4  Dow.  P.  C  331) ;  Cotter  v. 
Bank  ofEnglandy  (3  M.  ft  Scott,  18a  The  exe- 
cution creditor  has  taken  it  upon  himself  to  point 
out  to  the  sheriff  the  goods  to  Iw  seized,  and  if  the 
sheriff  had  not  seized  them,  be  would  have  been 
liable  to  an  action. 

PiooT,  C.B. — If  an  execution  creditor  points  out 
to  the  riieriff  goods  which  he  knows  at  the  time  not 


to  belong  to  the  defisndaiit,  and  tits  iberifftliei, 
comes  here  for  protection,  we  can  andmuiid  tw* 
he  should  be  entitled  to  his  costs.  Bat  if  iIk  iberifi, 
acting  bond  fide^  is  under  the  impreswm  that  the 
property  belongs  to  the  defendant,  sod  ^  tbe  eu. 
cution  creditor  acta  under  a  similar  imptw^j^ 
neither  of  them  is  to  blame,  and  it  u  not  s  caiela 
visiting  any  party  with  costs.  We  are  of  ojniioa, 
however,  that  the  sheriff  is  entitled  to  the  coiti  «f 
his  attendance  here  to-day — that  atteadiiKs  hinu 
been  rendered  necessary  by  the  pertinsa^  «! 
execution  creditor  in  not  withdrawing  iusdiiathai 
he  ascertained  the  rights  of  the  clidmtnii,  ad  u 
that  respect  the  ahoriff  stands  on  the  sswlbai^ 
as  the  olaimant,  and  both  are  entitled  u^i^t^ 
execution  ereditw  U>  the  ooats  iucorred^t^ 
5th  day  of  petober,  when  the  ri^ts  of  dw 
auta  were  ascertained. 

MacNhl  «.  MacNkii* — Noe.%. 

PraOice^Rttargimg  time  for  mofa'ar  sa  ewtii 
MnderS^4  FSaft  10S,«.63. 

The  court  hoe  juriedictum  under  <ft«  3  4  c 
105,  s.  63,  to  enhiTge  the  term  Jbr  atiitr^, 
making  (ActV  award  after  the  time  Kai  apind, 
even  Aough  the  deed  of  euhmitnon  tmimt  1 
claute  empowering  the  arbitratan  to  aUad  A» 
term  from  time  to  time* 

J.  Pennefather  moved,  on  bdialf  of  dw  plaintiftto 
enlarge  the  time  for  making  the  awsrd  a&dtr  tbr 
following  droumstances.  A  dectaratloo  bad  litci 
filed,  in  Michaelmaa  Term,  1846— the  caw  of 
action  bang  to  the  amount  £86,000^  ud  ii. 
volviog  oompUoated  acoonnta.  It  was  to 
refer  the  matter  to  arlntration.  After  tbs  <m 
for  making  the  award  expired,  the  arbimMin 
consent,  extended  tlie  time  to  August.  It  appcind 
that  various  delays  occurred,  chiefly  00  tlie  pirtof 
the  defendant,  who,  wlien  that  time  ezpir«d,n&ied 
again  to  enU;^  it.  Counsel  relied  on  S  &  4  Vie. 
105,  s.  63. 

ffickey  contra. — The  court  hu  no  juriidietioa 
to  enlarge  the  time  under  the  section  referred  to. 
That  section  does  not  apply  to  esses  when  tbe 
power  is  reserved  by  tlie  deed  of  subsuinoa  to  tbe 
arbitrators  to  extend  the  period  from  time  (0  tine. 
The  deed  of  submission  contains  full  poventotbe 
arbiteators  to  extend  the  time  for  lumaf  tbcir 
award,  and  the  act  applies  only  to  mm  mM 
deeds,  which  are  without  any  such  provinon.  len- 
bert  V.  Hutchinton,  (2  H.  &  G. 859) ;  /)m  *.  AnK 
(7  Dow.  P.  C  539.) 

Penrnja^  in  reply  ^Uoder  the  6M  wdii^ 
the  plaintiff,  having  signed  the  snboiiaiiw,  hu  ao 
power  to  proceed,  unless  the  ooort  eiteodt  the 
time ;  and  therefore  if  the  court  has  no  juriidicuoD, 
his  claim  is  effectually  barred.  {Lefrog,  Br-Thil 
is  not  so,  fur  the  restriction  on  tlie  platotifi  pro- 
ceeding continues  only  while  the  subBiissioo  iipeod- 
icg.)  But  this  very  point  has  been  exjmidy  ruled. 
Carbeiry  v.  Newenham,  (7  M.  ft  W.37d)i  UMt 
V.  Ru^rdeon,  (12  Jur.  473.) 

PiooT,  C.  B.— That  authority  enabUi  ui  to  dii- 
pose  of  the  case  at  once.  In  almost  ever;  deed  of 
submission  there  is  a  similar  claua^  eapoirefiDf 
the  arbitrators  to  extend  tbe  tioi^  andif  wewen 
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tc:3  narrow  the  operation  of  this  nection,  as  contended 
fic^Ci  it  would  be  in  effect  to  render  the  section  in- 

LwaoT,  B. — I  confess,  if  this  matter  were  ret 
i^teg^ra,  I  shonld  tie  disposed  to  agree  with  Judge 
f^sttenKHif  that  the  court  has  no  jurisdiction  in  cases 
ke  the  present ;  but  there  are  two  later  authorities 
t       other  way ;  and  though  I  cannot  see  my  way 
the  OMHtroetion  of  the  act  of  parliammt,  I  can 
it  very  dearly  to  follow  those  authorities. 


COURT  OF  CHANCERY. 
KxixT  V.  Benhisoh. — OcU  Sbth. 

Evidtnoe — defendant  in  timUar  inUrut  with 
plainiif—6  ^7  Vice,  86, 

TV  twidema  of  a  dejmdantt  teho  m^ht  have  been 
mtade  a  eo-ptaint^,  it  odmianbUJitr  ^  pUttntiff 
mmdtrAepnnino)uofthe9^7  VtccBB. 

The  testator  in  the  cause  devised  certain  lands  to 
his  dan^itm  Rebecca  Matilda,  and  Anna  Maria 
Sproale,  the  latter,  in  the  testator's  lifedme,  being 
aboot  to  Boarry  the  defendant,  Morgan,  the  testa- 
tor, by  a  codidl  to  his  will,  settled  her  portion  of 
the  land  to  her  separate  use  i  after  his  death  Re 
becca  Matilda  married  the  plaintiff  Harpur.  The 
bill  WM  filed  by  the  plaindff  Kelly  as  the  truatee  of 
Mra.  Harfor,  against  the  defendant  Bennison>  who 
had  been  the  agent  of  Mra.  Moi^an  and  Mrs.  Har- 
pur <mer  these  lands^  fbr  an  aooount  of  the  rents 
end  jproAla  reoriTed  by  him  in  that  capacity.  Mrs. 
timrpwt  tad  her  husband  were  puinti^  and 
Mr.  sum!  Mra.  Morgan  defendants.   Mra.  Harpur 
and  Mrs.  Morgan  took  as  tenants  in  common  undw 
the  will.    To  prove  the  reception  of  the  rents  and 
profits  of  the  lands  hy  the  defendant  Beonison,  the 
evidence  of  James  Morgan,  the  husband  of  Mrs. 
Morgan,  was  tendered  by  the  pIaiuti£Bi  and  objected 

JfonwAon,  Att^G.  with  CkritHath  <^C.  and 
F.  Sni&t  for  the  phunti^  dted  WwiS,  Row- 
(6  Haie,  183.) 

Grwew,  Q.  C.  with  Marttey^  Q.C.  for  the  defen- 
dant, Bennisoni  cited  Monday  v.  Gayer,  (1  D6  G. 
and  Mon.  18S.) 

LoBD  Cbamcbixub. — I  will  receive  this  evidence 
on  the  antheiity  of  Wood  v.  RotocUfi  decided  by 
Sir  Jamea  Wigram,  V.  C,  I  think  less  harm  will  be 
done,  by  reemving  than  by  excluding  it,  bat  if  the 
partiea  wish  I  will  give  them  an  oppoitunity  of  send- 
ing It,  if  they  be  so  advised,  to  obtain  the  opinion 
of  the  bwbest  tribunal  on  the  constrootion  of  this 
Act.  When  I  consider  its  language  and  intration, 
1  can  pot  DO  other  oonstruction  on  it  than  that  of 
V.  C.  ^^gram.  It  applies  to  proceedings  both  at 
law  and  in  equity.  If  the  section  stoppiad  at  the 
word  **reapectively"  in  the  first  part  of  the  proviso, 
the  efiect  of  that  might  have  been  to  exdude  the 
praetiee  of  this  Court  with  respect  to  the  examina- 
tioo  of  partiea  to  the  record  as  witnesses.  But  to 
prevent  that  qpnation  it  is  provided  **  That  in  courts 
of  Eqaitj  any  defendant  to  a  cause  pending  in  any 
aneh  eoort,  may  be  examined  as  a  witness  on  behalf 
of  die  plaintiiK  or  of  any  co-defendant  in  any  such 
CKum,  laving  jnsi  exoeptions."   If  it  stopped  there, 


there  would  be  more  difficulty,  but  it  goes  on  to  say 
*'  And  that  any  interest  which  such  defendant  so  to 
be  examined  may  have  in  the  matters^  or  any  of  the 
matters  in  question  in  the  cause,  shall  not  be  deemed 
a  just  exception  to  the  testimony  of  such  defendant^ 
but  shall  only  be  considered  as  affecting  or  tending 
to  affect  the  credit  of  mch  ddendant  as  a  witness.* 
Now  what  interest  ooidd  a  defendant  have  in  mat^ 
ters  in  the  cause  when  aumined  for  the  plaintiff? 
It  cannot  mean  an  hiterest  to  defeat  the  pUiintiff*8 
oae,  for  In  that  case  the  evidence  would  be  reoeiv. 
able  against  the  party  who  examined  him.  It  must 
mean  an  interest  similartothatof  the  plaintiff.  Then, 
if  we  admit  the  evidence  of  a  defendant  in  a  similar 
interest,  where  can  we  draw  the  distinction  ?  In 
the  present  case,  although  the  witness  has  not  an  in- 
terest in  the  actual  monies  to  come  to  the  plaintiff, 
he  has  an  interest  on  the  same  side  as  the  plaintifl^ 
for  the  bill  prays  the  payment  to  him,  or  to  his  wife 
which  is  the  same  thing,  of  monies  to  be  found  due 
on  taking  the  account  prayed  in  the  bill;  but  I  can- 
not read  the  Act  in  any  way  save  as  read  by  ffir  J, 
Wigram.  Perhaps  if  a  case  like  this  had  been  sug- 
gested to  the  Legislature,  th^  woidd  have  prevented 
any  such  arrangement  of  the  record,  to  uae  no  harsh- 
er term,  bdng  made  available  for  the  purpose  of 
admitting  evidence  which  would  have  been  excluded 
by  its  natural  and  proper  frame.  Bat  the  case  not 
having  been  provided  for,  and  the  authorities  upon 
this  point  bdng  balanced,  I  will  give  the  piefeieoce 
to  V.  C.  Wigram^  oonatruodon — I  shall  reedve 
tliis  evidence. 

lawia  V.  Kooaas. — Noo.  14. 

Emdenc»~~Stat.  6     7  Vic  Q^Co-DefeHdant.  ■ 
A  drfendani  claiming  under  a  deed  in^eached  by 
the  biU,  may  be  examined  in  export  of  that  deed- 
on  behalf  of  co'd^imdante. 

This  was  a  bill  filed  to  set  aside,  or  dedare  re- 
voked, a  voluntary  conveyance  by  which,  amongst 
other  provisions  an  annuity  of  £20  par  annum  was 
gruited  to  the  defendant  Byrne.  Byrne  was  ex- 
amined on  behalf  of  Cathenne  Hopkins,  another 
defendant,  in  support  of  that  conveyance 

J.  D.  Fitzgerald,  Q.  C  with  F.  Fittgeratd, 
offered  the  depositions  of  the  defendant  Byma 

Brewetert  Q.C^  with  Chrittian,  Q.C.  and  Druru, 
opposed  the  admission  of  this  evidence.  This  u, 
in  fact,  the  defendant  being  examined  for  himself. 
When  your  lordship  dedded  Kelly  v.  Benniton, 
Clark  V.  Wyburn,  (12  Jur.  613>  was  not  dted. 

LoBD  Chanckllor. — The  proviso  as  to  courts 
of  Equity  overrules  all  the  prior  aaving.  If  the  act 
be  defective.  Parliament  alone  can  remedy  it.  As 
I  said  in  Kefiy  v.  Bennieon,  I  must  take  the  words 
as  I  find  them.   I  eill  receive  this  evidence 


ROLLS  COURT. 

ToMUNsoK  V.  Cox.— iVtW.  3. 

Dm.urrer-~JI£i^oi»dor—Partiu~^D^aHwr9^ 
Ammidmtmt. 

A  hill  agmntt  an  executor,  to  carry  into  execution  the 
truste  of  a  will,  and  for  payment  of  an  annuity 
thereby  grwUedftUUtd  that  an  i^reement  had  been- 
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entei'ed  into  In/  th9  defettdant  with  one  E.  by 
tchich  he  wa»  to  pay  f  m  vtidannuUy,  and  that  cer- 
tain premitea  hadoeen  attwned  to  secure  the  $ame. 
That  after  the  death  ofE.  S.  M.  R.  procur- 
ed from  defendant  an  aatignment  of  aaidpre- 
mtm.  The  defendant  by  hie  anatber  stated,  that 
the  annuity  had  been  assigned  to  Atm  by  the 
plantijff".  The  bill  teas  then  amended^  and  pray- 
ed On$  assignment  shovid  be  dedaredfrawkdent 
and  void.  Held  upon  demurrer  that  the  case 
made  by  the  amended  biU  wtu  no  mi^oindert  nor 
wat  mere  any  departure  from  the  case  made  by 
the  or^^inat  oillt  it  betng  mnmetentfor  a  plain- 
tiff"  to  put  forward fitcis  wAtcA  tmoid  the  defence. 
Held  also,  that  upon  the  statements  in  the  biU  S. 
M.  R.  was  not  a  necessary  party,  although  she 
might  be  so  when  the  evidence  came  to  be  read  at 
the  hearing. 

The  biU  stated  that  John  TooiUdbod,  the  testator  in 
the  oaiuc^  by  will  bearing  date  the  30th  May»  1835; 
bequeathed  to  the  plaintiff  Patrick,  as  much  of  bis 
personal  property  as  would  parchaae  an  annuity  of 
£60;  and  by  a  codicil,  appointed  Uw  Rev.  WilUam 
Cox  (the  defeDdant)  sole  ffiweotor.  That  the  tea- 
tator  died  on  the  29th  of  June,  1835.  That  the 
will  was  duly  proved  by  the  defendant,  and  that 
plaintiff  was  informed  that  the  defendant  had 
entered  into  an  agreement  with  one  Edward 
Richardson,  whereby  Richardson  was  to  pay  said 
annuity  to  the  plaintiff,  and  as  a  seourity  for  payment 
had  assigned  certain  houses  to  the  d^^dant.  That 
on  the  13th  of  December,  1837,  after  the  decease 
of  said  Edward  Richardson,  Sarah  Maria  Richard- 
son his  widow  obtained  an  assignment  of  said 
houses,  and  that  some  small  sums  had  been  paid  on 
ft  ;eoQnt  of  the  annuity.  The  bill  prayed  that  the 
trusts  of  the  will  of  John  Tomlinson  might  be  car- 
ried into  execution.  That  an  account  might  be 
taken  of  the  sums  due  to  plaintiff.  That  the  defen- 
dant might  admit  assets,  or  that  an  aoconnt 
might  be  taken  of  the  personal  ratate  and  effects  of 
tlie  testator,  and  hia  assets  applied  in  a  due  course  of 
administration.  The  defendant  in  his  answer,  stated, 
that  by  an  indenture  dated  the  17tb  of  April, 
1  B')7,  and  made  between  plaintiff  of  the  one  part, 
HSd  defendant  of  the  other;  the  plaintiff  asbigiied 
the  said  annuity  to  the  defendaut,  who,  in  consider- 
ation thereof  covenanted  to  pay  for  the  lioard  and 
lodging  of  the  plaintiff.  The  answer  also  set  forth 
an  account  as  between  plaintiff  and  defendant,  by 
which  a  large  balance  appeared  to  be  due  to  the 
latter.  The  bill  was  then  amended,  stating  that 
the  annuity  given  to  the  plaintiff  was  in  said  will 
directed  not  to  be  sold  or  disposed  of  by  him,  as 
from  infirmity  of  vision  and  understanding,  plain- 
tiff was  without  knowledge  of  the  world.  That 
the  defendant  had  applied  to  his  own  use,  die 
money  received  from  Sarah  Maria  Richardson. 
That  the  plaintiff  was  Induced  to  execute  the  assign- 
ment to  defendant  by  fraud,  and  that  the  same  was 
void,  having  been  obtained  by  a  trustee  for  his  own 
benefit,  and  in  violation  of  the  testators  will.  The 
amended  bill  then  prayed,  that  the  said  indenture 
of  the  17th  day  of  April,  1637,  and  the  said  ac- 
count might  be  declared  void  as  against  the  plain- 
tiff, and  tliat  notwithstanding  said  indenture  of 
a»(»igument,  and  the  account,  t^t  the  plaintiff  might 


be  declared  entitled  to  said  annmty,  and  t^  ^ 
defendant  might  be  compelled  to  pay,  aadtoaeest 
to  him  an  annuity  of  £60  per  anuom,  pomut  to 
the  directions  contained  in  the  will  of  the  tatsior 
John  Tomlinson.  To  the  amended  IhII,  tlte 
dant  demurred.  "  For  that  the  relief  soagltt  In  the 
bill,  to  carry  into  execution  the  trusts  sf  U»  ^ 
of  John  Tomlinson,  and  tbe  aooounts  ssd  dirM* 
tions  therein  prayed,  and  the  further  nlisfM^ 
by  the  amended  bill,  that  the  indentmeftkalTiii 
m  Ajiril,  1837,  and  the  aoooont  ast  forth  in  d«b> 
dent's  answer,  should  bededared  firaodulat  ud  nii 
appear  to  relate  to  several  and  dittinct  mattery  ui 
which  ought  not  to  have  be«i  joined  togetlm,  gid 
that  Sarah  Maria  Richardson  should  be  s  pmi  ig 
the  said  bill,  inasmudi  as  it  is  stated  tharis,  'Utt 
she  obtained  tbe  re-assignment  in  bill  nwnlioui 
That  the  case  made  by  the  amraded  IkU  «»  a 
departure  from  that  in  the  original  bill,  iDuautli 
as  the  defendant  is  there  sued  as  executor,  vberm 
in  the  amended'btll  he  is  sued  as  trustee.* 

Martlfnfy  Q.C.  and  Dohhs  for  demurrer.— lo  in 
original  form,  the  tall  waa  simply  that  of  so  saHo- 
tant,  praying  for  payment  of  Ua  amnily;  b;  tke 
amended  bill  a  totally  diffbiMt  ease  is  nsde,  Hi 
relief  is  sought  againat  tbe  defendaot  n  tnatct. 
The  bill  prays  that  the  assigimant  to  Ub  btm  )m 
cestui^u  Pruttrnxy  be  »et  aaid^  tlusisacleira» 
joinder,  StUmdge  v.  Hyde,  (5  Mad.  1<«6);  CnspM 
v.  Mackay,  (1  My.  &  Cr.  619);  Wardi.Ikkt^ 
Northumberland,  (2  Anstr.  469).  Tlw  biUaua 
that  the  annuity  was  reconveyed  by  the  ddisdaii 
to  Sarah  Maria  Richardson,  now  she  noa  km 
been  aware  that  the  relationship  of  tnatee  ui 
cestui  que  trust  existed  between  the  pUiotfud 
defendant,  and  if  the  defendant  was  ootibleio 
pay  this  annuity,  she  could  be  decreed  lo  ^  it, 
she  is  therefore  a  neceasary  P"rty  to  tb  anolu 
bill. 

Hughes,  Q.C.  and  H.  Smythe,  m  support  rfthc 
bill  cited  Darty  v.  Beytogh,  (F.  and  K.  481)  oo  tin 
point  of  multifarlouauess. 

Master  of  ths  Rozxa. — Tbe  beqnot  to  Oe 
plaintiff  directed  that  tbe  annnl^  was  not  tola 
sold,  or  disposed  of  by  him,  aa  from  inpediMt 
vibiun  and  understanding  he  was  witbootkaoaMp 
of  the  world,  so  that  on  the  face  o(  tin*  ptcsdii^ 
the  trusts  which  Mr.  Cox  as  executor  undntook  u 
carry  into  execution,  and  the  iocapadtj  of  the 
plaintiff  with  respect  to  want  of  knowledge  if 
the  world  are  clearly  set  forth,  yet  with  foil  kaow- 
ledge  of  this  fact,  the  executor  fraodoM;  isd 
by  misrepresentation — such  being  tbe  HiieMst 
in  the  will,  which,  on  Uie  argument  of  tUiiaiir* 
rer  I  am  entitled  to  assume  to  be  true— ptocoRi 
to  hiipaelf  a  conveyance  of  thia  aDotutj.  Id  tto 
amraded  biU  there  is  no  departure  froii  tbe  cw 
made  by  tbe  orij^nat  knll,  it  merdy  geU  lid 

j  the  defence  set  up  by  tbe  answer,  and  if  a  finds' 
lent  instrument  be  set  up,  it  is  oompeteat  for  (be 

'plaintiff,  by  amendment,  to  put  forwaid snf 
that  will  avoid  the  defence.   I  am  entilledio  lotk 
to  ttie  answer,  for  tbe  purpose  of  asoeftatsiDg  if  it 

{  has  overruled  the  demurrer ;  but  I  csn  oal;  look 

1  to  it  for  that  purpose,  and  I  must  take  the  Mte* 
ments  in  tlie  amended  bill,  with  respect  to  tbe  »■ 

'signment  to  Sarah  Maria  Riobudioii,  without 
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ragwd  to  Cbofle  eontakied  In  the  answer.  The 
UKaneat  oa  the  paft  of  the  defendant  is,  that  the 
traaia  of  the  will  hare  been  fiilfllled  hj  the  pur- 
Hheee  of  the  annuity  by  him,  and  that  if  the  plaiu- 
accepted  of  this  arraBgemeot  in  satisfaction  of 
liM  l^acy.  it  deprives  him  of  his  right  to  IL  I  do 
not  condder  that  the  existence  of  this  second  in- 
strument  amoonts  to  a  satisfaction  of  the  plaintifis 
daim  nader  the  first*  there  were  some  dealings 
between  hiBi»  Richardson,  and  the  defendant,  when 
the  annnity  wasiparohased,  bab  this  does  not  se^ 
to  have  been  with  the  assent  of  the  platntiil^  and  I 
cannot  oooosive  how  the  trusts  of  the  will  can  be 
conaJdered  iiilfiUed  by  this  transaction  to  which 
the  plaintiff  was  do  party.  I  do  not  see,  therefore, 
any  facts  oa  tbefacec^this  will,  to  shew  that  these 
tnista  have  bean  carried  into  ezecittk»,  and  if  not, 
thsre  is  DO  ^roond  for  the  otgection  of  misjoinder, 
as  to  the  ol^eetion  for  want  of  parties,  putting  our 
ot  ooaridaration  any  pass^  rwd  to  me  frtun  the 
answer.  I  find  no  statonent  In  the  bill,  to  shew 
that  Blia.  Richardson  is  a  necessary  party,  the 
course  taiten  by  the  defendant  is  very  incorrect, 
for  I  am  forced  to  decide  this  demurrer,  linowing 
there  are  other  Cscts  in  the  case,  but  which  being 
contained  in  the  answer  are  not  properly  before 
me,  besides  the  («ayer  of  the  bill  is  simply  to 
carry  into  execution  the  trusts  of  tiie  will,  and  no 
relitf  is  prayed  agaiast  her.  I  do  not  now  offer 
any  opinion,  as  to  whether,  when  the  answer  is 
resd,  Mrs.  Richardson  nuiy  not  Im  a  necessary 
pai^,  hot  upon  the  vM;ae  statements  in  the  bill  I 
do  not  think  she  is. — Zfemwrrer  ocarruUd. 

TownsHEHD  V.  Barst. — Nov.  6. 

frsdios-  Afipointmtnt  of  a  r§cewer. 
PtndUig  a  eraHton  amt ;  a  pet^xm  wo*  pment- 
ad  u  JuitgnuHt  cramoTt  a  defhtiaant  m 
A*  nitt  for  a  raeatwr  over  the  lands  in  t&« 
pUadingt  mentioned.  Held^  that  the  pendency 
<^  the  evit  woe  not  n^kient  caiue  o^aintt  the 
appointment  of  the  receiver^  and  that  the  peti- 
tioner waa  piUtied  to  hia  coata- 

SheHodt  in  Uiis  ease  shewed  cause  against  a  con- 
ditiooal  order  for  the  appoiotment  of  a  receiver. 
The  petition  was  presented  on  the  12th  of  June 
hit,  on  the  7th  of  Mandi  previous,  a  bill  had  been 
filed  fiv  a  recover  over  ttie  same  lands.  To  this 
sidt  the  dflliBodant  waa  a  party,  and  had  been 
aarved  with  notioe  of  the  prooeedings.  It  is  not 
Mated  fa  thb  petition  that  the  oanse  was  pendiiw, 
B«r  is  thm  uy  allegation  that  it  waa  not  proper^ 
ooodnoted;  A  oooeent  was  entered  into,  in  tiiesuit, 
thstifthe  answers  were  not  filed  before  the  SOth 
of  October,  tbe  hill  should  be  taken  as  confessed, 
and  a  reoeiTer  appointed,  and  accordingly  on  the  4th 
of  November,  the  answers  not  having  been  filed, 
tlw  bill  was  taken  pro  conftsao  and  a  receiver  ap- 
pointed over  these  laodK.  The  petitioner  should 
bsve  iafomed  the  court,  that  tite  suit  had  been 
iastitoted. 

C  Sdbf,  eontra. — The  answers  were  not  filed 
on  the  Itfth  Jvoe^  when  the  petition  was  granted, 
sad  we  had  no  meana  of  compelling  the  plaintiff  to 
proceed  in  the  eause. 

Hasru  or  Roixi,-— I  do  not  think  I  can 


reAise  the  oosta  this  petition ;  when  a  suit  is 
pmding,  if  anotiim'  auditor  ahould  file  a  bill,  I 
could  not  stay  proceediras  until  a  decree  is  obtain* 
ed,  it  would  be  very  demrable  that  some  alteration 
should  be  made  in  Uie  practice.  In  the  incumbered 
estates  act,  there  is  a  provision,  I  believe,  that 
pending  any  proceedings  under  it  no  suit  can  be 
instituted.  I  must,  however,  take  the  case  as  I  find 
it.  Tiie  only  cwder  I  can  make  is  to  extend  the 
receiver  already  appointed  in  tiie  suit  to  tbe  peti- 
tion matter. 

Rbad  v.  Ddbuh,  Dvitdbdm,  and  Ratbtabham 

COMFAHT.  Nov.  7. 

Practice — Evaaive  anawer — Side  bar  rule  to  elect. 
If  a  pUunt^  proceeds  at  law  and  in  equify, 
a  defendant  canhott  itnmediatefy  after  a  ah(^t 
or  evaaive  tmawef,  enter  a  aide  bar  rulet  caUingr 
on  the  plaint^  to  elect,  atuA  a  rule  ia  entered  at 
the  peril  2u  defrniUmtt  and^  f^Mm  asception 
the  antwer  ia  found  not  to  be  full,  the  rule  will 
not  be  effectual 

This  was  a  motion  shew  cause  agunst  a  side  bar 
order  to  elect  entered  by  the  defendant.  The  bill  in 
this  ease  was  filed,  to  compel  tbe  specific  perfor- 
mance of  an  agreement,  for  the  sale  of  certain  pre* 
mises.  On  the  7th  of  April,  1848,  the  defendants 
filed  their  answer,  to  which  the  plaintiff  excepted 
for  insofficiency,  on  the  13th  of  June  a  further 
answer  was  filed,  and  on  the  same  day  a  side  bar 
rule  was  entered  by  the  defendant,  that  the 
plaintiff  shoitid  dect  whether  he  would  proceed 
at  law,  or  in  equity.  On  the  16th  of  Jane,  notice 
of  motion  WM  aerved  by  the  plaintift  to  sat  aside 
this  order  for  irregularity,  and  on  tiie  same  dayi 
notice  of  exception  to  the  second  answer  was 
served.  TUs  exception  was  allowed,  and  a  flu^ 
ther  answer  put  in,  before  the  notice  of  the  Ittth 
of  June  came  on  to  be  moved }  on  tl»t  motion  Ids 
Honor  directed  that  the  plaintiff  should  be  at 
liberty  to  serve  a  notioe  of  motion,  and  shew  cause 
agaiast  the  side  bar  order ;  instead  of  serving  this 
notice,  the  plaintiff,  by  mistake, — served  notice  of 
an  application  for  a  reference  to  the  master,  to 
enquire  whether  the  case  was  a  proper  one  to  put 
tbe  plaintiff  to  his  election. 

BrewateTy  Q.C.  with  H.  Weat. — The  practice  in 
England  ts  to  enter  a  side  bar  rule.  That  the  plain- 
tiff shall  elect  within  eight  days  after  serving  notice, 
(1  Dan.  Cb.  Pr.  791).  The  practice  in  this  country, 
as  settied  by  BoU^er  r.  SedM{9 1.  £.  R.  37),  is 
to  «iter  a  rule  forthwith  after  answer,  that  the 
plaintiff  shall  elect  in  mriit  days,  this  role  is  to 
be  entered  at  the  peril  of  ttie  defendant,  and  if  tho 
answer  should  be  insuffident,  the  rule  is  a  nul- 
lity, for  until  full  answOT,  it  is  impossible  for  the 
plaintiff  to  know  whether  he  will  elect.  In  the 
present  case,  if  no  farther  answv  was  pot  in,  the 
case  would  be  as  if  there  w^  none,  how  then  can 
it  be  said,  that  because  a  party  afterwards  files  an 
answer,  the  side  bar  rule  is  to  be  oootinued  as  if 
tbe  answer  was  full  in  the  first  instance. 

Butt,  Q.C,  and  T.  Barley,  contra.— A  sufficient 
answer  is  now  filed  to  support  this  side  bar  order, 
according  to  the  case  of  HoUyer  v.  Hedg^  there 
is  no  condition  annexed  to  tiie  entry  of  the  rule. 
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The  notice  k  irregular,  by  the  notioe  ef  S9th  Jolyi 
pUntiff  wdu  for  a  refereoce*  and  complies  with  the 
aide  bar  wder,  and  if  tMa  order  is  now  set  aside* 
be  wotitd  be  entitled  to  eDter  it  agaiD  without  any 
objectioD.  This  is  a  clear  case  to  put  the  party  to 
his  electioii)  the  proceedings  at  law  and  equity  are 
for  the  same  matter. 

Masteb  of  the  RoijI.8. — The  former  practice 
in  England  having  been  found  inconvenieut*  was 
altered  by  the  general  orders  of  1830,  since 
adopted  in  those  of  1645,  At  the  end  of  eight 
days  after  answer,  a  defendant  may  now  enter  an 
imniediate  rule  calling  on  the  plaintiff  to  elect. 
The  question  I  had  decided  in  Holder  t.  Hedges, 
was,  whether  the  side  bar  rule  to  elect  could  l>e 
entered  in  eight  daya  after  answer,  or  was  to  be 
postponed  for  six  weeks,  the  time  the  plaintiff  had 
to  except,  and  thm  was  no  case  on  the  books  in 
which  the  point  had  been  expressly  dedded,  and  I 
conridered  H  more  convenient  to  make  the  practice 
here  and  in  England  as  nearly  in  conformity  as 
poesiU^  bnt  it  never  was  intended  that  a  party  was 
to  be  at  liberty  to  put  in  an  evasive  answer,  and 
call  upon  the  plaintiff  to  elect.  The  plaintiff  should 
^not  be  obliged  to  do  so,  until  he  sees  what  defence  i 
is  made.  A  defendant  ought  to  know  if  answer  is 
short,  and,  whether  it  is  or  not,  the  rule  is  taken,  at 
the  peril  of  the  defendant.  I  will  not  now  dedde 
whether  it  is  necessary  to  enter  a  new  side  bar  rule 
for  the  effect  of  the  notice  of  motion  by  the  plain- 
tiff's calling  for  a  reference  is  to  treat  the  answer 
as  sufficient,  and  it  would  not  be  Feasonable  to 
allow  an  amradment  of  that*  On  tius  notice  of 
motiim  for  the  purpose  <rf  setting  aride  this  rule, 
wbidi  raises  the  real  question  between  the  parties, 
I  will  act  apon  the  plaintiff' s  own  construction  of 
tin  order,  and  treat  it  as  if  the  eight  days  com- 
menced upon  the  9th  of  July.  I  will  malte  the 
order  of  reference  in  the  words  of  the  case  of  Milli 
v.  Fry,  (3  Ves.  &  B.  9,)  and  after  the  report  I  will 
dispose  of  the  costs  of  the  motion.  It  is  not  neces- 
sary to  decide  whether  a  second  side  bar  order  is 
necessary,  that  otyecUoo  having  beeu  waived. 

RlCBAHDSON  V.  AnSTEN. — NoV,  13. 

Practice — Receiver. 
A  biU  ^filed  to  raiae  the  amount  of  a  judgment  was 
taken  pro  confesso ;  motion  for  a  receiver grtmtedf 
although  the  biU  did  not  proy  for  a  receiver, 

.  Jchne  flOOTed  for  a  receiver. — The  bill  in  this  case 
was  filed  to  raise  tha  amount  of  a  judgment  and  had 
been  tdten,  pro  eot^eeo^  against  John  Ansteo,  the 
principal  defendant.  An  answer  had  Iwen  filed  by 
Um  sinee  the  order  was  made. 

Pitt  Kennedy^  for  John  Ansten,  the  inheritor. — 
This  motion  should  be  refused ;  there  is  an  answer 
en  the  file,  and  if  it  is  not  regular  the  plaintiff  sliould 
apply  to  have  it  taken  off  for  irregularity. 

Cheyne  for  McCarthy,  a  mortgagee. — In  this  case 
a  receiver  cannot  be  appointed  as  the  plaintiff  does 
not  pray  one  by  his  bilL 

Johns. — The  case  of  Malcolm  v,  Montgomery^ 
MolL  5U0v)  decides  that  it  is  not  necessary  to 
pray  for  a  receiver. 

Kennedy. — The  ease  of  Meredith  v.  Wise  (1 
MulL  2ti,  uot^)  decides  the  contrary. 


Masteb  of  thb  Roixs^^  tUs  esn  I^ 
grant  a  receiver.  The  bill  prays  fiirastl^aBl^ 
inbeiitor  has  no  ri^  to  oppose  the  s^ificiliesiH 
for  the  mortgagee,  it  wiU  be  Cor  Us  bcwfit  10  Mail 

the  rents. 

H01.ONT  «.  (yBBEBir. — ^NoT.  IS. 
Practice — ^tfnsss — Re-eMmieelim. 
Where  by  mistake  of  li«  ejtamimer,  a  aiteasa 
not  examined  to  two  iniermgatorus,  s  rtumj 
nation  was  ailowed  ^Ur  piMieatkm  hei  fmii 
and  the  cause  woe  set  dtmn  /or  immg. 
Gayer,  Q.C.  applied  that  Mr.  KoHestoas,  iiias 
for  the  platnti^  might  be  eumined  as  to  In  al^ 
tional  inteiTogatories,  pnblieatioa  hansgfaai 
By  mistake  of  the  examiner,  the  witaaikiitMi 
examined  to  the  eighth  and  ninth  inlenegitiriHwK 
and  the  error  was  not  discovered  c31  after  ^ 
cation,  had  passed,  on  the  2d  of  October.  ObAi 
following  day  the  cause  was  set  down  for  kaiy , 
and,  on  the  24th  of  October,  notice  of  tbepratf  , 
application  was  served.   A  oooseat  had  bmf»,, 
pared  by  the  plainUI^  bat  the  defindsathididM , 
to  sign  it.  , 
Gayer,  with  B.Rkimrde. — Thisisap^ffaaL 
for  the  court  to  permit  the  witness  to  beeuna^ 
If  the  mistalLe  originated  with  the  exaimocr,itiiil| , 
duty  of  the  court  to  grant  the  applicatioB,  Adift  , 
Curtie,  <1  Vo.  Ex.  C,343>. 

J.  Greene  eontra. — It  is  stated  that  Ik  rioy, 
tokl  the  examiner  that  it  was  not  sijiiisiri  thtii ; 
should  be  examined  to  tboae  IntenagHom;  >i 
although  this  ia  denied  by  Hr.  RoUsrtsa^  ti«a> 
miner  should  be  sent  for  to  asosraun  boiillsU 
is ;  this  was  the  concse  adopted  in  hpm  % 
Mitchell,  (5  Ves  297.)  In  all  the  cases  in  ftabi 
re-examination  has  been  allowed,  it  hssiffad 
by  affidavit  that  the  depositions  have  not  bfOiMa 
Mastbb  of  the  Roua — IntUsasetefU^ 
tiff  end  his  solicitor  are  free  from  all  Uust  Ik 
list  of  witnesses  was  handed  to  than,  and  mMfl 
them  Mr.  Rollestone,  who  wae  to  bt  ouiaci  e 
the  tenth  and  eleventh  tntem^tories ;  bii  saC 
examined  was  elearfy  a  mistake.  I  eosodff  ilt 
case  of  Ingram  v.  MitckeU  does  not  tippij  Tb 
application  does  not  require  any  aathoriqFiBMff'l 
of  iL  I  have  no  heaitation  in  making  the  via, 
exoept  so  far  as  the  notice  aeeks  ooits  igiiM  >^ 
examiow  ;  for  in  a  case  such  as  this  I  «iU  be  ^ 
to  make  the  officer  pay  costs.  The  exanuocr.  tc- 
ever,  should  be  cartful  not  to  take  snj  <na» 
from  the  witnesses,  for,  if  any  wium 
answOT,  it  is  tiie  offioer's  duty  to  report  ikssw 
to  the  court,  and  the  witness  weiw  be  Uk  to 
attachment.  I  cannot  make  the  defiaA*  P7 
cosU  because  he  would  not  mfft  the  miA 
however,  1  will  not  give  liim  any  eoKs  of  qfOt 
on  the  awtioa. 

KsLLT  V.  Fox. — Nov.  14 
Practice—Witnese—Order pro  , 
A  dejendant  agauiet  whom  an  order  Asi 
to  take  the  bill  pro  confeeva,  mey  bt  uemdu 
a  mritnesson  the  part  of'the plamd^. 
This  was  an  application  on  behalf  uf  ibe  pl»B" 
for  liberty  to  examine  a  defendaat  igiisit*^ 
the  bill  had  been  taken  pro  een/ina 
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/WMy«Mfc— Then  i»  no  diraet  authority  io 
rapport  of  Una  motioOi  but  it  falls  withia  the  prin- 
ciple of  the  rale  as  Ii^  dowa  by  Lord  Laogdal^ 
ID  tbe  case  of  Solm»$  t.  Jfwyor  o/* Arunttel,  (4th 
BeiT.  15S,  33&)  By  allowing  the  bill  to  be  taken 
fro  aMfga$at  the  defendaDt  in  point  of  fact  admits 
tbe  truth  of  the  allegatioDS  contained  in  it.  and  it 
cannot  nov  in  any  way  affect  htm  to  be  examined 
u  a  witness  to  those  statements. 

Hastxb  or  THE  R0U.S. — I  have  made  one  order 
of  this  kind  doce  1  sat  berCt  and  I  then  felt  the 
difficol^  of  there  being  no  authority  00  the  point ; 
boweveri  as  I  oonsider  thia  application  falls  within 
dw  priaciite  of  the  case  referred  to,  1  will  make  the 
ordsr. 

— • — 

EQUITY  EXCHEQUER^Nov.  7. 
In  the  matter  of  A.  B.  wking  to  put  m  tuit  ih» 
Ubel  bond  ontergd  into  Ay  C.      (laio  proprietor 

 ,J  and  E,      G,      for  the  recovery 

tfts  iamagea  and  eowte  recovered     the  taid  A^. 
agaimtt  the  taid  C,  D^Jbr  the  pnntif^  and  pwfr- 
UJdHg  of  a  tibel  of^  and  eoneeming  the  smtf  A. 
B.  in  emd  paper. 
Pmetke—Omrte  ffprocteding  under  \W.A,c.  73, 
t,Z.Uwi0rAeMHaiiA»co¥irtwUlonUf  grant 
a  eoiu^iomal'  order  m  the  Jtnt  MuAmcsy  wAteA 
swsf  be  tervod  on  Ms  Attonuy^eiuraL 
Edward  Galway  nwved  for  Uberty  to  pot  In  suit 
the  Kbel  bond  of  C.  D.  and  hb  sunrties,  nnder 
1  W.  4,  e.  73,  a.  1.    The  affidarit  stated  that 
A.  B.  had  obtained,  as  of  Trinity  Term,  1848, 
K  jadgnent  in  the  Queen's  Bench  against  C.  D., 
late  proprietor-  of  a  certain  newspaper,  for  £500 
damages  and  costs,  in  an  action  for  libel  against 
C.  D.  That  A.  B.  had  Issued  a  Fi.  Fa.  accordingly, 
flDd  there  was  a  return  of  nulla  bona ;  that  de- 
fendant had  no  goods  or  chattels  to  satisfy  the  con- 
^tioa,  nid  that  deponent  had  receiTed  letters  pur- 
porting to  have  been  written  by  the  defendant, 
statiog  that  the  defendant  was  unable  to  satisfy  tbe 
judgment,  and  that  deponent  believed  defendant  to 
be  Id  insolvent  circumstances,  and  tbe  amount  of 
jodgnwDt  would  be  lost  onlesa  the  libd  bond  was 
put  in  suit  against  C.  D.  and  his  sureties. 

Per  CvBr— Take  a  conditional  order,  to  be 
■erred  on  the  Attorney-general,  C.  D.,  and  the 
sureties. 

— • — 

QU£EN*S  BENCH^HxCBABUfAs  Term. 

AnMEE  V.  COHLAN. — Noih  7. 

PhuHMg — Cottemmt  ogaiMM  AUemaUoit — Penai 

Tttt—iMili^  ^asfwiw»— 1 1  Ann.  Ir,  a  £. 
DtdanOion  HaUd,  that  J.  K.  covenanted  with  O. 
A  art  to  «s«^  certain  prami$e$t  without  hie 
coaieaf  m  sM-ttwy,  and  m  ooss  o^  sacA  ateign- 
mmt,  that  it  eh^Ud  be  tawful  for  G.JU  to  re- 
enter, "  or  to  charge  J.  A.  ctouble  the  reserved 
yearUf  reni."   Held  on  tpecial  demurrer,  that 
thi  auignM     J.  K.  was  not  liable  upon  thecove- 
smf,  a$  eet  forth  in  the  de(^ration, 
CovsBART  by  lessor  against  assignee  of  lesse& 
Declaration  stated  that  by  indenture  of  release 
bearing  datc^       the  plaintiff  demised  certain  lands 
to  one  John  Kelly,  his  heiia  and  assigns,  for  a  term 
of  two  lives  and  21  years,  at  the  yearly  rent  of  £70, 


payable  half  yearly.  "  The  declaration  then  stated 
a  covenant  "b^  the  said  John  Kelly,  his  hetrs,  exe- 
cotora,  adminutrators,  and  assigns,  that  he  or  they 
should  not  during  the  said  term  demise,  or  assign 
the  said  landa  without  the  consent  in  writing  of  the 
said  plaintiff,  his  heirs,  or  assigns,  and  in  case  such 
letting  or  agreement  should  be  made,  that  the  lease 
was  to  be  void,  and  that  it  should  be  lawful  for  the 
plaintiff,  his  heirs  or  assigns,  to  re  enter  upon  the 
demised  premises,  or  to  charge  the  said  John  Kelly 
double  the  said  reserved  yearly  rent,  to  be.  recover- 
ed in  like  manner  as  the  said  reserved  yearly  rent, 
at  the  optim  of  the  plaintiff.**  The  declarattoo  then 
stated,  *«that  John  Kelly  devised  bis  intnest  in  the 
premises  to  the  defradant  and  died  i  that  the  defen- 
dant entered,  and  that  such  assigninent  was  made 
without  the  consent  in  writing  of  the  plaintiK  By 
virtue  of  which  said  premises,  the  plaintiff  became 
entitled  to  doable  Uie  aidd  reserved  yearly  rent* 
The  defendant  demurred,  and  asrigned  for  cause ; 
First,  that  it  appears  upon  the  said  dedaration,  that 
the  double  rent  in  the  declaration  mentioned,  was 
to  be  charged  against  John  Kelly,  and  not  against 
hia  assignee  ;  secondly,  that  according  to  the  terms 
of  the  said  indenture  the  said  John  Kelly  alone 
was  to  be  charged  with  the  s^  double  rmt. 
Joinder  in  demurrer. 

Keman  and  J*  J>.  Fitzgerald^  Q.C.  in  support 
of  tbe  demurrer. — The  declaratifm  id  this  case, 
does  not  aver,  that  a  covenant  was  entered  into  by 
the  assignee  himself,  or  by  any  one  on  bis  behalf. 
It  is  a  rule  of  pleading,  that  all  those  parts  d  the 
contract,  which  are  material  for  the  purpose  of  en- 
abling the  court  to  form  a  just  idea  of  what  the 
oontract  actually  was,  ahotild  be  stated  with  cer- 
tainty and  predsiwi,  Blakeu  v.  Duron,-  (S  Bos.  and 
PulL  321);  Andrew  v.  fV&t^uad,  {19,  East  lOS) 
The  dedaratioo  states  a  covenant  to  diaige  John 
Kelly,  and  not  the  assignee  of  John  K^ly;  the 
plaintiff  was  bound  to  aver  in  his  declaration  a 
covenant  on  tbe  part  of  the  defendant.  Tbe  as- 
signee is  not  liable  upon  the  lease  as  stated  in  tbe 
declaration ;  in  fact  no  breach  is  averred,  and  it  is 
not  stated  for  what  time  tlie  double  rent  was  to  last. 

Hamilton  SmyOiey  and  Napier,  Q.C.  contra. — It 
must  be  admitted  that  it  ought  to  appear  In  the  de- 
claration, that  the  covenant  was  entered  into  on  be- 
half of  the  assignee.  The  covenant  is  clearly  binding 
upon  John  Kelly,  his  heirs,  executors,  and  adminis- 
trators, and  the  assignee  becomes  liable  by  the 
operation  of  the  lltn  Ann.  ir.  c  3,  s.  6.,  enacts 
"  that  all  and  every  person  and  persons,  who,  from 
and  after  the  25th  Of  march,  1712,  shall  take  any 
asHgnment  of  all  the  residtie  of  any  term  of  year^ 
or  ufe  OT  Uvea,  their  exeeutora  or  administrators, 
shall  be  liable  to  all  the  covenanta  whereunto  the 
lessees,  thnr  executors,  and  adminiatratns,  were 
liable  by  or  by  virtue  of  tbe  said  leases,"  a  statute 
peculiar  to  this  country.  The  legal  effect  of  the 
lease  is  to  charge  the  lessee,  and  the  assignee  is 
charged  by  force  of  tbe  statute.  If,  therefore^  the 
assignee  is  liable  to  all  tlie  covenants,  the  assignee's 
liability  is  co-extensive  with  tbe  lewee's.  Earl  of 
Lucan  v.  Gildea,  (2  Hud.  and  Br.  685).  This 
statute  came  under  the  oonsideratlou  of  this  court 
the  case  of  Orogan  v.  Magan,  (At.  and  N.  366  ; 
s.  c  2,  Jones,  307),  and  it  was  there  held,  that  the 
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statute  made  the  aaaignee  liable  to  all  the  oove- 
naots  oontained  in  the  leate,  to  which  the  lenee 
vaB  liable.  It  is  for  the  court  to  oonitrue  the 
covenant  (Moor*^  J. — We  have  not  the  materials 
tollable  OS  to  construe  the  covenant,  you  might  have 
set  out  the  deed  in  hac  verba.  Biaekbume,  C.  J. 
— Have  you  not  rendered  it  ambiguous,  to  say  the 
least  of  It,  by  the  manner  you  ^ve  pleaded  the 
deed,  b  It  anffidently  certain  ?)  In  Tat9m  v.  Chap- 
lin, (fi  Hen.  Bl.  198,  the  araignee  vas  held  bound 
though  not  named  i  Cbefcam  v.  Cock,  (Cro.  Jac. 
1S5).  is  to  the  same  effoct 

«/*.  D.  Fitzgerald  Q,C.  was  not  called  on. 

Blackburnb,  C.  J. — We  think  the  special  de- 
murrer well  founded ;  we  are  not  at  liberty  to  put 
any  other  construction  upon  this  contract  than 
what  is  set  out  upon  the  pleading,  and  reading  it 
■imply  B8  we  find  it,  are  to  decide  upon  the  mean- 
ing of  the  covenant.  John  Kellyi  the  lessee,  binds 
himself  not  to  assign  the  premises,  unless  with  tlie 
ooDsent  in  writing  of  the  plaintiff,  the  lessor,  and  in 
the  event  of  a  partioolar  breach  of  this  covenant, 
Uie  partiea  have  provided,  that  it  shall  be  lawful 
for  Uie  Iflsaor  to  re-enter,  or  to  charge  John  Kelly 
with  double  the  vent ;  are  we  to  infer  that  thia  was 
to  charge  John  Kelly,  his  heirs,  executors,  and 
adminiatratora  7  The  words  John  Kelly  stand  here 
alone,  and  it  Is  quite  posrible  that  die  party  may 
have  intended  only  to  chai^  John  Kelly ;  there  u 
nothing  in  law  to  prevent  his  entering  into  such  a 
contract.  We  give  no  opinion  as  to  whether  this 
penal  rent  was  to  be  payable  during  the  term. ' 

Jut^mant  Jbr  <Ae  deftndaaU. 

Fat  t.  Mohpht. — Nov.  8. 
Taxatwn  of  cosU — Fee$  to  oounseL 
This  was  an  application  on  behalf  of  the  defen- 
dant, that  the  officer  may  be  directed  to  review  his 
taxation,  on  the  gronnd,  that,  In  taxing  the  plain* 
tiff's  costs,  as  between  party  and  |arty,  he  allowed 
the  fees  of  the  three  connsel  of  the  inner  bar,  en- 
gaged in  the  case,  and  disallowed  the  iee  of  the 
oonnsel  of  Uie  out»  bar. 

Wright  in  support  of  the  motion,  submitted  that 
as  it  wa4  indispensable  that  a  member  of  the  ontor 
bar  should  be  employed,  the  officer  in  taxing  the 
costs,  ought  to  have  included  his  brief,  and  should 
not  have  allowed  the  ftes  of  the  three  Queen's 
counsel. 

J.  J).  Fitzgerald,  contra. — The  taxing  officer, 
in  his  report,  has  certified,  that  from  the  impor- 
tance of  the  trial,  and  the  number  of  witnesses  ex- 
amined, he  did  not  consider  that  the  fee,  paid  to  the 
third  Queen's  counsel  was  too  large  for  the  junior 
counsel  employed  in  the  case,  and  he  therefore  in- 
creased the  fee  on  his  brief  to  that  sum. 

Per  (^riam. — We  cannot  accede  to  the  prinoiple ; 
upon  which  the  officer  has  acted.  Aeoording  to ' 
tlie  course  of  the  court,  the  plaintiff  would  have 
had  a  right  to  charge  for  a  counsel  of  theontCTbar, 
and  the  officer  when  taxing  the  oosts,  ought  to  have 
included  his  brief,  and  only  allowed  the  fee  mariEcd 
thereon.  We  do  not  say  that  the  officer  would 
have  acted  wrong,  if,  in  the  exercise  of  his  discre- 
tion, he  had  also  included  the  briefs  of  the  three 
(»uusei  of  the  inner  bar.   Let  the  brief  held  by 


the  junior  counsel  in  this  case^  be  prodootd  bdbn 
officer,  and  let  Uie  anotut  be  ndneed  to  the  &i 

mariced  thereon. 

Lsssu  CAmBoix  v.  DzrajM—Ifov.  10. 

Praetiee—n^liVie.e.iS—Arred. 
The  plaintiff'  ie  entitled  to  iewe  a  capias  id  n6t- 

fadendum  for  the  coat*  of  an  efedmeni^  sAtn 

they  exceed  £10,  although  nomuud  dam^  an 

included  in  the  fw^^ment. 
Toumeend  MacDermott,  on  behalf  of  the  l«iKir  of 
the  plaintiff,  moved  that  the  officer  of  the  eoort  Iw 
directed  to  issue  the  writ  of  in  tUi  tsuie. 

It  was  an  ejectment  on  the  title  in  which  tW  plus, 
tiff  obtained  judgment,  and  the  costs  lud  btci 
taxed  to  £55.  The  damages  being  noonul  ^6i) 
The  officer  refused  to  allow  the  execution  to  Jmo^ 
alleging  that  under  the  11  ft  IS  Vic  a  88,  see.  1, 
the  defendant  could  not  be  arrested  wlun  tlis  na 
neoovered  by  the  plafai^,  excluMve  of  eofti,  «■ 
under  £10.  Counsel  oontendcd  that  tJwflfien'i 
oonstructioD  of  the  aet  oonld  ooi  be  snstslBed ;  the 
latter  clause  of  the  first  section  {novided  thst  so 
writ,  or  process  to  arrest  a  party  for  costs  ibould 
issue,  where  they  did  not  exceed  £10.  Hwint 
olauae  could  not  have  been  intended  to  apply  to  tlie 
case  of  an  ^eotmMit  where  the  Ca  Sa  'maet  mb- 
stantially  for  oosts,  the  damages  being  only  DonmuL 
The  construction  attempted  to  Im  pitf  upon  tliii 
section  is  quite  inconsistent  with  Uie  policy  ud 
objects  of  the  act,  and  would  lead  to  nvultt 
oontem^ated  by  the  legislature. 

HooftB,J>  having  oonerred  with  theotbvsMH* 
ben  of  tiu  oonrt— Onirr  granted. 

— ♦ — 

EXCHEQUER  OF  PLEAS. 

Babkbr  v.  Fiaois  and  Anothxb. 

Bill  of  Exchange— Averment  of  IndortemaU  k 

F'trm—Ballv.  Gordon,  9  M.ti  W.oeernUd. 
The  dedaration  allied  that  directed  hit  m 

of  Sjeehat^  to  certain  pertoni  trading  uzJer 
toe  nam*,  at^,  and  Jirm  of  F.Sf  Co.,  ^  end 
<Aat  the  taii  certain  pereone  trading  under  ti* 
luune,  style,  and  firm  of  Fvgi*  and  Co.,  accej^ 
the  tame,"  ffelaon  ^edalaemurrer  a  eufkieat 
deecription  of  F.     Co.  a*  acceptore. 
AsBDMFSiT  on  a  biU  of  Exchange. — The  deds- 
ration  stated — **  And  whereas  also  one  A-  B.,  oa 
the  day  of,  ftc,  ^venue),  made  his  bill  of  exchange 
in  writing,  ana  directed  the  aama  to  certtifl 
persons  trading  under  the  nam^  style,  and  fins 
of  Messrs.  F.  and  Co.,  end  thereby  rsquirad  lbs 
said  certain  persons  trading  under  the  nsM  bsm^ 
style,  and  firm  of  Messrs.  P.  ft  Co.  to  piy  to  the 
order  of  the  said  A.  B.£300ottthe8th^7of  Sefit 
instf  and  the  said  certain  persoos  tradi^gander  the 
aame  name,  style,  and  firm  of  Hessrsi  F.  ft  Ca 
tiien  and  there  saw  and  aesepfted  the  san^  nd  tbp 
said  period  has  now  alapeed,  and  the  mM  A.  B. 
then  and  then  Indorsed  the  aaid  bill  to  the  atid 
defendants,  and  the  said  defewlanti  tbsn  sad  there 
indorsed  the  said  bill  to  the  said  plaint^  tad  ths 
said  eertain  persona  trading  vnder  the  iHuse^  style, 
and  firm  of  Messrs.  P.  ft  Co.  did  not  ps;  the  said 
bill,  although  the  same  was  presented  to  thin  oe 
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the  day  when  it  became  due,  to  wf  t,  on,  at,  ftc^ 
all  wfaicfa  tht  defendanta  then  aod  there  had  due 
ootke.  Demarrer,  becaoae  it  waa  not  stated  who 
tbe  Had  certain  parties  trading  under  the  nam^ 
^\b,  aod  firm  of  Messrs.  F.  &  Co.  are  by  name, 
or  whether  they  have  any  Christian,  or  Bumames, 
and  that  Aoy  ought  to  have  been  described  by  their 
baptifmalt  or  aumames,  and  that  it  ia  not  averred 
1^  what  naaie,  or  style  the  said  HOq>tor«  aooepted 
the  laid  hSBf  or  vbo,  by  miiie*  aooepted  it,  or  ihtA 
it  waiaco^ilfld  under  the  atylB  of  a  o»-p«rtMrship 
or  iavoioeb 

ModcUr  for  the  demaraw-This  dedaratiou  la 
desriy  had  on  the  authority  of  Ball  v.  Oordomt  (9 
H.  &  W  84&).   There  ia  no  avermeot  that  the  bill 
was  directed  to  them,  or  accepted  by  them,  or  by 
tbdr  ttyle  and  firm.    It  is  oonsistmt  with  this 
amt  that  the  acceptance  on  the  bill  disdosed  the 
different  namea  of  the  persons  composing  the  firm 
of  P>^i>  ^         Ha«  is  no  averment  to  dispense 
with  the  role  of  pleading  that  the  Christian  names 
aod  suraamea  of  persons  nsentioned  in  the  pleadings 
molt  be  set  out  in  full.   Apphmant  v.  BtantSe^ 
(U  M.  &  W.  154)  ;  EMdaUe  v.  MacUan,  (15  M.  & 
W.277),  StepheDS  on  Pleadliw,  p.  353,  2d  edit.; 
oonnael  also  cited  WkUrndl  v.  Bmnstt,  (3  B.  k  P. 
5S9)t  LtS^v.Jokikaont  (Forrest23)  j  Stephens 
OB  PlsB^i  SS^  •ith  ediL   The  case  of  T^pxr  v. 
Gerdm  (9 11&  W.  347)  la  distiogubhable.  for  there 
it  is  RTOTed  that  the  endorsement  waa  made  by  and 
under  the  name  of  the  flm.  {Lefrm^  B. — Suppose 
a  bill  directed  to  an  individual  under  a  particular 
Bane,  and  an  averment  that  he  accepted  it,  would 
it  not  be  intended  that  be  aecnpted  it  under  that 
name;  ao,  where  it  ia  averred  that  certain  persons 
were  carrying  on  business  under  a  certain  style, 
and  accepted  the  bill,  is  it  not  tantamonnt  to  an 
.  aremeot  that  they  accepted  it  under  that  style.) 
Wwt.  P.  Darlew  contra. — In  this  case  it  was  not 
nBcewsry  to  the  plaintiff  right  to  reoover  as  against 
the  defendant,  to  state  any  aoceptanoe  at  all.  The 
met  iriied  upon  io  the  other  side  were  those  of  do- 
cUratioas  agdast  aooqMora.   The  case  of  Tigar  v. 
Gordon  was  affirmed  in  Smith  v.  BaU,  (10  Jur. 
946);  FFSUaMsmr.JoAM0ih^D.acR.S81> 

PiooT,  C  B^It  is  a  rule  of  pleading  that  all 
pemns  nost  be  described  by  the  names  by  which 
tbej  are  known,  individnala  by  their  Christian 
nsmei  and  sornames,  peers  by  their  tities  of  dig- 
ni^,  so  trading  companies  must  be  described  by 
the  names  under  which  tb«r  are  known  to  the  world. 
1  do  not  qmte  understand  Lord  AUnget's  reasoning 
in  jBoU  v.  GorStm.  Cur.  euh.  wH. 

PiooT,  CB. — In  this  case  a  demurrer  has  been 
taken  to  the  declaration.  The  objeotion  is,  that  the 
accepton  are  therein  described  as  certain  persona 
tnulbig  nnder  the  name,  style,  and  firm  of  Figgis  k 
Co."  mtboDt  averring  that  they  are  so  described  on 
tlie  ftee  of  the  UU,  and  eooiMel  for  the  demurrer 
Rils  faii  eaae  on  that  of  Sail  v,  Gordon,  The 
obfeetno  tbere  seena  to  have  been  that  the  Chris- 
tian aanws  of  the  partlea  thoald  have  been  set  ont 
in  foU,  and  the  general  deaeription  of  M«Leod  ft  Co. 
«M  tosaffMent.  The  view  whl^  Lord  Abinger 
I  took  of  the  eaae  appears  from  this  passage  in  his 
:  judgment «  The  difflcoUy  is  this,  that  it  is  po»* 
«bie  the  penms  mhig  tiie  name     M'Leod  ft  Co. 


may  have  drawn  bills,  and  used  another  name  or 
names."  That  appears  to  have  been  the  only 
ground  of  difficulty  suggested,  and  the  plaintiff'  waa 
allowed  to  amend.  In  T^ar  v.  Gordon  the  decla- 
ration stated  that — "  certain  persons  by  aod  under 
the  name,  style,  and  firm  of  Gordon  ft  Son  indorsed 
the  bill,"  and  the  averment  was  i^ihdd.  Baron 
Parke  in  his  judgment  in  that  oase^  as  reported  in 
1  D.  N.  S.  656,  refers  to  the  form  of  the  pleading 
in  BaU  v.  Gordon,  and  states  that,  aooording  to  his 
experieoeeh  the  declaration  hi  Bull  v.  Gordon  was 
vMdmU*  I  refiar  to  that  obswvation  becwise  I 
think  it  most  important  to  abide  by  the  settled 
fwms,  aod  even  tiiough  tbere  may  be  an  objeetioa 
on  strict  principle  to  that  form,  yet  it  ought  to  be 

maintained.    I  have  looted  into  Bailey  on  bills  a 

book  of  the  highest  authority,  frmn  the  high  posi- 
tion and  reputation  at  the  author — and  I  there  find 
a  precedent  in  exact  conformitv  with  what  Parke  B. 
stated  to  have  been  his  recolieotion,  and  he  gives 
the  form  of  a  count  in  an  action  on  a  foreign  bill, 
aud  recommends  tlie  very  averment  to  be  stro^ 
out — of  the  absence  of  which  defendant  oomplaina 
here — and  approves  of  the  form  8do|»ted  in  B^  v. 
Gordon.  For  that  reason,  and  because  this  fiHrm 
has  the  sanction  of  long  practice,  I,  for  one^  am 
unwUling  to  deviate  firom  It,  and,  aooordfaw  to  my 
own  espeffienoe^  it  waa  usaal  to  adopt  the  form  of 
averinent  which  ooears  in  BaU  v.  Gordon.  In  the 
older  editionB  of  Chitty  on  Pleadhig  (3d  voL  106, 
Ed.  18a!6,)  the  alternative  form  is  found.  The 
exptessioo  "trading,  &o.**was  that  employed  in Batt 
V.  GGiev,  and  Williamton  v.  Johiuon,  and  oonfonus 
to  the  Ofunion  of  Parker  B.,  as  stated  in  Jlgar  v. 
Gordon,  These  cases  were  reviewed  in  the  recent 
case  of  Smith  v.  Bali,  (10  Jur.  946^  The  decla- 
ration there  stated  *•  that  certain  persons  under  the 
nsme,  styl^  and  firm  of  C.  ft  Co.  drew  their  bill  of 
exchange  and  the  defendant  acoepted  the  same,  and 
the  said  C  ft  Co.  tbra  endorsed  the  same  to  the 
plaintiff:''  With  the  exception  of  the  dieta  fai  Ball 
V.  Gordon,  there  is  no  authority  calling  upon  us 
to  pronounce  this  declaration  bad.  It  is  quite  in 
analogy  to  treat  as  a  sufficiently  certain  descrip- 
tion the  eonunennal  names  whidi  putles  assoni^ 
and  to  adopt  a  diftrent  view  would  be  to 
fashion  mle^  and  establish  preeedenta  In  eon- 
tradicttoQ  to  the  cndinary  doings  of  mankind. 
I  have  been  informed  that  the  Court  of  Common 
Pleas*  have  recently  decided  this  very  point,  and 
that  in  two  cases  this  form  of  pleading  has  been 
upheld  on  demurrer.  It  is  of  the  utmost  import- 
ance to  the  administration  of  justice  that  there 
should  be  uniformity  in  the  practice  of  tiie  courts. 
I  am  therefore  of  opinion  that  the  demurrer  in  this 
case  must  be  overruled. 

PaNNXFATHKn,  B. — I  quite  concur  with  tixo 
opinion  of  the  Lord  Chief  Baron.  The  fair  intend- 
ment is  that  the  bill  was  drawn,  and  indorsed  in 
the  name  of  the  firm.  The  case  tk  BaU  v.  Gordon 
cannot  be  r^ardcd.  as  a  decision  on  the  pomt,  and 
even  if  it  were^  I  diould  not  be  diaposed  to  bow 
to  it 

Iavbot,  B« — Conmrred. 

Judgment  for  plaintiff: 


'  Soathej  v.  BAw,  10  X  L.  Hip.  SM. 
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Healt  and  another  ff.  Campion — JVbo.  4. 
Pleading — Amm^uit — R^/Ucaiion  th  Murid. 
To  an  octsm  bgf  indorsm  ofoiiut  Ou  makei'  of  a 
prtmimiry  note,  thedefsndant  oieaded,  *•  That  the 
note  wot  net  indorted  to  the  pkdnt^  Mfil  afUr 
th§  ttano  had  beeome  </w,  and  that  at  the  time  (A« 
said  note  became  due  it  was  in  the  hand*  of  the 
payee,  and,  lohilet  the  pa^ee  continued  to  hold  the 
tame,  and  befbre  the  commencement  of  t^  euit, 
the  payee  vat  indebted  to  the  de^ndant  in  the 
turn  of £\1  S«.  Zd.for  the  ute  and  occupation  of 
a  certain  houte  of  the  defendant,  Sfc^  and  that 
an  account  was  lettied  and  stated  between  payee 
and  defendant,  such  account  intruding  mid  note, 
and  the  said  payee  had  credit  in  such  account  Jor 
the  fuli  amount  of  the  said  note,  of  all  whuA  the 
ptawtiff"  had JuU  notice.,  and  was  well  aware  and 
informed  that  the  said  note  remained  in  the  hands 
.  N  the  said  payee  to  secure  the  balance  due  to 
him  on /hot    the  account.         declaration  Aen 
averred  an  isuhrtement  w^AohI  contideraOont 
i^fUr  the  note  beeame  payable.   XepUcaiion  de 
iqjariA. — Held  on  demurrer  to  (ft»  repUeation, 
that  the  plea  disclosed  matter  of  ejtcuse,  as 
between  the  plaint^  and  defendaiU,  and  that  de 
iDjuri&  was  properly  repUed. 
AssuHPsiT  by  the  plaintiflb  as  indorsee*  of  e  pro- 
missory note  against  tbe  maker.  Plea — "  And  at 
to  the  said  supposed  promises  and  undertakings  in 
tbe  said  first  count  of  the  said  declaration  mentioned, 
save  as  to  £30,  parcel  of  said  monies  in  the 
first  count  mentioned,  that  the  note  was  not  indorsed 
to  the  plaintiffs  until  after  the  same  bad  become 
due  and  payable,  according  to  the  tenor  and  effect 
thereof,  to  wit,  &a,  and  that  at  tbc)  time  the  said 
note  became  due  and  payable,  according  to  tbe 
teDor  and  effect  thereof,  the  said  note  was  in  the 
hands  of  tbe  payee  thereof,  and  after  the  said  note 
beeame  due^  and  whilst  tbe  payee  continued  to  hold 
the  same,  and  before  oodimencement  of  this  suit, 
&c>,  the  said  payee  was  indebted  to  the  defend- 
ant in  the  sum  of  £17.  Ss.  dd.  few  tbe  use  and 
occupation,  &c.   (Following  common  form  of  plea 
of  set  off).   And  that  an  account  on  the  day  and 
year,  &c.,  was  stated  and  settled  between  them 
respecting  such  accounts  and  debts,  including  the 
said  note,  aud  the  said  payee  then  and  there  had 
cre<Ut  in  such  account  fbr  the  full  amount  of  the 
monies  then  due  and  claimable  upon  and  in  respect 
of  tbe  said  not^  and  the  amount  or  balance  then 
found  to  be  due  to  the  aaid  payee  on  foot  of  said 
note,  deducting  thereout  tbe  monies  so  as  aforesaid 
due  atid  owing  to  this  ddisndant,  amounting  to  tbe 
sura  of  £30  of  tbe  monies  in  first  count  raeotiooed, 
of  all  which  the  plaintifi  then  and  there  had  full 
notice,  and  were  then  and  there  well  aware  and 
informed  that  the  said  note  remuned  in  the  hands 
of  the  said  payee  to  secure  the  balance  so  as  afore- 
said found  to  be  doe  to  him  on  foot  of  the  account 
ao  as  aforesaid  stated  and  settled  between  the  payee 
and  tbe  defendant,   and  for  no  other  purpose 
whaterer."   Averment  of  indorsement  after  note 
became  payable,  and  that  there  was  no  consider- 
ation for  tlie  indorsement,  and  as  to  the  said  sum 
of  £30,  parcel  of  tbe  said  monies,  the  defendant 
confessed  the  action  of  the  plaintiffs,  and  averred 
bis  readiness  and  willingness  to  pay  tbe  same. 


Replication  de  mfurid.— -Special  dmomr  on  tbe 
ground  '*  that  the  replication  de  imurid  wu  ii. 
applicable  to  a  plea  in  assumpsit,  snj,  it  lU 
was  bad  in  this  case,  as  the  plea  did  not  eoowt  of 
matters  of  excuse,  but  in  discbarge  ctf  m  koA  of 
the  sum  originally  secured  by  the  sud  pnmMon 
note,  and  the  mraies  founded  tltaraoo  is  snuth* 
tbe  said  plea  oonfeosed." 

James  Green  for  demurrer. — Gave  DptbeotM. 
don  as  to  the  applicability  of  the  repliatioR  Je 
j'urid  to  the  action  of  assumpsit.  (I^get,  CB„ 
That  point  cannot  be  argued,  it  is  quits  Milei) 
Waiving  the  first  ground  of  objeetion,  tlie  nplia. 
tion  in  this  case  is  at  all  events  bed.  TV 
disclosed  on  the  plea  amount  to  diacharp;,  ooi  to 
an  excuse.   (Pigot,  CM. — The  proposition  bin 
is,  that  the  replication  de  injurid  is  ootj  proper  b 
cases  where  the  plea  is  in  excuse,  sod  sot  in  dii. 
charge  of  the  action.    The  plea  in  subttioee  ntn 
that  only  a  pwtion  of  the  money  wss  doe  n  the 
note  when  it  was  Indorsed  to  tbe  plsintift  nd  ilm 
tbe  rendue  waa  satisfied  and  discharged.)  Jnu  r 
Senior,  (4  M.  &  W.  123.)    The  cose  made  b;  tbe 
plea  is,  that  since  tlie  UU  airived  st  autoritr  i 
portion  of  the  money  seoored  by  it  wm  psid 
which  is  matt»  In  diacliarge  enly.   Cnm  «, 
Grijith,  (S  C.  M.  ft  R.  150.)   It  avsn  thit  lib 
the  breach  such  a  dealing  was  had  as  to  diKhatgi 
the  action.    Bams  v.  jpriee,  (1  C.  B.  Sli) 
{Pigot,  CJB. — This  being  an  actioo  od  i 
tiable  instrument,  tbe  contract  is  to  psy  tbe  pijce 
or  order,  that  is,  in  effect,  to  p^  tbe  jdiiuif 
as  indorsee.    This  contract  is  adnutled  ^  tk 
plea,  and,  in  excuse  of  ita  fulfilnenl,  a  ceruio 
transactiwi  is  stated.  Here  ia  no  immediiledei^ 
between  the  plaintiff  and  defendant,  tbenAnibei 
could  have  beoi  no  disdierge  as  between  tbe%ba 
only  an  excuse,  arising  from  dealings  hsd  bitoea 
the  payee  and  maker.   There  could  have  bea  so 
discharge  here,  as  the  breach  was  not  eonplelrf 
between  the  plaintiff  and  defendant  at  tbi  lim  <f 
tbe  tranoaetion  discloeedl^tbeple^asitiimMl 
that  it  took  place  before  indoiaement). 

Michael  J,  Fitagerald  oontra^Tbe  nWqM- 
tion  is,  whether  thM  is  a  plee  io  excow.  Tbe  cm 
of  Mitchell  V.  Ora^  (2  Dow.  R.N.S.  252,  S.C  ID 
M.  &  W.  367,)  is  precisely  in  point ;  st  aH  creM^ 
the  plea  here  is  bad  in  substanoe,  so  thst  the  plaioiif 
is  entitled  to  judgment  oo  the  whole  record.  The 
account  disclosed  by  plea  cannot  disdurge  tin 
debt  without  a  release.  Mayor  of  Scariem^j. 
Butler,  (3  Levinz.  237.)  Coonoel  slso  referred  to 
Lawes  on  Assompmt,  646;  Byleson  Billi,  122. 

PiooT,  C.U_The  court  are  <^  opinioa  tbttibr 
replication  here  is  proper,  and  that  the  daiomr 
cannot  be  sustained.  Jnd^mident  (tf  theauiborit; 
of  M^dieU  V.  Cram*  the  court  cannot  bold  tha 
the  transaction,  as  disclosed  1^  the  pH  ** 
thing  beyond  mere  matter  of  excuse  as  betwieBibt 
parties  to  this  action.  The  plaintiff  seat « indtf' 
see^  and  no  oaose  of  action  aecmed  Io ba^  oris 
breach  could  bave  been  oonuaitted,  ai  br  sibeii 
concerned,  until  after  iDdorseomt,  ibmAre  w 
transaction  prior  to  that  could  operate  m  a  di»- 
charge  as  between  him  and  the  defesdast,  lod  ii 
therefore  only  matter  in  excuse. 

Dtmmrrer  mmU.* 
*  Ccvsm  Flgo^  C.B.,  Lcfrof,  & 
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COURT  OF  CHANCERY. 

Hackctt  t<  OxKANTowir. — June  2i!n<4  23r^. 

WiU—OmttnKtiiM — Vettad  inUrut — Codicil— 
JAmitation  over. 

Befuul  to  Aon  «ttainingr  or  marru^«,  pro- 
fidml  it  wort  mtA  eotuont  t  to  B  C  ami  D  in 
timifMr  ttmu ;  Jmrtker  bejmtH  to  A  and  the 
oAon  of  tho  rmduo,  with  erou  romudndorti  if 
mufAoidd  die  under  ^  and  WKmarriod.  ffM 
Aot  A  liaeing  married  mufn-  ^Ot  wAftoKf  Ae 
eonwnt  roqmrod,  waa  unmarried  within  ike  mean- 
iegeftMttUor* 

^  eodicii,  in  case  of  marriage  without  contentfthe 
tpeeUk  t^fttciet  wrrt  revoked^  and  it  wot  direct- 
td  (Ml  the  interett  only  of  ntcA  l^^aty  tAotiU  be 
paid  to  the  l^ateejbr  Itfe  marring  without  the 
rtqwred  contenty  and  tmer  the  death  of  the  lega- 
Ut»i  Aeg  Jwuldgoanabe  paid  to,  and jbr  the  use 
enihen^  of  all  and  every  the  child  or  children 
efAe  h^atee  marrying  wiAout  consentt  the  tame 
to  he  squatty  dimaedt  to  and  emmig  them  thare 
end  jftar*  alike,  if  more  (ftim  one^  and  to  be 
paid  to  mcA  cftiUrm  at  SI,  or  marriage.  ffM 
tested  intereet  in  a  chitd  ^^i»g  under  21  and  ua- 
wMnried. 

The  question  in  this  case  arose  wholly  on  the  con* 
itruction  of  the  irill,  and  second  codicil  of  William 
Hsdett  the  testator,  after  a  direction  to  call  in  all 
money  due,  on  bills,  bouds,  or  notes,  and  to  invest 
tlw  SUM  in  government  or  bank,  stock,  he  bequeath- 
ed the  fond  ao  created  to  bia  trustees  and  ezecu- 
tofi,  "  upon  trust  out  of  the  said  Aind,  to  pay  my 
dd«t  daughter,  Eliza,  the  sum  of  £10,000  on  her 
altaioing  her  age  of  21  yean,  or  on  the  day  of  her 
Biirrisge,  if  the  same  shall  occur  before  ^  be  of  th« 
ige  of  31  years,  provided  it  be  had  with  the  con- 
Kot  of  my  said  trustees,  or  the  survivor  of  them, 
but  DOt  otherwise,  and  I  do  hereby  direct  my  said 
tnutees,  to  pay  out  of  the  interest  of  the  said  sum 
oF£10,00(^  the  annual  sum  of  £'200  for  my  said 
eldest  daughter's  support,  maiiitenaDce,  and  edu- 
cation, till  she  attaiu  her  age  of  '2\  years,  or  day 
of  marriage,  as  aforesaid,  the  surplus,  or  residue  of 
the  interest  of  the  said  sum  of  £10,000,  in  tlie 
oieaatime,  as  the  same  shall  become  due,  to  be  in- 
invested  in  the  manner  herein  before  mentioned  for 
the  use  and  benefit  of  my  said  eldest  daughter,  till 
she  shsU  attain  her  age  of  2 1  yean,  or  day  of 
msrrisge  with  rach  eooseot  as  afiwesaid,  and  to  be 
tbsn  pud  to  her."   He  in  rimilar  vords  bequeath- 
ed Bimilar       of  smaller  sums  to  yonoger  daugh- 
ten,  sod  some  legades,  and  then  proceeded  **  As  to 
sil  the  rest,  residue  and  remaiiider  of  my  estate, 
whstsoev«r  and  wheresoever,  and  of  what  nature 
Slid  kiod  soever;  I  do  hereby  give  and  bequeath 
ti)e  ssDie  to  my  said  daughters,  Eliza,  Mary  Anne, 
Badelia,  and  Sarah,  share  and  share  alike,  and  in 
case  any  of  my  said  daughtera  shall  happen  to  die 
before  her  or  their  attaining  the  age  of  21  years, 
sod  unmarried,  then  1  direct  that  as  well  the  por- 
tion herein  before  bequeathed  to  her,  as  also  her 
ibare  of  the  said  residue  so  bequeathed  as  aforesaid, 
shell  go  to  and  be  lUvided,  share  and  share  alike, 
between  the  survivors  of  them,  and  that  on  the 
death  «f  two  or  mtMre      tbem  before  the  age  of 


31  nara,  and  anmarried,  the  portion  and  portions, 
ana  share  oad  shares  cX  her  or  them  so  dying,  shall 
in  like  manner  survive  and  accrue  to  the  survivor  or 
survivors,  or  other,  or  others  of  them,  share  and 
share  alike,  and  that  the  surviving  and  accruing 
shares  and  portions  shall  in  like  manner  be  liable 
in  similar  events  to  the  like  right  of  accruing  by 
survivonhip ;  and  in  case  all  my  said  daughtera 
but  one  shall  die  under  the  age  of  21  years,  and 
unmarried,  then  the  whole  of  such  residue  to  go 
solely  and  absolutely  to  such  surviving  daughter, 
her  executors,  administrators,  and  assigns."  in  a 
second  codidU  the  testator  gave  the  following  direc- 
tions, **  Id  case  any  or  either  of  my  said  daagbtav* 
shall  before  Amr  respective  ages  of  twenty-one 
years,  iotennany  with  any  posiui  or  persons^ 
against  or  without  consent  of  my  said  trustees,  or 
the  survivor  of  them,  then,  and  in  sneh  esse,  the  in- 
terest only  after  the  rate  cS  3^  or  4  per  centi,  of 
sudi  daughter  or  daughter's,  portion  or  portions, 
so  marrying  without  such  consent  aforesaid,  shall 
be  paid  to  her  or  them  during  her  or  their  respec- 
tive lives,  for  her  or  their  respective  sole  and  sepa- 
rate use  and  benefit,  exclusive  of  any  husbaod,  and 
that  upon  the  death  of  the  said  daughter  or  daugh- 
ters so  marrying  without  such  oonsent  as  aforesaid, 
tlie  portion  or  portions  so  given  or  intended  for 
such  daughter  or  daughtera,  shall  go  and  be  paid,  to 
and  for  the  use  and  benefit  of  all  and  every  the 
child  or  children  of  such  daughter  so  marrying 
without  such  consent  as  aforesaid,  the  same  to 
be  equally  divided  to  and  among  them,  share 
and  share  alike,  if  more  than  one,  and  to  be  paid  to 
such  child  or  children,  at  his,  her,  or  their  respective 
age  or  ages  of  twenty-one  years,  or  day  or  days  of 
marriage  which  shall  flnt  happen  together  with 
interest  for  the  same,  at  the  rate  aforesaid,  froni 
the  time  of  their  respective  mother's  death  until  the 
same  should  become  payable  and  paid,  any  thing 
in  the  said  will  to  the  contrary  notwithstanding.'* 
The  testator  shortly  afterwards  died.  His  daugh- 
ter Eliza,  married  the  defendant,  Pounden,  without 
consent,  and  died  under  twenty-one,  leaving  one 
child,  who  also  died  nnder  age,  and  unmarried.  The 
defendant,  Pounden,  claimed  the  whole  legacy,  and 
the  residuary  share  bequeathed  to  Eliza  Hackctt,  both 
under  a  settlement  executed  after  his  marriage,  by 
order  of  the  court,  and  as  administrator  of  his  deceas- 
ed child.  The  question  wa%  whether  Eliza  Hackett* 
or  her  child,  or  either  of  them,  were  entiUed  abso- 
lutely to  the  legacy,  and  the  re^oaxy  share  of  the 
testator'a  property. 

Gayer^Q.C^dhrietian,  Q.CmAB.HtmtUtontfat. 
the  plaintiff  relied  on,  DiUon  v.  ffarris^  (4  Bli. 
N.  S.  329),  MacheU  v.  Winter,  (3  Ves.  236.  543), 
Hanson  v.  Oraham,  (6,  Ves.  239),  Leake  v.  Rabin- 
son,  (2  Mer.  363),  Chaffers  v.  AbeU,  (3  Jur.  677), 
this  case  is  adverse,  but  counsel  endeavoured  to 
distinguish  it  Daviet  v.  Fisher  (5  fieav.  201), 
Bat^d  V.  Kebbell,  (3  Ves.  363),  Mw-ray  v. 
Tancred,  (10  Sim.  465),  Pukfbrd  v.  Hunter,  (3 
Bro.  C.C.  416).  Bull  v.  Pritchard,  (I  Russ. 
213),  Roper  on  Legacies,  last  edition,  577,  Austen 
V.  Halsey,  (13  Ves.  Its),  Knight  v.  Cameron,  (14 
Ves.  389),  Bright  v.  Bowe,  (3  M.  and  K.  316.) 

Warren,  Sergeant,  with  Burroughs,  for  defen- 
dant, Pounden,  Butler  V.  Lowe,  (iO  Sim.  317), 
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Skey  V.  Barnes,  (3  M.  335),  Vire  v.  Stonev,  (1 
Dr.  ftWnrr.  337),  Watson  v.  Hayes,  (9  Sim.  500), 
Vawdry  v,  OeMeSy  (1  Ruu.  &  My.  203),  7«n- 
ntn^«  V.  iVraman,  (10  Sim.  21 9),  7%ornftttf  r.  Hallt 
S  CI.  Se  Fin.  2-2),  Staekpoole  v.  ^umorK,  (3  Ve§. 
91),  Bar/r«r  t.  Zm,  (t.  &  R.  413). 

Tax  Lord  Chakcbli.or,  after  reading  the  will 
and  eodidl  as  abore,  proceeded: — ^Tbe  eodioil 
makek  this  very  prudoit  provision,  that,  if  any  of 
the  dangbters  should  marry  nnder  age,  and  irithout 
consent,  that  she  should  have  only  the  interest  of 
the  fund  for  the  remainder  of  tier  life,  and,  on  her 
death,  it  should  go  to  her  children,  payable  at 
twenty-one,  or  marriage.  It  is  important  to  see 
the  direction  of  the  will  as  to  the  investment  of 
the  property.  It  directs  the  trustees  to  call  in 
all  sums  owmg  to  the  testator,  and  to  invest  them 
in  government  securities,  or  bank  stock,  so  as  uot 
to  leave  them  on  uncertain  security.  The  question 
resolves  itself  into  this :  is  the  direi^ion  to  pay 
so  Incorporated  with  the  description  of  the 
persons  to  take,  that  they  must  answer  that  descrip- 
tion before  they  are  entitled  to  recave.  The 
eodidl  says : — And  in  case  any,  or  either,  of  my 
four  ^aghiers  shall,  before  their  respective  ages  of 
twenty-one  years,  interraarry  with  any  person  or 
persons  against,  or  without  the  consent,  my  said 
trustees,  or  the  survivor  of  them,  then,  and,  in  such 
case,  the  interest  only,  after  the  rate  of  3^  or  4 
per  cent,  of  such  dsughter's  portions  or  portion,  so 
marrying  without  such  consent,  shall  be  paid  to 
her  or  them  during  her  or  their  respective  life  or 
lives,  for  her  or  their  respective,  sole,  and  separate 
use  and  benefit."  Now,  as  I  take  these  words,  they 
do  not  mean  that  the  trustees  are  to  cut  down  the 
interest,  but  they  are  merely  a  description  of  the 
Interest  which  the  trustees  would  probably  receive 
on  the  investment  directed.  There  is  no  discretion 
given  to  the  trastees,  and  the  words  ere  not  restric- 
tive. The  eodidl  then  proceeds — *'  And  that  upon 
the  death  of  the  said  daughters  or  danghter  so 
marrying  without  such  consent  as  aforesaid,  the 
same  was  to  be  equally  divided  amomst  their  or 
her  children,  share  and  share  alike,  if  more  than 
one,  and  to  be  paid  to  such  child  or  children  at  his 
or  their  respective  age  or  ages  of  twenty-one  years, 
or  day  or  days  of  marriage,  which  shall  first 
happen,  together  with  interest  for  the  same  after 
the  rate  aforesaid,  to  go,  and  be  pdd  to,  and  for 
the  use  and  benefit  of  all  andevery  their  children.  Sec'* 
There  is  here  nothing  restricting  the  time  when 
these  portions  were  to  vest  in  the  children.  Having 
directed  how  the  money  was  to  go  to  them,  he  then 
directs  how  it  is  to  be  paid.  1  can  make  in  this 
way  a  dear  interpretation  without  incorporating 
the  time  of  payment  with  the  gift  itself;  in  fact,  it 
is  nothing  but  the  ennmon  case  of  a  legacy  given 
to  be  paid  at  twenty-one.  Skey  v.  Barnes  is  very 
like  this  case  t  it  Is  tf  anything  stronger,  the  words 
there  were :  to  go  to,  and  be  equally  divided 
between  them,  share  and  share  alike,  the  portion 
or  portions  of  such  of  them  as  shall  be  son,  or  sons, 
to  be  paid  at  his  or  their  respective  ages  of  twenty- 
on^  and  the  portion  or  portions  of  such  of  them 
as  shall  be  daughter  or  daughters,  to  be  paid  at  her 
or  their  respective  ages  of  twenty-one,  or  days  of 
marriage  first  faappeniDg."    In  MtuhsU  v.  fi'tnter, 


there  were  many  special  dreumstaiioeit  ia  ^flm 
place,  a  certain  provision,  by  way  of  nuiatemBcet 
only  was  to  be  paid  to  the  diildren.  The  voHi 
there  were : — **  The  shares  of  her  s^  gmdwD^ 
with  the  interest  or  toeomnlations  thared^  ^  i 
dedndion  for  Uidr  mMntenanoe  and  pfdiBawm,h 

be  paid  to  them  respectively  on  Adraitaid^tkeir 
ages  of  twenty-one  years.  Mid  tiie  share  dhiriiiii 
grand-daughter,  wtUi  the  iatmst  or  aocoHwl^ 
thereof,  at  the  age  of  twenty-one,  or  day  of  up, 
riage,  which  should  first  happen."  Furthtr,  ig 
that  case  there  was  the  imp<»tant  daue  of  ^ 
tatioa  over,  which  does  not  occur  in  the  pmeBt 
will.  In  Daws  v.  Fuhsr,  the  trust  mu  of  ■  rai- 
due  **  to  pay  the  income  thereof  unto  Wm.  Dtiia 
the  younger,  and,  from  and  after  his  deceue^  ii 
trust  for  the  children  of  Wra.  Davies  the  jromtpr, 
as  they  severally  attained  the  age  of  twemy-^ 
years,  equally  to  be  divided  between  them  if  non 
than  one,  and,  if  but  one,  then  the  whole  to  neb 
one  child,  the  income  to  be  applied  doriDgtker 
respecUve  minorities,  by  the  goudisa  fn  the  tiae 
being,  of  their  children  or  cJuld  for  their  re^teetire 
maintenance,  support,  and  edimatioB.''  Hut  *m 
held  to  be  a  vested  interest  in  the  children,  ud  ii 
the  direction  to  apply  the  whcde  interest,  pnn^ 
evidence  of  the  intention.  Bat  indeed  alttliecMa 
shew  that  a  direction  to  pay  intoest  mirki  an 
intention  to  vest  the  prindpal.  In  Parkir  r. 
Golding{lQ  Sim.418),  the  direction  wsitopajtbe 
interest  "to  and  for  the  education,  maintenun, 
and  support  of  all  her  children  ootil  tlie;  riuH 
attain  the  age  of  twenty-one  years,  sad  tben  ibe 
principal  to  be  equally  divided  amongst  ha  nid 
children,"  That  was  held  to  be  a  l^e;  ratal  ia 
the  children  dying  under  twenty-one,  and  tint  m 
stronger  than  anything  here.  From  tlie  finttbt 
legacies  in  this  case  seem  set  apart  for  differeat 
l^atees,  but  I  do  not  think  it  depends  oa  thif, 
there  is  nothing  to  satisfy  me  that  the  tune  of  pij. 
ment  is  so  incorporated  with  the  gift  as  to  luke 
the  l^acy  contingent.  I  do  not  know  vbetbertlK 
intention  of  Hackett  may  be  defeated  or  not  lliii 
construction ;  his  only  intention  a|^>ean  to  km 
been  to  prevent  improvident  marriages,  scdleiD* 
not  construe  the  will  by  the  state  of  facts  whicb  hi 
ariseti  subsequently  to  the  death  of  the  tettitot. 
With  reference  to  the  share  of  the  residue,  my  im- 
pression is  in  favour  of  the  claim  of  the  mldairj 
legatees  to  that  part  The  codicil  does  not  rrfn 
to  anything  more  than  the  portions  which  he  dis- 
tinguished expressly  from  the  share  of  the  residiK, 
having  in  the  will  contrasted  these  two  ihtm,  ind 
therefore  the  distribution  of  those  sharei  must 
depend  on  the  construdion  of  the  wilL  Tbeihirei 
of  the  residue  are  given  to  the  dau^ten  mtbool 
restriction.  In  the  words  of  gift.  U  lies  os  tboie  I 
who  seek  to  restrict  them,  to  show  how  tbej «  I 
cut  down  by  anything  in  the  will.  We  mnrtMt  I 
endeavour  to  find  an  intention  not  expressed  in  tlie 
will,  but  we  must  find  the  sense  in  whidi  the  tes- 
tator uses  words.  He  had  given  a  portion  to  tbii 
lady,  eitlier  on  attaining  twenty-one,  or  marrjing 
with  consent,  but  not  otherwise.  There  being  no 
gift  over  of  this  portion  in  ttie  cooBect,  be  nov 
creates  one  by  disposing  of  the  residue,  and  i 
direcu  that,  "  As  to  all  the  rest,  rendu^  and 
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nwriiidw  of  my  «alate 


I  do  hereby 


gfvfl  aod  bequeath  the  same  to  my  said  daugb- 
Mn  EHaa,  Hary  Amie,  Bedelia,  and  Sarah, 
•bar*  and  share  aUke,  and,  in  case  aoy  of  my  aaid 
dangfatvs  MhaU  iiappen  to  die  before  her  or  their 
attaiiiing  the  age  of  twenty-one  years  and  unmar- 
ried, then  I  direct  that  as  well  the  portion  hereia- 
befim  beqoeathed  to  her,  as  also  her  share  of  the 
laid  residue  so  bequeathed  as  aforesaid,  shall  go  to 
tak  be  difided,  share  and  share  alike,  between  the 
imitcn  ct  tbeuiT  Now,  if  that  betaken  to  mean 
nmaRiad  oMnlfyi  tbna  ia  tfaia  oonsideration, 
tea  fanlh  or  the  portkio,  under  this  Ternary  be- 
qoert,  wiU'go  lo  her,  ahhongh  he  direoted  iKne  at  all 
isgot»iMBr«idcasabe«rnedwithcoosenL  Taking 
it  ao^  if  tbe  qneation  depends  upon  this  portion  of 
tha  wiU,  the  word  unmarried  muat  be  taken  to 
mesa  not  married  so  aa  to  derive  a  benefit  under  the 
will  There  ia  nothing  in  this  will  to  say  that  the 
word  nanarried  in  the  same  sentence  meant  two 
diftreat  thinft ;  I  therefore  think  it  meant  not 
muried  with  oonaent  This  decree  appears  to  me 
eoosistnit  in  this  respect  with  the  will.  I  think  this 
abaie  of  the  reaidoe  did  not  pass  by  the  codicil,  but, 
paangl^  the  will,  is  governed  by  the  sense  of  the 
woid  ■Miafrind  afaewn  by  the  wilL  Therefore,  in 
tiM  evauta  whkh  have  happened,  the  adminiatrator 
of  tMi  ladj  is  not  eutitled  to  any  portico  of  the 
raadoek 


ROLLS  COURT-^ov.  4. 

Coppinocm  V.  Cabnkoib. 

Practice — Injunction — Cottf, 

Jm  a  poimtoty  suit  for  an  injunctitnh  the  rul^ 
Att  Mitt  ^  suit  are  not  ^nwn,  does  not  apply 
to  tke  o/*  tke  motion  ekewing  cause  ;  ana, 
^  the  cause  is  deemed  insufficient,  the  defendant 
hecimts  liable  to  pay  the  costs  of  the  motion. 

In  tUs  case  a  conditional  order  for  an  injunction 
had  been  obtained  by  the  plaintiff. 

Berkelejf  sow  shewed  cause. 

His  Hooor  having  disallowed  the  cause  shewn 
with  casts. 

Berkiity  The  case  of  Cltatterton  v.  Whyte.  (1 
L  &  iL  ddO()  decides  that  ]o  iqjunction  cases  costs 
are  never  given  ^;Buut  the  defendants  in  poa- 
MMory  suits,  aa  ^  proceeding  is  favoarable  to 
liadkiida. 

Hu^m,  Q.  CU-U  ia  only  in  oases  in  whldi  no 
csHse  is  shewn  aigainst  the  conditional  order  that 
CMti  are  not  given  against  the  defendant,  but  if 
the  plaintiff  is  put  to  the  expense  of  making  affi- 
dirUi,  ia  case  the  conditional  order  is  made  abso- 
late,  costs  will  be  given  against  the  defendant.  In 
GlsMfip»v.  Whyte  the  words  of  the  Master  of 
tlie  BoUs  are,  seldom  or  never,"  therefore  thwe 
is  a  dlsoetiaB  in  the  courL 

Aosk  SO*— Ma8'jbb  of  the  Rolls — I  have 
nade  inquiry  as  to  the  practice  upon  this  point, 
snd  have  aaeertained  that  as  to  the  costs  of  suit, 
the  plaioliff  uevor  geta  them  under  any  drcum- 
■taneaa.  It  is  in  cooformity  with  the  rale  laid 
down  hi  Howard's  Equity  Exchequer,  318,  under 
the  bead  of  possessory  bills, — **  If  the  defendant, 
beug  aerred  with  the  ii^iuictimi,  delivers  up 


the  possession,  or  ceases  giving  fresh  disturbances, 
there  ts  an  end  of  suit,  and  in  this  case  the 
plaintiff  has  no  costs.    That  leaves  undecided 
the  question  as  to  the  costs  of  the  motion,  in 
the  event  of  the  defendant  shewing  cause  which 
is  disallowed.    It  has  been  the  practice  of  this 
court  that  if  a  party  does  not  come  in  to  shew 
cause,  there  are  no  costs  against  him  ;  but,  if  the 
defendant  files  an  affidavit,  be  then  becomes  liable 
tu  the  costs  of  the  motion,  and  this  does  not  disturb 
tha  rule,  that  in  injunction  suits  there  are  no  costs 
in  the  cause.   It  is  not  necessary  for  me  now  to 
dedde  what  are  properly  costs  of  the  motion,  and 
what  costs  in  the  cause.    That  qnesUon  I  shall 
decide  if  oecessary,  upon  an  application  for  a  refei}- 
ence  to  the  Master  to  review  his  taxation ;  I  may, 
however,  state  for  example^  that  counsel's  fee  for 
drawing  the  bill  could  not  properly  be  considered 
costs  of  the  motion.    I  consider  it  would  be  very 
unreasonable — if  a  defendant  chooses  to  put  an 
affidavit  on  the  file,  and  afterwards  ia  not  able  to 
support  his  case — that  he  is  not  to  pay  any  costs, 
ar^  I  now  decide  the  case  in  conformity  with  the 
frequent  practice  of  the  cour^  to  disallow  the  cause 
shewn  with  costs. 

Rule — Disallow  cause  with  costs. 


EQUITY  EXCHEQUER,— Tbiwitt  Tkbm. 
Ellardv.  Coopbb  aud  othebs. 
MarshaUing  Assets— Period  at  which  suJSdsitey  ef 
personal  fund  is  to  be  ascertain^ 

The  criterion  as  to  the  lime  from  which  to  calculate 
tke  misapplication-  of  tAtf  persontU  assets  is  t^ten 
the  specialty  debts  have  been  paid,  and  not  the 
testator's  death. 
The  bill  suted  that  the  plaintifik  in  December, 
1833,  had  filed  their  bill  in  the  Court  of  Chancery 
against  William  Cooper,  John  Turner  Cooper,  and 
Samuel  Cooper,  being  three  of  the  defendants  in 
the  present  cause,  as  executors  of  a  person  named 
Austen  Cooper,  charging  that  one  LettUa  Burke 
had  by  her  will,  dated  11th  day  of  April,  1808, 
bequeathed  a  sum  of  £400  to  the  plaintiff's  &ther, 
and  £100  to  plaintiff,  and  charged  the  same  on  all 
her  roal  aud  personal  estate,  and  appointed  Samud 
Cooper  the  eMer,  and  Austen  Cooper,  her  executors 
and  trustees.  That  plaintiff's  father  died  in  18S8, 
and  that  plaintiff,  as  his  only  child,  became  entitled 
to  the  said  legacy  of  £400,  and  obtained  letters  of 
^ministration  to  him.  That  Austen  Cooper  alone 
proved  the  will  of  Letitia  Burke,  and  possessed  him- 
selfofallberestate,  real  and  personal.  ThatAusten 
Cooper  had  died  in  August,  1830— ;that  the  defen- 
dants, William  Cooper,  and  John  Turner  Cooper, 
and  Samuel  Cooper  the  younger,  proved  his  will, 
and  that  administration,  de  bonis  nun,  to  the  said 
Letitia  Burke  bad  been  granted  to  the  plaintiff, 
and  prayed  an  account  of  the  personal  estate  of 
Austen  Cooper,  and  an  account  of  Letitia  Burke's 
freehold  esutes,  and  that  if  Austen  Cooper  should 
be  found  to  have  misapplied  the  personal  esute  of 
the  said  Letitia  Burfce^  his  executors  might  be 
directed  to  make  good  the  same  out  of  h  ts  assets.  A 
decree  to  account  was  pronounced  in  that  cause  on 
the  26th  day  of   April,   ld^8(  declaring  the 
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plaiotiff  entitled  to  the  legacies  of  £400  and 
£100,  and  on  the  29th  of  June,  1842,  the  Master 
made  his  report,  finding  that  Austea  Cooper 
had  received  out  of  the  rral  and  personal 
estate  of  the  said  Letitia,  a  sum  amounting  in  the 
whole  to  £5641  Ids.  lid.  Thai  of  thfs  sum,  he 
had  duly  administered  about  £2955  da.  3d.  and 
that  there  was  then  owing  to  the  plaintiff  on  foot 
of  these  said  legacies  a  sum  of  £1^18  148.  6d. 
That  the  said  Austen  Cooper,  at  the  time  of  hia 
death  was  seized  in  fee  of  certaiD  freehold  lands  in 
the  counties  of  Dublin  and  Donegal,  and  that  his 
executors  had  received  of  the  personal  estate  of 
Austen,  and  of  the  produce  of  the  sale  of  the  lands 
is  Donegal  £22,027  I7s.  6d.  and  had  expended  in 
the  due  administration  of  their  testator's  assets 
about  £15,249  12b.  6|d.  By  a  final  decree  in  the 
Chancery  cause  pronounced  the  27th  November, 
1842,  the  said  John  Turner  Cooper  and  Samuel 
Cooper  were  ordered  to  lodge  in  bank  the  sum  of 
£9,029  l&k  8d.,  being  the  sum  aseertaJned  to  be 
due  by  the  said  Austen  Cooper,  on  foot  of  the 
estate  of  the  said  Letitia  Burke,  and  it  was  declared 
that  In  default  thereof  the  plaintifih  should  b«  at 
liberty  to  enforce  payment  of  thdir  demand  out  of 
the  real  and  personal  estate  of  the  said  Austen. 
That  John  Turner  Cooper  and  Samuel  Cooper  had 
not  lodged  ttie  money  in  bank  pursuant  to  this 
decree.  That  a  person  named  William  Cooper,  a 
defendant  in  the  present  suit,  filed  his  bill  in 
the  Court  of  Exchequer  against  the  said  John 
Turner  Cooper  and  Samuel  Cooper  the  younger, 
for  the  purpose  of  raising  an  equitable  mortgage, 
made  the  1 9th  of  November,  1819,  to  secure  the 
payment  of  £10,000  to  the  plaintiff  in  that  suit. 
The  Uemembnmcer,  on  the  I4th  day  of  Jan.  184j], 
in  the  latter  cause  made  his  report,  and  found  that 
£10,143  8s.  g|d.  was  due  to  William  Cooper  on 
foot  of  his  raortgage,  and  that  John  Turner  Cooper 
had  in  bis  hands  a  balance  of  £7,528  7b.  5^ ,  of 
the  assets  of  the  said  Austen  unapplied  or  misap' 
plied,  and  the  said  Samuel  Cooper  the  younger,  as 
devisee  of  the  said  Austen,  had  received  the  pro- 
ceeds of  a  house  amounting  to  £770,  and,  as  exe- 
cutor of  the  said  Austea  Cooper,  the  sum  of  £210 
18s.,  amounting  in  all  to  the  sum  of  £980  IBs-, 
and,  that  by  a  final  decree  pronounced  in  the  cause 
of  Cooper  v.  Cooper,  on  the  fith  of  February,  1843, 
the  defendant,  John  Turner  Cooper,  was  ordered 
to  lodge  in  court  tlie  sum  of  £7628  7s.  2^d^  and 
Samuel  Cooper  the  sum  of  £210  18s.,  and  that  the 
said  sums  siiould  be  applied  towards  payment  of 
the  sums  reported  due,  lor  principal,  interest,  and 
costs,  on  foot  of  two  iudgmenta  obtained  against 
the  said  Austen,  and  tn  the  aum  found  due 
to  the  plaintiff  in  Cooper  v.  Csqpsrv  on  foot  of 
his  equiuble  mortgage;  and,  in  default  thereof, 
the  real  estate  <tf  the  said  Austen  was  directed  to 
be  sold,  and  the  proceeds  applied  in  payment  of 
the  said  two  judgments,  and  the  said  mortgage. 
That  by  an  order  made  the  24th  day  of  June,  1843, 
the  plaintiff  in  the  present  suit,  being  also  plaintiff 
in  the  Chancery  cause  of  Ellard  v.  Coopei',  was 
permitted  to  come  in  and  prove  her  demand  in 
the  Exchequer  cause  of  Cooper  v.  Cooper.  That 
John  Turner  Cooper,  and  Samuel  Cooper,  not 
having  complied  with  the  decree  of  February,  1843, 


t  he  freehold  estates  of  the  sud  Amtca  CooMr 
were  set  up  for  sale.    That  by  an  order  a[  the  9tk 
of  February,  1844.  leave  was  given  to  the  plmtjf 
in  the  present  cause  to  imervene  io  the  csMerf 
Cooper  ff.  Cooper,  and  notice  of  lU  fiom  pm- 
oeedings  taken  in  the  latter  cause  was  dtncie4 1« 
be  given  to  her.   That  a  considerable  )»rtioo  of 
Austen's  personal  estate,  and  also  of  the  fnj^ 
of  those  denoffiinaUons  of  his  real  estate  wlaA  hii 
been  sold  pursuant  to  liis  will,  bad  bees 
to  disburse  the  interest  due  on  ike  sud  equity 
mortgage  of  William  Cooper,  and  tbit  mtt^ 
judgments  obtained  against  the  said  Awita^j 
been  also  paid  out  of  bis  personal  tst^t, 
present  bill  dtarged  that  the  plaintiff  wtt 
to  have  her  demands,  wbidi  were  proved  t^nvt 
the  said  Austen  Cooper,  on  foot  of  ibeMkUgf 
the  said  Letitia  Burke,  received  by  ber,  paid  ea 
of  the  freehold  estates  of  said  Austen  Coqwr,  ti 
the  extent  to  which  bis  personal  estate  bdWn 
applied  in  dischaiige  of  the  interest  oa  the  «< 
niortgan,  and  in  payment  of  the  said  jodginti 
The  biU  also  charged  that  the  said  Joho  Tanu 
Cooper  bad  misapplied  the  assets  «f  the  tattiorlo 

the  amount  of  £   >  and  As  dHcsdw, 

Samuel  Cooper  the  yoonger,  to  the  wttom 

£  ,  and  prayed  to  be  entitled  utiii 

benefit  of  the  proceedings  had,  and  socotuts  tila^ 
in  the  suit  of  Cooper  v.  Cooper,  and  fbriii  leeout 
of  wliat  was  due  to  the  plaintiff  oo  footi^  iJtt 
said  legacies  of  £400  and  £100,  and  of  tlie  otW 
debts  of  the  said  Austea,  and,  that  if  itibonld 
appear  that  the  whole  of  the  peraooal  eMste  ef  tW 
said  Austen  should  have  been  exhausted,  ikstUt 
the  plaintiffand  the  other  simple  contract  oediiBnor 
the  said  Austen,  should  be  declared  t^M  to 
stand,  pro  tanto,  in  the  place  of  the  said  VMm 
Cooper,  the  mortgagee  and  of  the  jndgnctt  lol 
specialty  creditors  m  Austen,  irinse  dsaandikid 
been  satisfied  out  of  his  personal  sstata  Tk 
will  of  Austen  Cooper  contained  the  i<Xmn^ 
cinuse.  After  reciting  the  said  equitable  nortpge: 
"  Now,  I  do  hereby  charge  all  ray  nid  Malt  of 
Kinsealy  with  payment  oS  all  and  ererj  ton  of 
money  which  at  the  time  of  my  decease  I  majove 
to  my  said  brother,  (the  original  mortngee);  ud, 
to  avoid  any  question  between  my  said  lont, 
Turner  Cooper,  and  Samuel  Cooper,  of  apportioo- 
meiit  of  said  detrt,  I  hereby  order  and  ^lid  that 
as  between  my  said  sons,  and  all  is  renaiwb  lo 
them,  each  uf  the  said  two  divisioDS  of  laid  lacdi 
shall  bear  and  pay  one  full  mmety  of  aid  deb; 
and  both  divisions  of  the  said  lauds  Benfthdw 
being,  so  far  as  regards  the  security  sf  the  nid 
debts,  diaigeable  with  the  entire  tbmof.  &nd  1 
hereby  furtber  declare,  and  my  wUl  is,  and  i 
order  and  direct,  that  my  personal  estatsi  udtte 
funds  hereby  provided  in  aid  and  stfiMA^ 
thereof,  fur  payment  of  my  gentral  d^  betnt 
applied  in  payment  of  all  ray  other  de^  aodtbtf 
the  residue  or  surplus  of  the  said  fiuids,  if  mj, 
may  be  applied  in  t\ie  next  place,  so  far 
same  mjiy  extend,  in  or  towards  payment  ami  »«*• 
faction  uf  the  said  debt  to  my  said  brodier,  in 
exonenuion,  as  far  as  same  maybe,  of  theuid 
lands  of  Kinsealy." 

.  In  April,  164%  adeem  to  acceont  wai pro- 
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goooced,  ind  the  Remembrancer  reptHled  that 
id^77  was  due  to  the  plainttfl^  aud  a  aum  of 
£3,634  to  the  Coramisnooers  of  Charitable  Dona- 
tions and  Bequest" ;  that  a  sum  of  £.7 18  Ids.  2d. 
of  the  anets  of  Austeli  had  been  applied,  by  John 
Turner  Cooper*  to  pay  the  iuterest  on  certain 
iadgmrats  against  Austeo  ;  and  a  sum  of  £2221. 
1S.M.  to  the  said  William  Cooper,  on  foot  of 
jglflRit  due  on  the  said  mortgage,  and  that  more 
tkm  eaough  bad  been  received  by  the  defendants, 
Jobi  Tamer  Cooper  and  Samuel  Cooper,  from 
^  to  time,  out  of  the  mortgaged  land^  to  keep 
jotn  tbe  interest. 

IfsmM.  Serytant,  with  (ySritn,  Q.  C,  and 
JMiy,  for  the  plaintMb,  relied  va  the  gmerel  rule 
ai  to  airsludling  asseti,  ud  the  dense  in  the  will 
of  AoateD  Cooper. 

Bmuttr,  Q.  C*  W:  Smith,  BelUiUme,  and 
p.  W.  WaLlhey  appeared  for  the  other  partlei. 

Tlie  following  cases  were  cited  and  commented 
DDon  durii^  the  argument : — W^tm  v.  FiMing^ 
(3  Vera.  7&  S.C.  10  Mod.  41:6) ;  Bazlnoood  v. 
Ptme,  fS  P.  W.  323)  ;  Gibb*  v.  Owgan,  (12  Ves. 
4b);  Putm  V.  Batet,  (3  Russ.  188) ;  Aldridt 
V.  C^wper,  (8  Ves.  888) ;  Promtg  v.  Abington,  (1 
Atk.  462);  GUleapie  v.  AUsandery  (3  Russ.  138); 
Jhote  r.  Dvoie,  (1  P.W.  305) ;  Bwhtf  v.  Seymour, 
(7  Ir.Eq.Rep  433);  Marsh  v.  Suueli,  (3  My. 
&  C.  30);  PoUesfin  v.  Moore,  (3  Atk.  272); 
fwM  T.  FitMwum*,  (3  Ridgway,  P.C.  16). 

Persivathu,  B.— Thii  case  involves  at  least 
onequsstininotpreviouslydetenniiied*  Itnow comes 
before  the  Court,  00  rmortnnexofqAed  to.  Theease 
nsde  for  the  [daintiff>  i%  that  in  aa  much  as  the 
pefsonl  ass^  of  Aosten  Cooper  hsd  been  to  a 
cfftaia  ntent  applied  in  discharge  of  bis  specialty 
debt*,  the  pluntiff  is  ratitled  to  stand  in  the 
place  of  the  specialty  creditors,  And  onerate  the 
realty  to  the  extent  to  which  it  had  been  previous- 
ly exooerited  by  the  payment  of  the  specialty 
debts  out  of  the  personally.  The  claim  is  based, 
DDt  osly  00  the  general  rule  of  equity,  thnt  when 
ooe  creditOT  has  two  funds  for  the  payment  of  his 
demands,  sod  another  only  one,  and  he  with  the  two 
tikes  that  to  whioh  alone  the  other  is  entitled  to 
nsort,  that  then  the  latter  shall  stand  in  the  place  of 
the  former,  but  It  is  also  rested  on  the  special 
pmiAns  of  Aasten  Cooper^a  will,  especially  tlie 
duseia  tin  lattw  part  of  it,  providing  "that  if  any 
portiM  of  the  personal  estate  shotdd  be  applied 
in  diiehu^  of  the  mortgage;  the  simple  con- 
tnct  crsdhon  should  be  recompensed  out  of  the 
resl  eatste."  it  af^wars  to  us,  that  the  case  of  the 
iotereat,  paid  on  foot  of  the  judgment,  is  not  em- 
braced in  that  clause,  and  as  to  that  portiou  of  his 
deoiand  the  plaintiff  must  rest  00  the  general  rule 
of  equity  slone^  so  that  the  sums  paid  on  account 
of  tiieiaierest  due  on  foot  of  the  mortgage,  and  on 
foot  of  ttie  judgment,  do  not  stand  on  the  same 
footl[^.  The  defendants  iusist,  in  the  first  place, 
that  the  plaintiff  had  no  right  to  file  her  bill  in  this 
court,  but  ought  to  have  proceeded  in  Chancery  to 
sequestralioo  00  the  decree  obtained  there  against 
tbe  real  estate  of  Austen  Cooper;  secondly,  that 
this  debt,  as  to  the  realty,  is  tunred  by  the  statute 
of  limitatious,  and  partly  that  by  the  report  In  the 
CUH  of  Cooper  v.  Cooper  adopted  here,  at  the 


death  of  tbe  testator,  lus  personal  estate  was  found 
sufBdent  to  pay,  not  only  the  interest  on  tbe  spe- 
cialty debts,  but  all  his  simple  contract  debts,  and 
if  that  fund  was  subsequently  reduced  by  the  exe- 
cutors, or  if  they  have  committed  a  devastavit,  the 
general  rule  of  Equity  to  which  I  have  adverted 
does  not  apply*  as,  if  the  fund  was  originally  ade- 
quate at  the  time  of  the  testator^s  death,  its  subsc' 
quent  deficiency  does  not  entitle  the  plaintiff  to 
resort  to  the  real  estate.  It  is  argued  on  the  other 
hand,  for  the  plaintiff,  that  no  matter  at  what  point 
of  time  the  deficiency  occured,  whether  by  failure  of 
a  security,  or  devastavit  by  executors,  yet  if  the  qie- 
cialty  debts  had  gone  to  exhaust  tbepersonal  assets, 
the  goieral  equity  would  arise.  The  View  taken 
by  the  Court,  on  the  point,  AWm  from  both  these 
poeitioni.  The  time  of  the  testator's  death  is  ncM, 
in  tbe  o[nnion  of  the  Court,  the  period  at  which 
to  ascertain  tlie  state  of  the  persona!  fund,  in  re* 
ference  to  tbe  payments  made  out  of  it ;  tbe  time 
is,  that  of  the  payment  of  the  specialty  debts,  and  if  at 
that  period  the  personalty  is  sufficient  to  answer  the 
interest  on  the  specialty  debts,  as  well  as  the  simple 
contract  debts,  in  that  event,  the  heir  is  not  to  suf- 
fer by  tbe  devastavit  of  the  e:iecutors.  It  is  urged  by 
the  defendant,  that  if  the  personal  estate  be  exhaust- 
ed before  tbe  specialty  creditors  were  paid,  the  heir 
ought  not  to  be  liable^  for  that  iu  efi^  would  be 
to  make  tbe  heir  responsible  for  the  executors ; 
but,  as,  if  there  had  been  a  wasting  of  the  personal 
estate  by  the  testator  himself  in  his  life-tim^  the 
devisee  oonld  not  complain  t  to  if  the  wasting  be 
by  the  executor,  the  appointee  of  the  testator,  on 
the  same  principle,  Uie  heir  cannot  complain,  and 
the  simple  contract  creditor  is  entitled  to  his  equity. 
The  principle  is  this,  that  if  the  specialty  creditor 
exhausts  the  fund  to  the  pr^udice  of  the  simple 
contract  creditor,  the  simple  contract  creditor  shall 
stand  in  his  places  that  is,  if  be  exhausts  the  assets 
to  the  prejudice  of  the  simple  contract  creditor  at 
the  time  that  he  is  paid,  or  in  other  words,  if  at 
that  moment  he  leaves  enough  to  satisfy  the  simple 
contract  creditor's  demand,  then  the  latter  has  no 
right  to  complain,  for  it  is  by  his  own  negligence  that 
he  fails  to  realise  his  claims  and  that  is  the  prindple 
of  all  tbe  cases.  This  is  the  true  principle,  a 
principle^  indeed,  for  which  we  have  failed  to  find 
any  expreaa  authority ;  but  tliere  are  expressions 
and  ^eta  found  in  reported  cases,  which  fully 
warrant  our  conclusion.  The  personal  fund  can- 
not lie  said  to  be  exhausted,  if  enough  is  left  at  the 
time  of  the  discharge  of  the  specialty  claims.  The 
question  is  between  the  heir  and  the  simple  contract 
creditor,  whether  the  heir  shall  be  obliged  to  pay  twice 
over  the  same  sum.  The  principle  the  court  acts  upon 
is  more  agreable  to  the  general  principles  of  equity 
than  either  of  the  above  extremes,  namely,  either  tak- 
ing into  account  the  state  of  the  personalty  at  the 
time  of  the  testator's  death,  as  contended  for  by  the 
defendant,  or  at  any  or  every  subsequent  period, 
as  insisted  ou  by  the  plaintiff.  Thid  distinction 
applies  to  the  payments  made  on  foot  of  the  inter- 
est on  the  judgment.  In  this  case,  it  appears  on  the 
face  of  the  report,  that  the  personal  fund  was  not  at 
the  time  of  such  payment  adequate  to  pay  that  in- 
terest aa  well  aa  sSi  the  simple  contract  creditors, 
to  that  extent,  at  all  events,  the  plaintiff  is  ebtitled 
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to  stand  In  the  place  of  the  judgment  creditors,  and 
that  being  a  payment  to  reduce  the  interest,  not 
the  principal  of  the  debt,  must  be  considered  as  a 
sum  paid  not  carrying  interest ;  on  the  principle, 
that  the  estate  in  tlM  hands  of  the  heir  is  not 
benefitted  by  the  reduction  of  the  interest ;  vlth  re- 
gard to  the  interest  on  the  mortgage,  that  stands 
on  a  difilareot  ground  and  besides,  it  depends  on 
the  particular  clause  of  the  will  to  which  I  have 
adverted.    The  testator  might  undoubtedly  have 
subjected  his  estate  to  such  payment,  and  if  so,  the 
will  creates  a  term  of  years  to  guard  against  the 
defalcations  of  the  executors,  but  each  moiety  of 
the  estate  was  to  bear  the  defalcation  of  the  executor 
to  whom  it  was  devised,  and  not  that  of  the  other, 
and  it  is  limited  to  the  life  estate  of  the  respective 
devisees,  that  is  to  say,  the  nioiely  of  Jolm  Turner 
Cooper  is  amenable  for  his  default,  and  so  of 
Samuel.   John  Turner  Cooper's  default,  which  is 
very  great,  is  thrown  upon  his  moiety.   There  is 
no  default  on  the  part  of  Samuel  Cooper,  and  the 
interest  in  the  house  in  Merrion*8quare,  referred 
to  in  the  pleadings,  is  the  only  assets  in  his  hands. 
Then  comes  the  latter  clause  of  the  will— it  begins 
by  reciting  the  debt  to  his  brother,  Samuel  Cooper, 
the  equitable  mortgagee,  and  proceeds, "  I  do  here' 
by  charge  all  my  estate  with  the  payment  of  all 
the  money  which  I  owe  to  my  brother  at  my 
decease,  and  as  between  my  sons  and  all  in  re- 
mainder to  them,  botb  shall  have  a  moiety  of  my 
real  estate,  each  being  cfiargeahle  with  Uie  whole 
of  the  paid  debt,  and  1  further  devise,  that  my  per- 
sonal estate  be  first  applied  in  payment  of  all  my 
other  debts,  and  the  residue  of  the  general  fund  hie 
applied  in  sutisfaction  of  the  mortgage,*  thereby  di- 
recting that  the  personal  estate  should  not-be  applied 
in  discharge  of  the  mortgage,  unless  there  was  a  sur- 
plus after  payment  of  the  simple  contract  debts.  Thus, 
H*  a  part  has  been  paid  towards  relievingthe  mor^ag- 
ed  estates ;  the  mortgaged  estate  must  rrimburae  the 
aimple  contract  creditors,  and  this  would  carry 
the  rlg^  of  the  {daintiff  bmrond  the  trust  fund,  and 
give  her  by  the  express  desire  of  the  testator  a 
right  to  come  on  the  real  estate.    Now  it  appears, 
that  a  sum  of  £2300  has  been  applied  in  exoneration 
of  the  real  estates,  contrary  to  the  directions  of  the 
testator.   This  was  clearly  a  misapplicadon  of  the 
funds,  and  would  entitle  the  plaintiff  to  come  on 
the  real  estate,  but  as  it  was  a  payment  on  account 
of  interest,  the  plaintiff  is  not  entitled  to  calculate 
interest  upon  it.    It  then  remains  to  consider, 
whether  there  are  sufficient  facts  in  the  report,  for 
the  court  to  ascertain  whether,  at  the  time  of  pay- 
ment, there  was  a  deficiency  of  personal  estate,  and 
that  payment  was  made  to  the  pr^udlceof  the  sim- 
ple contract  debts  t  if  t)te  devastavit  waa  com- 
mitted before  the  time  of  payment,  or  if  the  fund 
became  at  that  time  deficient,  by  the  payment  of  the 
specialty  creditors,  the  simple  contract  creditora  are 
entitled  to  stand  in  their  place.   The  case  comes 
on,  upon  a  report  unexcepted  to,  not  reserving 
any  particular  question  for  our  consideration, 
we  will  construe  the  report  in  reference  to  the 
prayer  of  the  bill,  and  will  not  encumber  parties 
with  further  inquiry  as  to  the  alleged  laches  of  the 
plaintiff,  in  not  carrying  into  effect  the  Chancery 
decree      aeqoestrathHi  t  that  course  would  seem' 


to  have  been  vain.   A  reocRver  had  baa,  hnm^ 

viously  to  that  deoree,  appofnted  over  AsertJJJ 

this  court,  and  a  sequestrator  woold  tMT«  ^ 

to  disturb  him.    Besides,  from  the  fnne  oTtiZ 

cause,  there  waa  no  i^yening  Ml  for  raimg  On  ' 

tlon  as  to  the  marshalUng  of  aMsts,  and  tbn^  ' 

ground  of  ol^eeiion  fails.  Asio  tfaeqaMioarnid  ' 

on  the  statute  of  Hmitirtious,  the  liaplt  ownct 

debts  were  established  against  the  exMat<in,ad  the  | 
debts  of  the  spedalty  creditors  existsd  ^nut  ^ 

estate,  and  if  the  spedahy  crediMn  took  thit  lAai 

was  the  le^timate  fond  for  the  simple  eootntt  tn- 

ditors ;  it  does  not  lie  in  the  month  of  tbtlv^to 

say,  thet  the  simple  contract  creditor  niMt  ntand 

in  the  place  of  the  specialty  creditor,  lih  ttm 

having  been  exonerated  to  that  extent.  , 

RiCHABDS,  6. — If  there  were  no  fosdi  ndiUe 
to  pay  the  simple  oontrect  debts  after  punHU  if 
the  spedslty  debts,  no  dnfault  ahooM  omnte  tbg 
executor  with  the  amount  of  tiie  psfsosil  hru 
So  properly  applied,  but,  if  at  the  tins  «in  iht 
specialty  debts  were  paid,  the  eaeeotor  is  mn»> 
qnenee  of  hia  having  warted  (he  persooal  mhi, 
were  unable  to  make  them  availMefar  tki  Wscfi 
of  the  rimplfr  Oofitraet  credHon^  or  If  itvmiM 
sufficiently  shewn,  Uiat  there  were  tbsa  aAau 
assets  to  pay  the  simple  -  oootraet  ddrts,  tkn  ■ 
enquiry  should  be  directed  as  to  their  toffiebcT, 
and  if  sufficient,  be  is  guilty  of  a  dnattavU,  jfuit, 
the  specialty  creditors  have  got  the  fund  pnperii, 
and  it  is  not  possible  to  charge  the  eucotw  nik 
the  deficien<^. 

LEFaoT,  B. — ^This  is  a  qaestioo  of  great  £fi- 
col^,  and  the  inclination  of  my  mind  hu  tluBfti 
during  the  progress  af  the  cause.  TbtutiMnif  ' 
of  I^rd  Clare  has  been  relied  on  to  sbniiwthe 
rule  of  marshalling  assets,  is  onlypn^yip^ 
cable  at  the  death  of  the  party  whose  tnttiin 
to  be  marshalled,  and  If  tfane  be  tbes  s«b  to 
pay  the  simple  contract  dcfet^  the  role  4oei  sot 
apply,  no  matter  whait  may  bo  thaeganssf  ab^ 
sequent  eventa,  that  fa  waiA  to  has*  bseo  a  mr 
obiter  tftcfum,  and  from  the  authoriUcs,  it  ip- 
pears  to  me,  that  proposition  eannot  be  aisiitiiHi 
If  there  be  no  sufficient  assets  at  thetimiftht 
testator's  death,  no  right  of  marsbaUiapbetveeB& 
creditors  can  arise.  If  there  be  a  Buffiwa^.  at 
the  fond  be  then  able  to  pay  the  debts  md  ful  afwr- 
wards,  the  simple  contract  creditors  ire  not  to bm 
that  toss.  It  is  sidd,  that  as  the  loss  ariiei  is  ib«  ' 
case  from  the  default  of  the  appointee  of  tin  lettHr 
a  common  depositary  for  all  parties,  tlist  dw  bw 
should  not  fall  upon  the  heir  in  pvefereooe  te  Ac 
rimple  contract  eredttor,  Uiat  there  bebg  tn  imo* 
cent  parties,  the  loss  ranat  nmafai  where  ItfilU, 
that  because  the  simple  oootraet  endiUMbmi 
right  to  be  paid  oat  of  the  assets  of  tbs  (eMtgr, 
is  no  reason  that  the  heir  at  law  sbodd  wit 
good  a  deficiency  occasitwed  by  the  dsftohoftla 
executor,  in  my  opinioB,  the  default  ef  Ibeeueaur 
can  make  nO  difference,  the  h«r  is  a  niretj  (wte  , 
proper  application  of  the  personal  estate.  Ibttpt- 
cialty  creditor  has  two  funds  fbr  his  securit;,  bet 
lootis  to  the  i>ersonal  estate  as  the  primary  odc.  Tbt 
question  is  one  of  principal  and  surety,  sod,  if  h 
time  be  given  to  the  principal,  on  Iria  hi\m  the 
sorety  mt»t  pay.   The  heir-at-law  is  amsnMo; 
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jMgod  in  the  Becood  de^ee  only  ;  it  it  his  duty 
to  we  tbeofediton  paid,  if  lie  wishes  to  be  secure : 
SI  sorsty  be  may  nndoabtedly  cull  on  his  principal 
to  pay,  hot,  if  he  renmin  qoiescent,  he  must  take 
tbe  ooaseqQences  on  himself.  The  tnie  criterion 
wketber  the  sitople  contract  creditor  shall  have  a 
right  to  nanhal  is  not  the  state  of  the  funds  at  the 
lertstor'f  death,  but  whetb^  dien  were  fionds  at 
anytime.  In  Aldri^ 'w*  CoopeTt  Lord  Eldon  lays 
4o«tt  tbe  ral«  to  be  **  whether  the  specialty  ore- 
diton  ban  exliaiisted  the  personal  assets."  If  the 
criterion  Mre  the  state  of  the  assets  at  the  testator's 
desth,  the  rale  troald  not  be  stated  to  be  generally 
appheable  to  the  case  of  an  abstraction  by  one  cre- 
ator to  tbe  injury  of  another.  The  case  of  Pol- 
Ujfn  T.  Moore,  (3  Atk.  37i^)  appears  to  me  an 
eifimi  authority  to  shew  that  the  period  of  death 
it  not  tbe  criterion.  The  decree  of  Lord  Hard- 
wicke,  stated  in  the  note,  is,  **  that  an  account  be 
takso  of  the  pownal  estate  of  the  testator  come  to 
tbe  baiids  of  his  executor,  and  of  all  his  other 
debts,  l^cles,  and  funeral  expenses ;  and,  if  such 
penoaal  eatate  of  the  testator  be  liot  now  safficient, 
fto,  tbe  defldeocy  to  be  made  good  out  of  the  pur- 
cbssad  estate  f  there  is  a  peculiarity  in  this  case, 
tbit  tbe  peraoD  commitUng  the  dnatttn^  was 
both  heir^t-law  nd  executor.  I  do  not  think  that 
BHkcs  any  diSinreoee;  the  anthorities  appear  to 
me  suflBdent  to  outweigh  tbe  dictum  of  LoM  Clare 
in  Ktaman  t.  A'ftrmon,  and  clearly  establish  the 
principle  that  the  time  of  death  is  not  the  true  cri- 
terion. In  tbe  present  case  the  assets  were  quite 
sufficient  at  tbe  time  of  the  testator's  death,  and  I 
sm  qaite  prepared  to  say  on  the  facts  of  this  case, 
whether  the  time  he  that  of  tbe  testator's  death,  or 
the  application  of  the  personalty  in  satisfaction  of 
tbe  specialty  debt^  at  whichever  time  the  funds 
became  tnanflident  ^o  pay  the  simple  contract 
debt^  then  the  right  of  marshalling  arose. 

RnuT  V.  Shbil.  ■  Bootcbxb  v.  Shbu- — Nov.  18. 

Praciux~Cott$~.~Set  of. 
Jlu  court  wiit  not  aUow  a  daim  Jor  a»tt  to  be  tn- 
leifirtd  with  ^  any  tet  off"  between  tAs  partiee 
not.aetmaify  anemg  mi  m  omtw,  tdthough  tfu 
Ml  ^mim  m  tmoUur  nit  eomcenungi^  tame 

In  tl^  case  by  an  order  besring  date  the  14th  of 
July,  1848,  Mr.  Peebles,  a  defendant  in  one  of  the 
causes,  was  directed  to  pay  to  Jane  O'Brien  and 
Elizabeth  Pigott,  two  other  defendants  in  the  seme 
eanae  ease,  the  sum  of  £19  Ss.  4d.  costs.  By  order 
bearing  dat^  the  26th  of  November,  1B45,  and 
made  in  a  cause  of  Pigott  and  others  r.  Peebles, 
EUxabeth  Kgott  had  Iwen  directed  to  pay  to  Mr. 
PeeMes  tbe  sum  of  £  133  1  lB.dd.,  and  it  was  stated 

an>licuiti  ^t  tbe  siA  of  Pigott «.  Peebles  was 
conoeraii^  tte  same  matters  in  litigation  in  the 
present  oanses. 

Andrem  Vance,  on  bdialf  of  Bfr.  FecUe^  moved 
that  Eliza  Pigott  and  Jane  O'Brien  might  be  re- 
strained Dram  enforcing  paymait  of  tbe  £19  3b.  4d. 
under  the  order  of  tbe  4th  of  July,  1848,  offering 
to  set  off  against  Eliza  Pigott's  portion  of  tbe  de- 
mand, a  part  of  the  sum  directed  to  be  paid  by  her, 


by  the  order  of  November,  1845,  and  against  Jane 
O'Brien's  moiety,  certain  debts  sworn  to  lie  due  by 
her  to  Mr.  Peebles.  Counsel  relied  on  Shine  v. 
Gough,  (2  B.  ft  B.  33),  McDonald  v.  &raJy,(Hayea 
47). 

RoUeston  contra,  cited  Wr^hty.Mundie,(2  Sim. 
ft  Ste.  266;. 

P^mcff^— The  costs  whidi  were  not  allowed  to  be 
set  off  In  that  cue  were  costs  at  law. 

Pkb  Citriah. — We  can  make  no  distinction  on 
that  account.  It  is  now  settkd,  upon  the  fullest 
consideration,  that  no  equities  can  be  allowed  be- 
tween parties,  by  way  of  set  off,  except  those  aris- 
ing in  the  same  suit,  however,  under  all  the  dr- 
cumstanoesr  we  will  not  give  costs  of  the  motion. 


QUEENS  BENCHr-MiGHABXJCAS  Tuui. 
Kbbshav  t.  Likdsat. — iVov.  6  ^  10. 

Lo^ng  mwury  tn  Court — UnderUJang  ^ 
coete—New  rvie. 

Where  a  depmdant  paid  monay  into  cmir^  oftd 
the  piainttffl  afUr  taking  the  money  outi  pro- 
ceeded to  trial,  and  a  verdict  was  had fir  lA« 
defendant.  Held,  that  the  plaintiff  had  disenti- 
tled himtdf  to  the  costs  which  he  had  incurred 
up  to^  time  of  payment  into  eami  by  A* 
defendttnL 

This  was  an  application  on  the  part  of  the  plain- 
tiff, that  the  officer  might  be  directed  to  tax  the 
costs,  incurred  by  the  plaintiff  up  to  the  time  of  the 
entry  iu  the  Master's  bode,  of  tlie  payment  of 
money  into  court  by  the  defendant.  The  facta  of 
tbe  case  suffidently  appear  in  tlie  judgment  of  the 
court 

Hayes,  for  the  motion. 

E.  M.  Kelly,  contra. 

The  following  cases  and  aotborities  were  dted 
aud  commented  on  in  the  course  of  the  argument:—. 

V.  Caz^t,{A  T.  R.  579) ;  Littleton  v.  Cross, 
(4  fi.  &  a  117);  Murdoch  v.  Shirley,  (AL  ft 
Nap.  &8);  Stadhart  t.  Johnson,  (3  T.  R.  657)j 
Stevenson  v.  Yorke,(4  T.  K.  10);  ITArcy  t. 
Kirwan,  (5  Stew.  L.  T.  26S8);  Crosby  v.  Oloren- 
show,  (SH.-S.  385);  PmHev  v.  Beckington,  (6 
Taunt.  158);  Greene  v.  Covghlan,(l  Jones.  283); 
J^.  V.  Smith,  (4  Tauntl96);  Wilton  v.  Place, 
(SBoe.ftPuLfi6);Zon!ifrT.  Wright,C8T:.  R.4e6). 

Cur.  adv  vult. 

Nov.  10. — Blackburtve,  J.  C.  now  delivered 
the  Judgment  of  the  Court.  In  this  case  an  im- 
portant question  has  been  raised  upon  the  con- 
struction of  the  34th  general  order  of  Easter  Term, 
1 834 ;  wiiich  directs,  that  **  on  payment  of  money 
into  court,  the  defendant  shall  undertake,  by  the 
rule,  to  pay  the  costs. ^nd  in  case  of  non-payment,  to 
suffer  tbe  plaintiff  in  taking  the  money  ont,  dthw  to 
more  for  an  attediment*  on  a  proper  demand  atid 
•enice  of  the  rule,  or  sign  find  judgment  for  no- 
minal damages."  The  plaintiff  la  tlue  case  brought 
an  action  to  recover  a  sum  of  £47  Ids.  Sd,  and 
served  notice  of  trial,  for  the  sittings  after  Trinity 
Term,  which  were  to  commence  on  the .  1 7th  m 
June  last.  On  the  12th  of  May,  the  defeudanfc 
obtained  a  ude  bar  rule  to  lodge  £S1  Is.  6d.  in  full 
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of  the  plaintiff^i  demaod,  and  on  the  23rd  May 
lodged  that  aam,  but  omitted  to  make  an  entry  of 
the  lodgment,  in  the  Master's  book  until  the  I5th 
of  June.  Tbe  plaintiff  having  drawn  out  the 
money,  and  proceeded  to  trial,  when  a  verdict  waa 
had  for  the  defendant.  Tbe  plaintiff  now  claims 
to  have  the  costa,  incurred  up  to  tbe  time  of  tbe 
entry  in  the  Master's  book;  but  we  are  all  of 
opinion,  that  the  Court  of  Exchequer*  baa  put  tbe 
correct  oonstruction  on  tbe  rule,  and  that  tbe  plain- 
tiff by  going  to  trial,  lost  bis  right  to  the  cosU  in- 
curred prior  to  the  time  of  tbe  lodgmeat.  We  will 
therefore  sayi  no  rule  on  Uie  motion,  and  an  addi- 
tion will  be  made  to  the  general  order,  esplainitig, 
that  the  payment  of  costs  by  the  defendant,  will 
only  be  in  those  cases,  where  the  money  lodged  In 
court  shall  be  accepted  by  the  plaintiff  in  fullsads- 
faction  of  his  demand. 

Moore,  J. — A  rule  will  also  be  made  by  tbe 
court  to  the  effect,  "  that  for  tbe  future,  no  order 
shall  be  given  for  liberty  to  lodge  money  in  court, 
to  the  credit  of  tbe  cause  after  plea  pleaded,  with- 
out tbe  spedal  order  of  the  court,  or  a  judge  upon 
epplioation  for  that  purpose," 

Jfoffon  r^iued  without  cottu 
— 4 — 

EXCHEQUER  OF  PLEAS^Aot.  4. 

Hblt  Adhiristratub  of  Helt  r.  Molhallbn. 

PUaditig — Rept^ancy  of  DtUet — OmUnon 
time  in  material  averment*. 

A  declaration  stated  the  time  of  the  defendant  being 
indebted  to  the  plointiff*t  intestate  tn  his  lifetime, 
andtjfhie  making  the  promiaet  tobeth§  let  day 
<f  Januargt  1645,  and  stated  the  time  of  the 
grant  ^  iettert  of  administratwn  to  the  plaintiff 
to  be  the  20th  June,  1844.  ffeU  on  ep^  de- 
mwTsr,  that  the  averments  were  ineonsittentf  and 
Attt  none  of  the  aU^tions  of  time  could  be 
r^ected  as  surplusage. 

AssDHniT  by  the  plaintiff  as  adminis^^r.  The 
deelaratim  contained  tbe  common  money  counts, 
and  averred  that  tbe  defendant,  on  tbe  1st  day  of 
January,  1845,  at  (venne^  &c.)  was  indebted  to 
J.  H.  in  hia  lifetime,  fte^  and  tbe  breach  was  as  fol- 
lows, "  yet  tbe  drfendant  hath  disregarded  bis  pro- 
mise^ and  hatb  not  paid  any  of  tbe  said  monies,  or 
any  part  thereof,  to  tbe  said  J.  H.  in  his  lifetime, 
or  to  tbe  plaliiiiff  since  tbe  death  of  tbe  said  J.  H., 
to  which  plaiutiff,  afler  the  death  of  tbe  said  J.  H. 
on  tbe  20th  day  of  June,  in  tbe  year  of  our  Lord 
1844,  letters  of  administration  were  granted,  &c. 
Special  demurrer  on  the  ground  that  tbe  dates  wen 
repugnant  and  inconsistent. 

Mickey  for  demurrer.  It  is  quite  settled  that  a 
time  must  doc  be  laid,  which  is  intrinsically  irapos- 
sU)le  and  repugnant.  Tbe  very  point  in  dispute 
here  is  decided  in  tbe  owe  of  ifuy  ^,  RoKborough^ 


*  Napier,  amieue  curia,  had  infomed  the  Court,  that 
tbe  Coart  of  Exchequer  bid  btel;  decided,  that  tbe  plain- 
tiff by  prooeeding  to  trial,  had  ffiMntttled  hinielf  to  the 
ooets. 


(2  Cr.  &  Jer.  418,  S.  C. ;  S  Tyr.  468.)  That  csm 
affords  an  a  fortiori  authtnity  as  the  time  there  wis 
laid  under  a  videlicet.  Counsel  also  reUed  ob 
Denms  m  v.  Richardson,  (14  East.  291 ;  Stqdieu 
on  Pleading,  44 ;)  Hunter  v.  Macon,  {I  Ir.Jor.li,) 
decided  on  the  authority  of  Rimg  v.  iZaur&oro^i, 
and  that  the  latter  case  had  also  been  recogniwd 
and  acted  upon  in  this  court  in  the  recent  case  «f 
Jones  v.  Poptf  (1  Ir.  Jur.  8). 

Matthew  O'Donn^t  contra.  Though  it  is  neees- 
sary  to  lay  each  travmable  fact  with  a  certain  tiai^ 
it  is  not  necessary  to  Uy  the  day,  month,  ud  ycsr. 
If  we  strike  out  the  rapuffnant  oatea  hen,  «e  bars 
an  averment  that  defendant  was  inMxud  ia  the 
life  time  of  J.  H.,  and  that  after  his  death  letters  «f 
administration  were  granted  to  tbe  plainliC  Ring  t, 
Roxborough,  cannot  be  considered  lawi  ud  ii 
overruled  by  tbe  case  of  ffughee  t.  Wiiiituns,  {iC. 
M.  &  R.  331.)  (Pigot,  CVf^That  caseisdit. 
tin^uishable  from  tbe  me  before  the  ooart— 4be 
onussion  of  tbe  date  of  the  letters  of  adniinistratioB 
was  there  held  immaterial,  tbe  fact  of  tbetr  hanag 
been  granted  being  properly  laid.)  Counsel  aho 
relied  on  Buxton  v.  Nancouu,  (11  Moore  ;  1 
Chitty  PI.  5th  edit  264);  Assignee  of  GJia  v. 
Mahon,  (I  Jones,  135,)  after,"  or  "  poMea"  bi 
sufficient  allegation  of  time.  Comyn's  Digest  Flct- 
der,  c.  19, 47,  Hargrave  v.  Rogers,  (Strange, 
The  use  ^  the  wMicet  would  not  avoid  the  rqiog- 
nance,  if  any  there  were,  ArmoU  v-  Armeid,  {3 
Ring.  N.a  81)i  Spyer  v.  ThebeaU,  (2  Cr.  M.  A  Km. 
692);  Qufon  v.  Z«o»,  (2  Camp.  307  n ;)  Scott  i. 
Wedlake,  (7  Q.B.  776.) 

PiooT,  C.B. — We  have  ascertained  that  tbe 
Court  of  Queen's  Bench  has  decided  the  my 
l>oint  raised  here,  so  that  it  becomes  araccestsry 
for  us  to  state  tbe  grounds  of  our  judgment,  ai  v'e 
shall  decide  in  conformity  with  that  autboritjr.  In- 
dependently of  that,  however,  we  should  have  fol- 
lowed tbe  decision  of  Ring  v.  Roxborot^kt  as  bani; 
directly  in  point.  The  case  of  Hv^kes  v.  WHiem 
does  not  disi^aoe  that  authority  ;  oo  tbe  cootmv, 
it  establishes  that  tbe  fact  of  the  grant  of  letten  of 
administration  is  a  material  averment  in  eider  ts 
satisfy  the  court  that  tbe  ordinary  who  granted  tbm 
had  jurisdiction.  It  thus  being  a  material 
able  fast,  must  be  laid  wiUi  tinw^  and  that  tiaa 
should  not  be  rqmgnant  or  Imposaible.  It  km 
been  cTer  and  over  again  decided,  &om  Rar  v.  Sit- 
venst  (5  Bast.  344),  to  the  present  day,  tfast  ;oa 
cannot  reject  time  from  a  material  avemeat,'  is 
order  to  obviate  the  objection  of  repugnance. 

LaraoY,  B. — We  are  here  called  upon  to  apsK 
a  rule  of  pleading  which  ia,  at  all  events,  as  old  u 
the  time  of  Lord  Coke,  namely,  that  a  count  nvt 
be  certain  to  a  common  intent,  that  ia,  mutt  be  kid 
with  time  and  place.  It  was  distinctly  laid  dowa 
in  Ring  v.  Roxborough,  that  eadi  traverssUe  htt, 
must  be  laid  with  time  and  place,  and  that  tbe  fai 
of  granting  the  adminiatration  is  a  material  am- 
ment. 

Demurrer  allowed,  liberty  to  mmemd. 
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COURT  OP  CHANCERY. 
Baorall  t.  Hobkk  and  Aoahs. — iVof.  Ibtk, 
PraeliM   07th  Gwenl  Order—Evidmce. 
The  97A  Gtmerml  Orders  aUomng  documents  to  be 
ffoftti  by  afidavit,  does  w4  apply^  when  the 
antttmee  ^ M«  instrument  is  denied  in  a  defend- 
ants answet: 

The  bill  in  thia  case  wbb  filed,  to  raise  the  arrears 
of  an  aoQuit;  charged  upon  certain  lands  in  the 
Kln^f  County.  The  annuity  had  been  assigned 
to  the  plaintiff  by  the  origiual  grantee,  for  the 
piyoient  of  a  debt,  and  against  whom,  as  well  as 
the  inhoitor,  the  bill  was  taken  pro  ca^esso.  The 
defendant,  Adams,  who  was  a  mortgagee  of  the  in- 
heritor, by  his  answer  denied  upon  b^ief  the  exe- 
cution of  the  assignment  to  the  plaintiff,  alleging 
that  the  grantee  b»d  him  he  never  executed  it. 

Wm.  Smith,  for  the  plaintiff,  proposed  to 
read  aa  affidavit  made  by  one  of  the  subscribing 
witnesses  to  the  deed  of  assignment  to  the  plaintiff 
to  prove  the  execution  of  that  deed,  pursuant  to  the 
97th  general  order. 

ChrisHoMt  Q.C.  with  Eeman  for  the  mortgagee, 
objected  that  the  assignment  could  not  be  proved 

sffidavit,  as  he,  by  his  answer,  disputed  its  ex- 
istenoe,  and  cited  Joh  v.  Swijiy  (3  Joues  &  La- 
tODch  126);  Barjleld  v.  KeUi/,  (4  Rnss.  355); 
Pomfret  v.  Windsor,  (2  Ves.  Senior.  472)  ;  Brace 
x.midc,{7  SKd.  619.) 

Win.  Smith,  with  S.  U.  Keify  in  reply.-- 
The  etns  dted,  only  apply  where  the  deed  is 
impeadwd.  The  mortgngee  here  has  merely 
pat  the  plaintiff  to  proof  of  the  existence  of  the 
deed,  by  stating  his  belief,  that  it  was  never  exe- 
eoted.  Besides  the  defendant,  Adams,  has  no 
right  to  make  thia  objection,  as  the  bill  has  been 
taken  aa  coofeaaed  a^iut  the  aasignor  of  the  an- 
naiU. 

Christian,  Q  C. — The  defendant,  Adams,  is  not 
precloded  from  making  this  objection.  {Lord  Chan- 
eeSor^lS  the  bill  was  not  taken  pro  confessn 
agsinst  the  assignor,  I  shonld  feel  no  difficufty  in 
roling  with  you,  but  sncb  being  the  fact,  is  the  ques- 
tion now  open  to  you?)  The  plaintiff's  right  against 
the  morteagee,  depends  upon  his  proring  the  exe- 
sotion  <a  the  deed.  The  mortgagee  woiUd  be  en- 
titled to  examine  the  witnesses,  if  produced,  not- 
withstanding the  bill  being  taken  pro  confesso 
agaust  the  assignor.  And  if  it  appeared  upon  the 
cross  examinntion,  that  in  fact  the  deed  was  never 
executed,  or  was  not  executed  when  the  bill  was 
filed,  the  bill  ought  to  be  dismissed  with  costs. 

Lou>  CaAtiCBLLOH. — I^t  the  cause  stand  over, 
with  Uberty  to  the  petitioner  to  prove  the  deed  by 
deporitioDB,  the  mortgagee  to  be  at  liberty  to  ex- 
amine  the  witnesaes.  The  plaintiff  to  pay  the  costs 
of  the  day.  ^ 

Hdht  v.  — Nov.  16. 
Waste — Jurisdiction, 

17u  eretHon  of  a  building,  even  of  stnaU  size,  jor 
a  pwpose  ^•eignfrom  that  contemplated  on  the 
demise  of  the  lands  on  which  it  is  Imilt,  is  waste 
w  the  contemplation  of  a  Court  of  Equity. 

Br  a  lease  Hor  Uvea,  renewable  for  ever,  of  :12ud 


Sept  1720,  part  of  the  lands  of  Miltown  were 
demised  to  Edward  Allen  at  a  penal  rent  for  each 
acre  tilled,  and  a  covenant  by  Che  lessee  to  **  repair 
the  houses  then  standing  on  the  premises,  and  all 
improvements  madeaodto  be  made."  By  lease  of  the 
2d  May,  1763,  the  representative  of  the  original 
lessee  demised  about  fifteen  acres  of  the  above- 
mentioned  lands  to  Perceval  Hunt,  for  lives  renew- 
able.  Tiie  representative  of  Hunt,  by  lease  of  the 
2d  May,  1785,  demised  fourteen  acres  of  this  land, 
with  ahouse  and  gardeu  thereon,  to  James  Drought, 
for  Uvea  renewable.  This  lease  contained  a  cove- 
nant *'  to  repair  the  premises,  and  all  improvementa 
then  Diade^  or  that  should  thereafter  bo  made 
thereon,"  and  a  power  of  surrender  at  the  end  of 
every  three  years  on  giving  six  months'  notice. 
The  plaintm  were  the  representatives  of  Hunfa 
interest,  and  the  defendant  Hodges  of  Drought's 
interest.  The  bill  charged,  amongst  other  acts  of 
waste,  that  the  defendant,  about  the  beginning  of 
1843,  '*  changed  and  altered  the  stable-yard,  and 
one  of  the  gardens  attached  to  the  dwelling-house, 
and  built  upon  the  site  of  the  yard  and  garden  a 
lead  factory,  and  large  funace,  and  also  several 
^buildings  for  casting  leaden  pi^ieB,  and  also  built  a 
very  large  chimney  over  the  furnace."  This  was 
admitted  by  the  answer,  except  that  the  chimney 
was  stated  to  be  only  39  feet  high.  The  bill 
prayed,  among  other  things,  an  injunction  to  restrain 
the  defendant  from  continuing  the  lead  factory  or 
worka,  or  from  manufacturing  sheet  lead  or  lead 
pipes  on  the  premises.  It  appeared  that  the  fur< 
naee  was  very  small,  not  more  than  fourteen  feet 
square. 

MoneAan,  Atttf'Gen^  MarUetf,  Q  C,  with  Hunt 
and  Tottenham  for  the  plaintiff,  cited  Hunt  v. 
Browne,  (1  Sa.  &  Sc.  178),  overruling  Caluert  v. 
Gason,  Sch.  &  Lef.  561);  Cojin  v.  C#n,  (6 
Madd.  17);  Elliott  v.  Watkins,  (IJones,  308); 
7  Com.  Dig.  B.  2. 

Green,  Q.  C,  FiUtgibbon,  Q.  C,  with  F.  Fitz- 
gerald, for  tlie  defendant,  referred  to  Coppinger 
V.  Gubbins,  (9  Ir.  Eq.  Rep.  304) ;  Ckti/  of  London 
V.  Greyme,  (Cro.  Jac.  182);  Cole  v.  Greene,  (I 
Lev.  309,  Sc.  1  Mod.  95) ;  Young  v.  Spencer,  (10 
B.  &  C.  145)  i  Farrant  v.  TTumpaon,  (5  B.  &  Al. 
829) ;  Lambert  v.  Lambert,  (2  Ir.  £q.  Rep.  210) ; 
Brace  v.  Taylor^  (2  Atk.  253.) 

Lord  Cuanckllor — This  case  has  been  much 
complicated,  by  both  parties  arguing  as  if  it  were 
a  question  of  nuisance.  If  that  were  so,  I  would 
send  it  to  be  tried  by  a  court  of  law.  The 
parties  have  gone  from  that  question  to  one 
totally  different.  Whether  in  a  mere  matter  be- 
tween landlord  and  tenant,  this  court  ought  to 
interfere  to  restrain  the  erection,  or  if  they  have 
been  erected  to  restrain  the  use  of  buildings  nut 
tending  to  the  improvement  of  the  lands,  with  re- 
spect to  the  character  in  which  they  were  demiii-. 

When  a  case  of  such  alteration  occurs,  this 
Court  will  most  likriy  leave  the  landlord  to  liis 
remedy  at  law.  This  case  is  different,  the  build- 
ings have  nothing  to  do  with  the  enjoyment  of  the 
premises,  and  have  no  connection  with  them.  The 
question  then  is,  when  partiea  hold  premises,  such 
as  these,  and  want  to  erect  on  them  distinct  biuld- 
iugs  for  purpose*  distinct  from  those  for  which  the 
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lease  wu  granted,  this  Court  will  interfere  wjth 
inch  erecUon.  By  the  old  law,  which  doea  not 
seem  to  me  Id  any  way  obsolete,  to  change  eoy 
part  of  a  demised  building,  is  accounted  waste,  and 
the  erection  of  buildings  different  in  character  from 
those  demised,  is  waste.  This  was  called  a  trivial 
diarge,  but  Mr.  Hunt  ably  met  that,  by  showing  that 
it  was  a  continuing  waste.  Tlie  Case  of  Buty  v. 
Smty,  (1  Ja.  and  W.  653),  shows  the  doctrine  on 
that  point.  In  that  case  the  Lord  Chancellor  says, 
"  I  admit,  also,  that  a  small  degree  of  waste — I  do 
not  saj  the  smallest — manifesting  an  intent  to  do 
more,  will  be  sufficient  for  the  Court  to  act  upon, 
but  it  will  look  at  it  in  the  manner  in  which  the  sub- 
ject it  viewed  by  the  courts  of  law,  and  there  the 
extent  of  the  waste  done  is  considered  very  mate- 
rial. There  is  an  Biuhority  at  lav,  where  a  verdict 
having  been  fbnad  for  the  plaintiff,  judgment  was 
entered  up  for  the  defendant,  on  account  of  the 
extreme  smallness  of  the  damages,  Harrow  School 
T.  Alderton,  (2  Bos.  and  Pul.  66).  A  Court  of 
Equity  will  in  this  follow  the  law.  I  recollect  one 
case  where  the  subject  of  complaint  consisted  of 
some  acts  which  were  not  waste,  together  with 
others  that  certainly  were,  namely,  the  pulling  up  a 
few  young  oak  plants,  they  were  so  small  that  they 
were  brought  into  court  annexed  to  the  affidavits, 
and  there  the  injunction  was  refused."  He  then 
goes  on  In  this  case,  when  the  plaintiff  has  per^ 
nutted  bis  father  to  go  on  for  five  or  six  years,  and 
fuffbred  him  to  commit  waste  under  the  notion  that 
he  was  making  improvements;  and  when  it  ia  ad- 
mitted,  that  upon  the  filing  of  the  bill  he  delisted, 
though  1  am  ready  to  say,  that  if  auotber  tree  be 
cut  down,  if  any  act  of  waste  be  done  in  future,  the 
plaintiff  shall  have  an  injuncUon,  and  though  I  do 
not  mean  to  sanction  the  acts  that  have  been  done, 
yet  under  the  form  in  which  this  application  is 
made,  I  cannot  grant  iu"  And  again  **  As  to  the 
elm  trees,  it  seems  that  six  or  eight  have  been 
lopped,  but  it  is  sworn  by  four  or  five  affidavits,  in 
contradiction  to  one,  that  they  stood  on  so  small  a 
piece  of  ground,  that  it  was  necessary  to  take  off  some 
of  the  branches,  that  the  other  trees  might  grow, 
the  value  of  the  cuttings  is  £1  4*.,  aod  they  have 
been  employed  on  the  fences."  Then  taking  the 
law  to  be  so,  is  this  a  case  for  an  injunction.  I  re- 
peat agaiu,  that  if  any  recent  act  were  done,  show- 
ing that  the  party  intended  to  commit  spwl  and 
waste,  the  Court  would  give  an  effectual  prohi- 
bition. Now  I  cannot  say  whether  a  jury  in 
this  case  would  (^ve  damages,  but  m  court  of  law 
would  say,  that  this  without  doubt  was  waste.  We 
have  an  act,  which  is  waste  at  law,  established  so  as 
to  manifest  an  intention  to  continue  it  It  is  small, 
but  still  it  is  waste  and  on  this  ground  I  have 
no  doubt,  that  the  plaintiflb,  who  oertably  insist 
on  a  very  ri^d  measure  of  justice,  are  entitled 
to  the  exercise  of  an  old  jurisdiction  of  this  Court. 
I  must  grant  relief  so  far  as  it  is  prayed  in  re- 
flect of  the  factory.  The  form  of  the  decree  is  a 
matter  to  be  arranged,  but  I  do  not  apprehend  that 
there  will  be  much  difficulty  on  that  pmnt,  the 
plaintiff  is  entitlied  to  an  injunction  to  stop  any 
fiirther  use  of  the  boildiug.  I  cannot  refuse  this 
measure  oi  tdie(  if  I  did,  what  Is  to  prevent  the 


defradant  from  covMing  the  whole  pvun  vifi 
factories  of  a  similar  size? 


ROLLS  COURT.— Not.  tt. 

ex  pabtk  huttoh,  ih  the  mattei  ot  iu 
Imcuhbbbbd  Estates  Act. 

JneumhmdEdateaAet—SmtPtmliiig-QA 
AbUtwoM  JHed  fbv  a  takof  UnJk,  siU«  An* 
prwiouMtdy  directing  that  the  fAoMf  jfarff 
redeem  a  prior  imM^braneer  mt&tN  jtfaa|^ 
or  the  biU$hould  ttand  dismiseed  eu  agmty^ 
Afier  the  expiration  of  the  nr  momtht,  iijm 
incumbrancer,  not  having  been  pmd  f» 
tented  a  petition  under  the  InmmberelEiU^ 
Act.    Held  that  tA«  tuit  wu  /tfwfisf  «il^llr> 
meaning  of  the  67th  tec.  of  the  att,  ondtktfA.-. 
tion  woe  tafhrvutly  at  it  did  not  ttaU  that  if" 
content  ef  all  parties  to  the  ndt  had  bten  ohm^ 
and  the  petition  shimtd  Have  prayed  thlAtidt 
ihotUd  i«  ttajfed.    The  euit  havitig  hetmeAf 
tive      the  plaintiff't  neglect  in  md  ewp^i 
wUkihtdeerm.   SemUe,  theplml^vniid^ 
m  sMcft  a  earn  be  entilted  to  eotU  agtiM$th 
inherOanee* 
This  was  a  petition  under  the  Act  (wAewiti 
incumbered  estates.  It  appeared  that  bj  isifliM*' 
bearing  date  the  Ist  of  Nov.  1833,  tbelsndiJOi^ 
to  be  sold  were  mortgaged  to  a  Mr.  Hultw.  A' 
was  the  firat  incumbrancer  on  them,  and  io  paw- 
HOD  of  the  title  deeds.   The  same  laudi  sen^ 
sequentiy  mortgi^^  by  Young,  ihe  owsBitoi 
person  named  Leslie,  who  filedabillof  fsndMt 
in  which  suit  Mr.  Huttou  wm  toai»  a  jwtj;  M 
by  a  decres^  dated  the  19th  day  of  Jaourj.lU^ 
the  plaintiff  was  directed  to  redeem  the  pMiiMi 
demand  within  six  months  from  the  19ih  <f 
1847_being  the  date  of  the  report  sscotiiMf 
the  sum  due— or  the  WU  to  stand 
against  the  prior  incumbranoer,  but  the  {diiDv 
did  not  redeem  wittiin  the  time  limited. 

Hutton  for  the  petitioner. — Upon  the  md 
May,  the  bill  in  the  cause  of  IseeUe  v.  Yongood 
dismissed  as  against  the  petitioner,  sndttaa* 
does  not  come  within  the  67tb  sec.  uf  the  act,  w 
the  suit  is  at  an  end  for  all  purposes  of  focdwi^ 
redemption,  and  sale,  as  the  court  will  sot  fin* 
-  Bm^  ■ 


__  sale  of  an  equity  of  redemption, 
consent  to  this  petition  has  been  signed  bj  thr 
citor  for  the  plaintiff  in  the  cause  oS  L'*'^' 
young.  .y 
Buttt  Q.Cn  for  the  plaintiff  in  tbecawo^ 
v.  Young. — It  ia  impossible  to  make  any 
this  petition,  for,  by  the  67th  secof  the  I'W*'^ 
Estates  Act,  no  petition  can  be  pressotedfwi"^ 
during  the  pendency  of  any  aiut  oalesi  wiu  »■ 
sent  of  the  parties.    The  consent  of  the  ptaujun  > 
the  only  one  which  has  been  obtained ;  ^ 
sale  can  be  had  in  the  cause  oi  LeeUe  '-J*^ j 
Mr.  Hutton  consents,  and  expense  sod  delifiv 
parties  will  be  avoided. 

Nortnan,  for  Young,  the  inheritor^If 
is  not  made  liable  to  double  costs,  I  have  no  »F 
tion  that  a  sale  should  be  had  under  the  pentiw-  ^ 

Mastsb  op  Tax  RotLs.- The  suit  of 
Youi^  having  been  instUuted  fort^ 
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tiourt  wbo  wu  s  |»ior  ineumbranoa-,  and  a  party 
in  that  rait*  stands  upon  his  rigbti,  and  iDBists  on 
)t^og  redeemed,  although,  had  be  submitted  to  a 
idk  be  would  iuLTe  been  the  very  first  person  paid 
oat  ai  tbe  proeeeds.  The  ok  months  given  to 
rsdeem  eipirad  in  May  lasti  and  the  petitionw  now 
sib  me  to  do  wliat  be  might  have  done*  but  would 
aot  consent  to^  in  tbe  suit;  for,  if  thwe  had  been 
aay  defect  in  that  suit,  itoould  have  been  remedied 
b;  lapplraaental  bilL  By  the  67th  sec  it  is  pro- 
videdt  that  where  any  suit  for  foreclosure  or  sale 
btfbeen  commenced  before  tbe  lit  of  July,  1848, 
DO  petition  shall  be  presented  unless  with  the  con- 
teat  of  the  parties  competent  to  consent  to  the 
diiininal  or  staying  of  the  suit,  and  every  such 
consent  shall  be  atated  in  tbe  petition.  I  do  not 
nj  that  a  party  would  be  turned  round  if  the  peti- 
UoD  did  not  contain  that  statement,  and  he  was  in 
a  position  to  say  that  he  has  the  consent  of  all 
parties  necessary  ;  but  the  effect  of  this  aot  is  now 
MM^t  to  be  got  rid  of  by  the  argument  that  this 
pnvioon  does  not  apply  where  the  suit,  having 
been  dtimissedi  is  not  pending  so  far  as  Uie  peti- 
tioiwrisoonoenied.  If  that  were  so,  every  creditor 
«ho  happraed  not  to  be  before  tbe  court,  would  be 
esdtled  to  apply  under  this  act,  although  there  was 
a  suit  actually  pending  for  a  sale  of  the  very  same 
lands,  and  by  this  means  the  provisions  of  this 
sectioo  would  be  defeated,  the  object  of  which  was 
to  [vevent  double  proceedings.  I  do  not  now  say 
vbether  I  may  not,  under  the  subsequent  provisions 
of  the  lection,  have  jurisdietion  to  make  an  order 
staying  proceedings  where  the  parties  do  not  con- 
sent, but  every  person  in  the  Ruit  should  have  notice 
ofthat  order.  As  to  tbe  costs  for  the  plaintiff,  I  do 
aot  tfaiok  thwe  is  any  ground  for  fixing  the  inherit- 
anoe  with  the  cost  of  proceedings  which  bave  been 
rendered  abortive  by  lUs  means,  for  the  act  provides 
that  tbs  court  m«y  pve  directions  for  staying  such 
rai^  and  respecting  tbe  ooats  thereof  and  other- 
viN^  as  it  sbidl  see  ^  The  object  of  the  l^s- 
Istore  is  to  prevent  costs,  and  it  would  have  been 
mwAi  better  to  have  allowed  the  proceedings  to  go  on 
ID  tbe  rait  of  Leslie  v.  Knu^,  where  all  the  expeuae 
bad  been  incurred.  I  will  make  no  order  on  this 
petiUfHi  in  its  present  form,  hut  will  give  leave 
tbat  tbe  prayer  may  be  amended  by  praying  that 
tlie  proceedings  may  be  stayed  in  the  suit  of  ZttUe 
V.  yoftng,  I  am  unwilUuff  that  any  technical 
objection  should  be  allowed  to  interme  with  tlie 
vorkiog  of  this  statute. 

Nugent  t.  WATUS^^oe.  24. 
Sterner— Writ  o/*  Error— Supereedeiu. 
A  Renitw  will  not  be  amtohUed  under  the  5  ^  6 
WW  the  4th  c.  55,  pending-  a  Writ  of  Error  on 
a  Judgment  at  law,  although  thepetUion  be  pre- 
tented  ie/5r«  the  issuing  of  the  Writ  of  Error, 
and  security  Jbr  costs  be  not  entered  into,  the 
plaintiff'  in  error  beimg  the  plaintiff'iH  the  court 
Mow,  A  Court  ofj^ui^  uMl  not  entertain  the 
question  ofirregularitj/  in  proceetHnge  at  law. 

J"?*""  Nogent  the  peaUoner,  who  had  been 
aeTeDdant  at  law,  obtained  judgment  for  cosu  on  a 
demorrer  to  a  adie/adas  in  tbe  Court  of  Ctfmmon 


Pleas,  and  on  that  jndgment,  presented  a  petition 
for  a  receiver,  under  the  5  &  6  Wm.  4,  c  55* 
After  the  petition  bad  been  presented,  a  writ  of 
error  issued  on  the  jndgment  of  tbe  Common 
Pleas.  A  concUtional  order  for  tbe  appointment  of 
the  receiver,  had  been  made,  against  which  the  re- 
spondent now  shewed  cause. 

Milter,  S.  B. — ^This  conditional  order  cannot  be 
supported,  for  the  writ  of  error  is  a  eupertedeas  of 
the  judgment,  even  though  no  bail  in  error  has  been 
entered  into-  ■  The  plaintiff  in  error  having  being 
plaintiff  below,  Stephenson  v.  ffigginson,  (Black. 
Dun.  &  Os.  37,)  1  Arch.  Prac  487,  2  Saund.  R. 
101,  n.) 

Molesumthj  contra. — The  writ  of  error  is  not 
according  to  precedent,  and  therefore  is  bad.  Nut- 
ton  V.  Carlow,  (10  Mod.  283,)  shews  how  formal  a 
writ  of  error  must  be ;  according  to  Snuirt  v.  7*ay< 
lor,  (1  Price  312),  if  the  writ  be  defective,  it  is  no 
tupersedeas ;  besides  the  writ  of  error  has  not  been 
returned  to  the  Court  of  Error,  and  therefore  has 
ceased  to  act  as  a  tupereedeat,  Wtckt^ad  v.  Brad~ 
show,  (Hob.  1 16,)  anon.  (6  Mod.  2S1) ;  Dow  v. 
dark,  (1  Crora.  ft  M.  160.) 

Thb  Mastbb  ov  the  Rolls. — I  do  not  see 
any  difficulty  in  this  case.  The  case  of  BaU  v.  Bedlt 
(Smith  &  Bat.  221,)  decided  by  the  King's  Bench, 
is  an  authority  on  some  of  the  points,  for  there  the 
habere  having  been  taken  out  and  execated,  im- 
mediately after  judgment,  and  before  a  writ  of 
error  issued,  the  court  granted  a  writ  of  restitution. 
It  has  been  decided  by  the  Court  of  Exchequer,  in 
Stephenson  v.  ffigginson,  that  the  case  of  a  plain- 
tiff in  error,  who  has  been  plaintiff  in  the  court 
l>e1ow,  is  not  within  the  statute  of  1  Geo.  4,  c.  68, 
and  I  have  no  bentation  in  following  that  case. 
The  case  of  BaU  v.  Ball  is  exactly  in  point  with 
the  one  now  before  me,  for  in  the  present  case,  tbe 
petition  was  presented  before  tbe  writ  of  error 
issued,  and  in  tbat  tbe  habere  had  beeu  absolutely  ex- 
ecuted. But  even  if  this  case  were  within  the 
sUtute,  BaU  v.  BaU  decides,  that  a  writ  of  error 
is  a  supersedeas  till  a  rule  of  bail  has  been  entered 
and  served.  I  shall  not  decide  upon  the  irregula  - 
rities which  have  been  urged  against  the  proceed- 
ings at  law,  it  has  been  often  decided,  that  in  this 
Court,  proceedings  at  law  must  be  taken  to  be 
regular,  till  set  aside.  I  will  allow  the  cause,  but 
without  costs,  because  the  petition  had  been  pre- 
sented before  tbe  writ  of  error  issued. 

In  THE    MATTES  OV  THE  ACT   TO  FACXLITATK 

TBE  SAtx  or  Ihcdubeeed  Estatss  in  IeB" 

LAND,  EX-PABTB,  hOKD  BLAllET.»iV(W.  29. 

Incumbered  Setatee  Act — TVwffer— Abltos — Gm* 
ttruction — Con-rod'. 

Upon  a  petmon  under  the  (nouenbered  ettatee  act, 
Jbr  a  tale  of  tandt,  vested  in  tnuteeSf  to  the  us* 
of  petitioner  fjr  life,  then  to  preserve  contingent 
remainders,  remainder  to  the  Jlrst  and  other  sons 
of  petitioner  in  tail  male,  remainder  to  petitioner 
in  fee,  there  beii^  no  t^Hdren  of  die  petitioner. 
Held,  that  the  trustees,  ae  representing  un- 
born issue  in  tail,  ought  to  have  notice  of  thepro- 
ctedingst  ado,  that  a  contract  Jar  a  ealefreedfrom 
a  Jointure,  wUhout  consent  of lhejointrea$t  was  nuU 
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undvoid.  Semble  this  act  wUlba  am$trued  $trict- 
h/  according  to  the  letter. 

This  wu  a  petition  under  the  inunmbered  estates 
acL   It  appeared  by  indentDre*  dated  the  24di  day 
of  June,  1796,  that  the  landB  sought  to  be  sold,  vere 
limited  to  the  use  of  Thomas  Andrew,  Lord  Blaney, 
father  of  petitioner  for  life,  and  (subject  to  a  join- 
ture of  £l500,%Iate  eurren^,  for  Lady  Blaney,) 
to  his  first  and  other  sons  in  tail  male.    By  inden- 
ture, bearing  date  the  ISth  day  of  March,  1826, 
the  lands  were  conveyed  to~^J.  Alexander  and  the 
Rev.  R.  Alexander,  their  heirs  and  assigns,  to  the 
use  of  Thomas  Andrew,  Lord  Blaney,  for  life,  and 
after  the  determination  of  that  estate  to  the  use  of 
trustees,  to  preserve  contingent  remainders,  and 
upon  trust  after  the  decease  of  Thomas  Andrew 
Lord  filaney,  to  pay  Lady  Blaney,  an  annuity  of  ^ 
£1500,  late  currency,  as  her  jointure,  and  subject . 
thereto,  to  raise  £20,000,  as  portions  for  younger 
ehildreoi  then  to  the  use  of  petitioner  for  life»  then  ! 
upon  trust  to  support  contingent  remainder^  and  ; 
after  the  decease  of  petitioner  to  use  of  bis  first , 
nod  other  sous  in  tail  male  with  remainder  to  peti-  ' 
tioner  in  fee.  Thomas,  A.  Lord  Blaney,  died  in  1 834, 
and  at  the  time,  the  petition  was  presented.  Lord 
Blaney  was  unmarried,  and  under  the  limitations 
of  the  deed  of  1826,  possessed  of  a  life  estate  in 
the  lands,  with  remainder  to  himself  in  fee.    Pre- 1 
vious  to  the  petition  being  presented,  a  contract 
had  been  entered  into  for  a  sale  of  the  estates,  dis- 
charged from  the  jointure  of  Lady  Blaney.  i 
Srewtter,  Q.C  and  Alexander  Norman  for  pe-  i 
tilioner. 

Mastek  or  THE  Rolls. — The  contract  in  this 
ease  is  a  nullity,  a  tenant  for  life,  such  as  the 
petitioner,  has  no  right  to  sell  unless  under  the 
aet(  and  a  jointure  is  not  an  incumbrance  witliin 
the  meaning  of  it.  Lady  Blaney's  consent  must 
tberdbre  be  obtained,  also  this  is  a  proposal  to  sell 
the  ieatate  of  unborn  issue,  and  I  cannot  make  an 
order  of  reference  without  notice  to  the  trustees, 
who  represent  them.  These  trustees  have  the  l^al 
title  in  them. 

Iforman. — The  53d  section  would  seem  to  give 
jurisdiction  ;  it  gives  power  to  release  the  portion 
of  lands  sold,  from  charges  not  being  incumbrances 
under  the  act ;  and,  under  the  49th  &  50th  sections, 
the  surplus  money  is  tu  be  invested  in  the  funds,  or 
in  the  purchase  of  lands  to  be  settled  to  the  same 
uses  as  the  land  sold.  In  the  present  case  there 
will  be  a  large  surplus. 

Master  or  tus  Rolls. — The  words  of  the  act 
are  plain,  I  will  not  put  a  fanciful  construction 
upon  it.  You  must  serve  notice  on  the  trustees, 
and  I  will  let  this  petition  stand  over  till  Saturday 
week)  that  you  may  obtain  the  necessai;  eonwnt. 


RoUevtoTie. — This  is  an  application  for  ^ 
substitute  service  of  subpoena.    A  decree  ftrs( 
had  been  obtained  in  this  caose,  naoa 
tenant  in  tail  has  been  born  in  India,  bis  £ 
officer,  serving  in  that  country,  and  she  a  < 
and  has  appeared  in  the  cause,  we  now 
service  of  the  subposna  upon  the  (atbei'si 
may  be  deemed  good  service  upon  the  i 
a  recent  rase  in  the  Court  of  Cbaoerajf  i 
tion  of  service  of  an  officer  id  the  Eaat 
pany's  service  was  allowed  by  aerriiig  I 
in  anothw  caose. 

Pek  Cvruh. — In  dealing  irhh  ■ 
not  travel  out  of  the  act  of  parUament, 
must  be  served  in  India  by  his  father, 
being  verified  by  the  commanding 
regiment. 

Clift  v.  Galwat. — Abe.  Ift 
HovAN,  Petitwnet,  Galwat, 

Jvdgtnent  Creditor — Petition  Jbr 
Suit  Pending. 

Where  a  receiver  hat  been  appointed  w  at 
judgment  creditor,  who  it  a  notite 
might  obtain  fvJl  relUf  m  the  Mti; 
petition,  and  appUes  to  nave  the  r«rr~ 
to  the  matter  of  hie  judgmenty  he  i 
the  costt  of  the  petitioH,  attkot^ 
ttancet  of  the  ami  are  micA  as 
mtpicion  of  co&imon  6tf<iM«n  <A* , 
defsndani  m  the  suit. 

In  this  case  a  bill  bad  been  filed 
ditor  of  the  defendant  praying  an 
it  appeared  that  the  soUcitwa  for 
dufendaut  were  partners,  and, 
cousin  of  the  defeud^nt  had  been  i 
upon  eonseaL  The  petitiooer  suba^qMotl 
an  order  extending  this  reomvtf  to  t 
tlie  petition,  but  the  question  of  c 
to  stand  over. 

John  PennefiUher  movci! 
might  be  at  liber^  to  pr 
costs  oS  his  petition. 

RaUeaUme  contra^  - 
missed  with  oosts. 

Feb  Curiam.— 
account,  the  pc 
the  peril  of  c<> 
the  filing  ' 
render 
again 


EQUITY  EXCHEQUER 
TiGBB  V.  Walsh. 

Praetiae — Stdntitution  of  service — ' 
ParUee  out  of  Jurim^cttom 
In  the  eate  of  a  inmor,  lA*  oovr/  miff  ' 
ternee  of  tvJbpana  out  t^'  tk$ 
the promtions  of  4  Sf  5,  fTukM 
plied  with. 
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Bkkey,  eootn^Tbis  appKeatioa  to  too  late, 
lemomeot  the  two  months  expired,  the  defendants 
n  to  quasi  coDtcmpt,  they  should  hare  filed  thrir 
trer,  accompuiied  by  a  notioe  that  thev  did  so 
Jnot  pngudiee  to  this  applicadoa.  Sfannix  v. 
ten,  I.  E.  R.  190).  He  also  cited  Byre  r. 
mr,  (Stusse  &  Scully,  6&:*)  ;  A-ior  v.  White, 
loLSfil).  The  precise  point  has  been  ruled 
At  Master  of  the  Rolls  in  Whyte  v.  Magvirey 
iMsMSi  1S47,  unreported. 
ftanixFATHiB,  B. — The  position  of  the  defend- 
kere  ia  snalogon;  to  that  of  a  defendant  at  law 
irbthetimefor  pleading  has  eipired,  tbeplaiatifb 
K  too  late.  We  think  the  practice,  as  aettted  by 
HoBoor  the  Hatt«r  of  the  Rolls,  a  voy  good 
,  ud  must  tbefefOTO  refuse  the  motion  with 
x;  besides,  we  hare  ascertauied  from  the  Regia- 
'  dut  BaroQ  Kdiarda  baa  already  decided  thla 
It  tbe  same  way. 

— ♦ — 

3UE£N^  BENCH^MicHAKUUB  Tbbm. 

BCTLEB  AICD  ^ROTHEB  V.  LloTD.  NoV.  4. 

ttfUader  ocC  9  4r  10  Vxc*  c.  64— Costf  of 
mu—Re/mee  to  the  Matter— Sheriff' liable 

wre  « ther^  maeU  a  teirure  of  eheepf  under  a 
1  Ja^  and,  an  acherae  claim  being  eet  up,  ap- 
iud  jor  r^ief  under  the  interpleader  act;  the 
ourt  ordered  an  tMue,  and  directed  the  ekeriff 
D  rebim  the  sheep  until  the  determination  of  the 
■TiaL 

vniirt  having  paeted  for  the  claimant^  he  hroug}\t 

s  oefion  againet  the  eherifftfor  injury  aUegM  to 

t  nuUdn^  by  the  teizure  ^'the  meep. 

'  court  atayed  thie  action,  and  reftrred  H  to  the 

iatter,  to  aeeertain  uihether  any  deterioratum 

w  anued  to  the  theep  by  the  neglect  of  the 

'ur^i  to  take  an  aeeomnt    the  eher^e  expen- 

a,  and  to  tirike  a  balance  between  me  cha/rge* 

fOtedteriffandnu^  loa$. 

:  emrt  lUreeted  the  eotts  ef  the  ieeue  to  be  paid 

9  the  claimant  by  the  execution  creditort. 

!  iheriff  of  the  County  of  Rosoomnion,  having 
the  6th  of  March  last,  under  a  writ  of  ^ri 

St  tbe  snit  of  the  above  named  plaintiff, 
inst  the  above  named  defendant,  taken  in  execu- 
1  certuD  sheep,  and  a  notice  of  claim  having 
n  served  npon  him,  on  behalf  of  the  Rev.  John 
■utnm^  the  dieriff  applied  for  rriief  under  the 
trpleadw  act,  and  the  aeveral  parties  having  ap- 
irnloDthe  SiOth  of  April,  to  maintain  their  re- 
Hlive  cUms,  tiie  eonrt  thereupon  directed  an 
^  in  which  the  dumaot  was  to  be  plaintiff, 
n  the  execution  creditora,  defendants  ;  tbe  ques- 
n  OD  tbe  trial  to  be,  whether  the  sheep  seized 
n  the  property  of  the  claimaot  or  the  defendant, 
'  the  sbCTifi  was  directed  to  retain  the  sheep 
the  determbation  of  the  issue.  The  trial  took 
«e  at  the  uttings  after  Trinity  Term,  before  the 

Chief  Joatice,  and  a  verdict  having  been 
utd  for  the  dnimant,  the  court,  on  the  29th  of 
ne.  made  an  order,  directing  the  sheriff  to  return 
f  iheep  to  hun. 

Aopier.  Q.Cwitb  J.  T.  BaU  now,  on  behalf  of 
'  Mi^  nuHwl  that  tbe  expensee  which  he  had 


incurred  in  fiseding  and  keeping  the  aheep,  from 
the  6th  of  March,  to  tbe  29th  of  June,  might  be 
paid  to  him,  rither  by  claimant  or  the  exeoutioo 
creditors,  and  for  his  costs. 

Hartley,  Q.Cand  0*i)rtAw/^onthe  partof  theex- 
ecution  creditors,  contended  that  the  sheriff  was  not 
entitled  to  tbe  costs  of  his  original  application  to 
the  court,  and  that  it  would  be  uigust  to  ask  the 
execution  creditors  to  pay  for  tbe  keep  of  tbe  sheep. 

Macdonagh,  Q.C.  and  Cloee  appeared  on  behalf  of 
the  claimant,  and  moved  that  the  sheriff  or  tbe  ex- 
ecution creditors,  might  be  directed  to  pay  to  the 
claimant  tbe  costs  of  the  order  of  the  :20th  of  April, 
the  costs  of  the  issu^  and  a  sum  of  £143  148.  being 
the  loss  austained  by  him,  by  reason  of  the  seizure 
of  the  aheep,  or  that  the  claimaot  might  be  at 
liberty  to  proceed  in  the  action  already  com- 
menced by  him  against  the  sherifi*. 

Thb  Coubt  made  the  following  order. — It  ia 
ordered,  that  with  respect  to  the  applIcatTon  for 
costs,  the  plaintiffs  in  this  cause  do  pay  unto  the 
Rev.  John  Armstrong  the  costs  of  the  order  of  the 
20th  day  of  April  last,  and  also  the  costs  of  the 
said  issue,  and  that  the  sheriff  do  not  have  any 
costs  of  the  original  order  as  against  the  plaintiffit 
in  this  cause,  and  as  to  the  present  motion,  no 
costs  to  any  of  the  parties,  and  with  respect  to  the 
said  action,  so  brought  against  the  said  sheriff;  it 
is  ordered,  that  all  further  proceedings  therein  be 
stayed,  and  that  it  be  referred  to  tbe  Master  of  this 
Court  to  take  an  account  of  the  reasonable  cost  and 
charges,  to  which  the  said  sheriff  is  entitled,  for 
feeding  and  keeping  the  sheep  up  to  the  time  wheu 
the  titte  to  them  was  asoartained,  and  on  tbe  other 
hand,  to  ascertain  whether  any  deterioration  was 
caused  to  the  said  jheep  by  the  neglect  or  misma- 
nagement of  said  sheriff,  and  the  amount  of  such 
deterioration,  and  to  strike  abalance  betwen  the  said 
charges  by  the  sheriff  and  snch  loss  or  deterio- 
ration. And  it  is  further  ordered,  that  the  party 
against  whom  the  officer  shall  find  such  balance, 
the  said  sheriff,  or  the  said  Rev.  John  Armstrong, 
as  the  case  may  be,  shall  pay  unto  the  other  party 
the  amount  of  such  balance  forthwith,  upon  the  con- 
Armation  of  the  Master's  report. 

Hill  t.  Holt. — Nov.  20. 

Practice — SiU  of  particulare — Amendment  notice* 

This  was  an  application  to  have  plaintiff's  bill  of 
particulars  amended.  It  was  an  action  of  aetump- 
tit.  The  declaration  contained  tbe  money  county 
and  an  account  stated.  The  bill  of  particulars 
merely  stated,  that  the  action  waa  brought  "  to  re- 
cover the  sum  of  £52,  b«ng  for  money  lent,  and 
on  amount  stated,"  to  this  there  was  no  date. 
There  waa  no  a£Sdavit  sworn,  or  notice  of  motion 
served. 

Coatet  for  defendant,  contended  that  this  bill  of 
particulars  being  merely  an  echo  of  the  declara- 
tion, was  clearly  a  contempt  of  the  rule  of  court, 
and  therefore  did  not  require  an  affidavit,  or  notice 
of  motion,  Srown  v.  Watte,  (1  Taunt.  354).  A 
side  bar  rule  might  have  been  obtained,  if  no  bill  oi 
particulare  had  been  served. 

MooBE,  J.  on  consulting  with  the  officer,  made 
tbe  order. 
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EXCHEQUER  OF  FLEAS-^ov.  8  &  SS. 

John  JacX)  lessee  of  Dowlmo  v.  Gbavbs. 
WiU—Coiuiniction. 
S«qve$t  of  a  term  of  years  tu  jbUout : — "  I  iUao 
leave  to  T.  D.,  my  brotKery  one'HUrd  of  the 
quarry  Jietd  during  hit  Ufet  alto  0%e  house  thit 
stands  next  w  the  lower  ^fiMy  hut,  at  his  death, 
said  land  and  house  to  his  ton  T.  D.  during 
his  natural  l^,  and  after,  ^  his  last  wiU,  to  hu 
wife  and  ckUdren."  T.  D.  tAff  younger  died 
intettate.  Held  that  the  legal  estate  in  the  term 
did  not  pats  to  tht  wife  and  chUdrent  hut  was 
vested  in  the  penomU  representative  At 
testator. 

This  was  a  motion  for  a  new  trial  of  an  ^ectment 
tried  before  Cliief  Justice  Blackburne  at  the  last 
Spring  Assizes  for  the  Queen's  County.  The  evi- 
dence was,  that  person  named  John  Carrolli 
being  possessed  vf  certain  premises  in  Mary- 
borough for  an  unexpired  term  of  999  years,  made 
the  following  bequ^t  of  his  interest  in  the  term : — 
**  I  also  leave  to  Thouias  Dowling,  my  brother,  one- 
third  of  the  quarry  field  during  his  life,  also  the 
house  that  stands  next  in  the  lower  part  of  said 
field,  but,  at  his  death,  said  land  and  house  to  go  to 
his  son,  Thomas  Dowling,  during  hit  natural  Ufe, 
and  after,  by  hit  last  wiu,  to  his  wi/v  and  children," 
After  the  testator's  death.  John  Campion  and 
Henry  Holbrooki  the  executon  named  in  bis  will, 
obtained  probate*  and  assented  to  the  bequest  to 
Uie  DowUngs.  Thomas  Dowling  the  elder*  and 
Thomas  Dowling  the  younger,  after  the  death  of 
the  testator,  let  the  premises  for  which  the  eject- 
ment was  brought,  and  which  were  a  portion  oTthe 
lands  comprised  in  the  testator's  will,  to  the  defend- 
ant for  900  years,  from  the  31st  of  May,  1833. 
Thomas  Dowling  the  elder  died  in  1834,  and 
Thomas  Dowling  the  younger  died  intestate  in  the 
same  year,  having  survivea  his  wife,  and  leaving 
two  children,  both  of  whom  were  alive  at  the  time 
of  bringing  the  ejectment.  Both  the  testator's  exe- 
cutors having  died,  administration  de  bonis  non,  SfC. 
of  the  testator  was  granted  to  William  Dowling, 
the  sole  lessor  of  the  plaintiff.  Under  these  cir- 
cumstances, it  was  contended  by  the  defendant's 
counsel  that,  according  to  the  true  construcUob  of 
the  testator's  will,  the  legal  estate  vested  in  the 
children  of  Thomas  Dowling  the  younger  on  the 
determination  of  the  life  estates,  and  that  the  lessor 
of  the  plaintiff  was  not  entitled  to  recover.  The 
judge  having  reserved  liberty  to  the  defendant  to 
move  accordingly,  and  a  conditional  order  having 
been  obtained. 

MacDonogh,  Q.  with  ffamilton  Smythe,  now 
shewed  cause. — -The  sole  question  in  this  case  is, 
whether  the  legal  estate  vested  in  the  children  of 
Thomas  Dowling  the  younger  afttf  his  death. 
Under  the  limitations  of  the  will,  Thomas  Dowling 
the  younger  toolc  either  a  simple  power,  which  has 
not  been  executed,  or  a  power  in  the  nature  a 
trust,  and,  as  there  has  been  no  appointment,  the 
property  would  in  Equity  vest  in  the  olgects  <^  the 
power,  but,  in  law,  would  revert  to  the  personal  re- 

Eresentative  of  the  testator.  The  administrator  must 
e  regarded  as  a  trustee  for  the  children.  There 


was  BO  assent  given  to  the  limitaUoa  to  the  vife 
and  ofaihlren.  (Vifroy,  R. — It  is  quite  decided 
that  the  assent  of  the  executon  to  the  bequot  to 
the  tenant  for  life,  serves  as  an  assent  to  the  »• 
maindermen.)  The  ^Uorwgr-Gra.  v.  Potter,  (3 
Beavan,  169,)  shews  that  that  doctrine  isnotuid. 
versal,  but  is  modi&ed  by  the  dreumstsnoei  of  the 
case.  (Lefrajf,  B. — la  that  case  the^  muit 
been  a  HmitatitMi  of  the  estate  after  the  mn 
for  life,  and  prior  to  the  vesting  of  the  ettate  ii 
remainder).  The  asBeiit  of  the  •MMIontoOe 
life  esUte  oould  not  enure  hen,  as,  until  T.  Uowliog 
the  youuger's  death,  U  WW  eoDtngsM  vhoihuU 
take,  and  in  what  aharea*  The  ■dadoiimur 
should  be  regarded  as  a  trustee  for  the  ctiiUta, 
and  the  latter  should  resort  to  a  court  of  Eqnitj 
for  a  declaration  of  tbeir  rights.  Harding  ?. 
(I  Atkyns.  469) ;  Brown  v.  Higgs,  (8  Vewj  574); 
Birch  V.  Wade,  (3  V.&  B.  I98)i  flumi^A 
Phiicoxy  (5  M-  &  C.  92).  The  disposition  here 
conies  within  the  authority  of  D.  of  SUrlhetougk 
V.  GodoUjhin,  (2  Vesey  Sen.  75). 

Green,  Q.  and  J.  T.  Sail,  contrs^Tbejurj 
have  found  that  the  executors  assented  to  tlie  be- 
quest.  There  cannot  be  a  partial  a»«nt.  (Pigot, 

C.S^  It  is  quite  settled  that  if  A.  bequtath*  i 

chatt^  to  B.  for  life,  with  remainder  to  C,  utd  die 
executor  assents  to  the  life  estate  to  B,  hkmtt 
accrues  to  the  benefit  of  C  The  Att^Oen.r.P«iia 
went  on  this  ground,  that  the  execuloi^siimtaald 
not  come  to  the  remainderman  without  divenlDf 
the  executor  of  the  estate  whidi  the  teitatof  tnl 
provided  for  the  payment  of  the  legadei.}  Um 
is  an  express  estate  to  the  children  on  the  fiee 
the  will.  There  are  two  classes  of  cms,  firu, 
where  all  the  legal  estate  vests  in  the  fnt  tiktt, 
with  a  power  to  dispose  of  it  in  renniiHier,  ind 
secondly,  where  the  tenant  for  life  btBootjtlie 
limited  estate,  with  a  power  of  selectiwi  utd  tori- 
bntion.  In  the  former  class  the  remaindenae&tekt 
only  an  equitable  esUte ;  in  the  latter,  the  1^ 
estate  vesU  in  tbeni  on  the  death  of  the  teuiBtfbt 
life.  Thecaseof2?.(!/" ifarftoroe^Av.  GM^iie, 
has  been  pronounced  to  be  doubtful  by  Sir  L  Sujnkn. 
Sugden  on  Powtra,  Sd  voL  181 ;  JfoMS  v.  2^ 
hu^,  (M.S.  Trinity,  188*)!  Bnts*  r.  PtsKki, 
(6  Sim.  257).   The  wiU  ahoold  be  icsd  m  if  il 

were  "  To  Thomas  Dowling  the  seooad  fbrlj^ 

and  then  to  his  wife  and  children,  si  iw  ibwU 
appoint."   No  case  similar  to  the  pretest  ku  m 
yet  bam  decided  in  a  court  oi  law.  AU  tbecMi 
cited  for  the  plaintiff  are  bequesu      mat},  tud 
so  oould  not  oome  under  the  oonsidenun  of  a 
court  of  law.    The  case  of  Brown  v.  %t  ii  ' 
distinguishable.    No  express  estate  for  life  tu  i 
there  given  to  the  first  taker,  but  the  estira  Icgil  | 
estate,  with  a  trust  superinduced.  Our  comtistwa  j 
of  the  will  is,  that  the  estate  was  given  to  tbe  vift 
and  chiUfeu,  as  joint  tenants  in  r«nauder,  ubjtd 
to  be  divested  by  the  ttcecution  of  the  power. 

Cureds-vA. 

Nov*  fiS^PiooT,  C.  B^The  queathw  wdmi 
in  this  case,  rednees  itwlf  within  a  vsrf  narnff 
compass;  several  authoritios  have  beea  eiied  to  tk 
court,  but  none  of  them  precisely  appIictUe.  li 
a  case  like  this,  depending  on  the  oonstrgdion  of  t 
partimlar  daute  in  a  will,  it  is  imp(wU»  to  dccHlt 
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oa  ramole  amlogies.  The  wordi  of  the  will  am 
<*  bot  at  bis  death,  aaid  house  and  lands  to  go  to  his 
ton,  Thomas  Dovlinff,  daring  bis  natural  life,  end 
aft^i  by  his  last  will,  to  his  wife  and  children." 
Tbe  qoestion  ia,  whether  this  clause  constitotes  a 
dittioct  gift  to  the  wife  and  children,  with  a  power  : 
of  distribution  among  theu,  or  merely  confers  on 
lbs  donee  a  power  of  appolntmmt  between  the 
'  wife  and  children ;  on  the  best  oonsideration  that  I 
have  been  able  to  giro  to  these  words,  I  am  of  opi- 
Djoa,  that  the  testator  did  not  Intend  an  estate  to 
pau  by  bis  own  wilU.vhen  he  ekpressly  Erects  It 
,  to  pass  by  that  of  another,  and  that  tbe  legal  estate 
1)1  eooBeqoentW  vested  In  tbe  administrator,  tin 
jleHW  of  tbe  plaintiff. 

'  I^moT,  fi. — I  fnly  concur  in  the  opindon  of 
nj  Lord  Chief  Baron,  and  the  rlew  taken  by  the 
eoort  teems  confirmed  by  the  aubseqoent  clause  of 
tbe  win.  The  question  is  simply  this,  did  the  tea- 
taior  tDteod  the  property  to  pass  by  way  of  limita- 
tion, or  as  his  nephew's  will  should  direct,  or  in 
other  words,  as  expressed  by  the  Lord  Chief  Baron, 
did  be  intend  that  an  estate  should  pass  by  his 
ovB  will,  wbeo  he  in  express  terms  Erects  that  it 
riiould  pass  by  that  of  another.    I  freely  assent 
to  the  propodtion,  that  if  the  testator's  intentimis 
were,  that  the  wife  and  children  should  take  by 
limitatioB,  the  assent  by  the  executor  to  the  lifr* 
quest  of  the  torm  to  the  tenant  for  life,  would 
enure  to  transfer  the  interest  Uiereln  to  the  remain- 
dennen,  bat  that  argiraient  annmes,  that  the  re- 
mBtndCTiFen  took  a  legal  interest,  under  the  words, 
and  "  after  by  his  wilt  to  his  wife  and  children,"  i.e. 
to  go  by  his  will  to  his  wife  and  children,  whereas, 
in  the  very  next  clause,  we  find  the  testator  un- 
equivocally leaving  certain  lands  to  his  nephew, 
with  a  condition  superadded,  that  he  ahonld  not 
dii^Mse  of  them  but  by  his  will,  words  clearly  in- 
dicating a  power,  and  an  intention  that  it  was, 
through  the  medium  of  that  power,  the  objects  of 
the  teptator's  boanty  were  to  tak&    Again,  tbe 
oext  clause  of  tbe  will  indicates  the  same  intention, 
asd  applying  the  principles  **  noteitur  d  soons," 
where  we  ma  two  clauses,  dlsUnctly  contemplating 
tbe  awreiM     a  power  it  affiwds  a  strong  tnfer- 
reoo^  Uiit  by  the  third  clause  in  qaestion,  the  tes- 
tator mtended,  that  the  objMts  of  the  bequest 
riMuld  also  take  through  that  medium,  and  not  by 
way  of  limitation.   Now,  though  the  effect  of  this 
coDstnietion  at  biw  is,  that  the  object  cannot  take 
aujthiog  in  case  of  a  non^xecution  of  the  power, 
U  b  di^rait  in  equity,  whmi  the  power  is  given 
Id  such  terms  as  to  impose  a  duty  on  the  donee, 
and  evinces  an  intention  that  the  objects  of  it  should 
be  bnefitied.    According  to  Brown  v.  Higgs,  and 
that  daai  of  cases,  a  Court  of  Equity  will  relieve 
from  the  ^ect  of  snch  non-execution.   In  this 
case  there  is  an  intimation  sufficiently  stroos,  that 
the  wife  and  children  ahonld  not  be  uHimateiy  de- 
feated 1^  the  omission  of  the  donee,  or  in  other 
j  words,  tbe  power  here  is  clothed  with  a  trust, 
and  a  Coort  of  Equity  will  ^ve  thcon  the  same  be- 
nefit as  if  they  took  by  limitation,  though  at  law 
th^  cannot  take  any  estate.   The  cases  referred 
tu  is  argauwnt,  disUnctly  establish  these  proposi- 
tions. (Hu  Lordship  referred  to  Bukg  Marlbo- 


rough V.  Godolphin  ;  Svgden  on  Pomn,  6  Edit, 
vol  ii.  177,  et  seq.  OrottUng  t.  CrtnaUng,  ibid.)  On 
these  principles,  the  objects  of  the  power  here, 
though  they  cannot  be  held  to  have  taken  any  in- 
terest at  law,  end  tbe  l^al  estate  In  the  term  is 
vested  in  the  administrator,  yet  they  would  be 
dearly  entitled  to  relief  in  a  Court  of  Equity,  and 
there  the  administrator  would  be  hdd  as  a  trustee 
for  the  wife  and  children.  It  is  satisfactory  to  r^eet, 
that  in  deciding  this  case  according  to  the  strict 
rules  of  law,  the  Court  at  the  same  tiaie  saeeta  the 
substantial  jusdce  of  tbe  ease.* 

No  mis  en  At  molaofi. 


STBTBKfioH  T.  Stkfhens. — Nov.  21. 
Pradieo — jMdgment  tu  in  coat  of  a  non-tfiift — As- 

MMM^  CUEisr  V.  Jomt$t  cmmiled. 
Wkan  m  rte&rd  hn  horn  Ufi  a  romamat  ai  Ntn 
Prims,  amdno  prooudiiigt  takm  Jw  throoyoan, 
tho  court  wiil  not  grant  Ubtr^  to  tho  d^indani 
to  enter  igt  jvdgmtnt  at  us  coss  of  a  mtnumU 

Skelton  moved  for  liberty  to  enter  up  judgment, 
as  in  case  of  a  nonsuit,  a  notice  of  trial  baa  been 
served  by  the  plaintiff  for  the  sittings  after  Hilary 
Term,  1845.  The  trial  was  afterwards  postponed 
to  the  next  ensuing  sittings,  but  in  consequence  of 
tbe  non-attendance  of  jurors,  the  case  was  left  a 
remanet,  and  no  further  proceedings  taken.  Coun- 
sel rested  his  application  on  the  case  of  ColUer  v. 
Jonea,  (1  H.  &  B.  8S1),  and  Sam  v.  Orwg,  (6  B. 
&  C.  125). 

P&NIIKFATHEB,  B. — Yoor  application  appears, 
not  only  against  the  authorities,  when  carefiUly  dis- 
tinguished, but  also  against  the  express  words  of 
the  statute.  The  case  in  the  Queen's  Bench  must 
have  been  decided  without  due  consideration  of 
Ham  r.  Oregg,   You  mtiat  have  a  trial  by  pronso. 

No  Rule. 


MUBRAT  T.  SKmiTEBS^iVbe.  22. 

Promutory  nolo — FaUure  cf  contideraiion — Ad- 
mission of  parol  nidence. 

Inana^ion  bg  thtpt^ttf  against  tke  maker  of  a 
proemtotyneto, poyabUtiMine  months  after  date, 
a  tnfnsst  tea*  ojtiminod,  wKo  stated  that  the 
plaint^  had  gioen  £50  at  a  portion  to  the  dejitf 
damfe  wye  at  her  marruuv,  and  on  ^uU  occasion 
^  nets  was  gwen  ^  d^ndant,  on  the  mder* 
standings  that  ^  ihe  de^ndant's  w^e  smrvived  the 
marriage  Jbr  twehe  months,  thegifi  of  the  £50 
should  be  absohtte  and  the  note  shoutd  notbe  put  in 
suit.  Hdd  on  a  motion  far  new  triai,  that  swA 
evidence  was  admissible  as  not  varying  the  writ- 
ten contract^  but  dewing  a  fiuiure  of  consi- 
deration, 

A880MP8IT  by  the  payee  against  the  maker  of  a 
promissory  note,  payable  twelve  months  after  date. 
On  the  trial  before  tbe  Chief  Baron,  at  the  sit- 
tings after  last  IVlnity  Term,  the  brother  of  tbe  de- 


*  Before  Hgot,  C.B..  and  Lefrojr,  B  Peonefatber,  and 
Kehards,  B.  B.  wm  In  Uu  Oonrt  of  Dehvatsa. 
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fcodaot  having  beoi  adted  the  droomstancei  aader 
which  the  note  ww  given,  stated ;  in  1841,  the 
plaintiff  had  pronUied  to  give  £50  to  his  niece  on 
her  marriage  with  the  defendant,  and  on  the  latter 
event  taking  place,  the  note,  payable  twdve  months 
after  date,  was  given  with  a  distinct  understanding, 
that  it  WM  only  to  be  paid  by  tbe  defendant,  in 
case  his  wife  (the  plaintiff's  niece)  did  not  survive 
the  marriage  twelve  months.  The  witness,  also 
stated  in  reply  to  a  question  from  the  court,  that 
tbe  £50  in  the  promissory  note,  was  the  £50  given 
as  the  the  niece's  portion.  The  counsel  for  the 
plaintiff  objected  to  the  admission  of  this  evidence 
aa  going  to  qualify  and  vary  a  written  contract, 
but  the  objection  was  overruled,  and  the  jury  found 
for  the  d^eodant. 

JSutt,  Q.C.  and  ArmHrong,  now  moved  that 
the  verdict  might  be  changed  into  a  verdict  for  the 
plaintiff,  or  for  a  new  trial,  on  tlie  ground  that  the 
parol  evidence  was  inadmis^ble,  as  qualifying  the 
contract  expressed  on  tlie  face  of  the  note.  This 
is  not  the  case  of  a  want  of  consideration  or  a 
failure  of  consideration.  The  promise,  according 
to  the  note,  was  to  pay  in  twelve  months  at  all 
events,  but  the  defendant  seeks  to  show  by  parol 
that  the  promise  was  to  pay  only  in  the  event  of 
the  wife  dying  within  that  time.  It  is  admitted 
that  the  defendant  got  the  £50,  and  suppose  tiie 
wife  had  died  within  twelve  months,  couM  defen- 
dant insist  that  there  was  a  failure  of  consideration, 
MoKley  V.  Hanjbrd,  (10  B.  &  C  729);  Wood- 
brii^e  t.  Spoonevt  (3  B.  &  Al.  333) ;  Hoare  v. 
Gr^m,  (3  Camp.  57);  Free  v.  Hawkint,  (8 
Taunton.  9^ 

CharUt  KeUvt  contra. — The  evidence  went  to 
shew  failure  of  consideration.  In  all  tlie  cases 
cited  on  the  other  side,  the  contingency  might  or 
might  not  have  happened  before  the  note  became 
payable,  here  tlie  event  must  necessarily  have  taken 
place,  before  the  maturity  of  the  instrument  or  not 
at  all,  Foster  v.  JoUy,  (1  C.  M.  &  R.  70,  S.C.  5  Tyr. 
23!>);  jRateson  v.  Walker,  (1  Starkie  361);  Free 
V.  Hawkins,  (8  Taunt.  92);  Solly  v.  Binde,  (2  C. 
&  M.  516;  S.  C.  4  Tyr.  306  ;  2  Phillips  Ev.  756.) 
A  failure  of  consideration  may  be  relied  upon 
between  tbe  primary  parties  as  much  as  the  total 
absence  of  it. 

R,  Armstrong  in  reply. — When  we  speak  of  the 
conaideratim  for  a  note  or  bill,  the  question  is,  did 
any  money  pass  from  the  payee  to  the  maker,  and 
if  money  did  pass,  then  it  cannot  be  said  that  there 
has  been  a  failure  of  condderaticm.  (P#n»^i<Aer, 
B,  —Do  not  the  facts  i^ven  in  evidwoe,  really  go  to 
shew  that  ber«  was  no  consideration  for  the  note? 
There  was  no  other  consideratiou  for  this  note, 
but  tbe  £50  to  be  repaid  in  a  certain  event,  and  to 
secure  that  repayment  the  note  was  passed.  If  tlie 
evidence  goes  to  shew,  that  the  event  did  not  hap- 
pen, and  that,  therefore,  there  should  have  been  no 
repayment,  did  it  not  go  to  shew  that' there  was  no 
considBration  for  the  note?  In  one  case  cited 
by  Mr.  Kelly,  a  note  was  given,  payable  on  de- 
mand, with  an  agreement,  that  tlie  payee  should 
act  as  executor,  and  evidence  was  let  in  to  shew 
that  he  declined  to  act  as  such,  and  was  therefore 
disentitled  to  recover.)    In  that  case  no  money 


moved  trova  payee  to  maker.  (Adbor^ 
not  the  testimony  dgaeted  to^  mdj  enda 
of  the  true  eonaideratiw  fw  lAoA  theootea 
given  ?   Tbe  party  was  Co  owe  the  looon  i 


particular  event  happened,  that  event  £d  m 

pen,  and 
maker.) 


pen,  and  therefore  no  debt  waa  cootrsad 


,1 


PiooT,  C.  B. — We  are  all  of  o|riniM 
verdict  bad  for  the  defendant  sboidd  sot  be  m  4 
It  is  extremely  important,  do  doobt,  to 
against  any  invasion  of  the  rule  that  panlniU 
should  not  be  admitted  to  vary  thepnpntfi 
written  contract,  but  on  tbe  authoritlsi,  ibAAi 
tton  ia  dearly  establidied,  that  althoi^h  pailii 
dence  cannot  be  received  to  vary  m  ii| 
written  instrument,  yet  a  defendant  majihni 
want  or  failure  of  consideration  ia  a  om  ftil 
present,  tfaongh  his  proofs  may  innrire  y  a 
agreement.   In  the  argument  I  referred  totd 
of  cases  which  serve  to  illustrate  strikiogiT 
distinction,  I  mean  cases  where  evidencvBaM 
to  shew  that  a  bill  has  been  accepted  for  ilie 
modation  of  the  drawer,  which  frequentlv  iiml 
the  admission  of  parol  evidence,  and,  ir  ti^ 
thority  were  wanted  for  this  proposition,  i  si 
one  is  to  be  found  in  Pike  v.  Swttt,  (Dim 
Lloyd,  Mercantile  Cases,  159.  S.  C.  1  .M.  i 
226) ;  M'here  it  might  be  argued  thit  in  tbni 
evidence  was  admitted  to  oontrot  the 
which    the    instrument  imported.     Yei  li 
Tenterden  held  that  the  evidence  vent,  Mil 
control  the  contract,  but  to  siiew  tbt  neUi 
between  the  parties  at  the  time  of  thepusfi 
the  note.    Solly  v.  Uinde  applies,  aigMflf^j 
tinguish  testimony  which  tends  to  estabMt^ 
existence  of  a  considerattoii,  and  that  i^ 
to  control  or  qualify  tbe  written  ceotnct  li 
case  tbe  instrument  imported  a  promix  to 
all  events,  yet  an  agreement  was  adiaittdu) 
that  the  note  was  not  to  be  pat  in  suit  in  ■ 
event,  but  was  to  be  paid  only  on  a  entii 
and  such  an  agreement  was  received,  sot  li 
ing  the  contract,  but  shewing  a  failure  of 
ation.    In  the  case  before  the  court,  tbe  niM 
went  to  shew  that  the  £50  was  a  gift,  in 
defendant's  wife  survived   the  marriige  i** 
months,  and  it  appears  that  she  did  «o  f=nM 
If  it  were  a  gift,  it  is  clear  that  there  nui* 
sideration  for  the  note.    The  evidence  oljefl^ 
only  goes  to  shew,  that  in  the  events  which  biff** 
it  turned  out  to  be  a  gift,  and  that  UmkCori^, 
was  a  failure  of  consideratloo.   Ob  tUcpntf* 
we  are  of  opiuioD  that  the  evidence  wst  f^'- 
admitted. 

Motion  r^wmdvAt* 


Ebrata  Paye  12, /or  aec.  38,  8  Fitf.la'^/^ 

Page  17,  for  De  G.  jr  jtfu*.  read  Do  G.  if  ^  ^ 
18.  on  the  twelfth  Hue  in  thejudgmeiUo/tlit  il'*''J'^ 
Rolls,  read  m/or  will;  and  n>  til<  iMf^"^ 
Judyment,  w  the  Itith  Baa  from  tkttM^^/V"' 
m/orwUL 


Digitized  by 


Google 


41 


COURT  OF  CHANCERY. 
Leech  e.  Law. — Nov.  7  &  8. 

Rtgiihy  Act — Priority — Bankrupt, 
n  tmr^iitered  mortage  has  priority  over  the 
nhsequmt  ctr^Seate  ^ i^ipoiwtment  ofamgn«n 

m  cause  came  before  the  court,  on  exceptioos 
tlie  Master's  report,  b;  the  defendaDts,  Hugb 
It,  Henrj  Milaer,  and  Thomas  Atkinsoo  as- 
pees,  of  Joseph  Beale  a  bankrupt.    The  first 
MptioD  was  to  the  Master's  report  of  priority  of  | 
not  due  00  foot  of  a  deed  of  the  9th  of  Sep-  i 
tha,  1837,  by  which  Joseph  Beale,  convejed  to  ' 
iHiaiD  Beale,  eertaio  premises  upon  trust,  to  in-  I 
unify  the  deJeodant,  Richard  Garret,  against  I 
iMlities  iacurred  for  the  bankrupt,  on  which  Gar-  ■ 
Bubsequentlv  was  compelled  to  pay  considerable 
m.   This  deed  waa  not  registered.  Joseph 
ale  became  a  bankrupt  in  April,  1842,  and  the 
lificate  of  the  appointment  of  the  assignees  was 
1;  registered  20th  June,  1842.   The  Master  re- 
led  priority  to  the  deed.   To  this  report  the 
jgnees  excepted. 

GruH,  Q.C.  with  Dorfiw  for  the  exception,  cited, 
<ey,AUop,  (5  B.  &  Aid.  142) ;  Anun  (Dea  & 
itt  349);  Warburlon  v.  Loveland,  (6  BH.  1); 

V.  Rochfbrt  (8  I.  E.  R.  284.  2  J.  &  L. 
I);  Bvtcher  v.  Harrivmy  (4  B.  &  Ad.  129,  S-C; 
1.  &  M.  677> ;  S,  4,  Vic.  c.  11 0,  46. 
Bremster,  Q.  C.  with  F.  Wahh,  for  the  defen- 
3t,  Richard  Garrett,  cited,  J<mn  t.  Gibbons,  (9 
1.407);  mtjbrd  v.Mitffrdy  (lb.  67,  see  page 
0);  Saunders  v.  Zm^,  (3  B.  &  Bea.  509  nee^ 
ge  9lS);  Loveland  v.  Ivie,  (1  H.  &  Bro. 
3). 

DarUif  in  reply,  referred  to  Drmy  t,  ffam, 
Atk.  95) ;  Sttmpter  v.  Cooper^  (2  B.  &  Ad.  22S) ; 
parte  CoUs,  (1  Dea.  &  Chlu.  100) ;  Latowdu  v. 
ouoMg,  (1  Sclk  &  Lef.  137.) 
LosD  Charcelxab. — It  seems  strange,  that 
I  qnestkn  should  have  oocurred  for  the  first 
w  under  the  late  bankrupt  act,  as  a  similar 
!  mii^t  have  arisen,  as  the  law  previously  ex- 
I  should  wish  to  look  a  little  more  carefully 
D  the  cases  which  have  been  referred  to.  The 
»tion  aeema  to  be,  what  does  the  act  give  to 
■  creditors,  whether  it  ia  not  merely  the  property 
wbich  the  bankrupt  can  honestly  dispose  of. 
Acm.  8. — LoKD  Chancbixob. — I  shall  overrule 
3  exception.  The  case  of  Sumpter  v.  Conpsr, 
U'&Ad.  223),  gives  me  some  difficulty,  as  it  seems 
posed  to  the  general  bearing  of  the  other  cases, 
a  u  expressly  so,  to  the  case  of  JotMs  v.  Gibbons, 
Vei  407)  i  E:s^rte  CoUs,  (1  Dea.  ft  Chitt. 
"^h  appears  to  be  an  autbority  ag^ut  tha  as- 
giiee,  but  the  statement  of  the  case  shows  that 
my  ivie  been  determined,  on  the  ground  of  an 
urtahle  mortgage,  not  admitting  of  registration, 
warding  Doe  v.  Atscp,  which  was  a  contest 
w  a  anbfequent  deed  j  the  case  which  most  af- 
*■  we  question,  is  Sim^ter  v.  Cooper.  But  that 
w  wai  decided  on  another  point,  and  Jonea  v.  Gih- 
w»tt  not  mentioned,  but  the  judgment  seems  to 
wi  the  auumption  that  an  unregistered  deed  is 
•d.  In  that  case,  the  marginal  note  is,  "  a  debtor 
I'*»Ued  the  title-deeds  of  his  houses  with  his 


creditor  as  a  security,  and  afterwards  executed  an 
assignment  of  his  interest  io  the  houses  to  the  same 
party,  but  this  instrument  was  never  r^;istered,  pur- 
suant to  the  statute  7  Ano^  c.  SO.  The  debtor  after- 
wards became  baiAmpt,  aud  the  assignment  of  his 
effects,  undw  theoommission,  was  duly  registered,  the 
assignees  brought  an  action  against  the  creditor  for 
the  rents  of  the  houses,  which  he  had  received  from 
the  time  of  the  assignment  made  to  him  by  the 
bankrupt.  Held,  that  although  this  instrument 
was  void,  the  rents  which  the  defendant,  being  the 
equitable  mortgagee,  had  received,  could  nut  be 
taken  out  of  his  hands  by  virtue  of  the  registered 
assignment  under  the  commission."  In  tlie  state- 
ment of  the  facts,  it  is  said  that  the  assignment  took 
place  under  circumstances  which  formed  a  strong 
case  of  fraudulent  preference,  and  the  instrument 
was  never  registered.  Then  at  the  trial,  the  Lord 
Chief  Justice  directed  a  non-euitf  reserving  liberty 
to  the  plaintiflT  to  move  to  enter  a  verdict  in  their 
favour,  if  the  court  should  think  the  equitable 
mortgage  unavailable.  It  is  clear,  that  fraudulent 
preference  could  not  have  been  an  ingredient  in 
the  case,  if  it  weri^  that  question  should  hava  gone 
to  the  jury  to  determine.  It  is  not  easy  to  see 
what  view  the  court  took  of  the  point,  the  registry 
act  was  cited  by  the  counsel,  Campbell,  (I  believe 
afterwards  Lord  Campbell,)  who  contended  that  the 
equitable  mortgage  was  merged  by  the  assignment, 
that  even  if  subsisting,  it  was  void  for  want  of  re- 
gistration, and  was  not  available  at  law,  and  as- 
sumes all  along  that  the  assignment  was  void ;  he 
also  cited  Doe  v.  Alsopf  no  one  seems  to  contradict 
him,  and  the  Court,  thus  enUrely  passing  by  the 
deed  itself,  says,  "  we  are  of  opinion  that  the  non- 
suit was  right,  the  defendant  was  the  equitable 
mortgagee  of  the  bankrupt's  moiety  of  the  pre- 
mises, and  having  received  the  whole  of  the  rents, 
he  would  have  an  equitable  right  to  retain  them 
against  the  bankrupt,  if  he  had  remained  solvent,  or 
he  has  the  same  right  against  the  assignees,  who 
can  only  recover  that  to  which  the  bankrupt  was 
both  l^ally  and  equitably  entitled ;  as  to  the  tttatute 
of  Anne,  we  think  it  cannot  apply  to  the  case  of  nn 
equitable  mortgage,  it  refers  only  to  the  registra- 
tion of  deeds,  and  where  there  is  merely  a  lien  or 
equitable  mortgage,  created  by  the  deposit  of  deeds, 
there  is  no  instrument  to  be  registered,"  This  case 
appears  to  go  against  the  whole  current  of  authority, 
though  there  is  a  good  deal  to  be  said  on  the  sub- 
ject, particularly  when  we  consider  the  case  of 
IVarburton  v.  Loveland,  (6  Bligh.)  1  do  not 
know  whetlier  the  assignees  may  not  think  it  worth 
while  to  have  a  case  sent  to  a  court  of  law,  but  my 
present  impression  is  with  the  current  of  authority. 
(Ttifl  assignees  liaving  declined  to  take  a  case.)  I 
oannot  well  get  out  of  the  case  of  Sumpter  v. 
Cooper,  except  oo  the  ground  of  its  not  having 
been  fully  argued,  but  I  am  forced  by  the  generid 
bearing  m  the  cases  to  overrule  this  exception. 


ROLLS  COURT. 
II1U.A8  V.  Phiujpb. — Nov.  17. 
Practice — Substitution  of  Service — Decree. 
The   Court  wiil,  under  special  citvumstances^ 
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permit  subaUtution  of  tervice  <^  a  decree  and 

memorandwn  under  the  104M  General  Order. 
ThiB  waa  an  application  to  snbatitote  lervice  of  a 
decree  and  memorandum  under  the  I04th  General 
Order,  and  a  Bubpoona  for  costs. 

L.  Morgan. — On  Sunday  the  5th  of  November, 
the  plaintiff  served  the  defendant  personally  by 
handing  him  a  copy  of  the  decree  and  snbpoeoa, 
bat  this  being  irregulari  on  the  following  day  the 
plaintiff  went  to  the  honse  of  the  defendant,  whom 
he  saw  in  the  parlour,  plaintiff  went  to  the  window, 
and  shewing  defendant  the  decree,  posted  a  copy 
on  the  outside  of  the  window.  In  Daniel's  Ch. 
Pra.,  Vol.  2,  p.  1025,  it  is  laid  down  that  under 
the  old  practice  substitution  of  service  of  a  decree 
has  l>een  allowed,  and  that  probably  now,  under 
special  circumstances,  the  court  would  permit  the 
decree  to  be  served  on  the  solicitor. 

Master  of  the  Rolls. — Yon  may  take  the 
order»  serving  a  eopy  through  the  post-office. 

MooBK  ff.  Mabsh. — Nov.  21. 

Injunction — Care-taker — R^ueal  to  give  iip 
Poieeuion. 

Whvre  a  pervtn  wot  pui  intopouemon  of  a  gate- 
house 09  care-taker,  and,  t^ier  several  years, 
re^ed  to  deliver  possession  to  the  owner,  ffgld 
that  a  bill  Jor  an  injunction  will  He. 

The  bill  was  filed  for  an  injunction  to  put  the 
plaintiff  in  possession  of  a  gate-house  occupied  by 
the  defendant,  and  stated  that  in  the  year  1S19, 
Daniel  Moore,  deceased,  hired  the  dt^endant  as  a 
servant,  and  put  him  into  the  gate-house  as  care- 
taker, and  that  the  defendant  never  was  a  tenant ; 
that  Daniel  Moore  by  his  will  demised  tlie  benc^cial 
interest  in  the  premises  to  H.  Moore,  vith  the 
remainder  to  Wm.  Moore.  That  after  the  decease 
of  the  testator,  probate  was  granted  to  William 
Moore  and  Robert  Molyneux.  That  William 
Moore,  as  executor,  paid  the  defendant  his  wages 
up  to  February,  1 848,  and  also  gave  him  a  gratuity. 
That  William  Moore  discharged  Marsh,  but  did 
not  require  him  to  give  up  possession  o(  the  gate- 
hou8&  That  in  August,  1848,  an  agreement  had 
been  entered  into  with  a  Mr.  Belas  for  an  assign- 
ment of  the  premises,  including  the  gate-house, 
that  Mr.  Belas  called  upon  Moleneux  to  give  him 
possession,  which  was  demanded  &om  Marsti,  but 
refused.  That  Marsh  threatened  to  resist  any 
attempt  to  remove  him  by  force.  That  plaintiff 
was  reluctant  to  assert  his  right  to  take  possemon, 
as  it  might  lead  to  a  breach  of  the  peace. 

MarUey,  Q.  C— This  is  a  ease  in  which  this 
eoort  ^uld  ezo-oseits  authority.  Biddub^  v. 
MeOo^  (2  r.  E.  R.  228)  J  Sherrock  r.  Chartres,  in 
note  to  Biddnlph  v.  Molloy  ;  Edgeworth  v.  Edge- 
worth,  (2  Bro.  P.  C.  27,  Tomlin's  ed. ;  Furlong, 
L.  &  T.  210.  {Master  of  the  EoUs—The  passage 
referred  to  is  that  of  the  determination  of  a  tenancy; 
in  the  present  case  tbere  never  was  any  tenancy,  I 
wish  to  know  has  this  proceeding  ever  been  applied 
to  a  case  of  lawful  entry  and  forcible  detainer,  where 
the  relationship  of  landlord  and  tenaot  does  not 
exist.)  In  the  case  of  Biddulph  v,  MoUoy,  the 
tenancy  had  detemiioed,  that  was  a  case  of  forcible 


detainer,  and  the  relatlondilp  of  landlord  and  touot 
did  not  then  subsist,  and  it  cannot  makeuj  dificr. 
ence  whether  the  original  possession  b  lawful  or 
□oL  This  is  a  proper  case  for  an  sbsoloie  ordtr. 
Master  of  the  Rolls. — In  Howsrd's  Eayj. 
Exchequer,  it  is  laid  down,  p.  318,  "  If  a  drfaidagt 
refuse  to  give  possession,  the  plaintiff  afaiO, 
affidavit  of  service  of  the  injunction  tndoftiie 
detaining  the  possession,  have  an  injuactioo  t«  titt 
sheri^  except  the  defendant  will  joslify  bit  rigfat 
to  the  possession."  I  will  make  the  order  b 
the  tenns  of  Biddulph  v.  MoUmf,  and  wiQ  gjut 
a  conditional  order*  to  be  made  abiolnls  tiku 
cause  shewn. 

Caixaoba«  «.  Caixaohav.— JVoK  27. 
Receiver — I^ectment — £ram      lA«  CWt 

Where  an  ejectment  was  brought  t^aiitaUmd$»tr 
which  a  receiver  had  been  appointed,  mii. 
cation  to  the   Court  the  proceed^  uMht 
stayed,  and,  m  every  such  ease,  tease  of  Ott 
Court  to  bring  an  ejeeiment  should  be  eUmidi 
and,  ifthereeeherhasjvndsinkands,htwm 
be  compelled  to  pay  the  awb  mcHrntf  tgraos. 
payment  of  the  rent* 
This  was  an  application  on  bdtailf.  of  Walter 
Morrogh,  the  receiver  in  the  cause  of  CqUm^',. 
CeMagh€m,  that  the  proceedings  by  gectiaeat, 
brought  by  J.  Hunt,  the  receiver  m  the  caias  oT 
Gage  V.  Ld*  Audley,  and  NeUigan  v.  LL 
for  non  .payment  of  rest,  dMmM  he  iti^cd,  tfe 
said  Walter  Morrogh  nndertakiog  to  pay  ooejor^i 
rent,  inasmudi  aa  said  ^cctment  wai  bmfM 
without  any  formal  demand  for  Uie  rant,  ud  do 
without  leave  of  the  court. 

It  appeared  that  in  May,  1848,  W.  Mom^ 
who  had  been  appointed  recover  intbs  cukqI 
Callaghan  v.  Callaghan,  waa  extended  ow  the 
lands  of  Castlehaven,  against  whidi  the  qtctoeot 
had  been  brought,  and  the  rent  of  whidi  waspaj- 
able  to  Mr.  Hunt,  the  receiver  ia  the  aue  d 
Gage -v.  Ld.  Audley,  and  NetUgan  r.  Ld.  AvJitj, 
npon  the  passing  of  bis  account  in  thenioothttf 
Mny.  1848,  there  being  a  large  arresr  due  apoo 
this  estate,  the  Master  refused  to  alto*  Ur.  Hont 
poundage.  Shortly  after  thia,  Mr.  Hunt  caosed  i 
statement  of  facta  to  be  laid  before  the  Muter, 
who  direeted  an  amended  statement  to  be  filed  it 
the  recdver^a  expense,  which  was  accordii^lj  dm 
on  the  24th  of  June,  and  the  Master,  In  liia  npott, 
direded  qectments  for  non-payment «  rott  to  k 
brought  against  the  landa. 

Brewster,  Q.C,  witiiwbom waa  J&DsBigbOT 
moved  to  have  these  proceedinga  stayed,  tlieldn 
of  the  court  not  having  been  obtained,  sad  ided 
on  the  cases  of  Cocker  v.  Tempest,  (7  M.&W.M^;  j 
Jefferies  v.  Sh^tpard,  (3  a  fr  Aid.  696).  Tim  I 
should  have  been  a  demand,  M*ImlaA  v.  Bmf^ 
(R.  &  M.  363). 

Hughes,  Q.  C  and  Sunt,  contfa^TbecsKof 
Townshend  v.  SomerviUe,  (1  Hogan  99)  decidesthtl 
an  application  need  not  be  ma&  to  the  court  for 
liberty  to  proceed  in  i^eetment  proesedtogi  notil 
the  habere  is  about  to  be  exeoited. 

Master  of  the  Rolls.— I  have  a  dear  au- 
thority to  deal  with  thiicaae.  Evanifthsaiecf 
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TomuAW  V.  SomtrviUet  \n  Hogan's  Reports,  be 
liir,  the  parties  were  not  aware,  at  the  time  the 
ejectment  was  brought,  that  there  was  a  receiver 
under  this  Court,  and  it  is  a  fair  principle  that  an 
ai^catioD  should  be  made  for  liberty  to  bring  the 
ejectment,  for  th«  Court  will  direct  the  receiver  to 
piy  off  tlie  rent,  and,  if  it  appears  that  at  the  time 
the  ejectment  was  brought,  he  had  funds  in  liis 
hands,  vill  compel  him  to  pay  the  costs.  I  do  not 
go  so  far  as  to  hold  that  a  landlord  is  to  be  tied  up 
if  there  are  no  funds,  nor  do  I  apply  the  very 
tedinical  principle  of  issuing  an  attachment  in  every 
case  where  proeeedinga  are  instituted  without  leave. 
It  does  not  appear  there  was  raiscooduct  on  the  part 
(^aay  one  in  ^e  case  before  me^  asj  irom  the  circum- 
iUncea  of  the  eatate^  and  the  time  of  his  appoint- 
ment, it  could  not  be  supposed  that  the  receiver 
hiid  eaffideot  funds  for  payment  of  the  bead  land- 
lord ;  and  an  order  was  made  by  the  Master  in  the 
case  of  Nelli^n  v.  Lord  Aud'ley,  directing  pro- 
ceediogs  by  ejectment  to  be  taken.  If  this  report 
of  the  Master  had  been  copied  and  forwarded  to 
Mr.  Horroghf  the  result  would  have  been,  that,  in 
t  month  or  six  weeks,  Mr.  Hunt  would  most  prob- 
ably hsve  had  his  rent  paid,  and  the  expense  of 
these  ejectments  avoided.  This  was  an  error  on 
the  part  of  Mr.  Hmit,  who  appears,  however,  to 
hare  acted  most  fairly  in  the  discharge  of  his  duty 
ti  receiver  nnoe  the  year  1833.  Nothing  can 
more  strongly  illustrate  the  necessity  of  not  depend  • 
iDg  on  oooveraations  in  matters  of  business ;  for 
Hr.  Horragh  states  he  recmved  no  intimation  of 
the  Master's  order,  while  Mr.  Hunt  states  that  he 
sppriied  him  <tf  It  i  if  a  notice  had  been  served 
this  woold  have  bam  avoided.  I  Imve  fiiU  power 
to  deal  with  tUa  oase^  and  I  consider  that  the  leave 
of  the  Court  should  Iwve  been  obtained.  If  a  party 
■erves  ejectments,  and  wantonly  incurs  costs,  I  will 
make  him  pay  them,  and,  if  I  bad  the  slightest 
idea  that  these  proceedings  were  instituted  for  the 
purpose  of  incurring  costs,  I  would  make  Mr.  Hunt 
pay  every  farthing  of  them.  However,  he  was 
bound  to  comply  with  the  Master's  directions,  he 
wai  in  a  manner  under  pressure,  I  do  not  wish 
therefore  to  visit  him  with  the  consequence  of  a 
mere  error  of  judgment.  I  would  not  be  justified, 
however,  in  throwing  these  costs  upon  the  funds  in 
the  cause  of  Callaghan  v.  Callaghan,  and  Mr. 
Horrogh  was  quite  right  in  making  this  application. 
1  will  direct  the  proceedings  to  be  stayed,  with 
costs,  and  that  Mr.  Hunt  shall  have  credit  for  the 
costs  in  passing  his  account. 

Bbxdoe  v.  Eoajt. — Dec.  2. 

Sed»-~Plaintiff^~LibgrUf  to  idd — Carria^ 
of  Decree. 

Upw  a  lak  wnder  a  decree,  plaint^  was  allowed 
te  hidf  tmd  abo  to  retain  the  carrtage  of  the  pro- 
eeedmgt ;  the  onfy  other  eoUdtor  in  the  cause 
having  upon  a  firmer  tale  raited  objections  to 
Ike  twe,  and  obtained  a  purehaser'*  discharge. 

This  wu  an  application  on  behalf  of  the  plaintiff 
tbt  be  mi^t  be  at  liberty  to  bid  for  the  land  set 
Dp  to  be  sold  in  this  cause,  without  prejudice  to 
order  bearing  date  the  S6th  day  of  Nov.  1846, 


by  which  the  carriage  of  the  proceedings  was  re- 
stored to  the  plaintiff's  solicitor. 

Drury. — On  the  6th  of  May,  1846,  there  was 
an  order  made  in  this  cause  giving  liberty  to  the 
plauitiff  to  bid,  and  directing  that  the  carriage  of 
the  proceedings  should  be  transferred  to  John 
Hunt,  solidtor  for  the  defendant  Egan.  After  the 
lands  were  sold,  Mr.  Hunt  raised  objections  to  the 
title,  and  the  purchaser  was  discharged.  Tlie 
carriage  of  the  proceedings  was  then  taken  from 
Hunt,  and  restored  to  the  plaintiff,  who,  in  order 
to  remove  the  objections,  filed  a  bill,  and  obtained 
a  decree,  under  which  the  lands  were  again  aet  up 
to  be  sold.  The  plaintiff  is  the  only  creditor,  and 
the  only  other  sdicitor  in  the  canae  except  the  one 
acting  for  the  reomver,  was  concerned  for  the 
former  purchaser,  and>  by  rainng  olgecUou  to  the 
title,  caused  considerable  expense  to  the  estate. 

MASTsa  OF  THE  R0LL8. — Under  tlieae  drcum- 
stancea  I  will  make  the  order. 

- — # — 

QUEEN'S  BENCH_MicHAELHAS  Tbem. 

Hopkins  p.  Mubbai. — Nov.  15. 

Action  on  the  Case — Breath  of  Dutjf — lAaWity  of 
Aseignee. 

H.,  a  lessee  ofcei-tain  premises,  assigned  her  interest 
to  D.,  who  assigned  to  M,  In  neither  of  these 
deeds  was  there  a  covenant  to  pay  the  rent.  M.y 
while  in  possession,  suffered  a  year*s  rent  io  be  in 
arrear.  D.,  the  lessor,  recovered  this  rent  from 
If.  in  an  action  of  covenant.  H.  subsequently 
brought  an  action  on  the  case  tunUnst  M.,  founded 
upon  a  breach  of  duty ;  Held  that  ff.  was 
entitled  to  recover  fi-om  M.,  in  Ais Jhrm  of  ac- 
tum, (A«  remi  wki^she  Amf  paid  to  B. 

Declabation  stated,  that  before  the  committing 
of  the  grievances  thereinafter  mentioned,  to  wit,  on 
the  26th  April,  1828,  at,&c.,  by  an  indenture  made 
between  John  Blennerhassett,  of  the  one  part,  and 
the  plaintiff  of  the  other  part,  certain  premises 
therein  described  were  demised  to  the  plaintiff,  her 
heirs  and  assigni^  for  the  lives  of  three  persons 
therein  named,  two  of  whom  were  then  in  bein^  ; 
at  the  yearly  rent  of  £105 ;  and  the  plaintiff 
thereby,  for  herself,  her  heirs  and  assigns,  cove- 
nanted to  pay  the  said  reserved  yearly  rent  on  the 
days  and  times  therein  appointed  for  the  payment 
thereof,  of  all  which  the  defendant  bad  notice. 
The  declaration  then  proceeded  to  say,  that  the 
plaintiff  being  so  seised  of  the  said  premisei,  after- 
wards, and  before  the  cmnmitting  of  the  grievances 
by  the  said  ddendan^  u  thereinafter  mentiDned,  to 
wit,  on  the  day  and  year  last  aforesaid,  at,  Ac^'at 
the  request  of  the  d«endant,  all  the  estate  and  in- 
terest of  the  plaintiff  of  and  in  the  demised 
premises,  with  the  appurtenances,  was  duly  as- 
signed to  the  defendant,  to  hold  to  the  defendant, 
his  heirs  and  assigns,  from  thenceforth  for  and 
during  the  said  term  of  th^ee  lives,  subject  to  the 
rents  reserved  by  the  said  indenture  of  release,  and 
to  the  performance  of  the  covenants  therein  con- 
tained on  the  part  and  behalf  of  the  plaintiff,  her 
heirs  and  assigns.  By  virtue  of  which  assignment 
the  defendant  entered  into  and  used  the  said  de- 
mised premise^  and  was  sazed  thereof  for  the  said 
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teim,  and  eontiaued  so  seized  thereof  for  a  long 
space  of  time,  to  wit,  from  thence  until  the  Ist 
April,  1848,  to  vit,  at,  &&,  whereupon  it  then  and 
there  became  and  wai  the  duty  of  the  defendant, 
as  such  anignee  of  the  said  demised  premises,  from 
the  time  of  the  assignment  thereof  to  pay  the  rent 
and  perform  the  covenants  in  the  said  indenture 
eontaioed,  on  the  part  oS  the  pUuntiff,  her  heirs 
and  assigns,  to  be  paid  «id  perfonned  for  and 
daring  so  long  a  period  dnring  the  said  term  as  he, 
the  drfendant,  should  remain  seized  of  the  demised 
premises,  as  such  assignee,  as  aforesaid.  Never- 
theless, tlte  plaintiff  says  that  the  defendant,  not  re- 
garding his  said  duty  in  that  behalf,  but  contriving, 
&&,  to  injure  the  plaintiff  in  this  l>ebalf,  did  not, 
nor  wonld  after  he  became  seized  of  the  said  de- 
mised premises,  and  after  the  time  of  the  assign- 
ment thereof  to  him,  and  during  the  time  he  re- 
mained seized  of  tbe  said  demised  premises,  as  such 
assignee  thereof,  and  during  tlie  said  two  subsisting 
lives,  pay  the  rent  received,  tiy  and  perform  the 
covenants  contained  in  the  said  indenture  of  re- 
lease on  the  part  of  the  plaintiff,  her  heirs  and 
assigns,  as  aforesaid  ;  but,  on  the  contrary  thereof, 
hntli  hitherto  wholly  neglectnl  and  refused  so  Co 
do,  and  hath  permitted  a  lai^  sum  <tf  mon^,  to 
wit,  the  sum  of  £105,  being  one  year's  rent  <n  said 

? remises  due  and  ending  on  the  1st  November, 
B47,  to  remain  due  and  nnpafd,  contrary  to  the 
said  eoveuant.  The  declaratlou  then  proceeded 
as  follows: — By  reason  whereof,  and  of  the  said 
breach  of  covenant,  the  said  John  Blennerhassett, 
iu  Michaelmas  Term,  in  the  lltb  year  of  the  reign 
of  her  present  Majesty,  in  the  Court  of  Exchequer, 
impleaded  the  plaintiff  in  a  plea  of  breach  of  cove- 
nant for  the  damages  sustained  on  the  occasion  of 
such  breach  of  covenant,  as  aforesaid ;  and  such 
proceedings  were  thereupon  had  in  the  said  action, 
that  afterwards  in  Hilary  Term,  in  tlie  IT th  year 
of  onr  lady  the  now  Queen,  it  was  by  tbe  said 
court  considered  that  the  said  John  Blennerhassett 
ahotdd  recover,  and  the  said  John  Blennerhassett 
recovered  against  ttie  plaintiff  £128  19b.  for  his 
damages,  as  well  by  reason  of  the  said  breach  of 
covenant  as  for  Iiis  costs  and  charges  about  his  suit 
in  that  behalf  ex|>ended.  By  means  of  all  which 
said  several  premises  the  plaintiff  was  forced  and 
obliged  to  pay,  and  afterwards,  to  wit,  on,  ftc,  at,  &c^ 
did  acttAlly  pay  the  said  sum  of  £186  19b^  so  re- 
covered against  her,  as  aforesaid,  and  was  necessa- 
rily put  to  and  incurred  certain  costs  and  charges, 
amounting  to  £21  9s.  8d.,  in  and  about  her  defence 
in  the  said  action  at,  &c.,  of  all  which  the  defendant 
had  notice,  to  the  plamtiff's  damage  of  £200. 
Flea — Not  guilty.  At  the  trial  before  the  Lord 
Chief  Justice  at  the  sittings  after  Trinity  Term, 
1648,  the  plaintiff,  after  proving  the  original  lease, 
gave  in  evidence  a  deed  of  assignment  from  the 
plaintiff  to  one  Daniel,  dated  the  29th  April,  1828, 
and  an  assignment  from  Daniel  to  the  defendant, 
dated  the  10th  June,  1628.  In  neither  of  these 
deeds  was  there  a  covenant  to  pay  the  rent.  The 
plaintiff  also  examined  John  Blennerhassett,  who 
proved  the  defendant  to  have  been  in  possesrion, 
and  to  have  paid  rent.  The  defendant's  counsel 
ihen  objected  that  the  plaintiff  had  failed  to  shew 


any  right  to  roaintain  this  form  erf  aetioa,  and  ttW 

for  a  nonsuit. 

The  Chief  Justice  declined  to  tuntdtt,  ad 
directed  the  jury  to  find  for  the  plaintiff  for  £laA 
with  leave  to  the  defendant  to  move  to  enlcraiioo. 
suit,  or  to  reduce  the  amount  of  the  virdict  la 
£96  168. 

On  a  former  day  in  this  term,  Uartk^  obt^ 
a  rule  Nisi,  pursuant  to  the  iMnresemdatiht 
trial;  against  which, 

IW,  Q.C^md  Maedmotigh,  Q.C^tomAnti 
cause.  The  case  of  Burnett  v.  Z^adk  (5  B.  &  C, 
569)  establishes  the  principle  upon  whidi  u  tefym 
on  the  case  lies.  Abbot^  C.  J.,  «bn  deiivaiv 
judgment  in  that  case,  says : — **  I  ibiak  tint  t  duj 
did  arise  when  the  defendant  accepted  tiie  mn. 
ment  of  the  lease,  subject  to  tbe  performueiDr 
the  covenants,  and  that  as  a  breach  <^  that  dott 
has  been  committed,  a  special  actioa  eo  ttie  tat 
may  be  maintained  ;**  and  in  a  preTioos  part  of  tbe 
same  ju^ment  he  says,  "  It  is  true  the  defaidut 
entered  into  no  express  coveoantt  or  oootnci,  tba 
he  would  pay  the  rent  and  perform  the  covnuti, 
but  he  accepted  the  asMgnment  subject  to  the  |«. 
fonnst?ce  of  tbe  covenants  "  In  SimUe  r.  Lmu. 
ftofi  (7  M.  &  W.  590X  Parke,  B,  aays^<>tht 
RKignee  of  a  lease  becomes  lisMe  totfaelsMrfif 
the  performance  of  all  tbe  eaveDaats  vhidi  ni 
with  the  land ;  and  the  lessee  is  also  liable^  is  tW 
nature  of  a  surety  as  between  hindf  and  tbe  k. 
signee,  for  the  po^brmanoe  of  the  sane  ooreHoti, 
during  the  cootinofuice  of  his  interest  ai  mptt; 
the  consequence  is,  that  a  duty  is  imposed  on  the 
assignee,  at  common  law,  to  petfomtbecoreiuiii 
during  that  time,  for  which  an  action  ooibe  eve 
will  lie."  This  duty  arises  from  the  nfatiei  be. 
tween  the  parties,  for  the  effect  oi  tbe  mapMcnt 
is,  that  the  lessee  becomes  a  surety  totbelontlor 
the  assignee,  who,  as  between  himsdf  nd  the 
lessor  is  the  principal,  bound,  whilst  be  is  Hapw^ 
to  pay  the  rent  and  perform  the  eovenuti  raaa^ 
with  the  estate;  and  the  surety,  after  ptTingtW 
debt  and  disdiarging  the  obligation  to  which  bcii 
liable,  baa  his  remedy  over  against  tbe  yrnofi, 
Wolveri^  v.  Steipard  (3  Tyrw.  6SS ;  8  IL  ft  Sc. 
561).  I^ere  is  here  a  privity  of  coatrae^  botta 
are  not  obliged  to  argue  the  case  in  thst  petot  of 
view,  for  the  defendant  is  liable  if  he  BadotaLii  i 
duty,  to  perform  it :  tbe  action  is  foanded,  not  opoi 
a  contract,  but  upon  a  duty  (see  the  cases  eoliccted 
in  Fur.  L.  &  T.  482).  The  verdict  ii  for  mt  ud 
the  coots  of  a  demurrer,  but  we  seek  to  SBMaiBil 
only  for  the  amount  of  the  rent. 

Martley,  Q.C^  and  CAw tr  for  the  defendanL-We 
admit  that  unless  we  can  distinguish  this  esse  Inn 
Burnett  v.  Lynch,  tiie  plaintiff  must  succeed.  Tint 
case,  however,  is  put  distinctly  on  thegroondof  i 
duty  arising  from  privity  of  contract  wherea  liere 
there  is  not  a  suggestion  that  there  is  either  priiiiy 
of  contract,  or  privity  of  estate.  BumMy.hpA 
was  the  case  of  assignor  and  asugneet  tbeieni 
there  an  assignment  of  the  estate  and  tlist  isletca 
passed  to  the  assignee  subject  to  the  paymoit  of 
the  rent ;  he  had  induced  tl»B  mind  of  the  Mii|noc 
to  believe  that  be  would  pay  the  renL  TbeKcao 
be  nu  liability  on  the  part  of  the  assigoee,  dbIm 
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H  resti  on  contract,  and  no  principle  has  been 
tbowD  to  the  court  why  the  remote  assiKnee  should 
be  inild  liable.  (Biackburtu,  C.  J. — The  second 
singnee  is  legally  liable  to  the  bead  landlord,  and, 
upon  his  defaalt,  the  lessee  becomes  liable;  in 
eqttity  and  justice  the  principal  debtor  is  the 
asigtiee,  he  is  primary  liable.)  The  declaration 
only  states  an  assignment  from  the  plaintiff  to 
the  defendant.  (Moore,  J. — The  point  for 
argumrat  is,  whetheri  admitting  the  aathority 
d  Burnett  Lynch  to  be  law,  as  respects 
leaiee  and  his  immediate  assignee,  it  applies  to  a 
remote  at^nee.)  Burmtt  t.  XjmeA  is  foanded 
upoa  eontraet,  «id  not  upon  a  doty ;  there  was  an 
uBderstanding  brtweeD  tiie  parties  at  the  time  tb^ 
eotered  into  it,  it  was  ■  legal  contract»  and  the 
ajngnee  was  liable  during  the  time  he  had  the  legal 
ceute.  None  of  these  ingredients  exist  in  the  ease 
now  before  the  court.  The  deci^on  in  Wolverine 
V.  Steward,  was  reversed  in  the  Court  of  Exchequer 
Chamber.  (I  Cr.  &  M.  645>  [The  following  cases 
wen  dted  in  the  course  of  the  ai^uraent — Mayor 
Y.Steuxmly  (4  Burr.  2440) ;  Keppeii  v.  Baitey',  (2 
H.  &  K.  517)  Atkim  v.  Sealy,  (Al  &  N.  359); 
Gnltan  v.  DiggUa,  (4  Taunt.  76fi).] 

MacDonough,  Q.C.  in  reply,  was  directed  to  con- 
fine himself  to  the  form  of  the  action. — It  was  com- 
petent for  the  plaintiff  to  have  declared  either  in  tort 
or  tmmipat,  and  to  have  described  her  cause  of 
action  either  as  founded  on  a  breach  of  duty,  or  on 
a  breach  of  promise  implied  by  law  from  that  duty. 
The  «Nignee  id  poasenton  Is  liable  to  the  head 
landlord,  and  the  lessee  if  eompdled  to  pay  tbe 
rent,  may  recover  it  bade  from  the  asngnee  in  an 
action  a  assonaprit  for  money  paid  to  hia  use. 
Stone  r.  Bvant  (Peake's  Add,  Cas.  94>  In  Jlfor- 
xettif.W&tianu,  (1  B.aEAd.424,)  Lord Tenterden, 
C.  J-  says,  **  The  plaintiff  in  Burnett  v.  I^nch 
might  have  declared  as  for  a  breach  of  contract. 
It  is  immaterial  in  such  a  case  whether  the  action 
in  form  he  in  tort  or  in  assnroput,"  end  Taunton, 
J.  at  page  4^  of  the  same  case,  observes—**  The 
form  of  the  declaration,  whether  it  be  in  tort  or 
asnimpsit,  makes  no  substantial  difference,  nor  can 
it  be  any  real  ground  of  distinction  whether  the 
foundation  of  the  action  be  an  express  or  an  implied 
assampsit.'*  In  Burnett  v.  Lynch,  Littledale,  J., 
remarks — "  Where  from  a  given  state  of  facts,  the 
law  raises  a  l^al  obligation  to  do  a  particular  act, 
and  tiiere  is  a  breach  of  that  obligation,  and  a  con- 
Kqoait  damage,  there,  although  assumpsit  may  be 
m^Dtainable  upon  a  promise  implied  by  law  to  do 
the  act,  still  an  action  on  the  case  founded  in  tort 
it  the  more  proper  form  of  acdon." 

He  was  stopped  by  the  Court. 

Blacxbubne,  CJ. — This  is  en  action  on  the  case 
brought  by  the  plaintiff  to  recover  damages  from 
the  defendant  for  his  breach  of  duty  in  not  paying 
the  rent  reserved  in  the  lease,  and  which  the  plaintiff 
in  consequence  was  obliged  to  pay.  The  facts  of 
the  case  may  be  explained  in  a  few  words.  The 
plaintiff  assigned  all  her  interest  in  the  premises  to 
a  [lerson,  who  assigned  to  the  defendant,  and  in 
neither  of  these  aasignmeota  is  there  any  covenant 
which  would  give  a  remedy  for  the  breach  now 
before  the  court.  What  then  is  the  state  of  these 
parties?    The  defendant  occupied  the  premises, 


and  was  I^lly  bound  to  pay  the  rent ;  it  was 
emphatically  his  duty  to  do  so,  his  interest  was  a 
beneficial  one.  and  he  ought  to  be  liable  to  the 
burthens.  The  plaintiff  was  also  liable,  though 
deriving  no  enjoyment  from  the  possession  of  the 
premises ;  both  were  liable  upon  one  and  the  same 
covenant ;  the  plaintiff  was  liable,  because  she  had 
contracted  under  seal ;  the  defendant  was  liable  in 
point  of  law,  he  was  also  liable  in  point  of  con- 
science and  duty^  The  ca»e  is  similar  in  principle 
to  that  of  joint  obligors  in  a  bond  where  they 
have  equally  received  the  money,  and  each  can 
bring  an  action  for  the  money  paid  for  the  use  of 
the  other,  if  the  entire  has  been  paid  by  one  j  they 
are  both  liable  upon  the  same  contra^,  and  for  the 
same  amount*  and  each  is  drcnmstanced  predaely 
as  Uie  parties  now  before  the  court.  The  only 
quesdon  remaining  for  consideration  is,  had  the 
plainUff  a  right  to  recover  the  money  which  she 
paid  by  compulsion,  in  this  form  of  action,  or  ought 
she  to  have  sued  the*  defendant  for  money  paid 
to  his  use,  and  Burnett  v.  Lynch  is  an  authority  to 
shew,  it  is  optional  with  the  party  either  to  sue 
upon  the  implied  aMumpsit,  or  for  the  breach 
of  duty. 

Cramfton,  J.^ — This  is  an  extremely  clear  case. 
The  action  is  not  founded  upon  a  contract  express, 
but  upon  a  breach  of  doty — a  duty  to  exonerate 
the  lessee  under  whom  the  party  derives,  and  if 
Burnett  v.  Lyndt  be  law,  it  rules  ttie  present  case. 
The  only  distinction  attempted  to  be  mad^  and  for 
which  no  foundation  exists,  was,  that  Uie  action  in 
BumeU  T.  Lynt^  was  against  the  first  asngnee^ 
whereas  here  it  is  against  the  second.  The  antho- 
rities  referred  to  by  Mr.  Ma<^}onongh  remove 
all  difficulty ;  and  establish  that  the  party  has  open 
to  him  the  alternative  to  aue  in  assumpdt  or  in 
tort ;  and  it  may  further  be  collected  from  them, 
that  an  action  on  the  case,  founded  on  a  breach  of 
duty,  is  more  proper  than  an  action  of  assumpsit, 
founded  upon  the  breacli  of  a  supposed  promise. 

PxBKiN  and  MooBE,  J.  J.,  concurred. 

Rtde  diechaiged. 

♦ 

COMMON  PLEAS — Nov.  85. 
Watteks  «.  LrowBLL. 

Praetiee^Plamtiff  in  Srrcr—Coet$— 

1  Geo.  4t  e*  68. 

A  Plaintiff  in,  errort  who  toot  plaint^  belowj 
eatmot  69  competed  to  givo  ttcurity  for  coats. 

This  was  an  application  to  quash  a  rule  obtained 
by  the  defendant  in  error,  that  tbeplaiutiiT  in  arror 
should  give  bail  in  error. 

S.  B.  MiUer,  for  the  plaintiff  in  error,  contended 
that  the  statute,  1  Geo.  4,  c.  68,  s.  8>  did  not  con- 
template the  case  of  a  plaintiff  in  error  who  had 
been  plaintiff  below.  That  the  words  of  the 
sutute  were  <*  that  no  execution  shall  be  stayed,  &&, 
unless  plaintiff  in  error  shall  be  first  bound  by 
recognisance,  &C.,  to  satisfy  and  pay  if  such  judg- 
ment shall  be  affirmed,  the  debt,  damage»t  aud  cottt 
clearly  meaning  the  defendant  below  only,  as  these 
words  could  not  apply  to  tiie  plaintiff  below,  against 
whom  coeta  only  are  awarded.  He  cited  Stejfhenvm 
V.  Bigginmh  (Bl.  D.ft  0. 37). 


Digitized  by 


46 


THE  IRISH  JURIST. 


MoUtworth  contra. — The  plaintiff  in  error  ought 
to  give  security  for  costs.  There  is  a  direct  cou- 
flict  between  the  Courts  of  Queen's  Bench  and 
Exchequer  on  this  point,  and  the  question  is,  which 
should  be  followed.  In  the  case  of  Dawson  v. 
M'Entgre,  (3  Ir.  Law  Rep.  443,)  the  Court  of 
Queen's  Bench  decided  that  plainUff  in  error, 
luving  been  plaintiff  below,  should  ^ve  security 
for  costs.  The  case  uf  Sttphmaon  v.  Higginson^ 
in  the  Excheqaer,  was  deeded  on  the  authority  of 
O'Cowtdi  V.  Manafield,  said  to  have  been  decided 
in  this  Court  but  not  reported,  and  of  some  English 
cases.  I  have  spoken  to  all  the  counsel  engaged 
in  <yConn«U  v.  Mansfield,  and  they  have  informed 
me  that  the  point  was  not  dedded  Is  that  case.  As 
to  the  Engush  cases,  they  were  decided  on  the 
words  of  the  English  statute,  3  Jac.  1,  c  8,  which 
is  different  in  its  terms  from  the  Irish  act,  as  re- 
marked by  Ferrin,  J.  in  Dauuon  v.  M'Entyre.  In 
the  English  act  there  is  a  preamble  which  stales  as 
the  reason  for  passing  the  ack,  the  delay  occasioned 
in  recovering  debtt,  and  is  only  conversant  with 
delay  of  dehUt  and  that  may  be  very  well  held  to 
apply  only  to  the  case  of  defendant  below  being 
plaintiff  in  error,  but  the  language  of  the  Irish  act 
is  general,  "  no  execotion  shall  be  stayed  by  any 
writ  of  error  in  any  case  whatsoever,  unless  the 
plaintiff  in  error,"  &&,  and  Barton,  J.  mainly  relies 
on  that  in  Datoton  v.  M*Bn^«.  As  to  the  argu- 
ment derived  from  the  combination  of  words 
"  debt*  damages,  and  costs,"  by  adopting  that  the 
Court  would  be  driven  to  exdode  from  the  opera- 
tion of  the  statute  all  actions  of  tort,  and  many 
actions  cX  contract,  where  damages  only  are  given, 
and  that  consequently,  even  witli  respect  to  defend- 
ants below  being  plaintiffii  in  error ;  no  security 
for  costs  could  he  claimed  unless  "  debt,  damages, 
and  costs"  had  i>een  awarded  against  them.  Ttiose 
words,  therefore,  must  be  construed  to  mean  debt, 
damages,  or  costs,  according  to  the  nature  of  the 
case. 

Pbr  Cubiak. — On  the  authority  of  Suphenaon 
v.  Higgituoth  we  wilt  quash  the  rule  for  ball  in 
error,  but  as  there  has  been  a  conflict  of  authority, 
we  will  give  no  costs. 

Motion  granted.* 

— ♦ — 

EXCHEQUER  OF  PLEASr-JVbe.  34^ 

Db  La  Coub  tf.  MuBFHT. 

Smestion  ofBreat^es^  3  Wm,  9,  a  9, «.  ^Effect 
of  Cbute  m  Warreati  of  Attorn^  to  Oontravent 
StatuU. 

A  warrant  of  attorney  contained  the  JbUowing 
dattee  : — "  It  ehaU  be  ktwjtd  to  and far  the  eaul 
2LD^  kii  heirt,  Mecuton,  admmietrotont  or 
astignet  to  iesue  one  or  more  execution,  or  execu- 
fHHU,  ttjnm  the  Judgment,  or  judgmeiUe,  to  be 
entered  upon  these  pretents,  fir  so  mucA  ffumey 
OS  thaJll  r«ffta«»  itnooUscted,  or  unjMw/,  lo  t&c  satW 
E.       by  the  eaid  defendantt  wi^out  JtUng  a 

'  nwetfum  breaehee,  or  taking  any  other  or 
fitrmer  legal  proceedinge  to  obtain  euch  exeeu' 
ftott,  or  executvme,  further  fAcm  the  judgment, 
or  tite  judgvMnte,  to  he  entered  up  as  t^bresaid.** 

*  See  Nnfoit  p.  Vattcrs,  sute  p.  Sfi. 


The  court  refuted  to  give  efeet  to  tkit  ttuniatin. 

and  eet  aside  an  execution  issued  en  ti^^, 

ment,  without  a  suggestion  tfbreadmetrwSi 

6y3  FTm.  3.  c.  9,  8. 
The  facts  of  this  case  were  as  follows:  tbedefad. 
ant  having  been  appointed  a  dqiaty  barooi  coj 
collector  in  the  county  of  Cork,  had,  with  hit  mKasL 
passed  the  usual  bond  with  warrant  of  ^tonn 
duly  to  collect  the  rates  and  to  accoo&t titbit 
plaintiff.  The  bond  was  conditiooed  tbatihejf. 
fendant  should  well  and  faithfully  ooDed  rH  nj^ 
public  money  as  he  should,  1^  the  wsmat  c£ 
plainUff,  be  authorized  and  reqiured  from  time  to 
time,  to  collect  in  said  barony  and  pay  the  tsi» 
the  plaintiff  weekly,  and  every  week  as  he  ibcQld 
collect  the  same,  and  complete  each  sod  efaj  of 
such  collections,  and  pay  the  full  amoaiit  tlnrei^ 
and  of  each  of  them,  to  the  plaiotiff,  at,  &c  au 
week  before  the  first  day  of  each 
The  warrant  of  attorney  contained  the  Murm 
clause,  on  which  the  present  question  tonwd^ 
"  That  it  shall  and  may  be  lawful  to  and  for  lie 
plaintiff,  his  heirs,  executors,  admbistrston,  or «. 
signs,  to  issue  one  or  more  execution,  or  esecutiooi, 
upon  the  judgment,  or  judgments,  to  beeotmd 
upon  these  presents  for  so  much  money  u  ihili  [«. 
main  uncollected  or  unpaid  to  the  pUntill  bj  iIk 
defendant,  without  filing  a  suggestion  of  bmek^ 
or  taking  any  other  or  Airther^^l  proceediagitD 
obtain  such  exeoation,  or  executioo^  fintln  thu 
the  judgment,  or  the  judgmmts^  to  bs  satotd  op 
as  aforasaid."  The  plaioti^  in  acoordum  wA 
this  authwity,  issued  an  execntim  upon  titejin^. 
ment  entered  on  the  bond  and  wirrut,  siiluNjt 
su^eeting  breaches. 

Joshua  Clarke  now  moved,  on  befattfoftbp 
defendant)  to  set  aside  the  execution  and  aibMqDeoi 
proceedings,  on  the  ground  that  there  wh  do  n^- 
gestion  of  lireaches,  as  required  by  the  3  Wd.  3, 
c  9,  sec  8.  It  is  quite  settled  now,  that  ajndg- 
roent  entered  on  a  bond  and  warrant  of  attoroc;  is 
within  the  3  Wm.  3,  c.  9,  a.  8,  and  breaches  nut 
be  suggested,  Strattan  v.  Codd  (9  Ir.LRep.l]L 
This  statute  has  been  held  peremptory  ud  nae- 
dial,  and  passed  for  the  benefit  criT  tlie  dsfeodioL 
(JLefroy,  B. — The  object  of  the  statute  witto 
enable  the  obligee  to  issae  execotiooi  to6es  fm6a, 
and  if  yon  issue  only  one  execution  uoder  Uw  juo- 
viso  Id  the  warrant,  the  judgment  woidd  be 
fied.)  The  case  of  Hurst  Sf  others  y.Jeiuiagtii 
B.  &  C.  650)  is  analogous  to  the  present  ooe.  h 
has  been  also  held  that  the  parties  cannot,  by  n- 
press  agreement,  dispense  with  the  kgs\  oVIipm 
to  issue  a  scire Jhcias^  Heath  v.  Brindtiv,  (2  A.  &  L 
365).  This  statute  is  for  the  benefit  of  defeoduu, 
OS  previously  to  its  enactment,  the  practice  vat  to 
issue  execution  for  the  entire  amount  (A  the  judg- 
ment. 

Leahy,  contra. — This  statute  is  for  the  beoefit  of 
the  plaintiff,  to  enable  him  to  issue  succeanve  u^ 
cations,  aocording  as  there  are  breaohei.  Ik 
clause  here  is  frequently  inserted  in  warraMK^ 
attorney  (0  Bythewood  ^67).  Thecase  of f vritT. 
Jennings  does  not  apply  ;  the  authority  to  dispeim 
with  a  «c»v  Judas  being  by  deed  ana  -not  tke 
warrant  Berides,  the  contrary  wu'  dedded  ia 
Morris  V.  Jones  (2  B.  &  C.249)| 
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Rj.  603;  coQwd  also  cited  Gorman  v.  Hinks 
Bntty,  527). 

Oarke,  io  reply. — It  is  quite  settled  that  this 
itatate  is  oompolsorvi  though  the  term  may  is  used 
nsread  of  Aall,  Rtiet  r.  RoseweU  (5  T.  R.  538)  ; 
ffan^  T.  Bern  (Ibid.  636).  (Pennefafher, 
rhe  questioo  is,  assamiog  the  aet  to  have  been 
iissed  for  the  benefit  <^  the  defendant,  has  he,  by 
lis  own  contract,  waived  that  benefit  ?  Suppose 
bat  after  jadgineat  obtained,  a  defendant  were  to 
lODsent  to  have  execution  issued  for  a  given  sum, 
ronld  this  covenant  be  such  as  the  court  could  not 
pve  effect  to  ?  If  the  execution  were  a  mere  irre- 
;ularitf,  it  might  be  waived ;  but  it  seems  to  me  to 
le  something  more.)  This  court  has  set  aside  a 
ilea  of  confession,  no  writ  having  been  issued,  such 
r  jnctiee  being  against  public  policy.  {Pennejh^ 
her,  B, — That  decision  went  on  the  grounds  that 
uch  a  plea  of  confession  amounted  to  a  eognovitf 
nd  required  to  be  attested  by  an  attorney,  under 
l&4Vict.c.  105.  Since  the  passing  of  the  statute 
>f  William,  the  act  of  6th  Ann^  c.  7,  s.  1 ,  became  law, 
'eqairiog  the  plaintiff  to  mark  the  execution  with  the 
m  ioe,  and  in  defiiuU  tiiereof,  snlyecting  him 
0  heav^  peoaltiea.  That  itatote  obviates  the 
usehi^  contemplated  by  the  act  William,  and 
tmorea  many  of  the  difflonltiea ;  and  if  the  6th  of 
VnDe  were  law  in  England,  It  might,  perhaps, 
upplyan  answer  to  the  reasoning  of  Judges  Buller 
od  Kenyon,  in  the  case  otBolet  t.  RoseweU.)  The 
tatute  of  William  must  be  construed  as  if  the 
|uestioD  were  raised  immediately  after  its  enact- 
aent.  Id  mortgages,  where  the  right  of  redemp- 
ion  baa  beea  barred  by  the  contract  of  the  parties, 
-ven  a  Court  of  Equity  has  refused  to  give  effect 
0  the  agreement,  as  contravening  pubuc  policy, 
iocb  as  agreements  to  dlspenae  with  the  taxation  of 

MtS. 

Cur*  adv.  vulL 

Nm,  25— PxooT,  C.  B.— The  pdnt  upon  which 
his  appUeation  exdodrely  rests,  is,  that  the  war- 
ant  of  attorney,  on  whkii  judgment  has  been  en- 
ered,  contains  n  provi^n  that  the  plaintiff  in  the 
udgment,  should  be  at  liberty  to  issue  execution 
or  so  moch  money  as  was  uncollected,  or  unpaid, 
rithout  filing  any  suggestion  of  breaches,  pursuant 
0  the  3  Wm.  3,  c.  9,  s.  8.  The  condition  of  the 
lond  is,  to  perform  two  duties ;  first,  duly  to  col- 
ect  the  coonty  cess,  and  secondly,  to  pay  it  over 
jrben  collected ;  and  the  question  shortly  is,  can 
the  Btipulation  in  the  warrant  of  attorney  operate 
to  take  away  the  effect  of  the  statute  ?  It  has  been 
dedded  ever  since  the  case  of  Rolet  t.  RoseweU, 
that  notwithstanding  the  terms  of  it,  this  statute 
most,  according  to  the  plain  intention  of  the  legis- 
lature, be  treated  as  mandatory ;  and  that  it  is 
not  merely  discretionary  with,  but  compulsory  on 
the  plaiMiff  to  suggest  breaches.  The  Judges  to 
wbon  the  case  of  v.  Ani  (5  Term  Reports, 

636)  was  rderred  by  the  Lord  Chancellor,  take  the 
Following  view  of  the  act: — **  It  is  apparent  to  us  that 
the  law  waa  made  in  favour  of  defendants,  and  is 
highly  remedial,  calculated  to  give  plaintiffs  relief 
jp  to  the  extent  of  the  damage  sustained,  and  to 
protect  defendants  against  the  payment  of  further 
lums  than  what  was  in  conscience  due ;  and  also 
to  take  away  the  necessity  tiS  proceedinga  in  Equity 


to  obtain  relief  against  an  unconsdentious  demand 
of  the  whole  penalty,  in  caaea  where  small  damages 
only  had  accnied.  We  are  of  opinion  that  it  is 
not  in  the  power  of  the  plaintiff  to  refuse  to  pro- 
ceed according  to  that  statute^  in  oases  within  the 
provisions  of  the  section  we  have  been  refbrred  to, 
but  that  he  must  assign  the  breach  o£  the  covenants 
for  which  he  proceeds  to  recover  satisfoction.  And 
if  the  defendant  plead  to  issue,  and  the  cause  goea 
to  a  jury  for  trial,  the  jury  upon  trial  for  such 
cause  must  assess  damages  for  such  of  the  breaches 
assigned  as  the  plaintiff,  upon  the  trial  of  the  issues, 
shall  prove  to  have  been  broken."  if  the  case 
rested  here,  I  should  be  of  opinion  that  the  words 
of  the  act  being  mandatory,  and  framed  for  the 
benefit  of  defendants,  its  policy  must  be  taken  to 
have  been,  to  impose  an  obligation  on  the  parties 
which  they  could  not,  by  any  act  of  theirs,  evade. 
The  legislature  aeems  to  have  thought  that  it  was 
not  advisable  for  parties  to  be  compelled  to  resort 
to  a  court  of  Equity,  and  accordingly  instituted  a 
mode  ftf  proceeding  which  did  not  previously 
exist ;  and  the  le^lature  having  directed  this  mode 
of  prooeedhig  by  obligatory  words,  those  words 
most  be  compHed  with.  The  Court  of  King's 
Bench  appUed  this  principle  in  the  case  of  /fimw 
r.  Benu  The  case  of  Hwst  v.  JenningB  (5  B.  ft 
C.  650)  wae  one  of  a  bond  and  deed  oollateral. 
The  latter  recited  the  bond,  and  contained  a  stipu- 
lation that  it  would  be  lawful  for  the  plaintififo  to 
commence  an  action  upon  the  bond,  and  proceed 
to  judgment  thereon,  whenever  they  should  think 
fit,  and  that  they  should  be  at  liberty  at  any  tim^ 
accoi'ding  to  their  will  and  pleasure,  to  issue  one  or 
more  execution,  or  executions,  upon  the  judgment, 
88  they  might  be  advised.  It  appears  to  me  that 
the  contract  by  which  the  defendant  consented  that 
the  plaintiff  should  issue  executions  at  their  own 
will  and  pleasure,  amounts  to  the  present  case; 
(ba,  \£  the  plaintiffii  might  have  issued  executions 
at  their  will  and  pleasure,  they  might  clearly  have 
done  so  under  the  terms  of  the  oonbract,  without 
any  suggestion  of  breaches.  The  application  to 
set  aside  the  execution  was  granted  in  that  case^  on 
the  ground  of  the  contract  being  an  evasion  of  the 
statute.  And  Abbott,  C.  J.  there  observes — This 
is  a  contrivance  to  defeat  another  wholesome  sta- 
tute, namely,  8  &  9  Wm.  8,  c.  U  (English  Act), 
which  requires  the  assignment  of  breaches  in  ac- 
tions upon  bonds  conditioned  for  the  performance 
of  covenants  and  agreements."  And  Littledale,  J.  in 
giving  judgment,  says — "  If  this  case  does  not  fall 
within  the  words  of  the  statute  of  William,  still  it 
is  an  evasion,  and  the  court  has  power  to  set  aside 
the  execution  on  that  ground."  If,  then,  the  pro- 
ceedings were  set  aside  there  as  being  an  evasion 
of  the  act  of  parliament,  this  is  a  much  stronger 
case,  as  here  is  a  document  expressly  avoiding  the 
statute  and  in  direct  violation  fk  it  But  it  is  said 
that  the  present  question  is  analogous  to  that  raised 
in  the  case  of  Morru  v.  Jone»  (3  D.  ft  R.  603) 
where  it  was  held  that  an  execution  ml^t  issue  on 
a  judgment  after  a  yenr  and  a  day  without  revivor 
by  adre Jheiaa,  when  the  warrant  of  attorney  con- 
tains a  stipulation  to  that  effect.  The  report  of 
that  case  does  not  give  the  judgment  at  any  length, 
but  the  difference  between  it  and  the  present  is 
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plainly  indicated  in  subsequent  authorities.  Tbe 
distiDctioD  is  that  the  statute  of  Westminster  was 
rather  in  aid  of  plaintiffs  than  defendaots.  Thus 
in  Hitcockt  v.  Kemp  (3  A.  ft  £.  676)  the  court 
deal  with  the  objection  as  to  issuing  executions 
without  a  tcirejucitui  but  they  do  not  there  decide 
that  it  was  oompeteitt  to  the  parties  by  agreement 
to  violate  the  actt  but  they  refer  to  the  terms  of  it, 
and  put  upon  it  a  coustniMion  preeisely  the  oppo- 
aite  of  that  which  the  statute  of  Wilfiam  has  re- 
ceived, namelyi  that  the  atatute  of  Westminster  was 
for  the  bonefit  of  pluntiiTs  rather  than  defendants. 
It  has  been  also  suggested  io  Uie  course  of  the 
argument  that  by  the  6th  of  Anne  the  plaintiff  was 
bound,  at  his  peril,  to  indorse  the  amount  claimed 
00  the  bade  of  the  execution,  and  that  therefore 
the  statute  of  William  is  no  longer  so  necessary 
for  the  protection  of  the  defendant  as  it  was  origi- 
nally found  ;  hut,  besides  that,  the  statute  of  Anne 
was  passed  subsequently  to  that  of  William,  and 
consequently  cannot  afiect  the  construction  to  be 
put  upon  the  latter;  it  does  not  afford  any  means 
of  ascertaining  the  amount  of  the  executions  in  the 
present  instance,  as  tbe  bond  is  here  conditioned 
for  the  due  collection  of  the  cess,  the  necessity  for 
scertainiogt  by  a  verdict  of  the  jury,  the  breaches 
on  which  plaintiff  relies,  exists  lure.  The  roisehitf 
guarded  against  by  the  statute  was  the  hardship  of 
seiaug  goods,  or  iMuIng  a  co.  so.,  without  any 
means  beimr  afforded  of  ascertaining  the  extent  of 
the  plaintiff's  demand.  That  the  defendant  here 
might  resort  to  a  court  of  Equity  is  quite  plain  t 
to  obviate  the  necessity  for  which  was  the  main 
object  of  the  statute,  and  this  case  appears  to  be 
as  much  within  the  mischief  as  if  tbe  contract  in 
question  had  been  entered  into  immediately  af^er 
the  statute  of  William,  and  before  that  of  Anne. 

Pennkfatheb,  B. — I  fully  concur  with  my  Lord 
Chief  Baron.  The  nature  of  the  security,  and  its 
object,  have  been  fully  considered ;  and,  however 
great  the  iDoonveoieoce  which  may  arise  from  the 
necessity  to  asngn  breaches  in  the  present  case,  we 
mmt  decide  the  question  upon  the  general  princi- 
ples of  law.  Tbe  condition  of  the  bond  here  is, 
not  merely  to  pay  over  the  aums  collected,  but  also 
to  collect  the  cess  with  due  diUgencej  and  the 
breach  complained  of  may  be  the  nou-eoUeotion, 
and  thus  the  damages  be  very  uncertain.  There- 
fore, whatever  iooonvoiienoe  might  have  been  re- 
moved by  the  statute  of  Anne,  in  oases  where  tbe 
bond  is  conditioned  for  payment  of  money,  and 
tbe  obligor  knows  whether  the  execution  is  over- 
marked  or  not,  that  statute  does  not  remedy  the 
inconvenience,  where,  as  in  the  present  case,  the 
damages  are  unascertained.  For  my  own  part,  I 
should  doubt  very  much  if  the  statute  of  Anne 
does  not  go  far  to  vary  the  effect  of  that  of  Wil- 
liam ;  but  that  case  is  not  now  before  us,  and 
therefore  it  is  not  necessary  to  pronounce  any 
opinion  upon  it ;  but  1  quite  agree  that  in  the  pre- 
sent instance  the  proceedings  ought  to  be  set  aside. 

RicsARDS,  II. — I  concur  in  tbe  judgmwt  of  the 
court.  I  will  not  say  that  this  agreement  had  in  it 
anything  positively  illegal.  Such  an  arrangement 
as  the  present  might,  in  many  cases,  be  found  ex- 
tremely convenient  and  oondudve  to  public  advan- 


tage.   There  are  many  cases  where  sobwUiMe 
officers  are  called  upon  to  pass  nicb  h<Mid>,  and  tbe 
necessity  for  filing  a  suggestion  of  bmdiei  mitbt 
create  delay  and  diffieulUes  in  eofordag  tbe  na^ 
dies  upon  such  judgments^  and  therefore  I  «m  it 
first  disposed  to  struggle  against  heading  bd 
ment  of  breaches  necessary  in  thiscaie;  bat,oDB(ie 
mature  reflection,  I  have  come  to  a  diffcmt  ew. 
dusion.   If  this  were  a  dealing  out  of  court,  tbe 
parties  might,  perhapa,  avail  tbenwlvci  sf  tu, 
arrangement ;  but  where  the  [daintiff  leeki  to  q. 
force  his  righu  under  tbe  proeess  of  tbe  conn,  H 
is  not  competent  to  him  to  rdy  on  a  imvtou  ir. 
rangement  to  waive  the  act  of  Parliaiurat  bj  vbitli 
such  proceedings  are  regulated.   To  ilkm 
would  be,  in  many  cuses,  to  open  a  door  to  offni. 
sion ;  because  the  plaintiff,  by  this  arrugeimt, 
constitutes  himself  the  arbiter  of  the  amouni  gf 
damages.    But  it  is  urged  that  a  court  of  Eqab 
is  open  to  redress  this  grievance ;  but  it  luu  bm 
held  that  one  of  the  objects  of  this  act  wu  to  pr^ 
vent  the  necessity  of  resorting  to  an  equitable  Di. 
bunal ;  and  if  such  a  course  were  aasctioDai,  bw 
great  an  opening  would  we  be  making  for  Ihj^ 
tion  ;  how  impossible  would  it  be  to  dischu^  di 
general  business  of  tbe  court  if  we  was  called 
upon  to  determine  upon  affidavit  the  exteat  of  tbe 
breach  committed  and  damages  actusUj  loitatDtd 
Lehot,  B. — I  concur  in  the  judgment  of  ibe 
court.   In  my  opinion,  a  defendant  csnooi  tud 
himaelf  to  waive  the  provioiona  of  tbii  ttaiue, 
There  is  a  maxim  of  law — <*  Qvilibet  poUa  Km. 
dare  j'uri  pro  ee  introducto.^    That  maxioi,  bow- 
ever,  does  not  apply  to  cases  of  tbii  apecKt 
Courts  of  law  apply  it  to  rulea  which  ooofiraf^ 
upon  parties,  not  to  rules  and  lawa  vbidi  are  is. 
tended  to  afford  protection  from  tbe  aboicof  ipri- 
vilege  which  the  party  has,  in  tbe  fint  iDitinee, 
been  tbe  means  of  giving.    This  statute  bu  in 
view  to  protect  a  man  from  tbecoosequeocetofbii 
own  act    The  policy  of  tbe  act  is  to  guard  aguu 
the  oppressive  use  of  a  power  whidi  a  psrtj  pm 
against  himself  when  he  enters  into  a  penal  bnd, 
Courts  of  Equity  act  on  this  principle  io  cm  sf 
mortgages,  where  an  attempt  is  made  to  bar  da 
right  of  redemption  by  tbe  agreenwot  of  thepaN 
ties,  and  refustf  to  give  sffect  to  such  a  connit 
So  when  the  legidature  has  taken  pnctudou  to 
guard  against  the  oppresrive  use  of  a  power  gina 
by  a  party's  own  act,  the  court  sboiud  not  u&r 
him  to  contravene  this  act.    This  isnota^tu^n 
Me  introduetum.    This  contract  would  be  nie  rio- 
lating  the  principle  of  the  act  of  Parlismeat,  aoi 
a  contract  to  violate  the  law  cannot  be  s  valid  ooe. 
Besides  this  reasoning  on  principle,  we  hire  u 
authority  almost  precisely  in  pmnt  Aj  to  tlw 
argument  rested  on  the  effect  of  the  lUtiite  of 
6  Anne,  it  does  not  appear  to  obviate  the  difficuliT; 
for  if  tbe  parties,  by  their  contract,  could  erade  | 
the  act  of  William,  they  could,  on  tbe  MUDcpra* 
ciple,  by  contract  get  out  of  the  prorimni^tba  | 
act  of  Anne.  i 
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ROLLS  COURT. 

HBIBHOF    OF    DOBUtt,  Ptaintig,—THOMAS, 

ORD  Tbimlbstoh,  Ricbard  Farbbl  and 
FHEflS,  DafendantM. — June  I'i. 
usisHOP  or  DnsLiN,  Pefitionttr. — Thomas, 
OBO  TuMLESTOM,  Rupotidtnt. — 3  aod  4  Vic 
103.  see.  ^7. 

kcm  agavtst  two  Jitr  the  payment  of  cotte  it 
nt  and  severaty  and  the  rt^ttering  of  tuch 
tem,  untUr  the  Sd  and  4th  Vtc  c.  105  sec.  27 

n  ■  decree  deeiared  **  that  Ae  defsndemU  A 
dBdunddptnf  to  the  piaint^hie  coett  of'the 
iww4ra  taxed  amd  oKertamed*'  ffetdthttt 
t  egkt  waa  not  n«ce$$arilv  to  eetaHith  contii' 
itioiu  in  moieties  between  the  parties.  But  the 
•vp&rttoH  coiUributwn  wiU  depend  upon  the 
•KuU  tit  cnmetancet  of'the  cote. 
bU. — Qiett  in  Equity  are  not  in  the  nature  of 
megea  but  of  a  debt. 

I  case  came  before  the  court  on  ft  motion  to 
-  came  egaittft  the  ip|>ointnieDt  of  a  receiver 

the  defeodant'e  Uotfai,  under  the  ilecree  in  the 
tfXxh/tArdikiAop  of  DMn  ▼.  Lord  TVm- 
N  and  oihert.    The  bill  in  the  cause  had  beeo 

lo  recover  certain  chief  rents,  payable  out  of 
of  the  estates  of  Lord  Triinleston,  to  the  Arch- 
op  of  Doblia.  The  defendant,  Richard  Farrel, 

made  a  pHrt}*  as  executor  of  the  late  John 
>ma5  Lord  Trimlestori,  (who  had  been  tenant 
ife  oftlie  property  in  question  )  The  final  decree 
Lbe  suit,  was  pronounced  on  the  9th  of  Febru- 
,  1846,  and  declared,  *«that  tiie  defendants,  Tho- 
■<  tiOrd  Trimleston  and  Richard  Farrell,  do  pay 

he  Ptsintitf  his  costs  of  this  cause,  when  the 
e  tbU  be  taxed  and  ascertained.**    The  costs 

bwD  taxed  and  certified  to  the  amount  of  £431 
■  id.  The  plaintiff  demanded  the  whole  of  this 
I  from  Lord  Trimleetwi,  the  respondent.  Lord 
nk«oii  Tefbsed.  The  petitioner  had  obtained 
nodittonal  order  for  a  reodver  on  the  S^nd  of 
][.  ttoder  the  provisions  of  the  27  s.  of  the  3  and 
'K.C  105.  The  respondent,  Lord  Trimleston, 
^1  DOtiee  on  the  petitioner,  and  Mr.  Farrell,  as 
IK,  submitting  that  the  conditional  order  be  dis- 
t'ged,  on  payment  of  one  moiefy  by  the  said  ree- 
ndeot,  or  that  upon  the  respondent  paying  into 
on,  or  to  the  petitioner,  the  sum  of  £42 1  1 8s.  2d. 
proceediogs  in  the  said  petition  might  be  stayed, 
d  that  Ricbard  Farrell  be  directed  forthwith  to 
>y  to  the  reapondent  one  moiety  uf  the  petitioner's 
^"^cotts in  the  cause,  or  that  the  respondent  be 
'  'loertj  to  proceed  in  the  name  of  the  petitioner, 
» iwitioner  in  the  cause  for  the  recovery  of  said 
iguQit  the  defendant  Richard  Farrell. 

f»'^  Q.C.  witii  C%>w(tan,  Q.C.  for  Lord 
contended  that  aa  the  decree  vaa  joint, 
Lord  Trimleston  had  tendered  bia  moiety, 
/' rirteU      clearly  liable  for  the  remainder,  and 
[^(Beamet  on  costs  1 17,)  and  (2  Fowler's  Ex. 

.^^^W*  Q.a  with  Gay«-,  Q.C.  for  the  Arch- 
T^'  Archbishop  is  not  to  be  expected  to 
"Jopou  Wmaelf  the  apportionment  of  the  costs, 
«J"ving obtained  a  decree  against  both  of  the  de- 
'^>8  for  hit  costs,    Ttie  decree  ui  point  of  law 


is  a  joint  and  several  order  to  pay  costs,  Ejf  parte 
Biahop  (8  Ves.  333  ;  a  Dan.  C  P.  91){  tiie  plain* 
tiff  therefore  may  proceed  for  the  whole  against 
both  or  either. 

Hughes,  Q.C.  with  F.  Walsh,  and  James  Far- 
rell  for  the  defendant  Richard  FarrelL  The  pre- 
sent appltcrtion  on  the  part  of  Lord  Trimleston 
against  hi*  co-dol^idant,  Mr.  Farrell,  ia  uDsustatn- 
able ;  in  the  firrt  place,  it  seeks  that  Mr.  FarreU 
should  contribute  a  moiety.  If  Mr.  Farrell  is  liable 
to  contribute,  that  liability  must  be  measured  by, 
his  interest  in  the  subject  matter  of  the  suit*  and, 
also  by  the  line  of  defence  talien  by  him  in  the 
cause.  The  cases  of  contribution  in  Equity,  pro- 
ceed upon  the  assumption,  that  the  parties  stand 
in  ttguaU  jur«,  ffartietf  v.  O'Fiaherttf.  ( Lloyd 
Goold,  T.  P.  208).  The  interest  of  Mr.  Farrell,  is 
less  than  that  of  Lord  Trimleston.  In  liis  fidu- 
ciary charactOT  he  could  not  admit  tbe  plaintiff's 
right  whilst  contested  by  the  principal  defendant, 
but  did  not,  with  Lord  Trimleston,  file  a  discharge 
in  the  Hastor'a  Office,  or  take  exceptions  to  the  re- 
port. The  right  to  oontribntion  can  only  be  enforced 
by  a  plenary  suit,  and  not  on  an  interlocutory  appli- 
cation, where  the  court  cannot  look  into  tlie  equi- 
ties between  the  parties  as  to  the  amount  of  their 
respective  contribations,  £!r  parte  WUmahurst^  ( 1 
Glyn.  Jam.  p.  4,  confirmed  an  appeal  Id.  844).  In 
Pittv.BonHer,(You.&Co\.\.C.  b70),  contribution 
was  decreed  on  the  consent  of  the  parties,  but  ex* 
cept  on  consent  it  can  only  be  enforced  by  bill  in 
Equity,  or  action  at  law.  Another  principle  is,  that 
costs  to  Equity  are  in  the  nature  of  damages.  Lord 
Trimleston  haa  no  claim  to  enforce  contribution 
Corporation  ofBurfiyrd  r.  LenthaUy  (2  Atk.  551,) 
Attorney-Gen.  \\  WUaon,  (1  Cra.  &  Phil.  1). 

Christian,  Q.C.  in  reply  — The  decree  of  the 
9th  February,  164G,  gives  the  same  relief  against 
both,  and  costs  against  both ;  Mr.  Farrell  caunfit 
be  contidered  a  mere  nomuial  defendant,  as  hi* 
answer  la  similar  to  that  of  Lord  Trimtoston.  The 
effiect  of  the  decree  was  to  establish  contributions 
between  parties  in  moieties,  and  in  such  a  case,  a 
reference  to  the  master  is  unnecessary.  This  is  a 
petition  for  a  receiver  on  foot  of  a  joint  decree, 
at  law  it  was  necessary  that  the  execution  and  elegit 
should  be  joint ;  the  same  necessity  arises  in  the 
case  of  a  receiver,  which  is  an  e:]uitable  execu- 
tion. 

Master  of  thb  Roixs. — I  am  of  opinion  the 
Archbishop  is  eutitied  to  retain  this  receiver.  There 
is  uo  doubt  that  iu  respect  of  a  joint  judgment, 
proceedings  must  be  taken  against  all  parties  liable, 
I  will  therefore,  if  pressed,  f^ve  liberty  to  the  pe- 
titioner to  amend.  With  regard  to  the  question 
whether  a  decree  against  two  generally  for  the 
payment  of  oosts,  is  to  be  considwed  on  the  same 
footing  as  a  joint  judgment,  I  6nd  in  (a  Daniel, 
c.  p.  9)  tlie  case  ex  parte  Bishop  cited  as  eetabli»h- 
ing  that  such  an  order  is  joint  and  several,  and  that 
in  a  case  where  one  party  had  ab^iconded,  proceed- 
ings against  the  other  were  held  valid.  If  that  be 
the  nature  of  the  decree  previous  to  the  passing  uf 
the  3  and  4  Vic.  c.  105  s.  27,  which  giveit  dt-crut^ 
tlie  ettecc  t>f  judgments,  I  am  of  opiniun  that  the 
act  doet)  nut  alter  the  nature  uf  the  decrees,  but 
tiiut  tliu  proceedings  given  tiiereby,  must  stili  bu 
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conftisteiit  witti  the  previous  state  of  the  law.  I  see 
HO  ground  why  Mr.  Farrell  should  pay  a  moiety  of 
these  costs;  although  he  may  be  liable  to  a  por- 
tion,  as  Lord  Triiultston  was  not  beneficitilly  eu- 
titled  to  the  assets  of  the  testator.  I  do  not  think 
that  the  principle  of  their  being  no  contribution 
between  wrongdoers  applies  to  the  case  of  costs  in 
equity,  tbey  are  not  in  the  nature  of  damages,  but 
of  a  debt.  With  regard  to  the  objetAion  raised  by 
Mr.  Farrell,  that  Lonl  Trimleston  could  ODly  obtain 
#eontribattou  by  a  plenary  suit ;  it  may  be  a  matter 
for  the  ooDridemtion  of  hia  coumeU  whether  in  the 
evupt  socfa  a  auit  being  instituted,  Mr.  Farrell 
woald  have  to  pay  the  ooita  if  Lord  Trimleston 
succeeded  in  reoovering  any  sum.  I  will  disallow 
the  cause  shown,  and  on  the  parties  so  denring  it, 
give  a  reference  to  the  master,  to  report  what  are 
the  respective  proportions  of  tlie  costs  which  ought 
to  be  paid  by  Lord  Trimleston  and  Mr.  Farrell  re- 
spectively. The  costs  to  be  reserved  till  the  return 
of  the  n^ort. 


the  trustee  baa  tiie  legal  title,  udhsvi:^  ttloa 
an  equal  equity,  I  thinic  that  the  reeaw  nm\^ 
the  trustee  in  priority  to  Uie  other  creditors. 


Lxxca  V.  Mduat. — iVoc.  24. 

Beceiwr — Priority —  Credilon —  Trustee. 

A  (rufev,  hamng  permitted  Hi*  cestui  que  trust  to 
remain  in  poueanon  of  th*triutetlat9t  woe  nud 
in  an  actum  tf  vovenatU  by  the  Umtllordjw  rent 
due  by  the  cestui  que  trust.   Held,  thai  the  true- 
tee  was  entitled  to  be  repaid  the  amount  ef  rent 
advanced  by  him,  in  priority  to  other  ereditore 
of  the  cestui  que  trust  who  had  obtained  a  re- 
ceiver over  the  trust  estate. 
This  was  an  application  that  the  receiver  might  be 
directed  to  ptty  to  the  trustee  the  sums  advanced 
by  him  under  the  following  circumstances.  A 
person  named  Price,  being  a  trustee  of  a  leasehold 
estate  allowed  bis  ceetui  que  trust  to  remain  in 
possession  of  the  trust  estate;  the  rent  being  iinpud, 
the  landlord  sued  the  trustee  on  the  covenant  in 
the  lease,  and  who  was  In  consequeuce  obliged  ro 
pay  the  amount  claimed.    The  cestui  que  trust 
having  confessed  several  judgments,  his  creditors 
obtained  a  receiver  over  the  leasehold  interest. 

Fitzgerald,  F.  applied  that  the  receiver  might 
be  directed  to  pay  to  the  trustee  the  sums  advanced 
by  him.  The  trustee  was  clearly  liable  on  the 
covenant,  and  was  entitled  to  recover  from  his 
cestui  que  trust,  so  he  has  an  equal  right  against 
the  creditors,  for  he  must  be  considered  as  in 
the  place  of  a  trustee  fur  them. 

Jnc»,  contra — Price  cannot  be  considered  as  a 
trustee  for  the  creditors,  and,  as  such,  claim  in 
priority  to  their  demands ;  he  most  be  left  to  his 
remedy  against  his  eeetui  que  trust. 

liov.  26. — Master  of  the  Roua — On  conri- 
dering  this  case,  I  think  John  Price,  the  trustee, 
was  liable,  under  the  covenant,  to  pay  the  rent  due  to 
the  landlord ;  and  there  is  a  case,  1  Beavan  ilS, 
Close  V.  Wilberfbrce,  which  shews  that  as  between 
the  trustee  and  his  cestui  que  trust,  the  trustee  has 
a  right  to  be  paid  the  amount  advanced  by  him. 
Then  the  question  arises  as  to  priority  between  the 
trustee  and  the  creditors  of  the  cestui  que  trust. 
1  do  ndl  think  the  creditors  have  a  better  equity, 


Some  inaccnracie*  hsviny  cnpt  into  tbe  npiutf  h  < 
dues  of  Billae  v.  Philips,  aod  CeSa^  t.  Cd^] 
decided  la  tlus  ooort  and  r^ertcd  bi  the  iMt  Mt^ii ' 
orders  in  Omse  caaes  are  loswted  rsporlsl  i 
It  is  the  esnett  desire  of  the  Editors,  udteoflkipb  i 
tlonen  who  (kvoar  them  with  report*,  to  Im  ndmuh  Kcaai  | 
the  anxiety  to  be  both  eoaetse,  and  nfud,  anfiwiniiiiljiMl 
the  preeeat  inadverteDce,  bat  the  otman  vig^  ' 
■xerciMd  to  prevent  waj  error  ia  Mare,  h  At  tmt 
Moore  t.  Marsk  it  is  right  to  obMrre  Uat  b  fti^  i 
although  he  granted  the  cou^tional  order,  sfnaiill  . 
de^e  that  it  should  be  aoderstood  hedid  MsAifilltf 
the  plaiutifF.  and  io  order  tbst  the  qaestiOQaiigkWag^ 
aod  guarded  hhnsdf  from  deciding  tlut  ack  ■  li  « ' 
■nstsinal^.  ' 

CWIb^Am  V  CalUghoM,  JVor.  S7_Lat  Xr.SM 
the  receiver  in  the  caose  of  Callaglm  r.  C^aj^  flt| 
teu  days  ft-om  the  date  of  tiiis  oriier,  ptj  ta  Ur.  J. '  ' 
the  receiver  in  Gage  t.  Lord  Audleg  ud  Ati^ 

Autlley,  the  sum  of  £  being  ^Ihe  sinoBit  rfi3 

due  out  of  the  lands  at  Castlehaveo,  to  the  1«  of ' 
1848,  after  dednctiog  the  poor-rate,  and  ttoof* 
proceedings  in  the  qectment  fbr  noB-pjwit  (f 
stayed,  withont  costs,  and  declare  thai  Mid  Mr. ' 
is  entitled  to  his  costs  of  the  motion,  m  prt  of  lii 
in  the  said  eAuae  of  Callagkam  v.  CJb^  ui 
the  said  X  Hant  the  receiver,  in  the  am 
Lord  Amdieg,  and  NelHyem  v.  Lord  Ax^,  ^ 
the  costs  properly  and  neceeearilj  incarrediiinl^^ 
ment  proceedings,  same  having  be«a  taksao*rthii» 
tious  of  the  Maawr,  and  »l*o  for  lu«  corta  of  ippani* 
thia  motion  io  sud  catues,  in  which  1»  tai  to  w^ 
poiiiteil  receiver,  aod  no  rule  on  the  rest  rfMida** 

//(/&»  V.  PhUfips,  Nov.  17  J6*3«M  emd*ais 

service  already  bad  be  deemed  good. 
transmitting  a  copy  irf  tUs  Mdar,  dinetei  ^mtm 
ttaruogh  the  post  ottce. 


3 


QUEEN'S  BENCH^MicBAttMAsTiwi- 

Martir  iir  Error  v.  the  Qobeh^w-  I*-* 

Indictment  for  Jeiony,  11  *  li 
of- Caption-^/nterest  of  Juror  w  geoii<ftm 

Where  the  aiption  of  the  tndietme^  ^ftTuU 
was  presented  on  (A«  oaths  of  good 
men  of  the  etmnty  of  tt#  city,  ^'^J5* 
wnrda    sworn*  and  **eh'rjfeiT 
caption  not  being  n  pUading,  tWi"*™" 
au^iently  certain.  ^ 

Held  also,  that  it  being  stated  in  t^^r^^- 
it  mas  presented  by  good  and  ^rT^ 
(naming  twenty-three)  was  a  "/^^Jk 
avertnent  thtt  the  indictment  aei/""' 
«  twelve  good,"  8tc. 

Held  that  an  indictment  need  •w''**'}' 
and  publications  Uierein  statidto  it  i^'' 
they  beingmerefyendente  aftksfiio^'^ 
and  I'equiring  no  imimimIo.  _  — 

Where  a  corporatien  were  entided  *f  f^^i 
thattels  offeione  convicted  aaAw  vfjT^f 
anis.  Held  that  it  was  not  a  fjT,.: 
challenge  that  the  juror  was  '^"^^J, 
and  interested  in  the  goods  «f  r^  t. 

beirtg  Msted  entirety  in  (he  Ceaeatt*'^'^ 
the  citizens.  , 

Held  also  that  it  was  not  a  geodg^^ 
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that  the  juror  being  a  rate-payer,  and 
to  he  rated  to  the  bot^ugh-ratet  woe  inter- 
etted  m  goodt  the  felon^  inaamuch  at  thie 
mtereatt  dtpemtUng  on  eeveral  contingemciee,  woe 
too  remote. 

Sgntemee  directing  the  prisoner  to  be  iratteported 
hofomd  the  eeas,  witiuMt  ^>ecifj/ing  any  place. 
Setdgvod,  the  aOth  Geo*  %  c.  32,  vetting  in  the 
Lord  Lieutenant  Ae  power  t^Jtiring  the  place 
if  trantportation. 

The  pritoner  waa  indicted  for  felony  under  the 
II  k  IS  Vie.  e.  IS,  at  a  commnBioa  en  Oyer  and 
Terminer,  beld  at  DaUio  on  the  eighth  of 
Aoguft,  1848.  The  eaiitioo  was  in  the  following 
form : —  , 

County  of  the  City  of  Dublin  to  wit.  Be  it 
remembered  that  at  an  adjoamment  of  a  commis- 
■ioa  of  Oyer  and  Terminer,  and  general  gaol  deli- 
Tery,  bold  en  in  and  for  the  county  of  the  oity  of 
Dublin,  at  the  Sessions  House,  Green-street,  in  the 
nid  oounty  of  the  city  of  Dublin,  on  Tuesday,  the 
ciglith  day  of  August,  1848,  in  the  twelfth  year  of 
lbs  fcign  of  our  soverdgn  lady  Queen  Vioioria, 
fte.,  bmre  the  right  bowmrable  Jeremiah  Donne, 
Lord  Mayor  of  the  city  of  Dublin,  the  Right  Hon. 
David  Richard  Pigot,  Chief  Barou  of  her  Hmeity's 
Court  (Si  Exchequer,  and  the  Hon.  Richard  Penne- 
fatber,  one  of  the  Barons  of  her  Majeity's  Court 
or  Exdiequer,  &&  It  is  presented  on  the  oath  of 
good  and  lawful  men  of  the  body  of  the  said  county 
of  the  dty  f>f  Dublin,  whose  names  here  follow 
(naming  them)  in  manner  and  form  following,  that 

H  tOMjT 

The  iodietment  consisted  of  fourteen  counts. 
The  flrat  twelre  stated  at  leugth  the  various  articles 
which  were  lUleged  as  overt  actt  in  support  of  the 
felony. 

The  tlurteeiith  oount  staled,  that  the  said  John 
Martin  "Moniously  did  oorapnss,  imagine,  invent, 
devise,  and  intend  to  dqtote  onr  taid  lady  the 
(ieeen  from  tiu  i^rf^  Amour,  and  rojied  name  of 
Ai  in^perial  eroten  €f  &ta  VnUed  Kinefdom^ 

The  founeeotb  stated  that  the  said  John  Martin 
'^fMoniomdff  did  cow^Mut,  imagine,  invent^  deviee, 
mud  intend  to  levy  war  againtt  our  taid  lady  the 
iiiuen,  within  that  part  of  the  United  Kingdom 
ealied  Irelandt  in  order^  by  force  and  ooiufimn^  to 
nmpei  her  to  duitige  her  meaeuret  and  countelt." 

Both  these  counts  stated  the  intention  to  carry 
into  efiect  these  objects,  by  publishing  divers  print- 
iigs  n  divers  numbers  of  the  Feitm  newspaper,  but 
did  not  set  forth  the  printings. 

Plea— Not  guilty. 

When  the  jury  were  being  sworn,  the  prisoner 
chsUsagsd  William  Dutf,  erne  <tf  the  jurors,  because 
**besajsthaithecity  of  Dublin  hath  been,  from 
the  time  whereof  the  meouH-y  of  man  runneth  not 
to  the  oontrary,  and  now  is,  a  body  corporate ;  and 
that  by  a  oertain  charter  granted  to  tlie  tlten  Mayor 
and  Commons  of  the  said  dty  of  Dublin,  by  our 
late  lord  Kin^  Henry  the  Fifth,  &&,  the  said  King 
Henry  the  l^itUi  granted  to  the  said  Mayor  and 
Cooinions  of  the  said  city  of  Dublin,  that  they, 
tlHur  heirs  and  sucoeasors,  should  have  all  and  all 
uianoer  oS  goods  and  chattels  of  felons  and  fugi- 
tives condemned  and  convicted  within  the  said  city 
of  Dublin,  and  the  liberties  thereof"  &c. 


To  this  challenge  the  crown  demurred,  joinder 
in  demurrer,  and  judgment  against  the  challenge. 
Verdict  of  guilty  on  all  the  counts. 

Sentence — "  That  the  said  John  Martin,  for  the 
said  felony  above  specified  and  charged,  be  trans- 
ported beyond  the  seas  for  the  term  of  ten  years 
from  the  eighth  day  of  August." 

Error  was  brought  on  the  judgment,  and  the 
following  points  were  noted  for  argument: — 

IsL  That  the  caption  of  the  indictment  is  bad, 
inasmuch  as  it  doea  not  appear  thereby  when  or 
where  the  grand  jury  tiierein  mentioned  were 
sworn,  or  what  jni^iction  they  had  to  find  said 
indictment;  whereas  it  should  have  appeared  by 
said  caption  that  the  said  grand  jury  wwe  swwn  in 
the  presence  of  the  court,  and  were  sworn  and 
charged  to  inquire  for  our  lady  the  Queen,  and  the 
body  of  the  county  of  the  city  of  Dublin ;  and 
that  the  caption  is  also  defective,  inasmuch  as  that 
it  does  not  expressly  aver  that  the  indictment  was 
found  upon  the  oaths  of  twelve  good  and  lawful 
men. 

2nd.  That  the  several  founts  in  the  indictment 
are  bad  for  unoertainty,  the  two  last  counts  fur  not 
setting  forth  the  printtnga  tlm^n  mentioned,  and 
the  other  counts  for  not  expressly  averring  that  ti» 
printings  published  by  the  i»w»er  were  "felo' 
nious"  printings,  expraslve  and  declaratoi^  of  the 
previously  charged  oompasring  end  imagining,  and 
that  they  were  published  of  and  concerning  her 
Majesty  the  Queen,  and  the  crown  and  Goveru- 
ment  of  the  United  Kingdom,  *<and'*  of  and  con- 
cerning some  felonious  or  traitorous  design  then  on 
foot,  or  intended  to  be  Uken  j  in  fiact,  that  the 
counts  are  bad  on  arrest  of  judgment,  for  not 
charging  the  publication  of  the  printings  with  a 
"  colloquium,"  and  an  expreas  averment  that  they 
imported  the  allc^;ed  oompasstngs. 

;>Td.  That  the  challenge  to  the  juror.  William 
Duff,  was  a  good  challenge,  and  should  have  been 
allowed. 

4th.  That  the  sentence  of  transportation  here 
furonounced  Is  bad,  as  it  varied  from  the  sentence 
of  transportation  prescribed  by  the  statute  intro- 
ducing trans|)ortatiott  as  a  piu^sbment,  and  which 
requires  a  place  not  in  Europe  to  be  named  by 
the  court  as  the  place  to  which  the  cmirict  is  to 
be  transported. 

Sir  C.  CfLoghlin  and  Holmee  for  the  plaintiff 
in  error.  The  objections  in  this  case  are  fourfold  t 
the  first  relates  to  the  form  of  the  caption  of  the 
indictment;  the  second  to  the  indictment  itself; 
the  third,  to  the  disallowance  of  the  challenge  to 
the  juror ;  and  the  last,  to  the  form  of  the  sentence. 
As  to  the  first  olyection,  we  contend  that  the  ca})— 
tiou  should  have  gone  on  to  sliew  that  the  grand 
jury  were  sworn  in  the  presence  of  the  court,  and 
that  Lhey  were  sworn  and  charged  to  inquire  fur 
our  lady  tlie  Queen,  and  the  body  of  the  county  itf 
the  city  of  Dublin;  and  that  the  indictment  was 
found  by  twelve  lawful  men  of  the  dty  of  Dublin. 
It  should  appear  in  the  caption  that  the  grand  jury 
were  sworn  to  Inciuire  for  the  Queen  and  the  body 
of  the  county  (2  Hale,  P.  C.  167 ;  ^  Hawk,  liouk 
iyC-ib,^  iiiii  Anon.  1  Vent.  60);  Re^  v.  Mot- 
m(2  Keble,t*71)i  He*  v.  HaUiday  {S^Xk..  IH7). 
We  admit  this  ul^ectiun  would  nut  be  good  jf  the 
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indictment  war  found  in  the  Qiieeii'ii  Bench,  but  it 
i»  otherwise  when  found  io  an  inferior  jurisdiction, 
Jiex  V.  Farre  (1  Keble,  629).  it  ought  to  apiiear 
when  and  where  the  grand  jury  were  sworn, 
Davidtcn  v.  Mosci'(^  (S  East.  5(t) ;  Rex  v.  Ftew^ 
{'I  Kebic,  58.>>:  Hejt  v.  Turnith  (1  Mod.  26).  The 
words /uraft  and  onerati  may  be  intended  at  trials 
at  Nisi  Prius,  but  not  so  in  indictments,  Reje  v. 
Gakeh  (1  Keble,  1 01).  All  the  jirecedents  in  cases 
of  higii  treason  contain  the  words  wbicli  we  say  are 
necessary,  Faster^s  Crown  Law,  4 ;  Hardt/'a  case 
(24  St,  Tr.  231).  Stone's  caae  (25  St.  Tr.  U5H), 
O'Conwif'a  Cfite  (26  St.  Tr.  1202);  Fitufa  caae, 
1S39;  WelMa  case  (26  St.  Tr.  230);  Rex  v. 
A'AcAy  (Uatty,  512).  As  to  the  form  of  the  in- 
diotnient,  we  admit  we  are  bound  to  shew  that  all 
the  counts  are  bad,  for  if  any  one  be  good  the 
judgment  can  be  sustained.  One  objection  applied 
to  twelve  out  of  the  fourteen  counts  in  the  indict- 
ment, and  the  last  two  counts  are  clearly  bad,  being 
too  general;  the  writings  should  have  been  set 


to  the  forfeiture  of  a  felon's  goods,  and  «e  fnrt^ 
aver  that  the  juror  is  liable  to  be  rated  to  tlw 
borough  rate.  Where  a  corporation  is  ptrtj  to  « 
suit,  or  immediately  interested  in  it,  no  OMmW  of 
it  can  be  a  witness,  and  any  olgection  thtt  gon  iq 
the  competency  of  a  witness  is  a  good  objectloo  to 
him,  as  a  juror.  The  law  is  more  jealous  m  to 
jnrorg,  and  an  objection  considered  toorenxHein 
the  case  of  a  witness,  would  not  be  considered  n 
in  the  case  of  a  juror.  Coldfieli  r.  WUtOK,  [1 
Vern.  254);  DowdeatmU  v.  Nott,  (2  ibid.  317) 
Heaketh  v.  Braddocky  (3  Burr.  1847).  And  wbit 
would  be  a  good  objection  in  a  civil  csie,  vIIIIk 
gttod  in  a  criminal  case.  2  Hawk.  P.C.  c,  48^  t.^ 
This  conviction  conld  be  used  by  the  eorpontigg 
as  evidence  against  the  crown.  We  shew  tiiatdn 
corporatitm  is  interested  in  the  property  of  \^ 
penKHi,  and  therefore  the  juror  who  is  a  omaber 
of  that  corporation  cannot  be  a  witneis  or  jam. 
At  tlie  time  of  the  challenge  the  jontr  wsi  liidili 
to  a  borough-rate.  The  corporation  have  Ibepottr 


forth.    Where  words  or  writing  form  part  of  the  j  to  levy  a  borough  rate  whenever  the  borw^  Jul 


eorput  delicti  they  ought  to  be  set  forth  in  the  in  • 
diciraent,  Twintfa  caae  (9  St.  Tr.  819);  Zenobio  v, 
Anteli  (6  Term.  R.  162);  Lh^d't  caae  (2  East. 
P.  C.  1 122) ;  Rex  v.  How.  (1  Strange,  699) ;  Rex 
T.  Cheere  (4  B.  &  C.  902).  Upon  principle,  the 
indictment  should  set  forth  the  words ;  fur  unless 
they  are,  how  could  tlie  party  plead  autrefovi  acquit. 
The  11  Vict.  c.  12,  expressly  enacts  tliat  the  words 
should  be  set  forth  in  the  informations,  where  a 


is  deficient.  We  shew  that  the  juror  hsd  s  direct 
periHHial  interest  in  the  conviction  of  the  ^emam, 
because,  if  the  boroufch  fund  sliould  be  itnufficieiii, 
he  is  immediately  liable  to  be  rated.  Tite  gwdi 
of  felons  go  to  make  up  the  boroi^h  fond,  ami  ibe 
juror  was  therefore  directly  interested  intbeiucrEase 
of  the  borough  fund.  A  piirty  may  be  1 1 
witness  in  a  caKe,  thougli  not  a  good  juror. 
V.  Witla,  (6  Mod.  30~).    Parties  iniererted  cum 


party  is  charged  with  open  and  advised  speaking;  be  admitted  as  witnesses.    Att.-Gen.i.  ^'yiurgi 


(1  P.  W.  600)  ;  Barret  v,  Stoak,  (I  Hoi  W); 
R^g.  V.  Bornaeif,  (tO  Mod.  150);  OiMhi  r. 
Palmer,  (2  B.  ft  Ad.  2S6).  The  ieoUn  iila< 
the  court  not  having  specified  a  patticslir  |lm 
nut  in  Europe.    The  Lord  Lieutenant  tnd  cmaol 


and  8.  7  provides,  thut  if  a  party  is  indicted  for 
treiisoii,  he  can  plead  that  he  was  tried  for  felony, 
and  how  eould  he  do  that  unless  the  words  were 
set  forth?  This  statute  has  taken  a  clear  distinc- 
tion between  open  and  advised  sjieakiug  and  utlier 

acts  of  high  treason.  The  twelve  first  counts  are  ;  only  possess  the  privilege  of  changing  the  pbte, 
bad  Tlie  true  nature  of  tlie  crime  is  the  com-  i  when  properly  named  ;  the  court  cannot  sdd to, or 
passing  to  do  certain  acts,  the  duing  so  by  curtain  diminish,  the  sentence  appointed  by  the  b*,  li 
acts,  and  the  setting  forth  these  com  passings.  The  [  England  the  sentence  of  transportatioo  iigeocnl, 
two  first  ingredients  are  expressed,  but  the  third  is  '  and  the  place  ought  not  to  be  ostned;  Au  r. 
wanting  No  rule  is  mure  settled  than  that  all  tlie  Kenwurthy,  (3  D.  &  Uy.  173)  ;  iu  Irehrnd,  onltt 
facts  wliicli  const  itute  tiie  critnt-  should  be  set  forth  contrary,  the  sentence  must  indicate  the  to 
in  the  indictment.  We  contend  tliut  there  siiould  '  which  the  prisoner  was  to  be  trsnsported.  Tbe 
be  the  words  *'  of  and  concerning  our  lady  the  |  cruu  n  will  rely  on  the  1 1  &  .  2  Vict  c.  76,  vUdi 
Queen  and  the  crown,"  &c.  The  word '*  felonLous"  i  enables  a  court  of  error  to  pronuunoei  pruptr 
uught  to  have  been  set  forth  to  every  material  part  |  judgment,  wliere  an  impro|>er  judgmsit  «u  giten 
of  the  ofience,  Rex  v.  Aickolaa  (7  Car.  &  P.  538) ;  beluw,  but  this  statute  caimot  a|^ly  to  esiei  vlwn 
R^na  V.  Green  (1  Cr.  &  Dix.  C.  C.  77).    Tlie  |  the  judgment  below  was  proDouniced  under  ids- 


printing  here  is  part  of  the  ofience,  and  therefore 
it  should  have  averred  that  the  printing  was  feli>- 
nioua.  Tlie  fluding  of  a  jury  will  not  aid  the 
matter,  Rex  v.  Knightt  (3  Salk,  186) ;  judgment  of 
Lord  De  Grey  In  Rex  v.  Borne  (Cowp.  682); 
Rexy.Maraden  (4  M.  &  Sel,  164).  The  crown 
will  probably  rely  on  9  Geo-  4,  c.  54,  but  that  sta* 
tnte  did  not  intend  to  deprive  the  defendant  of  a 
substantive  objection,  Rex  v.  Martin  (8  Ad.  &  Ell. 
681).  The  crime  in  high  treason  consists  of  the 
compassing,  and  therefore  the  writings  need  not  be 
set  forth,  for  they  are  the  evidence.  The  challenge 
to  the  juror  ought  to  have  been  allowed  (3  Coke 
Litt.  459).  The  juror  himself  has  no  direct  interest,  be- 
cause it  is  the  corporation  that  is  entitled,  but  we  aver 
that  the  juror  is  a  member  of  tbe  corporation)  and 
we  shew  that  the  cor|^>oration  is  by  charter  entitled 


cretioimry  power.  Section  5  only  gives  s  (wver  u 
pass  a  new  seniencu,  not  to  amend  tk  olduw; 
this  statute  only  applies  to  cases  whsre  bit  ost 
sentence,  and  that  a  capital  one,  ooold  lure  Wo 
pronounced.  The  act  did  not  receive  tk  njil 
assent  until  the  3Ut  of  August  last,  wkerwtbe 
prisoner  was  tried  and  convicted  on  the  ftii  sf 
August,  and  the  writ  of  error  was  applied  for,  int 
alluned,  previous  to  tlie  Slst  of  August  Tbe 
act  has  not  a  retrospective  operation. 

Perrin  for  the  Crown. — The  form  of  tlie  aptioD 
of  the  iiidictuient  in  this  case  is  takea  from  tint 
in  WeUion'a  caae,  (26  St.  Tr.  2  6).  The  cspWB 
sutes,  *' It  is  presented  on  the  oath  of  good  and 
lawful  men  of  the  city  of  DubUn."  Iu  ihecsjeoftbe 
King  V.  .Vwjyan,  (1  Ld.  Raym.7]l»,)  ib»e  losii 
were  made  use  of,  aud  Holt,  C.  J.,  bdd  tlMrs  *m 


Digitized  by 


Google 


THE  IRISH  JURIST. 


53 


>ccasion  for  tbe  wordB  **JuraH  et  onerati,"  and 
ame  wa«  decided  in  the  Queen  v.6i-ay,  (5  I.L.K. 
;  7%*  -ATtt^  V.  Gray-Cux,  (Sir  T.  Jones,  180); 
r  V.  AmbUr,  (2  Keble,  59);  R^.  v.OConneU,  (7 
3!61  >  ;  Slid  ID  1  Chin  J  Criin.  Lnw.  834).  Itia 
siiid  thnt  the  number  of  the  grand  jury  who 
d  the  bill  should  be  atated.  In  none  of  those 
i«-«9  that  done.  It  is  also  oontended  that  it  is  not 
A  that  the  jurors  were  sworn  before  the  court, 
the  Queen  v.  O'ConneU^  ia  decisive  to  show 
••ch  an  averment  is  not  necessary.  As  to  the 
Its  of  the  indictment,  the  19th  and  i4th  are 
I.  ThUOewoofP*  case,  (33  St.  Tr.  697  &  70  > )  : 
o^jr's  oas«,  £mmef»  case,  (2  St.  Tr.  1098  and 
I).    Thiatlewood's  case  was  brought  under  the 

Geo.  3.  and  the  act,  llth  &  12th  Vic.,  od 
b  these  proceedings  are  founded,  is  precisely 
e  words  of  the  former  act.  The  6th  and  12th 
u  are  framed  atmilarly  to  those  for  high 
ion  ;  and  those  matters*  which  It  ia  contended, 
Id  be  stated  in  the  indictment,  are  entirely 
tlie  jury.  Tbe  charge  against  the  prboner 
g  the  inteDtioH  to  depose  tlw  Qneen,  is  plainly 
brth.  The  9  Geo.  4,  e.  54,  sa.  31  and  32,  make 
mneots  which  follow  tbe  words  of  the  act  of 
ianient  good  and  sufficient.  (Cos.  £d.  of  act 
jrotection  of  Crown  and  Government,  note,  p. 
King  V.  Marsden,  (4  Maul  &  Selwyn,  164). 

argued  that  the  word  "traitorous"  not  being 
rted  before  the  word  **  printing,"  is  a  reason 
holding  those  counts  to  be  bad  where  the  intent 
rged  is  shewn  by  the  printing,  but  none  of  the 
iUideiits  are  so,  and  tbe  reason  for  introducing 

entire  o(  the  articles  is,  that  as  each  and  every 

appcMired  to  bear  on  tlie  intent  charged,  it  whs 
osiuble  to  separate  them.  The  next  objection 
le  form  of  sentence,  and  the  Qvtfen  v.  Cumminst 
iter  Term,  1M5,)  was  relied  on  as  an  authority, 

the  Chief  Jtuttice  in  giving  judgmmt  in  that 
^  slated  the  ground  for  reveniog  the  jodgment 

eiitirelj  the  non-allowance  of  a  peremptory 
llenge.  The  ground  of  error  in  the  sentence  in 
ajf*«  case  was,  that  the  sentence  did  not  state 
t  the  party  was  transported  to  any  place  beyond 

»eas.  26  Geo.  3,  c.  24,  requires  transportation 
M>me  place  out  of  Europe,  but  that  act  is  con- 
ed to  the  specific  case  of  persons  who  tnlte  and 
fp  forcible  possession.  Tlie  30  Geo.  3,  c.  32, 
ables  tlie  Lord  Lieutenant  of  Ireland  to  fix  the 
luiij-  to  which  the  convict  is  to  be  sent.  After 
iiteiice  the  Lord  Lienteuaut  has  the  entire  con* 
111  of  the  prisoner.  aS  Geo*  3,  c  70,  and  5 
4,  c.  64,  were  the  statutes  upon  wliidi  the 
HniioD  in  Cummin^s  ease  was  founded.  The 
nxaoBt  in  England  is  diHierent.    Tbe  d  Geo.  4, 

81,  ^rects  that  tbe  court  shall  sentence  the  pri- 
^ner  to  be  trans|)orted  beyond  tbe  seas.  If  the 
rgument  of  Sir  C.  O'l^ghlen,  that  the  judge  must 
ame  the  colony,  but  Lord  Lieutenant  may  change 
>e  piffce,  be  well  founded,  the  course  of  practice 
I  Ireland  fur  more  than  one  huodred  years,  and 
le  opinions  of  all  the  eminent  judges  who  pre- 
'ied  most  have  been  erroneous.  The  next  objec* 
ou,  is  tlie  ouly  one  of  any  weight.    We  admit 

a  juror  has  any  substantial  interest  in  ttie  con- 
itiioii  of  the  prisoners,  it  ia  a  good  ground  of 
hallenge ;  bat  this  juror  had  not  any  I'laim  what- 


soever to  any  of  the  goods  of  tbe  prisoner.  If  the 
ground  of  challenge  was  good,  neither  a  slieriff 
nop  a  juror  could  be  found  within  the  city  of 
Dublin  to  try  a  felon,  and  since  the  time  of 
Henry  V.  there  has  been  no  legal  conviction.  The 
challenge  is  defective  in  many  respects.  It  state* 
the  charter  was  passed  in  the  dme  of  Henry  V., 
but  does  not  state  the  exact  time.  This  was  not  a 
general  grant  of  the  goods  of  felons,  but  a  grant  of 
those  giiods  within  the  city  of  Dublin.  The  court 
has  judicial  knowledge  that  the  bounds  of  the  city 
are  altered  sincethe  timeof  this  charter,  and  it  is  not 
averred  tbe  goods  were  within  those  ancient  lionnds, 
which,  at  tliat  time,  constituted  the  city.  There  is  no 
allegation  to  show  that  this  juror  was  a  member  of 
the  same  corporation — which  might  have  been  done 
by  showing  tbe  succession — -nor  is  there  an  allega> 
tion  that  the  corporation  created  by  the  3  &  4  Vic* 
c.  1  Od,  were  ever  entitled  to,  or  received  or  used  tbe 
goods  forfeited  under  this  cbartw.  Thwe  is  no 
aU»ation  that  the  lord  mayor  or  bai^Sises  ever 
main  use  of  tbia  right,  which  is  a  neoeasar^  aver- 
ment, inasmuoh  im  if  they  have  not  done  so,  tlie 
right  has  been  lost  by  non-usage.  (Comyu's  Dig. 
Franchise,  G.  3,  and  Croke,  James,  156,)  show  by 
non-usage  of  a  fair,  the  right  to  hold  it  is  lost. 
{JHoore,  J — Should  not  the  crown  have  replied 
non-usHge?)  There  should  have  been  a  plain  aver- 
ment of  usage  since  the  time  of  Henry  V.,  and  also, 
that  the  goods  of  the  prisoner  could  not  have  vested 
till  after  conviction.  The  challenge  should  show  what 
description  of  goods  Martin  was  possessed  of ;  fur 
all  the  goods  of  the  ielon  do  not  pass  by  this  grant* 
but  remain  in  the  crown,  and  are  hima  notabUia. 
No  direct  interest  is  averred  to  have  been  in  tbe 
juror  in  the  goods  of  Martin,  but  merely  one  con- 
tingent on  the  failure  of  the  borough  fund.  And 
oould  it  be  said  that  an  interest  so  much  subdivided 
was  one  to  weigh  with  the  juror  (Viner's  Abr. 
Trial,  G.  F.  Leech's  Crown  Caaes,  132> 
Hoimet  in  reply. 

Monahan^  Au.-G^'m  general  reply.  No  grounds 
exist  for  the  objections  urged  agaiuitt  tbe  caption  ; 
the  court  liefore  whom  the  prisoner  was  tried,  was 
held  by  her  Majesty's  letters-patent,  directed  to  the 
judges  of  lier  high  courts  of  law,  and  whh  not  one 
of  inferior  jurisdiction.  Tbe  caption  shewed  that 
a  session  of  Oyer  and  Terminer  had  been  held  in 
the  city  of  Dublin,  that  the  commissioners  were 
judges  of  the  superior  courts,  and  that  an  inquisition 
was  presented  on  oath  by  twelve  goad  and  lawful 
men  of  the  county  of  the  city  of  Dublin.  The 
words  "  present  on  their  oath,"  rendered  it  unne- 
cessary to  say  that  the  jury  were  sworn  and 
charged.  In  some  of  the  cases  relied  on  by  tha 
counsel  for  the  prisoner,  tbe  word  "sworu"  vas 
held  to  be  sufficient,  and  in  (1  Starkie,  Cr.  PI.  S86,) 
it  is  laid  down  that  the  word  **  cbarged"  may  be 
omitted  ;  it  is  sufficient  if  It  appear  that  the  jurors 
acted  under  the  obligation  of  an  oath ;  here  they 
are  stated  to  have  presented  on  oath,  and  therefore 
they  must  have  been  sworn.  There  was  a  Bufflcii<nt 
answer  to  the  objections  to  the  caption,  for  the 
record  was  returned  to  the  court  in  the  present 
term,  and  an  iiidlctntent  cannot  be  quashed  fur  a 
fault  in  the  caption  the  same  term  it  twines  in  ; 
^noit.  (6  Mod.  :f21 ).  'I'lien  as  lu  the  objection  to  the 
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seiiteiiee,lf  the  present  one  be  erroneous,  nogood  sen- 
tence of  transportation  has  been  passed  in  Ireland  for 
the  last  twenty  years,  for  in  none  was  there  more 
stated  than  that  the  prisoner  should  be  <*  trans 
ported  beyond  seas.**  The  present  sentence  was 
good  in  law,  but,  even  if  it  were  not,  the  11th  and 
1 2th  Vict.  c.  76,  empowers  the  court  to  amend  any 
defect  which  may  appear  in  the  sentence,  and  the 
court  might  now  order  such  alteration  to  be  made. 
Thtf" olyection  that  the  juror  was  incompetent  to 
serve,  cannot  be  sustained.  The  ooort  should  look 
to  the  real  facts  of  the  case*  DubUn  oontalued 
15,000  persom  qualified  to  serve  as  joron  aud 
bui^resaes,  and  every  one  occupying  a  house  worth 
five  pounds,  was  liable  to  be  rated  to  the  bu^ess 
fund  I  the  otgection  was,  that  the  prisoner  possraied 
property  to  the  value  of  twenty  shillings,  and  that 
the  interest  to  be  derived  from  the  tweniy-ttiou- 
sandth  part  of  that  sum  was  sufficient  to  disqualify 
a  burgess  from  acting  as  a  juror.  If  the  objection 
were  good,  all  the  burgesses  of  cities,  with  similar 
charters,  would  be  dinqualifted ;  the  Lord  Mayor 
could  not  sit  as  judge  in  any  case  of  felony,  and  tlie 
judges  who  now  form  this  court  being  burgesses  of 
Dublin,  are  equally  incompetent.  The  cases  cited 
as  applicable  to  tliis  question  were  for  the  recovery 
of  the  property  of  the  parish  or  corporation  to 
which  tlie  disqualified  juror  belonged,  and  it  was 
also  to  be  observed,  that  wheo  those  eases  were 
dedded  corporate  property  was  private  properly, 
wliereas  the  8  &  4  Vict.  c.  108,  places  tlie  cor- 
poration in  the  condition  of  trustees  for  the 
public. 

Cur  adv.  wtU. 

Nov,  18. — Blackduhne,  C  J.,  now  delivered  the 
judgment  of  the  court.  In  coii«idering  the  difiereut 
grounds  of  error  which  have  bt^n  assigned  in  thLi 
case,  I  shall  take  them  in  the  order  adopted  by  tlie 
counsel  at  the  bar.  The  first  is,  as  to  the  caption 
uf  the  iiidictmeut,  which  is  said  to  be  defective  in 
not  stating  where  the  grand  jury  were  sworn,  and 
in  not  stating  where  the  indictment  was  found.  It 
is  to  be  observed,  that  the  caption  is  not  any  part 
of  the  iudictment ;  it  is  merely  a  statement  al  the 
prooeediugs  entered  by  the  officer  of  the  court, 
and  aliould  describe  the  time  aud  place  where  it 
was  found,  and  the  jury  by  whom  it  was  presented. 
The  crown  conteuds  that  the  caption  is  right,  and 
we  are  of  opinion  it  it.  It  states,  that,  at  an  ad 
journroent  of  a  Commission  of  Oyer  and  Terminer, 
liolden  ill  and  for  tlie  county  uf  the  city  of  Dublin, 
on  Tuesday,  the  8th  of  August,  before  commis- 
siouers  appointed  under  the  great  seal,  "  it  was  pre- 
seuted  on  the  oaths  of  good  and  lawful  men  of  the 
county  of  the  city  of  Dublin  (naming  23)  in  manner 
and  form  following.*'  The  question  is,  dues  this  cap- 
tion attord  the  required  certainty  ?  To  assume  that 
it  does  not,  would  be  repugnant  to  the  plain  mean* 
Ing  of  the  words  of  the  caption.  Tiie  next  objec- 
Uun  i%  that  the  words  "sworu  and  charged,"  which 
are  used  in  the  common  forms,  are  here  omitted ;  and 
many  cases  were  cited  in  support  o£  this.  Were  the 
fsourt  ooustrained  by  ttiese  authorities,  they  should  act 
en  them  with  reluctance,  considering  that  the  caption 
is  but  a  copy,  or  entry,  of  the  proceedings  made  by 
the  officer  of  the  court ;  but  tlie  formality  of  this 
caption  is  supported  by  three  distint^  authorities. 


In  the  case  of  the  King  v.  Mor^  {\  Lord  Ri. 
mond,  7 1 0),  w  hich  was  ao  indictment  for  riol,  iml  ^ 
moved  into  the  Queen's  Bench  after  bang  tried  it 
assizes.    On  a  motion  being  mide  in  tntu 
judgment,  upon  the  ground  of  the  ominion  of  4, 
words  "  sworn  and  charged,"  in  the  caption  of 
indictment.   Chief  Justice  Holt  uid,  thit  ibg 
whole  rourt  were  of  opinion  that  Ihecapiioa  la 
good  although  these  words  were  ocoitted.  Aadia 
the  case  of  the  King  v.  Grm/eox  (SirThotJooa 
IBU),  on  a  motion  being  made  to  quaib  tiwisdict. 
ment  for  the  omission  in  the  caption  oC  tl*  t«i^ 
**jurati  et  oneriUit"  the  court  b«d  that  it  tn  igp. 
pUed  by  the  words  **n^nra  tacramntm'  ^ 
in  the  oaae  of  ISng  v.  AmbUr  (S  Keb.S!)),n, 
writ  of  wror,  the  words  **Mifwa  mrromlui' 
in  th^  indictment  were  held  to  be  sufficieot,  lod  t, 
far  as  the  opinion  of  text  writers  can  benftmd 
to,  it  is  settled  that  if  it  appear  that  the  fioding  tu 
on  oath,  it  is  sufficient,  though  the  vordi  "Hon 
and   chained"  are    omitted.    The  U>t  oi^ 
tion  is,  that  the  indictment  was  not  s»ii  to  be 
found  by  twelve -men;  but  that  is  loiaered  by  iht 
fact  liiat  there  are  twenty-three  namei  letfLdi, 
although  the  ooncurring  number  wu  not  ntu^ 
The  court  are  therefore  of  opiuiou,  that  ibe  fim 
cause  of  error  must  be  overruled.  The  iecond 
dass  of  otgecUous  is  to  the  counts  of  the  iodia- 
menu   Tlie  two  last,  nankely,  the  lUh  aod  Iftb, 
wereobjef^  to,  on  the  ground  that  the;  did  dm 
set  forth  tlie  writings  which  the  indiment  diimd 
as  the  overt  acts  of  Ibe  corapawng  sttribntedft 
the  prisoner.   It  is  not  necessary  to  decide  oa  tbt 
objection,  and  I  shall  merely  observe  th>i  ik 
counts  here  are  conformable  to  the  pmaleDti  of 
indictments  fur  high  treason  under  ihetoglubitt 
uf  the  3Gth  of  George  the  Third,  of  which  ihc  Kt 
of  the  llth  Victoria,  on  which  the  prewot indict- 
ment was  founded,  is  a  mere  transcript,  and  do  ob- 
jection ever  appears  to  have  been  taken  to  ny  of 
the  counts  framed  under  the  former  itituie;  ud 
we  think  tlie  other  counts  of  the  indictoiait  tre  nK 
open  to  any  uf  the  objections  made.  The; 
rally  charge  that  the  prisoner  did  felotiiouilj  oua. 
pass,  imagine,  devise,  aud  intend  to  deprive « 
depose  tlu)  Queen  from  her  style,  houour.  uid  roiil 
name  of  the  imperial  crown  of  the  United  kiug- 
dom,  and  that  this  felonioiu  oompasdng  be  did  a- 
press,  utter,  and  dedare^  by  jmblisbisg  ctruii 
articles  in  a  certain  number  of  the  /ws  tttv 
paper,  in  the  exact  terms  of  the  statute;  indibii 
is  contended  by  the  crown  to  be  suffidenti  bu:,ua 
the  other  side,  it  is  objected,  that  is  pleading  it 
should  have  been  averred  that  tliere  «ai  woKfar- 
ticular  design  imported  by  the  article  |)ubli>litsi, 
and  that  it  should  have  sUted  that  it  wai  public 
in  prosecution  uf  and  in  furtherance  of  that  deii^ 
I  confess  I  do  not  see  how  more  could  bin 
been  stated  than  is  to  be  found  in  the  indiaineat. 
The  crime  is  the  desigu  to  depose  theQum.  Tm 
expreasioD  of  that  design,  and  the  even  act  lo 
effect  it,  are  the  poblio&tiou  of  the  articles.  There 
ie  no  ditpote  that  the  articles  had  a  tendency  to 
effect  this  design,  and  unqnestiooabl}  did  both  dm 
and  the  other.   Nothing  can  be  dearer  than  ihe 
language  of  the  pleading  aud  the  ststute-  Ibe 
de^u,  the  evidence,  aud  the  a«U  dooe  in  purioasa 
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of  id  ire  dearly  stated.   The  cases  in  which  the 
preparatory  worde  "of  and  coaoerDiDg^  were  used, 
mm  casM  of  libel  and  oral  slander,  in  which  the 
woidi  required  inuendoea  to  explain  thdr  obje<^ 
Thii  is  not  a  case  when  the  design  and  iotention 
the  publication  were  left  at  lai^  or  to  conjec- 
ture, for  here  the  charge  is  plain  ;  it  ia  the  com- 
pauing  to  depoae  tiie  Queen,  and  the  ciprewton  of 
it,  by  ^  publicAioa  of  theae  artides;  lo  that  all 
vhiefa  coiud  be  required  in  cases  of  libel  and  slan- 
der, is,  in  sabitance,  oootained  in  the  present  in- 
dictment  And  Uiere  is  noti  as  my  brother  Perrin 
ti^^ed,  a  nngle  instance  in  which  it  was  neces- 
nry,  in  reference  to  any  of  these  publications,  to 
explain  tbeir  object  or  intention  by  an  Inueodo.  It 
was,  Id  the  second  place,  objected  that  the  publica- 
tioa  was  not  averred  to  be  felonious.   I  do  not  see 
bow,  in  propriety  of  language,  theae  publications 
could  be  called  felonious.    That  word  is  properly 
dcMsriptive  of  the  intention  with  which  means  are 
naed,  w  »CU  are  done  by  a  party— but  the  guo,  for  in- 
■tanee,  with  which  a  murder  was  committed,  or  tlie 
publications  here  oouM  only  be  called  felonious  by 
a  oiisapplication  of  that  term.    The  act  done — 
namely,  the  pablication— was  properly  stated  to 
ban  been  felonioualy  done  by  the  prisonw,  and 
that  satisfied  all  the  requirmnents  of  the  law.  The 
court  is  therefore  of  opinion  that  all  the  errors 
suigned  on  theae  various  grounds  should  be  over- 
ruled. 'I'be  third  error  assigned  is,  the  disallowance 
of  a  challenge  for  cause,  to  which  challenge  the 
crown  demurred.    It  is  in  effect,  that  the  juror, 
being  a  burgess  of  the  corporation  of  Dublin,  and 
a  ratepayer,  had  an  interest  in  the  conviction  of  the 
prisoner,  Henry  the  Fifth  having,  by  charter,  granted 
to  ti>e  corporation  of  the  city  of  Uublin  tfae  goods 
and  chattels  of  felons  coovioted  within  the  city. 
Various  objectiooa  have  been  made  to  the  form  of 
this  chalte^ :  were  it  neoesaary,  the  court  would 
eoiMder  than  in  detul,  and  some  of  them  are  of  a 
my  aerious  character ;  but,  as  we  decide  that  the 
chaOeoge  riwold  be  overroled  on  its  nmiti^  the 
court  will  not  intimate  uy  opinion  on  those  objec- 
tions. To  onci  however,  1  will  have  subsequently 
to  refer — I  mean  that  **  which  relates  to  the  enjoy- 
ment  of  the  franchise."    This  challenge  contains 
double  matter  j  first,  it  suggests  an  interest  in  the 
juror,  as  a  burgess  of  the  coloration;  and  se 
eondly,  an  interest,  as  a  ratepayer  of  the  dty  of 
Dnbtio.   Now,  what  interest  has  a  burgess,  or  a 
citiieo,  in  the  forfeiture  consequent  on  the  convic- 
tion    a  felon  ?    Plainly  none  ;  for  the  goods  so 
fbiftited  are  all  dedicated  to  public  purpoaes.  The 
carporatioD  ia  but  a  trustee  for  tlie  proper  applica^ 
tioD  oS  the  property  and  income,  and  even  that 
spplicadon  and  disposition  is  confined  to  the  town 
eoundl,  to  the  total  exclusion  of  the  burgesses. 
Tfae  Qiief  Bafoo  stated  in  the  court  below — and 
fisroa  PenneAithw  concnrred  in  his  view—**  that 
tbe  Hwudpal  Act  vested  the  whfrfe  management 
in  the  town  council,  and  that  though  the  burgesses 
might  have  a  general  interest  in  the  management  of 
the  fund,  qua  burgesses,  still,  as  burgesses,  they 
were  not  empowered  to  do  a  single  act  in  the 
matter.   The  town  council  was  invested  with  the 
sole  authority,  though  the  entire  corporation  might 


be  nominally  trustees  for  the  public.    Looking  at 
tbe  matter  in  this  view,  and  considering  the  enor- 
mous inconvenience  that  would  arise  if  the  objec- 
tion taken  were  held  good,  it  appeared  to  htm 
that  the  challenge  to  the  jurors  would  not  be 
admitted.**    Such  was  the  opinion  of  those  emi- 
nent judges,  and  in  that  opinion  I  entirely  con- 
cur t  and  for  these  reasons,  we  are  aatisfled  that, 
as  a  bnigesB,  this  juror  is  not  interested  in  tbe 
goods  of  the  felon.   The  next  question  is,  was  he 
interested  as  a  rat^yer  ?   The  challenge  stated 
that  the  goods  and  chattels  of  felons  were  applicable 
to  the  borough  fund,  **that  William  Duff  was  a 
burgess  of  the  said  City  of  Dublin,  and  an  occupier 
and  tenant  of  certain  hereditaments  within  the  city 
of  Dublin,  liable  to  be  rated  to  a  borough  rate 
within  the  said  city,  and  that  the  borough  fund  of 
the  city  of  Dublin,  after  the  payment  of  all  debts 
from  tbe  body  corporate  in  said  hereinbefore  recited 
act  mentioned,  and  contracted  before  the  passing  of 
the  sud  act,  and  after  satisfaction  of  all  lawful 
claims  upon  tbe  real  and  personal  estate  of  such 
body  corporate,  is  not  sufficient  for  the  purpoae  in 
said  act  mentioned,'*  and  that  consequently  the 
juror  was  interested  io  the  conviction  of  the  pri- 
soner.   The  audiority  mainly  railed  on  to  support 
this  objection  Is  a  passage  from'  S  Hawkins,  P.  C. 
c  43,  8.  3A,  where  it  was  stated  that  it  had  been 
always  held  to  be  a  good  cause  of  challenge  that 
the  juror  was  interested  in  the  attainder  or  for* 
feiture  of  the  goods.    Upon  this  point  the  authority 
when  stated  below  not  being  at  hand,  the  Chief 
Baron  stated  his  opinion  to  be,  that  the  meaning 
was,  that  the  juror  ahould  be  shown  to  have  a  direct 
interest  in  the  sul^ect  matter  of  the  trial.  The 
authorities  support  his  lordship  in  iliat  opinion. 
In  Lord  Maguire's  case.  State  Trials,  Vol.  4,  the 
matter  of  otyection  was,  that  the  prisoner's  lands 
were  sequestered,  and  that  the  juror  had  obtained 
a  grant  of  them.  Under  such  circumstances  nothing 
could  be  plainer  in  justice  or  law  than  the  incom- 
petency of  the  juror  to  sit  on  the  trial>  for  the  con- 
viction of  the  prisoner  would  confirm  his  own  title. 
The  case  of  Hetkath  v.  Braddoek^  (3  Burr.  1847), 
is  relied  on.  There  the  objection  was,  that  the  sheriff 
who  returned  the  jury,  and  the  jury  who  tried  the 
CHse,  were  freemen  of  tbe  city  of  Chester.  The 
action  was  lu-ought  to  enforce  a  custom  under  which 
none  but  freemen  of  tbe  city  could  trade  in  it ;  and 
Lord  Mansfield  said  that  every  freeman  was  inter- 
ested in  the  issue  to  be  tried,  the  object  ol'  it  being 
to  establish  a  privilege  io  which  the  freemen  tiad 
an  exclusive  monopoly— tfae  sheriff'  and  tlie  jury 
being  freemen,    lo  this  and  other  cases  the  objec- 
tion was,  that  the  party  had  an  actual,  direct,  per- 
sonal>  and  immediate  interest  in  the  result  of  the 
case  to  be  tried.   In  order  to  tuoertain  whether 
those  oasea,  or  any  id  them,  are  applicable  to  tbe 
case  now  before  the  court,  it  ia  necessaiy  to  examine 
tbe  predse  diaraeter  or  nature  trf  the  interest  the 
juror  has  in  the  result  of  the  trial.   It  has  been 
stated  that  the  corporation  is  empowered  or  re- 
quired to  impose  a  borough  rate,  if  the  funds  of  the 
corporation  are  not  suflicient  to  meet  its  liabilities, 
and  defray  tlie  expenses  of  carrying  tiie  provisions 
of  tbe  act  into  effect.    Tlie  IdS  section  of  the 
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Municipal  Corporation  Act  directed  that  the  cor 
poratiun  should  make  an  estimate  of  the  amount  so 
required,  in  addition  to  the  ordinary  funds  of  the 
borough,  this  estimate  was  not  averred  to  have 
been  made,  and  never  miglit  be  made ;  and,  until 
the  making  of  it,  the  amount  of  the  rate  could  not 
be  ascertained,  nor  could  a  rate  exist  at  alt  in  fact 
or  in  law  ;  so  that  it  was  purely  casual  and  contin- 
gent whether  the  juror  wonld  ever  be  liable  to  be 
rated.  Again,  the  borough  fund,  by  section  I2H, 
ia  declarea  to  coDsist  of  the  rents,  isBiiea,  nod  profits 
of  all  hereditaments,  estates,  and  tenements ;  and 
the  annual  proceeds  of  dues,  monies,  chattels,  and 
valuable  securities,  were  to  be  received  to  the  credit 
of  the  borough  fund.  It  did  not  follow,  however, 
even  if  there  were  a  deficiency  notwithstanding  the 
various  sources  from  which  this  income  wus  derived, 
that  the  means  of  supplying  that  deficiency  might 
not  exist  before  the  ascertainment  of  the  amount, 
and  therefore  before  any  legal  rate  could  be  made. 
Besides,  the  goods  of  a  felon  were  not  forfeited 
until  judgment,  and,  in  the  time  that  intervened 
between  the  challenge  and  the  cwivietion  be  might 
dispose  of  all  tlie  goods  that  he  tlien  possessed. 
And,  in  addition  to  this,  it  was  possible  the  juror 
might  die,  and  cease  to  be  the  propri^or  of  rate* 
able  property  before  a  rate  was  imposed,  without 
aacribiug  any  value  whatever  to  the  uncertainty  of 
this  supposed  liability,  which,  for  the  reasons  stated, 
I  am  satisfied  is  altogether  ideal.  What  were  the 
expectations  of  advantage  that  accrued  from  the 
forfeiture  of  a  felon's  goods  ?  To  be  accurately 
expressed  it  would  be  in  such  terms  as  these : — 
that  his  rate  would  be  lessened  provided  the  town 
council  should  have  thereafter  a  right  to  impose 
any  rate,  and  provided  they  todt.  tlie  steps  prescribed 
by  law  to  enable  tliem  to  do  so ;  provided  also  the 
juror  should  live  until  the  rate  was  made,  and  pro- 
vided he  did  not  dispose  of  his  rateable  property  in 
the  meantime;  and  finally,  provided  the  prisoner 
did  not  dispose  of  all  his  chattels  before  the  judg- 
ment, lu  my  apprehension  it  is  utterly  impo>sible 
to  discover  or  define  any  actual  interest  in  tlie 
result  of  a  suit  which  is  to  depend  on  sudi  a  series 
of  contingeociea.  lam,  therefore,  clearly  of  opinion 
that,  considering  the  nature  of  the  challenge,  there 
is  not  any  resemblance  between  this  and  any  decided 
case  where  objections  to  a  juror  or  a  witness  were 
allowed  for  interest ;  nor  do  1  think  there  is  any 
authority  or  position  to  be  found  which  could  war- 
rant the  court  In  holding  that  the  juror  in  question 
did  nut  stand  indifferent,  as  he  stood  unswoni 
Jblven  had  the  challenge  averred  matter  that  proved 
the  juror's  present  liability  to  be  rated,  there  was 
authority  to  shew  that  such  liability  would  not 
(unless  the  party  were  actually  rated)  be  a  ground 
ut'  iiivumpetence.    The  Kit^  v.  Sxnc/brdt  {'^  East. 

established  the  distini^on  between  present 
aud  actual  interest,  and  that  which  was  fbtuni  and 
contingent.  There  objections  were  taktm  to  the 
competency  of  a  witness  on  the  ground  that  be  had 
rateable  property,  but  was  not  actually  rated, 
and  Lord  Ellenborough  stated  that  the  interest 
which  the  juror  was  alleged  to  have  should  be  an 
actual  existing  interest  at  the  time,  and  not  an 
expectant  interest ;  aud  iit  Manden  v.  JStau/Heidt  (7 


B.&C.HI5,)  upon  an  issue  to  try  nbsiber  ■  isr'  \ 
ment  was  situated  within  a  diapdry,  i  voim 
occupying  a  rateable  property  in  the  ctupdi^  im 
held  to  be  competent,  because  he  wit  dm  laaij 
then  rated,  though  upon  a  future  occwm  he  ai^ 
be.    In  considering  and  diaporing  of  tliii  AAm 
and  its  merits,  1  have  no  rcf|ara  wbstem  ttm* 
consequences  that  would  follow  if  it  were  iDonlil 
embarrassing  and  injurioua  u  ^bef  vorii  aj 
doubtedly  be,  I  haveexdaded  them  fr(nNiji|| 
aud  confined  my  attendoa  to  the  i* 
whether  it  was  supported  by  authuritj, 
on  l^al  principles;  but  1  ^tnk  it  right  * 
that  the  matter  of  the  present  chalki^  If  It 
any  real  existence,  has  lain  doroiaat  ht 
— if  it  has  the  tendency  now  for  the  first  tine 
buted  to  it,  it  must  vitally  have  tainted  lit 
important  branch  of  the  administration  of  ji 
in  this  populous  city,  and  therefore  tbrdi 
of  its  pernicious  nature  and  effect  could 
have  been  reserved  until  the  nineteeolb 
This  consideration  has  impressed  me  vitli  tbt 
portanoe  of  the  omission  in  this  duUenp  of 
averment  of  user,  possession  or  etypjauai 
omission,  in  my  miud,  not  uf  form  but  ui'  nil 
for  rights  of  this  kind  miglit  b^  as  tlie  lu: 
abundantly  proved,  lost  or  forfmted  uudi 
misuser.    If  it  were  neoesaary  to  decide  ilie 
on  the  ground  of  this  omission,  I  should  be 
di8[}osed  to  think  it  fatal  to  the  dialleiip^i 
that  the  averment  of  user  and  posMniouni 
made,  because  it  could  not,   in  my  j 
witliout  tendering  an  issue  upon  the  fid  1^ 
its  merits,  this  challenge  is  utterly  untHublt  Hi 
last  error  assigned  is,  that  the  act  underrbiMr 
Martin  was  convicted,  and  sentenced  t«infe|i^ 
tion  beyond  the  seas  fur  the  term     ta  i^ 
required  that  some  place  not  in  Europe 
specified  in  the  sentence  pronooueed  by  iIk  ji^' 
This  was  assuming  that  the  sentence  of  inK|M» 
tion  was  governed  by  the  act,  S!6  Geo. 
s.  66.    l£>  not  think  it  ts.    The  scateuce  ii  ii^ 
very  terms  of  the  act  (tf  1 1  th  Vietorii,  wbieh  cr^ 
the  fdony  of  which  the  prisoucr  bw  bwa  m 
euiltyi  and  under  the  30th  Geo.  3,  c.  SS^ 
Lieutenant  is  to  appoint  a  plaoe  to  whiob  th  » 
vict  is  to  he  transported  in  execution  of  tbeKDm(i> 
On  this  subject  there  were  various  autlionibil 
will  content  myself  by  referring  tot\x  ateti^ 
King  V.  Seynoidtj*  in  which  this  court  deodoi'*' 
the  sentence  ordering  that  the  prisooerftwtf^ 
transported  for  the  term  of  ten  years,  tk«l»f 
to  which  tie  was  to  be  sent  not  being 
was  correct.    The  objection,  therefore, 
met  by  the  very  twms  of  tlie  Maiemcotik*>Ki 
the  sentence  was  prooouDced,  but  it  htf  '''^^^ 
met  by  the  authority  to  whiofa  1  bare 
For  these  reasons  it  appears  to  me  that  lU 
oaoses  of  challenge  ought  to  be  ovemlML  . 

CnunptoD,  Perrin,  aod  Moor^  J.  <fi 
their  eoncurrenoe.  . 


Tbis  case  is  uvt  reported. 
 #  
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COURT  OF  CHANCERY. 

Pom  lb  Tdbhut. — Dm.  1. 

I  Aitomtg  general  ought  to  he  fully  apprised  of 
If  pnteeedings  in  a  suit  inetituted  against  a 
iarit^t  or  the  crown. 

'Jounni  having  applied  fur  the  oosti  of  the 
AnwT-geoeraU 

fhe  Attorney-General  said  that  in  cases  (twills 
olving  questions  coDceming  charities,  he  was 
je  a  defendant,  that  an  answer  was  sent  him 
Ike  |dahitiff1i  s^citor,  which  being  signed,  he 
BO  lartber  notiqe  of  the  proceedings  in  the  caosci 
tibst  be  was  consequently  unable  to  protect  the 
hts  of  the  crown. 

Ukd  Cbahcbixob. — That  practice  is  very  im- 
I  think  Lord  Eldon  was  tn  the  habit  of 
ppiog  cases  where  the  rights  of  the  crown  were 
icerned,  and  the  Attorney-general  made  a  party 
this  formal  way.  You  should  have  an  oppor- 
oty  of  inquiring  whether  you  wish  to  take  any 
pi  ia  the  case.  It  appears  to  me  that  where 
I  rights  of  a  charity  are  concerned,  the  Attorney- 
jenl  ought  to  be  furnished  with  a  brief  of  the 
iceediogs,  and  made  fully  acquainted  with  his 
las  in  the  ease.  At  present  the  rights  of  the 
nrn  hare  not  been  defended  in  this  suit.  I  think 
1  prqier  course  in  this  caae  is,  that  I  should 
■Bct  the  plaintiff's  solicitor  to  lay  the  plead* 
p  and  evince  before  the  Attorney-general's 

stated  that  the  Attomey-gmeral'a  oounsel 
jpeuedatthe  first  hearing. 
LoBD  CBAHCBXXOB^Tfaat  ooDoad  was  in- 

nicted  by  the  plaintiff  where  the  righta  oi  the 
wn  are  coDcemed*  there  ought  to  be  counsel 
c  ths  Attorney-general,  appointed  by  him. 


FosRi «.  Km,  CuujuiD  v.  Kbbb-^Usc;  9. 

Practice — Sti^iHff  Proeeedkige, 

the  hiU  in  the  first  catue  wat  filed  to  raiee  the 
mmU  of  two  jitdgmente  obttuned  in  1846,  tub' 
acyaraf  to  a  voluntary  eettlement  ^  tome 
year.  Tile  eeeomd  euiue  woe  imtituted  to  fore- 
dim  a  mortgage  of  1S46,  a^cHw  the  inAerit- 
once.  Detree  to  account  in  the  first  cause  de- 
daring  the  judgments  to  have  priori^  over  (As 
tetllement  under  no  tenant  in  tail  in  esse.  An 
apptieation  to  have  saeondoaiueestayedwosr^ueed, 
tlmigk  the  petitioner,  a  d^endant  in  the  first 
cam  had  appeared  at  the  hearing  of  the  latter, 
and  hnd  not  insisted  upon  being  redeemed. 

The  pluDtiff  in  the  first  cause  claimed  in  respect  of 
t*o  judgments,  one  of  Easter  Term,  1846,  and  the 
other  (^Trinity  Term,  1846,  confessed  by  thedefen- 
dant,  Joha  Kerr,  By  deed  bearing  date  the  2d  of 
Hay,  1846,  the  defendant,  John  Kerr,  conveyed  the 
laoda  ia  dw  pleadings  mentioned  to  trustees  therein 
Muned,  vpaa  trust,  amongst  others,  to  himself  for 
ife>  w^hont  impeadiment  of  wast^  and  sul^ect  to 
Mtaia  tmsta,  to  the  oaa  of  William  Alexander 
ffiUiams  Kerr,  and  his  asrigns,  during  the  term  of 
&  life,  and,  after  hia  de<»aae^  to  the  use  of  the 


first,  and  every  other  aoo  of  the  said  William 
Aleunder  Williams  Kerr,  sevwally  and  sticcea- 
sively  in  tail  male,  according  to  the  usual  course 
of  strict  family  settlements,  with  remainders  over, 
in  default  of  such  issue,  to  the  use  of  the  said  Wm. 
Alexander  WUlianis  Kerr,  bis  li^rs,  ftc.  There 
was  no  tenant  in  tail  in  esse  ondw  this  settlemenb 
The  bill  was  filed  on  the  1 9th  of  January,  1847,  kaa 
than  a  year  aftor  the  judgments  had  been  obtained 
against  the  oognizor  and  others,  and  prayed  a  sale^ 
and  that  the  said  deed  might  be  declared  fraudulent 
and  void,  as  being  voluntary.  By  a  decree  in  the 
first  cause,  bearing  date  the  14tb  of  June,  1848, 
the  judgments  were  declared  prior  to  the  tmsta  of 
the  deed. 

The  bill  in  the  second  cause  was  filed  on  the 
25th  of  March,  1848,  to  raise  the  sum  of  £14,000, 
charged  on  the  inheritance  by  deed  of  mortgage 
bearing  date  the  29th  of  March,  1845. 

The  plaintiff,  Cleland,  was  a  party  defendant 
to  the  first  cause,  had  appeared  at  the  hearing,  and 
had  not  insisted  on  being  redeemed. 

On  the  19th  of  July,  1848,  an  application  was 
made  by  the  defendant,  John  Kerr,  to  his  Hwioor 
the  Master  of  the  RoUi^  that  the  proceedings  in 
the  second  cause  might  be  stayed,  and  that  all  par- 
ties thereto  might  prove  their  demands  in  the  first 
cause.  The  appUcatimi  at  tlw  Rolls  waa  refused,  and 
in  the  course  «f  his  judgment,  his  Honour  stated  that 
he  would  not  restrain  the  mortgagee  on  account  oi 
several  imperfections  in  the  first  cause.  First, 
because  tlie  judgments  not  being  a  year  old  at  the 
time  of  filing  the  bill,  the  plaintiff,  under  the  3  &  4 
Vic.  c.  105,  s.  22,  was  not  entitled  to  sue.  Secondly, 
that  the  first  caose  might  be  dismissed  at  the  final 
liearing,  the  mortgagee  having  then  the  right  to 
demand  to  be  redeemed,  and  that  right  was  not 
lost,  because  not  insisted  on  at  the  first  hearing. 
And  thirdly,  although  it  was  not  necessaiy  to 
decide  the  case  on  that  point,  because  he  could  find 
no  reported  case  in  which  such  an  order  was  made 
where  the  debtor  was  alive ;  ttiat  such  orders, 
however  desirable,  were  only  made  iu  creditors' 
suits  for  the  administraUon  of  assets.  From  this 
dedrion  the  defendant,  John  Kerr,  appealed. 

Christian,  Q.  C,  with  £.  Burroughs,  for  the 
appeal,  cited  v.  Foresy  (2  Ir.  £q.  Rep.  443}  i 

Beow^amp  v.  Huntley,  (Jacob,  546)  i  Jhrnur  v. 
Portarlington,Ji  PhilUm,  30). 

Hughes,  Q.C^t  H.  Smythe,  for  the  plaintiffs 
in  the  second  cause,  submitted  tbutt  the  first  suit 
was  irregularly  framed,  inasmuch  as  the  judgments 
were  not  a  year  old  before  the  filing  of  the  biU. 
Although  the  plaintiff  here  did  not  insist  on 
being  redeemed  at  the  first  hearing  in  Foster 
V.  iurr,  he  may  claim  that  right  on  the  hearing 
for  further  directions.  fXoi^  ChimeeUor^ 
The  plaintiff  has  lapsed  his  time^  he  cannot 
at  the  second  hearing  inust  on  redemption), 
sod  cited  Uuiack  v.Rochfbrdn  Mol.  216) ;  Rigfy 
V.  Strangioays  (2  PbtUips,  175);  Woodlnime  v. 
Harrington  (4  Law  R.  N.S.  6^)|  Ro^t^rkem  v. 
rr«M(4L£.R.5S). 

LemAt  for  Foster,  the  plaintiff  in  the  fint  oaosi^ 
dted  JSennett  v.  Bernard^  (10 1.  E.  R.  584). 

E,  Burroughs,  ia  reply. — The  plainti^  CMand, 
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ia  bound  by  a  decree  in  the  first  cause,  nhieh  was 
proDOunced  ia  his  presence.  He  might  then  have 
insisted  on  the  ordinary  decree  in  a  redemption  suit, 
referring  it  to  the  Master  to  take  an  account  of 
what  was  due  for  principal,  interest,  and  costs,  and 
Uiat  the  plaintiff  in  the  first  cause  should  pay  him 
within  three  months,  or  tlie  bill  to  be  dismissed. 
The  court,  after  a  decree  for  redemption,  and 
pending  the  accounts,  would  stay  a  mortgagee  from 
prosecuting  a  foreclosure  suit,  to  prevent  double 
litigation.  It  is  too  late  at  this  stage  of  the  pro* 
ceedings  to  raise  any  objection  as  to  the  judgment 
not  being  entered  a  year  when  the  bill  was  filed. 
The  objection  should  have  been  made  at  the  first 
hearing,  Vincmt  v.  ChingH  L  E.  R.  463). 

LoBD  CHAMcBixoit. — Thougfa  thli  court  la  al- 
ways nnxiooa  to  avoid  increased  expense  as  orach  as 
possible.  I  find  that  in  the  case  of  Rnd  v.  Territt 
(1  Colly cr,  1),  when  there  was  an  irregularity  in 
the  former  suit,  and  a  difficulty  in  the  carrying  out 
of  the  decree,  an  application  to  stay  proceedings 
was  refused.  Here  a  creditor  has  obtained  a  decree 
within  a  year  from  the  entering  up  of  his  judgment, 
the  only  parties  representing  the  estate  being  the 
defendants,  Kerr  and  his  wife,  the  trustees  named  in 
the  deed  of  May,  1 846,  and  the  tenant  for  life  in  re- 
mainder, William  Alexander  Williams  Kerr.  There 
is  no  tenant  in  tail  in  esse  under  the  limitations  of 
the  deed  of  1 646,  and  it  is  possible  that  a  tenant  in 
tail  hereafter  may  be  dissatisfied  with  the  decree, 
and  demand  a  rehearing.  1  feel  I  cannot,  therefore, 
on  sDcb  a  contingency,  which  is  within  the  range  of 
probability,  affbet  the  rights  of  a  prior  mortgagee.* 
I  have  already  stated  what  I  believe  to  be  the  prac- 
tice of  this  oomt— tiiat  a  mctrtgagee  cannot  insist 
on  redemption  at  the  final  hearing,  having  failed  to 
do  so  at  the  first.  I  do  not  say  that  if  there  were 
no  infirmity  in  the  first  cause,  and  that  in  it  as 
satisfactory  relief  could  be  obtained  as  In  the 
second,  that  I  should  not  stay  proceedings  in  the 
latter,  although  neither  suit  tra  for  the  administra- 
tion of  assets ;  but  having  r^ard  to  the  defective 
constitution  of  the  first  suit,  and  the  high  nature  of 
the  security  of  the  plaintiff  in  the  second  cause,  I 
cannot  prevent  him  from  prosecuting  that  in  which 
his  relief  will  be  more  effectual  and  conclosive, 
and  I  must,  therefore,  affirm  the  <»rder  of  the  Master 
of  the  Rolls. 

ROLLS  COURT. 

DOWKB  V.  ROXANX.  No9.  27. 

Practice — Notict  to  Solicitort. 
Meery  notice  should  ttate^  tu4  on/y  the  ntme*  of  th« 

aolieUon,  htt  ihe  ptrwufrr  whom  tk^  act. 
Mastsb  or  torn  Rolls. — ^The  notice  in  this  case 
does  not  state  for  whom  the  solicitors  act,  to  whom 
it  is  addressed  ;  and  if  it  were  not  a  motion  almost 
of  course,  being  thus  insular,  I  should  say  no  rule. 
Note. — Some  days  afterwards,  his  honour  refused  a 
motion,  in  the  case  of  Allen  v.  Carew,  for  the  rea- 
son given  in  the  above  case,  stating  it  was  impos- 
sible to  know  whethw  the  proper  parties  had 
uoticft. 


*  See  Lloyd  v.  Johnet  (9  V«*.  37.) 


COURT  OF  EXCHEQUER  CHAHBEB. 

Thx  Quxeh  r.  SDODSir.~JVbv,  1C,S8. 

Eight  of  Lord  Chancellor  to  appeitit  totA.^ 
Assistant  Registrar — Statute  6^7  W.T^  ^ 
74,  construction  of— CkuMS  Owtimu~. 
New  OJke—RighU  ofUu  CmiL 

Held ^^ve judges  thatin  the  construcUtm^tl^ 
the  court  would  rather  strain  the  woriib 
to  arrive  at  the  construction  evidentfy  arin^ 
bu  ihepoUt^  of  the  legislature,  thanei&ira^ 
them,  or  declare  the  state  of/aets  wltHy 
occurred  to  be  a  casus  omissos. 

Held  by  four  judges  Vtat  (Am  was  a  cmmm^ 
but  that  the  office  being  a  new  one,  aMdOterm 
not  having  intetfired  m  Jlnt  tMritau,  ^ 
ryfht  of  af^atntmsHt  devohed  sU  rmmt  J« 
upon  the  head  of  eowrU 

Cbahptoit,  J.  dissemtisnte** 

This  was  a  writ  of  error  bnngfat  to  rermt 
judgment  of  the  Court  at  Qoeen's  <»■ 
Information  in  the  nature  of  a  quo  wamato,  aSiv 
on  the  plaintiff  in  error  to  shew  csoie,  1^  rbu 
authority  he  held  the  office  of  As^tut-R^jgiiir 
to  the  High  Court  of  Chancery  in  Irdud.  Tie 
Court  of  Queen's  Bench  havii^  giren  jndgooi 
tor  the  crown,  the  defendant  broogbt  luemirtB 
reverse  that  judgment.  No  question  bdog  luij 
upon  the  pleadings,  the  only  matter  for  tbe  em', 
deration  of  the  court  depended  on  tlie  coostnttiiaB 
to  be  given  to  the  11th  seotioa  of  tbefiftrw, 
4,  a74.t 


'  Coram  BbokbnnM,  C.J.,  Flgot,  CBL,  Fin^,B. 
Torrens,  J.,  Otmptoo,  J.,  PnilB,  KM,  L, 
Bill,  J..  Lefh)7.  B.,  ud  JiekMm,  J.  JlMl^DitaT 
C.  J.,  sod  Moore,  J. 

t  'And  Tvbereu  It  Is  sxpedieDt ttat  fbi  dkt if tia 
R«gUtntrs  of  the  ssid  Oomt  ahoold  bs  npltM;'  ihn. 
fore  be  it  enacted,  that  the  estabUsbneiit  of  S^ittnti 
office  shall  consist  of  two  Be^lstnn,  we  AiMtut- 
Registrar,  and  six  clerks,  and  sacliaDuteafMriwv; 
clerks  as  the  senrice  of  the  said  ofice  tUI reqoin,  taiu 
shall  be  proved  hy  tfae  Lord  ChaaeeUor ;  nt  tint  Fimoi 
Frmdergast  and  Charles  O'Keefe,  Eeqiini,  dolceitlne 
to  tie  aneh  BsglitnrB,  wd  Bobsrt  LMf,  bnin,  lUh 
the  AasisUnt  Begistrsr,  and  TslvvtOB  o'KmK  Mi 
Kelly,  William  Yomiff,  Robert  Lerj,  Jtta  Com,  ud 
Thomas  Battley  shall  be  continued  as  sodi  dcrio,  nd  tbt 
Francis  Whelan  and  John  Kelly,  jonior,  ihiO  trt  ti  luit. 
ant  clerhs  in  the  said  office ;  and  that  opoc  tiw  htpfcuf  <( 
a  Tacancy  In  the  office  of  tftber  of  the  saidBq^itiiiiiiiA 
vacancy  shall  be  AUod  op  by  the  Assistant  B«gi*ir;  mi 
that  upon  a  vacan«j  bi^pening  in  the  oSee  diniiM 
Re^strar,  the  same  shall  be  flIM  ap  by  tbs  dM  drt, 
If  no  snffident  objection  to  the  aatiifacttai  Oi  lad 
Chanoellflr  ahanbsmadei  nd  la  Ikat  (sm,  il  tki  Uri 
ChainseDor  ahallnot  eonriderUnlobeqHlMitknlh 
Lord  CfaanoeUor  shall,  antll  aftsmeotloMd,  qfototm 
proper  person  to  Iw  Assiatant  Reffistrar ;  wA  u  wmaa 
may  occur  in  the  office  of  any  of  the  pNHiilricrtiot 
assistant  clerks,  such  vacancies  shall  not  be  GSed  up  n(3 
the  whole  numlier  of  clerks  be  redaced  to  ox :  1911  ■ 
vacancy  happeoluff  after  the  number  rinl  bt  irited  U 
aix,  the  Lord  Chaooellor  shall  ^ipoint  ssbm  ffopv  ftm 
to  fill  the  office,  and  so  from  tlaie  t«  tfaat  Mtfl  i2k  »M 
of  the  present  clerks  shall  be  rcnoTed;  aad  wkn  1  ■> 
soccesslon  of  clerks  shall  be  so  a^aiiitoi  aMBinliitts 
case,  upon  the  death,  rralifnatloii,  or  tswnil  ttvj* 
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As  ill  the  4{aertioQs  argaed  at  the  bar  are  folly 
ited  in  tbe  opiokma  deUvered  by  the  judgei»  it 
odIv  ueoMBary  to  atate  the  pmnts  nXiw  on, 
i  tbe  totboritiea  cited  by  tbe  coonsel  at  either 

e. 

ffoMftw  Smytkey  with  Tombe^  Q.  for  the 
dntiff  ID  error,  oontended.  Ant,  that  the  rdator, 
-.  Kelij,  coald  not  daim  tbe  office  of  AidataDt- 
girtnr  by  rigfat  «€  aneoenion,  as  the  demith 
tin  only  intaided  that  right  to  exist  when  all 
ideriu  hi  oOee  at  the  tine  of  the  passtng  oC  the 
i  M  been  removed.  Secondly,  that  the  policy 
tlie  act  being  to  supply  the  office  with  personi 
whoM  ooBpetency  the  Chaaoellor  was  to  be 
poosible,  bad  g:tven  him  the  power  of  appointing 
m  time  to  Uoie  a  fit  and  fwoper  person  to  fill  the 
ce  of  Affiistant- Registrar,  until  the  new  succes- 
I  of  clerks  was  complete,  and  that  the  right  of  Y. 
ieeSe  to  this  office  was  personal.  Thirdly,  that 
poeiog  the  Chancellor  had  no  right  of  appoint- 
)t  by  the  statute,  that  this  was  a  new  office, 
I  there  beiog  no  reaervatioo  of  the  rights  of  the 
tn,  tbe  appointment  vested  consequently  in  the 
ucellor,  as  the  heed  of  the  court  For  this 
rated  Stat.WeatS,  c.80;  13  £dw.  1,  I86| 
[VL4S&i  8crm  r.  CoUAUl,  (Dy.  175); 
Urn't  esMb  (4  Co.  82);  Aubmon  t.  BoU^ 
iii.3&4,  &C  SkKnr.  P.a  1 1) ;  mmnmt  v.  Fom^ 
Show.  &S6,  S.C  4  Mod.  7S3) ;  HarHmg  t.  Pol- 
^  (3  Bligh.  P.  C  N.  S.  161) ;  WUkm  t.  WU- 
si,(8T.R.631);  Cnuby  v.  JffuHey,  (Al.  and 
Ik  481) ;  Kenmaify  t.  Grm  (6  Ir.  L.  Rep.  225)  ; 
<ilcuri.  SwMmey,  ( AL  &  Nap.  488) ;  MtrHnv. 
<tM  (Hob.  63). 

Gtrbett,  with  NapuVf  Q.  for  the  defendant 
error^Tbe  evideot  meaning  of  the  eleventh  sec- 
1  isi  that  there  shall  in  future  be  six  derks,  not  a 
ef  derk  and  five  others.  The  expression  chief 
rk  designates  the  bead  of  a  class,  and  not  an  indi- 
ul.  How  can  it  be  known  who  the  chief  derk  is, 
lebeing  previously  mentioned;  tbe  particle  **the'' 
108  y.  O'KeeSie,  John  Kelly,  fto,  as  they  would 
■etoOe  head  of  tbe  office,  and  the  word  chief 
DgsynoDynooswith  **flrat/'ineaBsO'Kieef^wfao 
itofiUtheottofr— if  therewnsDoo^eotioo  made 
Urn  ;^  if  there  was,  then  the  Chancellor  was 
appmnt  *<  a  fit  and  proper  person  ;**  that  Is  a 
Httre  enactment,  exduding  any  power  of  appoint- 
at  bythe  Chawidlor,  until  uie  contingency  of 
otijeetioo  being  nude,  had  arisen.  It  is  essential 
>t  a  ddflf  derfc  ^oold  exist,  as  if  thwe  be  none, 
n  R  no  material  to  provide  for  the  filling  of  the 
Keisf  Aisistant-Begistrar,  or  R^trar.  The 
ttHCtiaa  of  tbe  6  ft  7  W.  4,  shews  that  certain 


*B»  Uhtt  thu  the  junior  cl«rk,  the  tscso^  thereby 
■a^tHdihaabefllUdnpt^theolerk  next  in  senloritj 
irbon  DO  tniBdent  olijection  to  the  utlafooUon  of  the 
Chaac«Ilor  ahall  be  made  i  and  tbst  on  all  future  vft. 
""^fi  in  the  oOee  of  Jtudor  dark,  the  Lord  Chancellor 
lU  app(^  MUM  proper  person  to  be  sooh  jontor  clerk ; 
I  Uttt  vpoB  ■  Tscaacy  heppaniny  i°  ^  offlce  of  Asaist- 
t  BtKutnr  after  the  whde  number  of  clerks  shall  have 
■0  appoioted  the  Lord  Cbaacellor  under  this  act,  then 
^  Twuej  shaQ  be  filled  up  hj  the  senior  clerk  in  the 
Id  office  for  tbe  time  being  to  whom  no  snffident  <Aijectioa 
tuntliftetionof  tbe  Lord  ChanoeUor  sfaeU  be  madeL 


offices  were  intended  to  be  abolished,  and  provision 
made  for  the  performance  of  the  duties  belonging 
thereto^  and  then  enumerates  the  offices  to  be 
abolished,  that  of  chief  clerk  is  not  among  them» 
this  office  not  being  among  those  abolished,  and 
there  bdog  no  provision  for  the  execution  of  the 
dotifls  oonnected  therewith,  it  must  still  exist. 
Tbe  S7th  aeetioD  provides  for  the  payment  of  a 
ntirins  nUowanoe  to  a  pmm  named  Daly,  who  had 
been  chief  clerk,  by  tbe  then  chief  derfc,  O'Kmffii^ 
and  tbe  Rc^tatfs,  if  the  term  cbirf  derk  be  takeo 
as  a  t^sf^wifto  ptrtonm,  aflw  the  departure  of  that 
person,  who  is  to  fill  bis  place  as  to  the  payment 
of  Daly.  Under  the  Uth  section  no  vacancy  wae 
to  be  filled  till  the  whole  number  of  clerks  wero 
reduced  to  six ;  when  reduced  to  six,  the  assistant 
derks  became  derks,  and  then  a  succession  was  cre- 
ated in  tbe  office.  This  is  not  an  office  peculiar  to 
O'Keeffe ;  chief  is  a  deugnation  of  tbe  head  of  a  parti- 
cular dass,  and  on  the  nomiuation|of  O'Keeffe,  Kelly 
became  the  chief  or  head  of  that' class.  The  words 
chief  and  first  are  synonymous.  This  is  a  newly- 
created  office,  and  the  right  of  appointing  thereto  be- 
longs to  the  crown  by  virtue  of  the  royal  prerogative^ 
and  not  to  the  bead  (rf  the  court,  except  there  be  a 
lapse  the  asswUon  of  the  rights  of  the  Crown. 
When  a  ooort  is  created,  the  right  of  appointment 
to  all  Buboidinate  t^oes  neoasuurily  incident  to  it 
should  of  ri^  bdong  to  the  head  q£  tha  court. 
This  office  la  not  neeeasarily  inddent,  as  in  that  case 
it  must  have  been  co-existent.  The  judgment  of 
Mr.  Justice  LUUedale,  in  Harding  v.  PoUock,  (8 
Btigh,  N.  S.  220,)  shews  the  right  of  the  crown  to 
appoint  to  all  offices,  by  virtue  of  its  prerogative. 
King  v.  O'Gradf,  (Q.  B.  It.  1816) ;  Vioer.  Ab.  tit. 
Office,  PI.  5. 

Nov.  28.— The  Judges  diffhring  on  this  day  de- 
livered their  opinions  Meriatinu 

Jacksow,  J. — This  case  cornea  before  the  court 
on  a  writ  of  error  to  the  judgment  of  the  Court  of 
Queen's  Bench,  on  an  infonnaUou  requiring  the 
plaintifi"  in  error,  the  deSendant  bdow,  to  shew  by 
what  authority  be  uses  the  office  of  Asi&tant- 
Renstrar  to  the  High  Court  of  Chancery  in  Ire- 
land. No  part  of  this  oase  depends  upon  the  plead- 
ings. The  fdaintiff  here  oontoida  tfaiat  his  right  is 
derived  from  the  appotDtment  of  tbe  late  I^rd  Chan- 
cellor (Sir  £.  B.  Sugden),  and  tiie  qneation  whetiier 
the  plaintiff  in  error  has  shewn  a  title  to  this  office 
depends  on  the  right  of  the  Lord  Chancellor  to 
appoint  to  the  office  of  Assfstant-Regtstrar ;  and 
this  turns  on  tbe  true  construction  to  be  giv«i  to 
the  11th  section  of  the  6  &  7  Wm.  4,  c  74.  In 
other  words,  whether  the  statute  provides  for  the 
state  of  facts  which  have  occurred,  or  whether  there 
be  not,  in  this  respect,  a  casus  omMtw.  The  Act 
of  Parliament  upon  which  the  present  question 
arises  was  passed  for  the  purpose  of  relating  the 
office  of  Registrar  to  the  Court  of  Chancery  it 
becomes,  therefore,  neceesaiy  to  inquire  how  it  was 
r«golated  previously  to  the  period  of  its  enactment. 
The  4  Geo.  4,  c  61,  sec.  42,  vested  the  appoiat- 
meot  of  the  **fiist  clerk"  in  the  Registrars,  to 
whom,  out  of  the  fees  of  the  office^  they  were  to 
pay  a  salary  of  £600  per  annum,  and  also  tha 
salaries  of  all  infMor  derks.   The  6  &  7  Wm.  4,. 
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C.  74,  took  these  appointments  from  the  Registrars 
and  gave  it  to  the  Lord  Chancellor;  the  11th  sec. 
states  what  the  staff  of  the  office  should  constat  of 
after  the  passing  of  the  act,  viz.,  two  Registrars^ 
one  Assistant  Registrar,  and  six  clerks,  and  legis- 
lates for  three  distinct  periods  of  time.  First,  till 
the  existing  clerks  were  reduced  to  six  ;  secondly, 
from  that  time  till  the  Lord  Chaoeellor  had  ap- 
pointed ft  new  suoceiuoa  of  clerks }  thirdly,  from 
the  time  of  the  removal  of  all  the  tiwn  existing 
elerks,  or  th«  CDmpletfon  of  the  new  tuecession ; 
and  then  proceeds  to  enact  that  the  {Hreaent  Regis- 
trars shall  oonUnue  aacfa,  that  the  fatnre  Registrars 
shall  be  appointed  from  the  office  of  the  Assistant 
R^strar,  and  this  applies  to  all  time*.  It  then 
appoints  by  name  to  the  new  offices,  and  goes  on 
to  provide  for  the  future,  that  is,  after  the  new 
succession  of  clerks  had  been  appointed  by  the 
Lord  Chancellor.  Robert  Long  was  then  Assistant 
Registrar;  the  vacancy  caused  by  his  promotion, 
or  removal,  was  to  be  ffiled  by  the  chief  clerk, 
there  was  no  officer  antecedently  known  by  that 
name,  and  the  act  does  not  provide  for  the  appoint- 
ment of  any  person  aftor  the  death  of  O'Keeffe, 
the  then  Arst  clerk ;  it  provides  for  the  appoint' 
ment  of  the  then  first  or  chief  clerk,  being  as  much 
a  direction  that  the  vacancy  should  be  6Ued  by 
O'Keeffe^  the  only  person  known  as  chief  derk,  as 
if  it  named  him.  It  is  not  enacted  that  the  next  in 
order  should  take  the  office  in  the  event  of 
O'Keeifo  being  considered  objeGtiooid>ler  but  that 
that  the  Chancellor  should  appoint  a  fit  and  proper 
person,  no  succession  was  Uien  intended  to  take 
place  till,  the  third  period  had  happened ;  and  when 
it  was  the  intention  of  the  legislature  that  a  sue- 
ceMion  stiould  take  place,  it  is  enacted  that  the  va- 
cancy shall  be  filled  by  the  clerk  next  in  seniority ; 
if  it  was  intended  to  introduce  a  succession  among 
these  clerks,  it  would  have  been  done  at  an  earlier 
part  of  the  section.  The  II th  section  contains  no 
provision  for  appointment  by  tha  Chancellor,  or  a 
succession  after  promotion  in  the  office  till  the  third 
period  had  arrived.  This,  I  think,  is  a  casus 
offiMMtf.  The  act  has  rendered  it  impossible  that 
there  should  be  an  appointment  of  a  chief  clerk 
after  the  death  of  O'Keeffe,  till  the  third  period 
had  arrived.  The  words  are — "  And  as  vacancies 
may  occur  in  the  offices  of  the  present  deika,  or 
assistant  clerks,  such  vacaneiee  shall  not  be  filled 
vp  nntil  the  whole  number  shall  be  reduced  to  aix ; 
and  npon  a  vacancy  happening  after  the  number 
shall  be  reduced  to  six*  the  Lord  Chancellor  shall 
appoint  some  proper  person  to  fill  the  office,  and 
80  from  time  to  time,  until  the  whole  of  the  pre- 
sent clerks  shall  be  removed."  By  the  first  part  of 
this  {-lause,  the  Chancellor  was  prohibited  from  ap- 
pointing till  the  number  of  clerks  was  reduced  to 
six,  and  then  he  was  to  appoint  a  proper  person  to 
till  the  vacancies  as  they  should  occur,  and  so  from 
time  to  time,  till  the  whole  of  the  exiBtiog  derlw 
were  removed.  The  defendant  in  error  claims  this 
office  as  ehief  derk.  It  appears  to  me,  that  except 
the  rule  of  succession  by  seftiority  can  be  applied 
during  the  first  period,  he  has  no  right.  If 
that  be  so,  the  appointment  is  eiUier  in  the  crown 
or  the  Chancellor.    The  question,  then,  is,  has  the 


plaintiff  in  error  shewn  a  title  on  the  record  ?  His 
right  depends  on  this,  that  where  a  new  office  is 
created,  the  appointment  resides  in  the  crown,  the 
prima ^tcis  source  of  all  appointments*  We  have  no 
intimation  of  any  reservation  in  the  crown,  and  it  is 
manifest  that  it  was  for  the  intereat  both  of  the 
crown  and  the  puUic  to  g^ve  the  appointment  to 
the  Lord  Cbanoellor.  I  am  of  opinion  that,  bdng 
the  bead  of  the  office  the  Lord  Cbaneellw  was  to 
have  the  i^poiotmeot.  Whether  Ae  eUin  ia  hgr 
succession  or  appointment,  tbe  Chancellor  was  to 
have  the  approval ;  and  it  waa  tbe  (rtmona  paliey 
of  tbe  act  to  give  the  appmntment  to  the  head  or 
the  Court.  In  the  2od  section,  tha  crown  lestnca 
to  itself  the  right  of  apptrfnting  a  fit  pemon  to  be 
Clerk  of  the  Crown  and  Hanaper,  and  in  tbe  17th 
section  gives  the  appointment  of  additifuial  clerks 
to  the  Lord  Chanrellw,  manifestly  shewing  an  in- 
tention to  make  a  due  selecticm.  Much  oonfauoa 
has  arisen  from  tbe  use  of  the  terma  "  first  derk." 
and  "  chief  clerk."*  I  do  not  know  whether  these 
terms  were  inteoded  to  be  ayaonymoue ;  there  is 
a  distinction  taken  in  the  aehedtdes ;  in  the  firit, 
Mr.  O'Keeffe  ia  denominated  *•  chief  derfc,'  the 
others  "  clerks,"  not  first  derk,  second  tAeik, 
and  in  the  second  schedule,  their  dedgnatioo  ii 
changed  to  that  of  first,  second,  and  third  derfcs. 
The  contribution  provided  by  the  ii7th  aection  for 
Mr.  Daly,  who  had  been  chief  eierfc,  ia  oariow; 
Y.  O'Keeflbr  the  then  chief  derk,  was  to  pay  hia 
£200  per  aunnm,  and  the  two  R^atram  £100 
each }  and  in  caae  oi  tbe  death  of  any  tii  tbeaa  per- 
sons, the  sncoeaaor  hi  that  oflloe  waa  to  eoniinae  id 
pay  the  allowance  during  tbe  Ufia  of  Daly.  If  the 
defendant  in  error  was  never  ohirf  desk,  who  was 
to  pay  Mr.  Daly's  allowance,  and  if  ha  waa  in- 
tended to  be  first  derk,  and  to  pay  tlRS  aUowaace, 
it  Is  to  me  inexplicable  how  be  oonld  be  intendei 
to  have  during  Daly*s  life  but  £200,  and  hh  n- 
ferior  £300.  It  is  not,  however  oeoeaaary  to  solve 
these  difficulties.  I  am  of  opinion  tbe  act  oontaiai 
no  provision  depriving  the  Lord  Chancellor  of  the 
appointment,  it  is  in  him  still,  and  residea  in  Ua 
as  the  head  of  the  court.  I  am,  theref<»«i  of  opi- 
nion  that  the  judgment  of  the  govt  below  nasi 
be  reversed. 

Lefbot,  B — The  question  as  to  the  r^jht  of  the 
plaintiff  to  the  oSRee  of  Asaiatant  Regiatrar  to  the 
Court  of  Chancery,  dependa  wdnAj  on  the  ooa- 
struotion  to  be  giran  to  the  1  Ith  aeekioB  of  the 
6  &  7  Wm.  4,  e.  74.  Three  conatrtietiona  have 
been  proposed,  under  one  of  which  either  paity  is 
entitled  to  the  office.  The  relator  contends  that, 
by  the  coiAtmction  of  this  act,  he  haa  a  good  titlfc 
The  plaintiff  here — the  defendant  below — says,  he 
has  a  title,  either  by  tbe  appointment  of  the  Lord 
Chancellor,  under  the  act,  or,  if  the  act  has  not 
provided  for  the  appointment  of  a  person  to  hdd 
pro  interim  ;  that  is,  from  the  time  the  then  exiiu 
ing  clerks  were  reduced  to  six  until  the  new  mo- 
cession  waa  complete.  In  that  caae,  a  lapae  ap- 
pointment by  the  crown  having  taken  plao^  the 
Chancellor  was  entitled  to  appoint.  Tbeee  pre- 
positions unfold  every  view  of  tbe  qoeation  arisiBg 
on  this  act.  To  consider  them  ia  thdr  order— 
first,  it  is  laidi  BIr.  Kdly,  aa  derk,  waa  named  to 
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cootione  in  the  office ;  his  right  to  hold  it  was  sub- 
ject to  the  approbation  of  the  Lord  ChsDcellor,  of 
which  there  has  been  no  expreasioD.  Mr.  Kell^ 
claims,  under  the  statute,  in  three  capacitiea ;  first, 
as  chief  clerk  ;  secondly,  as  senior  clerk  by  succes- 
sion ;  and,  thirdly*  by  necessity.  Was  he  ever 
cbief  clerk,  eitli«  in  name  or  quatiGcation,  at  the 
time  of  the  passing  of  the  6  &  7  Wm.  c.  74  ? 
I  think  not ;  he  bad  not  the  qualification  it  was  in- 
tended the  persoos  to  fill  this  office  should  have. 
The  4  Oeo>  4>  cap.  61,  sec  42,  enacts,  "  that  the 
Rtgislran  nwj  appoint  a firti  derk,  tobeajmrov^ 
of  by  the  Lord  Ciw&celwr  of  Ireland,  and  to  be 
rmotabU  by  the  Rcigiitnr^  with  the  content  of 
sodi  Lord  Cbaocellor;  and  the  aaid  Registrars 
sbali,  and  they  are  hereby  required,  out  m  such 
fees,  to  pay  to  the  said  first  derk  a  clear  yearly 
■alary  d  not  less  than  £500 ;  and  the  said  Regis- 
trars sball  also,  out  of  the  said  fees,  pay  all  salaries 
and  allowances  to  all  inferior  clerks  in  the  said 
office  of  R^istrar."  The  person  appointed  under 
that  section  was  to  be  a  person  appointed  with  the 
consent  of  the  Lord  Chancellor,  and  removable  only 
with  his  concurrence ;  the  legislature  thus  placing 
a  guard  round  his  appointment,  both  of  consent 
uid  ooDcurreoee.  The  R^istrars  were  also  to  ap- 
point all  scrivenary  clerks  s  to  these  no  fixed  salary 
vu  given,  there  was  no  qualification  required  as  a 
lest  of  their  fitness,  they  were  merely  the  inferior 
deriu,  for  the  appointment  of  whom  the  approba- 
tion lis  the  Lord  Chancellor  was  unneoessary.  At 
the  time  of  the  passing  of  the  6  &  7  Wm.  4,  c.  74, 
the  test  of  qualification  was  the  approval  of  the 
Lord  Chaoeellor.  The  11th  section  enacts,  "that 
the  establidmieat  of  the  Registrara'  office  shall 
consiet  of  two  Registrara,  one  Asvistant  Registrar, 
end  six  clerks,  and  as  many  scrivenary  clerks  as  the 
service  of  the  said  office  shall  require,  and  as  shall 
be  approved  of  by  the  Lord  Chancellor."  It  then 
goes  00  to  enaot  who  shall  be  the  Registrars,  the 
Assistant  Regiatrar,  aud  that  John  Kelly,  with 
others,  **  shall  be  continued  as  such  clerks."  What 
was  the  poaitioD  of  John  Kelly  then  ?  O'Keeffe 
was  the  cbi^  clerk ;  Kell^,  a  mere  ecrivenary  clerk, 
ooofinned  ^vith  all  the  infirmities  of  his  original 
appointment,  without  any  approbation  of  the  Chan- 
cellor, brought  in  merely  at  the  will  of  the  Re^s- 
trais.  The  section  then  goes  on  to  provide  for  the 
filling  these  offices  in  future.  What  is  the  principle 
to  he  acted  on  in  these  appointments  ?  There  is  to 
be  a  SDOoesuoiit  bat  with  the  qualification  tliat  the 
appointment  was  to  take  place  by,  and  with  the 
approval  of  the  Lord  Chancellor,  after  the  whole 
number  ofderks  had  been  reduced  to  six.  Secondly, 
as  to  Mr.  Kelly's  claim  by  right  of  succession. 
The  seuor  clerk  was  to  be  the  person  who  was  so, 
after  the  removal  of  all  the  then  existing  officers, 
aod  should  have  the  approbation  of  the  Lord  Chan- 
cellor even  to  entitle  him  to  his  right  by  succes- 
siiui.  There  .was  to  be  no  succession  till  the  whole 
of  the  present  clerks  were  removed  end  others  ap- 
pointed by  the  Lord  Chancellor.  How  can  Mr- 
Kelly,  consistently  with  this  right  of  approbation, 
claim  this  office  by  succession  ?  He  was  to  con- 
tinue as  he  waa ;  no  doubt,  be  was  to  have  a  fixed 
salary — that  wiU  not  sD|^ly  the  qaalification  re- 


quired, there  is  nothing  in  the  act  to  shew  that  s 
different  policy  was  to  be  followed  in  the  interim 
until  the  new  succession  of  clerks  had  come.  Mr. 
O'Keeffe  did  not  gain  hia  office  by  succession,  but 
as  chief  clerk,  having  been  first  clerk  under  the 
4  Geo.  4,  c.  61,  and  with  all  the  qualifications  re- 
quired  by  the  legislature.  Suppose  the  Lord  Chan- 
cellor bad  objected  to  Mr.  O'Keeffe,  and  passed 
him  by,  Mr.  Kelly  could  have  had  no  title  by  senio- 
rity, Mr.  O'Keeffe  being  aUll  chief  clerk ;  and  it 
was  impossible  to  set  up  a  title  by  succestion,  untQ 
in  the  words  of  the  act,  "  the  whole  of  the  present 
clerks  shall  be  rranoTed.**  Lastly,  can  Mr.  Kelly 
claim  through  the  title  of  necessity  ?  It  appears 
to  me  that  this  waa  provided  for,  the  words  of  tbff 
section  "  in  case  the  Lord  Chancellor  shall  not 
consider  the  chief  clerk  qualified,  then  the  Lord 
Chancellor  shall,  until  after  mentioned,  appoint 
some  proper  person  to  be  Assistant  Registrar,"  if 
fairly  construed,  enabled  the  Chancellor  to  appoint 
a  proper  person  till  the  new  succession  had  ar- 
rived. It  is  argued  that  the  passage  in  the  section, 
'*  that  upon  a  vacancy  happening  in  the  office  of 
Assistant  Registrar,"  should  be  read,  "  that 
upon  any  vacancy,''  &c.  I  will  read  it  so ;  there  is  no- 
thing extravagant  In  reading  the  passage  thus— 
that  the  chief  clerk  was  to  be  appointed  if  there 
was  no  objection  to  him ;  if  there  waa,  thm,  that 
the  Lord  Chancellor  should  appoint  a  proper  per- 
son, from  time  to  fme,  until  the  whole  of  the  pre- 
sent (derks  were  removed,  the  words  untU  a^Ur 
mentioned  being  intended  to  apply  to  the  appoint- 
ments to  be  made  from  time  to  time.  Aai  this 
mode  of  interpretation  is  borne  oat  by  authority. 
In  StradUng'  v.  Morgan  (Plowden,  20^  it  Is  said* 
■*  From  which  case  it  appears  that  the  si^es  of  the 
law  heretofore  have  construed  statutes  quite  con- 
trary to  the  letter,  in  some  appearance ;  and  those 
statutes  that  comprehend  all  things  in  the  letter, 
they  liave  expounded  to  extend  but  to  some  things ; 
and  those  which  generally  prohibit  all  people  from 
doing  such  an  act,  they  have  interpreted  to  permit 
some  people  to  do  it ;  and  those  which  include 
every  person  in  the  letter,  they  have  adjudged  to 
extend  but  to  some  persons  only ;  which  exposi- 
tions have  always  been  founded  on  the  intent  of 
the  legislature,  which  they  have  collected,  som^ 
times  by  considering  the  cause  sad  necessity  of 
making  the  act,  sometimes  by  comparine  one  part 
of  the  act  with  another,  and  sometimes  by  foreign 
droumstances ;  so  they  have  ever  been  guided  by 
the  intent  of  the  legislature^  which  they  have 
always  taken  according  to  the  necessity  of  the 
matter,  and  according  to  that  which  is  consonant 
to  reason  and  good  discretion."  And  in  Arthur  v. 
BoJcenham  (11  Mod.  161),  Trevor,  C.  J.,  says, 
"  Therefore,  in  doubtful  cases,  we  may  enlarge  the 
construction  of  acts  of  Parliament,  according  to 
the  reason  and  sense  of  the  law  makers  expressed 
in  other  parts  of  the  act,  or  guessed  by  considering 
the  design  and  frame  of  the  whole."  And  the  same 
rule,  as  to  construction  of  statutes  according  to  the 
intent,  will  be  found  in  the  King  v.  the  Poor  Lam 
Commiuioners  (6  Ad.  &  £1.  7),  per  Coleridge  Jq 
and  in  Stracey  v.  Jffelion  (12  M.  &  W.  58d)  per 
Parke^  B.,  p.  544.   The  court  is  not  to  be  tied 
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down  by  words,  which,  if  given  effect  to,  would 
violate  the  general  policy  of  the  act.  The  next 
question  i»  as  to  the  supposed  ceuus  omistui.  I 
cannot  Uiink  tlie  legislature  left  a  certain  period 
unprovided  for ;  it  is,  in  my  mind,  more  difficult 
to  attain  a  constractioa  by  expunging  worda  than 
by  reading  them  wlthoot  much  violence  in  a  differ- 
ent srase ;  and  that  we  should  not  come  to  the  oon* 
elusion,  there  is  a  conn  omusiu,  which  the  liigida:- 
ture  abhors  as  much  as  nature  does  a  ooetivm 
vitbont  a  satisfactory  reason.  On  these  grounds, 
I  am  ojunion  Uutt  the  judgment  of  the  court  bdow 
should  be  reversed. 

BalliJ^I  also  am  of  oinnion  that  the  judg- 
ment of  the  court  below  should  be  reversed.  On 
the  face  of  the  record,  Mr.  Kelly  rriies  on  this,  to 
deprive  the  plaintiff  here  of  his  office,  "that  the 
defradaot,  on  the  promotion  of  O'Keeffe,  was,  and 
still  is,  the  chief  and  senior  cleric,''  and  that,  as 
such,  he  has  a  title  by  devolution  of  office,  and  that 
the  defendant  cannot  be  appointed  by  the  Chan- 
cellor or  any  other  person.  With  respect  to  his 
daim  as  chief  clerk,  the  4  Geo.  4,  c.  61,  s.  42, 
created  the  office  of  first  clerk  ;  the  first  schedule 
to  the  6  &  7  Wm.  4,  c.  74,  describes  it  as  that  of 
diief  clerk,  meaning  no  more  than  a  description  of 
the  office  of  first  clerk,  held  by  O'Keeffe.  The 
first  schedule  of  tiie  6  ft  7  Wm.  4,  a  74,  names 
certain  persons  in  succession,  as  clerks,  with  sala- 
ries—CKeeffe,  £500  per  annum ;  Mr.  Kelly,  £300; 
Mr.  Toung,  £130,  &c.  Mr.  Kelly  ii,  undoubtedly, 
the  first  of  the  ftature  elerks ;  but  has  the  act  made 
the  office  of  diief  elerk  a  eonUnaing  office  ?  I 
think  not.  The  £A00  iter  annum  was  to  be  paid 
to  OTleefie  alone.  It  is  difficult  to  hold,  that  it 
was  intended  that  Kelly  should  pay  out  of  his  £300 
per  annum  the  £200  Mr.  O'Keeffe  was  bound  to 
pay  Daly  during  his  life.  It  was  next  argued,  that 
the  office  should  not  be  permitted  to  cease.  I  agree 
with  my  brother  Jackson  that,  in  this  respect,  there 
is  a  ctuus  omtMaut ;  but  I  think  the  Chancellor  has 
the  right  of  appointment  under  the  statute,  and  that 
if  even  the  crown  had  a  right,  this  being  a  new 
office,  and  there  being  no  reservation  of  the  rights 
of  the  crown,  it  appears  to  me,  that,  on  the  general 
rule  of  law,  the  Chancellor  should  have  the  appoint- 
ment 

RiCHABDS,  B. — This  question  whofly  depends  on 
the  construction  of  the  statute  6  &  7  Wm.  4,  c  74. 
I  am  of  opinion  that  the  right  of  appointment  Is  in 
tiie  Chancellor,  and  has  been  properly  exerdsed  by 
Urn.  To  arrive  at  this  conclusion^  two  questions 
are  to  be  considered;  first,  on  the  construction  of 
the  statute,  was  Kelly  entitled  ?  At  the  time  the 
act  was  passed,  O'Keeffe  held  a  peculiar  position ; 
be  was  appointed  with  the  concurrence  and  appro, 
badon  of  the  Lord  Chancellor,  and  It  is  impossible 
to  contend  that  this  high  office  was  to  be  continued 
to  any  other  person.  The  title  given  him  wm  ^ven 
to  DO  other  officer.  It  is  important  to  observe, 
with  reference  to  the  new  succession  of  clerks,  that 
they  were  to  be  the  appointees  of  the  Chancellor, 
ana  that  at  each  step  they  were  to  go  through  the 
ordeal  of  further  npjirobation.  The  vacancy  was 
not  to  be  filled  by  the  senior  clerk  until  after  the 
whole  of  the  then  existing  derfcs  bad  passed  away, 


and  a  new  succession  come ;  and  the  fcaaon  is,  the 
legislature  did  not  wish  the  persons  tkm  boldiw 
office  to  be  removed ;  but  it  is  not  to  be  anppoeea 
that  the  l^islature  would  have  acted  in  M»  ma- 
tious  manner  if  it  had  intended  these  pernone  to  be 
eligible  to  this  important  office.  The  neat  Ques- 
tion is,  did  the  appointment  vest  in  the  Chanenlor? 
It  is  eortain  the  l^iidature  intended  the  Chancellor 
to  have  the  appointment  in  some  cases,  tboagh  the 
new  succession  had  not  arrived.  It  is  said,  that  if 
O'Keeffe  died  he  woidd  have  no  such  right  of 
iwintment }  anch  a  eonstro^oa  wmdd  ataUfy  the 
legislaum  I  would  read  dw  aet  than  i  tte  tte 
chief  derk  Qihdnly  meanii^  O'Keeflb)  wan  to  be 
appointed,  at  tbere  was  no  ol^eetioa  to  Um%  If 
there  was,  In  that  ease,  the  Lord  QuBoallor  was 
to  appoint  a  fit  and  proper  pereon  to  be  AastifH 
Registrar ;  the  words  in  that  case"  menning  in 
case  of  any  vacancy  occurring  the  Cfaanodlor  was 
to  appoint  a  fit  and  proper  person  ;  and  the  word 
1^  "and  in  that  case  if,"  I  would  rend  as  **prO' 
vided ;"  the  clause  would  then  read,  nnd  in  that 
case — that  is,  of  a  vacancy  oocnnring— O^KosA 
was  to  be  appointed,  provided  the  Lord  Chancellor 
shall  consider  him  to  be  qualified,  if  not  then  be 
was  to  appoint  a  fit  and  proper  person,  nod  it  is 
iinpossible  to  contend  that  K^y  could  take  tbs 
office,  dischai^ed  of  that  qualification  of  approba- 
tion by  the  Lord  Chancellor,  and  that  the  cxeep- 
tions  were  to  cease  in  his  favow.  That  the  inten- 
tion of  the  legislature  is  best  expounded  bjaoodNr 
part  of  the  act,  la  a  rule  itf  law  fblly  focyined  in 
the  IRng  V.  l^or  Law  Commiuioiun,  (6  Ad.  A 
EI.  7).  On  these  grounds,  I  am  of  Ofitnioo  the 
judgment  of  the  court  below  should  be  nvened 

FEmHitf,  J. — The  4  Geo.  4,  c.  61,  crented  several 
ministerial  offices;  the  13th  section  pravidca  fee 
the  appointment  of  "  writing  clerics  ;*  and  the  7th 
section  provides  a  form  of  oath  to  be  taken  by 
officers  and  clerks  of  the  Court  of  Chiincesy.  These 
sections  shew  the  relation  that  existed  between  the 
clerics  in  office  and  the  writing  oln^s.  The  48nd 
section  provides  for  tiie  appointment  of  a  frat 
clerk  by  the  Registrars,  with  the  af^irobation 
the  Lora  ChanoeUor,  and  who  was  slao  ramovabla 
by  them  with  the  Chancellor's  consent.  The  Re- 
gistrars were  to  pay  the  diief  aieric  j^fiOO  ptr 
anRwn,  and  all  sakries  and  allowanece  te  inmiar 
clerks.  The  firat  cleric,  or  die  R^fstrara,  wen  to 
receive  the  fee*  of  the  office ;  tba  fisat  elerfc  was 
thus  quite  distinguishable  ftom  the  other  or  InArior 
clerks.  It  appears  from  a  anbaaqneot  part  of  ik» 
act  (section  S7),  that  a  person  named  Jdhi  Sidy 
who  filled  the  office  of  chief  de^  bring  enable 
to  perform  the  duties,  tiiat  Ydverton  O'KesA  wm 
appointed  first  derk,  with  the  approbation  ef  the 
Lord  Chancellor.  Suppose  that  before  the  [lassh^| 
of  the  6  &  8  Wm.  4,  c.  61,  that  O'Keeffis  was  either 
promoted,  or  had  died,  or  resigned,  vroold  the  nest 
in  order  be  entitled  to  the  office  of  first  derk  ? 
From  the  mode  of  appointment,  the  inferior  derk 
could  not  have  succeeded.  The  great  want  of  ae- 
curacy  in  the  1  tth  section  of  6  &  7  Wm.  ^c.  74* 
has  rendered  it  difficult  of  construction,  bat  h  is 
dear  that  no  appointment  could  be  made  bat  by 
the  head  of  the  office.-  Under  the  4  Geo.  4^  fi.  61. 
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there  wu  no  right  of  cucoearioD ;  under  the  6  ft  7 
Wm.  4,  a  74,  none  of  the  vacant  derkships  were 
to  be  filled  tUl  the  then  number  of  dght  wu  re- 
duced to  aU,  tiiat  it  a  positive  enactment  that  there 
ma  to  be  no  anoeeadon  thai.  After  the  reductioo 
to  the  number  of  six,  the  racandea  could  only  be 
filled  bj  the  appointment  of  the  Cbancellor,  and  so 
cm,  till  a  new  succession  had  arrived ;  though,  in 
one  B«we,  Kelly,  being  at  the  head  of  the  exist- 
ing clerks,  the  first  in  order,  and  with  a  higher 
salary  might  be  considered  as  chief  clerk  to  answer 
the  deacriptiott  in  the  11th  section,  on  considera- 
tion, I  am  not  satisfied  that  he  answers  the  desmp- 
tion  therein  of  chief  clerk,  he  was  not  appointed  with 
the  approbation  of  the  Lord  Chancellor,  nor  was 
be  entrusted  with  the  responsible  duties  of  the  first 
deric.  It  is  not  enough  that  Kelly  is  disqualified, 
it  ia  a  further  question  is  Sugden  entitled  to  the 
office,  or,  in  other  words,  had  the  Chancellor  the 
right  <^  appointment ;  the  words  of  the  act  are — 
*<tbat  the  chief  clerk  is  to  fill  the  office,  if  there 
be  no  aaffieieDt  objection,"  if  the  Lord  Chan- 
cellor bo  not  aatiafied  that  he  was  free  from  objee* 
tioD,  ho  waa  to  appoint  a  fit  and  proper  person, 
but  there  ia  nothing  to  shew  that  the  chi^  clerk 
only  was  to  be  a^Krinted.  We  are  not  to  suppose 
a  oatMu  entsnw,  if  it  be  poaaiUe  to  avoid  it< 
Thia  Btatste,  and  the  4  Geo.  4,  manifest  an  inten- 
tion to  enable  the  Chancellor  to  appmnt ;  this  is, 
I  think,  a  strong  argument  to  shew  that  such  was 
to  be  the  case  in  future.  I  am  therefore  of  opinion 
the  judgment  of  the  court  bdow  must  be  reversed. 

Ceamfton,  J. — I  still  retain  the  opinion  I  en- 
tertained in  the  court  bdow.  I  think  the  judgment 
in  the  Queen's  Bench  was  right ;  that  Sugden  has 
shewn  no  right  to  the  office  under  the  statute,  and 
that  Kelly  u  in  auceestfiMi. 

ToBmna,  J. — I  have  Arrived  at  the  same  con- 
cloaion  as  my  learned  brethren  who  have  preceded 
me,  and  upon  tiie  aa»e  gronoda.  X  think  a  aatis- 
fii^offy  oonelndon  can  be  arrived  at,  by  considering 
the  state  the  eoort  before  the  paaring  of  the 
6  ft  7  W.  4^  c.  74.  Under  the  providona  of  the 
prevkras  nd,  the  first  derk,  before  he  could  recdve 
Ub  appdntmcnt,  required  the  ap{»obation  of  the 
Lord  Chanodlor,  and  could  not  be  removed  without 
iL  O'Keefe  alone  was  chief  clerk,  and  no  scrivenary 
dark  eoold  snoeecd,  as  there  was  then  no  right  of 
sncoeasion  in  the  office  of  Registrar.  The  6  &  7 
W.  4,  le^dated  on  this  state  of  facta.  Who  are 
the  chi^  derfcs  ?  Two ;  Daly,  who  in  the  S2d 
section  we  are  told  had  been  first  deri:,  and 
O'Keeffe^  who  is  there  also  designated  as  first  dark. 
The  1  Ith  section  r^^ates  all  the  offices  of  the 
Court  of  Chancery,  and,  in  doing  so,  took  into 
connderation  ttie  podtion  of  Mr.  Kelly,  and  the 
other  inferior  clerks,  and  enactedtbat  no  subsequent 
state  of  facts  should  remove  them ;  it  then  enacts 
that  after  a  certain  period  those  persons  who  had 
gone  through  a  certain  pn^tionary  stat^  diould  be 
appointed  to  the  office  of  Assistant-R^istrar,  leav- 
ing to  the  Lord  Chancellor  Uie  right  to  inquire  into 
their  qualification.  If  the  Chancellor  had  first  the 
power  of  appointment  by  approval,  and  after  by 
selection,  it  is  in  my  mind  a  strong  argument  to 
sliew  he  waa  to  have  It  in  the  interim,  and  that  the 


Crown,  by  express  enactment,  has  given  the  Chan- 
cellor the  power  of  appointment. 

FzinnFATiixR,  B. — I  shall  consider  the  con- 
struction of  the  1 1th  section  alone,  bat,  in  so  ddng, 
the  providons  of  the  4  Geo.  4,  must  be  kept  ui 
mind,  and,  attending  to  the  provisions  of  the  lltb 
section,  it  appears  to  me  dear  f^om  the  last 
clause  in  the  section,  "  that  after  the  whole  num- 
ber of  clerks  shall  have  been  appointed  by  the 
Lord  Chancdlor  under  this  act,  then  such  va- 
cancy shall  be  filled  by  the  senior  clerk,  to  whom 
no  soffident  objection  shall  be  mad^"  that  the 
snccesdon  upon  which  the  relator  relies,  could  not 
take  place  till  six  new  clerks  had  been  appoint- 
ed. Taking  into  consideration  the  express  enact- 
ment, and  general  meaning  of  the  legislature, 
I  am  also  of  opinion  that  the  office  of  chief  cleric 
was  personal  to  O'Ke^^  and  the  act  is  to  be  read 
as  if  it  bad  said,  that  on  a  vacancy  happening  in 
the  office  of  Assistant- R^istrar,  the  same  was  to  be 
filled  by  O'Keeffe.  If  this  be  so^  it  follows  plunly 
that  Kelly  can  have  no  rif  bt.  It  remains  then  to 
be  conridered  where  the  ri^  vested.  This  section 
is  not  to  be  conatmed  by  the  exact  word^  Irat  by 
the  purport  and  intention  of  the  atatote,  and,  con- 
sidering the  dififeroit  parts  of  it  so  fordbly  alluded 
to  by  my  brother  Richards,  I  think  this  section 
must  be  considered  as  having  giv«i  to  the  Chan- 
cellor a  power  appointment,  not  omtfined  to  the 
single  case  of  the  disability  of  O'Keefie,  but  when- 
ever a  vacancy  should  take  place,  reason  and 
sense  require  this  construction,  and  the  cases  dted 
by  my  brother  Lefroy  fully  establish  this  podtion. 
If  the  intention  of  the  Iwtslature  is  clear  and  une- 
quivocal, and  if  particular  words  are  to  be  con- 
trolled by  the  intention  the  legislature  had  in  view, 
I  am  satisfied  the  Lord  Chancdlor  had  the  power 
of  appointing  a  fit  and  propw  person,  till  the  time 
when  the  right  of  sucoesdoo  had  arrived.  I  do  not 
think  there  is  in  this  case  a  oonw  omunur,  or  that 
such  should  ever  be  intended)  where  tfoe  legislature 
profess  to  deal  with  the  sulyect  for  le^slation. 
Attending  to  the  words  of  the  act,  I  think  the 
crown  gave  the  court  the  right  of  appointmenb 

PxoOT,  C  B«— Conddering  the  language  of  the 
11th  section  of  the  6  &  7  W.  4,  c.  74,  and  tbeotfaer 
porti<ms  of  the  act,  I  am  of  opinion  there  was  no 
suocesdon;  and  that  at  the  time  of  the  appointment 
of  the  plaintiff  here,  there  was  no  chief  dn-k.  The 
next  question  is,  did  the  act  confer  on  the  Chan- 
cellor the  right  of  appointment.  I  am  forced  to 
come  to  the  conclusion  there  was  a  casus  omisnu, 
but  whether  the  appointment  be  in  the  crown  or 
the  Chancellor,  we  most  in  tliis  case  assume  that 
the  crown  did  not  interfere  and,  not  havine  done 
so,  on  the  authority  of  Harding^  v.  PoUock,  I  think 
the  crown  has  given  up  the  right  of  af^pdntment, 
and  as  it  does  not  appear  from  the  statute  the 
crown  intended  to  reserve  any  right,  we  are  war- 
ranted in  holding  that  the  appointment  devolved  on 
the  ChancdlOT* 

Blackbukhe,  C.J< — I  am  quite  aa^ed  that 
there  is  no  auocearion  in  this  lAoe  till  the  new 
order  of  derka  are  complete^  It  ia  aa  pldn  as  any 
proposition  can  be,  that  the  crown  has  no  right 
appointment ;  the  intention  was  to  vest  it  in  the 
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Chancellor,  with  two  exceptiom,  Robert  Long,  the 
then  assistant-registrar,  and  O'Keefe,  the  descrip- 
tion  of  cliief  clerk  meaning  the  latter  m  plainly  as 
if  he  were  named.  The  court  ia  bound  to  adopt 
that  construction  which  will  effectuate  the  intention 
of  the  legislature,  the  authorities  on  this  point 
are  conclusive.  I  think  there  was  a  auut  oiriuuj, 
but  that  the  crown  has  surrendered  its  right  to  the 
Chaucdlor. 

■/iK^gwwHf  of  Qmem*t  BmcA  revgrttd. 


— ♦ — 

QUEEN'S  BENCH.— Michaelmas  Tcbm. 
pENifSix  V.  Demfset.   Nov.  16. 

Pradice — CoTKurrmt  Writ* — Xrr^vlar  ArretU 

A  pUdnti^  cannot  aet  vpon  two  concurrent  writM 
^  ca.  sa.  and  fi.  fa.  at  the  tame  time,  H'hen 
a  fl.  fa.  and  ca.  sa.  having  itned  together,  a 
tmaU  mm  ont^  woe  levied  wider  Ae  fbtmer,  and 
before  retumtng  the  fi.  fa.  the  d^ndtmt  wae  taken 
in  execution  under  the  ca.  sa.}  me  Court  ducha/tg- 
ed  her  out  of  cuttody. 

The  Court  wiU  rntrain  a  defendant  «Ao  decUnet 
to  he  put  under  temu,from  bringing  an  action. 

Writs  of  CO.  la.  and ^  ja^  having  issued  together 
against  the  defendant,  returnable  at  the  same  time, 
a  levy  was  made  under  the  latter,  the  proceeds, 
after  deducting  the  expenses  of  the  exertion, 
amounted  only  to  £3,  the  debt  being  £40.  Before 
ittafi^Jk,  was  returned,  the  defendant  was  arretted 
OD  tbe  ca.«i. 

Blackham,  on  a  former  day,  having  obtained  a 
conditional  order  to  discbarge  Uie  defendant  out  of 
ouatody,  on  the  ground  that  the  eo.  so.  could  not  be 
executed  before  the ^ Jit.  was  returned, 

F.  Meaghtr  now  showed  cause.  The  sale  hav- 
ing proved  hM^perative,  the  plaintiff  was  entitled  to 
have  rooonrse  to  the  ca.  m.,  witiiout  waiting  for  the 
return  of  theA jh^  Edward  v.  Roe$,  (9  Price,  6); 
DicoM  T.  Wanut  (10  Bing.  341);  Primrose  v. 
a^$o»,  <2  D.  and  Ry.  193.)  The  plaintiff  has 
not  acted  with  oppression,  and  the  oonrt  will  not 
interfera  except  In  sodi  a  case. 

Blackham  in  support  of  his  rule.  A  Jl.Ja.  and 
ca,  so.  may  issue  together  and  be  concurrent,  but 
if  one  be  acted  upon,  a  return  of  that  must  be 
entered  before  a  proceeding,  can  be  taken  upon  the 
other.  Miller  v.  Pamell,  (6  Taunt.  370J  ;  Bodg- 
kinson'v.  Walley,  (2  Tyr.  174)  ;  Edmond  v.  Hate, 
(9  Price,  5);  Kane  v.  Bridgman,  (5  I.  L.  Rep. 
a22);  Wilson  v.  Kingston,  (2  Chit.  203).  The 
cases  cited  at  the  other  side  do  not  apply,  for  in  all 
of  them  the  goods  were  in  etufoift'tS  l^^ ;  no 
senzore  could  therefore  be  made,  and  the  parties 
bad  not  elected  to  proceed  under  the 

Blagkburne,  C.  J. — Here  is  an  execution  exe- 
cuted, and  before  the  plaintiff  can  have  any  know- 
ledge of  the  amount  of  tliat  levy,  the  defendant  is 
taken  on  another  writ,  marked  for  the  full  auoont 


Let  the  rule  {t»  tba  dischaige  of  tha  dafendaat  ba 
made  absolot^  with  oosts,  on  the  tmns  his  bring- 
ing no  action. 

Blackham  having  declined  to  accept  these  tcrai^ 
his  client  preferring  to  bring  her  action, 

Blacxbubkx,  C.  J.,  said  the  court  would  fidlow 
the  practice  of  Uie  Court  of  Exdieqner,  as  atated 
by  Mr.  Meagher,  and  restrain  the  plaintiff  from 
bringing  her  action. 

Rule  abeoiuU,  wUkeoef, 


EXCHEQUER  OF  PLEAS. 

FlTZOEBALD  0.  CoATBS.  DeC  9. 

Practice — Interpleader  Act — Coete  of  Sher^. 

Where  the  sheriff  hat  uted  due  diligence  tfte  court 
will  direct  the  coete  of  the  rule  to  interplead,  amd 
cf  aUendanoe  on  tM  motion  to  be  paid  bjf  tie 
party  mho  AatlJuU  o»  As  tsiiw. 

ffemphill  on  bdialf  of  sheriff,  moved  pnranant  to  a 
nUe  (rf>tained  under  the  Interpleader  Act^  an  ex^ 
cutiou  bad  been  lodged  with  the  sheriff  oo  tbe  25th 
November  last,  under  which  he  soxed  oertain  far- 
oiture,  ftc  Oo  Nov.  27th  a  claim  was  pvt  in  hy  a 
third  party  to  the  famitnre  nnder  aaiiiireb  The 
sheriff  obtained  the  ordinary  ride  on  the  6di  of 
December. 

(ySagan  appeared  for  the  execution  cre£iiir. 
BoUettone  for  claimanL 

An  issue  having  bem  directed*  HemfAill  ap|i&ad 
for  the  costs  of  the  order,  and  the  pKHOt  nwtioa 
to  be  paid  by  the  party  who  sbrald  ftil  ob  Oe 
trial.  The  practice  of  the  Conrt  at  Qoeenli  Bench 
is  to  give  the  sheriff  his  costs.  There  is  a  conflict  of 
the  oases  in  the  Exchequer,  but  there  is  in  court  an 
order  made  by  Baron  Lefroy  last  Trini^  Term  for 
payment  of  the  sheriff's  costs  by  tbe  nnsoeceasful 
party.  Tbe  act  vests  the  fullest  disoretioo  in  the 
court  as  to  the  costs.  Counsel  also  cited  BuiHea  r. 
Varcjf,{9  I.L.R.287.) 

PuunFATHBB,  B. — I  shall  declare  the  sheetf  en- 
titled to  the  oosts  of  the  rule  and  of  this  nsotioo ; 
tbe  qoestion  as  to  wUeh  parW  is  to  pay  lum  to 
abide  the  event  of  the  triaL  The  aberHT  has  oaed 
great  diligence  here,  cwUng  in  oo  the  eailicsc 
opportunity.* 


*  Bdbre  Psnnefcther,  JL  In  Oiantaw 


♦ 
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COURT  OF  CHANCERY. 
Smith  v.  Cbichbsteb. — Mw.  30. 
Jitdgmtnta—  Prwrity. 
Judgments  of  the  Exchequer  rank  in  the  same 
priority  with  those  of  the  other  Courts,  obtained 
in  or  as  of  the  same  Term,  the  Exchequer  judg- 
ment hamng  relation  to  the  first  day  of  Term, 
althomgh  the  day  of  the  plaintiff't  appearance 
named  in  the  declaration,  he  subsequent  to  it* 

This  case  came  before  the  Court  on  exceptions  to 
theMftster^s  report  Several  creditors  having  judg' 
inents  against  the  defendant,  all  of  which  being 
entered  during  vacation,  related  generally  to  the 
6rat  dajr  of  the  previous  Term,  the  Master,  in 
considering  the  priorities  of  these  judgments,  post- 
poned that  of  Messrs.  Rundell  and  Bridges,  being 
in  the  Exchequer,  to  those  in  the  Courts  of  Queen^ 
Bench  and  Cominon  Pleas. 

ChristiaHi  Q.  C,  for  Rundell  and  Bridges,  io 
support  of  the  exception.  The  Master  reported 
the  Exeheqaer  ja^menti  puisne  to  those  in  the 
Queen's  Bench  and  Cominon  Fleas,  because  the 
record  in  the  Exchequw  shews  the  date  of  the 
sppearance,  which  the  others  do  not,  but  never- 
theless thej  have  relation  to  the  first  day  of  the 
Term.  Burrovgh  v.  WHUamson,  (II  1.  E.  R.,  not 
published);  Stanford  v.  Cooper,  (3  Cro.  102). 

Gayer,  Q.Cfor  report. — The  doctrine  of  relation 
does  not  take  place  where  the  record  shews  that  the 
judgment  could  not  have  been  recovered  on  the 
tirst  day  of  Term.  Anonyuwus,  (3  iialk.  213); 
Stcitn  V.  Broome,  (3  Bur.  1595)}  Uyttdis  case, 
(4  Co.  Rep.  71.  b). 

PUkington  for  another  creditor,  in  support  of 
the  report,  referred  to  Porchester  v.  Petre,  (3 
Dough  274);  Miller  V.  Bradley,  (8  Mod.  190); 
Buys  T.  Wright,  (Yelv.  35). 

Rogers,  in  reply,  cited  Ait-Gen*  v.  Andrewst 
(llardres  23);  Doe  ^Davits  v.  Creed,  (5  Bing. 
327);  Bragnsr  v.  jAtngmead,  (7  T.  R.  3tO,  24)  ;  '■ 
Calvert  V  Tomfiii,  (5  Bing.  1);  Ex  parte  Birch, 
(4  B.  &  C.  880)  J  Greenway  v.  Fisher,  (7  B.  &  C. 
436);  WUton  v.  Girdtestone,  (5  B.  &  Al.  847). 

LuKD  Chakcellor.— In  this  case  the  judgment 
obtained  by  Messrs.  Rundell  and  Bridges  has  been 
postponed  to  those  of  creditors  who  obtained  judg- 
meniii  in  the  same  term,  but  in  different  courts.  It 
appears  that  all  the  judgments  in  question  were 
entered  in  vacation,  that  of  Messrs.  Rundell  and 
Bridges  in  the  Court  of  Exchequer,  and,  according 
to  the  practice  of  that  Court,  the  plainUff  statM  his 
own  day  of  appearance,  which  in  Uiis  instance  was 
un  a  day  rabaisqaent  to  the  first  day  of  Term  ;  and 
it  is  contended  that  a  judgment  upon  a  declaration, 
which  oo  the  fMe  of  the  record  appears  to  have 
been  filed  on  a  particular  day,  cannot  relate  to  the 
first  day  of  Twm,  or  farther  back  than  the  day 
mentioned  in  the  declaration.  There  can  be  no 
doubt  tliat  in  point  of  law  all  judgments  are  con- 
sidered aa  having  relation  to  the  first  day  of  Term. 
The  authorities  are  uniform  with  the  distinction 
noticed  in  Whittaker  v.  Whiltaker,  (8  B.  &  C.  768) ; 
Samuel  V.  Evans,  (2  T.  R.  569).  That  where  the 
proceedings  are  in  the  Queen's  Bench  by  bill,  they 
relate  to  the  first  day  of  Term,  but  that  where 


there  !■  judgment  on  process  by  original,  it  relates 
tu  the  first  essoign  day  of  Term.  Thus,  in  StonJML 
V.  Cooper,  (Cro.  Car.  102),  a  judgment  was  held 
to  relate  to  the  first  essoign  day,  instead  of  to  the 
first  day  of  the  full  Term.  That  is  a  strong  case, 
and  shows  the  force  given  to  a  fiction  of  Taw,  it 
being  determined  that  even  against  a  Statute 
solemnly  acknowledged,  the  Court  will  give  efiect 
to  the  fiction  of  relation.  A  decree  of  this  court 
is  different,  and  in  Morrice  v.  Bank  of  England, 
(3  P.  Wms.  401,  note  F),  the  decree  of  the  Court 
of  Chancery  being  for  a  just  debt,  and  having  a 
real  priority  in  point  of  tim^  not  by  fiction  and 
relation  to  the  first  day  of  Term,  was  preferred  in 
the  order  of  payment  to  the  judgments,  and  the 
executrix  protected  and  indemnified  in  paying  a 
due  obedience  to  such  decree.  But,,  with  regard  tu 
judgments,  among  themselves  their  relation  to  tUs 
first  day  of  Term,  even  in  this  court,  is  settled  by 
Eokinson  v.  Tonge,  (3  P.  Wms.  397).  The  general 
doctrine  is  contained  in  the  case  of  Bragner  v. 
Longmeady  (7  T.  R.  20,)  which  decides  "  That  a 
judgment  signed  in  any  part  of  the  Term,  or  the 
subsequent  vacation,  relates  back  to  the  first  day  of 
the  terra,  notwithstanding  the  death  of  the  defend- 
ant before  judgment  actually  signed."  In  that  case 
Lord  Kenyon  says,  "  If  we  were  now  to  consider 
for  the  first  time,  whether  legal  relations  and  legal 
fictions  should  be  adopted,  we  would  inquire  into, 
and  sift  most  minutely  the  foundations  on  which 
they  could  be  supported,  but  it  is  now  too  late  for  us, 
sitting  in  a  court  of  law  in  the  eighteenth  century, 
to  consider  whether  or  not  that  which  has  at  all 
times  been  considered  as  law,  should  continue  to  be 
taw  now.  In  this  case,  we  are  bound  by  a  current 
of  authorities  all  speaking  the  same  language.*  In 
JavU  V.  WUUhirs,  (Willes,  428),  a  similar  doctrine 
obtained  when  "  the  whole  court  were  of  opinion 
that  the  statute  29  Car.  2,  c.  3,  strengthens  the  case, 
for  that  statute  was  drawn  by  Lord  C.  J.  Hale, 
and  provided  only  for  judgments  affecting  lands,  in 
the  case  of  purchasers,  leaving  them  in  all  other 
cases  to  the  course  of  the  court,  where,  though 
entered  ailer  the  death  of  the  parties,  they  have 
relation  to  the  first  day  of  Term  if  signed  in  Term, 
if  signed  out  of  Term,  to  the  first  day  of  the  pre- 
ceding Term."  The  same  doctrine  is  held  in  Dos 
V.  Magill,  ( 1  H.  &  Bro.  3^6,)  and  Calvert  v.  Tomlin, 
(5  Bing.  1 ;  2  Moo.  Paine,  1  S.C.)that  the  stotute  of 
frauds  has  no  relation  between  creditors,  it  was 
passed  only  for  the  protection  of  purchasers.  For 
the  general  doctrine  there  is  ample  and  unvarying 
authority.  But  it  is  now  contended  that  though 
this  is  so  in  general,  yet  if  there  appears  on  the 
record  any  date  which  shows  that  judgment  could 
not  have  been  actually  recovered  on  the  first  day 
of  term,  the  relation  is  only  to  the  day  which 
appears  on  the  record,  and  this  is  said  to  be  founded 
on  the  authority  of  a  dictum  of  Lord  C.  J.  Holt  tn 
3  Salk.  212:— "A  judgment  shall  have  relation 
to  the  first  day  of  the  Term,  as  if  it  were  given  on 
that  very  day,  unless  there  is  a  memorandum  to  the 
contrary,  as  where  there  is  a  continuance  of  the 
cause  till  another  day  iu  the  same  Term."  It  is  im- 
portant to  observe  that  what  the  dictum  mentions 
Hs  having  the  effect  of  preventing  relation  to  the 
first  day  of  Tenn,  is  a  continuance,  which  ia  the  act 
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of  the  coart.  In  MUler  v.  Sradtey  (8  Mod.  190), 
it  appears  that  a  judgment  was  given  on  the  last 
day  ot  Term,  and  the  plaintiff  having  issued  a  f««- 
talum  ctt*  n.  on  it,  it  was  contended  that  that  waa 
irregular.  But  the  court  held — "  This  is  a  judg- 
ment of  the  first  day  of  the  Term  in  which  it  was 
obtained,  by  relation  which  is  sufficient  to  ground 
s  CO.  ta^  and  by  consequence  a  testatum  ca.  ta. ; 
and  if  there  is  no  difierenee  between  an  action  by 
bill  and  by  original.  It  is  regular.  As  to  theconti* 
nuances  being  carried  on  from  ooe  Term  to  another, 
00  such  thing  appears  on  the  record,  so  this  exe- 
cution is  regular.  It  ts  true,  if  the  continuances 
had  been  entered  no  execution  could  be  prior  to 
such  entry ;  and  so  is  the  case  Prince  v.  Sdttghton, 
and  Vobeon  v.  BelL"  So  the  case  before  C.  J. 
Holt,  and  the  case  6  Mod.,  do  not  carry  the  excep- 
fioli  futher  than  this,  that  if  there  be  a  continuance 
on  record,  the  doctrine  of  relation  will  not  operate 
to  carry  the  judgment  farther  bade  than  the  day  of 
the  oontinoance.  Hmft  r.  Wrvht  (YelvertOD>  35) 
was  an  action  on  an  award  made  in  Easter  Term, 
that  the  defendant  should  cease  all  actions  against 
the  plaintiff,  and  should  release  all  demands.  The 
breach  assigned  was,  that  the  defendant  had  not 
ceased  his  action,  but  had  prosecuted  it,  and  after- 
wards obtained  judgment  against  the  plaintiff  in 
the  same  Term.  The  defendant  pleaded  non 
assumprit ;  on  a  motion  in  arrest  of  judgment,  it 
was  argued  that  there  was  no  breach,  because  the 
judgment  related  to  the  first  day  of  Term.  Tlie 
court  at  first  admitted  that,  but  afterwards  said 
that  the  defendant  had  filed  a  pleading  confessing 
that  the  judgment  had  been  obtain^  after  the 
award*  In  fact,  they  did  not  refer  to  the  record  of 
the  original  judgment,  and  held  they  could  not 
look  at  it*  Lord  ManRfleld,  in  Porchttter  v.  Petri* 
(&  Doug.  274),  seems  to  have  mistaken  ffynd/t 
case  (4  co.  70  b.),  which  appears  to  have  been  the 
■nme  in  principle  as  Hujft  v.  Wright,  there  the 
party  having  demurred  to  a  pleading  which  alleged 
that  the  enrollment  of  a  deed  had  occurred  after 
a  fine  had  been  levied,  and  the  court  held  that  the 
demurrer  admitted  that  fact.  In  Porcheater  v. 
PetriOf  the  question  did  not  arise.  In  Swan  v, 
Broome  (3  Bur.  1596),  a  recovery  was  questioned 
on  this  ground  i  the  return  day  of  the  writ  of  sum- 
mons happened  to  be  on  a  Sunday,  on  which  day 
the  tenant  died  }  and  the  court  held,  that  as  it  ap- 
peared by  the  record  that  the  return  day  was  Sun- 
day, on  which  day  judgment  could  not  be  given, 
and  aa  the  judgment  Could  not  relate  to  a  previous 
day,  the  recovery  was  bad.  All  that  is  in  con- 
formity with  the  doctrine  of  relation,  and  the 
language  of  the  Statute  of  Frauds,  *'  that  judg- 
ments of  the  King's  Courts  at  Dublin  do  many 
times  relate  to  the  first  day  of  the  Term  whereof 
they  are  entered,  or  to  the  day  of  the  re- 
turn of  the  original,  or  filing  the  bail"  does  not 
distinguish  between  the  Exchequer  and  the  other 
King's  Courts.  Now,  the  question  is,  whether  there 
is  anything  in  the  practice  of  the  Court  of  Ex- 
chequer to  introduce  a  distinoUon  between  the 
judgments  of  that  court  and  those  of  any  other.  I 
may  say  that  no  such  distinction  has  ever  yet  been 
acted  on.  There  cannot  be  found  any  case  in  which 
there  is  the  slightest  allusion  to  the  doctiine,  thtt 


judgments  in  the  Exchequer  relate,  not  to  tU  first 
day  of  the  Term,  but  to  the  day  on  which  the  mrtf 
came  there.  What  is  there  to  prevent  ihe  rdZ 
tion  ?  Only  that  the  party  filed  the  bill  on  a  Mr. 
ticular  day ;  the  declaration  is  entitled  geDoiHr 
and  there  ia  nothing  to  shev  that  the  partr 
was  not  in  court  the  whole  Term.  Id  B^tan  I 
Bell  (2  Lev.  176),  «  Trover  was  laid  the  fim  L 
of  Easter  Term,  and  the  declaration  was  geiwnll* 
of  the  same  Term.  Whereupon  after  vmlictM 
quer,  this  matter  was  moved  in  arrest  of  judsmeBt' 
but  upon  making  it  appear  that  the  bill  «u  filei{ 
and  the  declaration  also  delivered,  both  efler  ifae 
20th  day  of  April,  the  judgment  was  entered  for 
the  plaintiff  without  any  amendment,  tbrn^tha 
declaration,  being  general,  relates  to  ilie  fim  dir 
of  Term,  yet  the  bill,  being  filed  at  a  day  tftir,  rU 
relates  to  the  filing  of  the  bill  by  the  eoune  of  the 
court ;  of  which  course,  if  error  be  brooglit,  the 
court  where  the  error  is  brought  will  til»  notiee 
as  to  the  customs  of  this  court.  Now,  b  the  Coott 
of  Exchequer,  what  more  is  done  than  thit  yoa 
may  file  a  declaration  entitled  generally  of  the  Tenn. 
The  course  to  be  taken  on  warrants  of  BUome; » 
pointed  out  in  the  books  of  practice.  Howurd,  Ei. 
Pleas  Pract  302,  says,  '*  When  the  perun  whogiTs 
a  warrant  of  attorney  to  confess  judgmeot,die«  before 
judgment  is  entered,  if  he  dies  in  Uie  vacation  tinie, 
and  the  warrant  of  attorney  was  executed  before 
the  vacation,  judgment  may  be  entered  ao;  daj 
before  the  essoign  day  of  the  ensuing  Term,  at  of 
the  preceding  term,  by  making  the  day  of  appear- 
:  ance  on  any  day  in  the  preceding  Term,  rabiequeiit 
1  to  the  day  on  which  the  warrant  was  eiecnied.* 
'  It  seems,  therefore,  that  the  day  of  appearoeeeo. 
tered  is  in  the  discretion  of  the  officer  ofttteeoart. 
It  is  not  like  a  eontinuuioe,  an  act  of  tke  conn 
appearing  on  the  record.  It  is  now  too  late  to  hoU 
that  judgments  do  not  relate  to  the  first  day  of  die 
Term  in  which  they  were  obtained,  and  it  vonld  in- 
troduce a  novelty  in  practice.  The  Excheqaa 
does  just  what  the  other  coorts  dt^  at  I  bare 
poiuteil  out,  and  therefore,  upon  these  giooodi 
this  exception  must  be  allowed. 


ROLLS  COURT. 

Blau  v.  FnsncH. 
FuLTOH,P«lifio)wr,FABBAH,iZ^fpow£m(^iV!M.I& 

3&4  Vice.  105,  S.23. 
Judgment  C^editor^Pettlion^CharginfOrdtr— 

Payment  of  Mowy. 
Where  a  charging  wder  hae  been  ei^uuilga 
Judgment  credUar  monjunde  nporfarf  to  s 
creditor  in  a  caueet  me  dourt,  ti^tere  fAtreifM 
controvengf  aeto  the  right  of  the  felitioiur  to  At 
fund  ehmrgedf  wiU  direct  the  ^$»d  to  iipeid 
to  him  wilnoiU  a  heingjUed. 
Semble,  that  where  Otere  is  a  cot^liet  tf  ryib, 
<&«  fund  wiU  not  be  traneferred  upon  jnofMs. 

This  was  an  application  that  two  sums  of  itod, 
which,  by  an  order  bearing  date  the  IStli  da;  of 
February,  1648,  and  made  in  the  cause  of  Bakt 
ff.  jyrewA,  bad  been  transferred  to  the  wpinte 
credit  of  the  rtapODdent  Tama,  •  raportsd  crediiw 
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in  the  cawe  of  Slakt  v.  Ffimdit  might  be  paid 
to  FuUon»  the  petitioner,  Aod,  by  ao  order 
bearing  daAe  the  iSlh  of  January,  1848,  made  In 
the  matter  of  Fulton,  petitioner,  and  Farran,  re- 
spondent, the  interest  the  respondent  in  tbe  fund 
standiiv  to  the  credit  of  the  cause  of  Blatu  v. 
■fJ^wMcA,  was  under  the  3  &  4  Vic.  c.  105>  charged 
with  payment  (tf  two  judgment  debts  due  to  the 
petitioner,  and  upon  tbe  1 2th  of  February,  1848, 
the  charging  order  was  made  absolute. 

By  the  said  order  of  tbe  19tb  of  February, 
1848»  made  in  the  cause  of  Blakt  v.  Ffrmcht  the 
sum  of  £977.  2b.  7d.  was  directed  to  be  trans- 
ferred to  the  separate  credit  of  William  Farran,  the 
respondent. 

Hamii^  Smytht, — Tbe  question  in  this  case  is, 
wh^her  the  petitioner  is  entitled  to  have  this  sum 
paid  out  six  months  after  the  charging  order  was 
made  absolute,  without  filing  a  bill.  By  tbe  3  &  4 
Vic  c  105,  8,  £3;  it  is  enacted  that  such  charging 
order  shall  entitle  the  judgment  oreditor  to  all  such 
remediea  as  he  would  liave  hem  entitled  to  if  such 
diarge  had  been  made  in  his  fiivonr  by  the  judg- 
ment creditor."  Tbe  Innguage  of  the  act  gives  the 
party  tbe  same  benefit  as  if  the  fund  had  been 
chained  in  his  favour  by  the  owner.  The  case  uf 
Bm-kM  V.  Burke,  (7  X.  E.  R.  174,)  U  directly  in 
point,  and  the  order  to  transfer  the  fund  was  there 
made  upon  motion.  Whitfieid  v.  Prickett,  (13  Sim. 
259,)  is  not  an  authority  against  this  motion.  That 
and  the  other  English  cases  all  proceed  on  the  prac- 
tice, that  it  is  not  the  course  to  pay  out  money  to  an 
assignee  of  a  fund  upon  motion,  unless  by  consent  of 
the  assigDor.  In  this  country,  however,  the  practice 
is  di fieratt,  for  upon  an  ordinary  motion  to  pay  out 
funds  pursuant  to  an  allocation  report,  it  is  usual 
to  entertain  motions  upon  behalf  of  persons  to 
whom  fuuds  have  been  assigned,  or  in  whose  favour 

they  have  been  charged.    In  the  case  of  , 

petitioners,  and  Brklgeman  respondent,  uureported, 
upon  application  by  the  judgment  creditor  (of  a 
party  who  was  tenant  for  life  of  a  fiiud  ia  court)  for 
a  receiver,  or  to  have  the  dividends  paid  out,  it 
was  orderad  that  the  dividend  should  be  paid  to 
the  judgment  oreditor  in  satisfaction  of  his 
demand. 

Jiichartt  Armttrong  contra. — It  must  be  ad- 
mitted that  this  court  has  been  in  the  habit  of 
substituting  equitable  assignees  of  a  fuad,  and 
mailing  the  payment  to  them  of  monies  allocated  to 
tbeir  assignor  i  but  this  practice  appears  not  to  be 
vrarrauted  except  by  consent.  The  practical  in- 
convenience of  partiogwith  afund,  in  which  parties 
niay  be  interested  w^  are  not  before  the  court,  is 
mtmifest,  and  a  motion  should  not  be  devated  into 
a  hearing  of  a  caus^  and  a  settling  of  rights  and 
priorities  of  different  claimants  to  a  fund.  When 
Surke  V.  Burke  was  decided  in  1844,  Whitfield 
V.  Prickett  was  not  before  the  profession,  the 
report  not  haviog  been  published  till  1 846,  and  the 
same  observation  applies  to  the  manuscript  case 
cited.  In  WeaiaU  v.  Letlie  reported  in  a  note  to 
Neate  v.  Pink  (15  Sim.  453),  in  which  a  lady 
entitled  to  an  annuity  which  the  receiver  in  tbe 
cause  was  directed  to  pay  her,  charged  it  with 
the  repayment  of  £100  lent  to  her  by  one  Cjirter, 
who  presented  a  petition,  praying  that  the  re> 


cetver  might  be  directed  to  pay  him  £100  out 
of  the  moneys  coming  to  the  annuitauL  The  Vice- 
Chancellor  held,  that  as  the  lady  appeared  by 
counsel  and  opposed  the  petition,  be  had  no  juris- 
diction to  make  the  order ;  but  that  a  bill  must  be 
filed.  Newton  v.  Aahew  MS  Jur.  766),  shews  that 
Whitfield  v.  Prickett  is  law  in  England,  and  sup- 
ports Lord  Langdale's  reading  upon  the  cor- 
responding statute  in  England,  and  the  jurisdiction 
under  it.  In  the  present  case,  the  petitioner  is 
under  obligation  to  other  persons  to  pay  them  out 
of  the  fund  now  sought  for. 

The  Masteb  of  the  Rols. — In  this  case,  on 
the  18tb  of  January  last,  a  conditional  order  had 
been  made,  that  certain  stock,  which  has  subse- 
quently been  transferred  to  the  separate  credit  of 
the  respondent,  by  an  order  made  in  the  cause  of 
Blake  v.  FfrencK  should,  under  tlie  23rd  section  of 
the  3rd  &  4th  Vic.  cap.  105,  stand  charged  with  the 
petitioner's  demands.  This  conditional  order  was 
made  absolute  on  the  1 2th  of  February  following, 
the  Master  having,  in  tbe  interim,  made  bis  alloca- 
tion report,  dat^  the  24th  of  January.  1  may 
here  remark,  according  to  a  case  decided  in  the  Court 
of  Exchequer,  the  conditional  order  was  irregular ; 
for  that  court  will  not  make  a  charging  order  be- 
fore an  allocation  report  has  been  made,  and  I 
think  that  practice  is  convenient,  but  it  does  not 
apply  in  this  case,  for  there  has  been  no  applica- 
tion to  set  aside  the  order,  though  more  than  six 
months  have  elapsed  since  tlie  charging  order. 
In  this  case,  the  owner  is  interested  in  supporting 
the  order,  for  a  much  larger  sum  is  due  to  Mr. 
Fulton  than  the  sum  sought  to  be  transferred;  but 
it  is  said,  I  have  no  jurisdiction  under  the  act  to 
order  this  stock  to  be  transferred,  and  that  a  bill 
nmst  be  filed  for  that  purpose.  The  cases  of 
Whitfield  V.  Prtdeett  and  Newton  v.  Atkew,  have 
been  cited  in  support  of  that  position.  At  page 
768  of  the  report  of  Newton  v.  Aekew,  In  1 2  Jurist, 
Lord  Langdale  expresses  himself  of  opinion,  that 
the  charging  order  is,  in  effect,  a  atop  order,  and 
nothing  more.  When  the  late  Master  of  the  Rolls 
decided  the  case  of  Burke  v.  Burke,  the  case  of 
Whitfield  V.  Prickett  was  not  before  him,  not  being 
then  reported,  and  the  difficulty  I  have  in  this  case 
is  to  reconcile  these  decisions.  I  think,  however,  the 
best  course  to  adopt  is  to  follow  the  decision  of 
the  late  Master  of  the  Rolls  iu  Burke  v.  Burke  ; 
and,  on  considering  the  23d  section  of  the  act, 
I  have  no  doubt  he  was  right,  for  in  this  court 
I  am  constantly  asked,  on  cross  motions,  to 
make  sub-allocations.  Now,  if  this  be  not  the 
habit  in  England,  the  casea  are  quite  recon- 
cileable.  It  is  argued  I  am  not  to  g^ve  this 
charging  order  more  effect  than  if  the  peraon  him- 
self charged  it,  but  am  I  to  hold  tbat  it  is  not  to 
have  as  much  effect  ?  There  is  no  question  to  be 
decided  between  the  parties  in  a  suit,  if  it  were  in- 
stituted, there  being  no  controversy  about  rights. 
I  think  it  is  better  for  the  suitors  of  this  court  to 
abide  by  the  practice  as  laid  down  in  Burke  v. 
Burke,  and  if  tbe  practice  of  sub-allocation  be  not 
the  practice  in  England,  tbe  cases  are  quite  recon- 
citeable.  I  wish  it  to  be  distinctly  understood  that 
if  there  were  a  conflict  of  rights,  I  do  not  decide 
that  a  bill  should  not  be  filed  j  and  I  do  not  wish 
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that  this  case  should  be  made  a  precedent  for  a 
slmilflr  role,  nnder  such  a  state  of  facts. 

OTd€r  in  temti     th*  notict, 

EQUITY  EXCHEQUER^Trwitt  Teem. 

PUTLAND  V.  EVAHS.  ^eC.  5. 

Pertonal  Intgrrogatorietf  I15t&  Order. 

The  Court  uriU  wi,  in  generalt  interfnv  with  ih« 
ditcretion  given  by  the  ll&th  Order  to  the  Re- 
membrancer, as  to  the  aeamination  of  parties  by 
interrogatories  in  the  office. 

Mara  moved  that  the  defendant,  Evans,  might  be 
at  liberty  to  exaAiine  Mrs*  Putland,  the  plaintiff, 
on  personal  interrogatories,  notwithstanding  the 
refusal  of  the  officer  to  permit  iu  it  appeared  that 
the  Remembrancer  in  the  office  had  named  a  day 
up  to  which  Mrs.  Putland  might  be  examined  in 
the  manner  now  appfied  foTi  affd  thatlfae  defendant 
had  allowed  that  time  to  pass.  It  was  farther 
sworn  that  her  evidence  was  material,  and  coatd 
not  be  replaced  by  that  of  any  other  person. 

Longfield,  Q.  C. — The  Remembrancer  Icnows  all 
the  facts,  and  has  refused  this  application,  and  the 
order  gives  no  appeal  to  the  court.  The  court 
certainly  ought  not  to  interfere^  as  it  was  evidently 
intended  that  the  Hemembrancer's  decision  on  such 
points  should  be  flnnh 

Richards,  B. — This  is  an  appeal  from  the  deci- 
sion of  the  Remembrancer,  upon  a  matter  purely 
within  his  jurisdiction  and  discretion.  The  general 
rule  provides  that  the  Remembrancer  shall  have 
power,  at  any  time  be  sees  fit,  to  direct  such  an 
examination  as  the  present ;  apparently  intending 
that  the  matter  should  remain  constantly  io  hS 
discretion.  I  do  not  say  that  we  should  not  luve 
jurisdifdon  to  interfere  under  very  special  cireum- 
stauces,  but,  before  we  so  iuteriere,  we  must  see 
very  special  drcumstances.  In  this  case  we  have 
not  heard  sufficient  to  induce  us  to  ioterfere  with 
(he  officer,  the  more  especially  as  he  is  intimately 
acquainted  with  the  cause,  and  can  order  tlie  ffita- 
miuation  at  any  time  he  sees  fit* 


HoRT  V.  Blooscfisld. — Dee.  17. 

Practice — Liberty  to  Creditor*  not  partie$  to  euU 
to  come  in  and  prove.    Clarke  v.  Jestapt 
(10 1.E.  R.  40,)  dissented  from. 

•4/2^  the  report  and  JSmU  decree  in  the  anue,  the 
court  will  notj  at  the  inttance  of  the  plaint^ 
grant  liberty  to  Judgment  crediton  to  come  tn 
and  prove  their  demands,  with  permission  to 
obfect  to  the  accounts  and  proceedings  already 
hadt  unless  upon  consent  of  all  the  creditors. 

Robert  Johnston,  on  behalf  of  the  plaintiff, 
moved,  that  notwithstuiding  the  report  end  final 
decree  in  this  cause,  certain  judgment  creditors  of 
the  defendant  and  iuheritor  of  the  lands  decreed  to 
be  sold  might  be  at  liberty  to  prove  their  demands, 
The  notice  was  in  the  predse  terms  of  that  In  the 
case  of  Clarke  v.  Jeesop  and  others  (10  I.  £q.  R. 
40).  The  bill  had  been  filed  previously  to  the  new 
rules,  and  the  various  judgment  creditors  had  not 
been  made  parties.    Neither  the  judgment  credi- 


tors, nor  any  of  the  defendants  in  the  cause,  ap- 
peared, on  the  motion.  Counsel  relied  on  the 
authority  of  Clarke  v.  Jessop  (10  L  Eq.  R.  40), 
and  Gillespie  v.  Alexander  (3  Rosa.  196),  referred 
to  in  the  judgment  in  that  case. 

LEFaoY,  B. — With  great  respect  to  his  honour 
the  Master  of  the  Rolls,  the  case  of  GiUespie  v. 
Alexander  cannot  be  relied  upon  as  wanraniing  faia 
ruling  in  Ctarka  v.  Jeesop*  The  eflhct  of  the 
decree  in  the  case  before  Lord  Eldon  was — not  to 
undo  any  thing  that  had  been  done  in  the  prencms 
stage  of  the  suit,  but  to  leave  matters  io  etatuquo — 
but  here  non  conetat,  that  some  of  these  cr«litc>rB 
may  not  prove  charges  prior  to  those  alreadsr 
ported,  and  thus  unsettle  the  entire  proceedii^  To 
grant  this  application,  would  be  to  make  a  decree 
upon  motions.  Perhaps,  if  all  the  judgntient  cre- 
ditors mentioned  in  your  notice  enter  into  a  oonaeot 
to  be  bound  by  the  previous  proceedings,  I  may 
errant  the  liberty  you  aeek,  but  eA  preeent  I  say  uo 
rule.* 

COMMON  PLEAS^MlcHAELXAS  Term. 

In  h8  Booth  and  others.— iVbv.  24th. 

Arbitration— Otete  of  Deed  of  Snbmieeioiu 

Where  a  matter  u  referred  to  etthrUrataon,  end 
complicated  matters  of  law  and  equity  are  sa- 
volved  therein,  fees  to  counsel  for  perusing-  emd 
settling  the  deed  of  submission  will  be  aliowfd  on 
the  taxation     costs  between  party  andpetrt^. 

In  this  case,  Coates,  on  the  6tb  November  last,  bad 
applied  for  an  order  that  certain  items  in  ■  bill  of 
costs,  disallowed  by  the  taxing  officer  on  taxation, 
should  be  allowed,  or  that  the  offic»^  sbould  be  di- 
rected to  review  his  taxation  ;  and  the  eourt  then 
directed  the  case  to  stand  over,  and  that  the  taxing 
fifficer  ^uld  report  on  what  groands  he  bad  dis- 
ttUowed  the  items. 

it  appeared  that  all  matters  in  ffispote  between 
the  parties  had  been  referred  to  arbitration,  and 
tliet  the  arbitrators  had  awarded  in  favour  of  the 
applicant,  with  costs ;  and,  on  taxation,  the  officer 
had  disallowed  certain  items  relative  to  the  perusal 
by  counsel  of  the  draf^  deed  of  sabmission. 

The  taxing  officer  now  made  his  report,  as  to  bis 
reasons  for  disallowing  the  above  items,  which  was 
as  follows : — "  I  disallowed  in  the  said  costs  tlie 
items  entitled  'draft  instructions  for  counael  to 
settle  deed,  5s.  4d. ;  attending  counsel  therewith, 
6s.  6d. ;  paid  his  fee,  £2  28. because  it  ie  cootrary 
to  the  practice  in  the  taxation  of  law  costa,  betweea 
party  and  party,  to  allow  any  fee  to  caaxmA  for  the 
settling  of  a  deed,  tiie  reason  of  which  I  apprehend 
to  be,  that  a  deed  Is  not  a  document  that  requires 
the  signature  of  counsel  to  g^ve  it  effect.  For  in- 
stance, no  fee  was  ever  allowed  to  couDsel  in  the 
taxation  of  costs,  between  party  and  party,  for 
drawing  a  fine  or  recovery,  or  a  deed  to  declare 
uses  thereof,  because  the  signature  of  counsel  vas 
not  required  to  those  documents.  So  in  England, 
where  the  signature  of  counsel  is  not  required  to 
declarations,  or  to  the  plea  of  the  general  issue, 
no  fee  is  allowed  to  him  for  drawing  ua  pleadingsi 

*  Figot,  C.B.,  PsDnefstbsr  and  Blohsidi,  B.B.,  wait 
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but  if  the  pleadiogs  be  special)  as  a  replication,  or 
demurrer,  the  signature  of  counsel  is  necessary 
before  the  pleading  is  filed,  and  then  a  fee  is  alway;* 
allowed  to  couDseL  In  Ireland,  where,  by  a  rule  of 
all  the  lav  courts,  every  pleading  must  be  signed 
by  oounsel  before  it  can  be  filed,  a  fee  is  always 
aUowed  to  bim  fw  drawing  declaration,  the  plea  of 
tiie  geoeral  issue,  and  every  other  pleading.** 

Coatet  DOW,  with  R.  Armttrongt  contended  that 
the  items  ought  to  be  allowed, — that  the  reasons 
asngned  in  the  officer's  report  for  disallowing  them 
were  fallacious, — that  the  deeds  mentioned  in  the 
report  meant  deeds  of  conveyance,  as  the  instances 
cited — viz.,  fines  and  recoveries,  and  deeds  to  de- 
dare  their  uses — and  thus  plainly  shewed  that  the 
£ogUBfa  pracUce  was  incorrectly  stated ;  and  al* 
tbougb  many  pleadings  in  England  do  not  require 
the  signature  of  counsel,  fees  to  special  pleaders, 
gentlemen  practising  under  the  bar,  were  always 
allowed  on  taxation, — ttiat  the  deed  of  submission 
was  Dot  a  deed  of  a  conveyance,  but  in  tbe  nature 
of  a  record,  the  foundation  of  the  prooeedings, 
and  it  wu  necessary  it  ahould  be  penued  and  fet- 
tled by  counsel,  in  order  to  the  proper  a^jurtment 
of  the  rights  of  the  parties,— 4hat  serious  qnestiona 
of  bw  and  equity  were  in  dispute  between  the 
parties  to  this  arbitration,  and  that  the  deed  of  sub- 
inisuon  required  to  be  drawn  up  with  great  care 
and  accuracy, — that  it  was  not  within  tbe  province 
of  a  solicitor,  liowever  sliilful,  to  settle  such  a  deed 
<m  bis  own  responsibility,  and  that  he  would  not 
have  been  justified  in  so  doing. 

Fii^fibbon,  Q.C^  contra,  resisted  the  application, 
and  iunsted  that  the  items  were  properly  dlsal  - 
lowed, — that  the  deed  of  submission  was  not  spe- 
cial, but  of  the  ordinary  character  of  deeds  of  this 
kind, — that  it  wu  unnecessarily  pndix,  the  facts  of 
tbe  case  not  requiring  any  special  deed,  and  that  it 
might  have  been  drawn  In  a  much  more  concise 
form, — that  if  one  pv^  efaoae  to  employ  counsel 
Co  settle  his  deeds,  it  was  done  fw  Ida  own  satis- 
factioB,  and  that  they  had  no  reason  for  burdening 
others  with  costs  unnecessarily  incurred. 

Psa  CuiUAM. — This  drafl  deed  is  not  a  mere 
formal  copy  to  be  signed  by  counsel,  but  appears 
to  have  been  carefully  and  laboriously  altered,  and 
the  other  parties  acquiesced  in  this  deed.  We 
think  it  right  to  allow  the  fee  for  perusing  it,  but 
in  doing  so  we  do  not  mean  to  interfere  with  the 
geoeral  mle  set  out  in  the  Master's  report. 

No  oesto  to  either  party. 

PuHDxaoAST  c  LoBD  Glsngau.. — Nov.  25. 

jSher^^It^brmal  return  of  Fi.  Fa. 

a  writ  ofjL  fh-the  SherW  returned  the  delivery 
of  prior  write  to  hie  predeceseor  and  to  himeeifi 
setjeure  fry  the  predeceseor,  in  tohoee  kande  gooda 
remained  for  vfant  of  butfert;  and  that  there 
toere  not  any  other  goode  and  chattele  wi^in  hie 
baiiiwick  at  the  time  of  the  deUeery  to  Am  of  the 
ouid  annejred  writ,  or  at  any  time  since,  whereout 
ha  eomtd  levy  the  turn  mentioned,  or  any  port 
tiuroof.   HM  a  had  return, 

J,  B.  Murphy^  on  behalf  of  the  plaintifi*,  ap- 
plied for  an  order  that  tbe  Sheriff  for  Uie 


county  of  Tipperary  should  amend  his  return 
to  a  writ  of  ^  Ja^y  on  the  ground  that  the  said 
return  was  insular,  informal,  and  defective. 
The  /V.  Fa.  was  delivered  to  the  sheriff  on  the 
23d  of  October,  1 648, '  returnable  on  the  2d  of 
November,  and  was  indorsed  to  levy  the  sum  of 
£1066.  lis.  4d.,  besides  damages  and  costs.  To 
this  the  sheriff  made  a  return,  stating  tliat  on  the 
15th  of  February,  1847,  and  before  the  delivery 
to  him  of  the  said  writ,  a  certain  other  writ  of  Fi. 
Fa.  against  the  goods  and  chattels  of  the  same 
defendant,  at  the  suit  of  the  Governor  and  Com- 
pany of  the  Bank  of  Irelnnd,  marked  for  the  sum 
of  £1,119,  and  returnable  on  the  15th  of  April, 
then  next,  was  delivered  to  Lord  Suirdale,  his  pre- 
decessor in  office.  That  on  the  1 2th  of  November, 
1647,  and  before  the  delivery  to  him  of  the  said  writ, 
a  certain  other  writ  of  Fi.  Fa.  agRinst  the  goods  and 
chattels  of  the  same  defendant,  at  the  suit  of 
Timothy  George  Adams,  marked  for  the  sum  of 
£667.  10s.  3d^  and  returnable  on  the  19th  day  of 
November  then  next,  was  also  delivered  to  his  said 
predecessor.  Thaton  the  31st  of  December,  1647, 
and  before  tbe  delivery  to  him  of  the  said  writ,  a 
certain  other  writ  of  Fi.  Fa,  against  the  goods  and 
chattels  of  the  same  defendant,  at  the  suit  of  John 
R.  Byrne,  marked  for  the  sum  of  £381. 128.  lOd., 
and  returnable  on  the  11th  day  of  January  then 
next,  was  also  delivered  to  his  said  predecessor. 
And  that  on  the  6th  of  January,  1848,  and  before 
the  delivery  to  bim  of  the  said  writ,  a  certain  other 
writ  of  Fi.  Fa.  against  the  goods  and  chattels  of 
the  same  defendant,  at  the  suit  of  Hugh  O'Cal- 
laghan,  marked  for  the  sum  of  £870.  2s.  5d^  and 
returnable  on  the  1 1th  of  January  then  next,  was 
also  delivered  to  his  said  predecessor.  That  six 
other  writs  of  Fi.  Fa.,  at  the  suit  of  other  persons, 
against  the  same  defendant,  had  been  delivered  to 
himself  before  the  delivery  of  this  writ,  and  that 
on  tbe  2Sd  of  October,  1846,  the  writ  at  the  suit 
of  the  present  plaintiff  was  deliv»«d  to  him,  and  the 
return  then  concluded  as  follows : — "  and  I  further 
certify  that  by  virtue  of  the  said  four  first-mentioned 
writs,  and  according  to  the  priorities  thereof  re- 
spectively, the  said  Richard,  Lord  Suirdale,  my 
predecessor  in  office,  took  and  seized  the  following 
goods  and  chattels  of  the  said  Earl,  to  wit,  200 
sheep,  20  cows,  14  horses,  3  carriages  and  harness, 
and  a  quantity  of  household  furniture,  of  the  amount 
and  value  of  £800,  and  that  these  goods  and  chat- 
tels remained  in  the  hands  of  the  said  Richard, 
Lord  Suirdale,  for  want  of  buyers,  and  that  the 
said  Earl  had  not  any  other  good^  or  chattels 
within  any  bailiwick  at  the  time  of  tbe  delivery  to 
me  1^  the  said  annexed  writ,  or  at  any  time  since, 
whereout  I  could  levy  the  sum  therein  mentioned* 
or  any  part  thereof.  This  return  is  defective  ;  it 
is  argumentative  and  uncertain.  It  should  have 
stated  in  positive  terms  that  the  defendant  either 
had,  or  had  not,  goods  in  the  sheriff's  bailiwick. 
From  this  return  it  cannot  be  concluded  whether, 
in  point  of  fact,  there  were  any  goods  which  the 
sheriff  could  have  seized.  If  there  were  not  any 
such  goods,  the  return  should  have  been  nu/fa  bona. 
If  there  were  any  such,  he  should  have  seized  them, 
so  as  to  have  given  us  an  opportunity  of  issuing  a 
venditioni  exponas,  selling  tbe  goods,  and  out  of 
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the  fMTOceeds  paying  off  the  demands  on  other  writs, 
aeocwding  to  their  priorities.  This  retam  is  dearly 
bad  aecordinff  to  the  authorities.   In  Lorick  v. 
Crowder,  (8  B.  &  C.  132),  it  was  decided,  first, 
that  goods  seized  by  a  former  sheriff,  and  not  sold 
after  considerable  delay,  should  have  been  seized 
by  tlie  subsequent  sherifi*,  under  a  writ  subsequently 
delivered  to  him ;  secondly,  tliat  where  the  second 
writ  was  delivered  to  the  sheriff,  and  he  found  that 
the  officers  of  the  former  sheriff  were  in  posses- 
sion, it  became  his  duty  to  inquire  by  what  authority 
they  were  there ;  and  thirdly,  that  the  possession 
of  the  former  sheriff  is  no  more  than  the  possession 
of  any  third  person  under  a  bill  of  sale.    And  In 
the  same  case,  Bayley,  J.  says,  **  There  cannot  be 
any  doubt  that  these  goods  were  liable  to  the  plain- 
tiffs execution.    Where  a  plaintiff  sues  out  execu- 
tion, and  seizes  under  a  Jlmfadat  the  goods  of 
his  debtor,  and  sufiers  them  to  remain  long  In  the 
debtor's  hands,  a  subsequent  execution  creditor  may 
treat  the  goods  as  the  goods  of  the  debtor.  The 
only  question  is,  does  the  change  of  sheriff  make 
any  difference  ?  and  then  he  proceeds  to  say  that 
the  second  sheriff  should  have  asked  to  see  the 
warrant,  and  when  he  found  from  its  date  that 
there  had  been  gross  delay,  he  should  have  treated 
the  first  execution  as  fraudulent  and  void,  end  have 
seized  the  goods.  Patfne  v.  Drewe,  (4  East,  522,) 
is  also  an  authority  for  this  point.    Then  there  is 
no  difficulty  as  to  the  form  of  the  action.  In 
Chambers  v.  Coleman,  (9  Dow.  P.  C.  588,)  where 
the  dreumatances  were  similar  to  those  of  the  pre- 
sent case,  the  sheriff  having  recited  in  order  a 
number  of  writs  previously  ddivered  to  him  against 
the  same  defendant  returned,  that  by  virtue  of  the 
said  several  writ$t  and  according  to  the  priori^ 
thereof,  he  had  seized  the  goods  and  chattels  of  the 
defendant,  and  that  they  remained  in  his  hands  for 
want  of  buyers.     The  sheriff  here  might  have 
adopted  that  form,  but,  at  all  events,  the  present 
return  is  informal  and  bad. 

D.  Lynch  and  J.  Penne^ther,  contra. — This 
return  is  perfectly  good  and  valid,  and  the  only 
one  which  the  slieritf  could  have  made  under  tlie 
circumstances,  and  it  is  the  one  which  is  most  for 
the  benefit  of  the  execution  creditor.  The  case  be- 
fore Lord  Tenterden  was  the  case  of  a  false  return. 
The  question  there,  was  not  whether  the  return 
was  good,  but  whether  it  was  bond  fide.  Here 
there  is  no  all^tion  that  the  return  is  fals^  and, 
if  it  be  true,  it  is  good  on  the  face  of  ft.  The  case 
cited  from  9  Dow.  is  an  authority  for  the  present 
return.  The  return  there  was  idenUcal  with  the 
present  return.  Under  all  the  rules  of  this  court, 
the  return  must  be  taken  to  be  true.  f7>ofteWy, 
C,J. — That  is  the  very  ground  fur  this  application 
that  the  return  being  true  is  informal.)  No  other 
return  could  be  here  made.  The  legal  effect  of  this 
return  is  the  same  as  if  the  Sheriff  had  returned  that 
he  himself  bud  seized  the  goods  under  the  former 
writs,  and  that  they  were  in  his  hands  for  want  of 
buyers.  And  the  plaintiff  cannot  be  prejudiced 
in  any  way,  for  it  appears  that  there  is  only  £800 
worth  of  goods,  and  tliat  there  are  prior  executions 
to  the  amount  of  £3000.  This  return  is  fully 
warranted  by  precedent. 

Fes  CuHUM^The  authority  of  the  case  before 


Lord  Tento^en  is  too  ttroog  for  yon  to  itn|gb 
against.    The  sheriff  mnat  amend  Us  rebm. 

Ofdetpwmd, 

EXCHEQUER  OF  PLEAS. 

AssioNGB  OP  Browne  v.  Bbowkr.— Am:.6&)1 

Practice — Atofmmenl  of  judgnmt  Ampm 
of  lnMlven.i — C^kms. 

Where  a  judipavni^  A»  pmpetfyf  «f  niuflmi 
couutee,  it  vetted  in  hit  aes^nee  wider  At  M 
vent  Act,  the  court  wUi  direct  an  aat^tmat^ 
the  latter  to  a  third  partly  to  be  chtoJWhM 
the  judgment  having  been  revived  i»  ^tmf 
the  attignee  of  the  intolvent, 

W.  Brereton  moved  that  the  oflker  Aodikt 
libor^  to  enrol  the  memorial  aarigniDCiit  tl  t 
ja^ment  under  the  following  oticoiaitaoca.  Ik, 
conosee  of  the  ju^nwot  had  beeanieiDKdTcot,irf| 
the  assignee  had  oontracted  to  aei^n  the  jodpi^ 
but  the  officer  refused  to  enrol  the  mcMriil^ 
assignment  withoat  the  spedal  order  of  U 
Court. 

Lefbot,  B.  baring  intiaiated  a  doabt,  «Uv 
the  proper  course  would  not  hare  bm  (v^ 
insolvent's  assignee  to  revive  the  jodgmot,  n| 
thus  bring  himself  into  privity  witb  ibe 
directed  the  case  to  stand  for  the  fall  CooH. 

Nov.  24. — Brereton — The  effect  of  liie  ln» 
Act  is  to  vest  the  l^al  and  equitable  utile  iiui 
judgment  in  the  assignee,  and  the  act  give*  tia  4 
perfect  a  legal  title  as  any  revival  bj  lorf  wa 
could  confer.    Where  a  judgment  wMisififJ* 
new  trustees  under  1  W.  4,  c.  60,  tbecwrdi^ 
a  memorial  of  the  assignment  to  k 
Burr^w9tv.Hogttn,(2l.L.R.3SB).  (Wih- 
cited  CoUit  V.  JfaAoa,  (Jones,  138,  S.C.  3LU 
3.  144,)  in  which  eaae  the  Bauken' Aat,St  &^ 
c.  14,  was  held  to  vest  a  jadgmest  kg^J  <i" 
trustees,  without  a  memorial  enrcdled. 
Jf*Aion,(lJ.&Sy. 347-8.)   The iioiftm[«M 
in  the  Queen's  Bench  is  to  ennil  sack 
as  a  matter  of  course. 

PiooT,  C.  B.— My  difficulty  at  fim  «n-f  W 
the  terms  of  the  second  section  of  9  G«o  ^<  ^ 
which  seems  to  contemplate  that  awignea  oe?- 
who  have  become  such  by  memorisk  dal^o-'f" 
— should  have  execution,  and  the  otber 
on  the  judgment.    The  terms  of  the  fourti 
however,  seem  sufficienly  large  to  let  in 
case,  and  those  r^erred  to  in  argomeoi. 
therefore  make  the  order,  the  nisfflarial 
the  vesting  order. 

Ballzha  UmoH  v.  Wauk*— ^ 

Pleading— Tender. 

A  declaration  in  debt  contained  JwTOMi^^^ 
of  tendert  to  the  first  three,  on  M  ^ 
taken  and  found for  the  dtfendoni ;  to  *  "« 
count  was  pleaded .-— «  At  to  the  /"V*  ^ 
Uttt  count  of  the  declaration  wea/w**^"*^ 
the  said  several  sums  above  ''^"^y*^^  ^ 
above  the  said  turn*  in  the  first,  second,  vej"^ 
counts  mentioned,  the  said  ^J^^f^lg^ 
not  owe  the  same,  or  any  part  rtflw/t 
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plmnt^,  in  manner  and Jbrm  «f  the  eaid  plain' 
tiffk  have  thereof^  &c.    On  issue  on  this  plea, 
held  that  pkUntiffk  shotdd  have  sheton  debt  bejfond 
the  sttnu  contained  in  the  first  three  counts. 
JVhtredefsndmnt  told  plaintiff's  <^entOuU  an  amount 


ant's  son  sat  down  irithout  producing  it.  It  further 
appeared,  that  on  the  next  day,  which  was  Sunday, 
a  regular  tender  was  made  to  the  collecCor»  who 
refused  the  money,  on  the  ground  he  had  pre- 
viously assigned.    A  document  under  the  hand  of 


than  sufficient  to  cover  the  demand  was  in  the  secretary  to  the  Poor  Law  Commisrionera  waa 


a  d«A  im  the  room,  and  desired  his  son  to  Aamf 
the  ainousU  to  dte  agent  s  and  the  eon  rose  to  do 
Mt  hut  Jpot  interrupted  ^  the  ^gent,  saywg,  that 
he  would  not  at  ul  take  the  money,  as  a  third 
hedjorbidden  Attn  to  do  so.  This  refusal 
dispensed  wiA  the  necessity  of  producing  the 
MOMW,  either  m  number  or  specie. 
Hdd  auo,  that  evidence      such  a  transaetion  was 

sufficient  to  euppmrt  a  plea  of  tender. 
Qu.  Whether  the  consent  of  the  Poor  Law  Com- 
missiomers  to  an  action  jot  nUes,  as  required  by 
6^7  Vie.  c  B%  s.  %  shotdd  be  given  under  Aeir 
eeal  ,*  and  if  «o,  whether  a  defendant  can  avail 
himeelf  of  the  nott-proAcfion      nic&  saoUd 
assent  at  the  trial. 
Qu.  Whether  a  tender  of  rates  to  a  coUector  on  a 
Sumdsgf  ie  a  good  tender.   Sendtle,  a  tender  to  a 
rmteeoUeetor,  whose  ojmointment  continues,  binds 
the  guar^mme,  ^oe^h  they  mmf  have  espres^y 
ordered  him  not  to  Mee  the  money. 
Thw  waa  an  action  of  debt  Ivoaght  by  the  Gnar- 
dians  of  the  Batlina  Unioa  againat  the  defendant, 
aa  immediate  leasor  of  certain  tenements  within  the 
anion,  of  less  annual  valne  than  £4.   There  were 
four  oooDte  in  the  declaration,  of  which  the  6rst 
was  for  sums  due  out  of  the  division  of  Crossmo- 
Una;  the  second  and  third  for  two  separate  rates 
in  the  divirioo  of  Bingbamstowii;  and  the  fourth 
for  £50  for  rates  due  out  of  lands  in  the  union 
generally.  The  bill  of  particulars  claimed  X43  10s. 
To  the  first,  second,  and  third  counts,  the  defendant 
pleaded  separate  pleas  of  tender ;  and  to  the  fourth, 
**  as  to  the  sum  of  £50  in  the  fourth  oount  men* 
tioned,  rendue  of  the  said  several  sums  above 
demanidedt  over  and  above  the  said  sums  in  the 
first*  seoottd,  and  third  counts  in  said  declaration 
mentionedf  the  Mud  defendant  aays  he  does  not  owe 
the  tame,  or  any  part  thereof,   But.    Issue  waa 
joined  upon  all  the  pleaa  i  and  the  defendant 
paid  into  court  £43  lOa,  on  the  pleae  of  tender, 
being  tbe  total  amount  claimed  by  the  bill  of  par- 
ticulara.    The  ease  was  tried  before  the  Chief 
Baroo,  at  the  sittings  after  Trinity  Term,  1848; 
and  on  tbe  issue  upon  the  fourth  count,  the  plaintitt' 
proved  an  offer  by  the  defendant  to  pay  a  sum  (tf 
money  on  account  of  rates;  being,  in  fact,  the 
money  daimed  by  the  first  count  of  the  dedara- 
tion.    On  the  issues  taken  on  the  second  and  third 
pleaa     tender,  the  defendant  proved  that  he  and 
hia  aoD  had  met  the  rate  coUector  in  an  hotel,  who 
npoo  bei^  questioned,  eaid  that  be  would  not  re- 
o^Te  rate  from  tbe  defendant,  having  been  in- 
atrucled  by  tbe  attwnay  of  the  guardlana  not  to  do 
ao ;  that  the  defendant  r^ned,  the  rate  due  ftom 
bim  nunt  be  under  £50^  and  that  there  waa  that 
sum  in  a  desk  of  his  in  the  room,  from  which  be 
desired  bia  aon  to  take  the  money  and  give  it  to  the 
collector,  who  could  afterwards  account  for  it 
that  the  defendant's  son  thereupon  waa  prooeedinj 
towards  tbe  desk,  bat  the  collector  aaid  he  couU 
not  ft  nil  take  the  money ;  whereupon  the  dated 


also  admittnl  in  evidence,  authorizing  the  brining 
of  the  action ;  and  also  a  draft  order  to  the  same 
effect,  initialed  by  the  Chief  Commissioner.  To 
this  evidence  the  defendant  objected,  it  not  being 
under  the  seal  of  the  Poor  Law  Commissionen. 
The  Chief  Baron,  in  hia  chai|^  left  it  to  the  jury 
to  say  whether  the  tenders  put  in  issue  bad  been 
proved,  stating  to  th«n  his  opinion  as  to  what  was 
a  legal  tender.  He  also  told  them  to  find  for  the 
plaintiff  on  the  fourth  count,  if  they  should  be  of 
opinion  that  an  admission  of  rates  being  due  bad  been 
made  by  the  defendant.  To  the  former  part  of  his 
Lordship's  chaige  the  plaintiff  objected,  and  to  the 
latter  the  defendant;  but  his  lordship  refused  to 
vary  his  charge.  The  jury  found  for  the  defendant 
on  the  pleas  oif  tender,  and  for  the  pUuntiff  on  tbe 
fourth  eoont  of  the  dedaraUon.  And  now,  pur^ 
suant  to  liberty  reserved  by  the  learned  Judge,  tbe 
objections  on  both  aides  came  on  to  be  argued. 

Joseph  ReeveSf  for  the  defendant.— We  contend, 
flist,  that  the  phdntiff  has  not  shewn  the  asaeot  of 
the  Poor  Law  Commisrioners  to  this  action,  as  be 
waa  bonnd  to  do  by  the  6  ft  7  Vto.  c.  9S^  b.2.  The 
Commissioners  of  the  Poor  Law  are  dearly  a  cor- 
poration (10  &  11  Vic.  c.  99,  a.  10),  and,  aa  such, 
can  do  no  act  without  seal  (Steph.  Comm.  vol.  3, 
p.l26);  Mai/or  of  Ludlow  v.  Charlton,  (6  M.&W. 
81o).    Besides,  the  10  &  U  Vic.  c  90,  s.  il,  ex- 
pressly provides,  that  all  rules,  regulations,  and 
orders  shall  be  made  by  them  under  their  seal.  So 
likewise  does  1  &  2  Vic.  c.  56,  s.  121.  (Pennefit- 
ther,  B. — What  right  has  the  defendant  to  avail 
himself  of  such  a  defence,  supposing  the  seal  lo  be 
necessary  ?    Can  you  distinguish  between  this  case 
and  that  of  an  action  brought  by  assignees  of  a 
bankrupt,  widiout  consent  of  the  oreditora,  whore 
it  is  settled  the  defendant  has  no  right  to  complain?) 
Lefroy,  B^The  otijeot  of  the  clause  is,  to  prote^ 
the  public  from  the  waMe  olt  thdr  funds  in  costs, 
and  not  to  protect  parties  who  do  not  pay  thdr 
rates.)  The  consent  is  made  necessary  for  the  pro- 
te<4ion  of  the  ratepayers,  of  whom  the  defendant  is 
one ;  and  also  for  the  protection  of  landlords,  to 
prevent  their  bdng  harassed  with  unnecessary  and 
expensive  litigation  in  the  superior  courts,  when 
they  might  be  sued  by  civil  bill.   The  cases,  there- 
fore, are  not  analogoua.    Secondly,  we  object,  Uiat 
the  direction  of  the  Lord  Chief  Baron  on  the  fourth 
count  was  wrong ;  for  that  he  should  have  required 
the  plaintiff  to  prove  a  demand  beyond  the  sum 
daimed  in  the  fint,  seoond,  and  third  counts,  and 
should  have  told  the  jury  not  to  find  for  tbe  plain- 
tiff unless  tbey  tbought  his  admisrim  referred  to  a 
sum  different  from  those  mentioned  in  theQ,  CW- 
pere  v.  Bides  (7  T.  R.  7st7)  ;  Taylor  v.  CoU  (3.  T. 
K.  296);  Ckurdm  v.  Day  (3  Mao.  ft  Ry.  71 ; 
1  ChiUy,  447;  Bui.  N.  P.  17a).    As  to  the  objec- 
tions ra^ed  to  tbe  evidence  of  the  tenders  in  this 
ease,  the  defendant  is  dearly  entitled  to  retain  his 
verdict.    We  proved  a  good  tender  on  Sunday, 
andihe  7  Wm.  %  e.  17,  does  not  apply  to  such 
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persons  ns  a  coltector  of  poor  rates,  Drury  v.  />e- 
jimUdnt  (I  Taunt.  181);  Sandiman  v.  Hreach 
(7  B.  &  C.  96) ;  Rex  v.  Whilnath  (7  B.  ft  C.  59ft) ; 
Scarjh  v.  Morgan  (4  M.  &  W.  270).  Even  if  tiie 
tender  was  bad,  as  beinf^  made  on  a  Sunday,  the 
coltector  should  have  objected  on  that  specific 
ground ;  and  by  not  doing  so  at  the  time,  he  has 
waived  the  objection,  Butt  v.  Parker  (2  Doed.  N.  S. 
345) ;  Polgiass  v.  Oiiwr  (2  Cr.  ft  Jer.  lb).  At  all 
events,  the  tender  proved  on  Satorday  is  quite  a 
sufficient  one. 

Whitetide,  Q.C^  with  Otway,  for  the  plainttffii. — 
The  seal  of  the  Conaroissioners  is  not  absolutely 
necessaryi  either  by  the  statutes  or  from  their 
being  a  corporation,  Mawr  of  Thetfi)rtP$  eau 
(3  Salk.  103) ;  Smith  v.  Birmingham  Gat  Com- 
pany  (1  Ad.  ft  £L  526).  And  even  if  it  were,  the 
defendant  has  no  right  to  take  advantage  of  its  ab- 
sence. As  regards  the  plea  to  the  fourth  count,  the 
principle  contended  for  by  the  defendant  may  be 
true,  when  pleas' going  to  the  cause  of  action  have 
been  pleaded  to  the  other  counts ;  l>ut  it  does  not 
apply  where  the  pleas  are  merely  in  mitigation  of 
damages,  as  is  the  case  with  a  plea  of  tender.  Here 
we  allege  that  there  is,  in  reality,  only  evidence  of 
a  dispemation  with  a  tender,  which  should  have 
been  pleaded.  Such  was  the  plea  in  Dimglat  v, 
Patrick  (3  T.  R.  684).  The  cases  on  bills  of  ex- 
change, in  which  notice  Is  necessary,  are  precisely 
in  point ;  and  in  them  an  allegation  of  notice  wilt 
not  be  proved  by  evidence  of  a  dispensation  with 
notice,  Burgh  v.  Legge  (5  M.  ft  W.  418).  {Penne- 
<i<A«r,  B, — The  difference  is,  that  the  plea  of  ten- 
der puts  in  issue  an  offer  of  payment ;  and  if  the 
formality  be  dispensed  with,  may  be  proved  by  any 
evidence  shewing  that  fact.)  {Lrftoy^  B. — Pre- 
cisely so;  for  ill  those  cases  you  meution,  they 
relied  on  notice  in  pleading,  and  proved  a  waiver 
of  it;  whereas  here  they  plead  a  tender,  which  the 
dispensation  with  the  mere  formality  enables  them 
to  prove.)  It  appears  from  the  evidence  that  at 
the  time  the  supposed  tender  was  made,  the  col- 
lector had  been,  so  far  as  that  sum  was  concerned, 
discharged  from  his  office  of  agent  to  the  guardians, 
and  they,  therefore,  were  not  bound  by  the  transac  • 
tion  with  him.  (Pigott  C.B. — The  collector  was  not 
dismissed,  but  was  ordered  to  refuse ;  is  not,  there- 
fore, his  refusal  tiie  refusal  of  the  guardians  ?) 
Counsel  relied  on  Dickinson  v.  Shee  (4  E»\t.  67); 
Iltomas  V.  Evan*  {10  East.  lOl)  i  PhuUpt  v,  Jnnet 
(4  CI.  &  Finn.  234)  ;  Krone  v.  Arnold  (7  Uoon, 
59) ;  BeUerbie  v.  Vavis  {H  Camp.  70). 

Richard  Reevet.  for  defendant,  was  not  called  on. 

FiouT,  C.B.— We  are  all  of  opinion  that  the 
verdict  fur  the  defendant,  on  the  pleas  of  tender, 
should  stand ;  and  that  the  verdict  for  the  plain- 
tiff', on  the  fourth  count,  should  be  set  aside-  As 
regards  the  pleas  of  tender,  a  great  deal  has  been 
urged  upon  us,  and  we  have  been  asked  to  re- 
consider what  we  are  inclined  to  bold  as  settled 
law  ;  viz.,  thut  a  pnrty,  to  whom  money  is  offered, 
may  dispense  with  the  actual  production  of  it,  or 
the  offVr  of  the  precise  amount,  and  by  such  dis- 
pensation make  an  otherwise  informal  tender  good. 
Such  being  the  law,  the  evidence  that  went  to  the 
jury  in  this  case  waa  quite  sufficient  to  ahow  that 
there  had  been  an  oll'er  by  the  defendant,  and 


such  a  waiver  by  the  conector,  of  the  actoil 
production  of  the  money,  as  we  hold  to  be 
sufficient  evidence  to  support  s  plea  of  tto 
der-  But,  then,  it  is  questioned,  whether  thi 
authority  of  the  collector  was  not  at  an  txA  «  ' 
the  time  of  the  tender,  and  that  therefore  the  tender 
to  the  collector  does  not  affect  the  guardians,  there 
being  no  connexion  between  him  and  them;  aodit  ' 
has  also  been  argued  that  the  tender  should  bare  i 
been  made  in  the  collector's  office.  But  erea  if  ' 
the  guardians  had  duly  attempted  to  withdraw  ^ 
authority  of  the  collector,  I  should  have  fboDj 
some  difficulty  in  allowing  that  audi  wilhdm^ 
would  be  sufficient  to  vitiate  the  present  lenjd 
It  would  lead,  I  think,  to  muchcolloMTe  aDdop! 
pressive  conduct  if  it  were  allowed  that  the  ed- 
lector  might  receive  from  one  person,  and  rejeti 
from  another.  It  is  a  mistake  to  suppoie  thit  tbe 
collector  is  an  agent  of  the  guardians,  rohutjnili 
retained,  and  whom  they  may  direct  and  order  it 
their  pleasure.  The  collector  is  appointed  tty 
virtue  of  the  act  of  parliament,  and  derirei  lui 
authority  and  functions  from  its  enactments,  more 
than  from  any  orders  or  directions  of  the  gmrdiui; 
and  it  is  his  duty,  at  all  reasonable  times,  to  recntt 
payment  of  the  rates,  whether  in  his  office oroM. 
It  would  be  most  dangerous  to  say,  that  if  iL( 
guardians  choose  to  rectrive  money  from  one  penon, 
and  not  from  another,  that  a  tender  by  thentepivtr  ! 
to  the  person  lawfully  authorized  to  reenveihaH'int 
protect  hiui  from  the  consequences  of  aoefawRH^ul 
conduct.  Here,  however,  there  is  no  uffineni 
evidence  of  a  withdrawal  of  thecoIledor'sdutlKmiv. 
The  guardians  have  not  intimated  tber  order,  k 
far  88  appears  1  and  tio  direction  fhns  lUvrnei, 
or  other  person,  would  be  sufficient  to  iuieKere 
with  the  collector.  There  has,  thmfore, 
no  withdrawal  of  authority  shown ;  and,  even 
if  there  had  been,  1  should  be  unwilling  to  illov 
it  to  vitiate  the  tender.  As  for  tbe  tender  on 
Sunday,  we  do  not  think  it  necessary  to  coniider  it, 
as  the  jury  have  found  the  tender  on  Satanla)  to 
have  been  good,  but  we  do  not  with  to  en- 
courage money  dealings  on  the  Ssbbalh,  hi 
regards  the  question  on  the  fourth  count,  and  tbe 
plea  to  it,  we  are  of  opinion,  upon  the  caiei  citd, 
that  the  plaintiff  should  have  shewn  a  demtnd 
beyond  what  wns  covered  by  the  pleas  of  tender, 
and  that,  not  having  done  so,  the  Terdkt  m  it 
roust  be  for  the  defendant.  Upon  the  qneitiuiH 
to  the  assent  the  commisaionm  being  onderiid, 
the  case  being  decided  for  the  defeudait  ob  iIk 
other  points,  it  becomes  anneoessiry  form  not  b 
form  a  determination. 

RicBARDB,  B. — I  concur  in  the  judgment  of  ni;f 
Lord  Chief  Baron.  Without,  however,  inteiiding 
to  say,  that,  if  the  authority  of  the  collector  to 
receive  rates  had  been  properly  and  lawfnllj  tith- 
drnwn  by  the  Board  of  Gnardiaoi^  a  tendatohu 
would  then  be  valid. 

Lefbot,  B. — Without  doubt,  if  the  autboritj  of 
the  collector  were  properly  and  l^ally  witlidnvo, 
and  due  notice  of  such  withdrawal  given,  a  nibse- 
quent  tender  to  the  collector  wonld  be  ineffeetd ; 
but,  until  then,  it  would  be  extranely  incoDTeabt 
and  mischievous,  as  my  Lwd  Chief  Baroo  has 
remarked  to  deprive  tlie  public  of  the  right  of 
paying  to  Uim.  Verdia fir  JfftnAaL 


Digitized  by 


THE  IRISH  JURIST. 


COURT  OF  CHANCERY. 

HcrutAT  «.  RicaAROsoir. — Dec,  1 1, 12. 
Wiil—Codicii—RnoMHon. 

A*.fy  kit  witty  bequettthedf  otie-»ev«nth  of  a  fund 
to  &  fiiT  1^  with  remaindtr  to  her  daugh- 
ter, !hb«  residue  of  the  Jknd  was  bequeaAea  to 
the  tiaUre  of  B.  for  kfi,  with  remainder  to 
their  ehUdreut  with  an  executory  UnataUon  over 
in  default  of  diUdreny  in  M«  nafw«  erott  re- 
wunndere.  By  hit  codicU,  A.  revoked  ike  bequest 
of  one-eevetUk  to  S.  and  her  daughter,  and  de- 
ciared  hie  intention  that  they  should  take  no 
kenefit  under  kit  wilL  Held  a  revocation  of  the 
interett  of  B.  under  the  executory  limiteOion, 

Thu  oh*  came  before  the  oouit  on  exceptions  to 
tlia  Maitec'a  report.  The  qnettion  niaed  by  those 
aosptMMu  WM^  whetbo-  an  executory  devise  in  the 
nature  of  croai  remahidera,  waa  revised  bye  eodidl. 
The  Manae  repented  that  it  waa  revoked*  and  to  thia 
report  exo^»tiona  were  taken.  The  willVwhieh  woa 
my  wfaoae)  ia,  ao  far  as  materiaU  aumdently  set 
out  io  tbe  judgnent  of  the  Lord  Chancellor. 

John  Brocket  Q.C^  with  Gretton,  for  the  ex- 
ceptions, referred  to  Doedein  Dearie  v.  ffieke 
(6  Bing.  475>  S.  a  1  Moo.  &  Scott,  759) ;  Francit 
T.  CoUisr  (4  Rnss.  3S3) ;  Soach  v.  Hamea  (6  Ves. 
153);  Darlay  v.  Langworihy  (3  Bro.  P.  C.  359). 

GUmore  Q.  with  B^ighet,  Q.C,  and  J.  C. 
i^owrjr.forthereportcitedPffrtM  v.Daly(9 1.E.R. 
508) ;  Murray  v.  Johaton  (3  Dru.  &  Warr.  l43) ; 
Read  t.  Bmdchoute  (2  Russ.  &  My.  546). 

Gretaoa,  In  reply,  cited  Doe  Dem  Murch  v. 
MarchawiU  (6  Mao.  k  Gr.  613)  ;  Newman  v. 
lade  (1  y&  ft  CoL  C.  680);  Beauderk  v.  Mew^ 
(S  Atk.  167). 

Dec  12A1 — LoKD  Chakcbixob — I  have  read 
through  the  will  and  codicil,  and  tbe  ease  seems 
oue  of  aome  difficulty.  Both  docomeuts  seem  to 
have  been  prepared  with  great  care,  and  it  is  im- 
possible to  mistake  the  intention  of  the  testator. 
He  devised  his  leasehold  lands  to  trustees  therein 
named,  to  bold  upon  trust,  to  pay  certain  por- 
tions to  some  of  his  nsters  (he  having  then  six) 
and  tbe  childrm  of  a  deceased  nster,  Mary  Law- 
son  ;  he  then  disposes  of  the  surplus  of  tbe  renta 
and  profits,  but  appears  to  contemplate  that  dispo* 
tttioD  continuing  only  during  the  time  tliose  portions 
shall  remain  unpaid;  and,  afker  their  payment,  he 
bequeaths  the  rents  and  profits  as  follows : — '*  One- 
seventh  pert  thereof  to  tbe  said  Charity  Ashmore. 
during  kisr  natural  life,  and  from  and  uler  her  de- 
c«aae»  to  audi  child  or  diildren,  male  or  f<nnale, 
lawftdly  to  be  bfligotten,  aa  she  shall  leave  at  tbe 
time  ^  her  death,  abare  and  share  alike,  if  more 
Uiaa  OMh  his,  her,  or  their  heirs,  executors,  admi- 
nlstratws,  or  assigns.  One  other  seventh  part  to 
tbe  said  Amelia  Johnston  for  and  during  her  na- 
tural life,  and  from  and  af^er  her  decease,  then  to 
the  child  or  cbildreo,  male  or  female,  of  the  said 
Amelia  Johnston,  lawfully  liegotten,  whom  she 
shall  leave  at  the  time  of  her  death,  share  and 
share  alike,  if  more  than  one,  and  to  his,  her,  or 
their  heirs,  executors,  administrators,  and  assigns. 
Another  seventh  part  thereof  to  the  aaid  Elizabeth 
Walker  for  and  during  her  natural  life,  and  from 


and  after  her  decease  then  to  her  present  daughter, 
Eliza  Walker,  her  heirs,  executors,  administratora, 
and  assigns.**  The  disposidon  to  her  is  thus  differ- 
ent from  the  disposition  to  tbe  other  sisters,  giving 
an  interest  to  the  daughter  nominatim,  while  tite 
shares  of  the  other  sisters  are  given  to  their  children 
generally.  However,  this  difference  appears  to  be 
immaterial.  He  then  gives  three  other  sevenths  to 
his  sisters  Catherine,  Ann^  and  Sarah,  in  the  same 
manner  as  those  given  to  his  sister  Amelia,  and  the 
remaining  seventh  to  tbe  **  child,  or  children,  of  tbe 
said  Mary  Lawson  who  should  be  living  at  the 
death  of  the  said  testator,  share  and  share  alike,  if 
more  than  one  of  such  issue,  and  to  th«r  executors, 
adminutrators,  and  aaugns;  and  if  there  ahould 
be  but  one  of  such  issue  living  at  tbe  death  of  the 
said  testator,  and  if  but  one  cldld,  tbe  seventh  re- 
nuining  portion  to  that  one  child,  her  or  his  heirs, 
executors,  administriUors,  or  asaigna."  Then  comes 
tbe  following  clause  of  accruer  as  it  is  called,  bmng 
an  executory  devise  of  the  property,  "  and  in  case  of 
the  death  of  any  of  my  last -mentioned  sisters 
without  leaving  a  child,  or  children,  liviog  at  her 
death,  it  is  my  wilt  and  intention  that  the  share  or 
proportion  of  aucb  sister,  or  sisters,  so  dying  with- 
out any  cl^ild  living  at  her  death  shall  go  to  and  be 
received  by  the  surviving  sisters  or  sister,  together 
with  such  child,  or  children,  of  the  said  Mary 
Lawson,  who,  if  more  than  one,  are  all  to  be  con- 
sidered as  one  person,  and  to  take  but  one  person's 
share  only,  and  which  sbarea  and  proportions  are 
to  be  vested  in  my  surviving  aistera  and  the  chil- 
dren of  the  aaid  Mary  Lawaon,  for  such  estates* 
and  with  such  remainders,  and  sul^eot  to  such 
limitations  over  in  default  of  a  chilcU  or  children, 
as  are  berdn  before  apedfied,  with  respect  to  the 
original  seventh  part  ao  devised  to  tbem  respec- 
tively ;  and  in  case  of  the  death  of  any  of  the 
children  of  the  said  Mary  Lawson,  without  issue, 
then  his,  her,  or  their  share  of  tbe  said  part  shall 
be  equally  divided  among  the  aurvivors  of  tbem." 
He  then  charges  his  lands  with  an  annuity  of  £60 
for  the  said  Eliza  Walker,  the  elder,  and  a  sum  of 
£1,000  to  Eliza  Walker,  the  younger,  in  satisfaction 
ofsome  trust  money  of  theirs  misapplied  by  him;  and 
in  case  all  his  sisters,  and  their  children,  should 
die  without  issue,  be  devisee  all  the  lands  to  bia 
right  heirs ;  then,  after  some  bequests,  he  devisee 
all  the  residue  of  his  property  to  such  of  his  slaters 
as  ahould  be  living  at  his  decease,  and  the  diildren 
of  any  of  his  deemed  ristera  as  ahould  then  be 
living,  abare  and  share  alike,  the  children  of  aucb 
deceased  sisters,  if  more  than  one,  to  be  taken  and 
considered  as  one  person  only,  and  to  receive  only 
one  person's  share.  After  this  he  makes  a  disposi- 
tion with  respect  to  two  sums  of  £200  and  £400, 
which  he  directs  to  be  paid  by  John  Blair  and 
James  Lawson,  to  entitle  their  families  to  the  bene- 
fiis  thereby  bequeathed  them,  which  sums  he  orders 
to  be  applied  iu  payment  of  his  debts,  or  to  be 
divided  amongst  bts  sisters.  On  this  portion  of 
the  will  there  can  be  no  question — the  codicil 
creates  the  whole  difficulty.  Ttiere  is  no  doubt  of 
tbe  intention ;  he  considered  that  Mrs.  Walker  had 
disentitled  herself  to  any  benefit  from  him,  aud 
Be«us  to  have  taken  spetial  care  to  exclude  her 
from  nil  audi  benefit.   If  he  has  failed,  it  it  uot 
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from  waul  of  words,  for  two  or  three  times  id  his 
codidl  he  has  mentioned  that  intention.  After  re- 
citing and  confirming  some  part  of  his  will,  the 
testator  proceeds — *' Whereas,  I  hare  bj  my  said 
will  left  and  devised  unto  the  aaid  trastees  named 
ID  the  said  will,  certain  lands,  tenements,  and  pre- 
mises tberdn  mmitionedt  apOD  the  trust  in  my  said 
will  mentioned,  and  upon  tiiis  further  trust,  to  per- 
mit and  Bufffar  my  said  risters.  Charity  Ashmore, 
Amdia  Johnson,  Elizabeth  Walker,  Catherine 
Ashmore,  Anne  Ashmore^  Sarah  Blair,  and  the 
ebildren  of  my  sistei*  Mary  Lawson,  which  should 
be  Uring  at  my  death,  to  have  and  receive  alt  the 
surplus  of  the  rents,  issues,  and  profits  of  my 
said  lands,  after  paying  and  satisfying  three 
sums  of  £36  yearly,  mentioned  io  my  said  will, 
and  exceeding  the  sum  of  £250,  which  make 
tt^ether  the  sum  of  £286,  until  by  the  means 
in  my  said  will  mentioned,  the  whole  of  the 
respective  portions  of  my  said  sisters  then  living 
and  unpaid,  shall  be  fully  paid  and  satisKed." 
**  I  now,  by  this  my  said  codicil  revoke,  annul,  and 
avoid  the  said  devise  or  bequest,  so  made  in  favour 
of  the  said  Eliza  Walker,  her  portion  having  been 
heretofore  paid,  and  ber  ooudoct  towards  me  of 
late  having  forced  me  not  only  to  revoke  the  said 
recited  devise  or  bequest,  made  by  my  said  will  in 
her  favour,  but  to  withdraw  all  regard  and  natural 
affection  which  I  have  heretofore  had  for  her." 
Can  anything  indicate  more  expressly  the  opinion 
of  the  maker  of  the  codicil  ?  The  bequest  above- 
mentioned  was  only  of  the  surplus  profits  till  the 
chaises  should  have  been  raised,  but  then  he  seems 
to  go  step  by  step  through  the  will,  and  proceeds  to 
revoke  the  devise  of  one-seventh  to  her.  "  And 
whereas  by  my  old  will  I  further  ordered,  that 
after  payment  of  the  respective  portions  of  my 
Hsters,  named  for  the  purpose  in  my  said  will,  the 
trustees  therein  mentioned  should  permit  and 
sufier  my  said  sister,  Elisabeth  Walker,  during  her 
life,  and  after  her  deoaase  hae  present  daughter, 
Eliza  Walker,  her  heirs,  executors,  administrators, 
and  assigns,  to  take  and  reeeive  one-seveoth  part 
of  tbe  whole  of  the  rents  and  profits  of  my  said 
towns,  lands,  I  now,  by  this  iny  codicil,  revoke, 
annul,  and  make  void  the  said  devises  or  bequests, 
made  by  my  said  will  in  favour  of  my  said  sister, 
Elizabeth  Walker,  and  the  said  Eliza  Walker,  and 
each  of  them  ;  and  I  order  and  direct,  and  my  in- 
tention is,  and  I  hereby  leave  and  bequeath  the 
said  one-seventh,  so  by  my  said  will  intended  for 
the  said  Elizabeth  Walker  during  her  life,  and 
after  her  death  for  her  daughter,  the  said  Eliza 
Walker,"  amongst  the  other  sisters.  He  then  goes 
on — "  As  to  all  the  rest,  residue,  and  remainder 
of  my  estate  and  effects,  not  heretofore  or  by  my 
said  will  puticularly  disposed  of^  tf^her  vitb 
that  part  of  tbe  reaiduum  of  my  fortune  which  I 
hftve  by  the  residuary  cluue  in  my  will  left  to  the 
said  EUzidwth  Walker  and  ber  child,  I  give  the 
same  to  such  of  my  said  sisters  who  shall  be  living 
at  iny  deatli,  and  to  the  children  of  any  of  ray 
deceased  sisters  as  shall  be  then  living,  save  and 
except  the  said  Elizabetti  Walker  and  her  child  or 
children,  to  whom  1  do  not  intend  or  mean  to  give 
anything ;  share  and  share  alike,  the  children  of 
each  such  deceased  sister,  if  more  than  one,  to  be 


considered  as  one  person  only,  and  to  receive 
one  person's  share."   **  And  I  hereby,  by  tUii^ 
codicil,  revoke  and  make  void  the  mUaafr  dnn 
in  my  will,  ao  far  as  it  relatea  to  the  EGzahnk 
Walker,  her  child  or  childreo*   So  then  oo  lUi 
nothing  can  be  plainer  than  tbe  testator's  dcdnl 
intention,  that  Mra.  Walker  b  Io  take  Bodaigly 
the  will   He  expressly  revokes,  first  tbe  arjikfc; 
next  the  one^venth,  next  tine  randnaiy  gif^  id 
last  of  all  excludes  her  from  any  than  of  llw 
sums  of  £200  and  £400,  and  be  dedared  his  j^mS^ 
tion  to  give  her  nothing.    If  there  had  been  tmti4 
revocation  of  the  seventh,  it  might  have  beta  ■■.i 
difficult  to  decide  that  such  revocation  eoaMsp»  'i 
ate  to  revoke  the  clause  of  aocruaL    Tbe  ariilr  ? 
may  not  have  considered  that  dause  a*  nfaiMM 
Mrs.  Walker.   It  is  plain  that  as  to  her 
that  clause  did  not  apply  t  it  may  even  be  s 
tion  whether  that  accrual  claaae  refers  to 
the  three  meationed  after  the  beqneit  ts 
Walker;  so  it  may  be  that  he  did  not 
apply  to  her,  and  uraugb  in  soaod 
might  apply,  it  may  be  a  qoeatioo  wbetbsr 
thought  it  did.   So  that  if  U  depeBded  on 
words  of  revocation  aloo^  it  m^t  be  and  it 
very  properly  ai^ed,  that  the  codicil  did  sot 
voke  tbe  accruing  share—that  the  revooaliaa 
only  of  the  one-seventh,  and  that  tbe  wofdi 
sufficient  to  carry  out  tbe  revocation  so  fir 
But  the  whole  scope  of  the  codicil  leaves  so 
of  the  intention,  and  lus  asiiw  those 
"  Elizabeth  Walker  and  her  diUd  or  ckBdra^  ■ 
whom  I  do  not  intend  to  leave  or  give  sbtiU<|T 
What  is  the  meaning  of  thoee  words?  AnUg 
mere  recital,  or  are  they  not  a  decia ratios  d  ita 
intention  of  the  codi<nl  ?   I  tiun\  I  am 
in  giving  them  the  latter  effect ;  if  so,  «bc 
clause  is  revoked  |  fiumal  words  are  oot  SBtssKf  •! 
if  the  intention  be  ctetf.   There  is  aoiacrtin  wqf 
like  this  in  Sjfmtim  v.  Purtmh  (Cra  Jas.  lU>-> 
When  one  had  made  bis  will  ia  writing  s^  ^ 
vised  his  laud  to  Anne  Hide  aad  her  kin,  m 
afterwards  being  riek  and  lying  opoo  his  desikM 
(because  Anne  Hide  did  not  eome  to  viat  imi 
affirmed  that  Anne  should  not  have  any  part  of  th 
lands  or  goods.    It  was  held  by  all  the  ooeR  iki 
it  was  not  any  revocation  of  ti»o  will,  bciag  tat^ 
way  of  discourse,  and  not  nentwnii^  Ui  « 
But  the  revocation  ought  to  be  by  expresse 
that  he  did  rev<^e  bis  will,  and  that  she  should  a« 
have  the  lands  given  unto  her  by  bis  will,  or  >^ 
like  words,  which  might  shew  his  iniAit  to  adt 
an  expresse  revocation  therecrf'."   Nov,  tf*^ 
not  here  such  words,  manifesting  such  aaintouM. 
But  I  confess,  if  it  had  oot  been  fsr  those  nf4 
I  should  have  followed  tbe  argumeirt  of  ^o»"" 
for  the  exoeptions,  and  if  they  desire  it,  1  viH 
a  case  to  be  tried  by  a  oourt  of  law* 


Irvine  t.  Roosas. — Noa.  IB,  14, 1^ 
Power  of  Revocation — Esncution — IVmitor— 
assigned  his  property  upon  certain 
tervinff  a  power  <^  reoocatioM,  Miaftei-avit 
btf  Am  will  directed  "kit  axaaUm-t  to  Isivsuo**"' 
tii  h  ice  the  aaai^ment  sat  aiide  «i  Jnu^iu^ 
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Qtui  thtn  made  a  different  tUiposiHon  of  the  pro- 
party  included  in  the  deed.  Httd  Aat  tkU  weu 
am  execvtitm  of  the  pouoer  of  revocation. 
Cbfl*  tpere  given  agkinst  a  tnutee  whof  having  a 
hen^  under  the  nutrument  revoked,  cenyadied 
the  plaint^  to  MteMuA  the  wiU. 

Hvary  Ward,  the  tertator  in  tbis  cause,  being 
■eited  and  ponessed  of  certain  freehold  and  chattel 
leaeea,  and  of  a  sum  of  monejr  in  stock,  by  deed 
of  the  lit  September,  1846,  reciting  that  the  stock 
had  been  traosferred  to  W.  T.  Rogers,  sub-demised 
the  laads  comprised  iu  those  leases  to  Rogers — re- 
■erring  a  aoniaal  rent  and  reversion — upon  trust 
M  to  both  lands  and  stock,  and  sulgect  to  an 
■nnnity  of  XSO  to  Rogws  as  remaneratiou  for  bis 
•errioe^  tot  Henry  Ward  for  life,  and  after  his 
death,  in  the  first  place  to  pay  off*  a  mortgage 
debt,  and  sut^ject  thereto,  to  retain  the  said  annuity 
of  £20  to  himself,  to  pay  to  Maria  Balfe,  a 
daughter  (tf  H.  Ward,  an  annuity  of  £10:  after 
her  deoeaee,  to  pay  an  annuity  of  £20  to  her  son, 
H.  Balfe,  and  his  children,  as  thereiu  mentioned;  to 
pay  to  plaintiff  G.  A.  Irvine,  another  daughter  of 
H.  Ward,  an  annuity  of  £20,  to  her  separate  use  for 
life>  wttb  Kinainder  as  she  should  appoint ;  to 
JohD  Byrne  bis  executors  administrators  and 
aaslgns,  an  annuity  of  £20,  during  the  term  thereby 
granted ;  to  Catherine  Hopkins  an  annuity  of  £^0 
for  USe,  with  remainder  aa  she  should  appoint ;  and 
to  pay  one  moiety  of  the  reaidue  of  the  rents  and 
pn^  to  G.  D.  Ward,  a  son  of  H.  Ward,  and  the 
othw  Kioiety  of  the  said  rents  to  the  plaintiff,  for 
her  separate  use  for  life^  with  remainder  to  her 
iseae  as  tenants  in  common,  and  for  want  of  such 
issue,  as  she  should  by  will  appoint ;  and  upon 
trust  as  to  the  other  portion  of  the  lands  for  H. 
Ward  for  life,  with  remainder  to  Samuel  Ward, 
his  heirs  and  assigns.  In  this  deed  was  contained 
the  following  power : — "  Provided,  however,  and 
these  presents  are  upon  this  condition,  that  it  shall 
and  may  be  lawful  for  the  said  Henry  Ward,  by 
any  deed  or  deeds,  or  by  his  last  will  and  testa- 
ment* or  any  codicil  w  codicils  thereto,  by  him 
duly  executed  in  the  presence  of  two  or  more 
credible  sabscribing  witnesses,  to  annul,  revoke^ 
make  void,  chance^  or  alter  any  grant,  limitation, 
matter,  thing,  of  any  or  every  nature  or  kind 
soever  faermn  contained,  according  to  his  free  will 
and  pleaaore,  these  presents,  or  anything  herein 
contained,  to  the  contrary  in  anywise  notwithstand- 
ing." The  bill  alleged  fraud  and  undue  influence 
in  procuring  the  execution  of  this  deed ,  Ward, 
the  testator  and  the  grantor  in  the  deed,  being  a 
very  aged  and"  infirm  man.  These  charges  were 
not  sustained  in  evidence ;  but  it  was  proved  that 
the  plaintiff,  in  fxinsequence  of  suspicions  as  to 
the  Dature  of  this  transaction,  having  caused  a 
search  to  be  made  in  the  Registry  Office,  disco- 
vered a  memorial  of  this  deed,  wherein  no  men- 
tion of  the  clause  of  revocation  was  made ;  that 
the  lestatw.  Ward,  on  bdi^  informed  of  this  me- 
morial, expressed  both  surprise  and  anger,  and 
shortly  afterwards,  by  his  will  dated  the  10th  of  i 
October,  1846,  bequeathed  his  stock  to  the  plaintiff; ! 
and  aftn*  deaoribiBg  his  leasehold  interests,  recited 
that  he  had  been  induced  to  execute  the  said  deed 


of  the  1st  SepL,  )8-46,  "by  which  said  deed  I  have 
been  made  to  dispose  of  my  said  houses  in  College 
Street,  Fleet  Street,  and  Exchange  Street,  contrary 
to  my  intentions  and  wishes,  the  said  deed  having 
been  untruly  read  to  me,  at  a  time  when  from  bodily 
weakness  and  infirmity,  I  was  unable  to  read  the 
same  myself;  and,  whereas  I  consider  the  same 
to  hare  been  most  firandolendy  and  widtedly  ob- 
tained from  me,  I  hereby  direct  my  trnsteea  and 
executora,  hereinafter  named,  to  nse  their  best 
exertions,  and  take  all  the  st^fis  which  may  be  ne- 
ceasary  to  have  the  saU  deed  set  aaide  and  caaoelled.** 
He  then  bequeathed  his  freehold  and  leasdiold  in- 
terest to  the  plaintiff  and  R.  Kelly,  upon  trust, 
"  in  the  first  place,  to  adopt  all  measures  necessary 
or  requisite  to  have  the  said  deed  set  aside;**  and 
in  the  next  place,  as  to  the  freehold  houses  to 
J.  Ward  absolutely,  and  as  to  the  residue  upon 
trust,  to  pay  thereout  an  annuity  of  £10  to  Maria 
Balfe,  to  her  separate  use  for  life,  with  remainder 
to  her  son,  H.  Balfe,  and  his  childreu,  as  therein 
mentioned  ;  and  an  annuity  of  £30  to  C  Hopkins 
for  life,  and  subject  to  the  said  annuities  in  trust 
for  the  plaintiff,  to  her  separate  use;  and  after 
bequeathing  to  C.  Hopkins  some  articles  of  furni- 
ture, and  feu  his  eldest  son,  H.  T.  Ward,  and  his 
sons,  G.  D.-  Ward  and  T.  W.  Ward,  and  hia 
daughter,  C.  Smith,  5s.  each ;  and  havfaig  appointed 
the  plaintiff  and  Kelly  executor  and  executrix  at  hia 
will,  and  made  the  plaintiff  residuary  legatee. 
The  testator  died  on  the  ISth  October,  1846.  The 
validity  of  the  will  was  contested  in  the  Preroga- 
tive Court  by  G.  D.  Ward  and  Caroline  Smyth,  on 
the  ground  of  want  of  mental  capacity  in  the  tes- 
tator, and  of  imposition  on  him,  but  was  eventually 
established  in  February,  1647.  G.  D.  Ward  was 
the  heir-at-law  of  H.  Ward,  the  elder  sons  having 
died  in  his  lifetime  The  bill  in  this  cause  was  filed 
the  12th  March,  1847,  praying  that  the  deed  of 
1st  September,  1846,  miglit  be  declared  to  have 
been  revoked  by  this  will,  or  that  the  deed  might 
be  dedared  fraudnlent  and  void.  The  defendanta 
Rogers,  Hoi^ins,  Byrne,  G.  U.  Ward,  H.  Balfe, 
by  their  answers,  denied  fraud  in  obtaining  the 
deed,  and  so^cated  the  mental  incapacity  the 
testator  at  the  time  of  makhig  bis  will  |  and  ftirtber 
reli«l  on  the  non-execution  of  the  power  by  the 
will,  even  if  itjvere  valid,  and  no  evidence  was 
offered  to  shew  it  otherwise^ 

Brewster,  Q.C.,  with  Christian,  Q.C.,  and  ZJrury 
for  the  plaintiff. 

J.  D.  Fitzgerald,  Q.C.,  with  Francis  Fitzgerald, 
for  the  def«dant,  Catherine  Hopkins. — The  testa- 
tor miMt  shew  an  intention  to  exercise  the  power. 
It  is  not  sufilicient  to  shew  an  intention  to  execute 
the  deed.  (Lord  Chancellor. — Does  not  tbis  power 
leave  the  testamentary  capacity  of  Mr.  Ward,  very 
much  as  it  would  have  been  if  the  deed  had  never 
been  executed  ?)  This  is  not  a  testamentary  deed, 
Attorney-General  v.Janee  (3  PrL  368),  and  such 
cases  are,  in  effect,  overruled,  Thompeon  v.  Brown 
(3  My.  &  K.  3^).  {Lard  Chaneeltor^l  do  not  ap- 
prehend that  this  is  a  testamentary  deed,  bat  does 
it  not  leave  the  testator  a  testamentary  power  aa 
extended,  as  that  he  would  have  had  if  the  deed 
had  not  been  executed?)  This  is  not  an  execution 
of  the  power,  Bovghton  v.  Sandelandg  (3  Taun. 
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842) ;  and  it  should  be  apparent  on  the  face  of  the 
deed  that  it  was  the  testator*a  mtention  to  execute 
the  power.  Dmnr,  AocrAv  (2  Biag.  ^7,  9.  d 
5  B.  &  C.  7S0)»  SerofM^a  com  (10  Bep.  14db). 
{Lord  Chancellor. — It  is  a  qneetlon  of  intentioo. 
Can  anything  be  more  mani&it  than  tbe  mtention 
in  this  wiU  ?  Suppose  he  had  uaad  tbe  veiy  mrda 
of  the  power,  would  they  be  stronger  to  mark  tbe 
inteotiOD  ?)  Crou  r,  Hwiton  (3  Bro.  C.  C.  468) ; 
Thompmn  v.  Sinywm  (8  I.  £.  K.  59 ;  1  Sug.  Pow. 
440-448,  5tfa  ed.)  The  question  ia  not  whether 
the  party  intended  to  revoke  the  prior  deed, 
but  did  be  intend  to  exercise  the  power.  Famur 
V.  Mmrtin  (2  Sim.  502)  is  an  authority  i|nlte  in 
point,  and  must  govern  this  case. 

Chrittittn,  Q»C.  for  plwntiff. — This  is  a  question 
of  intention ;  but  not  such  as  is  contended  for  by 
the  defendants,  who  must  shew  that  tbe  testator 
lud  no  intention  of  exercising  the  power,  Wade  v. 
Paget  (1  Sug-  Pow.  419  ;  I  Bra  C.  C.  384) ; 
Dean  t.  Rotdce  (6  B.  ft  C.  720;  S.  C.  i  6  D.&  Hy.)  \ 
Brookman  v.  HoUm  (jJ  Ves.  &  Bea.  45);  and  the 
statute  of  1  Vic  c.  sis,  abewa  the  high  regard  tbe 
legislature  has  paid  to  tbe  intention  of  the  testator. 

Drwnf,  n  reply. — This  will,  being  an  act  that 
can  only  be  done  in  exerdse  of  the  power,  it  will 
be  deemed  sucli,  Fitzgerald  v.  Fcdconbridge 
(FItzgibbon  207).  If  the  will  be  considered  with- 
out the  words  of  annulment,  it  would  be  a  dear 
revocation.  These  words  merely  express  disappro- 
bation,  and  do  not  alter  the  operation  the  will 
would  have  If  without  them.  Cited  Bath  v.  itfbii* 
if^«,  (3  Ch.  Ca.  122,  86  S.  C.  2  Frae.  19^) 

Dec.  15. — LoBD  CHANCELI.OR — If  tbe  defend- 
ants desire  it,  I  will  send  this  case  to  a  court  of 
law,  but  my  present  impression  is  in  favour  of  the 
plaintiff.  For  tbe  defendants  the  case  of  Bovghion 
V.  Sanddande  k  strongly  relied  on.  A  drad  of 
icttlanent  vaaexeouted  latUay,  1799, — by  partiea 
who  beUeved  themedves  tim  legally  married,  in 
puraaanee  of  an  Mreeventbdbre  marriage;.  Now, 
Uiat  settlement  dldnot ooDtain  any  pow^of  revoca- 
tion I  it  waa  **  to  the  vse  of  audi  person  or  persons, 
and  for  such  estate  or  estates,  and  t<^  for,  and  upon 
auch  uses^  trusts^  inunta,  and  purposes,  and  under 
and  subject  to  such  powers,  prvviaions,  and  dedara- 
tioDS  as  tbe  said  G.  Boi^hton  and  Eliza,  his  wife,  by 
any  deed  or  deeds,  &c>,  should  jointly  direct  or 
appoint,  and  in  default  of,  and  subject  to  any  such 
joint  direction,  limitation,  or  appointment,"  in  strict 
setUement.  The  parties,  having  discovered  that 
their  marriage  was  v<rfd  within  the  English  Mar- 
riage Act,  intended  to  marry  again  and  make  a 
new  aettlfliueut,  and  for  thia  purpose  a  recovo-y 
was  auffered  in  purauuice  of  a  new  deed  exeeuted 
In  1800,  which  reeited  thdr  intentiott  to  ravf^ 
and  declare  void  tbe  previous  settlement  The  par- 
tiea imagining  that  tttey  had  the  power  of  doing 
ao  in  ounaequence  t£  tbe  invalidity  of  tlie  mar- 
riage— settled  the  estate  to  such  uses  as  Etixa 
Boughton  should  appoint ;  and,  in  default  of  ap- 
pointment to  trustees  for  lier  during  life,  with  re- 
mainder to  the  use  of  her  right  heirs.  It  is  evident 
that  deed  waa  not  made  for  the  purpoae  of  acting 
on  the  power  of  appointment  contained  in  the  first 
aettlemeou  An  issue  was  directed  by  the  Court 
of  Chancery  to  the  Court  of  Common  Pleaa,  to 


try  the  validity  of  the  aettlemeot  made  by 
aeoond  deed.  At  first,  it  was  atteaqpted  to  voMjtt 
tbe  aeoond  deed  as  an  appointment  ondcr  the  fim* 
but  counad  gave  np  that  question)  as  the  im 
ooald  not  teler  to  any  aukliaity  in  the  dd  Br 
the  second  deed,  the  buaband  and  wife  pro{eM 
to  **  readnd,  revoke^  and  dedare  abwlutelj  nail 
and  vodd  the  aald  ssvcral  indemures  of  the  OtK 
August,  1798,  and  the  lat  May,  1799,  re^hd, 
ana  all  the  covenanta,  in  or  by  tbe  uSA  iodql 
turee,  or  either  of  them,  limited,  dedared,  or  con. 
tained."  It  wooW  have  been  a  strong  memre  ia 
that  ease  to  support  the  second  deed  u  id  nmiie 
of  the  power  of  appointment  in  the  fint,  whidi  tbe 
parties  had  professed  to  resdnd.  Tet  Sir  EdviH 
Sugden  does  niH  agree  with  the  dediion  hi  that 
case,  and  after  qooting  it,  says  ^1  Sug.  Po«,  4^3^ 
"  Yet  it  ia  obaemble  that  their  inteotion  vm  id 
make  a  new  settlMnent,  and  altboogh  they  ttciid 
the  first  as  void,  yet  they  recited  an  ioteotion,  nt 
merdy  to  readnd,  but  to  f«v<Ae  tlie  deed ;  nd,  ■ 
the  witoearing  pmt  of  tb«  second  deed,  tb^  di- 
rected, limited,  and  sppoiafed,  aa  wdl  la  gnmd 
the  estate;  and  the  limHaticm  fn  tbe  pmuM  ip. 
pears  to  be  to  the  rdeaaee,  and  lus  hdn  genenlly, 
with  the  usual  words  of  all  thdr  estate,  altboo^ 
the  habendum  is  to  him  and  bis  hdri  for  tbe  life 
of  the  lady."  The  case  of  Farmer  r,  Marlin 
(2  Sim.  502)  creates  more  difficulty.  Hat  cue 
arises  on  a  power  of  revocation.  The  ma^Dil 
note  is — **  A.  having  a  power  to  appoint  £10,000 
nmong  his  younger  children,  appoint!  it  to  ilwa 
equally,  reserving  to  himaelf  a  power  of  nvoei- 
tion  as  to  £5,000,  which  he  sfterwardi  tmroeiUj 
appoints  to  one  of  tbe  cbildreo,  in  Doutiden. 
tion  of  her  having  agreed  to  apply  put  1^  it  a 
payment  of  his  debts.  Afterwards  A,bj  aded 
to  which  he  was  also  a  party,  revoko,  viih  bn 
consent,  tbe  hurt  appdntment  as  to  £%5(N\  nd  a 
puFBuaoce  of  aH  powen,  appdnts  Uid  an  loa 
child  by  a  seeond  mairiage,  and  eoofinna  C'a  tide 
to  the  remainder  under  tbe  former  sppnotmeaL 
Held  that  tbe  appdntment  of  tbe  £5,000  iasf 
void,  the  appdntment  of  the  £2,500  mat  lin 
fait."  Now,  that  case  waa  dedded  on  the  grand 
that  the  partiea  to  the  but  deed  shewed  as  imoh 
tion  to  treat  a  corrupt  appointment  as  valid.  Tbe 
Vice-  Chancellor  says,  My  opinioo  i>  that  tibe  »■ 
strument  of  1819  was  intended  to  be  vbat  it  ap- 
pears to  be,  that  ia,  an  execution  of  a  power  steb 
the  parties  supposed  to  exist,  but  wfaid^  in  poblof 
'  fact,  did  not  exist,  and  not  as  an  original  ippoiit' 
ment"  The  Vice-Chanedlor  also  obsenrea,  ifait 
the  party  did  noi  repeat  tbe  words  '*io  ponaaaee 
of  all  powers,"  in  the  appdntment  He  aaji,  *li 
would  be  a  most  extraordinary  thing  to  bald,  tbat 
Ixcausethe  father  in  thia  inatnumot  haaaadi 
general  expression  in  the  dense  of  rsfoeitieQ, 
namely,  he  does  so  *lDpttreuaBoeofBllpowmft&' 
could  revoke  without  repeating  those  wodi  vha 
he  comes  to  make  tbe  dppdntmeot,  it  ii  la  be 
tsken  as  an  absolute  appdntment  to  An  of 
£2,500."  That  ease  has  sinee  been  eritidMil  by 
Sir  E.  Sogdeo,  who  expresaly  ssys  it  abould  kin 
been  decided  otherwise.  In  1  Pow.  485,  beiiji» 
"  Now.  it  will  be  observed,  that  tbe  power  isdadirf 
all  (he  iatber'a  diildraii»  and  tfaenftre  Am  bceaat 
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an  object  of  it ;  and  the  appcnntoient  to  Eleanor 
of  the  j£5,000  wm  tmiuatainsble,  in  consequence 
of  the  inipropCT  agreement  with  the  father.  It 
wa%  tber^ore,  contended,  that  the  last  appoint* 
ment  operated  as  a  new  appointment,  or  con6r- 
matioo,  to  Eleanor  of  the  £2,500  not  appointed  to 
Ann,  and  if  not,  that  it  was  wholly  void,  as 
Eleanor  did  not  intend  to  act,  except  under  the 
appointment  to  herself  of  £5000.  The  Vice- 
Qtaocellor  was  of  optnlmi  that  the  last  appoint- 
mmt  could  not  operate  as  an  original  ezecuUon  of 
s  power  [that  is,  of  the  power  of  revocation  and 
sew  appointment,  treating  the  appointment  to 
Eleanor  of  the  £5000  as  invalid].  He  was  of 
optnioo,  from  the  redtal,  that  there  was  no  other- 
wiae  an  intention  to  deal  with  the  property  than  by 
the  execution  pf  a  supposed  power  of  revocation, 
and  a  new  app<rintment  under  a  like  supposed 
power  of  £3,500  to  Ann,  and  a  ratification  to 
Eleanor,  not  an  appointment  of  £2,500  absolutely 
to  her,  but  only  a  dedamtion  that  this  instrument 
should  not  impeach  her  title  to  the  remaining 
£2,500  under  the  former  appointment  to  her.  He 
held  that  Eleanor  and  her  father  acted  only  opon 
the  suppontion  that  she  had  a  complete  title  by  the 
apptmiliDKit  to  her  of  the  £5,000,  and  did  not 
mean  to  give  her  any  new  title,  and  therefore 
thoti^t  it  impossible  to  coonder  this  instru- 
ment as  an  appointment  da  novo  of  the  £5,000 
between  the  two.  Although  the  &tfaer  referred 
to  all  powers  in  the  revocation  of  the  appoint- 
ment as  to  £2&00t  yet  a*  he  did  not  intend 
the  instrument  to  operate  as  an  appointment  to 
Eleanor  of  the  £2500,  under  the  power  in  the 
original  settlement — that  is,  by  force  of  the  power 
of  revocation  and  new  appointment,  the  deed  could 
not  be  considered  an  abaolute  appointment  to  Ann, 
and  he  held  that  she  tuok  nothing  under  it.  His 
opiuion  was,  that  the  last  appointment  was  intended 
to  be  what  it  appeared  to  be — that  is,  an  execution 
of  a  power  which  the  parties  supposed  to  exist,  but 
which  in  pmnt  fut  did  not  exist  i  that  is,  they 
suppose  the  father  to  have  a  power  to  revoke  the 
appointment  of  the  £5000,  and  not  as  an  ori^nal 
appmntiveiU.  Eleanor  only  supposed  she  waa  con- 
firming iriiat  the  &ther  mteht  appmnt  He  held, 
tbereforek  that  EJeanor  and  her  dster,  the  orijpnal 
■ppcnntees,  took  the  whole  of  the  £10^000  under 
tlie  original  i^puintmenta.  The  principles  laid 
down  in  this  ease  are  right,  but  it  may  be  doubted 
whether  they  were  rightly  applied."  This  autho- 
rity being  questioned  so  forcibly  by  Sir  Edward 
Sogden,  aad  the  present  case  being  a  mere  ques- 
tion whether  a  will  shall  have  any  operation  be- 
cauae  the  testator,  does  not  appear  to  recol- 
lect  Us  power,  I  do  not  feel  much  embarrassed  by 
it.  There  the  parties  supposed  they  had  a  ceruin 
power,  and  professed  to  uereise  it,  not  having 
such  powOT  in  fact  t  and  it  deodes  that  such  an 
intended  exerciae  <ii  a  power  eannot  be  referred  to 
aocMher  power  which  they  really  possessed.  It  is 
not  stmitar  to  that  of  a  party  having  a  power,  not 
professing  to  execnte  any  other,  bat  doing  an  act 
wbldi  without  that  power  he  could  not  do.  Aiwwr 
V.  Martim  does  not  govern  the  present  case,  it 
is  at  most  an  exceptional  case,  and  I  am  not  dis- 
posed to  carry  the  exception  &rtlier*  Iwilldeode 


this  case  on  the  general  doctrine.  In  Denn  v. 
RoaJce,  Lord  Tenterden  says — *<  Although,  there- 
fore, we  may  think  that  the  testatrix  intended  that 
the  entirety  should  go  in  strict  settlement  on  the 
family  of  her  sister,  yet  we  think  it  possible  to  sup* 
pose  tiiat  the  testatrix  had  no  intention  to  execute 
the  power,  and  if  the  intention  to  exercise  the  power 
be  doubtful,  the  will  cannot,  in  our  opinion,  be 
deemed  an  execution  of  it.**  These  observations  are 
fully  answered  by  Sir  £.  Sugden  in  his  treatise  on 
Powers,  vol.  1. 425.  What  are  the  facts  of  this  case? 
Henry  Ward  had  under  the  deed  a  power  oS  revo- 
cation ;  that  is,  he  had  by  the  deed  a  complete  tes> 
tamentary  power.  If  in  executing  his  wifl,  lie  had 
been  silent  as  to  the  deed,  it  must  then  have  been 
taken  to  be  an  execution  of  that  power.  Tlie  de- 
fendants say  it  is  not  an  execution,  because  he 
mentions  that  deed,  and  directs  his  executors  to 
take  all  means  in  their  power  to  set  it  aside  for 
fraud,  and  therefore  that  be  cannot  be  considered 
as  acting  on  the  authority  contained  in  it.  This  will, 
which  has  no  operation  save  by  the  deed,  deals 
with  property  comprised  in  it ;  and  declares  an  in- 
tention to  alter  that  deed  ;  and  there  is  no  autho- 
rity, to  the  effect  that  this  shall  not  be  deemed  an 
alteration,  because  the  testator  seems  to  have 
thought  he  could  get  rid  of  the  deed  by  other  means 
than  by  a  revocation.  It  waa  very  ingeniously 
argned  by  Mr.  Chriatiaut  that  where  a  party  has 
settled  property  with  a  mere  power  of  revocation 
and  afterwards  by  will  exercises  that  power,  the 
property  passes  by  his  will,  not  by  the  power,  and 
therefore  that  a  party  cannot  be  considered  to  take 
under  an  instrument,  where  he  takes  under  a  will 
revoking  that  instrument  It  does  nut  seem  in* 
consistent  that  the  testator  might  wish  by  the  ex- 
ercise of  iiis  power  to  alter,  revoke,  and  retcitid 
the  deed  for  the  future,  and  avoid  it  for  the  time 
past,  on  the  ground  of  fraud,  I  can  find  nothing 
sliewing  that  the  testator  did  not  mean  to  exercise 
the  power  contained  in  that  deed,  but  as  there  seems 
sufficient  difficulty  in  the  matter  to  warrant  further 
inquiry,  if  the  defendant  wish,  I  will  send  a  case 
to  a  court  of  law.  It  was  contended  that  W.  T. 
Rf^ier*,  as  a  trueteeb  was  entiUed  to  his  costs, 
and  G-  D.  Ward  also  claimed  his  as  heir-at-law. 
brought  before  the  ooart  to  have  the  will  established 
against  himselC  W.  T.  Rogers,  having  taken 
a  benefit  under  the  deed,  and  forced  the  plain- 
tiff to  go  into  evidence  to  establish  the  will, 
even  after  the  litigation  in  the  Prerogative  Court, 
is  liable  to  costs,  but  the  plaintiff,  not  having 
made  out  the  case  of  fraud  charged  in  the  bill, 
must  pay  costs  of  the  suit  so  far  as  they  are  occa- 
sioned by  his  putting  forward  that  case. 

Let  the  plaintiff  have  her  costs  of  this  suit  against 
the  defendant,  W.  T.  Rogers,  so  far  as  the  same 
relate  to  the  proof  and  establishment  of  tlie  will  of 
the  said  Henry  Ward,  the  said  W.  T.  Rogers  not 
to  be  liable  to  the  extra  costs  occasioned  to  the 
plaintiff  by  the  examination  of  witnesses  by  the 
said  Catherine  Hopkins,  which  extra  costs  the 
pliuntiff  is  entitled  to  agmnst  the  defendant  Cathe- 
rine Hopkins  alone.  Let  the  defendants,  J.  Bymc^ 
G>  D.  Ward,  and  H.  Balfe  respectively  abide  their 
own  cosu  in  this  cause ;  and  so  far  as  the  phuntiff*a 
bill  sought  to  set  aiide  the  said  deed  for  fraud,  let 
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the  nme  be  dismissed,  and  let  the  said  W.  T. 
Rogers  and  Catherine  Hopkins  be  entitled  as 
against  the  plaintiff  to  the  costs  of  so  much  of  the 
said  bill  as  is  herebjr  dismissed*  and  let  the  said 
defendants  be  at  liberty  to  set  off  the  same  against 
the  costs  hereby  decreed  against  them. 

Reg.  Lib.  Bearing,  100,  p.  S58. 


ROLLS  COURT. 

Wauhk  «.  Shebbt. — Abo.  2S. 

Waube*  the  p^itioner,  had  been  solicitor  for  the 
respondent,  and  on  the  taxation  of  the  petitioner's 
tsoaUy  allowances  were  claimed  by  the  respondent, 
which  the  Taxing  Master  refused  to  malte,  on  the 
ground  that  he  had  no  authority,  that  question  not 
having  been  sabmitted  to  Um  hj  the  requisition  to 
tax. 

Z).  R.  Kane,  Q.  C,  now  moved  tot  an  order 
for  the  payment  ^  the  costs  as  taxed. 

ffwhee,  Q.  C,  contra,  submitted  that  the  Tax- 
ing luster  ought  to  have  allowed  all  just  tllow- 
anoes,  Zowfar,  JTmots,  (R  ft  K.  73.) 

Reetee,  in  reply,  relied  on  Anen^  (S  Ves. 
Sen.  46.) 

Masteb  of  the  Rolls.~-I  am  asiced  to  malie 
an  order  for  the  payment  of  the  whole  sum  taxed, 
no  allowance  bavinff  been  made  to  the  respondent 
for  just  credits,  and  I  am  asked  to  do  this  on  a 
point  of  spedal  pleading  on  the  import  of  the  re- 
quisition. I  shall  not  make  such  an  order,  but 
refer  it  back  to  the  Taxing  Master,  to  make  just 
allowances,  and  if  any  be  made,  I  shall  make  the 
peUUoner  pay  the  costs  of  the  reference. 

Petitiou  Boekt  26,  p.  9SL 

O'Keeffe  e.  HoLUEs.  Tanolet  v.  Holmes.  Good 
V,  Holmes.   Haceitt.  v.  Holmes.~-/?0c.  12. 

Several  tuiU— Order  eta^ng  proceeding — Coete 
of  defending — lAabUity  of  ptaifUiffe  to. 

Where  lAers  wv  eeveral  endiUn'e  euite,  and  a 
decree  Amu^  been  obtoMed  m  oim,  proceedimga 
M  As  0lA«ra  art  ^Mfed,  The  pkmt^  m  ike 
emite  wAmA  are  H^ed  are  pereomdfy  Uable  in 
thefiret  inetance  to  pay  the  coete  of  the  eeveral 
d^mdnnte,  who  are  not  obliged  to  wait  till  the 
J^nde  are  reaUgedmnder  <As  deerm  in  Ae  pr^' 
eecuted  ruU, 

Cbatterton  in  this  case  applied  on  behalf  of  a 
defendant  in  the  second  and  third  causes,  that  the 
plaintitTs  in  those  causes  might  be  directed  to  pay 
him  Iiis  taxed  costs.  Several  suits  had  been  insti- 
tuted against  the  defendants,  and  a  decree  having 
been  obtained  in  the  first  caose,  by  order  bearing 
date  thv  23rd  of  June,  1848,  the  proeeedings  in 
the  other  caoses  were  directed  to  be  stayed,  and 
that  the  parties  should  be  at  liberty  to  come  In 
and  prove  their  demands  in  the  first  cwse.  The 
case  of  Lofiie  v.  Forbee,  (2  I.  E.  Rep.  443,)  is  a 
clear  authority,  that  when  a  suit  is  stayed,  as  in 
the  present  case,  the  defendant  is  entitled  to  have 
his  costs  paid  by  the  plaintiff,  and  is  not  bound  to 
wait  until  funds  are  allocated  or  realized  in  the 
first  cause. 


SfcObov,  for  the  plaintiff  la  the  second  cstufe 
relied  on  c/nMrXre  v.  RorJ^rrd,  (1  Molt.  81&) 

Joeeph  Reeves^  for  the  plaintiff  fa  the  tblrd 
cause.  It  would  be  a  very  great  hiHthip  to 
compel  the  plaintiff  to  pay  those  costs  before  the 
funds  are  realized,  as  it  appears  she  has  verj  Btth 
property  except  the  subject  matter  of  tb«  nit, 
Lojlie  v.  Forbet  is  contrary  to  principle  and  lubo. 
rity,  for  the  order  to  stay  proceedings  does  not  of 
itself  make  the  plaintiff  personally  litble  to  the 
defendant's  costs.  In  Croker  v.  C!op<^,  on  tbe 
authority  of  which  Lofiie  v.  Forbee  was  decided,  i 
conditional  order  had  been  obtained  to  dimiN  tbe 
plaintiff's  bill,  and  if  the  defendant  hi  the  pftMot 
case  had  so  moved,  there  would  have  been  in  sdji. 
dication  as  to  the  costs.  In  Damer  v.  Emtf 
Portartington,^  (2  Phil.  30.)  it  whs  made  ptrt  rf 
the  order  that  tlie  coatn  should  be  paid  the 
plaintiff  i  and,  on  appeal,  that  part  of  tbe  order 
which  made  the  plaintiff  personally  liable,  «u  t^ 
versed,  altliough  the  plaintiff  acted  m^rvfeAj  bj 
going  on  with  the  suit  after  an  order  that  proceed, 
ings  should  be  stayed.  That  Is  an  a  fortiori  cut, 
for  here  no  Improper  conduct  is  impoted  to  the 
plaintiff. 

Magteh  or  the  Rolls. — There  may  beibird. 
fhip  in  the  present  case,  but  Lofiie  v.  Fori)e$  m 
very  welt  considered.  I  should  be  stow  to  tittr  the 
prncttce  of  this  court,  as  to  do  so  would  be  pro- 
ductive of  great  mischief.  It  is  very  dcsinble  not 
to  break  in  on  a  rule  which  checks  the  iMitmioo 
of  several  suits.  Sir  M.  O'Loghlen  says,  in  tbeoit 
to  which  I  have  alluded,  **  every  suitor  who  com 
here  for  relief  necessarily  makes  himseUtitble  to  tbi 
rules  and  practice  of  the  court.  One  of  tbe  rulei 
that  where  two  suits  are  instituted,  isd  i  decne 
has  been  pronounced  in  one  of  them,  mdv  sUA 
the  plaintiff  in  tiie  other  can  haveeffiKtmif^As 
court  will  stay  the  proceedings  in  tbe  seemd  met, 
and  oblige  the  plaintiff  to  prove  his  demand  in  the 
first."  fhave  made  orders  upon  the  antborttj  of 
ttist  case.  The  party  who  now  applies  i«  s  tnutee, 
a  mere  formal  party,  who  has  not  been  made  a  d^ 
fendant  through  his  own  default,  and  there  woold 
be  more  Injustice  in  refusing  than  in  granting  tbii 
application. 

OrderBo<^m,p.Sa6. 


Namom  v.  Nasou. — Oec  19. 

Witneee—Practice^Oth  General  Order. 

The  (hurt  will  make  an  order  that  a  witnu  tof 
be  aiiowed  to  read  over  the  uUerrogateriit  Id 
mtAicA  he  ie  to  be  exawtined,  m^withitaiidag  iki 
90thGeneral  Order,  i^e»  it  ie  noon  the  mtMm 
ie  deaff  and  could  not  otherwiee  be  eitmmei 
Deaeg  moved  for  an  order,  that  James  SIuuuod,  a 
witness  in  this  oaus^  migM  be  permitted  to  reid 
the  interrogatories  for  his  examination. 

The  affidavit  of  P.  Scott,  the  soltoilor  lor  tbe 
plaintiff,  stated  that  Shannon  was  a  Dsterisl  vii- 

"  The  case  of  Daeter  v.  PortarliKstoti,  it  iIm  repwtriB 
(15  Sim.  3tJ0,)  ud  In  («  PhillipB.  26i,)  on  ipH  *« 
the  Vle«.ChaiiceUor  of  England.    See  aho  itBtrii 
wi/»  V.  Biukeoek,  (18  Jur.  781.)  os  sifMl  fno  ^ 
Master  of  the  Bolls. 
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oeM,  Bad  that  be  bebeved  eaid  Sbannoo  waa  alto-  the  decree,  it  waa  found  that  John  Cleary,  pending 

gather  deaf ;  that  be  bad  aeryed  a  notice  for  exa-  the  suit,  had  conveyed  away  the  legal  estate  in  the 

ailoing  the  said  Shannon,  and  that  Henry  Qninan,  lands,  by  a  deed  of  marriage  settlement,  dated  the 

the  Examiner-in-Chief,  informed  deponent  that  22nd  of  May,  1827,  and  that  a  supplemenul  bill 

'  ottder  the  90th  General  Order  the  said  Examiner  was  rendered  necessary  for  the  purpose  of  bringing 

wss  predoded  from  permitting  the  said  Shannon  to  before  the  court  those  whose  rights  had  accrued 

resd  the  Interrogatories,  and  that  if  the  court  do  under  the  settlement,  pending  the  suit,  and,  amongst 

not  make  an  order,  it  would  be  impoarible  to  exa-  others,  Mary  Oeary.  a  minor.  In  January  19, 1846, 


■ine  the  witneaa  at  all. 
The  Master  of  the  Rolls  gnmtod  the  order. 


EQUITY  EXCHEQUER. 
Clxakt  v.  Clkabt. — Ihe.  5. 
Prmdiee — Ee-htaring' 


a  decree  waa  pronounced  in  the  supplemental  cause, 
and  the  plaintiff  was  declared  entitled  to  the  bme- 
flt  of  the  former  decree,  and  it  waa  referred  to  Uie 
Remembrancer  to  ascertain  Uie  sum  due  on  foot 
the  fbroier  decree,  liberty  being  rcserred  to  Mary 
Cteaiy  and  another  minor  to  come  in  and  falsify  the 
aeconnta.  A  disobarge  waa  flled  on  part  of  Mary 
Cleary,  the  minor,  and  she  afterwards  presented  a 
petition  for  rehearing.   On  that  petition  the  ordi- 


lUeiiy  wtU  he  given  to  the  keir-tU-iaw  ofade-  nary  rule  waa  made.  But  before  the  cause  waa 
eeaied  tmnor,  to  avail  himself  of  an  order  of  re-heard,  Mary  Cleary  died,  leaving  her  lather, 
T^ing  which  had  been  nude  upon  the  petition  the  said  John  Cleary,  her  heir-at-law. 
of  the  minor,  even  though  thejormer  wag  a  party  I  ffmn,  Q.C^  for  plaintiff  contended  that  John 
tothe  iutt  from  tts  tnstitutiony  and  affected  with  ,  Cleary  had  no  right  to  avail  himself  of  the  order 
notice  <f  all  the  proceedinga,  and  thoitffh  the  for  rehearing.  Re  bad  been  a  party  to  all  the  pro- 
ntnor  claimed  onltf  bjf  purt^e  from  him.  \  ceedings  from  the  institution  of  the  suit— he  never 
This  cause  came  before  the  court  upon  an  order  for  '  «  rehearing  on  bis  own  behalf,  nor  set  up 

tf-hearing  made  upon  the  petition  of  Mary  Cleary,  a  i*"7<'*"""™*«''*'«  settlement  of  1887;  but,  on 
.s.       f-—.      r     _   _  V      the  contrary,  m  his  answer  to  the  supplemental  bill, 

deniee  ever  having  neouted  the  aettlement,  or,  if 
ever,  only  under  the  inflnenct  of  Intoxication,  aikl 
impeachea  thoae  very  deeds  under  which  the  minor, 
Mary  Cleary,  claimed.  {Penn^Aer,  B. — John  may 


minor,  dmndant  The  minor  died  before  the  cause 
was  re-beard,  and  a  question  arose,  whether  the  fa- 
ttier and  faeir<at-law  of  the  minor  could  avail  himself 
of  the  order,  under  the  following  circumstances  : — 
The  originiJ  bill  had  been  filed  the  Sth  of  Feb- 
raary,  1^2,  by  Patrick  Cleary,  the  younger  against 
hit  eldest  brother,  James  Cleary,  for  an  ^miniatra- 


say,  my  daughter,  Mary  Cleary,  was  a  purchaser  for 
valuable  oonaideration  under  tfaoae  deeds,  and  I 


tion  of  the  asseta  of  their  father,  Patrick,  the  elder. '  entitled  to  atand  upon  her  rights,  though  I  have 
There  was  a  decree  to  account  in  that  cause,  pro-  |        ^  ^  proceedings  in  another 

oouoeed  the  Slst  *>f  April,  1825.  Before  any  further  «H»c"y-)  ^oha  Cleary  claims  by  descent  from  a 
proceedings  were  had,  the  defendant,  James  Geary,  I  P!»"y  ^  *  purchaser  from 

died  intestate  and  without  issue,  leaving  his  brother,  I  The  'hat  existed  for  her 

-  -    -  .1  being  before  the  court  was,  because  of  the  legal  ea- 

tate  being  in  her,  and  whatever  equity  she  bad  was 
dearly  bwind,  inasmuch  as  she  claimedsolely  through 
a  party  whom  all  the  proceedings  in  the  cause 
affected.  {Pennefather,  B. — That  is  assuming  that 
she  waa  bound  by  the  proceedings ;  if  ahe  waa  so, 


John  Cleary,  hia  heir-at-law.  In  November,  21, 
1825,  Patrick,  the  younger,  filed  a  bill  of  supple- 
nnt  and  revivor,  charging  by  way  of  supplemental 
Butter,  that  James  Cleary  had  purchased  an  estate 
in  Umerick  for  £12000,  of  which  sum  £8000  was 
portim  of  the  assets  of  Patrick,  the  elder ;  aud 
the  supplemental  bill  prayed,  that  the  said  sum  of 
£8000  and  interest  thereon  might  be  declared 
well  charged  upon  the  said  estate,  and  for  a  sale. 
In  February,  18^,  a  conditional  decree  was  pro- 
D(Hinced  sgainst  John.  In  October,  1830,  Patrick, 
ttiG  younger,  died,  and  the  sm't  was  revived  by  his 
widow.  In  February,  1835,  an  absolute  decree  was 
pronounced  against  John  Cleary.  On  27th  of  May, 
1841,  the  Remembrancer  made  his  Report,  finding 
that  Patrick  the  elder  had  died  possessed  of  oonsi- 
dsnble  assets,  and  that  John  bul  invested  £8177 
16s.  in  the  purchase  of  the  estates  in  Limerick. 
The  cBDie  came  on  to  be  heard  upon  the  report 
noezcepted  to,  but  in  November,  1 841,  the  report  was 
smt  bwk  to  the  Remembrancer,  to  charge  interest 
on  the  som  of  £8177,  and  such  further  proceedings 
were  bad  thereupon,  that  on  February  8tb,  1842, 
there  was  a  decree  confirming  the  report,  and  di- 
Rctinga  sale  for  the  purpose  of  raising  £11000, 
the  sum  found  due  for  principal,  interest,  and  costs. 
In  January,  1843,  a  supplemental  bill  waa  filed, 
dutrpo^  that  on  proceeding  to  el^t  a  sale  under 


John,  her  heit^at-Iaw,  was  equally  bound;  but,  for 
the  purposes  of  this  argument,  we  must  assume 
that  she  had  a  right  to  be  reheard.)  Suppose  that 
Mary  had  died  before  the  supplemental  bill  waa 
filed,  John  would  have  been  bound  by  the  proceed- 
ings, and  the  court  would  not  have  granted  him  a 
rehearing.  Can  ho  be  in  a  better  positioti  than  if 
a  supplemental  bill  had  never  been  filed  ? 

Pennefather,  B. — Has  not  a  purchaser  with 
notice  from  a  purchaser  without  notice  a  right  to 
stand  in  the  place  of  his  vendor  ? 

Lefboy,  B. — You  are,  in  fact,  calling  upon  tu 
to  decide  on  tbia  prdiminary  motion  the  main  quea- 
tion  In  the  cause ;  namely,  whether  the  rights  of 
the  minor  were  afl^ted  by  the  proceedings.  We 
will  rehear  the  cause.* 


*  Before  Penoshtber,  Riefaarda,  and  Lsfray,  B.B.  The 
ctose  was  afterwards  oompromiaed. 
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QUEEN'S  BENCH. 
ExKCUTou  or  AcKLAKD  V.  Graht. — Nov.  10. 
Practice — Executort— Security  Jot  Co<t«— 3  ^  4 

Vxc.  c.  lOi. 

Ten  wu  an  application  on  behalf  of  the  drfendant* 
tbat  the  plaintiff^,  who  were  executors,  and  nsHded 
out  o£  the  juriBdictioQ  of  the  oourt,  should  give 
security  for  oosu  pursuant  to  the  3  &  4  Vic.  o.  106* 
S.66.* 

F.  Mmightr  for  the  motion. 

C.  H.  Woodroffi,  contra — The  act  vesta  a  dis- 
cretion in  the  court,  and  the  defendant  ought  to 
have  an  affidavit  of  merits. 

Pbb  Curiam. — This  sutute  puts  eucutm  and 
administrators  upon  the  same  footing  as  ordinary 
plaintiffs,  and  malces  them  liable  to  pay  costs, 
unless  where  the  court,  in  the  exerdae  of  its  discre- 
tion, shall  otherwise  order. 

Maaghtr  applied  for  the  oosts  of  the  motion. 

FsB  CiTiUAM. — The  order  is  always  silent  as  to 
eaats.t 


LUSBB  OF  HiCKMAlf  D.  BKUAl(.«Z)tfe.  16- 

Pradiee — Ejectment — Defimce — Bankrupt  Lessee. 

A  dtfiince  toArni  by  a  bankrufd  against  whose  oj- 
signee  judgment  Has  been  marked,  was  set  atide^ 
and  the  name  of  a  soloent  under-tenant  in  pot- 
tessioHt  against  whom  judgment  had  been  also 
markedt  aUowed  to  be  eubeHttUed  instead. 
Griffin  moved,  that  the  defendant  in  this  cause 
abould  give  security  for  costs,  or  that,  in  default 
thereof,  the  defence  taken  in  his  name  should  be 
set  aside  and  judgment  marked  fwthwith  for  the 
plaintifT,  notwithstanding  such  defence  taken.  The 
affidavit  of  the  agent  for  the  principal  lessor  of  the 
plaintiff  stated,  that  the  lessee  in  the  original  lease 
of  the  premises  in  the  ejectment  mentioned,  died, 
having  bequeathed  said  lands  to  the  defendant,  who 
was  then  in  receipt  of  the  profits  tliereof,  but  not 
in  the  actual  occupation  of  them.  It  then  stated 
that  the  ejectment  was  brought  for  one  year's  rent 
due  10  the  Ist  May,  1848— that  the  defendant  had 
filed  his  schedule  in  the  Insolvent  Coart  on  the 
:i7ih  March,  1848,  and  that  a  docket  of  bank- 
ruptcy had  issued  against  htm  on  the  15th  of  April, 
1848 — that  by  his  schedule  he  had  admitted  that  a 
year's  rent  was  due — that  his  assignees  in  both  the 
Insolvrat  and  Bankrupt  Courts  had  been  served 
witli  tlie  ejectment,  and  that  no  defence  had  been 
taken  in  their  names,  and  judgment  was  accord- 
ingly marked  against  them— that  the  bankrupt 


*  Ths  3  &  4  Y\e.  o.  105.  s.  AS,  oiaoU  <•  That  in  STcry 
aolioa  broasfal  by  an  azsoutor  or  adnlniitrttor,  hi  rl|^  of 
the  Mstator  or  iiuuUts,  tuoh  usetitor  or  ■dnlsistrator 
■hall,  anleM  the  eunrt  in  which  «ucb  sttioii  is  broafiit,  or  ■ 
Jud;,'e  la  may  ot  tht  superior  ootuts,  shall  otberwis*  order, 
be  liable  to  pmy  oMts  to  tbo  defendant,  in  case  of  beioff 
Doo-suited,  or  «  Terdiot  pMeinf  agslost  the  plidntiff,  end  in 
all  other  cMOa  in  which  he  would  b«  liable  If  aooh  plstntiff 
were  taiais  in  hit  own  right,  npoa  »  ouue  of  actioa  atv 
cruiug  to  bloMlf  i  And  the  defeudADt  shall  have  Judgment 
for  such  coeta,  and  they  ahall  be  reoovered  in  like  maniwr. 

t  See  WMimmM  t.  EdioarJn  (1  Seott,  17^  ;)  Gadsnn  r. 
Freeman  (Tyr.  &  Gr.  35  ) 


alone  had  taken  defence,  and  thst  he  verQj  b«< 
lieved  there  was  no  legal  defence,  but^itnod 
had  been  taken  for  the  purpose  of  vexatioai  deU* 
Lessee  Hon  v>  l>ilton  (6  Ir.  U  R.  HAS). 

W.  Breretont  contra.— fioy  v.  DUIon  «u  in  the 
Common  Pleas,  and  this  oourt  and  ihe  Exchequer 
invariably  refuse  such  motions.  Besides,  in  thtt 
case,  there  was  two  years*  rent  dns^  and  the  de. 
feni^t  was  in  posseauon ;  here  he  is  not,  lod 
under'tenanta  look  to  tlwir  lessor  to  defaid  the 
ejectment  for  them.  If  his  defence  be  aet  mit, 
they  will  be  turned  out  of  possession,  ssjodgmegt 
has  been  marked  against  them.  This  nntioD  ii 
late.  Defence  was  taken  16th  Novmbv,  tvi 
notice  of  this  motion  waa  not  served  uutil  the 
14th  December. 

Moore,  J.— Let  this  defence  be  set  aside,  ud 
let  some  person,  a  tenant  in  posspsNon  of  tht 
lands,  and  in  solvent  circumstances,  be  at  libertj,if 
so  advised,  to  take  defence  within  one  week,  in  lu 
own  name  instead  of  the  bankrupt.  No  oora  of 
this  motion.* 

— 4 — 

COMMON  PLEAS — Michaelmas  Teik. 

CuCHRAKB  V.  HuLDGKt— iVov.  20. 

PUdiUi^  resident  out  ^ juriadiction—Seeuri^  fir 
cutta — Uneondiiiotud  aasent 

When  the  defendant  givee  the  preSmimHy  wotiei 
required  6y  this  court,  that  this  plaint^  retiJ^, 
out  of  the  jurisdiiiion  shedi  give  itcmityfir 
coxte—if  the  defendant  assents  thrntot  nti 
assent  must  be  unoonditionai,  and  •»  fw^ 
proceedimgt  can  be  taken  until  At  teemity  k  I 
given. 

Chatterton  moved  that  the  plaintiff,  Mng  ont  of  I 
the  jurisdiction,  should  be  compelled  to  giTe  w. 
curity  for  costs.   The  preliminary  notice  fcqund  | 
by  the  practice  of  this  court  had  beeu  lerved  oa 
the  plaintiflP immediately  on  appearance  sod  befov  . 
the  declaration  was  filed,  requiring  him  lo  gire  l^ 
curity ;  to  which  the  plaintiff's  attorney  replied,  i 
that  he  would  not  take  any  steps  in  the  a^uo  wt  I 
filing  the  declaration  and  entering  tbe  rule  lu  . 
plead,  until  security  for  costs  was  given.  He  then  | 
filed  the  declaration,  and  entered  the  rale  to  pleid.  , 

Mockler  contra,  submitted  that  there  «u  » 
occasion  for  the  motion,  as  the  plaiDtiff  hid  il- 
ready  undertaken  to  do  all  that  was  required 
him  by  the  motion,  and  that  the  plaintiff  imi  nli- 
tled  to  make  the  reservation  he  did,  and  vhkb 
could  in  no  way  prejudice  the  defendant,  u  ibe 
plaintiff  reserved  the  right  only  of  entering  rulei 
to  plead,  and  did  not  SMk  to  rater  the  ^'Ar 
judgm«it— that  there  would  be  a  tllfeeda7■^lMB• 
moIl•  to  measure  the  security,  so  tliat  tbedcAodut 
would  have  ample  time  to  prepare  liis  plet. 

P£R  CoRiAM^The  i^ntiff  had  oo  rigil  to 
make  tlie  reservati<Hi }  bia  assoit  to  the  pretiminuj 
notice  should  be  unconditional,  and  if  uDcuidh 
tional,  no  proceedings  whatever  coold  be  taken 
until  the  aeeority  for  costa  was  given. 

Application  grantedt  wtih  totU. 


'  Before  Judge  Horn  hi  Osnber. 
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ROLLS  COURT. 

Kno  V.  Bkowkbioo. — Puirh,  PgHtioner,  Bbadt, 
Setpimdent^Dec.  19. 

Crou  Moiion-~Cmtt, 

N^Aer  tkt  auU  a  petition  to  charge  a  fund  in 
eomrti  nor  of  a  erou  morion  to  draw  money  out 
^  mmrt  wmcA  Aot  Amu  m  charged  under  the 
99rd  eeeHon  tf  9  gf  4  Vice.  105,  leiU  be  granted 
in  a  case  where  the  retpondent  does  not  appear* 

J.  S.  Towmend  moved)  in  thii  cause,  to  have 
raon^  paid  oat  of  court  to  the  ^Bvenl  parties  par- 
nunt  to  the  Master's  report. 

Orpen  moved  a  cross  motion,  entitled  in  the 
petition  matto',  and  ander  the  3  &  4  Vic.  c.  105, 
s.  29^  for  payment  of  part  of  the  funds  reported 
due  to  the  respondeat,  Brady ;  and  the  question 
was,  whether  the  costs  of  the  petitioner  which  had 
beea  pcaented  by  the  petitioner  Phinn,  and  of  the 
croas  iMitiMi,  ahould  be  alloved  the  petidoner. 
Comwelcited  GmnnoiMr,Arwul{9  Ir.  L.  Rep.  359), 
and  argued,  that  if  a  chai^  had  been  made  by  the 
respondent,  and  a  bill  had  been  filed  to  raise  that 
ciiwge,  the  costs  of  the  suit  would  be  paid  to  the 
plaintib,  and  that  under  the  2Srd  section  of  the 
act  the  ciiarffing  order  is  nven  the  same  effect  as  if 
the  fond  had  been  chafed  by  the  debtor  himself' 

Mastxb  or  THK  Roxxs. — I  have  considered 
this  case,  and  think  I  cannot  give  the  costs,  either 
of  the  petition  or  of  the  cross  motion  for  wliicb 
Ur.  Orpen  contended.  I  shall  grant  the  motion  in 
accordance  with  the  dedsion  of  the  late  Master  of 
the  Rolls  in  the  ease  of  ^ke  v.  Burke  (7  I.  E.  R. 
174),  but  will  refuse  so  much  of  it  as  asks  the 
coets ;  and  in  this  I  follow  a  decinon  of  the  Court 
^  £xcbeqQer  in  the  case  of  Wkite  v.  fferon 
(5LL.Rep.  165). 

— • — 

COMMISSION  OF  OYER  AND  TERMINER. 

Qnmi «.  Diim.*-^«c  16, 16»  19, 21,  S3, 28, 29. 
CoBAM  Ihnsnr,  J.  and  Rxchahds^  B. 

Betd,  on  motion  to  qtuuh  the  indictment,  that  at 
common  law  the  pendency  of  a  Jbrmer  indict- 
ment did  not  prevent  the  crown  from  calUng  on 
the  prisoner  to  plead  to  a  subsequent  one  Jor  the 
same  affencSf  and  that  the  9th  section  of  the 
9  Geo.  4,  e.  51*  has  not  altered  the  law,  except  in 
rsMt  where  notices  of  the  prosecutor't  intention 
to  pr^r  a  bill  of  tni^ctrnent  in  the  adjoinitur 
eoun^  have  been  duly  served^  pursuant  to  t&e 
7th,  Sth,  and  9th  sections  of  that  act. 

Therefore,  wA«r«  a  bill  ^  indictmetU  was  prefei'red 
to  the  grand  jury  e^  me  adjoinit^  county,  for  on 
o^bnee  eomn^tted  tn  a  coun^  of  a  city,  under  the 
joreoimons  qf  eA«  9  Geo.  4,  e.  51,  andj^und  thpre, 
Qui  no  notices  were  servedf  nor  M«  mtitrmations 
removed  from  the  custody  of  the  (%rk  of  the 
Peace  fitr  the  city.  Held  that  a  new  indicttnent 
might  he  preferred  in  the  city. 

Plea  in  abatement,  that  A.,  one  of  the  grand  Jury 
who  found  the  ijidictment,  was  not  an  inhabitant, 
or  resident,  or  freeman,  or  burgess  of  the  dty 

'  Beported  by  J.  Btackhim.  and  W,  J.  Dandas,  Esqrs., 
Bsnfstara-at-lM. 


of  Dublin,  or  possessed  of,  or  entitled  to  any 
mndst  Sfc  or  any  rate<Me  prtmerty.  Held 
that  the  plea  not  hiving  n^atived  every  guali/l^ 
cation,  the  court  would  presume  him  qualt/led. 

Sembleper  Perrin,  .A,  that  the  3^  4  Wm.  4.  c.  91, 
applies  to  grand  jurors  at  Gmmissions  of  Oyer 
and  Terminer  and  Gaol  Delivery. 

Semble  two  or  more  pleas  in  aoatement  can  be 
pleaded  together  in  a  criminal  cnse. 

An  indictment  under  f  A«  U  ^  1 2  Vtc.  c.  1  %  charged 
that  the  prisoner  ^d  compass,  imagine,  tjc^  to 
dqtose  me  Queen,  and  euch  compassing,  Sfc,  ^ 
express  anddeeiare  by  publishing  a  certain  print' 
ing,  containing  in  one  part  thereof,  amongst  other 
things,  according  to  the  tenor  JoUowing,  setting 
out  a  portion  orJy  of  the  printing." 

Seld  on  demurrer  to  the  indictment,  that  this  mode 
of  laying  the  felonious  publUhing  was  sufficient, 
and  that  it  was  not  necessary  eimer  to  set  out  the 
whole  printing  or  to  aver  that  ^  intention  was 
expressed      the  printing  set  out. 

ffeld,  that  the  several  printingn  were  not  distinct 
Jelonies,  and  therefore  the  counts  of  the  indictment 
were  not  open  to  the  ol^'eetion  of  dupUeiUf.  That 
as  <A«  intenliou  was  sugScient^  expressed  the 
articles  Ihemsdoee,  there  wot  no  necessity  Jor  aty 
•MMtufo. 

Held  thai  Off  2nd,  4th,  5th,  and  6th  counte  in  the 
indictment,  wAtcA  allied  the  compauing  to  have 
taken  place  on  a  certain  day,  and  to  have  been 
then  and  there  expressed  ^  divers  overt  acts 
thereinafter  mentioned,  and  whim  then  proceeded 
to  set  out  overt  acts  committed  on  that  day  and  on 
several  days  subsequent,  were,  so  far  as  related 
to  all  the  overt  acts  stAsequent  to  the  day  of  the 
compassing,  bad,  as  being  repugnant  and  in- 
sensible. 

Held,  that  the  publications  were  properly  laid  as 
overt  acts. 

The  prisoner  was  indicted  under  the  11  ft  12  Vic. 
cap.  12,  entitled,  "  The  Crown  and  Government 
Security  Act."  On  the  8th  of  July,  1848,  he  had 
been  arrested  and  committed  to  Newgate,  on  a 
charge  of  feloniously  publishing,  within  the  county 
of  the  cUy  of  Dublin,  certain  printings  in  the 
Nation  newspaper,  on  informations  sworn  by  Joha 
Hawksley,  Martin  R«lly,  and  Charles  Vernon, 
who  were  bound  by  recognizance  to  [wosecute  and 
give  evidence  against  the  prisoner;  and. at  a  Com- 
misnoQ  of  Oyer  and  Terminer  Ibr  the  county  of 
tho  city  of  Dublin,  on  the  8th  of  August,  1848,  a 
true  bill  waa  found  against  the  prisonw  for  the 
offences  previomly  found.  At  the  Commission  of 
Oy«  and  Tmainer  for  the  county  of  Dublin,  in 
October  following,  a  new  bill  of  indictment  was 
preferred,  for  the  same  offences,  to  the  Grand  Jury 
of  the  county  of  Dublic,  before  whom  John 
Hawksley,  Martin  Reilly,  and  Charles  Vemoo, 
gave  evidence,  which  bill  the  Grand  Jury  found 
to  be  true ;  and  the  first-mentioned  indict- 
ment was,  upon  motion  of  the  Attom^-General, 
quashed  by  the  court.  Writs  of  habeas  corpus  to 
remove  the  prisoner  from  the  custody  of  the  Sheriff 
of  the  county  of  the  city  of  Dublin  to  tbe  custody 
of  the  Sheriff  of  the  ooonty  of  Dublin,  were  issued 
by  tbe  cravn,  and  the  priaoner  was  brought  to  the 
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bnr  of  the  court  in  the  custody  of  the  Sheriff  of 
the  city  of  Dublin,  and  was  about  to  be  arraigned, 
wlien  it  n^s  objected  by  the  prisoner's  counsel  that 
he  could  not  be  arraigned  when  in  the  custody  of 
the  Sheriff  of  the  county  of  the  city  of  Dublin, 
and  that  the  writs  of  habeas  corpus  could  not  tlien 
be  acted  on,  not  having  been  issued  ten  days  pre- 
vious to  the  sessions,  as  required  by  the  statnte 
G  Geo.  4,  c.  51,  which  objection  tlie  court  ruled 
with  the  prisoner.  At  the  conclusion  of  the  same 
sessions  for  the  county  of  the  city  of  Dublin,  the 
prisoner  applied  that  he  might  be  discharged,  as  no 
indictment  was  then  pending  against  him  in  the 
county  of  the  city  of  Dublin ;  but  in  consequence 
of  the  indictment  found  by  the  Grand  Jury  of  the 
county  of  Dublin,  the  court  refused  that  applica- 
tion. The  prisoner  was  now  again  indicted  before  tlie 
Graud  Jury  of  the  county  of  the  city  of  Dublin. 
It  appeared  from  an  affidavit  sworu  by  the  Crown 
Solicitor,  that  the  previous  indictment  in  the  county 
had  been  abandoned,  in  consequence  of  a  letter 
containing  matter  of  a  felonious  nature,  written  by 
the  prisoner,  and  that  no  notice  of  the  intenUon  of 
the  crown  to  remove  the  indictment  to  the  adjoin- 
ing county  had  been  served  on  the  witnesses,  or 
persons  who  had  sworn  informations  or  entered  Into 
recognizance  to  appear  and  give  evidence,  that  the 
personswho  had  sworn  informations  had  attended  be- 
fore the  County  Grand  Jury  for  the  purpose  of  giving 
evidence  against  the  prisoner,  and  that  the  infor- 
mations ana  recognizances  returned  to  the  Clerk 
of  the  Crown,  ou  the  10th  of  July  last,  had  never 
been  removed  from  his  custody.  A  new  bill  for 
the  same  offence  having  been  now  sent  to  the  Ciiy 
Grand  Jury  for  the  present  commission,  was  found 
by  them  to  be  true. 

liuttt  Q.C.  now  moved  that  this  Indictment  be 
quHslied. — The  question  in  this  case  arises  upon 
tlie  construction  of  the  6  George  4,  cap.  51,  which 
enables  any  prosecutor  to  send  up  bills,  for  any  of- 
fence committed  in  a  county  of  a  city,  to  the  next 
adjoining  county,  and  the  third  section  provides, 
"that  it  shall  be  lawful  for  any  prosecutor  to  prefer 
his  bill  of  indictment  for  any  offence  committed 
within  any  county  of  a  city,&r^  in  Ireland  to  the  jury 
of  tlie  county  next  adjoining  to  such  county  of  a  city 
&c.,  sworn  and  charged  to  inquire  for  the  king  for 
the  body  of  such  adjoining  county  at  any  sessions  of 
Oyer  and  Terminer  and  General  Gaol  Delivery, 
and  that  every  such  bill  of  indictment  found  to  be  a 
true  bill  b^  such  jury,  shall  be  valid  and  effectual 
in  law,  as  if  the  same  had  been  found  to  be  a  true 
bill  by  any  jury  iworn  and  charged  to  inquire  &c. 
for  such  county  of  a  city  &&"  The  act  eontdns  no 
express  direction  that  the  proceedings  are  to  be 
transferred  to  the  county,  however  in  England  it  is 
the  constant  practice,  and  in  the  case  of  Reg.  v. 
MeUor  and  another,  (Rus.  &  R.  144)  it  ts  assumed 
that  when  Uie  bills  are  found  in  the  county,  such  a 
transfer  takes  place,  and  that  would  seem  to  be  a  ne- 
cessary implication,  for  the  sixth  section  provides, 
that  the  prisoner  shall  be  transferred,  by  writ  of 
habeas  corpus,  to  the  custody  of  the  sheriff  of  the 
next  adjoining  county,  and  the  court  may  issue 
process  to  compel  the  attendance  of  witnesses 
there.  The  seventh  section  provides,  "that  re- 
cognizances entered  into  by  witnMsee  shall  be  for- 


feited  if  ten  days  prevlooa  to  Ike  holding  ^th«  luxt 
court  of  Oyer  and  Terminer  they  shall  have  notice  of 
the  intention  of  the  prosecutor  to  remove  the  indict- 
ment  into  the  connty,  and  the  pardes  boand  shall 
not  attend  in  the  county,"  and  the  eight  section  pro- 
vides, "  that  notice  1^  at  their  place  of  abode  shall 
be  sufficient,  and  if  the  witnesses  attend,  the  re- 
cognizance is  discharged  that  provision  is  for  the 
benefit  of  the  prosecutor  as  between  him  and  tbe 
witnesses,  and  it  may  be  waived  by  the  attendance 
of  the  witnesses  gratis.  The  concluding  part  of  the 
ninth  section  provides,  "  that  after  the  delivery  of 
any  of  the  said  notices  it  shall  not  be  lawful  for  soy 
person  or  persons  to  prefer  any  bill  of  indictment, 
or  to  return  any  inquisition  for  any  offence  men- 
tioned in  the  said  rect^tzances,  &&,  at  or  to  any 
sessions  of  Oyer  and  Terminer  or  General  Gaol 
Delivery  for  any  such  county  of  a  city,  fie"  It  is 
clear  that  when  once  the  prosecutor  haa  made  his 
election,  the  proceeding  oamiot  be  brongbt  back  to 
the  city,  and  this  was  enacted  to  prevent  changing 
backwards  and  forwards,  which  might  be  made  an 
instrument  of  great  oppression.  Queen  v.  TVoy- 
nor,  (I  Cr.&  D.  C.C.,  237,)  which  was  a  trial  for 
libel  at  Drogheda,  and  (Hayes  Crim.  Law,  908.) 
In  the  present  case  there  are  bills  of  indictment 
pending  in  both  the  county  and  city  which  tmj 
be  most  injurious  to  the  prisoner,  for  if  in  the  case 
put  there  were  at  the  same  time  two  judges  sitting 
in  Trim  and  two  in  Drogheda,  can  it  be  contended 
that  the  prisoner  should  be  exposed  to  the  hardship 
of  his  trial  going  on  in  boUi  together?  In  the  pre- 
sent case  recognizances  have  been  entered  into  by 
Hawkesley  and  Reilly,  the  election  has  been  made. 
(^PerrintJ. — Does  not  the  ninth  oeotion  raise  t6e  very 
aerions  question,  whether  the  Qnera  is  faoond?  U 
appears  to  me  there  is  not  any  ease  wliere  tiie  Qoeen 
can  be  oonudered  to  oome  under  the  description  of 
person.)  The  second  section  provides,  **  that  it  shall 
be  lawful  for  the  court,  at  tbe  praym*  or  instaDceof 
any  prosecutor,  &c.,"  the  word  "prosecutor"  there 
must  be  considered  to  include  the  Attorney  General 
prosecuting  on  tbe  part  of  the  crown,  aiid  if  so  he 
must  be  considered  to  come  also  within  the  meanii^ 
of  the  word  "  person."  {Perrin,  J, — What  are  tbe 
facts  which  bring  this  case  within  the  ninth  set^ion?) 
There  are  no  circumstances  which  bring  the  case 
within  tbe  express  words  of  the  act,  but  it  is  dearly 
within  the  spirit  of  it,  for  althougli  there  may  not 
have  been  any  notices  served  on  the  witDcsaes,  tbe 
notice  being  to  secure  their  attendance,  if  they  attend 
without  notice  the  recognizance  is  discharged;  it  is 
the  du^  of  the  prosecutor  to  serve  these  ooticex, 
and  to  have  the  informations  returned,  can  it  be  rou- 
tended,  that  if  he  does  not  do  what  he  on^t,  tknt 
he  can  go  back  to  the  city  and  obtaio  an  advuttage 
which  he  otherwise  would  not  have? 

Attornejf'General  contra. — The  prisoner  having 
been  arrested  in  July,  remained  in  the  custody  of  the 
sheriff  of  the  county  of  tbe  city  of  Dublin  op  to  the 
present  time;  no  application  was  made  aml»  the 
act  to  transfer  the  proceedings  or  to  change  there- 
nue;  a  bill  was  preferred  to  the  City  Grand  Jurr, 
and  afterwards  quashed,  owing  to  tlic  disoovury  uf 
a  letter  which  it  was  considered  necessary  shoutU  be 
inserted  in  the  indictment,  a  bill  was  then  seat  up 
to  tbe  county,  but  no  notice  wps  gi\en  under  lbs 
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act,  Dor  Any  farther  proceeding  taken  on  foot  of  it. 
The  preseat  indictment  has  been  found  by  the  Grand 
Jury  of  the  county  of  the  city,  and  the  application 
19  to  quash  that  bill.  There  are  cases  in  which  bills 
may  be  found  in  one  of  several  counties,  such  as  for 
a  larceny  committed  upon  a  coach,  and  the  pendency 
of  a  bill  in  one  county  could  not  be  considered  an 
answer  to  an  indictment  in  another,  but  I  do  not 
mean  to  aay  that  the  Court  would  not  have  jurisdic- 
tion to  prevent  the  prisoner  from  being  harrassed, 
if  such  were  the  case,  by  these  proceedings.  It  is  not 
alleged  that  the  act  in  terms  applies  to  the  present 
case;  the  provision  in  the  ninth  section,  "that  it 
shall  not  be  lawful  for  any  person  to  prefer  a  bill 
of  bdietment  to  the  county  of  a  city"  applies  to  those 
cases  only  wliere  notices  have  been  served  under  the 
act,  and  there  Is  no  provision  in  the  statute,  that.  If 
a  bill  be  feand  in  one  jarlsdlction,  another  cannot 
be  preferred  to  a  di^ent  one.  Hutting  the  case 
most  strongly  against  the  Crown,  if  a  private  pro- 
secutor swore  informations,  and  gave  notice  of  his 
intention  to  proceed  at  a  commission  of  the  next 
adjoining  county,  that  would  not  limit  the  Crown, 
and  such  prosecutor  could  not  be  compelled  to  enter 
into  the  recognizance  required  by  the  thirteenth  sec- 
tion. ( Perrin,J. — The  Crown  may  not  be  bound  by 
ihe  set,  but  if  it  once  take  advantage  of  it,  as  it  may, 
would  it  not  then  be  bound  by  all  the  rules  a  subject 
would  be  bound  by?)  lu  the  case  of  Att.gen.  v. 
WUtoittiJshh's  Cr.  cases  reserved  3 1 3)  a  recognizan  ce 
was  entered  in  to  for  the  performance  of  public  worits, 
the  Attorney-General  proceeded  by  oivtl  bill,  there 
was  an  appeal,  and  the  judges  held  that  thepro- 
virions  of  the  statute  requiring  security  for  double 
costs,  did  not  apply  to  the  Crown,  so  that  the  Crown 
may  take  advantage  of  some  acts  of  Parliament,  with- 
out being  boand  by  all  their  provisions ;  this  statute 
contdns  no  provision,  that  where  a  bill  is  found  in 
a  couDty  there  shall  not  be  any  bill  preferred  to  the 
city ;  the  case  does  not  come  within  the  words  or 
sj>irit  of  the  act — the  object  of  the  Crown  is  to  have 
a  trial,  and  not  to  delay,  this  application  should 
tberef(H%  be  refused. 

Napiert  Q.  in  reply. — There  is  at  present  a 
valid  proceeding  in  the  county,  will  the  Court  then, 
pending  that  proceeding,  which  is  capable  t£  being 
carried  into  effect,  permit  another  to  be  taken?  It 
is  conceded,  that  if  any  one  of  the  notices  required 
by  the  act  had  been  served,  it  would  not  be  optional 
with  the  party  to  go  back  to  the  city  ;  can  it  be  con- 
tended that  if  a  party  does  not  give  these  notioea — if 
lie  violates  the  act,  he  will  be  at  liberty  to  reserve  a 
power  of  violating  another  part  of  it  r  The  argu- 
ment is,  that  if  he  neglects  to  serve  notices,  or  the 
witnesses  do  not  attend,  thnt  he  may  go  back  to  the 
cit;  and  begin  afresh,  but  that  if  he  performs  what 
ttie  set  directs  for  the  purpose  of  having  the  bills 
properly  found,  that  then  he  is  not  to  be  at  liberty  to 
go  back,  it  is  not  by  the  service  of  the  notices  the 
Court  gets  jurisdiction  but  by  the  finding  of  the  bills, 
the  third  section  must  be  considered  as  extending  to 
Ihe  ease  of  prosecutions  by  the  Crown,  the  words 
used  are  sufficiently  larg^  and  a  private  prosecutor 
proceeds  only  by  the  aufferance  of  the  Attorney- 
general,  who  may  interpose  at  any  time;  by  the 
sixth  section  of  the  habea$  corpus  nc^  (Hayes,  367,) 
the  Court  is  required  to  set  at  liberty  a  prisooer  if 


not  tried  the  second  term,  the  present  is  the  third 
term  since  an  Indictment  was  preferred  for  the  same 
offence,  here  there  is  a  good  indictment  in  the  coun- 
ty, and  it  would  be  a  hardship  to  the  prisoner  if  the 
Attorney-general  could  have  the  power  of  going  into 
every  court  and  issue  process  in  each.  The  Attor- 
ney-general before  the  present  Commission  could 
have  obtained  a  transfer  of  custody  to  the  county 
under  tlie  fourth  section;  in  the  case  of  the 
King  V.  Tra^noTt  the  transfer  was  at  the  prayer  of 
the  Attomey-genwal.  {Richards,  f^Had  the 
indictment  been  found  there  ?)  It  had,  there  is  no 
reason  why  powers  should  be  given  to  private  pro- 
secutors, and  not  to  the  Attorney-general,  the  words 
are  sufficiently  large  to  include  every  prosecutor,  it 
would  be  unjust  to  have  two  concurrent  jurisdictions. 
Is  a  violation  of  the  not  to  be  considered  a  sufficient 
argument  for  the  interpretation  of  a  statute  injuri- 
ously to  the  prisoner?  the  case  should  be  conn- 
dered  as  if  tlie  Crown  had  done  that  which  the  act 
directed. 

Solicitor- General  in  reply. — At  the  commission  in 
August  it  became  the  duty  of  the  Cro^Tn  to  postpone 
the  trial  on  the  ground  of  newly -discovered  evi- 
dence ;  in  October  the  trial  was  prevented  by  the  i  n- 
terposition  of  the  prisoner's  counsel,  who  raised  tlie 
formal  objection  that  notices  had  not  been  served. 
The  first  section  of  the  6  G.  4,  c.  51,  declares  that 
on  "  motion  on  behalf  of  his  Majesty,"  and  *'on  mo- 
tion on  behalf  of  any  prosecutor,  ftc,"  taking  a  plain 
distinction  between  proseoutlons  by  the  Crown, 
and  by  a  private  person,  and  in  those  parts  of  the 
statute  where  the  Crown  Is  not  named,  it  is  not  in- 
tended to  be  bound;  it  is  provided  that  recognizan- 
ces shall  be  entered  into  by  the  witnesses,  in  order  to 
secure  a  trial,  and  to  prevent  a  failure  of  justice ;  if 
all  the  preliminaiy  arrangements  are  completed,  the 
proceedings  are  transferred,  and  it  is  under  such 
circumstances  alone  that  any  argument  could  arise 
against  bringing  the  case  back  to  the  city.  If  the 
argument  on  the  part  of  the  prisoner  is  well-founded, 
a  bill  might  be  found  in  tlie  county,  the  witnesses 
might  not  attend  before  the  petty  jury,  and  as  by  the 
act  it  is  at  the  next  court  they  are  bound  to  attend, 
they  need  not  come  to  any  other;  and  there  would 
be  a  total  failure  of  juatice,  if  no  bill  could  be  pre- 
ferred in  the  dty.  The  county  of  Clare  is  the  next 
adjoining  county  to  Limerick,  if  a  Judge  of  Assiae 
came  into  the  court  at  Ennis,  and  found  a  bill  upon 
the  books,  he  could  not  take  any  notice  of  it  if  the 
prisoner  was  not  in  custody  in  Clue,  or  if  the  tnll  was 
found  without  the  notices  prescribed  by  the  act,  in 
Limerick  the  prisoner  is  found  in  gaol,  and  thejudge 
being  bound  to  deliver  the  gaol,  would  ask  why  an 
indictment  was  not  sent  up,  would  he  listen  to  a 
statement  that  a  bill  was  found  at  Ennis,  without 
also  inquiring,  whether  the  necessary  preliminaries 
had  been  complied  with,  or  could  it  be  said  that  the 
prisoner  could  not  ever  be  tried  in  either  ?  for  the 
witnesses  would  not  be  bound  to  attend  in  Ennis,  if 
notice  had  not  been  served  upon  them. 

/)«c.  18.~PERRrN,  J.— In  this  case  the  prisoner  has 
been  called  on  to  plead  to  an  indictment  found  by  the 
Grand  Jury  of  the  county  of  the  city  of  Dublin  at 
tlie  present  Commission,  charging  him  with  felony, 
and  with  compassing  to  depose  the  Queen,  and 
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levy  war  againtit  her  Majesty.  The  prisoner  ob- 
tained a  copy  of  the  indictmentt  at  the  desire  of 
his  counsel,  and  moved  by  bis  counsel  that  it  should 
be  quashed,  because  it  is  alleged  there  is  another 
indictment  pending,  charging  the  same  offences, 
vhich  was  found  by  the  C^and  Jury  of  the  county 
of  Dublin  at  the  last  Commission,  held  in  the 
month  of  October,  which  indictment  was  preferred 
by  the  directioD  of  the  Attomey-OeDeral»  acting 
for  her  Mtyesty,  under  the  powers  and  proviskma 
6f  the  6  Geo.  4,  c.  51,  and  to  wUcb,  as  appears  from 
the  affidavit,  the  prisoner  declines  to  plead,  and  ob- 
jects to  be  arraigned,  and  it  is  insisted  on  his  behalf 
that  this  statute  obliges  the  crown  to  abide  by  that 
indictment  or  venue,  and  prohibits  her  Majesty 
from  preferring  an  indictment  to  any  other  jury 
for  the  same  offence  in  the  county  of  the  city  of 
Dublin ;  and  that  the  indictment  ought  to  be 
quashed,  and  the  Queen  stopped  from  proceeding 
any  further  upon  it.  The  statute  6  Geo.  4,  c.  51, 
by  the  3rd  section,  enables  any  prosecutor  to 
prefer  his  or  her  bill  of  indictment,  for  any  offence 
within  any  county  of  a  city  or  town  to  the  Grand 
Jury  of  the  next  adjoining  county,  and  provides 
that  the  bill  found  by  that  Grand  Jury  shall  be  as 
valid  and  effectual  as  if  found  by  that  of  the  city. 
It  appears  to  me  that  the  Attorney-general  may 
prefer  bills  for  an  offence  eommitted  in  a  city  to 
the  n»t  adjoining  county,  under  tfai^  section,  and 
may  avail  faimsw  of  the  benefit  of  the  statute, 
which  is  merely  enabling,  not  disabling;  for 
though  the  liingahall  not  be  bound  by  a  statute 
unless  specially  named,  he  may  take  the  benefit  of 
it  though  not  named ;  there  are  several  cases  to 
that  effect  cited  in  the  (11  Report,  68  a.)  It  was 
held  tb»t  the  king  may  take  advantage  of  the 
statute  of  Nisi  Prius,  though  he  is  not  bound  by 
it;  also  the  statute  of  Magna  Charts,  which  pro- 
vides that  the  Court  of  Common  Pleas  sliall  be  held 
at  some  certain  place,  does  not  bind  the  king.  In 
the  ease  of  the  King  v.  Traynor,  a  Cr.  &  Dix.  237,) 
raled  by  Mr.  Justice  Burton  at  Dn^heda,  the  At- 
torney-General was  held  to  be  a  proseeator  within 
the  third  section  of  the  act.  The  fourth  section 
enables  the  Coart  of  Oyer  and  Terminer,  to  transfer 
tbeindi^mrat  found  in  a  county  of  a  city,if  itappears 
that  any  indictment  is  proper  to  be  tried  by  a  jury  of 
any  next  adjoining  county,  and  the  court  may,  at 
the  prayer  of  the  prosecutor  or  defendant,  order  such 
indictment  or  inquisition,  and  the  several  recog- 
nizances, &&,  relative  to  such  indictments  and  in- 
quisitions, to  be  filed  with  the  proper  officer,  to  be 
by  him  kept  among  the  records  of  the  Court  of 
Oyer  and  Terminer  for  such  next  ac^oining 
county,  and  cause  Uie  defendant  to  be  removed  by 
writ  of  habeat  corput  to  the  gaol  of  the  next  ad- 
joining county,  as  if  the  offence  was  eommitted 
there.  The  statute  seems  to  provide  for  three  cases. 
The  4tfa  secUon  has  no  bearing  on  tlie  present  case, 
nor  baa  the  5th ;  the  6th  enablea  a  judge  of  any  of 
tiie  superior  courts.  King's  Bench,  Ckimmoa  Pleas, 
or  Exchequer,  upon  application  ten  days  next  be- 
fore the  holding  of  any  sessions,  &&,  to  cause  the 
prisoner  to  be  removed  by  writ  of  habeas  oor- 
jDttf  to  the  custody  of  the  sheriff  of  the  city  to 
the  sheriff  of  the  a<yoining  county.  So  far  as  I 
have  read,  there  is  no  express  prohibition  in  tike 


act  against  preferring  or  finding  ft  bill  io  the 
county  of  a  city,  after  one  found  to  the  county. 
U  is  plain  it  was  not  illegal  before  the  atatote 
to  have  a  second  bill  {oaaa,  though  wiotbor  was 
pending  for  the  same  offeno^  and  thoi^li  A»  Cowt 
:  is  bound  to  take  care  that  the  prismier  aball  Dot 
suffer  any  disadvantage  or  inooDvenieac4  then  are 
clear  authorities  that  tiie  mere  fact  of  tbe  existeuca 
and  pendency  of  ao  Indictment  for  the  mds 
offenee  is  not  a  auflknent  graond  to  call  OD  tba  eoMt 
to  qnadi  a  fresh  indictment.  There  is  u  eaae  re- 
ferred to  in  ike  King  v.  Stratton,  (Doii^.  3d9,) 
RejF,  V.  Webb,  (3  Burr.  1468))  and  abo  npevted  io 
(1  Bl.  Rep.  460,)  which  Is  a  phln  nitboritf  en  tUs 
point.  The  defendant  was  indicted  fcr  pcsjvy, 
and  the  case  havii^  been  removed  1^  certxiran, 
stood  for  trial ;  in  tbe  meantime  a  new  indictmeat 
was  preferred,  and  the  court  declared  its  opinion 
that  a  motion  to  quash  the  iodictiDeBt  was  aot  of 
course,  and  the  rule  made  was,  that  tbe  Arst  is- 
dictment  should  be  quashed,  and  tbe  second  staad 
in  its  place.  There  is  another  authority  am  this 
point,  tbe  case  of  Rer  v.  Swmi  and  Js^vw,  (Fast. 
104.)  It  was  an  indictmoit  for  murder;  tbe  triid 
was  postponed,  and  in  the  meantime  the  Attora^- 
General,  being  satisfied  from  the  evidenoe  that 
Swan  was  b  the  aervieo  of  the.duluaetd,  eoBsf< 
dered  it  advisable  to  pie&r  another  bOi  »  the  pri- 
soner  pleaded  In  aba^ent,  aad  alao  over  to  tlM 
felony  i  the  case  was  argoad  before  Mr>  Jastiee 
Wright  and  Baron  Foster,  who  were  of  opiaian 
the  charge  must  be  answered.  "Th^  the  p«i- 
deocy  of  a  former  indictment  is  bo  answer  nor 
any  reason  why  he  should  not  plead  to  the  last 
indictment,  notwithstandmg  the  pendant^  of  the 
former,  for  am^foit  arraign  is  do  plee  m  this 
case.  The  king,  by  his  counsel,  ^uet  be  ai  li- 
berty to  prosecute  in  such  a  muMier  ae  wiU 
best  answer  the  ends  of  justice,  and  the  ooort  aaait 
take  care  that  tiie  prisoner  is  not  eppoeed  ta  the 
inconvenieDee  of  undergoing  twa  triala  for  tba  oae 
offenoe."  That  is  a  deciaion  on  raeoad,  and  it 
seems  necessarily  to  rule  the  .preseat  case^  wiless 
the  law  is  altered  by  tbe  statute;  aad  if  it  be  ae 
answer,  by  way  ni  plea,  so  it  is  no  graond  for 
calling  on  the  court  to  qaarii  tbe  iadictaMnt.  It 
however,  insisted  that  the  proviaeas  of  tbe  statute 
distinguish  this  ctM,  and  that  though  it  was  net 
illegal  before  the  statute  to  have  a  aecoDd  iodict* 
ment  found,  while  another  was  pending  for  the 
same  offence,  that  the  law  has  been  alteiwd  in  that 
respect  As  far  as  I  have  referred  to  the  &d,  4lb, 
and  6th  sections,  I  find  nothing  in  tbe  statute  pro- 
hibiting a  person  who  prefers  a  t^l  undar  the  third 
section  from  afterwards  preferring  imotber  in  the 
county  of  the  city  w here  the  offeuoe.  was  cm— litte^ 
and  nothing  annulling  or  invalidsting  that  indicts 
ment  when  found.  Here  the  bill  was  found  by  tlie 
county,  and  pending  that,  another  eppeare  to  have 
been  preferred  uawr  the  authoritj  <tf  tba  third 
section.  There  was  no  proceeding  under  the  4th 
or  6th  sections — none  by  order  of  tbe  ooort  under 
the  4th,  and  the  prisouw  was  not  ranioved  under 
tbe  6th,  which  was  the  objection  taken  at  tiie  last 
Coramisaion,  and  held  valid  by  tbe  f»urt.  It  is 
insisted  that  the  7th,  6th,  9th,  and  13th  sections 
eitlier  express  or  sufficiently  evince  such  prohibi- 
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tioD.   Tbeatfttota  dire<^  that  the  reoogananceB  of 
the  pfOMCDtora  or  witoeaiea  who  do  not  appear 
after  notice  ahatl  be  forfeited  ;  and  tbe  eighth 
aeotioD  proridflB  that  notice  left  at  tiieir  plaoe  of 
■bode  ihall  be  aofiioleat ;  b;  tbe  9th  section  it  is 
enacted  that  the  m^jatrates  before  whom  the  in* 
formations  were  taken  shall,  after  ten  days'  notice* 
retnm  the  recogntiancea,         to  the  Court  of 
Oyer  and  Tominer  for  Uie  next  adjoining  county, 
and  that  after  the  deliveiy  of  these  notices  it  shall 
not  be  lawful  to  prefer  a  bill  at  the  sessions  of 
Oyer  and  Terminer  for  the  county  of  the  city  ;  and 
the  IStfa  section  enacts,  (hat  such  persons  shall 
rater  in(o  reeoguiianoe  in  £40,  &c.   It  is  insisted 
that  «b*  ItUer  dinue  of  the  dth  seetion  makes  it 
nnbtwfal  for  any  oaok  after  an  indictment  found 
by  tfaeeountyt  to  pr^er  ui  indictment  in  the  county 
the  city*    The  statute  has  no  such  provisini ; 
it  n,  that  "after  tbe  delivwv  of  any  of  the  said 
notioea,  ftc*  it  diall  not  be  lawful  to  prefer  any 
bill  of  indietment  in  tiie  oounty  of  the  dty."  Here 
it  is  stated  on  affidavit  that  no  notices  were  served; 
therefore,  tbe  ease  plainly  does  not  come  within  i 
the  terms  of  that  enactment,  which  ia,  that  after 
the  ddivery  of  said  notices  it  shall  not  be  lawful  to 
do  so.    It  was  argued,  oo  the  part  of  the  prosecu- 
tion, that  the  object  of  this  provision  was  to  assist 
the  prosecutor,  not  to  restrain  that  officer  from 
preferring  the  indictment,  and  that  the  provision 
is  not  after  preferring  or  finding  a  bill  or  in- 
diotsnent,  but  after  notion  which  not  having  been 
ddivered  here,  the  provision  does  not  apply  ;  and 
fiinbM,  that  the  Queen  was  not  intended  to  be 
bomd  1^  such  provision,  tbe  word  used  Iwing 
**perMMb*  Befinre  the  passing  of  this  statute^  it  was 
not  iUegd  to  have  a  seumd  l^U  fonnd  during  the 
pendency  of  the  first*  and  it  would  be  difficult  to 
bold  that  where  there  is  no  express  provision  in 
tbe  Mt,  we  shtmld  imply  one  restraining  the  crown 
from  sending  up  a  seoond  bill  in  the  plaoe  whero 
the  offence  was  committed.   Still,  the  Court  will 
prevttit  a  vexatious  use  of  tttat  proceeding.  There 
sure  several  cases  where  parties  have  tbe  option  of 
pref^nring  indictments  in  one  of  several  counties,  as 
if  a  larceny  is  committed  upon  a  coach  Ravelling, 
or  an  offence  upon  the  borders  of  the  counties,  and 
DO  authority  has  been  cited  to  shew  that  any  one 
of  the  indit^ments  were  invalid.   It  has  been  con- 
tended  that  though  the  Queen  may  take  advantage  of 
this  statute,  the  crown  is  not  Iraund  by  tbe  prohibi- 
tory clause  in  the  9th  section,  or  by  the  13th  sec- 
tion, by  whidi  leeognixances  are  to  be  given.  I 
am  of  opinion,  that  there  is  nothing  in  tlie  statute 
whidi  probibitt  the  Attorney-General  from  send- 
ing up  a  fresh  bill  in  tbe  county  of  a  city,  although 
a  Ml  fass  beM  riready  found,  and  may  be  pending 
in  tbe  coonty.   Here  no  notices  have  been  served, 
therefore  the  case  is  not  within  the  terns  of  the 
statute,  and  we  cannot  imply  an  intent  to  bind  or 
restrain  tbe  crown  by  general  words.  Suppose 
this  case,  that  a  private  person  prefers  a  bill,  and 
aerves  ncAlce,  and  the  Attorney-General  was  of 
opinion  that  another  bill  ought  to  be  preferred  in 
tlie  county  of  the  city,  as  in  the  case  of  Hex.  v. 
iS'inus  and  Juries,  is  there  anything  in  the  act  to 
retrain  or  talce  May  this  power,  this  common-law 
right  of  the  crown  ?  I  <k>  not  think  th&m  is.  I 


think  we  cannot  imply  such  a  provision,  the  effect 
of  which  would  be  to  deprive  the  crown  of  the 
power  of  enfondng  the  due  administration  of  jus- 
tice ;  nor  do  I  think  it  makes  any  difference  where 
the  indictment  in  the  county  lias  been  preferred  by 
the  Attorney-General,  if  upon  further  considera- 
tion, whether  in  couseqaence  of  the  role  made  in 
the  Queen's  Bench  in  the  case  of  the  Queen  v. 
Martin^  as  to  the  interest  of  a  burgess,  or  to  avoid 
tbe  question  as  to  whether  a  trial  could  be  had  in 
the  county,  or  for  any  other  sufficient  reason  he 
considers  another  indictment  to  be  necessary,  if  be 
is  of  opinion  the  new  bill  is  better  adapted  to  the  case 
than  the  former  one,  I  do  not  think  there  is  any- 
Uiing  calling  on  ua  to  prevent  him  from  prosecuting 
in  the  nunner  be  thinks  will  best  answer  the  ends 
of  justice.   I  do  not  tlunk  we  can  hold,  upon  mo- 
tion to  quash  this  indictment,  that  we  should 
imply  a  prohibition  restraining  the  crown.  Look- 
ing at  the  subject  matter,  and  tbe  authoriUes,  we 
do  not  find  any  provision  contained  in  the  act, 
uther  express  or  by  necessary  impliention,  abridg- 
ing the  right  of  the  crown  to  send  up  a  second  in- 
dictment.   It  was  argued  by  the  counsel  for  the 
prisoner,  that  the  proceeding  was  arbitrary,  and 
might  be  unjust,  to  give  tbe  Attorney-General  the 
power  of  changing  the  venue,  which  would  be  the 
effect  of  the  construction  we  are  inclined  to  give 
the  statute  ;  but  we  cannot,  even  if  such  an  argu- 
ment were  well  founded,  extend  the  provisions  of 
the  act,  or  import  into  it  what  it  does  not  contain. 
It  is  said  the  proceeding  is  harassing  and  oppres- 
sive.  No  such  abuse  is  complained  of  here ;  for, 
though  in  the  argument  it  was  said  to  be  so,  no 
fact  is  put  forward  shewing  such  to  be  tbe  case. 
Nothing  that  I  have  heard,  save  that  the  prisoner 
made  considerable  preparation  for  his  defence  in  the 
county.   It  is  not  said  that  it  will  be  thrown  away, 
or  not  be  applicable  to  tbe  present  trial,  or  that 
he  will  be  deprived  of  the  benefit  of  it ;  nor  is 
there  any  allegation  that  a  fair  trial  cannot  be  had 
in  the  city.    It  will  be  our  duty  to  take  care  that 
the  fresh  indictment  will  not  deprive  the  prisoner 
of  the  benefit  of  the  Habeas  Corpus  Act  \  indeed 
I  cannot  see  how  it  will  have  that  effect.  The 
prosecutor  is  ready  to  go  to  trial,  and  the  delay  is 
caused  by  the  prisoner  declining  to  plead.    It  Is 
not  alleged  that  he  is  not  prepared,  or  that  the  in- 
dictments, though  not  precisely  alike,  are  not  sub< 
stantially  the  same.   The  only  material  alteration 
is  one  of  which  no  one  can  complain,  that  the  pre- 
sent is  shorter  than  tbe  former.    The  other  objec- 
tion is  the  pendency  of  the  second  in^ctment,  and 
that  exists  merely  by  the  resistance  to  the  motion 
of  the  Attorney-General  to  quash  it;  but  we  wi.l 
take  care  the  second  indietment  shall  not  prqjudice 
tbe  prisoner  in  whatever  manner  it  is  to  be  effected. 
I  am  of  opinion,  therefore,  that  we  cannot  comply 
with  this  application,  as  it  appears  to  us  contrary 
to  the  authorities,  and  not  warranted  by  the  provi- 
sions of  the  act. 

Richards,  B. — Concurring  as  I  do  in  the  judg- 
ment pronouoced  by  the  senior  member  of  the 
court,  1  should  content  myself  with  merely  ex- 
pressing my  assent,  were  it  not  that  this  being  a 
novel  question,  and  one  arising  upon  the  construc- 
tion of  a  somewhat  recent  sUtute^  and  on  which 
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there  have  been  but  fev  dednona,  I  consider 
more  proper  to  state  briefly  vhat  baa  been  paasing, 
in  my  own  mind  on  the  subject.  The  first  section 
of  the  6  Geo.  4,  cap.  51,  relates  to  indictments,  or 
informations,  in  the  superior  courts — such  as  the 
Queen's  Bench,  Common  Pleas,  or  Exchequer — 
and  enables  these  courts,  upon  application  on  be- 
half  of  her  MajeRty,  or  of  any  prosecutor  or  de- 
fendant, to  give  orders  for  the  striking  of  a  special 
jury,  &C.  In  that  section  the  crown  is  expressly 
named,  notwithstanding  that  the  general  term 
*'prosecutot'*  is  also  ns^ ;  and  tiiat  gives  colour  to 
the  argument,  that  where  it  was  intended  to  include 
the  crown,  it  was  done  so  in  express  terms^  and 
that  the  term  "  prosecutor^  was  not  considered  by 
the  framers  of  the  act  as  sufficient  to  include  or 
comprise  the  crown.  Bat,  on  the  other  hand,  in 
the  second  section,  the  general  term  "protecutar,'* 
as  there  used,  most  be  construed  to  include  the 
c  own,  aa  well  as  all  others.  That  aeetion  em- 
powers the  superior  courts  to  direct  that  issues 
joined  in  all  actions  and  prosecutions  depending 
therein  shall  be  transferred  for  trial  from  the  juris- 
diciion  of  a  city  or  county  of  a  town  to  the  next 
adjoining  county.  Now,  I  find  every  information 
by  her  Majesty's  Attorney  or  Solicitor- General  in- 
cluded in  this  section ;  bat  how  is  the  necessary 
order  to  be  obtained  for  a  transfer  of  such  issues  ? 
It  is  to  be  obtained  *'  at  the  prayer  of  any  prose- 
cutor, or  plaintiff,  or  of  any  defendant;"  it  is  not 
at  the  prayer  or  instance  of  the  Attorney-General 
prosecuting  for  the  crown,  and  of  any  prose- 
cutor, &c.,  but  of  any  **  prosecutor."  So  that  the 
term  *'  prosecutor,"  as  there  used,  manifestly  in- 
cludes the  crown,  or  rather  the  Attorney  or  Soli- 
citor-General prosecuting  for  the  crown.  It  is 
impossible  to  read  the  language  of  the  second  sec- 
tion and  come  to  any  other  conclusion.  So  that 
if  the  naming  the  crown  in  the  first  section  affords 
an  argument  one  way,  the  including  the  crown  in 
the  second  section,  in  the  general  term  "  prosecutor," 
is  equally  an  argument  (he  other  way.  But  there 
is  an  enabling  statute  intended  for  the  benefit  of 
all  plaintifis,  prosecutors,  and  defendants ;  and 
finding  that  it  was  in  the  first  two  sections  mani- 
festly intended  to  inclade  the  crown,  and  tlmt  the 
term  <*  prosecutor,"  in  the  second  section,  was  used 
for  that  purpose.  I  confess  I  would  feel  very  great 
difficulty  in  holding  that  the  3rd  section  should  re- 
ceive a  constructiou  limiting  its  operation  to  prose- 
cutions carried  on  by  private  prosecutors  alone. 
There  is  no  reason  sn^ested  why  the  legislature 
should  have  intended  to  exclude  the  crown  from 
the  benefit  of  that  section ;  and  prosecutions  by 
the  crown  were  as  much  within  the  mischief 
intended  to  be  remedied  as  those  by  private 
persona.  In  truth,  all  prosecutions  are  carried 
on  in  the  name  of  the  crown.  The  third  sec- 
tion is  general.  The  fourth  section  is  where 
an  indictment  is,  in  fact,  found ;  and  provides  that 
in  all  such  cases  the  Court  of  Oyer  and  Ter-  \ 
miner,  ftc,  may  order  the  indictments  and  inquisi- 
tions, &C.,  to  be  handed  over  to  the  proper  officer 
of  the  next  adjoining  county,  together  with  all 
documents,  &C.,  relating  to  such  indictment.  But 
how  is  that  to  be  done  i*  Just  in  the  same  way  as 
was  before  directed  by  the  2nd  section,  at  the 


prayer  of  any  proeecator  or  defeadaot.  It  camot 
be  argued  uiat  the  word  proncotor,"  in  that 
section  ought  not  to  bear  the  same  meaning  as  in 
the  Snd  section,  or  that  the  right  ahotdd  be  con- 
fined to  the  private  prosecutor  and  to  the  party 
prosecuted,  but  should  not  be  Tested  in  the  crown 
prosecuting /»io  bono  pitbUeo.  By  the  13th  section 
it  is  provided,  that  the  **per9on''  sedting  to  change 
or  remove  the  proceedings  shall  enter  into  recog- 
nizance for  payment  of  costs,  ftc. ;  and  it  hM  be«i 
suggested  that  this  section  may  be  resorted  to,  for 
the  purpose  of  interpreting  within  the  limits  omi- 
teoded  for,  the  previous  part  of  the  act.  No  dooLt 
the  section  cannot  apply  to  her  Majesty,  for  I 
admit  it  could  not  be  the  intention  of  the  li^idatnre 
to  include  the  crown  in  that  section.  It  would  be 
absurd  to  require  the  crown  to  enter  into  recog- 
nizance i  besides  the  word  used  in  the  aeetion 
itself  is  **  person,"  not  proseontor.'*  Tbet  section 
was  plainly  intended  to  apply  to  primate  prose- 
cutors only ;  but  it  woidd  be  too  modi  to  hold 
from  that,  that  none  of  the  preceding  eoabliiig 
sections  of  the  act  included  Uie  crown.  It  bra 
been,  next,  argued, — and  it  is  the  more  im- 
portant question  for  our  consid^ation — that  if 
the  Attorney- General  once  avails  lumaelf  of  this 
act,  by  proceeding  to  obtain  a  transfer  noder  it,  be 
cannot  afterwards  again  resort  to  the  limited  jaris' 
diction ;  and  the  9th  section  has  been  relied  on  in 
support  of  that  position.  The  argument  ia,  indeed, 
founded  upon  that  section  alone ;  for,  independent 
of  it,  there  is  no  gronnd  to  contend  for  any  such 
proposition.  My  brother  Perrin  has  referred  to 
several  cases  for  the  purpose  of  shewing  that  the 
pendency  of  one  indieliiient  eannot  be  relied  as 
an  answer  to  any  <nher  indictment  for  the  same 
offence ;  and,  In  addition,  I  would  refw  to  i  Hale, 
P.  C.  SAL  Now,  I  confess  I  am  strongly  dis- 
posed to  be  of  opinion  that  the  ninth  section 
was  consequent  on  the  third  section.  That  sec 
tion  (the  third,)  was  conversant  with  cases  where 
no  bill  bad  been  found,  and  where  a  transfer 
was  made  in  that  stage  of  the  proceeding* 
from  the  limited  jurisdiction ;  the  several  otber 
sectionfl,  seventh  and  eighth,  rendered  it  obligatory 
on  the  witnesses,  &c,  to  attend  at  the  Court  of 
Oyer  and  Terminer  in  Uie  county  to  whidi  the 
case  had  been  so  transferred.  The  9tb  section 
requires  the  magistrates  before  whom  the  recog- 
nizances had  been  taken,  to  return  all  sucb  to  this 
same  county  upon  reodving  ten  day^  notice,  and 
consequent  upon  such  diangCi  it  was  eajcHned  by 
the  9th  section,  that  no  person  should  aftervanU 
prefer  a  bill  to  the  limitea  jurisdiction.  That  was 
enacted  to  prevent  confusion,  and  a  poanble  defeat 
of  justice,  by  preferring  a  bill  in  the  joriadietion 
where  neither  the  prosecutor  nor  witnesses  were 
bound  to  attend.  1  would  therefore  rather  inehne 
to  be  of  opinion  that  the  9th  section  was  not  in- 
tended for  a  case  circumstanced  aa  the  presenL 
But  whether  the  9th  section  would  preclude  a  pro- 
secutor,  in  a  case  plainly  falling  within  its  provi- 
sions, from  resorting  again  to  the  limited  jurudic- 
tion,  is  a  question  upon  which  it  may  be  unne- 
cessary to  express  any  opinion,  inasmndi  aa  I  think 
it  plain  that  that  section  could  in  no  point  of  view 
be  considered  as  extending  to  any  ease  except 
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where  the  notices  preccribed  by  the  atatnte  had 
been  eerved.  Bnt  where  no  nolioe  hu  been  served, 
the  case  cannot  be  considered  as  falling  within  it. 
Thedefendant  availed  himself  of  an  omission  similar 
in  principle  at  the  last  Commission^  The  writ  of 
Uabemt  Corpus  not  having  been  saed  out  10  days 
before^  he  insisted  be  could  not  be  legally  trans- 
ferred to  the  county,  and  here  no  notice  has  been 
aerved  under  the  otnth  or  any  of  the  other  sections 
of  the  act,  nor  has  the  prisoner  been  transferred, 
nor  phaded  to  the  indictment  preferred  in  the 
county  {  and  the  only  thing  done  within  the  county 
jurisdiction  has  been  the  mere  preferring  and  find- 
ing the  bills  ot  indictment  by  the  county  grand 
jury.  I  would  be  slow  to  hold  that  any  prosecutor, 
whether  priv^e  person  or  the  crowUf  would  be 
predaded,  pending  such  indioate  and  incomplete 
proceeding,  from  abandcndng  the  county  jurisdic- 
tion, and  preferring  an  indictment  in  the  city ;  and 
I  think  the  prosecutor  ought  not  to  be  considered, 
under  such  circumstances,  as  having  made  his  elec  - 
tion so  as  to  bind  him  for  ever,  supposing  the  ninth 
section  to  have  the  effect  as  to  cases  falling  directly 
within  it.  But  it  has  been  further  argued  by  the 
Attorney-General  that  in  no  case  could  the  Crown 
be  bound  by  the  restrictive  provision  contained  in 
the  9th  section.  Generally  speaking,  where  the 
words  used  in  an  act  of  Paniament  are  "  person  or 
perstms,"  the  crown  is  not  bound.  Supposing, 
however,  the  9th  section  to  bear  the  construction 
contended  for  on  the  part  of  the  defimdant,  in 
regard  to  eases  coming  plainly  within  its  opera- 
tion, it  may*  I  apprehend^  admit  of  some  question, 
I  win  say  a  very  grave  and  serious  question, 
whether  the  court  would  i\fft  feel  itself  auUiorized 
to  apply  the  principle  to  be  extracted  from  such  a 
provision  as  that,  to  crown  prosecutions — I  mean, 
prosecutions  carried  on  by  the  Attorney-General, 
as  well  as  to  all  others  in  cases  where  the  Attorney- 
General  had  availed  himself  of  the  general  provi- 
sions of  the  statute.  But  entertaining  the  opinion 
which  I  do  upon  other  parts  of  this  case,  it  is  un- 
necessary to  consider  tliat  question,  and  all  I  shall 
say  at  present  is,  that  it  is  not  my  intention  to 
expreas  any  t^ioion  upon  it  one  way  or  the  other. 
With  respect  to  the  allegation  of  hardship  and 
oppression  and  the  like,  my  brother  Perrin  has 
shewn  that  no  inooavenieace  to  the  prisoner  oan 
resalt  from  the  course  taken  by  the  Crown  in  this 
caae.  If  we  found  the  proceedings  were  adopted 
for  the  purpose  of  oppression,  or  to  prevoit  the 
prisoner  from  having  his  case  disposed  of,  althoagh 
the  pendent^  of  one  indictment  would  not  at  law 
be  any  bar  to  the  preferring  of  a  second  indictment 
for  the  same  offence,  1  should  hope  the  court  would 
poeaesa  sufficient  power  to  prevent  the  abuse  of 
sending  up  indictments  totiet  qtuttiet  in  different 
jurisdictions,  for  the  purpose  of  embarrassing  a 
prisoner  in  his  defence,  or  delaying  him  from  being 
delivered  from  the  charge  against  him.  But  that 
is  not  the  present  case,  and  whatever  the  reasons 
of  the  Attorney-General  may  be,  it  has  not  been 
even  suggested  that  any  hardship  has  been  caused 
to  the  party  charged  by  the  course  adopted ;  and 
we  will  take  care  that  the  priaoner  shall  not  he  in  a 
worse  porition,  with  reference  to  the  period  of  his 
trial,  by  the  present  proceedtng,  than  if  he  wen 


tried  under  the  indictment  preferred  in  the  county* 
The  prisoner  being  now  called  upon  to  answer 
the  indictment,  pleaded  the  following  pleas  in  abate- 
ment : — "  And  now  on  this  day,  that  is  to  say, 
Monday,  the  1 8th  day  of  December,  in  the  year  of 
our  Lord  1846,  the  said  Charles  Gavati  Daffy, 
being  led  to  the  bar  of  the  court  here  by  the  High 
Sheriff  of  the  county  of  the  city  of  Dublin,  and 
having  heard  the  said  supposed  indictment  red 
protesting  that  he  is  not  guilty  of  the  offences  in 
the  said  supposed  indictment  specified,  or  any  of 
them  ;  for  plea  in  abatement  nevertheless  saith  that 
he  ought  not  to  be  compelled  to  answer  the  said 
supposed  indictment,  and  that  the  same  ought  to 
be  quashed,  because  he  aaith  that  Walter  Sweet- 
man,  one  of  the  jurors  aforesaid,  by  whom  the  said 
supposed  indictment  was  firand  a  true  bill  as  afore- 
said, was  not,  at  the  time  of  his  being  sworn  on 
the  grand  inquest  aforesaid,  nor  at  the  time  of  his 
finding  the  said  supposed  indictment  a  true  bill,  as 
aforesaid,  an  inhabitant  of  the  county  of  the  city 
of  Dublin,  or  resident  within  the  same,  or  a  free- 
man of  the  city  of  Dublin,  or  seised  of  any  estate 
of  freehold  in  the  said  county  oi  the  city  of  Dublin, 
and  this  he  the  said  Charles  Gavan  Duffy  is  ready 
to  verify  ;  wherefore  he  prays  judgment  of  the  said 
indictment,  and  that  the  same  may  be  quashed,  and 
soforth. 

And  for  a  further  plea  in  this  behalf,  the  said 
Charles  G.  Duffy,  protesting  as  he  bath  above 
protested,  aaitb  that  he  ought  not  to  be  compelled 
to  answer  the  said  supposed  indictment,  and  that 
Uie  same  ought  to  be  quaahed ;  because  he  salth 
that  Patrick  Boylan,  another  of  the  jurors  afore- 
said by  whom  the  said  supposed  bill  of  indictment 
was  found  a  true  bill,  as  aforesaid,  was  not,  at  the 
time  of  his  being  sworn  on  the  grand  inquest  afore- 
said, nor  at  the  time  of  his  finding  the  said  sup- 
posed  indictment  a  true  bill,  as  aforesaid,  an  inha- 
bitant of  the  county  of  the  dty  of  Dublin,  or 
remdent  within  the  same,  or  a  freeman  of  the  city 
ot  Dublin,  or  a  burgess  of  the  said  city,  or  seisei^ 
possessed  of,  or  entitled  to  any  lauds,  tenements, 
or  hereditsraents  within  the  said  county  of  the  city, 
for  any  estate  of  freehold,  or  any  less  estate,  or 
entitled  to  any  property  within  the  said  county  of 
the  city,  in  respect  of  which  be,  the  said  Patrick 
Boylan,  was  liable  to  be  rated  to  the  relirf  of  the 
poor,  or  for  county,  parish,  or  munidpal  taxes,  and 
this  he,  the  said  Charles  Gavan  Du%,  is  ready  to 
verify  }  whereupon  he  prays  judgment  of  the  said 
indictment,  and  that  the  same  may  be  quashed,  and 
soforth. 

These  pleas  were  verified  by  the  affidavit  of 
Mr.  Duffy,  and  to  both  of  them  the  crown  de- 
murred. 

Dec.  19. — Suttt  Q.Ct  before  the  argument,  on 
behalf  of  the  prisoner,  applied  to  the  court  that 
the  Attorney- General  might  be  directed  to  take 
some  coarse  with  respect  to  the  indi<^ment  in  the 
county. 

Attorne^'GeneraL — If  the  plea  in  abatement  to 
the  indictment  found  by  the  City  Grand  Jury  is 
allowed,  it  will  have  the  effect  of  quashing  it; 
therefore  the  crown  should  not  yet  be  called  on  to 
take  any  course  as  to  the  county  indictment.  There 
is  no  intention  ai  liarassing  tM  pristmer.   If  the 
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general  ianie  waa  pleaded,  and  atrial  eould  be  had, 
the  caie  would  be  different 

PsBMiH,  J. — We  win  not,  at  present,  call  on 
you  to  quash  the  county  indictment  t  and  will,  there- 
fbrei  bear  the  demurrer. 

Attom^Gm> — The  first  otgection  la  in  point  of 
form ;  for  the  prisoner  has  no  right  to  plead  two 
separate  pleas,  therefore  these  pleas  should  be 
overruled  for  duplicity  (L  Chitty,  Criro.  Law,  434). 
Only  one  plea  can  be  pleaded  to  an  indictment  or 
information ;  the  rule  is  the  same  in  civil  cases 
(Archbd.  Civil  Pleading,  2nd  ed.  305).  A  defen- 
dant shall  not  plead  two  pleas  in  abatement  (Com. 
Dig.  Abatement,  a.  3).  These  pleas  are  also-bad 
in  substance.  In  a  plea  of  this  description,  every 
qualification  which  would  shew  competency  in  the 
juror  must  be  negatived,  otherwise  the  plea  must 
be  overruled.  There  is  no  statute  regulating  the 
qualifications  of  a  grand  juror  at  Commissions  of 
Oyer  and  Terminer.  At  common  law,  the  only 
qiulification  was  that  he  should  be  homo  probtu  et 
l^aUst  or  liber  ei  ttfofii ;  lie  need  not  be  an  inha- 
bitant, or  possessed  of  freehold  property.  This 
plea  contains  no  allegation  that  the  juror  is  not 
liber  et  l^alis.  In  the  Sberifi^s  return  annexed  to 
the  writ,  he  is  described  as  of  Grafton  street,  in 
the  city  of  Dublin,  and  consistently  with  anything 
alleged  by  the  prisoner,  he  may  be  a  merchant 
carrying  on  business  at  the  house  of  a  partner ; 
and,  though  not  having  a  residence  or  rateable  pro- 
perty in  it,  may  be  properly  described  as  of  the 
city  of  Dublin.  Upon  a  statement  submitted  to 
the  judges,  reported  in  (Rwiell  Sf  R.  Cr.  Cas.  177), 
it  was  decided  that  a  grand  juror  need  not  be 
a  freeholder,  and  the  practice  in  England  has  since 
been,  not  to  require  grand  jurors  to  DC  freeholden. 
£tnMi»*s  case  (31  St.  Tri.  675)  was  an  indictment 
found  by  the  Grand  Jury  of  the  county  of  tlie  city 
of  Dublin ;  there  was  a  plea  in  abiUemeot  that 
many  of  the  grand  jurors  were  not  flreeboldfln. 
Upon  tbe  ai^ument,  it  was  conceded  upon  the 
authority  of  the  dictum  in  S  Hale,  P.  C  155,  ed. 
1800,  that  a  freehold  was  a  necessary  qualification 
for  a  juror  of  a  county  at  large,  but  it  was  argued 
by  the  Attorney-General,  that  in  tbe  city,  if  the 
grand  jurors  were  Areemen,  it  would  be  sufficient, 
and  that  qualification  not  having  been  negatived 
by  the  plea,  the  demurrer  was  held  good.  Tbe 
supposition  was,  that  the  word  ftitfr  bad  something 
to  do  wilh  the  quantity  of  the  estate ;  but  it  pro* 
perly  means  a  man  n(A  tainted,  as  contradistin- 
guished from  a  villein.  The  first  statute  upon  this 
iubject  is  13  Ed.  1,  cap.  38,  Statute  of  Westmin- 
ater,  entitled,  "  How  many  and  what  aott  of  per- 
•ODs  shall  be  rrtumed  as  joron  of  petit  aasizea." 
The  next  statute  is  SI  Ed.  1,  c.  2,  entitled,  **I>e 
«M  qui  ponendi  tunt  m  attita,'*  and  provided  that 
the  Sheriff'  ahall  not  put  any  person  on  the  grand 
jury  in  their  county  who  had  not  lands  to  the  value 
of  forty  shillings ;  but,  according  to  Coke  (2  Inst, 
cap.  38,  447-8),  if  any  party  be  returned  contrary 
to  this  act,  he  cannot  be  challenged,  but  the  re- 
medy is  against  the  Sheriff'.  There  is  no  case  of 
an  iudictmeut  being  quashed  in  consequence  of  a 
defect  in  a  juror,  except  one  founded  on  the  11  H.  4, 
c  9,  which  provided  that  any  indictment  found, 
contrary  to  the  provisions  of  it  should  be  quashed 


(Cuke,  3  Inst.  Treason,  33,  34) »  see  IF.  Withe- 
pole's  case  (Cro.  Car,  134,  S.C  Sir  W.Jones,  198).  In 
2  Hawk.  P.C.  b.  S,  c.  85,  see.  16,  is  the  only  autho- 
rity which  wouM  seem  to  ^ew  that  noD-reudaioe 
is  an  olyectioo*    He  aays,  *'  The  indictment  most 
be  found  by  twelve  men,  at  least,  evei;  one  of 
whom  ought  to  be  of  the  dw,  and  freemen,  and 
liege  subjects."  He  refers  to  Placi^e  ease  (S  Rolles, 
Reps.  82),  and  the  objection  taken  there  was,  that 
the  indictment  was  not  found  by  twelve  probonm 
et  l^lium  hominum,  as  well  as  that  they  did  not 
resiiw.    In  the  present  case,  Mr.  Boylsiii  may  be 
properly  described  as  of  the  city  of  DubUa,  thoiigh 
he  does  not  reside.    The  present  Jury       (3  &  4 
Wm.  4,  c.  91)  does  not  apply  to  grand  jwon  of 
Commissions  of  Oyer  and  Terminer,  and  n  coo- 
fined  to  juries  for  tlie  trial  of  issues,  and  grand 
juries  at  sessions  of  the  peace,  &e.    It  may  be  ar- 
gued, that  the  third  section  uses  general  words 
which  wonld  extend  to  all  grand  jurors ;  but,  being 
uaed  in  a  limited  sense  in  the  first  aection,  they 
must  bear  the  same  meaning  io  the  third.  Besides, 
this  act  does  not  contain  any  providon  that  an  indicts 
ment  sliall  be  quashed  for  any  defect  in  a  grand  juror. 
So  that  it  either  does  not  apply  at  all  to  the  pre- 
sent case,  or  if  it  does,  the  indictment  should  not 
be  quashed.    The  33rd.  section  provides,  that  any 
Sheriff',  &&,  U  hereby  indemnified  for  impanoelUag 
and  returning  any  man  named  in  the  jururs*  book, 
though  he  be  not  qualified  or  liable  to  serve  on  ju- 
ries ;  and  if  any  Sheriff  return  any  roan  to  serve,  &c 
(except  on  tbe  grand  jury  at  any  assiies)  such  duo  s 
name  not  being  so  inserted  in  the  jurors*  book,  &c. 
he  shall  be  fined.    This  is  an  espreas  exception 
as  to  grand  juries.    It  would  be  a  great  iocoove- 
nieuce  to  bold,  unless  expressly  provided  by  ifte 
statute,  that  a  defect  in  a  ^aud  juror  would  vitiate 
an  indiotment;  for  there  u  no  means  of  aaeotan- 
ing  who  are  on  the  jury,  as  the  Sheriff  may  return 
whom  he  pleases.    If  a  property  qualificatioD  were 
necessary,  the  Sheriff  might  return  a  propw  person, 
who  might  change  his  residence  and  part  with  bii 
qualifications  b^ore  serving,  and  finding  tbe  bill, 
aud  that  might  be  kept  concealed  from  any  person 
except  the  prisoner.    In  the  case  of  the  Queen  v. 
Whitehead  (7  Q.  B.  Rep.  582),  the  question  was  not 
argued,  as  the  sentence  was  wrong  ;  therefore,  this 
plea  should  be  overruled,  as  bad  in  form  and  sub- 
stance. 

John  O'Hagant  in  support  of  the  plea  in  abate- 
ment :— As  to  the  objection  to  the  form  of  the 
plea,  as  containing  double  matter,  there  is  a  dis- 
tinction between  dilatory  and  peremptory  pleas. 
Several  dilatory  pleas  may  be  pleaded,  (2  Hawk. 
266,  Ed.  I8S4,)  who  refers  to  the  year  book,  446^ 
fo.  15;  and  the  otgeotion  appliea  only  to  esses 
where  there  are  two  pleas  triable  in  differ^  ways, 
Shet  idan  and  Sirwan'a  oaee,  (31  St.  Tr.  575.)  At 
to  the  substance  of  the  plea,  first,  Mr.  Boylan  is 
not  an  inhabitant  of  the  county  of  tbe  city  of 
Dublin  i  we  deny  not  only  residence,  but  also 
occupancy  of  any  kind ;  the  word  inhabitant  is  the 
very  largest  that  can  be  used,  and  is  so  defined, 
(2  Coke  InsU  702.)  It  must  be  admitted,  that 
every  qualification  not  included  io  the  terms  of  tbe 
plea  must  be  deemed  exclude  ;  but  by  the  allega- 
tions we  have  ezpresdy  axclnded  aoch  a  state  <^ 
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facts  as  that  of  a  merchant  cairyiog  on  btmness  at 
the  house  of  a  partner,  for  such  a  person  would 
come  within  I<ord  Coke's  defloitlon  of  inhabitant. 
By  the  common  law,  grand  and  petty  jurors  must 
be  in  possession  of  property,  and,  by  occupancy  or 
residence,  be  of  the  county  for  which  they  are  re- 
turned to  serve,  (1  Chitty  Crim.  Law,  308;  2  Ld. 
Hales  F.  C.  154  »  Coke's  3  Inst.  3&-31 ;  2  Hawk. 
£99.)  An  indictment  must  be  found  by  twelve 
men  at  least  of  the  same  county,  freemen,  ftc., 
(2  Hawk.  207,  £.;  4  Bl.  Com.  80Si  Complete 
Jnryman,  11-16.)  The  statements  of  these  text 
writstB  do  not  go  b^ood  the  exigency  of  the  writ, 
and  the'stetement  in  dw  caption  of  the  indictment. 
Tbe  writ  commands  the  sheriff  to  return  good  and 
lawful  men  of  the  body  of  tbe  county,  and  the 
caption  is  bad  if  it  does  not  state  that  the  jurors 
are  good  and  lawful  men  of  the  body  of  the  county, 
Parbee  cage,  (Sir  T.  Raymond,  433;)  King  v.  CoL, 
^  Keb.  284  &  292 ;)  King  v.  J^rrowhawk,  (3 
Keb.  807.)  The  words  tie  comitatu  are  the  most 
essential;  it  will  be  assumed  that  a  man  is  probut 
et  t^gttUa,  but  not  that  he  is  of  the  county.  These 
W0I&  cannot  mean  a  party  who  does  not  reside, 
for  grand  jurors  are  presumed  to  have  local  know- 
led^  of  facts,  and  they  may  present  without  any 
indictment.  In  tbe  Juryman  s  Guide,  Sir  J.  Hall, 
&oliGitor>General  in  the  time  of  William  8,  at  page 
3^  say^  To  what  end  is  a  jury  to  be  returned 
out  of  tfie  vidnagc^  ftc.?  A  man  cannot  see  by 
another^  eye,  'or  bear  hy  another^s  ear."  How, 
theut  can  it  be  presumed  Uut  the  duties  of  jurors 
are  to  be  performed  by  strangers ;  is  tbe  Sheriff  of 
Dublin  to  go  to  Cork,  Canada,  or  Jamaica  for 
^rand  jurors  ?  If  the  argument  on  the  other  side 
is  good,  be  may  go  to  tbe  Quay,  and  select  a 
grand  jury  uut  of  a  ship  from  Canada  or  Jamuca. 
In  all  tbe  old  statutes,  (13  £.  1,  c.  38;  21  Ed.  1, 
c  2,)  it  must  have  been  assumed  that  the  jurors 
were  not  only  of  the  county,  but  were  also  pos- 
sessed of  proper^  in  it.  They  were  passed  to 
prevent  persons  being  annoyed  by  being  sommoned 
ou  juries;  bow  could  a  person  be  annoyed  if  he 
did  not  belong  to  the jfJao^  or  was  not  possessed 
proporty  in  it?  Throughout  all  Uie  statutes, 
lesidence  has  been  assumed.  By  S  H.  6»  Mat  3, 
&  9^  a  party  most  be  possessed  of  lands  or  tene* 
meats  tn  the  yearly  value  cS  forty  shillings.  This 
statute  being  general  in  its  terms,  was  held  to 
extend  to  cities,  boroughs,  and  towns,  mid  being 
found  inconvenient,  was  partially  rep^ed  by  23 
H.  8,  c.  13,  which  was  not  in  force  in  Ireland,  and 
this  statute  qualified  every  person  who  enjoyed  the 
liberties  of  any  dty,  &&,  wherein  he  dwelt  or 
made  his  abode.  What  was  the  necessity  for  that 
atatnte,  if  the  sheriff  of  the  city  could  go  for  jurors 
iDto  tbe  county  adjoining.  In  Lord  MusteWi  ctuet 
(3  Su  Tri.  FoL  Ed.  634,  tbe  argument  used  was, 
€Jr  nmxmtate,  that  a  sufficient  number  of  jurors 
coald  not  be  had,  and  in  Sheridan's  caxe,  the  argu- 
ment was  based  on  tbe  necessity  of  the  party  being 
of  tbe  county  of  the  ci^,  and  it  was  beld  that  to 
be  a  freeman  was  a  snffident  qualification,  and  the 
l^ea  was  bad  as  it  did  not  negative  that  fact ;  and 
Uie  4  G.  1>  cap.  15,  was  relied  upon  as  establish- 
ing tbe  fiict  that  freedmn  was  not  sufficient,  and 
tint  •  |iarty  ajiould  be  a  freeholder,  as  that  act 


would  have  been  unnecessary  if  the  argument,  that 
a  grand  juror  need  not  reside,  is  well  founded* 
The  legislature  has  recognized  the  principle,  that 
jurors  must  be  of  the  county,  resident  in  the  county, 
and  have  property  in  it.  The  3  &  4  W.  4^  c.  91, 
prescribes  the  qnaliflcations  of  jurors.  They  must 
be  resident  merchants,  freemen,  and  householders. 
As  to  the  necessity  of  residence,  King  v,  Adlardj 
(4  B.  &  Cr.  772 ;)  King  v.  Inhabitant*  Narlh 
Curry,  (4  B.  &  Cr.  9&a)  If  an  indictment  was 
fonndat  Recorder's  Court  or  sesrions  <tf  tbe  peace* 
it  would  be  a  good  plea  in  abatement  that  a  party 
was  not  nrident  j  how  can  it  be  contended,  thai, 
that  at  the  more  important  sessions  €S  Oyer  and 
Terminer  the  grand  jurors  may  be  called  from  tbe 
four  quarters  of  the  globe  ?  As  to  the  objection 
made,  that  the  indictment  cannot  be  quariied  on 
this  ground,  even  if  there  was  no  case  on  the 
point,  tbe  court  would  be  slow  to  hold  as  law  that 
a  party  could  be  convicted  and  executed  upon  an 
illegal  indictment,  and  that  there  was  no  means  of 
taking  advantage  of  it.  As  to  the  case  referred  to, 
^Ruuell  ^  RnCC,  177,)  it  was  the  opinion  of  the 
judges  that  it  was  not  necessary  that  a  grand  juror 
should  be  a  freeholder ;  it  was  probably  omsidered 
that  if  possessed  of  leasehold  property  it  would  be 
sufficient  But  that  case  does  not  warrant  tbe 
assertion  that  a  grand  juror  need  not  be  possessed 
of  any  property  whatever.  No  case  has  been  cited, 
no  authority,  no  dictum,  to  shew  that  a  grand 
juror  need  not  have  any  proper^  or  be  an  inha- 
bitant of  tbe  place,  and,  on  the  other  band,  we 
have  the  words  of  the  writ,  the  statement  in  the 
caption  of  the  indictment,  the  recognition  by  tbe 
andent  statutes,  and  the  peculiarly  local  functions 
of  grand  jurors.  Mr.  Boylan  is  a  stranger,  and 
tins  indictment  should  be  quashed,  for  it  is  the 
prisoner's  right  to  have  the  bill  found  by  twenty* 
three  good  and  lawful  men  of  the  county  in  which 
the  cause  of  action  arose.  If  he  part  with  his 
land,  he  may  be  challenged,  and  that  answers  ano- 
ther objection,  that  although  a  party  may  be  a 
good  juror  at  the  time  of  his  return,  he  may  have 
parted  with  his  qualification  befora  finding  the  bills. 
In  the  present  case,  the  greatest  care  should  be 
taken  to  have  all  the  proceedings  regular,  as  tlie 
offence  of  treason  has  been  made  treason-felony  by 
the  statute.  In  all  cases  in  a  county  of  a  town, 
jurors  most  be  at  least  freemen,  and  in  some  cases 
that  was  not  suflScient,  (Gilbert,  C.  F.  95.)  In  a 
corporation,  freedom  and  not  freehold  makes  men 
l^o»  hominn,  and  the  same  proposition  is  laid 
down  (Bacon's  Abridgement  Tit  Juries,  E.  3.)  At 
common  law,  the  fact  of  a  man  being  a  liber  homo 
was  evidenced  in  a  city  by  being  a  freeman,  in  a 
county  by  having  a  freehold,  Sheridan's  ca$e,  (31 
St  Tr.  5S3;  Mr.  Justice  Day's  judgment,  p.  621. 
Bacon,  Abr.  Juries,  A.  voL  4,  new  edition,  525-6.) 
So  important  was  it  that  a  party  should  be  pos- 
sessed of  a  freehold,  that  at  common  law  freehold 
in  ancient  demesne  or  that  of  a  minor,  was  not 
sufficient,  (Hard.  311.)  It  would  be  strange  to  say 
that  a  man  who,  under  the  late  Jury  Act,  3  &  4 
W.  4,  0.  91',)  could  not  appear  on  a  petty  jury, 
would  be  qualified  to  serve  on  grand  juries.  In 
Re  Nolant  (2  I.  &  S.)  Sheridan*t  out  decides  that 
a  freeman  is  Uber  Jumo,  but  the  court  is  now  called 
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on  to  go  farther,  and  say  that  one  who  does  not 
possess  any  such  qualification  can  be  a  grand  juror. 

Nnpier^  Q-C^  same  side^This  is  a  question  of 
great  consequence  ;  and  it  is  admitted  by  the 
AttorueyGeneral,  that  there  is  not  any  legislative 
provision  by  which  any  one  not  entitled  to  rate- 
able property  can  be  a  grand  juror  of  the  city  of 
Dublin.  There  is  no  principle  of  common  law, 
nor  authority  of  any  text  writer,  which  would  war- 
want  such  a  proposition.  Kirwavts  case  went  off 
on  the  ground  that  being  a  freeman  by  charter  is 
sufficient  to  answer  the  requirement  of  the  law.  In 
all  the  statutes  it  is  required,  that  in  addition  to 
being  a  freeman,  a  grand  juror  should  have  a  pro- 
]>erty  qualification.  A  plea  is  the  only  way  in 
which  a  prisoner  can  take  advantage  of  this  objec- 
tion ;  for  he  cannot  interpose  until  called  upon  to 
answer  the  indictment ;  and  as  to  the  objection  for 
duplicity,  3  Hawlc.  cap  23,  sec.  128 ;  Coke,  Litt. 
303,  a.;  ChUt^  v.  Bendy  (4  N.  &  M.  842). 
(PwriH,  J. — That  would  only  vary  the  form  of  the 
objection,  and  would  rather  apply  to  the  order  of 
pleading  several  matters,  and  not  to  the  pleading 
of  several  matters  of  the  same  value  at  the  same 
time.)  In  Sheridau's  case  it  was  so  done,  and  no 
objection  was  taken.  As  to  the  substance  uf  the 
plea,  the  older  statutes  did  not  constitute  the  quali- 
fications of  jurors,  they  applied  rather  to  the  cases 
where  a  party  having  a  freehold  was  possessed  of 
the  necessary  qualification  (Fitzherbert  Nat.  Bre. 
165;  Coke  Litt  157b.)  A  grand  juror  must  be  a 
freeholder. 

Sergeant  O'Brien,  in  reply. — Tiie  plea  is  bad  in 
form  as  being  double.  The  cases  in  the  note  to  2 
Hawk.  PI.  C.  a.  128,  are  cases  of  appeals.  In  cri- 
minal cases,  a  prisoner  can  not  have  any  greater  privi* 
lege  in  pleading  than  in  civil,  and  such  a  plea  would 
be  bad  for  duplicity.  As  to  the  substance,  it  is  con- 
ceded that  Mr.  Boylan  might,  consistently  with 
anything  stated  in  the  plea,  be  possessed  of  very 
considerable  chattel  property.  The  proposition  has 
not  been  considered,  that  it  is  sufiicient  if  a  grand 
juror  is  good  and  lawful.  If  extreme  cases  have 
been  put,  a  case  may  also  be  suggested,  and  one 
more  likely  to  occur.  A  person  who  has  served 
upon  the  grand  jury,  who  has  taken  the  oath  and 
discharged  the  duties  of  the  office,  may  give  infor- 
mation to  the  prisoner  that  he  was  not  duly  quali- 
fied. If  the  principle  contended  for  be  sanctioned, 
no  precaution  on  the  part  of  the  Sheriff  would 
avail,  and  the  ends  of  justice  would  be  defeated. 
All  the  dic^  cited  from  Lord  Coke  refer  to  the 
cases  of  petty  juries,  and  do  not,  tha^ore,  apply. 
Wherever  a  juror  was  disqualified,  there  was  a 
distinct  and  clear  enactm«it,  as  appears  by  the 
ancient  statutes ;  and  unless  there  is  autm  an 
enactment,  a  party  cannot  be  conridered  a*  not 
properly  qualified.  The  statute  of  2  Hen.  5,  st.  2, 
c.  3,  rendering  a  freehold  qualification  necessary, 
applied  to  capital  cases  only,  and  would  seem  to 
support  the  propusition,  that  in  cases  not  capital, 
no  qualification  was  necessary.  If  the  legislature 
deemed  any  qualifioation  necessary,  it  would  have 
imposed  a  penalty  on  the  party  acting  without  it. 
The  plen.  in  the  present  case,  should  have  denied 
that  Mr.  Boylan  was  a  good  and  lawful  man  ;  and 
not  having  done  so,  is  bad.   It  is  said  that  the 


word  **  inhabitant,"  indudet  the  csie  put  bf  tW 
Attorney-General,  of  a  person  carrying  on  bo^i^ 
at  the  house  of  bis  father;  there  is  naujtlnii 
that  such  a  person  is  an  inhabitant}  £uy  i.A^lgt 
(4  B.  &  Cr.  772)  would  seem  to  decide  thit  hen 
not  an  inhabitant 

PfiRBiiT,  J,— In  this  case,  a  plea  ia  alute«i 
has  been  filed  to  the  indictment,  which  ttatts,  tki 
two  of  the  grand  jurors  by  whom  the  InEt « 
found,  Mr.  bweetman  and  Mr.  Boylan,  len  i 
inhabitants  of  the  county  of  the  dly  of  DobliB, 
resident  within  it,  or  fireemen,  or  seiKiltfi 
estate.     My  observations  will  be  primal 
rected  to  the  objections  made  to  tiie 
of  Mr.  Boylan,  because  they  are  monfilitai 
the  others.    The  plea  states  that  he  vuM.&li 
time  of  being  sworn,  or  the  finding  of  tb«  IhTb, 
inhabitant  of  the  county  of  the  dtj,  or 
within  same,  or  a  freeman,  or  bDrgeii,or|M 
of,  or  interested  in  any  lands,  fret^old  or  I<a 
hold,  or  possessed  of  any  property  in  rt^tii 
which  he  is  liable  to  be  rated,  &c.  To  ibH  si 
the  Attorney -General  has  demurred,  and  m 
that  it  presents  no  valid  objection  to  tbeindiftJi 
nor  any  reason  why  the  prisoner  slwuld  ■kI 
tried,  and  for  this  reason,  that  the  plea 
shew  that  Mr.  Boylan  is  not  a  good  and  U*fala 
of  tlie  city  of  Dublin.     This  case  was  ii|S 
with  great  ability  and  propriety,  especisllj  b; 
O'Hagan,  the  junior  counsel  on  behalf  of  tl^pd 
soner.    In  considering  the  validity  of  itc  ^ 
it  must  be  observed,  that  when  a  {istIt  ^  > 
abatement  particular  matters  of  dbipiElsiia 
he  admits  the  existence  of  all  matten  t^H  st 
not  denied  by  the  plet^  he  rests  oatfec^>ni«» 
assigned,  and  cannot  bring  forward  ti;  oiA 
We  think  the  autliorities  cited  raUtertkn*^ 
the  law  was,  than  what  it  is;  and  thai  At  hum 
referred  to  in  argument  have  been  repeaW  " 
solidated,  by  the  3  &  4  Wm.  4.  c.  91,  bot«» 
sidered  it  right,  and  due  to  the  learned  m 
who  cited  them,  to  read  and  exaoiiae  ihwu  i 
not,  therefore,  discuss  them  iu  detail)  bui  'ill  ^ 
need  to  examine  the  objections  assigned— 6rK|tM 
Mr.  Boylan  is  not  an  inhabitant  of,  or  r<stw 
within  the  city  of  Dublin,  or  possessed  of,or» 
titled  to,  rateable  property  within  it.  Altlw^ 
may  be  true  that  he  is  not  possessed  raW* 
property,  or  an  inhabitant  of  Dubhn,  jetbesw 
pannelled  by  the  name  of  Patrick  BoyUn,  i^M 
city  of  Dublin,  merdiaiit;  and,  though  not  " 
habitant,  he  may  be  an  extensive  merchau  cry- 
ing on  his  trade  there ;  he  might  be  cn*'^ 
and  conversant  there,  in  business  houn  e^ny 
in  the  shop  of  a  partner  or  parent,  u  mas^'* 
conductor.    A  case  has  been  reSwredw'?" 
counsel  on  both  sides,  and  very  wdl  rmtA^fj! 
Mr  O  Hagan— thelTin^v  Xrffar</(4B.&Cr.''J' 
which  shews,  that  without  being  an 
resident,  a  man  may  he  of  a  place.   The  ^  'j 
carried  on  his  trade  at  the  house  of  a  partu*'^'^ 
was  in  the  habit  of  resorting  tliere  on  ^^'^^^^^ 
and  sometimes  remained  at  night  but  did  not  i^P< 
was  held  that  he  was  not  an  inhabiuot orrewf^- 
There  is  also  another  case  in  the  same  l»<»  ''I 
same  effect,  page  959,  Rex  v.  fnhabiUmSt  i " 
Currif,  where  there  is  an  obserratios  bji^'^- 
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Uolroyd  which  shews  that  a  person  may  be  con- 
versant and  commorant  in  a  city,  and  carry  on  bu- 
•iiiiess  there,  yet*  if  he  sleep  outside  it,  would  not 
be  an  inhabitant  or  resident  It  appears  to  me 
that  case  decides  that  the  word  inhabitant  does  not 
necessarily  embrace  a  person  carrying  on  business 
m  the  place.  The  next  objection  is,  that  Mr. 
Bovlan  is  not  possessed  of,  or  entitled  to  any  pro- 
perty in  the  dty  liable  to  be  rated.  Now,  this  ob- 
jection IS  confined,  and  does  not  deny  that  he  is  a 
merdiant  possessed  of  property ;  and,  consistently 
«ith  anything  pleaded,  he  might  be  possessed  of 
laerchandixe  of  great  valuer  though  not  rated  in 
Kspeck  of  it.  The  next  olyection  is,  .that  he  is  not 
a  freeman  or  burgess.  With  respect  to  that,  the 
plea  does  not  deny  that  he  is,  in  the  words  of  the 
precept,  a  good,  honest,  and  lawful  man  of  the  city 
of  Dublin ;  but  it  denies  that  he  is  a  freeman  of 
the  city  of  Dublin — that  is,  he  is  not  a  freemnn  by 
tenore  or  by  birth.  It  is  important  to  consider, 
that  by  the  law  of  the  land,  all  men  not  stigma- 
tized by  crime  are  now  freemen,  except  outlaws 
aud  convicts  ;  that  vassalage  and  villeinage  being 
alwlished  and  at  an  end,  all  the  subjects  of  this 
country  are  freemen,  not  by  tenare  from  any  one,  or 
by  charter  from  the  crown,  but  by  the  law  of  the 
land.  Therefore,  as  I  before  observed,  this  plea 
does  not  deny  that  Mr.  Boylan  is  a  free,  good,  aud 
bonest  man  of  the  dty  of  Dublin ;  for  he  may  be 
the  city  of  Dublin,  though  not  aa  inhabitant  or 
resident  in  it.  If  a  mau  resides  in  one  place,  and 
transacts  bosinesa  in  another,  he  is  a  man  of  one 
place  or  the  other  (Com.  Dig.  Abatement,  F.  25  ; 
Felvyls.  Dig.,  and  see  Barnes,  162),  therefore,  as 
CsDsdisns  (to  meet  a  case  qited  in  argument)  would 
not  answer  that  description,  I  do  not  think  Uiey 
could  be  fairly  described  as  merchants  of  tlie  city 
of  Dublin.  In  order  to  detract  from  the  ability  to 
serve  as  a  grand  juror,  some  disqualification  must 
be  averred.  Now,  here  Mr.  Boylan  may  be  the 
eldest  son  of  a  resident  merchant  of  considerable 
property,  and  be  may  conduct  his  business.  I  did 
not  intend  to  notice  the  objection  to  the  form  of 
the  plea,  as  I  would  rather  dedde  this  question  on 
tiie  substance  ;  but  I  may  mention,  that  I  consider 
the  form  of  it  is  borne  out  by  the  pret^ent  in 
Kirwan't  case,  though  perhaps  not  strictly,  and  if 
the  two  objections  bad  been  put  in  one  plea,  on  the 
authority  of  that  case  it  would  be  suffident.  A 
rain  may  not  have  a  rood  of  ground,  or  rent  a 
house  in  Dublin,  he  may  not  be  liable  to  any  taxes, 
yet  he  may  be  a  principal  merchant  in  the  dty,  and 
niay  have  property  to  a  considerable  amount  in  the 
Custom  House ;  he  may  be  a  manager  of  one  of  the 
banks,  and  he  may  be  on  the  special  jurors'  book  by 
the  24th  section  of  the  3  &  4  Wni.  4,  c.  91.  And 
though  all  the  allegations  in  the  plea  were  true, 
as  to  the  necessity  of  a  grand  juror  being  a  free- 
holder, I  need  not  observe  upon  that,  atier  the  opi- 
nion expressed  by  the  Judges  in  the  case  in  Ry. 
Rais.  followed,  as  it  has  been,  by  the  Acts  of 
Parliament  affecting  Great  Britain  upon  that  sub- 
ject, and  which  contain  no  provision  that  would 
affect  the  opinion  there  expressed,  that  a  freehold  | 
qualificaUon  is  not  necessary.  The  objection  in  j 
Uie  present  case  seems  to  be  taken  from  the  late 
statute,  although,  in  the  course  of  the  argument,  it 
was  assumed  that  It  had  uo  bearing  on  the  subject. 


The  matter  is  not  very  clear,  but  my  opinion  is,  that 
the  statute  does  affect  the  question.  In  Nolan's  case 
the  point  was  not  pressed  by  counsel  in  the  argument, 
and,  when  attention  was  called  to  it,  was  given  up  ; 
and  it  was  remarked  by  one  of  the  Judges,  that  it 
was  not  considered  necessary  to  decide  that  point ; 
and  when  we  look  to  the  title  of  the  act — to  con- 
solidate and  simplify  the  laws  relating  to  the  qua- 
liBcations  of  jurors  and  the  formation  of  juries— -it 
would  be  difficult  to  say  that  the  legislature  did  not 
mean  to  make  some  provision  with  respect  to  grand 
jurors.  **  The  act  provides  that  the  Sheriff  shall 
not,  in  any  venire ^^tcioM,  or  precept,**  (which  is  the 
process  by  which  grand  jurors  are  summoned)  '*  re- 
turn the  name  of  any  person  not  qualified  to  serve 
on  juries  accordinc  to  the  act ;  and  the  first  section 
provides  what  shall  be  the  qualificaUons  of  those 
liable  to  serve.  There  are  frequently  to  be  met 
through  the  act  the  words  "trial  of  issues,"  and 
that,  of  course,  confines  that  part  of  the  statute  to 
:  petty  juries.  The  words  used  in  the  first  section 
are,  "  such  persons,  8ic^  shall  be  liable  to  serve  on 
grand  juries,  in  Courts  of  Sessions  of  the  Peace  j' 
and  in  the  lOth  section  it  is  enacted,  '*  that  every 
precept  for  the  return  of  jurors  shall  direct  the 
Sheriff  to  return  a  competent  number  of  good  and 
lawful  men  of  the  body  of  the  county  qualified  ac- 
cording to  law."  That  section  leems  to  me  to  com- 
prehend persons  summoned  on  grand  juries;  for 
the  precept  of  this  court  is  not  distinct  for  grand 
and  petty  jurors.  By  the  11th  secUon,  the  Sheriff 
is  not  to  return  the  name  of  any  person  not  con- 
tained in  the  jurors'  book,  wh«ice  it  would  seem  to 
be  a  fair  inference  that  all  persons  who  are  directed 
to  be  put  on  that  book  are  to  be  deemed  and  sup- 
posed to  have  the  necessary  qualification,  though  it 
is  not  by  any  means  conclusive  upon  it.  The  20th 
section  provides,  that  want  of  freehold  shall  not  be 
ground  of  challenge.  The  24th  and  33rd  sections 
appear  to  me  very  important  in  considering  this 
question ;  particularly  the  case  of  a  merchant 
having  a  residence  outside  of  the  city,  and  coming 
in  to  carry  on  his  business ;  or  if  he  be  the  son  of 
such  a  person  ;  for  the  Sheriff  is  to  take  from  the 
book  the  names  of  the  sons  of  persons,  &a,  persous 
who  have  served  the  office  of  grand  jurors,  the 
eldest  sons  of  such  persons,  and  he  is  to  put  them 
on  a  lis^ — for  what  purpose  ?  for  the  purpose  of 
having  a  list  whence  the  grand  juries  are  to  be 
called,  or  the  special  juries  empannelled.  The 
33rd  section  enacts,  that  the  Sheriff  shall  be  in- 
demnified for  returning  any  person  who  is  named 
in  the  jurors'  book,  and  in  all  the  sections  where 
the  legislature  intended  to  confine  the  term  "  ses- 
sions," to  "sessions  of  the  peace,"  it  is  so  ex- 
pressed ;  in  this  section,  the  meaning  of  the  term 
must  be,  sessions  of  Oyer  and  Terminer,  and  gene- 
ral gaol  delivery,  there  being  nothing  to  confine  it. 
He  may,  therefore,  call  persons  not  in  erted  on  the 
jurors*  book.  Above  alt,  the  24th  section  qualifies 
the  eldest  sons  of  merchants  and  persons  carrying 
on  wholesale  trades,  possessed  of  £5,000,  to  be  put 
upon  special  juries,  not  by  virtue  of  any  personal 
qualifications  of  their  own,  but  as  the  ddest  sons 
of  such  persons.  My  opinion  is,  that  this  act  does 
contemplate  grand  jurors  as  well  as  others,  and 
that  it  does  not  prohibit  the  return  of  a  person 
drcumstaoced  as  I  have  observed  in  the  early  part 
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of  mj  observations.  The  just  inference,  therefore, 
Is,  that  any  person  qualified  to  serve  as  a  special 
juror,  may  serve,  and  is  liable  to  be  returned  as  a 
g^and  juror  ;  and  it  is  every  day's  experience,  !n 
counties,  that  the  eldest  sons  of  aoblenien  and  per- 
sons of  rank  are  sworn  upon  grand  juries,  although 
they  may  have  no  pernonal  qualification.  I  am  of 
opinion,  therefore,  that  this  plea  is  deficient,  and 
that  neither  Mr.  Sweetman  nor  Mr.  Boylan  are 
shewn  to  be  disqualified. 

Richards,  — In  this  case,  I  have  very  little  to 
add  to  what  has  been  said  by  my  brother  Ferrin. 
As  to  the  objection  made  by  the  eoanael  for  the 
crown  to  the  form  of  the  plea,  I  content  myself  by 
uying,  that  I  concur  in  what  has  been  already 
stated ;  and,  with  respect  to  the  substance  of  the 
pleai  I  also  concur  in  the  judgment  pronounced. 
Aftw  as  careful  an  CTamination  of  all  the  cases 
and  authorities  to  which  we  have  been  referred,  as 
time  would  permit,  I  cannot  find  that  it  has  ever 
been  held — except  where  made  necessary  by  sta- 
tute— that  grand  jurors  should  have  any  particular 
qualification  in  point  of  property.  A  grand  juror 
should  be  a  Uber  homot  a  freeman  as  contradistin- 
guished from  a  villein ;  he  should  be  taken  from 
the  body  of  the  county  for  which  he  Is  called  on  to 
act.  [(  is  laid  down  (2  Hale,  155),  that  at  com- 
mon law  it  is  necessary  for  a  grand  juror  to  have  a 
freehold,  and  the  same  doctrine  is  repeated  else- 
where, and  appears  to  have  been  admitted  by  the 
counsel  in  the  case  of  King  v.  Sheridan  (31  St. 
Trials) ;  but  it  is  no  where  laid  down  what  the 
amount  in  value  of  that  freehold  should  be.  If  I 
might  venture  to  account  for  the  notion,  that  at 
common  law  a  grand  juror  should  be  a  freeholder, 
while  the  value  of  his  freehold  does  not  appear  to 
have  been  in  any  degree  material,  I  would  say 
that  such  an  opinion  prevailed,  because  in  early 
tim&  the  distinguishing  characteristic  of  a  freeman 
was  a  frank  tenement.  A  villein  could  not  be  a 
1^1  juror,  and  a  man  who  held  lands  in  frank 
tenement  could  not  be  a  villein ;  so  that  it  was 
only  important  to  consider  whether  a  man  was  a 
freeholder,  and  not  the  amount  of  his  freehold, 
and  this  view  receives  confirmation  from  the  reci- 
tals contained  in  the  statutes  IS  Ed.  1,  c.  38,  and 
SI  Ed.  1,  c.  1.  The  21  £d.  1  prescribes  a  qualifi- 
cation for  grand  jurors,  but  it  was  not  intended  to 
interfere  with  cities  or  counties  of  towns,  many  of 
which  had,  by  charter^  been  invested  with  privileges 
long  before.  The  tests  adopted  in  counties  for 
considering  whether  a  man  was  a  liher  homo  would 
not  answer  for,  and  could  not  be  applied  to  cities  -, 
and  other  testa  were  necessary,  by  which  the  same 
thing  might  be  ascertained.  The  form  of  the  2  H.  5, 
c.  3,  being  general,  was  held  to  extend  to  cities, 
but  was  found  so  inconvenient  that  the  legislature, 
by  the  23  H.  8,  repealed  that  sutute,  so  fiir  as  re- 
lated to  cities  and  towns.  The  act  of  Henry  5  was 
extended  to  this  country  by  Poyning's  act,  while 
the  23  of  H.  8,  was  not  passed  UU  after ;  therefore 
the  2  H.  5  remained  the  lav  in  Ireland  till  the 
3  &  4  Wm.  4,  c.  91.  However,  the  sUtute  of 
Henry  5— even  if  not  repealed — could  not  apply 
to  the  present  case,  so  far  as  it  proposed  to  deal 
with  the  criminal  law ;  for  it  was  confined  to  capi- 
tal cases,  and  the  present  is  not  mtk  an  one.  I  now 
come  to  the  case  of  the  King  v.  ShtriAm,  which 


dedded,  that  except  in  cases  withio  the  statutes 
(the  2  H.  5  not  being  then  repealed),  a  grand  juror 
of  a  city  need  not  have  a  freehold,  it  was  argued 
that  a  freeman  of  a  city  must  be  regarded  in  the 
same  light  as  a  freeholder  of  a  county  at  Isrge ; 
but  I  apprehend  that  it  cannot  now  be  argued,  that 
a  man  may  not  be  liber,  and  good  and  lawful,  with- 
out being  a  freeman.  I  should  find  it  very  difficolt 
to  say  what  person  at  common  law  is  disqualified 
from  acting  as  a  grand  juror  at  Commissions  of 
Oyer  and  Terminer,  no  law  or  case  laying  down 
that  any  qualification  is  necessary  beyond  what  I 
have  stated.  The  3  &  4  Wm.  4,  c.  91,  eoaeCi^  that 
the  several  persons  qualified  in  manner  herein 
mentioned  shall  be  liable  to  serve  on  gnoA  juries 
in  Courts  of  SessifHis  of  the  Peaoe,  and  dut  mani- 
festly extends  only  to  courU  inferior  to  those  o( 
Oyer  and  Terminer  and  General  Gaol  DeUrcsy.  It 
was  not  intended  that  this  act  shonM  extenl  to 
assizes  or  sessions  of  Oyer  and  Tefrmlner,  and  I 
would  refer  to  the  33rd  se^ion,  whidi  contuns  an 
express  exception  to  that  effect.  It  was  the  general 
policy  of  this  act,  that  all  qualified  persons  should 
be  put  upon  the  jurors'  book ;  yet  here  la  a  section 
which  enables  the  Sheriff  to  go  out  of  thta  book. 
Possibly  it  was  thought  unnecessary  to  paM  any 
law  as  to  the  amount  of  the  qualifications  a(  grand 
jurors  at  assizes,  regard  being  had  to  the  class  of 
persons  who  usually  served,  Uiough  it  naight  be  oe- 
^cessary  to  do  so  in  case  of  Sessions  of  the  Peace. 
'Upon  the  whole,  I  consider  the  term  lAer  homo,  as 
applied  to  jurors,  was  used  to  distingnish  tbe  free* 
man  from  the  villein  t  and  as  the  latter  no  longer 
exists,  I  would  sar  that  every  liege  sub^ec^  not 
disqualified,  is  a  uber  Amao,  in  the  ^  of  the  law 
and  qualified  to  serve.  It  was  inusted  tiiat  ajuror 
cannot  legally  act  as  such  unless  he  be  of  the  body 
of  the  county,  and  that  consistently  with  the  alle- 
gations in  the  plea,  Mr.  Boylan  cannot  be  coosi- 
dered  as  of  the  body  of  the  county.  Now,  I  take 
it,  that  consistently  with  anything  in  this  plea  con- 
tained, Mr.  Boylan  may  be  a  merchant  in  the  city, 
he  may  have  a  partner  there,  and,  though  he  may 
have  his  residence  outside  of  the  dty,  he  msy 
spend  the  entire  day  in  transacting  his  bonneu 
there ;  he  may  be  a  director  of  some  of  tbe  banb^ 
and  may  have  a  share  in  the  concern,  and  I  should 
call  fiucn  a  person  of  the  aty  of  JhtbUn,  although 
he  may  not  be  an  inhabitant,  or  freeman,  or  pos- 
sessed of  any  rateable  propatf  in  it  s  be  is  d»> 
scribed  on  the  panel  as  of  the  dtj  of  DiAUd, 
merchant,  and  that,  if  true,  entltlea  bim  to  be  a 
juror,  and  is  not  n^aUved  in  terms,  or  in  sob- 
stance,  by  any  allegation  in  the  plea.  Extreme 
cases  may  and  have  been  put  in  the  course  of  the 
argument,  but  when  such  occur,  if  ever  they  do, 
the  court  will  know  how  to  deal  with  them.  The 
present  question  is,  whether  Mr.  Boylan  is  of  tbe 
city  of  Dublin,  merchant — whether  be  may  not  be 
so,  consistently  with  this  plea ;  and  if  he  be,  tbe 
case  put,  of  the  Canadian  sailors  is  an  extreme  one 
which  does  not  apply,  and  has  no  bearing  on  the 
question.  My  brother  Perrin  has  referred  to  tbe 
case  of  the  At>w-  v.  Adlard,  and  the  opinion  ex- 
pressed by  the  Judges  in  the  case  in  R.  if  Jtjfan ; 
it  is  unnecessary  for  me  to  allude  farUm  to  them. 
For  these  reasons,  therefore,  I  concur  in  the  judg- 
ment of  the  court. 
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The  court  having  pronounced  judgment  of  r«- 
^pmdeflf  owter,  the  prisoner  was  now  again  called 
upon  to  plead  to  theindiclmenU 

The  ftnt  count  of  the  indictmmt  stated,  that  the 
junm  for  o«r  lady  the  Queen  upon  their  oath  pre- 
sent that  Charles  Gavan  Du^i  after  the  passing  of 
an  Act  of  Parliament  made  and  passed  in  the 
eleventh  year  of  the  reign  of  our  sovereign  lady 
Queen  Viet«na»  ke^  feloniously  did  compass,  iua- 
gin^  iaveati  devise,  and  intmd  to  deprive  and 
aepoae  oar  lady  the  Qwen  from  the  styles  honourj 
and  royal  aame  of  the  imperial  erown  of  the 
United  Kingdom,  and  the  said  fdoaioBS  compass- 
ii^  imaginatiott,  invention,  device,  and  intention, 
be,  the  said  Charles  Gavan  Du^,  then  and  there 
feloniottsly  did  express,  uUer,  and  declare,  by  then 
and  them  fi^niiraisly  publishing  a  certain  printing  in 
a  certain  aoBsber  of  a  certain  public  newspaper  celled 
the  Ablisa,  which  said  printing  is.  entitled  "  The 
Bnriaem  ot  To-4ay,*  and  contains,  among  other 
things  aeoordiog  to  the  tenor  and  effect  following, 
that  la  to  say  (setting  out  one  portion  of  the  article 
eomplaiaed  of) ;  ana  in  another  part  thereof,  ac- 
cordiag  to  the  tenor  and  effect  following,  that  is  to 
say  (setting  out  another  portiou  of  the  same  publi- 
catioB);  <*  And  the  aaid  fhhHuoaB  compasnag^  ima- 
^aatM^  hmotioDi  dovtecb  and  inteatioo,  h^  the 
said  Charles  Gavan  Ddfy,  afterwards,  and  after 
the  passing  of  Um  swd  Act  of  Parliament  so 
passed,  &c  on  the  tevemUtnth  day  of  Jutu,  in  the 
said  eleventh  year  of  the  reign  aforesaid,  at,  &c^ 
did  further  feloniously  express,  utter,  and  declare, 
by  then  and  there  feloniously  publishing  a  certain 
other  printing  in  one  other  numbw  of  the  said 
public  newspaper  called  the  Aofton,  which  said 
laat-mentioned  printing  is  entitled  '*  The  Uses  of 
the  Unjoo,"  and  cootaios,  among  other  things, 
according  to  the  tenor  and  effect  following,  that  is 
to  saj  (eettii^  oat  a  portion  vS  the  second  publi- 
eatioB)k  aid  so  on  throughout  all  tbo  article 

Tho  aeeond  ooont  stated,  that  the  said  Charles 
Gavaa  Dafl^,  after  tiie  passing  of  the  said  a<^,  &c 
oa  Uia  Aird  dmg  tfJwe,  fekmionsly  did  fur- 
ther eompass,  imagine,  invent,  devbe,  and  intmd 
to  dqnive  aiad  depose  our  said  lady  the  Quera 
from  the  style,  honour,  and  r<^al  name  of  the  im- 
perial crown  <tf  the  United  Kingdom;  and  the 
said  last-mcntioaed  felonious  compassing,  imagina- 
tion, invention,  device,  and  intendon  did  th«i  and 
then  feloniottily  express,  utter,  and  declare,  by 
ttioen  vmrt  acU  and  deedt  hereinafter  mentioned, 
that  ie  to  say,  in  order  to  flilfil,  perfect,  and  bring 
into  effect  his  most  evil  and  wieked  fd<my  and  felo- 
niottB  compassing,  ims^nation,  invention,  device, 
and  intention,  la^  aforesaid,  he,  the  said  Charles 
Gavan  Dnify,  on  the  said  Aird  day  of  Junc^  in  the 
eferenth  year  of  the  reign,  a^  fto,  did  fehmlously 
publish  in  a  certain  other  aoniber  at  a  certain  other 
public  newspaper  called  the  iVbltsn,  a  eertain  other 
printing  of  and  oonceming  a  certain  trther  U«asoD- 
able  revolution  by  him,  the  said  Charles  Gavan 
Dufiy,  &C,  then  and  there  feloniously  devised  and 
iateoded  to  be  carried  into  effect  by  force  of  arms, 
and  by  traitorously  levying  war  against  our  said 
lady  the  Queen,  and  to  deprive  and  depose  our 
said  lady  the  Queen  from  the  style,  honour,  and 
royal  name  d  the  imperial  erown  of  the  United 


Kingdom,  and  of  and  concerning  the  said  war  so 
intended  to  be  levied  as  aforesaid,  which  said  last 
mentioned  printing  is  entitled  "  The  Business  of 
To-day,"  end  contains,  among  other  things,  ac- 
cording to  the  tenor  and  effect  following,  that  is  to 
say  (setting  out  the  publication  as  in  the  first  count); 
<'  and  further  to  fulfil,  pofoct,  and  bring  into  ^Ihct 
his  said  last-mentioaeid  most  evil  and  wicked  felony 
and  felonious  compassing,  imagination,  invention, 
device,  and  intention,  aforesaid,  he,  the  said  Charlea 
Gavan  Dn%  aftm-warda,  and  after  the  pasring  of 
the  said  act,  and  on  the  tmtU»enA  day  of  June,  in 
the  year,  fitc^  at,  ftc^  did  feloniously  publish  in  one 
other  number  of  the  said  public  newspaper  called 
the  Mi/um,  a  certain  other  printing  of  and  con'> 
oerning  a  certain  treasonable  revolution  by  him,  the 
sud  Charles  Gavan  Duffy,  &c^  then  and  there  felo- 
niously devised  and  intended  to  be  carried  into 
effect,  iu  order  to  deprive  and  depose  our  said  lady 
the  Queen  from  the  style,  honour,  and  royal  name 
of  the  imperial  crown  of  the  United  Kingdom, 
which  said  last-mendoned  printing  is  entitled  **  The 
Uses  <jt  the  Union,"  and  contains,  among  other 
things,  according  to  the  tenor  and  effect  following, 
that  it  to  say  (setting  out  another  portion)^  and  so 
through  the  remainder  of  the  pobUoation.  The 
third  count  was  dmilar  to  the  first,  and  Um 
fourth  to  the  second,  but  stating  the  poUioatimm 
as  overt  acts. 

The  fifth  count  stated  "  that  the  said  Chariea 
Gavan  Duffy,  after  the  passing  of  the  said  act  of 
parliament,  made  and  passed  in  the  eleventh  year 
of  the  reign  of  our  said  sovereign  lady  Queen 
Victoria,  entitled  *  An  Act  for  the  better  security 
of  the  Crown  and  Government  of  the  United 
Kingdom,'  on  the  third  day  of  June,  in  the  eleventh 
year  of  the  reign  of  our  said  sovereign  lady  Queen 
Victoria,  with  force  and  arms,  within  the  united 
kingdom,  at  the  said  parish  of  St  Thomas,  in  the 
county  of  the  city  of  Dublin  aforesaid,  feloniously 
did  further  compass,  imagine,  invent,  devise  and 
intend  to  deprive  and  depose  our  said  lady  the 
Quemi  from  the  styles  h(Hionr,  and  royal  name  of 
tiw  impmial  erown  of  the  naited  kingdom,  and  the 
said  lut-menttoned  fekmions  compassing,  imagina- 
tion, invention,  device,  and  intenUou,  did  then  and 
there  feloniously  express,  utter,  end  declare,  by 
divers  overt  acts  and  deeds  hereinafter  mentioned, 
that  is  to  say,  in  order  to  fulfil,  perfect,  and  bring 
to  effect,  his  most  evil  and  wicked  felony,  and 
felonious  compassing,  imagination,  invention,  de- 
vice and  intention  aforesaid,  he,  the  said  Charles 
Gavan  Duffy,  on  the  said  third  day  of  June,  in 
the  said  eleventh  year  of  the  reign  aforesaid,  and 
on  divers  other  days  and  times  after  the  said  third 
day  of  Jun^  to  wit,  on  the  seventeenth  day  of 
the  same  month  of  June,  in  the  eleventh  year  of 
the  reign  aforesaid,  on  the  twenty-fourth  day  of 
the  same  month  of  June,  in  the  twelfth  year  of 
the  reign  aforesaid;  on  tlm  first  day  of  July  then 
next  following,  on  the  eighth  day  of  the  same 
month  of  July,  on  the  fiftemith  day  of  the  same 
month  of  July,  on  the  twenty-secmid  day  of  the 
same  month  of  July,  and  on  the  twenty-ninth  dsy 
of  the  same  month  of  July,  in  the  twelfth  year  of 
the  reign  aforesaid,  at,  feloniously- did  publish 
divers  other  printings  in  divers  numbers  of  a  certain 
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.  public  newspaper  cnlled  Tht  Nation,  of  which  he  the 
said  Charles  Garan  Duffy  then  and  there  vas  the 
proprietor  and  publisher,  and  also  divers  other  wri- 
tings of  him  the  said  Charles  Gnvan  Duffy,  by  him 
then  and  tiiere  written,  the  saidlast-mentioned  print- 
ings and  writings  containlngf  amongst  other  things, 
jucitements,  encouragements,  advices,  and  exhorta- 
tions to  the  liege  subjects  of  our  said  lady  the 
Queen  in  that  part  of  the  united  kingdom  of  Great 
Britain  and  Ireland  called  Ireland,  against  our  said 
sovereign  lady  the  Queen,  to  rise  and  rubel  and  trea- 
sonably depose  our  said  sovereign  lady  the  Queen 
from  the  style,  houour,  and  royal  name  of  the 
imperial  crown  of  the  united  kingdom,  to  deprive 
and  depose  against  the  form  of  the  statute  in  such 
4aiBe  'made  and  provided,  and  against  the  peace  of 
our  lady  the  Queen,  her  crown  and  dignity."  The 
sixth  count  was  similar  to  the  ilfUi,  but  stating  the 
intent  to  be  to  levy  war. 

The  prisoner  demurred  generally  to  each 
count.    Joinder  in  demnrrer  by  the  crown. 

Vee.SA. — Sir  Cobnan  O'Loghlen  fOT  the  de- 
murrer.— The  indictment  in  this  case  consists  of 
six  counts,  which,  however,  resolve  themselves  into 
three,  as  the  Ist  and  3rd  are  nearly  similar,  and  so 
are  the  2nd  and  4th,  and  the  5th  and  6th,  only 
laying  different  intents.  This  is  the  first  ques- 
tion ever  raised  to  the  form  of  an  indictment  lAider 
the  Treason  Feloiiy  Act ;  for  the  objection  raised 
in  the  Queen  v.  martin  was  by  writ  of  error  after 
judgment,  and  by  the  9  Geo.  4,  c.  54,  sections  31 
and  32,  it  is  provided,  that  if  the  counts  of  an  indict- 
ment follow  the  words  of  the  statute  creating  the 
crime  that  will  be  sufficient  after  judgment,  there- 
fore, that  case  did  not  apply.  By  the  Srd  section  of 
H  &  12  Vic  0. 12,  the  ofienoe  charged  in  the  present 
indictment  is  defined;  and  that  section  provides 
*'  That  if  any  person  shall  compass,  imagine,  invent, 
devise  or  intend  to  deprive  or  depose  the  Queen 
from  the  style,  honour,  or  royal  name  of  the  im- 
perial crown  of  the  United  Kingdom,  or  any  of  her 
Majesty's  dominions,  or  to  levy  war  against  her 
Majesty  within  any  part  of  the  United  Kingdom, 
in  order,  by  force  or  constraint,  to  compel  her  to 
change  her  measures  or  counsels,  or  in  order  to  put 
any  force  or  constraint  upon,  or  in  order  to  intimi- 
date either  house  of  Parliament,  or  to  move  or 
stir  any  foreigner  or  stranger  with  force,  to  invade 
the  United  Kingdom,  or  any  other  her  Majesty's 
dominions,  and  such  compassings,  imaginations,  in- 
ventions, devices,  or  intentions,  or  any  of  them, 
shall  express,  nttsr,  or  declare,  by  pubUahing  any 
printing  or  writing,  or  by  open  and  advised  speak- 
iqg*  or  by  any  overt  wtt  or  deed,  every  person  so 
ofifanding  shall  be  gnilty  of  felony,  &&"  It  is 
dear  from  the  words  of  the  statute  that  two  things 
are  essential ;  first,  the  compassing  any  of  the  in- 
tentions mentioned ;  and,  secondly,  the  expressing, 
uttering,  or  declaring  such  compassing  in  the  man- 
ner pointed  out  by  the  act.  Both  must  combine  ; 
for  there  is  this  distinction  between  treason  felony 
and  treason  alone.  Treason  consists  in  the  com- 
passing, but  to  constitute  treason-felony  there  must 
be  the  compassuig  and  the  expression  of  it ;  for 
the  words  used  in  the  act  ar^  "  and  nich  compass- 
ings," &C.  Treason-felony  may  be  committed  in 
three  distinct  ways— first,  by  printing  or  writing; 


secondly,  by  open  and  advised  speaking ;  ftirdir  by 

actordeed.  The  printing  andspeakingarenotovert 
acts,  they  are  crimes  in  themselves.  That  niiiit  be 
the  eonstmctioD ;  the  prindple  Is  laid  dowo  b 
Dwarris  on  Statutes  (576  Ed.  1848),  that  vben 
tlie  words  used  in  a  subsequent  part  of  dte  section 
are  larger,  they  may  Inclnde  the  preceding  vords— 
where  smaller,  they  cannot,  referring  to  the  u^ei 
of  King  V.  Bolton  (8  B.  &  Cr.  74,  and  5  Rep.  1 19). 
By  the  fourth  section,  no  one  ii  to  be  pn»c. 
cuted,  ftc,  "  for  open  and  advised  fpeoking  w/j,  on- 
less,  &Cm"  which  clearly  shews  it  was  the  iDtentiDn 
of  the  legislature  that  open  spesking  should  ctm- 
stitute  n  crime,  and  not  be  an  overt  set  Thetvo 
counts  last  in  the  indictment  were  bid  for  can- 
founding  these  three  crimes,  which  wereude^ 
tinct  by  the  act ;  besides  the  felonies  were  stated 
in  too  general  a  manner.  These  eoanti  itere 
I  nearly  similar,  merely  varying  the  ratoit,  the  5ih 
'  charging  the  compassing  to  depose  tlw  Queea,  ibe 
I  6tb  compassing  to  levy  war.  The  wards  of  tlw 
count  are,  that  the  mid  Chailei  Gtvu  Daft, 
.  after  the  paaring  of  the  act,  &c  ^d  feloniotid'y 
compass  and  imagine,  &Cn  to  depose  tbe  Qoeen, 
'  and  did  express  that  felonious  intention  by  diren 
'  overt  acts,  &c.  The  only  overt  acts  attt^  tn- 
[  publications,  and  if  the  distinction  be  eerred  thn 
there  are  three  crimes,  these  counts  are  bad  m  con- 
founding them.  These  counts  are  also  badbeti^ 
too  general ;  the  publishing,  ftc,  is  part  of  ibe  (or^ni 
delicti,  and  the  writings  should  be  let  fofth, 
;  SachetereW*  case  (15  St.  Tr.  466).  Atltbe  irordi 
and  writings  supposed  to  be  criminal  urait  be  spe- 
cified in  the  indictment.  In  high  tteasm  the  irords 
need  not  be  set  forth,  as  the  crime  couiitt  in  the 
compassing  alone,  Zenobit^t  ea$t  (6  T.  R.  16S) ;  but 
in  an  indictment  for  libel,  tbe  words  mut  be  set 
forth  (2  East.  P.  C.  1 122).  In  an  iodktmeiit  fw 
writing  a  threatening  letter  under  Un  15  ft  16  G.3; 
cap.  21,  it  was  held  that  tbe  letter  sbooldbeiei 
out ;  also  for  burglary,  the  Snstrameot  forged  miKt 
be  set  forth,  as  being  part  of  tbe  corjm  d^c6, 
King  V.  Sparling  {\  Strange,  496) ;  Aiiiy  v.  Pop- 
pleweU  (ibid.  686);  King  v.  How  (ibid.  699); 
King  V.  Chene  (4  B.  &  Cr.  902 ;  2  Hawk.  esp.2j, 
sec.  59),  who  refers  to  3  Inst  41,  which  was  laiQ. 
dictment  under  the  Statute  of  Heresy,  and  Lard 
Coke  held  it  to  be  bad,  as  **a  general  iadictoittit  ii 
insufficient  in  law,  albeit  tlie  words  <A  ^  ttitote 
are  general."  The  words  of  the  preseot  indiei- 
ment  are  precisely  rimilar  to  tb^  case,  ind  moA, 
therefore,  be  bad.  By  the  7th  section  of  the  ict  it 
is  provided,  that  any  om  proMCuted  for  feionj 
should  not  be  prosecuted  for  treason  on  tl»  woe 
facts.  If  the  words,  ftc.,  are  not  set  fixth,  boweooM 
a  party,  upon  a  sobseqnent  trial,  shew  Alt  lie  fad 
been  already  tried  for  the  satne  oAnee?  By  tbe 
4th  section  it  is  provided,  *'  that  the  wordi  tatd 
should  be  set  forth  on  oath,  and  that  no  pmon 
should  be  convicted  unl«s,  &c."  Now,  if  tl»  wordi 
used  are  necessary  to  be  set  forth  in  so  infonoi- 
tion,  in  a  preliminary  stage  of  the  prosecutioo,  it 
would  seem  that  they  should  be  also  set  forth  in 
the  indictment.  The  last  two  counts  nre  therefm 
bad  on  this  ground  alone.  Tbe  other  four  couna 
cannot  be  supported,  they  are  bad  for  doplictif  «hI 
for  being  too  generaL  Aatotheolgeetioiiofdaplidt;) 
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it  caa  only  be  taken  advaota^  of  by  demurrer 
and  tbe  satne  role  applioa  id  civil  as  well  m  crimi- 
nal  c«Mfc    In  Ai^  (Gather,  296), 

which  was  an  iuformatiou  against  a  ferryman  for 
ttkin;  Hwre  than  tbe  rfi^ar  tolls,  it  was  held  that 
ever;  extortioD  was  a  separate  ofience,  and  they 
should  not  be  all  joined.  AH  the  cases  are  collected 
ui  Gabbett's  Crim.  Dig.  vol.  2>  p.  234.  In  Cam;}- 
Milutdfft^y1Mlv.Quwn{l  Cox,  279)— though  not 
exactl;ia  poin^tbe  doctrine  of  duplicity,  as  stated 
in  that  case,  was  affirmed  on  a  writ  of  error,  and 
Lord  Deuman  takes  it  for  granted  that  the  rules  in 
civil  sod  criminal  cases  are  the  same.  Tbe  next 
qu»tloa  is,  do  these  four  counts  charge  the  pri- 
souer  with  one  m  several  t^eoces  ?  and  that  will 
depeod  on  tbe  OMStnictioo  of  the  actj  if  three  seve- 
ral offiMoes  are  created,  each  coont  cannot  contain 
dwfli.  Tbe  firat  count  sets  forth  several  different 
articles,  and  each  <rf  tiieie  oonstitnte  a  distinct 
fvIoBy.  The  words  of  tbe  act  are  by  publishing* 
or "  writiDg,**  in  the  singular  number,  and  if  one 
itrticle  only  was  publislied,  that  would  be  a  com- 
plete offence  in  itself.  This  statute  is  highly  penal, 
and  must  be  ouDStrued  strictly,  (i^^mn,  y.— What 
do  yoa  say  to  tbe  fifth  section  ?)  That  section 
euables  the  prosecutor  to  charge  different  felonies 
in  tbesRDK  iDdictmeut,  but  not  in  tbe  same  count. 
There  is  a  similar  provision  in  the  Embezzlement 
Act  (9  Geo.  4,  c.  55,  sec  41),  which  enables  a  pro- 
fiecutor  to  charge  tliree  acts  in  the  same  indictment ; 
that  sutute  has  never  received  a  judicial  deter- 
ataation  in  a  cMurt  of  err<»>,  but  the  practice  has 
been  not  to  charm  different  offences  in  the  same 
count  (AidhCri.  PL  lasted.  275).  Quern  v.  Pur- 
duttt  (Car-&  Mar.  617),  is  not  exactly  in  point, 
but,  coupled  vith  the  nnifiHtn  practice,  bears  out 
this  view;  besides,  where  di^rent  offences  are 
charged  in  tbe  same  count,  the  grand  jury  may 
find  the  bills  on  me  article,  and  the  petty  jury  find 
the  prisoner  guilty  on  another.  These  counts  are 
also  bad,  for  not  setting  out  the  writings  and  words 
which  f<wm  tbe  gist  of  the  offence.  Tliese  counts 
do  not  sM  forth  the  articles,  only  part  of  them ; 
and  there  is  not  any  averment  in  that  part,  that  the 
prisoner  did  declare  such  compassings,  witli  the 
ueaoiBg  attributed  to  them,  for  any  tiling  appearing 
be  may  have  expressed  them  in  a  certain  othw  part 
uuL  set  forth.  There  is  no  coUoguium,  no  averment 
of  extrinsic  facts,  and  when  ttwae  are  not  averred 
the  crown  cannot  go  into  evidence  of  them.  Tiius 
it  is  set  forth  in  tlie  articles  that  *'  when  the  French 
reniluUoo,'*  &&,  **  that  the  two  repeal  associations 
should  be  diasolved,  and  that  bad  never  more  de- 
voted disciples,"  Loyola,"  &&,  and  there  is  no  aver- 
ment what  tbe  French  revolution  is,  what  the 
r^ieal  assodation,  or  who  Loyola  was.  It  is  laid 
down  by  UaUand  FoaUr  that  to  constitute  treason 
tliere  ouut  be  publishing  expressive  of  a  traitorous 
design  then  in  existence.  [Counsel  also  referred  to 
Hale,  118;  Foster,  High  Treason,  ca|).  1  sec.  6; 

(32  St.  Tr.  579) ;  TkUUm^a  cow, 
(3J  Su  Tr.  684.] 

Dec  28. — Baidiein,  Q.C. — This  ioJictment  con- 
tains six  counts ;  tbe  first  four  set  out  the  jiublica- 
tions  charged  as  felonious,  the  fifth  and  sixth  are 
gvueraL  It  was  aigued  by  Sir  OUmao  O'Loghleii 
that  these  couuUf  though  olyectionable  under  the 


Treason  Felony  Act  (U  &  12  Vic.  a  IS),  would 
be  good  counts  in  treason,— taking  the  distinction 
between  treasra,  and  treason-felony,  that  in  the  for- 
mer, the  compassing  alone  was  the  offence;  in  the 
letter,  it  was  a  compassing  by  publication,  which, 
being  incorporated  into  the  offence,  should  be 
stated.  If  we  consider  what  the  intention  of  the 
statute  was,  these  counts  are  right,  if  they  follow 
the  precedents  in  treason,  there  is  no  distinction. 
The  general  scope  and  state  of  the  law  under  tlie 
36  Geo.  3,  u  applicable  to  this  act.  The  compass- 
ing to  depose,  or  to  levy  war,  were  not  substantive 
treasons  until  they  were  made  so  by  the  36  Geo.  3^ 
they  were  merely  overt  acts  of  treason.  The  crime 
of  treason  is  stated  by  Abbots  C.  J.,  in  bis  charge 
to  tbe  grand  jury  in  ThiHlaeooSa  eau  (33  State 
Trials,  684)  to  *«  conalst  in  the  compassing,  imagi- 
nation, or  intention  to  perpetrate  the  acts,  and  not 
in  the  actual  perpetration  of  them that  under 
the  36  Creo.  ^  the  law  further  requires  "  that  the 
party  sliall  express,  utter,  or  declare  his  Intention, 
by  publishing  some  printing  or  writing,  or  by  some 
overt  act  or  deed.  The  law  has  thus  wisely  pro- 
vided, that  in  cases  of  this  kind,  which  manifestly 
tend  to  tbe  most  extensive  public  evil,  the  intention 
shall  constitute  the  crime ;  but  the  law  has,  at  the 
same  time,  with  equal  wisdom,  provided  that  ttie 
iotentioa  shall  be  manifested  by  some  act  tending 
towards  the  accomplishment  of  the  criminal  ol>- 
ject."  It  is  contended  that  by  the  It  &  12  Vic 
the  crime  of  rompassing,  as  created  by  the  36  Geo. 3, 
under  the  Treason  Felony  Act,  has  become  three 
treasons — three  distinct  classes  of  crime— compass- 
ing by  printing  or  writing,  compassing  by  open  or 
advised  spealtin^  and  compassing  by  any  overt  act 
or  deed.  I  admit  there  must  be  an  expression  of 
the  compassing,  but  the  publication  is  only  the 
evidence,  only  one  portion  of  the  crime ;  but  there 
is  but  one  class  of  crime  evidenced  by  any  of  these, 
three  modes  of  proof.  The  third  section  of  the 
II  &  12  Vic.  is  relied  upon  on  the  other  side,  and 
it  is  said,  that  throughout  it  contemplates  tlie  pub- 
lishing as  the  offence,  that  the  words  are,  **  if  any 
person  shall  express,  utter,  or  declare,"  by  any 
of  the  three  following  modes,  that  is,  "  by  publish- 
ing, by  open  and  advised  speaking,  or  any  other 
overt  act"  Where  larger  words  occur  in  the  sub- 
sequent pOTtion  of  ,the  section,  they  should  be  con- 
strued to  mean  things  efusdem  geturu  with  those 
previously  enumerated.  The  section  would  then 
read  thus : — by  open  or  advised  speaking,  or  by  any 
overt  act  or  deed  whattomw  s  and  the  latter  word 
should  be  incorporated  in  the  aentenee.  The  4th 
»ecti(»)  ia  altogether  conversant  with  evidence,  and 
enacts,  that  "  no  person  shall  be  convicted  of  any 
such  compassings,  &C.,  in  so  far  as  the  same  are 
expressed  by  open  and  advised  speaking  only." 
The  5th  section  enacts,  that  it  sbHll  be  lawful  in 
any  indictment  for  any  felony  under  this  act  to 
charge  against  the  offender  any  number  of  the 
matters,  acts,  or  deeds,  by  which  such  compass- 
ings, &a,  or  any  of  them,  shall  have  been  ex- 
pressed," &C.  The  expression  fehny  in  the  singular 
there  means  the  compassing ;  if  tbe  argument  on 
tbe  other  side  be  true,  it  should  be feUmiea  ;  and  we 
would  then  have  as  many  felonies  as  there  are  evi- 
dences uf  it.    it  is  baid  tbe  concluding  words  *'  or 
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any  of  themt"  are  large  enough  to  admit  of  the 
oottttrudion  conteoded  for.  How  can  they  possibly 
be  applied  to  the  felony  with  the  same  effect  as  to  the 
<*  printing!  and  pnhliahing^  wUdi  are  the  expree- 
aioni  of  the  offence  ?   The  lav  appears  to  me  to 
be*  that  the  felony  ii  complete  by  Uie  compassing 
alone*  and  that  any  number  of  matten  may  be 
urged  as  expressions  of  the  intentkm.  The  mcMe  of 
laying  the  offence  in  the  indictment  is  identical 
with  that  under  the  36  Geo.  3.    This  is  admitted 
to  be  a  good  count  in  treason.   {Ptrrith  Sup- 
pose the  indictment  contained  a  chai^  of  com- 
passing  only*  could  you  have  judgment?)  There 
are  two  things  necessary  to  constitute  the  offence ; 
but  there  is  only  one  offence,  the  erldence  of  which 
must  be  stated  in  the  indictment*   There  are  men- 
tal trensons,  and  the  law  requires  that  some  eri- 
dence  of  the  intention,  or  proof  of  the  offence, 
should  be  stated  in  the  indictment.    The  36  Geo.  3 
applied  to  England  alone,  a  portion  of  it  is,  by  the 
11  &  la  Vic.  c  IS,  extended  to  Ireland.  The  in- 
tention  of  the  legislature  was  to  abate  the  punish- 
ment applicable  to  treason,  by  asrigning  the  latter  to 
the  class  of  felonies.   These  counts  would  be  good 
under  the  S6  Geo.  3,  as  for  treason,  and  are  so 
under  the  II  &  12  Vic.  c.  IS;  whidi  makes  the 
treason  a  felony.   The  offence  is  the  compassing 
under  the  86  Geo.  3,  and  thwe  is  the  same  lan- 
guage in  the  U  &  1 S  Via    It  is  absurd  to  contend 
that  what  was  a  single  offence  on  the  1st  of  April 
became  a  threefold  offence  on  Itt  of  May ;  and  it 
is  now  too  late  to  say  that  erery  proceeding  under 
the  36  Geo.  3  has  bem  erroneous.    In  IratoonV 
case  (32  State  Trials,  87-89)  it  was  objected  that 
no  overt  acts  were  set  out.   (Ptfrrin,  /. — That  in- 
dictment was  not  under  the  36  Geo.  3.)    The  7th 
section  shews  that  the  intention  of  the  Ii^lature 
vas,  that  the  offences  should  be  identical it  enacts, 
that  DO  Indictment  shall  be  deemed  bad  because 
the  facts  or  matters  therein  contained  shall  amount 
to  treason.   If  we  can  shew  that  there  can  be  no 
distinction,  then  there  is  bat  one  crime  evidenced 
by  the  writings ;  and  in  ^at  case  not  to  set  out 
the  writings  m  exttn$o  is  more  in  accordance  with 
the  practice  of  the  court,  and  less  embarrassing  to 
the  prisoner.  The  articles  set  out  clearly  amount  to 
treason  under  this  act    In  the  Queen  v.  Martin 
(I  Ir.  Jur.  54),  all  the  articles  were  set  ont  in  full, 
only  some  here,  and  there  the  general  counts  were 
held  to  be  good.  {PerrmyJ. — My  Lord  Chief  Justice 
expressed  no  opinion  as  to  the  general  counts ;  he 
merely  observed  that  thqr  were  conformable  to  the 
precedents  in  high  treason  under  the  36  Geo.  8.) 

BvH,  Q.C^  in  reply. — This  indictment  contains 
rix  counts.  The  foat  aud  third  are  framed  on  the 
provisions  of  the  statute  U  &  IS  Vic.  e.  IS;  relating 
to  publishing  **by  printing  or  writing,"  and  are 
similar,  with  this  exception, — tliat  the  first  states  the 
lelmiious  compassing  to  be  with  the  intent  to  de- 
pose the  Queen  ;  the  third,  with  an  intent  to  levy 
war  against  our  lady  Uie  Queen,  in  order  by  force 
and  constraint  to  compel  h^  to  change  her  mea- 
sures and  counsels ;  and  both  counts  state  tlie  ex- 
pression of  the  intent  by  feloniously  publishing,  &c 
These  counts  are  bad  upon  three  grounds ;  firrt, 
the  writings  by  which  the  oompassinga  are  said  to 
be  expressed  are  not  set  out  with  sufficient  cer- 


tainty I  secondly,  they  sererally  chirge  dh&Ki 
felonies  in  a  manner  not  allowed  by  hv}  ati 
thirdly,  the  printtegs  and  writfagaannotiMndiMcd 
with  the  inducements  and  avements  nwu^.-  ^ 
fix  the  fdonions  meaning  impated  to  ttcm  W  tbt 
indictment.   With  respsct  to  the  flnt  tM^L 
the  flnt  oooDt  alleges  niw  fiiHnet  printii^ 
irf*  which  an  set  cot  partially,  two  (the  Srd  «4 
9tb)  are  entire.  From  tbe  mode  adapted  of 
these  writings,  it  is  impossible  to  ssy  whctbgr  ilm 
constitute  an  offienee  within  the  mesBing 
statute.    It  is  only  necesaary  to  read  tfaehttLn 
of  the  act  to  shew  that  the  poUiAing  tbepriDtiL 
or  the  writing  is  a  necessary  ingredient— "If  ^ 
person  shall  compass,  Ac,  and  sncfa  egopMrign 
shall  express,  utter,  or  declare,  by  p^iUi^3 
printing  or  writing,"  ftc    This  shews  thttAea. 
pressing  and  uttering  was  the  preriois  ofeet 
The  **  expression"  is  as  moch  a  term  of  ni  bts 
indictment  under  this  act,  as  the  wofd  ••■vtn^ 
in  an  indictment  fm  that  oAncfc  TUibsi^i 
new  felony  created  by  this  act,  it  booty  coofo^ 
to  refer  to  the  forme  of  Indtetmeali  iacMuT 
treason.  A  man  night  be  indlded  aadv  m  m 
when  he  could  not  be  indicted  for  treason,  u  if  At 
limitation  of  three  years  given  by  the  1  It  S  Geo.  4, 
c.  S4,  Ir.  had  passed.    If  then  the  pnUiihiM  of  lb* 
printings  or  writings  be  a  material  iagrettnt » 
the  offence,  the  writing*  or  priutiogi  ibotdd  be 
jaetout    In  1  Hale,  169  it  is  said,  thst  oia  ti« 
!  narrative  of  the  offence  all  csrcmmtsam  AoM 
I  concur  which  are  necesaary  to  ssoertna  tbt  ba 
'  and  its  nature^  (Dyer,   196) ;  King  r.  Hem 
(Cowp.678);  and  it  is  iraportant  the  cosrt  iknlil 
have  the  whole  writings  complained  of  beAn  it, 
when  the  amount  of  purishaseut  is  isidi  is  in 
dtscreUon.   In  2  Hawk.  c.  Sfi^  s.  57,  p.  SM,  it  ii 
said,  "that  the  apedd  mattar  of  the  vMe  ftci 
ought  to  be  set  fbrth  with  ccrtaiaij,tbitit«; 
judicially  appear  to  the  oowt  that  lbs  pmccalgr 
has  not  gone  on  Insnfflieient  prsBiiw.''  Is  tlw 
case  it  is  impossible  to  say  whether  the  grind  jvj 
have  not  found  the  UHs  on  improper  eridnnv 
perhaps  on  the  portions  of  tbsse  sitidHintMl 
out ;  and  in  S  Hawk.  P.C.e.Sjs  s.  59,it  toisiil  "eniy 
indictment  most  charge  a  roan  with  n  vSum  pvti- 
cularly  and  certainly  expressed ;  for  no  me  tn 
plead  to  an  uncertain  charge,  neither  cu  it  ippor 
that  the  facts  given  in  evidence  are  the  mm  of 
whieh  the  indictors  have  accused  hiB,DatbercH 
it  judicially  appear  to  the  court  whst  ponishaalii 
proper  for  an  ofibnce  so  loosely  txpmaeA.  "iri 
in  Sttduwrette  ctm  (Id  State  Trisli,  1),  it  in 
said,  tbe  particular  worda  snppesed  to  be  cranil 
ought  to  be  expressly  speeMed.   decs  af  M 
afibrd  the  moet  natural  analogy  i  and  is  tima  the 
words  asserted  to  be  libellons  molt  be  Mtostiidf, 
Wright  V.  Ct«ment»  (8  B.  ft  AL  503);  OriMfrr, 
Matthewi  (1  M.  &  W.  495);  Wooit  t.  Unm 
(6  Taun.  169,  S.C.;  1  Marsh,  5S3);  ZflNli»r, 
AtteU  (6  T.  R.  163).   In  £«y  v.  MiU  (S  Eat 
417),  Lord  EUeoborough  doubts  the  sotfaority  of 
King  v.  FuUer  (1  Bos.  &  Pnl.  ItfO),  snd  ujt,  "I 
do  not  know  any  case  where  an  offinee  conmuis 
words  when  the  same  general  and  compendins 
methckl  of  describing  it  bss  been  deemed  sufioeai, 
williont- stating  the  words  in  wridag  tmmuj  t» 
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eoMtitate  the  offeace."    In  Wi-ight  v.  CUmenti* 
Bayleyi  i-,  mjBj  '*  A  defendant  in  a  case  like  this 
baa  a  right  to  expect  that  the  plaiutiff*  in  his  decla- 
ration, will  set  out  the  very  words  used,  or  so 
Dacb  as  be  means  to  rely  opon.**   That  case  fully 
establishes  the  principle  of  the  rule  contended  for. 
It  is  qnite  consistent  with  the  statements  In  this  in- 
dietiMBt  that  the  guilty  portions  are  not  set  out. 
{Ptrwvh  J' — I'he  case  of  the  King  v.  Wiiiiamsy 
irhieh  was  an  indictment  for  pablishing  Paine's  Age 
of  Reason,  la  a  strong  authority  against  yon.  I  wiU 
go  tUs  length  with  yon,  that  if  the  portions  of  the 
aitides  set  oat  do  not  express  a  treasowble  intent, 
the  count  most  fail)   In  Ckwunti  v.  Fi^  (7  B.  & 
C  459),  the  deelanition  was  held  bad  for  not  aver- 
iog  that  the  wards  were  spoken  "  of  and  concern- 
ing tbe  pUtttiffl**   In  criminal  cases  do  colloquium 
is  necessary,  bat  every  averment  necessary  to  con- 
gtitnte  the  criooe  must  be  set  out.   It  is  by  the 
writings  and  printings  in  this  case  that  the  prisoner 
is  nid  to  have  «zpres8ed,  uttered,  and  declared  his 
iuteution,  and  ia  different  from  cases  of  libel  in  this 
respect,  that  here  the  court  cannot  look  to  tbe 
import  of  tbe  words.   This  principle  will  be  found 
fblly  eatabliahe^  in  several  classes  of  crimes.  Id 
esses  of  forgery,  before  tbe  2  &  3  Wm.  4,  o.  1^ 
s.^tbe  inttrameiit  fo^ed  should  be  set  outi  and 
the  saaie  rale  existed  in  caaes  for  admuiiatering  un- 
lawfol  oatha  before  the  S7  Geo.  3,  o.  15,  s.  7.  In 
penury,  bcA»re  the  31  GeOb  3,  e.  16^  a.  1,  and  in 
iadidments  for  false  pretences  the  same  rule  will  be 
found.  JfotToy**  aue  (2  Strange,  1 1 27) ;  Perrof$ 
eaM  (8  Man.  ft  Sel.  379} ;  Young-  v.  The  King  in 
Error  (3  T.  U.  102).    If  a  prisoner  be  indicted 
under  Ute  statute  of  Ed.  3,  it  ia  necessary  to  set 
oat  the  overt  acta,  which  before  that  statute  was 
imnecessary,  the  compassing  being  considered  as 
tlie  treaacw,  and  tbe  overt  aets  the  means  made  uae 
of  to  effiednate  the  Intention  (Foater,  193).  In 
Kelyi^  6,  it  is  laid  down  that  if  the  indictment 
allies  one  overt  act  it  is  anffioient,  and  that  the 
proaMntor       prove  as  many  otiiers  as  he  thinks 
ib.  The  36  Geou  3t  Eng.  first  required  the  setting 
oat  the  overt  acts.   There  is  no  anal<^  between 
tbe  overt  acts  under  Un  statute  of  ^ward  and 
this  act ;  tbe  overt  Mts  under  that  statute  and  that 
of  18  ft  13  Wm.  3,  &  S,  Eng.  (3  Anne,  c  5,  a.  1, 
Ir.)  were  merely  evidence,   if  it  be  true,  then,  that 
tbe  printing  or  writmg  ia  the  gist  of  the  offence, 
tbe  grand  jury  have  not,  on  this  indictment,  given 
the  court  the  means  of  knowing  whether  it  has 
been  fbond  on  sufficient  evidence.    The  omitted 
pauagcB  of  these  articles  may  be  those  on  which 
the  grand  jury  have  acted.   The  indictment  ahonld 
shew  on  what  articles  the  bills  were  found  (4  Went. 
PI.  199),  and  no  view  of  the  writings  themselves 
will  sopply  the  defect    It  will  be  argued,  that 
there  being  two  writings  fuUy  set  out,  it  will  be 
sufficient  (Foster,  194),  and  the  analc^  of  treason 
will  be  relied  on,  Lowing  cate  (13  State  Trials, 
S67)u    Asaoroing  these  counts  bad  on  the  first 
pomt,  there  are  two  articles  free  from  this  vicob  In 
IdUfa'M  am  (16  St  Trials,  93),  it  is  said  that  if 
the  overt  act  be  badly  laid,  it  should  be  taken  as  if 
it  were  out  of  the  indictment,  and  no  evidence 
diooid  be  given  thneon.  The  cases  of  assignmeDto 
of  peijury.arc  aualogoosi  and  if  one  perjury  be 


well  assigned,  judgment  may  be  given  thereont 
Quem  V.  Rhodet  (2  L.  Ray,  866).   This  case  was 
commented  on,  and  approved  of  by,  Lord  Denman 
in  Qtwen  v.  aConneti  (II  CI.  &  F.  379);  Queem 
V.  ffarrit  (1  Car.  &  Mar.  665).    If  this  count,  as 
regards  these  two  articles,  be  good,  the  court  will 
treat  this  demurrer  as  diviubl^  and  call  on  the 
prisoner  to  answer  the  good  portions  only.  This 
was  the  old  practice  of  the  courts,  and  the  recent 
aatborities  shew  an  incUnatioa  to  return  to  it 
These  letters  cannot  have  the  meaning  attributed 
to  them ;  there  is  no  alUgaUon  to  shew  the  gnilty 
intent,  and  there  is  nothing  in  the  wriUngs  them- 
aelves  to  bear  the  meaning  attributed  to  them. 
Does  the  statute  of  the  36  Geo.  3  enable  the  pro- 
secutor to  charge  any  publication  as  an  overt  act 
not  permitted  by  tbe  statute  of  Edward  ?  The 
Attorney-General  should  go  further,  and  say  whe- 
ther thia  be  a  treasonable  writing,  within  the  statute 
1 1  ft  12  Vice.  12,  and  if  it  have  two  meanings — one 
an  innocent,  and  the  other  a  guilty  intention— .the 
prosecutor  should  set  out  clearly  the  guilty  intention. 
There  is  no  precedent  of  an  indictment  under  the 
36  Geo.  3  whicli  adopts  thia  mode  of  setting  out 
the  publtcatioos.  Tbe  writings  in  this  and  the  third 
count  are  set  out  as  publications,  and  not  as  overt 
aets.   If  your  Lordships  should  think  that  one 
portion  of  the  count  is  good  and  another  bad,  the 
proper  judgment  is  that  we  ahoold  answer  the  good 
part,  ifonietrnm  v.  JSkephgrdion  (11  Ad.  ft  EL 
4Ii)(  Hittd*  V.  GroM  (1  Man.  ft  Gr.  201,  note); 
Piakney  v.  the  Itduhi^mtt  ^  BM&aid  (2  Saund. 
379;  Com.Dig.PLc.32);^rt«c(MV.^><f(10M.& 
W.  735) ;  QiMM  v.  Burra^n  (4  Jur.  698),  shews 
that  where  there  are  several  acta  laid  as  one  offence 
there  may  be  a  demurrer  to  the  whole.    The  pre- 
cedents in  0*Coigle^M  oa»$  (26  SUte  Trials,  1191), 
DegMn^g  com  (28  State  Trials,  345),  aConnor'B 
cttM  (26  State  Trials,  1 191),  WaUon'*  ease  (32  State 
Trials,  1),  Brandreth'e  case  (32  State  Trials,  755), 
T/uetlewoetrt  caee  (33  State  Trials,  681),  all  infer 
but  tbe  one  declaration,  but  the  one  compassing. 
WaiMon*e  case  is  no  authority  against  us,  as  tte 
evidence  was  given  on  tlie  third  count,  which  was 
for  levying  war,  and  tiierefore  no  authority  eithn 
as  to  the  general  count   The  compassing  ia  laid 
on  the  3rd  of  Jnns^  and  that  the  prisoner  further 
expressed  it  by  publioations  on  sobsequrait  day*. 
The  a<^  allows  of  sevwal  felonies  bdng  charged  in 
an  indictment  under  its  provisions,  but  confines  the 
party  to  one  compassing.   The  only  mode  of  satis- 
fying the  statute  is  to  lay  all  the  acts  as  one  trans- 
action, with  a  continuatKio  on  the  following  days, 
Tbistlewoo^s  case.    The  second  count  is  bad  for 
repugnancy  {  the  time  is  in  this  case  esaential 
(2  Hawk.  P.  C.  c  25,  a.  S7,  324).    The  publica- 
tions  are  laid  as  overt  acts,  firs^  on  the  3rd  of 
June,  and  that  the  prisoner  did  "  then  and  there" 
feloniously  publish,  ftc,  and  then,  that  to  fulU  tbe 
said  last-mentioned  compassing,  m  the  17th  day  cX 
June  he  published,  ftc,  and  so  on  several  subse- 
quent days.   The  word  **  feloniously"  is  not  laid 
except  to  the  first  act,  altboogfa  several  acts  are 
stat<^  to  have  been  committed  at  subsequent  pfr> 
nods.    This  could  have  been  avoided  by  following 
the  precedent  in  ThieUesooo^s  case  t  the  prosecutors 
fell  into  this  mistake  in  avoiding  the  evil  pointed  at 
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in  ttie  note  to  Mr.  Cox'ii  edition  of  this  act.  The 
case  of  Dennis  v.Jtiehardgtm{i  4  East.  296),sbew8 
in  civil  cases  liow  strong  the  court  wiU  lean  againit 
the  objection  of  repugnancy.  The  5th  and  6th 
oountfl  are  open  to  the  same  objection ;  in  bothi  the 
overt  acts  of  compassing  are  laid  on  the  Srd 
June  and  on  several  <Mys  after.  This  count  is 
also  bad  for  misdescription  of  the  offimce.  These 
writings  sliould  be  set  out  as  publications,  and  not 
as  overt  acts.  There  may  be  publications  which 
are  not  overt  acts,  and  the  statute  includes  suclt,  as 
Is  shewn  by  the  words  of  the  4tli  section — "  no  cue 
shall  be  indicted  for  any  comptissing,  so  fnr  as  same 
may  be  expressed  by  open  and  advised  sjieaking 
on/j/,"  Hex  V.  Dottglat  (1  Camp.  212);  Rex  y, 
Howeti  (6  Car.  &  P.  148,  S.  C. » I  Mood,  C.  C.  405 ; 
1  Arrh.  C.  P.  99,  ed.  1846). 

JJec.  29^7%#  Attomfy-General  in  replv— The 
indictment  follows  the  precise  words  of  the  third 
section,  '*  That  the  prisoner  feloniously  did  com- 
pass, kc^  and  the  same  feloniously  did  express, 
ftcq"  by  pablishing  a  certain  printing,  eontaining 
among  other  things  according  to  the  tenor  ana 
effect  followiDg,  setting  oat  the  portion  of  article 
relied  npon.  First*  it  is  alleged  that  this  count  is 
not  sutficiently  certain,  there  being  no  sufficient 
expression  of  the  compassing.  Secondly,  that 
there  are  no  explanatory  averments  or  innuendos ; 
and  lastly,  that  it  is  l»id  for  duplicity.  The  first 
and  third  counts  being  similar,  with  this  exoeption, 
that  tlie  first  states  the  intention  to  be  to  depose 
tlie  Queen,  the  latter  to  levy  war  against  her,  must 
abide  the  sanie  rule.  ]  will  consider  these  objec- 
tions in  their  order  in  the  indictment.  It  cannot 
be  denied  but  that  if  this  were  an  indictment  for 
libel,  forgery,  or  sending  a  threatening  letter,  it 
would  be  necessary  to  set  out  the  portions  of  the 
libel  alleged  to  be  injurious,  and  several  cases  were 
cited  for  tliat  position.  The  strongest  was  Clememt 
V.  jFVfAer,  (7  B.  &  C.  461).  Witli  the  doctrine  of 
that  ease  I  agree,  but  it  is  to  be  observed  that 
those  dedrions  were  nearly  all  after  verdict.  The 
Queen  v.  Martin  is  an  express  authority.  These 
counts  are  similar  to  those  used  there,  except 
that  the  record  contained  the  whole  of  the  articles, 
which  was  not  necessary.  This  count  sets  out 
portions  of  the  articles  only,  as  evidence  of  the 
compassing  charged  in  the  tirst  part  of  the  indict- 
ment, and  follows  literally  the  precedents  in  libel. 
l,vrd  George  Gordon's  cate,  (22  St.  Tr.  177). 
( PerrinfJ. — Lord  George  Gordon  had  no  counsel). 
Puine's  ease,  (22  St.  Tr.  360);  Hoit't  cow,  (ib. 
1200);  H^i^^Mms' cow,  (26  St.  Tr.  646);  in  each 
of  these  cases  portions  of  the  article*  relied  upon 
are  aet  out,  iutroduoed  by  the  averment,  "cun- 
tiiiiing  among  other  matter."  In  Tabart  v. 
Tiftpet't  (1  Camp.  350),)  Lord  EUeiiborough,  p. 
353,  says—"  The  more  correct  way  would  liave 
been  to  have  said,  a  cgrtain  part  of  which  said 
iibei  Uiere  woi  and  it  contained,  Sfc^  and  in  a 
eerlmn  other  part  of  which  saidlU>el  tliere  was  and 
is  contained,  ^c."  As  to  the  objection  of  the  grand 
jury  finding  bills  on  the  portions  not  set  out,  it  does 
not  apply.  Tlie  prosecutor  sets  out  the  matter  he 
relies  ou,  and  they  are  to  judge  whether  the  articles 
are  sustained  in  the  manner  they  are  set  out.  The 
sole  questiuu  fur  the  court  is  whether  the  writiugs 


bear  Uie  meaning  we  all^e  they  do ;  that  i^  ibe 
compassing  charged  in  the  first  pert  of  Uttiadia. 
menl.  It  is  dear  from  the  artielBS  theiudva  tint 
they  bear  the  meaning  attributed  to  thsm  bj  tbe 
orown.  An  innuendo  is  only  necessary  wb»i  tlje 
document  relied  on  doea  not  palpaUj  bear  tlie 
meaning  attributed  to  it.  If  any  portion  of 
the  indictment  be  good,  the  demurrer  most  be 
overruled.  Queen  y.Iihodee,(l  Ld.  Rajm.  ssg) . 
Queen  v.  O'Conneli,  (11  CI.  &  Fi.  079),  |ier  DecJ 
man,  C.  J.  As  to  the  objection  of  duplieitj-,  if 
several  distinct  ))ublicatiuDS,  within  the  roennii^  uf 
the  act,  be  alleged,  they  are  admissive.  Tiie 
statute  of  Ed.  3,  statea  treason  to  be  a  conpawng 
the  death  of  the  king.  From  the  earliest  period 
the  practice  has  been  that  the  prosecutor  itMuld 
be  at  liberty  to  prove  as  many  erert  acu  of 
treason  as  be  pleased.  The  fifth  sectioa  of  the 
U  &  12  Vic.  c.  12,  enacts  that  any  nunber  of  tin 
acts  or  deeds  by  which  such  compasiingsihill  hn 
been  expressed,  may  be  set  forth ;  the  lAmti  of 
whidi  was,  that  having  aaaamilated  the  Ww  is 
treason,  and,  as  in  treason  moj  Bwber  stot 
acta  might  be  alleged,  to  aasinnlate  the  ooonc 
pleaduig  aUo  ;  and  it  is  only  io  tUs  way  tht  pn* 
secutor  can  avail  himself  of  the  power  girco  tiin 
by  the  statute.  In  cases  of  embeslsiBeot  tke 
offence  is  single — tbe  taking  of  the  propert;— 
therefore  tbe  facts  constituting,  it  need  iiot  be  Kt 
out.  Here  you  may,  exactly  a»  m  treaiw,  Moat 
as  many  the  means  of  compasui^  as  du;  be 
iiecessury.  The  languid  of  the  36  Geo.  3,  ii  a 
strong  authority  for  my  position.  TUat  itatuls 
introduced  a  new  treason  uot  in  existeace  ander 
tlie^atute  of  Ed.  3,  viz..  compassmg  to  lev;  nr 
or  to  depose  the  king,  evidenced  by  publiiluDg  any 
writing,  or  by  any  overt  act  or  dewi,  beisgianfl^ 
respect  identical  with  the  I1&  12  Vie.,eueptaito 
Ibe  commisnou  of  the  offence  by  open  aud  sdraed 
spealiing.  In  ThiMtUtootMT*  out,  and  id  WMi 
ofwtf,  there  were  two  Gounta  under  tbs  36  Geo.  3, 
and  one  under  the  statute  of  Ed.  3;  the  coast 
under  the  former,  as  In  this  case,  eontaised  Kvenl 
overt  acts.  Fitzharrit's  cote,  (8  St.  Tr.  337-6). 
i'he  second  and  fourth  counts  are  sioular,  botlt 
charging  the  publications  aa  overt  acts  of  cooipai- 
sing,  one  to  depose,  the  other  to  levj  var,  ind 
are  objected  to  for  setting  out  the  publicatieu 
as  overt  acts ;  an  overt  act  at  cournon  lav, 
and  under  the  statute  of  Edward  wu  anftliiug 
done  in  furtherance  of  the  object,  to  fulfil  tli«  pur- 
pose or  bring  into  effect  the  treasooabls  porpoie. 
In  an  indictment  for  levying  war,  tbe  Wvying  var 
was  of  itself  an  overt  act.  In  treason  for  codh 
passing,  before  the  passing  of  the  36  Gea  3,  [wb- 
lishing  wight  be  an  overt  axA,  FHahaniiiceM 
(8  State  Trials,  337);  and  so  have  writtsodoca- 
ments  l>eeo  cciwidered,  CMm  tm  (7  Stats 
Trials,  7).  Tlte  36  Geo.  3  took  tbe  diatiMtan 
between  publications  and  overt  acts.  la  IWf- 
touod't  cote  publications  were  relied  upon,  and  maj 
be  so  still,  if  in  furtherance  of  the  particular  ob- 
ject. It  is  quite  possible  there  may  he  b  pubUcs- 
tiou  not  an  overt  act.  Any  printing  i«  nn  o^wt 
act,  if  ill  furtherance  i)i  the  crimiDal  object;  and 
when  the  documents — as  in  this  case—Hiemselvs 
shew  the  intent,  luid  we  know  that  the  ^ublicalios 
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of  them  was  in  a  public  oenspaper,  it  is  impossible 
not  to  hold  them  to  be  overt  acts.  Tlie  letter  to 
Mr.  W.  S.  0*BrieD»  and  several  other  passages, 
are  clearly  overt  acts  doue  in  furtherance  of  the 
crimiDal  object*  aud  iu  which  the  intention  is 
dearly  expressed.  The  second  ubjection  is,  that 
the  whole  of  the  publications  are  not  set  out. 
'i'bere  is  no  case  which  professes  to  set  out  the  do- 
cummts  or  aoy  part  of  them  in  terms.  (Pernnt  J. — 
That  ia  not .  an  universol  proposition.)  JPrnncia's 
cofc  (15  State  Trials,  898-038)  best  illustrates  this 
propoutiOD ;  tba  letter  was  the  overt  act,  the 
oootentB  only  the  evidence  of  that  act.  This  case 
is  ahio  distiiiguisliable  from  the  cases  referred  to 
on  other  grounds.  In  cases  of  libel  the  document 
must  be  set  out  that  the  Judges  may  see  whether 
the  publication  be  libellous  or  not  So  in  the  case 
q(  a  threatening  notice,  whether  it  be  such  is  mat- 
ter of  law  ;  and  in  tlie  case  of  forgery,  wtietber  the 
documents  be  of  that  particular  description,  the 
forging  of  whicb  will  coustitute  that  crime,  it  not 
bang  a  general  charge  to  be  evidenced  by  writing. 
The  next  objection  is,  that  this  count  is  repugnant 
and  inconsistent  as  to  time,  and  this  objection  is 
also  applied  to  the  fourth,  fifth,  and  sixth  counts. 
There  is  but  one  compassing  evidenced  by  several 
overtacts,  and  the  time  is  not  material ;  the  compass- 
wg  is  oonrectly  alleged  as  on  the  Srd  June,  and 
that  felonious  immpassing  is  chaiged  to  be  expressed 
by  several  publicatioiw  hereinafter  mentioned.  It  is 
argued  that  the  "  then  and  there"  means  on  the  3rd 
of  June,  and  tliat  the  expression  on  that  day  by 
divers  acts  on  subsequent  days,  is  repugnant  Tlie 
demurrer  does  not  apply  to  that  portion  of  the 
count  which  sets  forth  the  documents  constituting 
the  overt  acts  of  the  Srd  of  June,  aud  being  to  tlie 
whole  count,  is  too  large  and  must  therefore  fail, 
Queen  v.  BHodes  (-2  Lord  Hay.  88G)  IVebb  v. 
Baker  (7  Ad.  &  El.  841);  Boifce  v.  WiUiams 
(3  Jones,  S14)-  This  objection  is  ill  founded. 
The  count  charges  that  the  prisoner. "  did  then  and 
tlutre  feloniously  express  by  divers  overt  acts  here- 
inafter mentioned."  "Divers  acts"  mean  otliers 
than  those  on  the  Srd  of  June>  This  is  not  an 
avomoit  of  two  distinct  things ;  it  is^  that  on  the 
Srd  of  June  the  prisoner  did  a  certain  act,  aud  on 
another  day,  another  act  as  evident  of  the  same 
oompasaing.  King  v.  Shepherd  and  Agnew  (5  East. 
244).  The  time  not  being  material,  the  objection 
is  unfounded.  Townlei^s  case  (Foster,  C.  C.  7),  aud 
jOeacon'e  cau  (ib.  9),  shew  the  true  meaning  of  the 
rule ;  and  all  the  publications  being  laid  on  the 
3rd  of  June,  it  is  clear  from  these  cases .  we  may 
give  in  evidence  publications  on  diSerent  days. 
(Perrin,  J. — It  is  clear  if  you  laid  the  acts  "  on  the 
day,  he  as  aforesaid)"  you  might  give  them  in  evi- 
dence. Tlie  question  is  whether,  their  being  laid 
iu  the  indictment  on  two  different  days,  it  is  not  a 
reiMipHUMy.)  In  TkUllewoud^s  cane  tlte  indictment 
was  npou  die  36  Geo.  which  is  in  the  same  terms 
vitb  this  act  (:£  Hawk.  P.  C.  c.  25,  s.  82).  Tlie 
act  of  publisbuig  may  be  done  on  several  days ;  it 
is  otherwise  as  to  the  compassing.  As  to  the  fiflh 
and  sixth  couuta,  they  are  general.  It  is  first  ob- 
jected that  the  artlclm  are  not  fully  set  forth ;  and, 
secondly,  tliat  tliey  are  repugnant  as  to  time. 
TlH»e  counts  would  he  good  under  the  U6  Geo.  3, 


Thiatlewoo^s  ctue  and  Francia't  case.  The  objec- 
tion as  to  repugnancy  of  time  is  equally  inappli- 
cable to  these  counts,  as  to  the  second  and  fourth. 

Jan.  4. — Perrin,  J. — The  prisoner  is  charged 
under  the  11  Vic  c.  12,  with  feloniously  compass- 
ing to  depose  the  Queen,  and  to  levy  war  against 
her  nn^esty.  There  was  another  indictment  fur 
the  same  offence  pending  in  tlte  county  of  Dublin, 
this,  the  Court  is  of  opinion,  should  be  quashed. 
This  indictment  contains  six  counts,  the  first  four 
charging  several  distinct  matters,  publications,  and 
overt  acts,  as  the  expression  of  the  compassing. 
The  fifUi  and  sixth  charge  the  same  matters  more 
generally,  and  to  each  there  was  a  several  demurrer 
and  joinder  therein.  The  first  count  charges  "that 
the  prisoner  on  the  3d  of  June,  in  the  eleventh  of 
the  Queen,  did  compass,  imagine,  and  intend  to 
depose  the  Queen,  aud  that  compassing  did  express, 
utter,  and  declare,  by  feloniously  publishing  a 
certain  printing  or  writing,  which  said  printing 
contains,  among  other  passages,"  the  several  follow- 
ing ones,  and  to  which  it  is  material  to  advert 
"  When  the  French  revolution  raised  the  hopes  of 
Ireland  in  a  speedy  deliverance,  I  asked  to  have  doue 
what  seemed  to  me  to  be  the  manifest  duty  of  tlie  hour, 
I  {iroposed  that  the  two  existing  Kcpeal  assodatiuns 
should  be  forthwith  dissolved,  and  a  new  one,  kin- 
dled with  the  new  spirit  of  the  times,  set  in 
tlieir  place  ;  that  it  should  be  open  to  all  repealers 
without  pledge  or  qualification ;  that  its  goveni- 
ment  should  be  committed  to  a  legislative  coutisel 
of  three  hundred  repealers,  the  foremost  in  Ireland 
fur  capacity  and  devotion,  and  its  direction  to  an 
executive  committee  of  five,  competent  to  act  as 
the  cabinet  of  the  movement.  That  commissioners 
should  be  sent  forth  to  organize  the  entire  country 
into  local  clubs.  Ttiat  permanent  agents  should 
be  established  in  England  to  organize  ttie  Irish, 
and  the  friends  of  Ireland,  in  every  city  in  that 
ishind.  It  was  my  conviction  that  nothing  ought 
to  be  left  to  chance,  which  forethought  could  pre- 
pare.  That  every  foot  of  Irish  soil  ought  to  be 
made  vital  with  the  passion  for  during  changes, 
aud  fur  results  that  glowed  in  the  heart  of  tlie 
capitaL  That  the  hot  blood  engendered  there 
ought  to  be  sent  burning  and  thrilling  to  the  coldest 
extremities.  That  organization  ought  to  be  ex- 
tended and  systematized,  till  literally  every  hamlet 
and  parish  had  its  club,  every  town  and  city  its 
brigade  of  clubs.  Had  this  been  done,  Ireland, 
instead  of  pleading  a  shameful  want  of  forethought, 
would  at  this  hour  possess  a  popular  cabinet, 
treasury,  and  legislative  counsel,  trusted  by  the 
whole  country,  and  a  national  guard  of  disciplined 
clubs."  Give  Ireland  a  native  power  which  she 
can  love  and  obey,  and  you  give  all  she  rrquires 
for  strength  or  victory.  A  popular  executive  set 
up  by  the  Irisii  nation  would  overtop  the  ufiicials 
of  Dublin  castle  iu  a  week,  and  if  they  are  worthy 
of  their  office  would  centre  round  themselves  the 
love  and  reverence  of  the  whole  nation."  These 
passages  are  set  out  as  expressive  of  the  compass- 
ing chaiged*  and  with  the  intent  to  depose  the 
Queen.  In  the  second  publication  we  find  the 
following  extracts—"  Frankly  we  go  into  this 
league  to  establish  clubs  universally,  to  regain  fur 
Ireland  the  generous  aid  of  our  foreign  friends. 
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to  oompasa  a  national  council  of  three  hundred 
elected  reprefentativesi  fit  to  confront  the  majesty 
of  England,  or  the  sterner  majesty  of  d«ttb. 
"  The  mtnisten  of  Ireland  prefer  a  dvil  war  to  an 
Irish  legislature — the  base  aristocracy  of  Ireland 
have  declared  for  the  minister,  and  agninst  the  soil 
on  which  they  live — the  Irish  government  now 
becomes  simply  a  question  of  force,  force  of  will, 
and  force  of  organization.    It  has  ceased  to  be  a 
debateable  question,  a  propagandism,  or  a  demon- 
stration.    With  petitions,   motions,  resolutions, 
and  all  oratory  of  the  remonstrative  order,  it  is 
done  for  ever.    Does  Ireland  really  will  national 
institutions  ?   If  so,  Ireland  most  prepare  herself 
to  assert  them  by  union  and  by  action.  Every 
town,  village,  end  barony  must  have  its  club,  every 
club  ita  committee,  every  committee  its  plan  of 
operations,  adhering  with  the  general  policy. 
When  this  is  done,  and  Ireland,  from  end  to  end, 
is  bound  together  by  a  apirit  of  sympathy,  and 
cords  o£  combination,  it  will  be  a  feasible  woric  to 
emandpate  her  from  the  British  yolce,  and  give  her 
whatever  form  of  government  the  national  will 
decrees."    That  expressly  shews  an  intention  to 
depose.   The  charge  in  the  first  count  against  the 
prisoner  was,  that  he  bad  compassed  the  deposition 
of  the  Queen,  and  expressed  that  compassing  or 
intention  by  tbe  articles  therein  set  forth.   I  am  of 
opinion  that  the  passages  I  have  read  do  not  only 
contain  evidence  of  the  existence  of  that  design, ' 
but  also  an  advice  to  others  to  effect  that  purpose.  I 
Toseelt  to  change  the  govemment^ws an  intention 
to  depose  Uie  Queen,  and  is  an  overt  act  evidencing 
that  intention.   The  count  charges  an  intention  of 
compassing  to  depose  the  Queen,  and  of  creating  a 
popular  revolution,  which  was  treason  under  the 
36  Geo.  3 ;  it  is  clear  that  it  was  not  the  intention  of 
the  legulature  to  derive  the  crown  of  Uie  protec- 
tion it  was  theretofore  entitled  to,  and  the  fiflth 
section  expressly  provides  that  <*  it  shall  be  lawful, 
in  any  indictment  for  felony,  to  charge  against  the 
offender  any  number  of  the  matters,  acts,  or  deeds 
by  which  such  compassings,  or  any  of  them,  shall 
have  been  expressed.  Sec."   It  is  argued  for  the 
prisoner,  that  the  word  indictment  is  not  equivalent 
to  count,  but  that  it  might  mean  that  the  acts  or 
deeds  should  be  diarged  in  several  counts;  no 
authority  has  been  shewn  me  that  the  word  in- 
dictment there  means  one,  and  not  several  counts ; 
and,  if  that  were  so^  there  would  have  been  no 
necessity  for  any  Ic^ative  enactment,  as  the 
different  offsncea  might,  previously  to  the  passing 
of  the  act,  have  been  set  oat  in  several  counts. 
In  1  Hale,  P.  C.  122-^  it  is  said  "that  more 
overt  acts  tlian  one  may  be  laid  in  an  indictment, 
and  then  the  proof  of  any  of  them  so  laid — being 
in  law  sufficient  overt  acts — maintfiina  the  indict- 
ment."   Indictment  there  means  count,  and  most 
be'taken  so  under  this  act.    It  has  been  argued 
that  there  is  a  distinction  between  the  offences 
created  under  the  36  Geo.  3,  and  the  11  &  12  Vic. 
c.  12.    That  under  the  first  act  the  compassing 
alone  was  the  offence,  but  that  under  the  latter 
there  was  tlie  compassing,  and  the  expression  of  it. 
No  authority  has  been  cited  to  establish  that  dis- 
tinction, and  is  in  my  mind  untenable.   The  expla- 
nation, construction,  and  import  of  the  same  word 


in  this  act  moat  recelTe  tiie  suneeomfrKtioa  mh 
the  36  Geo.  3.   It  eainiat  mean  tfftnnt  tUigi^ 
and,  to  sustain  this  argument^  we  most  go 
and  hold  that  it  means  diffirait  thugs  in  tfae 
act,  that  is,  in  the  section  extending  titt  36 
to  this  country,  it  should  have  one  meini^ 
the  fifth  section  another.  That  what  would  bca 
count  in  treason  should  be  bad  wbni  dm^ri 
treason  to  felony  ;  the  crime,  the  offence  snder 
36  Geo.  3,  is  the  same  as  that  nnderlbellftl 
Vic.  c.  12.    The  thing  prohibited  wis  (be 
viz.  the  compassing,  and  the  expreirioatflfa 
publicatioo,  or  by  any  matters,  acts^  atitek  m. 
IS  equally  erroneous  to  hold  that  the  p^ioAl 
was  not  included  in  the  word  **  matter." 
dictment  under  the  36  Geo.  3,  would  be 
if  tlie  charge  was  of  comfMustng  akme^  ni 
be  insufficiait  if  the  overt  act  were  net  n 
The  same  role  must  also  be  neceassry  tadcr 
II  &  IS  Vice.  12;  under  either  act  k  ii 
to  express  the  things  or  natters  exprewrerf 
offence.    If,  therefore,  the  compassi^  akw 
the  crime,  it  is  erroneous,  and  oTer-refaed,  to 
that  there  are  three  felonies — pnblishiii^  opes 
advised  ^pealiing,   or  any   other  act  cr 
There  is  nothing  to  shew  that  the  exprewoa 
be  laid  in  more  than  one  couot,  or  thst  the 
acts  vere  to  be  laid  otherwise  in  ftdooy  tk»|i 
treasoD.   The  proper  mode  is  to  set  out  Ibeodt 
acts  in  the  count  chaiging  the  felony  uf  whidi  i^. 
are  the  expression.    Authorities  wa<e  rdemdl^ 
but  they  do  not  support  the  posiUcra  tbt;  was 
cited  for ;  and  this  count  is  ooofimnUe  rit 
the  practice  and  precedents  in  caaea    f^Kj  mi 
conspiracy.    No  possible  ineonTenieaat  m  4iai^ 
vantage  can  possibly  arise  to  the  priam  at* 
far  the  case  of  the  Qmeen  v.  Martin  iiisfaiti 
therefore  I  think  there  is  nothing  in  Hat  oiqate 
The  second  Direction  is,  that  the  eoot  ii  tm 
general  in  not  specifying  fully  the  wordi  ck«^ 
and  that  there  is  no  colloquium  or  mnando  es]f» 
siveof  the  intent  charged.  I  think  that  the  pa«pi 
themselves  plainly  express  the  intention  cbij4 
therefore  no  innuendo  is  necessary.  In  Otmaii^ 
Fisher,  (7  B.  &  C.  459.)  though  the  count 
held  to  be  bad  for  not  setting  out  the  seaun^  JS 
the  court  saya  that  **  such  an  allegation  v«iM  i* 
have  been  necessary  if  there  had  been  in  the  M 
set  out  anything  whidi  dearly  api^  ^ 
plaintiff,  or  any  distinct  innuenao  aosn^iv* 
the  libellous  matter,  or  if,  upon  tbeptroaJrf* 
matter  set  out,  it  had  manifestly  appesred 
related  to  the  libel  In  respect  of  whiefa  the  F» 
had  recovered  damages.**   In  the  presertesKaa 
quite  impossible  to  read  the  paawgw  Ifaa« 
ferred  to  without  seeing  that  they  do  ieatxlijt^ 
to  the  object  of  compassing,  and  that  tb^  "^^8^ 
the  means  of  carrying  it   into  f^ecL  "Qs 
problem  that  lies  before  us  is  te  wisBChw* 
force  of  the  country — now  scattered  sod  ^t^^ 
to  reduce  it  promptly  to  order,  w>d  diidpfi*  * 
system,  that  it  may  be  wielded  like  a  »wni,»P^ 
England.    We  are  playing  for  the  lift 
and  anything  short  of  this  is  flinging  swtj  tfceW 

hope  of  the  Celtic  race.*  The  court  ii  to  f^fjj^ 

words  as  they  would  be  read  eisewbere, 

to  their  literal  meaning.    Could  it  be  HtP"*^ 
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that  the  intent  wm  not  to  depose  the  Qaeen  ? 
What  avemnnt  could  make  the  intent  clearer  than 
that  paauge  itself  has  exprened  it.  "  A  popular 
executiire  act  op  by  the  Iiiah  nation  maid  overtnt 
the  offidala  of  Dublin  caitle  in  a  week,  and«  if 
they  an  worthy  of  their  ofBoeb  would  osntre  round 
themaelvea  the  lore  and  reverawe  of  the  whole 
■Mthm.'*  That  expresses  an  inteDtion  in  the  pri- 
•oner,  and  an  advice  to  others  to  seek  to  change 
the  government.  That  could  oot  be  done  without 
levying  war  and  deposing  the  Queen.  It  was 
suggested,  but  it  was  not  shewn,  that  some  other 
meaning  might  be  attributed  to  them.  The  ease  of 
the  Qvwn  v.  Martin  is  an  authority  on  this  point 
also.  This  case  is  even  stronger,  for  there  the 
paasagee  were  not,  as  here,  either  specified  or  se- 
lected. I  eaonot  conceive  the  neoesnty  for  express- 
ing the  intent,  there  is  no  ambiguity.  In  the  King  y. 
^^I^nem,  (5  East.  258,)  the  rule  is  thus  stated.  There 
is  no  rule  that  other  wads  shall  be  employed  than 
those  in  OTdlnanr  uae^  or  tiial  in  indietmoits  or  otiher 
pleadings  a  dinreBt  sense  is  to  be  put  on  them 
tbaa  thf^  bear  in  wdinary  acceptatioo.  *■  And  if, 
where  tlw  seme  may  be  ambiguous,  it  is  sufficiently 
marked  by  the  context,  or  other  means,  in  what 
sense  they  are  intended  to  be  used,  no  objection 
can  be  made  on  the  ground  of  repugnancy  which 
only  exista  where  a  sense  is  annexed  to  words  which 
is  eitlwr  absolutely  inconsistent  therewith,  or  being 
apparently  so,  is  not  sccompanied  with  anything  to 
explain  or  diefine  them."  In  the  case  of  RejF  v. 
Somet  (Cowper.  672,)  reared  to  in  the  argument. 
De  Grey,  C.  J.,  at  page  688*  says,  **  To  apply 
these  priodples  to  cases  of  libel,  it  may  happen 
that  a  writing  may  be  so  exfnvssed,  and  in  such 
clear  and  unambiguous  words  as  may  amount  of 
itself  to  a  libeL  In  such  a  case  the  oourt  mnts 
no  drcnnutuoes  to  make  it  clearer  than  it  is  of 
iladf*  Mid  tliereAxre  all  forngn  drcamstanoes 
introdooed  upon  the  record  would  be  cmly  matter 
of  snpererogation,"  In  the  present  ease  the  pas- 
sages are  not  merely  capable  of  bein^  connected 
with  the  oflTences  charged,  but  direwy  relate  to 
the  compassing  and  effisctuation  of  it,  and  I 
approve  of  the  rule  cited  by  Sir  C.  0'L<^hIen  from 
Foster  Treas.  c.  1,  s.  7,  p.  198,  that  "  the  words 
roust  be  published,  and  that  they  import  tueh 
eim^Munitg  and,  applying  it  to  the  present  case, 
it  appeal*  to  me  that  these  passaj^  denote,  and 
are  expressive  of  the  design  charged,  and  are  in 
furthenmce  and  conbranplation  of  it.  This  objection 
is  rq»eated  In  another  fum,  viz,  tliat  the  whole 
irf*  the  writion  ehonld  be  set  fiirth,  and  that 
nothing  ahonld  be  leffc  to  intendment  If  the 
whole  were  set  oot  k  would  be  most  injurious  to 
the  prisoner  to  have  voluminous  and  long  conti- 
Buanees  set  out  upon  the  record,  and,  as  expressed 
hy  Lord  Denman,  **  a  grievance  and  an  oppres- 
sion." The  doctrine  is  also  correctly  stated  in 
SmduverMt  ctue^  (15  St  Tr.  1.)  and  this  indict- 
m«it  follows  that  course,  and  gives  the  prisoner 
an  advantage  by  selecting  the  passages  relied  upon, 
and  I  do  not  think  the  Attorney-General  could  rely 
cn  other  portions  of  the  publications,  than  those 
set  out  to  support  his  case.  Several  cases  were 
died  in  which  it  was  necessary  to  set  out  the  whole 
natter  of  the  publication,  as  in  indictmenta  for 


administering  false  oaths,  &c.,  they  do  not  apfdy 
to  the  present  oaae.  I  agree  with  the  doctrine  of 
Lord  HalCk  (1  PI.  Cr.  109,)  that  the  word* 
must  shew  not  only  a  purposot  but  a  settled  intra- 
tion  in  the  mind.  T  will  test  the  count  by 
thto  rule}  it  diarges  the  prisoner  with  compassing 
to  depose  the  Queen,  &&,  by  publishing  certain 
writings ;  and  I  find  by  the  passages  I  have  re- 
ferred to,  which  appear  to  me  plainly  to  import 
the  intention  imputed  to  them,  that  the  intention 
of  all  these  is  so  clearly  set  out  as  to  denote  the 
settled  purpose  necessary  to  constitute  the  charge^ 
but  if  the  words  do  not  of  themselves  express  the 
guil^  purpose,  then  it  should  be  shewn.  I  think 
the  count  does  express  the  compassing,  and  that 
the  prisoner  evidenced  the  intention  of  perfecting 
that  compassing  by  tlie  passages  I  have  referred 
to.  In  TkitUeufood't  eeue  (33  State  Trials,  e84X 
Abbott,  C  J.,  in  his  charge  to  the  grand  joryt 
speaking  of  the  86  Geo.  3,  says,  **  Aat  the  inten- 
tion shall  crastitnte  the  crime,  wUdi  shall  be  mani- 
fested by  some  act  ten^g  towards  tlie  aooon- 
plishment  the  erindDal  otjeet**  I  adc^  that 
view ;  it  is  not  merely  necessary  that  a  vague  in- 
tention should  be  expressed  in  the  count  but  a 
settled  purpose.  What  was  tliere  set  out  was,  in 
the  object  of  law,  an  overt  act  end  evinced  a  set- 
tled purpose  to  effect  the  intention  dialled, 
pavd:t  cau  (28  State  Trials,  345).  In  SadwvwMa 
cate(\b  State  Trials,  I),  two  passages  were  referred 
to  as  not  bdng  set  forth  ;  he  was  impeached  for 
preadiing  a  sermon  against  the  then  recent  revo- 
lution in  England.  The  question  was  referred  to 
the  Judges,  and  from  thie  resolution  arrived  at» 
it  will  (Ustinctly  appear,  that  tlie  objection  was, 
not  that  the  passages  were  not  fully  set  out  but 
that  none  were  ^tedfled  t  in  fact  the  very  thing  done 
in  the  present  case  was  timt,  the  want  of  wbidi  was 
oomplained  of  there^  iZ.  v.  Mann,  (1  Leadi,  487,) 
was  relied  cm  to  shew  that  the  passages  should  be  set 
out  that  tlie  oourt  may  see  if  the  offence  is  that  con- 
templated by  the  statute  creating  it ;  and  GtmmU 
V.  Fisher  (7  B.  &  C.  469)  was  cited  to  the  same 
effect.  It  was  also  said  that  the  whole  publication 
should  be  set  out  in  order  that  the  court  might  be 
in  a  position  to  measure  the  punishment  to  be  in- 
flicted. It  is  in  the  power  of  the  court  to  have  the 
whole  document  before  it  and  to  use  it  for  that 
purpose.  Another  aigummt  was  urged  that  the 
whole  publication  shomd  be  set  out,  that  the  true 
meaning  might  be  arrived  at  I  think  the  pas- 
sages of  themsdves  shew  that  It  was  further  ar- 
giMd,  that  the  grand  jury  may  not  have  found  the 
UUi  upon  the  jnasages  aU^jed  to  be  expreauve  of 
the  ofiknce.  It  is  not  to  be  presumed  that  the 
grand  jury  did  so ;  and,  in  my  judgment  it  is  more 
tikely  that  both  the  grand  and  petty  jury  would  be 
more  embarrassed  by  long  statements  than  those 
confined  to  particular  charges,  and  that  justice 
would  be  better  administered,  and  the  prisoner  have 
a  better  opportunity  of  defence,  tlian  if  he  were 
distracted  by  passages  not  bearing  on  the  case,  or 
under  the  consideration  of  the  prosecutor ;  and,  in 
addition  to  this,  the  authorities  and  precedents 
appear  to  shew  plainly  that  this  course  <^  pleading 
is  proper ;  and  in  SachevenIC*  com,  to  which  X 
have  already  referred,  the  objection  was  that  oo 
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entire  passage  of  tbe  sermon  bad  been  set  out.  j 
The  otyection  was  not  allowed,  and  this  count 
appears  to  be  entirely  in  accordance  with  that 
authority ;  and  precedents  to  the  same  effect  will 
be  found  in  StockdaUt  etu€  (2:2  State  Trials,  237), : 
Fitm  tif't  case  (2G  ib.  901),  WiUianu'  COM  (26  ib. 
653\  and  particularly  in  Fra.ncia*$  cote  (15  ib. 
697^  where  the  same  words,  "  containing,  amwg ' 
other  thiags,"  are  used.   And  in  ThitUewoottt  com  ' 
(33  State  Trials,  681),  a  part  of  tbe  proclamation  . 
only  was  set  out.   For  these  reasons,  it  app«rs  to 
me  that  this  count  does  set  forth  an  offence  within  j 
the  statute ;  that  there  is  no  necessity  for  any  innu-  ' 
endoes  to  support  it;  and  therefore  there  must  be 
judgment  for  tbe  crowu  on  the  first  count.  The 
second  count  was  objected  to  as  being  repugnant 
and  inconsistent  as  to  time,  in  stating  that  tbe  pri- 
soner did  compass  on  the  3rd  of  June,  and  tbe 
same  compassing  did  further  express,  on  tbe  17th  of 
June,  and  so  on  several  subsequent  days ;  and, 
secondly,  it  is  oLyeeted  that  the  publications  are 
set  out  as  overt  acts  of  felony.    It  is  not  necessary  ' 
to  give  any  opinion  on  this  objection,  as  I  am  of ' 
opinion  tbe  first  is  well  founded.    The  expression  , 
on  the  1 7th,  of  a  compassing  on  tbe  3rd,  is  repug- 
nant and  insensible,  and  tlus  is  clearly  eatablisb«l 
by  authority ;  iu  2  Hawlc  P.  C.  334,  it  is  said,  "if 
an  indictment  lay  the  offence  on  an  uncertain  or 
impossible  day,  or  where  it  lays  it  on  a  future  day, 
or  lays  one  and  the  same  offence  at  dififerent  dnys, 
or  laya  it  on  such  a  day  as  makes  the  indictment 
repugnant  to  itself,  it  is  void."    Tbe  reading  of 
that  passage  is,  that  if  any  portion  of  the  count  be 
repugnant  to  itself,  it  is  bed;  and  tbe  case  of 
King  V.  Agnew  (5  EasL  257),  aud  the  authorities  , 
there  cited,  support  this  view.    I  do  not  tliinlc  this 
defect  can  be  successfully  obvinted ;  but  on  tbe 
authorities,  I  think  that  all  the  charges  subsequent ' 
to  the  first  overt  act  must  be  rejected,  but  that  the  . 
count  may  be  snstaiued  with  respect  to  the  overt ' 
acts  laid  on  the  3rd  of  June,  and  prior  to  that  day. 
During  the  coune  of  the  argument,  I  thought  that 
this  courae  of  pleadiog  was  that  objected  to  in 
ThuUaoootPt  oow.  .  I  find  I  was  in  error.   The  i 
statement  of  the  compasnng  is  on  a  particular  day,  i 
and  on  several  days  Iwfore  and  after  %  that  was  not  [ 
repugnant.  On  these  authoriUes,  I  think  the  second 
and  subsequent  overt  acta  are  repugnant  and  in- 
consistent, and  must  he  rejected ;  but,  according 
to  tbe  authority  of  Lord  Holt,  the  first  is  not  con- 
sequently to  be  rejected.    The  second  objection  is 
not  well  founded.    The  publicatious  are  well  laid 
as  overt  ucts.    It  will  appear  on  reading  the  aver- 
ments charging  tbe  publications,  that  it  is  charged 
that  they  were  published  in  order  to  carry  out  the 
alleged  compassing — that  they  were  charged  to 
have  been  used  as  au  encouragement  or  incentive 
to  uUiers,  and  Iu  create  revolution.    I  think,  on  the 
autUurity  of  Hale,  P.  C,  118,  Foster,  119,  of  Lord 
Elleuburough  in  TUutU»ood^t  cow,  and  of  Bayley, 
J.  in  WatwoiCt  eaat,  these  publicationa  are  property 
laid  as  overt  acts.   So  far  as  this  count  is  IhuI,  the 
demurrer  should  be  nl'owed ;  and  perhaps  tbe 
proper  course  would  be  to  say  that  so  much  be 
allowed  and  so  mudi  quashed.   Tbe  cases  cited  to 
shew  that  where  a  demurrer  is  too  largo  it  should 
bu  ovurrultf  l,  are  applicable  to  civil  cases  only. 


I  cannot  hold  the  same  role  in  crinunal  oso.  I 
think  the  demurrer  is  to  be  allowed  to  that  portiss 
which  is  bad.    The  rule  to  be  prooouDoed  on  ib 
first  count  governs  the  third,  and  that  on  the  teeoai 
governs  the  fourtlu   The  next  objection  it  ia  Oi 
fifth  and  sixth  counts,    First,  that  tfaey  are  rep^ 
nant  aud  inoonsiatent  iu   point        time;  as^ 
secondly,  that  the  conteots  of  the  overt  actt  sMi 
be  oleariy  shewoi   The  rale  I  have  made  os  it 
second  count  applies  to  this;  therefore,  iD  It 
chai^  subsequent  to  that  on  the  3rd  of  Jai 
must  be  rejected.   The  other  ot^eetion  I  ^aH 
think  to  be  well  founded.    The  eoont  chaigisd* 
the  prisoner  **did  feloniously  publish  dim  ato 
printings,  and  contains,  amongst  other  tmpt^ 
citemeotsi  encouragements,  advice*,  and  cAhIs 
tions  to  the         siibjects  uf  the  Quera  to  ri^c  «i 
rebel  trecMonably,  &c.    It  appears  to  metUt 
count  does  charge  divers  overt  acts  on  tiu:  3ri4 
June,  tiie  tendency  of  wbicti  is  pluinly  the  kb^  . 
plishment  of  Ihe  deposition  of  the  Queen;  ii4| . 
think  such  overt  acts  might  be  given  iu  evIdtMki 
And  ns  to  tiie  objection  that  tbe  overt  seta  Asd|^ 
be  fully  set  out,  I  tliink  that  would  be  uaoecoi^Z 
and  that  it  is  quite  sufficient  to  charge  tbe  rMU 
and  purpose.   Tliere  are  no  authorities  ated  tvili| 
contrary,  with  the  exception  of  the  alleged  OfjiMl  j 
of  tlie  I^ord  Chief  Baron  aud  Barou  Penoe£tte 
They  had  expressed  no  aach  opinion;  tbtj  tt  ■ 
some  difficulty,  not  aa  to  whether  it  was  cridH^ 
but  whether  it  could  be  used  to  support  uakt 
count,  as  to  use  U  so  would  be  a  surprise  opuik 
the  prisoner,  by  using  evidence  not  dmrgdi  M 
they  offered  to  receive  the  evidence  if  die  wiSt 
were  taken  on  tbe  count  in  question ;  and  i 
of  this  nature  will  be  found  iu  i-Vswi  «r 
(15  State  Trials,  903),  decided  shortly  ifw  Sat 
wetvlCt  cote.    And  idso  in  Leufer'M  emu  (lofaM 
Triabs  95-6),  WWson* ea«r(32  SuteTriali,'i).a* 
ThiitUwowfa  oiue  (33  State  Trials,  697),  tiieitS* 
meat  is  in  the  same  way.  I  cannot,  thovfore,  boUit 
neceasnry  to  specify  tbe  particular  words.  Tm  : 
demurrer  must,  therefore,  be  overmhai  on  ila  t 
ground,  a«  to  Ihe  first  overt  act;  and  tbe  . 
rule  will  apply  to  the  sixth  count  j 
Richards,  B.— After  the  jodCTient  tkit  to  j 
been  pronounced  by  my  brother  Perrin,  ft  ii  ■ 
my  intention  to  to  go  at  any  length  into  the  oicN  ■ 
and  technical  pouits  of  pleadii^  tbiU  hsre  bni  ■ 
raised  upon  tlie  demurrer  in  this  case.  But  (hn  , 
are  some  new  and  important  quesCous  invohcda 
the  arguments  tiiat  have  been  addressed  to  ds.  ^tf 
upon  those  questions   I  propose  to  offer  a  ^ 
observations.    It  is  uisisted  by  the  oouosd  furi^ 
prisoner  that  all  the  publications  relied  on,  i* 
stated  in  the  indictment  as  expressive  of  the^teffd 
guilty  compassiuga  of  the  defendant,  shooid  b< »« 
fortli  with  the  same  certainty  tliat  it  is  nec^ 
written  or  printed  matter  should  be  Mated 
indictment  or  action  for  a  Ubel,  for  it  is  aiJ 
under  the  provisions  of  the  11th  Vic.  *■  * 
published  matter  is  made  part  and  psrcel  *f  >^ 
crime  itself— part  of  the  corpus  deUcii— «w 
been  insisted  that  several  of  the  learned  jwlgef  u 
this  country,  before  whom  prosecntioos  kaw"''*-' 
Iiad  under  this  recent  statute,  Iture  eipi*-^' 
iheniselveb  iu  language  involving  that  cwiifiwi'«> 
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nnd  vB  have  been  referred  to  the  several  cases  as 
rpportcd  by  Mr.  Hodges,  oF  the  Qveen  v.  Martin, 
and  the  Quren  v.  O'Dohert^,  and  to  the  expres- 
sions of  the  several  learned  judges  before  whom 
those  cases  were  respectively  tried,  and  it  must  be 
admitted  that  the   language   attributed   to  the 
learned  judges  who  presided  on  those  several 
ocnisions.  does  give  colour  to  the  position  insisted 
nn  by  counsel  for  the  prisoner.    If  the  expressing 
iif  the  com])Rssing,  by  matter  published  or  vritten, 
ii  to  form,  in  the  sense  contended  for,  a  part  of 
the  rrime,  it  is  difficult  to  undentand  upon  what 
prinnple  of  law  the  prosecutor  can  be  excused 
from  setting  out  in  terms  in  his  indictment  that 
writing  or  printing.   The  cases  to  which  we  have 
been  referrad,  from  Sacheverell's  case  downwards, 
esstablish  the  position  that  where  the  written  or 
printed  matter  forms  part  of  the  corpus  delicti,  it 
should  be  set  out  distinctly,  and  in  terms  so  that 
the  offence  charged  may  appear  upon  the  record, 
and  be  judged  of  accordingly.    But  writings  relied 
on,  in  cases  of  treason,  for  the  purpose  of  esta- 
blishing the  guilty  intent,  have  never  been  consi- 
dered—at least  never  that  I  am  aware  of — to  come 
wiUiis  the  principle  established  by  the  class  of 
cases  to  whicli  I  have  last  adverted,  but  the  con- 
trary, as  will  appear  by  reference  to  various  very 
eminent  writers  on  the  law  of  treason,  and  to 
adjudged  eases.    And  first,  with  respet^  to  the 
coarse  of  pleading  adopted  in  prosecutions  fbunded 
on  the  statute  of  Edward  3,  I  would  refer  to 
Fo^,  e.  I,  s.  1,  p.  194,  where,  speaking  of  the 
crime  of  compassing  or  imagining  the  death  of  the 
l(ing,  or  of  bis  queen,  or  eldest  son,  be  writes 
ihus : — "  The  words  of  the  statute  descriptive  of 
the  offence,  must  be  strictly  pursued  in  every 
iudictment  for  this  species  of  treason ;  it  must 
charge  that  the  defendant  did  traitorously  compass 
and  imagine,  &C.,  and  then  ^  on  and  charge  the 
several  overt  acts  as  the  means  employed  by  tlie 
defendant  for  executing  his  traitorous  purposes. 
For  the  compassing  is  considered  as  the  treason, 
the  overt  acts  as  the  means  made  use  of  to  effec- 
tuate the  intentions  and  imaginations  of  tlie  heart." 
Undoubtedly  by  the  common  law,  as  well  as  by 
the  express  provisions  of  7  W.  3,  no  evidence  was 
admissible  of  any  overt  act  that  was  not  laid  in  the 
indictment,  that  is  to  say,  no  overt  act  of  a  distinct 
nature  from  the  act  alleged,  though  falling  under 
the  same  head  or  class,  was  allowed  to  be  given  in 
evidence  where  not  laid.    But  facts,  and  circum- 
stances, evidence  falling  within,   and  going  to 
sup]>orl,  the  general  overt  act  alleged  in  the  indict- 
ment, were  receivable,  though  not  expressly  laid. 
Rockwoottt  aue,  (13  St.  Tr.  139)  ;  Lousickti'a  cate, 
(ib.ae?);  and  Francia/ cate,  (15  St.  Tr.  988); 
where  the  Chief  Baron  of  that  day  expresses 
himself  very  fully  and  distinctly  on  the  subject. 
I  would  also  refer  to  SayeT't  case  (16  St.  Tr  93), 
also  Deacon's  case  (Foster^s  Cases,  9)*  all  those 
were  cases  founded  on  the  statute  of  Edirard  3, 
and  were  dedded  before  the  36  Geo.  3 ;  and  many 
other  cases  of  a  similar  kind  could  also  be  referred 
to  for  this  purpose,  if  necessary.   But  subsequently 
to  the  36  Gea  3,  cases  involving  the  same  prin- 
ciple h.ire  also  occurred,  and  a  like  doctrine  ap- 
pears to  have  been  held  and  laid  down  by  the 


I  Judges  in  regard  to  the  manner  of  stating  the  overt 
!  acts  and  publications  expressive  of  the  guilty  com- 
I  passingis  of  the  party  charged,  as  that  which  pre- 
vailed before  the  passing  of  the  act  of  1795;  ac- 
cordingly, on  looking  into  the  charge  of  Mr.  Justice 
Bailey  to  the  grand  jury  before  whom  the  bills  of 
indictment  in  Watson's  case  were  to  be  laid  (32  St. 
Tr.  5),  1  lind  that  he,  in  the  most  express  terms, 
dran'S  the  distinction  between  treason  and  the 
means  by  which  the  treason  is  expressed  and  by 
which  it  is  to  be  established.  Hia  words  are 
these : — **  In  order  to  support  those  diflierait  acts, 
the  law  expects  that  what  are  called  the  overt  acts 
'  shall,  with  reference  to  most  of  these  trmsmiR,  be 
stated  in  the  body  of  the  bill  of  indictment  to  be 
preferred.  These  overt  acts  do  not  constitute  the 
treason  ;  that  is  comprised  in  the  compassing  the 
King's  death,  in  the  compassing  the  deposal  of  the 
King,  in  the  conspiring  to  levy  war,  or  in  the  ac- 
tual levying  of  war ;  but  these  which  are  called 
overt  acts  are  necessarily  introduced  into  the  in- 
dictment, and  are  the  evidence  by  which  the  charge 
is  afterwards  to  be  supported  ;  and  they  are  intro- 
duced into  the  indictment,  that  each  person  against 
whom  the  charge  is  made  may  have  the  oppor- 
tunity of  knowing,  before  hand,  what  is  the  evi- 
dence which  he  is  affiwted,  in  order  that  he  m.iy 
prepare  himself  to  meet  that  evidence.*'  And  it  ia 
to  be  recollected  that  these  observatitms  are  made 
generally,  and  as  well  with  r^rd  to  treasons  an- 
der  the  act  of  1795,  as  under  the  act  Edward. 
Again,  Chief  Justice  Abbott,  in  chai^ng  the  grand 
jury,  in  the  year  1820,  before  whom  the  bills  of 
indictment  were  sent  in  ThistUwoo^s  case  (33  St, 
Tr.  68^),  goes  into  a  very  full  disquisition  on  tlie 
law  of  treason,  under  both  the  statute  of  Edward 
'and  of  36  Geo.  3,  and  proceeds  thus: — «  You  will 
have  observed  that,  in  the  several  descriptions  of 
offence  which  I  have  enumerated  here  (except  the 
levying  war  mentioned  in  the  ancient  statute)  the 
crime  IS  made  to  consist  in  the  compassing,  imagi- 
nation, or  intention,  (which  are  all  words,  of  the 
same  import)  to  perpetrate  the  acts,  and  not  in  tbe 
,  actual  perpetration  of  them."  And  the  indictment 
!  in  that  case  (tbe  form  of  whidi  is  given  in  pagsir 
'  701-2  of  the  same  book)  is  in  conformity  with  the 
rule  of  pleading  so  laid  down  by  ixith  these  learned 
Judges.  Since  the  passing  of  the  11  Vic.  the 
cases  that  have  occurred  are,  perhaps,  too  few  to 
be  regarded  as  establishing  any  law  or  course  of 
pleading  under  that  statute,  except  so  far  as  the 
judgment  of  the  Court  of  Queen's  Bench  in  the 
Queen  v.  Martin,  to  which  we  have  been  referred 
on  the  part  of  the  crown,  may  be  considered  as 
having  done  so.  But  let  us  look  to  the  two  cor- 
responding sections  in  the  acts  of  36  Geo.  3  and 
1 1  Vic,  and  collate  them  together ;  and  on  doing 
'  so,  they  will  be  found  in  prindple  tbe  same,  and, 
j  indeed,  alike  in  all  respects,  save  that  in  the  statute 
of  36  Geo.  3,  the  crime  which  is  the  subject  of 
'  the  present  indictment  is  declared  to  be  treason, 
'  and  in  the  act  of  Vic.  it  is  declared  to  be  felony ; 
and  save  that  (he  words  **  open  and  advised  speak- 
ing" are  introduced  into  the  later  statute,  and  are 
not  in  the  former ;  but  that  portion  a(  .the  recent 
act  upon  which  any  question  as  to  pleading  could 
be  supposed  to  turn,  is,  with  the  exception  that  1 
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have  mentioned,  totidem  verbis  with  the  former 
statute.  And  it  certainly  does  not  appear  to  me 
(though  a  good  deal  of  argument  has  been  ex- 
pended on  the  subject)}  that  the  introduction  of 
open  and  advised  speaking,  as  one  of  the  modns  of 
expressing  a  guilty  intention  to  depose  the  Queen, 
&&,  can  or  ought  to  make  any  difference  in  the 
construction  which  the  other  words  in  the  same 
member  of  the  section  would  and  ought  to  receive 
in  case  the  words  **open  and  advised  speaking" 
bad  not  been  introduoed  into  it,  and  for  this  reason* 
wmongst  others,  that  opm  and  advised  speaking 
might  at  aU  times,  under  drcanistances,  have  been 
relied  on  as  an  overt  ace  in  treaaon.  Let  me  not, 
bowevefj  be  miaonderstood  in  this.  I  do  not  say 
that  open  and  advised  speaking,  or  any  speaking 
could  formerly,  nor  can  now^  be  relied  on  fur  that 
purpose  unless  the  words  used  have  relation  to 
some  determined  purpose  of  a  treasonable,  or,  we 
may  now  say  with  reference  to  this  Act  of  Parlia- 
ment, of  a  felonious  character,  in  hand  or  about  to 
be  undertaken,  or  words  of  advice  or  persuasion  to 
commit  such  offmce;  and  I  should  hope  those 
vorda  in  the  recent  statute  will  not  at  any  time 
T«eeiv«  a  more  extfloded  construction  than  has 
already,  upon  the  IbUest  consideration,  been  given 
in  law  to  the  terms  open  and  advised  spedcing," 
by  the  different  learned  Judges  in  England  who 
have  bad  to  conrider  and  expound  their  import 
and  meaning.  It  therefore  does  strike  m^  that 
the  introduction  of  those  into  the  3rd  section  of 
the  act  was  nothing  more  than  was  implied  in  the 
former  statute,  and  in  support  of  that  view  of  the 
ease.  I  would  refer,  first,  to  Sir  Midiael  Foster's 
Discourse  (ch.  I,  sec  7»  p-  200),  where  he  says, 
**As  to  mere  words  supposed  to  be  treasonalde, 
they  dilfer  widely  from  writings  in  point  of  real 
malignity  and  proper  evidence.  They  are  often 
the  effect  of  mere  heat  of  blood,  which,  in  some 
natures  otherwise  well  disposed,  carrieth  the  man 
bcryond  the  bounds  of  decency  and  prudence. 
Tbey  are  always  liable  to  great  misconstruction, 
frun  the  ignorance  or  inattenUon  of  the  hearers, 
and  too  wfcen  for  a  motive  truly  criminaL"  And 
therefore  I  cbooee  to  adhere  to  uie  rule  vhich  hath 
been  laid  down,  on  more  occasions  than  on^  since 
Uie  moUidon,  that  toote  words  nof  rs&Utiw  to  any 
act  or  are  not  overt  acts  of  treason;"  biU 

words  of  advice  or  persuasion,  and  all  consulta- 
tions for  the  traitorous  purposes  treated  of  in  this 
chapter  are  certainly  so — they  are  uttered  in  con- 
templation of  some  traitorous  purpose  actually  on 
foot  or  intended,  and  in  prosecution  of  it.  And  next 
to  the  language  of  Chief  Justice  Holt,  on  the  trial 
of  Ckamoek  and  otk«r»(li  SU  Tr.),  and  quoted 
In  Dapardi  com  (28  St  Tr.)  I  would  also  refer 
to  Lord  Ellenboroogh's  judgment  in  D^patdlt  cote 
(p.  497  of  the  same  book),  when,  in  speaking  on 
this  subject,  he  expresses  himself  thus : — "  It  has 
been  urged  that  the  efime  oonsiste  only  in  words, 
and  that  words  are  not  of  themselves  overt  acts  of 
high  teeaion.  If  it  be  said  that  loose  wwds  re> 
fhraUe  to  no  particular  design,  words  merely 
calominoos,  or  seditious  words  expressive  an 
irritable  and  angry  mind,  and  cf  sentimoits  highly 
indecmt  uul  ^minal  in  a  sulyect  towards  his 
sovereigii,  but  words  neither  indicatiug  or  condudng 


to  the  execution  of  any  definite  purpow  of  atro. 
aonable  kind  on  his  own  part,  nor  pemuKbur « 
exciting  others  to  concur  in  the  executioRtWeof 
on  theirs,  I  readily  admit  that  looie  wordi  of  thii 
description  are  not  to  be  considered  u  cttud. 
tuting  overt  acU  of  high  treawo,  sod  tbit  it 
would  be  too  much  to  infer  from  the  nuidoia 
and  careless,  though  hishly  blameable,  ue  of 
expressions  of  this  kind,  so  mischieroai  ui 
abominable  a  purpose  as  the  destroctioD  of  tkt 
king.  But  if  words  of  this  kind  are  used  it  ncet. 
ings  held  fta  the  purpose  of  forwar^  de^tf 
a  treasonable  nature^  and  if  they  areaddrwedto 
persons  with  an  intent  to  exdte^  and  to  coofirai 
them  in  the  prosecution  of  measures  vlucfa  ion 
for  their  decUred  object  the  assasaioatiDg  oi  d^. 
posing  of  the  king  by  force  and  arms.  And  iboe 
words  are  the  immediate  vehide  by  wbkk  tntrnxa 
such  aa  these  are  commanicated,  and  vUii 
they  are  sought  to  be  carried  into  full  enajdctiw 
and  effect,  it  never  was,  since  the  promnlgitioa  of 
law  in  this  land,  by  any  one  lawyer,  ever  doubted 
that  words  of  this  nature,  uttered  fw  ^ 
purpose,  at  such  meetings  and  consoltstinu, 
being  themselves  the  very  instruments  and  mm 
of  exciting  other  persons  to  take  part  in  mesaini 
which  had  for  their  end  and  object  the  penoail 
destruction  of  the  king,  were  in  their  voy  natm 
and  essence  the  dearert  and  most  abecdute  omt 
acts  of  high  treason  that  can  be  stated.  Tb 
point  never  yet  admitted  o£  a  doobti  it  nem  ni 
questioned,  it  never  can  be  sa"  Now  I  tike  it, 
we  must  assume  that  the  l^slature  was  ivare  of 
the  state  of  the  law,  and  of  the  establiibed  eoone 
of  pleading  under  the  36  Geo.  3,  at  tin  tisM  of 
framing  and  passing  this  act,  11th  Vic  udni 
aware  that  the  words  used  in  the  36  Geo.  S,  did 
not  make  the  expresring  of  the  guilty  oompuang 
in  law  part  of  the  crime  in  the  sense  eontendtd 
for,  and,  if  it  were  intended  to  make  iwdi  sn  im- 
portant change  in  the  law  as  that  insisted  on,  I 
apprehend  the  legislature  would  not  hafe  folknicd 
so  exactly  the  words  of  the  previoas  statnts,  npoi 
which  an  oppodte  oonstniotion  to  that  m  m- 
tended  for  had  been  put.  The  word  «  othor"  doa 
not  precede  the  words  "  orert  act,*  In  the  36  G«o. 
3,  no  more  than  In  the  1 1  Vic,  and  yet  the  pib> 
lishing  of  any  printii^  or  writing  was  in  ill 
respects  placed  upon  the  same  footing  as  any  otlw 
overt  act  under  that  statute.  Under  those  amis' 
stances,  I  feel  myself  bound,  upon  the  quettitn 
now  under  consideration,  by  what  bss  been  laid 
down  by  former  judges,  and  by  tlie  decisioosia 
the  cases  of  treason  to  which  I  have  almd; 
referred,  and  I  therefore  am  of  ojunitn  tbtt 
although  the  printing  or  writing  relied  on,  ai  vdl 
as  every  other  overt  act,  should  all  be  stated  ia 
the  in^ctment  in  this  case  with  oonvenieot  cer< 
tainty  as  they  shouhl  in  treason,  yet  that  poblia- 
tions  such  as  thoae  r^isrred  to  in  this  indietBient 
need  not  be  set  oat  verbatim,  or  with  that  ttriet* 
ness  that  would  be  necessary  in  the  case  of  libfl 
But  it  has  been  said,  and  trulyi  that  a  paity  uied 
forfelonv  under  the  Uth  Vic.  isi  by  theeipnu 
terms  of  the  seventh  section,  protected  fnw  s 
prosecution  for  treason  upon  the  same  fads  npos 
which  be  had  been  tried  for  felony ;  andithubeeB 
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argued*  thnt  anlem  the  writingB  and  matter  relied 
on  am  Mt  out  in  the  indictment,  as  strictly  as 
would  be  neoessarr  in  the  case  of  libel,  it  will  be 
inpowble  for  a  defendant  to  avail  hinuelf  of  a 
plea  of  autre  Jbis  aequit.    With  respect  to  that 
aiyumat,  I  would  lay,  la  the  first  place,  that  If 
tbe  iodietoient  be  at  ceiiain  imd  predse,  in  r^rd 
to  the  matters  diai^jed  to  make  out  the  fislony,  as 
would,  brfore  the  recent  act>  have  been  sufficient 
in  t  prosecution  for  treason  upon  the  same  facts, 
it  is  pUiD  that  the  party  is  as  well  protected  now 
from  I  double  pnisecution  for  felony  and  treason 
115  he  was  before  from  two  prosecutions  for  the 
Mine  alleged  treason ;  and  as  we  never  heard  of  a 
min's  having  been  (even  in  the  worst  of  times) 
indicted  twice  for  the  same  alleged   treason,  I 
miist  confess  I  do  not  see  the  reason  nor  necessity 
for  the  legislature  putting  him  in  a  different  situa- 
tioD  in  that  respect  than  he  would  have  been  in 
hefore  the  recent  statute.   But,  inasmuch  as  all  the 
orert  acts  most,  as  I  have  already  said,  be  stated 
in  the  indictment  with  suffident  certainty  to  inform 
the  party  charged  of  that  which  is  to  be  relied  on 
agaimt  him ;  and  as  that  is  necessaryi  both  in  an 
i^ictowDt  for  treason  as  well  as  in  an  indictment 
for  felony,  I  see  no  real  difficulty  in  a  par^  avail- 
ing himself,  by  plea,  with  proper  averments  of  the 
provision  to  which  we  have  been  referred  in  the 
7th  section.  If  at  any  time,  so  outrageous  un  attempt 
should  be  made  as  to  prosecute  a  pHrty.  first  for 
felony,  sod  afterwHrds  for  treason  tipon  the  same 
facts.   The  next  objection  which  I  tliitik  it  mate- 
rial to  notice  is  that  of  alleged  duplicity  in  the  in- 
dictment, b;  reason  that  several  different  publica- 
tions have  been  relied  on  in  the  same  count,  in 
order  to  make  out  thecom|)n8Stng  and  guilty  inten- 
tion of  the  prisoner.    '  But  what  I  havd  already 
sHid,  as  to  the  nature  and  essence  of  the  crime, 
goes  br,  if  I  am  right  in  that,  to  dispose  of  this 
ubjeeUoa  also.     A  man  may  declare  the  same 
guilty  intention  by  several  distinct  publications. 
Nay,  he  may  declare  or  express  his  intention, 
partly  by  writing  or  by  printing  and  publishing, 
and  partly  by  open  and  advised  speaking,  and 
;>aftly  by  some  other  overt  act  or  deed,  and  all 
[Ijtise  several  matters  may  be  necessary  to  make 
out  tlie  case  against  him,  or  at  least  all  may  be 
relied  on  for  that  purpose.    It  requires  no  great 
ingenuity  of  mind  to  imagine  a  case  in  whicli  those 
several  matters  may  be  so  linked  and  connected 
together,  and  may  all  converge  so  completely  to 
one  point,  that  the  statement  of  each  may  be  in  a 
manner  necessary  to  shew  the  bearing  of,  and  to 
explain  the  whole.    And  I  think  it  very  plain,  that 
the  legislature  contemplated  that  it  might  be  neces- 
sary, as  DO  doubt  it  mighr,  to  resort  to  means  as 
componnd  aa  I  have  suggested,  to  make  out  the 
otfeoce.   On  turning  to  the  fi>urth  aection,  a  pro- 
visioo  of  a  peculiar  description  is  made,  with 
respect  to  cases  where  the  guilty  intention  is  ex- 
praMd  by  words  "  only."   The  word  «  only,"  as 
lued  in  that  section,  shews  that  it  was  considered 
by  the  framers  of  that  act  that  the  felony  may  be 
established  partly  by  open  and  advised  speaking, 
and  partly  by  other  means.    But  it  may  be  said, 
that  in  the  case  I  have  put,  I  have  supposed  a 
necessary  connection  be^een  all  the  matter  sug- 


ested.  all  converging  to  the  one  point,  and  each 
link  in  the  chain  depending  on  the  other,  and 
that  here  that  does  not  appear  to  be  the  case  ;  and 
periiaps  it  does  not.  But  the  argument  that  each 
separate  expressing  of  the  same  guilty  intention, 
by  a  diftrent  and  distinot  publication,  makes  a  new 
crime,  is  put  out  of  the  way  at  once,  if  I  am 
right  iu  likening  this  offence,  in  its  essential  nature, 
to  that  of  treason  under  the  96  Geo.  3,  though 
mitigated  in  <Aaracter.  Indeed,  the  proposition 
that  a  new  crime  could  be  eked  out  by  each  fresh 
expressing  of  the  same  compassing,  is  so  extrava- 
gant, and  so  difficult  to  be  reconciled  with  any 
principle  of  law  or  justice  that  1  am  aware  of, 
that  I  think  the  announcement  of  such  a  doctrine 
carries  its  own  refutation  with  it,  and  indeed  goes 
far  to  prove  that  felony,  under  this  act,  can  and 
ought  no  more  to  be  considered,  in  point  of  law, 
as  compounded  of  tiie  giulty  compassing  and  the 
means  adopted  for  expressing  the  same,  than  trea- 
son could  be  compounded  of  the  same  two  things 
under  the  36  Geo.  3.  To  construe  the  act  in  the 
way  contended  for  on  the  part  of  the  prisoner,  and 
to  hold  that  each  and  every  publication  of  written 
or  printed  matter,  expresanve  of  the  same  compass- 
ing, would  be  a  new  crime,  would  multiply 
offences  greatly  under  this  act,  and  would,  in  my 
mind,  be  a  most  cruel  and  mischievous  construc- 
tion, and  a  construction  that  coiild  not  fail  to  ope- 
rate most  oppressively  and  imjustly  u\fon  the  sub- 
ject, as  must  be  obvious  to  every  one.  But  the 
fiflh  section  removes  all  doubt  upon  this  part  of  the 
case.  It  is  manifest  that  the  meaning  of  the  fiflli 
section  is,  that  any  number  of  "  matten,  acta,  and 
deeds,  by  which  such  oompassings,'*  Sec,  **  or  any 
of  them,  shall  have  been  expressed,  uttered,  or 
declared,'*  may  be  charged  in  the  same  connt  in 
the  indictment.  The  section  would  be  useless  if  it 
was  introduced  to  allow  di&rent  matters  of  the 
description  mentioned  to  be  introduced  into  different 
counts  in  an  indictment.  The  case  to  which  we 
have  been  referred  on  the  EmtMZslement  Act,  has 
no  bearing  on  die  subject  In  that  case  no  one 
act  of  embezzlement  could  be  aided,  or  in  any  way 
worked  out,  by  proving  any  other  act  of  embezzle- 
ment. Each  act  charged  was  perfectly  independent 
of  the  other,  and  the  corpui  of  the  crime  in  each 
case  was  the  particular  act  of  embezzlement 
charged,  and  not  a  general  intention  or  design  to 
embezzle.  I  therefore  think  it  right  that  the 
different  acts  of  embezzlement,  neither  having  any 
legal  connexion  with  the  crime  involved  iu  the  other, 
should  be  stated  in  different  counts.  If,  indeed,  it 
had  been  enacted  that  a  party  guilty  of  three 
several  acts  of  embezzlement  within  a  eertuD  limit 
of  time,  should  be  sulgect  to  a  greater  pimisfament 
than  if  only  guilty  of  one ;  it  might  be  ne  cr  j 
in  that  cases  to  charge  the  three  several  acts  in  the 
one  count,  as  is  the  case  with  regard  to  some  other 
offbttces.  But  that  is  not  the  end  or  object  of  ibe 
act.  The  punishment  is  the  same  whether  the 
party  be  guilty  of  one  or  three  of  those  acta  of 
embezzlement ;  but,  for  the  sake  of  convenience, 
the  prosecutor  is  allowed  to  charge  three  different 
acts  of  embezzlement,  if  committed  within  a  ctrtain 
time,  in  the  one  indictment,  and  the  usual,  and  I 
think  proper  course,  is  to  do  it  in  different  counts. 
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The  cases  referred  to  on  this  statute  do  not,  in  my 
opioion,  apply  to  any  of  the  questions  that  have 
been  raised  before  us.    As  to  the  olgection  to  cer- 
tain of  the  counts  in  the  indictment,  on  account  of 
the  introductioD  of  the  words  **  amongst  other 
things,"  in  setting  out  the  articles  and  published 
matter,  if  I  am  right  in  Uie  vtev  which  I  have 
taken  of  the  act  generally,  and  that  no  more  cer- 
tainly is  necessary  in  this  case  than  would  be  neces- 
sary in  an  indictment  for  treasfm,  the  introduction 
of  the  words  "  amongst  other  things"  cannot  be 
relied  upon  as  making  the  count  bad.    But,  in  any 
case,  I  should  think  the  introduction  of  the  words 
wonld  not  vitiate  the  count,  if  sufficient  appeared 
on  the  record  to  support  primd  fiieie  the  cha;^ 
contained  in  the  counts;  and  I  find  those  woi^ 
amongst  other  things,"  or  words  of  similar  im- 
port, adopted  iu  setting  out  matter  in  cases  where 
the  matter  professed  to  be  set  out  must  be  stated 
esactiv  and  precisely, — in  libel  cases,  for  instance, 
Paints  caw  (22  St.  Tr.  SGO),  HoKt  cote  (same 
book,  1200),  both  for  seditious  libela ;  also  Wil- 
liam'a  com  toe  publishing  a  blasphemotis  lilwl,  tiz^ 
Payne'a  An  of  Reason  (26  St.  Tr.  606);  and  in 
the  several  other  cases  to  wiiich  my  brother  Perrin 
has  referred,  and  which  I  think  it  unnecessary 
agun  to  mention.   Then  as  to  the  objection  on 
account  of  the  omisuons  of  a  proper  colloquium, 
and  of  averments  and  inuendoes,  I  admit  all  these 
are  necessary  where  the  sense  of  the  matter  is 
doubtful ;  but,  in  my  opinion,  in  this  case  the  sense 
and  meaning  of  the  matter  introduced  into  this  in* 
dictment  may  be  fairly  enough  collected  from  the 
passages  themselves  without  the  aid  of  a  colloquium, 
averment,  or  inuendo,  beyond  what  have  been  in- 
troduced into  the  indictment.    With  rrapect  to  the 
objection,  that  several  of  the  articles  relied  on  in 
the  indictment,  being  part  of  the  published  matter 
diarged  and  assigned  as  overt  acts,  are  inconsistent 
with  the  time  at  wiiich  the  alleged  felony  has  been 
laid,  my  opinion  is  that  there  is  an  inoonsistency  in 
that  respect,  in  <»rtain  of  the  counts  in  the  in£ct- 
ment.   But  in  each  count  there  is  one  overt  act 
well  laid ;  and  with  regard  to  the  publication  so 
well  and  sufi^ciently  laid,  this  objection  does  not 
hold.    And,  that  being  the  case,  my  opinion  fur- 
ther is,  that  the  other  subsequent  assignment  of  in- 
consistent or  repnguant  matter  laid  in  the  indict- 
ment may  be  rejected,  and  ought  to  be  rejected ; 
but  I  do  not  think  such  repugnant  matter  can 
vitiate  the  whole  count,  the  statement  of  the  offence 
being  well  laid,  and  there  being  one  overt  act  or 
expression  of  guilty  intention  w^l  and  sufficiently 
laid  in  each  count.   Some  of  the  cases  to  wiiich  I 
have  already  referred,  and  especially  the  charge 
of  Mr.  Justice  Bailey  and  of  Chief  Justice  Abbott, 
supports  this  view  of  the  caae.   And,  in  addition, 
I  would  refer  to  2  Hawk.  PL  of  Cr.  (Book  % 
ch.  25,  sec.  82),  and  to  the  Qhma  v.  &ConneU 
(11  Clark  &  Fin.)  where  Lord  Deoman's  interpre- 
tation and  reading  of  Lord  Holt's  judgment  in  the 
case  uf  the  Queen  v.  Rhodes  will  be  found.    It  is, 
however,  another  question,  whether  we  slionld  not 
guard  the  prisoner  against  being  prejudiced  by 
pltf&diug  over  (in  case  be  shall  now  be  allowed  to 
plead,  upon  which  question  something  still  re- 
muins  to  be  considered)  by  reason  of  those  ill- 


assigned  overt  acts.  Mr.  Justice  Bule^i  darp 
to  the  grand  jury  io  WattoiCt  oase,  riiewi  vn 
clearly  that  the  overt  acts  which  are  ootnipfnitti 
in  an  indictment  for  treason  may  be  vejected  hj 
the  grand  jury  in  finding  thor  bill,  and  ^  tkw 
ought  to  do  so,  and  find  thnr  tHll  <m  ovcrtKh 
that  have  l>eeii  aastaioed  beibre  then  m  pmL 
Now,  I  should  say  that  where  tlm  eonrt  fisdi  wm 
of  the  overt  acts  insuffideotlj  laid  m  tke  iiAt 
ment,  that  sudi  ill-laid  overt  ought  to  ka> 
punged  from  the  indictment,  or,  intedmiE^lM. 
guage,  quaslted,  and  the  indi<tfmeiit  treated  wA 
considered  in  ^  respects  as  if  no  soek  iim 
overt  acts  bad  been  introdnoed  uito  it. 


ROLLS  COURT. 
Oglkbt  v.  Camfbelu — iVbs.20. 
Fea-jbirm  RmU — Reenvet. 
A  laU  having  been  fiLed  to  recover  a  fie-fim  rat 

a  Receiver  was  granted,  the  biu  mttmwigt 

statement  that  there  vas  a  toes     titie-iuit  aU 

confusion  of  boundaries. 
The  bill  in  this  case  was  filed  to  raise  tlie  vnn 
of  a  fee-farm  grant,  and  the  cause  came  oo  :c  te 
beard  pro  confeuo. 

HendertoH  now  moved  for  a  Receiver.  The  lilt 
in  this  case  contains  statements  of  cosfwoo  <f 
boundaries  and  loss  of  title-deeds,  wbacbisnfr 
cient  to  give  this  court  jurisdiction,  Sla^  ^• 
Murphy,  (^  I.t.  R.  448)  i  Holder  v.Omivj, 
(3  P.  W.^56);  Benton  r,  Baldwin,  (1  Atlmm 
the  cases  of  Roberts  v.  Hughes,  (Best^,4i;,)tf:l 
Cremen  v.  ffawkes,{8  Lli.  R.  l53,)iottimjr, 
as  here  there  is  a  statement  of  thebarftitie- 
deeds  and  confusion  of  twundaries,  viaA  bbs  be 
considered  as  true — the  cause  being  besi  p 
confesso,  sufficiently  distinguishes  the  preserio» 
In  the  case  of  Brady  v.  Fitzgerald,*  thm  w^ 
any  statement  of  confusion  of  boundaries;  it  cawoi 
therefore  be  considered  an  authority  agiinstiii 
application  ;  also,  in  that  case  a  Reeeirer  vsi 
pointed  over  the  estate  of  the  defaidaiit,  Jo« 
Westropp,  who  allowed  the  biU  to  be  ukeo;f» 
con^tso  against  him.  , 

Masteb  ow  the  Rolls.— I  do  not  tliiBk  w 
case  of  Cremen  v.  Bawkes  is  opposed  tothe  a»- 
sion  of  Sir  Michael  CLoghlen  io  SteffSi^- 
Murphy.  Mr.  Butler,  io  his  uote  to  Coke  littlcw> 
states  that  a  fee-farm  rent  can  be  recovered  rat 
charge.  In  this  case  I  will  grant  s  B*«*; 
taking  down  on  the  order  that  the  IhH  coouiM  ^ 
statement  that  there  was  a  confusion  of 

M'Dekuott  v.  O'Cokhell,  Mihost  r- 

O'CosNELL.— Dm.  14 
Accounte— Reference  to  Ascertain  JVii>n(» 
Upon  an  application  before  hearing  for  a 
to  ascertain  priorities  and  take  oeewim*!.*"'" 
tion  Kos  rejused,  it  appearing  (Aol  ^.'Z 
another  suit,  Jbr  a  sate  of  the  same  iw*  * 
down  for  hearing  in  the  Lord  CWw"^ 
in  «R&ic&  CA«  tame  accounts  mutt  he  takt*- 
This  was  an  application  on  behalf  of  the  phi*'* 
*  BoUs,  Jul7,  1948,  sot  rspottad. 
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io  tbe  first  causa»  that  it  might  be  referred  to  the 
Mister  to  inquire  and  report  what  was  doe  to  tbe 
Kveral  parties  and  creditors  in  these  causes,  on  foot 
ot  the  charges  and  incumbrances  affecting  the  lands 
in  tbe  pleaoingt  neutiooed,  and  the  nature,  priority, 
and  anoaDt  thereof^  and  arrears  for  intereatdue 
ODsanek  and  tba  partks  entitled  thereto  respec- 
tivdy ;  and  that  tbe  Reoriver  might  be  at  liberty  to 
■pl^y  the  iCDts  in  paymeBt  of  same.  In  this  case 
it  appearad  that  on  the  27th  March,  1849,  the  bill 
io  tbe  cause  of  M'Darmott  v.  O'Conneli,  was  filed 
to  rtisa  the  amount  of  a  mortgage  granted  by  the 
defendants,  J.  O'Connell  and  M.  J.  O'ConneU,  to 
the  plaiatiff,  but  no  answer  had  been  filed,  nor  had 
the  bill  been  taken  pro  confeuo  against  any  of  the 
defendants.  The  bill  in  the  second  cause  had  been 
filed  in  July,  1847,  for  tbe  purpose  of  obtaining  a 
mIp  of  the  saine  lands,  and  the  cause  was  then  set 
down  for  hearing  in  the  Chancdlor's  list. 

heahy  for  the  motion. 

Gree»i  Q-C^  and  BerkeUift  contra. 

Master  of  thb  Rolls^ — Under  the  cireura- 
sunces,  I  do  not  think  there  is  any  precedent  for 
this  application.  Tbe  late  Master  of  the  Rolls 
nide  orders  to  ascertain  the  amount  of  inoam- 
brances  before  hearii^,  but  tiiere  was  no  other  suit 
pending  tot  tbe  same  pnrpoae ;  and  there  b  nq  in- 
•laoce  of  aoch  an  order  bfing  made  wbmi  there 
vas  another  cause  in  the  liata,  in  which  a  decree 
would  be  obtained  probably  in  the  course  of  the 
next  Term.  The  accounts  oould  not  be  taken  for 
tliree  or  four  montlis,  and  in  the  meantime  there 
would  be  B  decree  to  take  the  very  same  accouots 
probably  before  a  different  Master,  in  the  suit 
now  in  the  Chancellor's  list.  I  am  called  on  to  di- 
rect the  reference  which  will  be  directed  by  the 
Lord  Chancellor.  It  appears  to  me  the  object  of 
this  motion  is,  that  next  Term  the  proceedings  tn 
tbe  first  cause  may  nut  be  stayed,  in  consequence 
of  my  order  %  for  if  1  make  the  order  now  sought, 
the  parties  will  treat  it  as  a  decree.  I  must  refuse 
this  motion  with  costs. 

Ex  Pabtb  Hottor. — Jan.  14. 
is  THE  Matter  of  the  Act  to  Facilitate 
THE  Sals  or  Ihcumbbrbd  Estates  in  Ibb- 

LAKD. 

Incumbered  Eitatet  Act — SuU—Ptettding. 

A  biU  having  bee»  JUed  for  redampiiom  of  a  mort- 
ga^e  and  a  aaU  of  the  landtt  a  decree  wot  pro- 
wmuxd,  directing  that  the  piaintiff^  ehouid  pay 
to  a  prior  mortgagee^  the  eum  Jbund  due  by 
the  Mattei'e  report^  tntAin  lix  month*  from  the 
dau  thereqft  or,  in  defmUtt  that  the  bUi  thouid 
ibuid  ditmiMted  with  cost^  at  again^  a^er 
the  ej^iraiiom  of  the  sir  mentAs.  being  the 
firet  mcMKAiaiuwr,  and  m  pot»ettio%  of  the  title 
deede,  and  not  Aon'iy  been  paid,  presented  a 
petitint,  under  the  Incmmbered  Eitatee  Actt  Jin' 
a  eaie.  The  eomrt  directed  preaeedin^  in  the 
ntit  to  be  Umfedf  aad  ntade  an  order  of  refmrenot 
%poa  the  pHiiiom.  77ke  plaintiff'  woe  given  her 
out*  in  the  eanee,  with  the  exception  of  thoee 
which  the  woe  liabte  to  pay  whom  the  ehould 
AoM  been  prepared  to  redeem,  accordittg  to  the 
terwu  of  the  decree* 


The  facts  of  this  case  are  stated,  ante,  page  34. 

Mastkb  of  the  Roua— a  petition  has  been 
broaglit  before  the  court  in  this  matter,  which  raises 
a  question  as  to  the  course  of  proceeding  in  the 
Court  of  Chasoery,  in  a  suit  for  redemption  and 
sale.   Tbe  frats  are  these: — Mr.  Robert  Hutton 
presented  a  petiUon  for  the  sale  of  certain  lands 
which  were  mortgaged  to  him  on  the  1st  of  Nov., 
1833,  by  a  Mr.  Robert  Young  and  others.  Mr. 
Button  states  that  he    tbe  first  incumbrancer,  end 
also  that  he  has  tbe  title  deeds,  and  in  eitb->-  cha- 
racter be  is  entitled  to  present  a  petition  undt.. 
second  section  of  the  Incumbered  Estates  Act, 
unless  prevented  by  the  provisions  of  the  67th  sec- 
tion.   Tliflt  section  provides  that  the  act  shall  not 
authorize  the  presenting  any  petition  for  sale  in 
any  case  where,  at  the  time  of  presenting  such  peti- 
tion, any  suit  for  foreclosure,  redemption,  or  sale 
of  the  encumbered  land,  which  shall  have  been 
commenced  before  the  1st  of  July,  1848,  shall  be 
pending,  unless  with  the  consent  of  the  parties 
competent  to  consent  to  the  dismissal  or  staying  of 
the  suit,  and  certain  powers  are  given  to  the  court 
as  to  staying  such  suit.   The  first  question  which 
arises  ia,  whether  there  is  a  suit  pendhig  within  the 
meaning  of  the  67th  section  of  the  act.   The  facts 
as  to  the  alleged  pending  suit  are  as  follow : — A 
Mrs,  Leslie,  being  a  puisne  incumbrancer,  filed  a 
bill  in  the  Court  of  Chancery,  and  on  the  19th  of 
January,  1846,  a  final  decree  was  pronounced  by 
the  Commissioners  for  hearing  causes.    The  sub- 
stance of  thut  decree,  so  far  as  it  is  material,  to 
state  it,  directs  that  the  plaintiff,  Mrs.  Leslie,  should 
pay  to  the  defendant,  Mr.  Robert  Hutton,  within 
six  calendar  months  from  the  19th  of  November, 
1847,  (being  the  date  of  the  Master's  report)  the 
sum  of  £3lf'646  Os.  I^.,  the  sum  found  due  to 
Mr.  Hutton  by  the  said  report,  and  that  there- 
upon Mr.  Hutton  should  convey  to  the  said  Mrs. 
Leslie;  and  that  in  default  of  payment  by  Mrs. 
Leslie  of  said  sum,  with  interest  and  costs,  within 
said  tim^  it  waa  further  ordered  that  Mrs.  Leslie's 
bill  should  stand  dismissed  with  costs  "  as  againat 
the  defoidant,  Robert  Hutton."   The  decree  then 
orders  that  the  defendants^  or  such  of  them  as 
ought  to  do  so,  do,  within  six  calendar  months 
from  the  date  of  the  decree  (t.  e.  from  tlie  I9th  of 
January,  1848),  pay  to  the  plaintiff,  Mrs.  Leslie 
£5,856  2s.  2d.,  found  due  to  the  said  Mrs.  Lesli^ 
with  interest  and  the  costs  of  the  suit ;  and  do 
also,  within  the  time  aforesaid,  pay  to  tbe  said 
Mrs.  Leslie  the  sum  directed  to  be  paid  by  her  to 
Mr.  Robert  Hutton,  <'  provided  the  said  plaintiff 
shall  have  then  paid  the  same,"  and  in  default 
thereof,  the  Master  is  directed  to  sell  the  lands, 
and  that  out  of  the  produce  of  the  sale,  &C.,  the 
plaintiff  and  the  other  penions  whose  demands  are 
found  due  to  them  by  tlie  said  report,  be  paid  the 
same  in  the  priority  reported,  and  that  the  plaintiff 
be  paid,  in  like  manner,  the  sum  wiiich  she  shall 
pay  to  the  said  d^ndant,  Robert  Hutton.  The 
decree  then  directs  the  payment  of  the  plaintiff's 
costs,  in  the  same  priority  with  her  demand,  and 
also  the  costs  which  she  would  pay  to  Hutton  in 
tbe  same  priority  with  bis  demand.    Then  follow 
some  further  directions  as  to  costs,  not  material  to 
tbe  question  which  arises  ;  and  it  was  further 
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ordered  that  the  Receiver  should  be  condnued 
until  the  ule.  The  munev  reported  due  to  Mr. 
Hatton  VHi  not  paid  to  him  by  Mrs.  Leilie,  and 
the  rix  calendar  months  expired  on  the  19th  of 
May,  1848.  Mr.  Button's  oonnwl  inatst  that  the 
bill  now  stands  disnrissed  with  costs,  as  against 
him ;  and  sticb  is  the  case ;  as  the  English  practice 
of  obtaining  a  final  oi^er  to  dismiss,  ae  laid  down  \ 
in  Faulkner  v.  Bolton  (7  Simons,  919),  and  by  , 
Stuart  V.  WoraU  (1  Brown's  Chancery  Cbspb,  581), 
and  in  Daniel's  Chancery  Practice,  second  edition, 
989,  has  not  been  adopted  in  Ireland.  The  form  ^ 
of  the  final  order  to  dismiss  in  a  redemption  suit  in  , 
England  will  be  found  in  Seton  on  Decrees,  1 47. 
Mrs.  Leslie,  the  plaintiff,  has  signed  a  consent  that 
her  proceedings  in  said  suit  should  be  stayed.  The 
defendants,  however,  who  are  entitled  to  the  equity 
of  redemption,  have  declined  to  sign  the  conseut. 
The  question  then  arises,  whether  in  a  suit  for 
redonption  and  sale,  where  the  bill  stands  dis- 
missed witb  coats,  as  ag^nst  the  mortgagee,  io  con- 
sequence of  the  sum  reported  due  to  him  not 
having  been  paid  within  the  rix  calendar  mootha, 
the  suit  can  in  general  be  proceeded  with,  and  is 
to  be  considered  a  pending  suit.  I  have  commu- 
nicated with  Mr.  Long,  the  Registrar  of  the  Court 
oS  Chancery,  on  this  subject,  and  there  is  much 
doubt  on  the  question.  He  has  furnished  me  with 
the  papers  in  two  cases — one  in  this  court,  and 
another  in  the  Court  of  Excliequer.  In  the  case 
of  Jol%f  V.  Rumley^  a  consent  order  was  made  in 
this  court  on  the  8th  of  Novemlwr,  1844 — after  a  ; 
bill  for  redemption  and  sale  had  been  dismissed,  i 
with  coats,  as  against  the  mortgagee — that  the  i 
proceedings  should  be  carried  on  and  a  sale  had, ' 
the  aaid  mortgagee  undertaking  to  execute  the ' 
necessary  deed  of  conveyance.  In  the  case  of 
Holden  V.  Bailtie,  in  the  Court  of  Exchequflr, 
(which  Mr.  Touch  has  been  ao  sood  as  to  fur- 
nish me  with  a  very  full  note  of)  tlie  Court  of  | 
Exchequer  granted  tlie  carriage  of  the  proeeedinga  > 
in  the  cause  to  the  mortgMgee,  al^er  the  suit  fud  i 
been  dismissed  with  costs  as  to  liim,  in  consequence 
of  his  not  having  been  redeemed  within  six  calendar 
months  after  the  date  of  the  Uemembmncer'B 
report,  and  in  that  case  the  mortgagee  had  taxed 
his  costs  as  upou  a  dismissed  suit,  and  had  been 
paid  those  costs  by  the  plaintiff  in  the  suit  at  the 
time  when  the  court  made  the  order  giving  him 
the  carriage  of  the  proceedings.  Tlie  Court  of 
Exchequer  must  have  considered  the  suit  as  a 
pending  suit,  or  the  carriage  of  the  proceedings 
could  not  have  been  given  to  the  mortgagee.  Mr. 
Long  having,  as  I  understand,  communicated  with 
Maater  Henn  on  the  subject,  he  appears  to  consider 
that  if  the  title  deeda  were  under  the  cmtrul  of  the 
court,  and  lotted  in  the  Master's  office,  that  he 
m'ght  proceed  to  sell  the  landa,  but  not  the  equity 
of  redemption.  If  the  produce  of  tlie  sale  was 
more  than  sutfident  to  pay  tiie  amount  reported  due 
to  the  mortgagee,  and  his  costs,  and  that  an  alloca- 
t  on  order  wan  made  by  the  court  on  the  consent  of 
ttie  purchaser  to  piiy  the  sum  reported  to  the 
mortgHgee,  and  his  coats,  and  that  he  should 
decline  to  receive  the  amount,  or  execute  the 
deiid  of  conveyance,  a  question  would  arise, — 
whether  a  sapplemeotal  bill  might  not  be  filed 


against  liim  to  compel  the  execution  of  tbe  dced^ 
and  to  charge  him  with  the  costs  of  soeh  seppie- 
meotal  auit.  If  any  case  should  arise  where  tbe 
title  deeds  shall  be  nnder  the  control  of  the  court, 
and  in  other  respects  dmilar  to  tbe  preaent,  1  shall 
reqoeat  the  Haslera  to  state  to  me  Ibe  coorae 
adopted  in  their  oflloea,  where  a  decree  for  •  aale 
has  been  made  in  a  suit  for  redemption  and  sak^ 
and  where  the  bill  stands  dismissed  with  coata  as 
against  tbe  mortgagee,  in  conseqoenee  of  fat*  not 
having  been  redeemed  within  tbe  six  ealeodar 
months.  However,  under  the  particular  orcmt- 
Btances  of  the  case,  I  think  I  may  make  an  order 
without  dedding  what  the  course  proeeedti^ 
should  be  in  ordinary  cases  of  decrees  in  eneb 
suits.  The  petitioner  i«  not  only  the  first  iDCinn- 
brancer,  but  he  has  the  title  deeds.  Under  tbe 
138th  general  order  of  tlie  court,  no  laods  ean  be 
set  up  for  sale  by  any  Master  of  tbii  court  until  the 
title  deeda  and  othw  documents  neoesaaiy  to  make 
out  title  shall  have  been  deposited  with  the  Master. 
I  do  not  think  that  I  have  any  juriadicUon  in  the 
cause  of  Leslie  «.  Young,  to  order  Mr.  Hnttoo, 
against  whom  tbe  salt  nas  been  Jismiaaed  with 
costa,  to  bring  in  the  deeds.  I  do  not  therefoie 
see  bow  there  can  be  a  sale  in  said  smt,  onlcsa 
Mr.  Button  should  consent  to  such  an  order  as 
was  made  in  the  case  of  Joly  v.  Rumleift  or  apply 
for  the  carriage  of  the  prooeedinga,  as  io  the  ease 
in  the  Court  of  Exchequer.  I  am  of  opinion, 
therefore,  upon  the  whole,  that  aa  the  suit  of 
LesHe  v.  Young  cannot  be  proceeded  with,  and  as 
no  sale  can  take  place  thereunder,  by  reason  of 
the  petitioner  being  in  possession  of  all  tbe  title 
deeds,  I  have  anthority  under  the  67tii  aeetioa  of 
the  Incumbered  Estates  Act  to  direct  that  the 
proceedings  in  aaid  aoit  ahall  be  stayed.  Hn. 
Leslie,  on  the  terms  (Mf  bring  entitled  to  her  ooau 
in  aaid  suit,  consents  to  such  order.  I  ^lall  make 
the  usual  order  of  reference  nnder  the  iOth  aeetioa 
of  the  act;  and  I  ahall  order,  under  the  6Bth 
secUon  of  the  act,  that  all  prooft  of  ddrta  and 
other  proceedings,  and  such  evidence  aa  shall  have 
been  taken  in  the  said  cause  of  Leslie  v.  Young 
and  others,  may  be  adopted  and  used  in  the  pro- 
ceedings under  this  petition  io  the  same  manner 
as  if  the  same  had  been  originally  taken  under  this 
petition.  I  shall  entitle  the  order  in  the  petition 
matter  and  in  the  cause,  and  therefore  the  repiHt 
of  the  Master  should  not  r^)eat  over  again  wtiat 
has  been  already  found  in  the  cause  of  Leslie  v. 
Young.  It  should  only  refer  to  what  baa  been 
already  found.  As  tbe  several  (voeeediqga  already 
had  in  the  cause  of  Leslie  v.  Young  are  to  be 
adopted  in  this  matter,  I  think  tbe  jdaiotiff  in  that 
Bolt  will  be  entitled  to  her  eoata.  1  shall  mut, 
however,  give  her  any  costs  of  appearing  on  this 
peUtion.  I  must  add  that  I  diaapprm'e  of  the 
course  pursued  by  the  petitioner  of  presenting  to 
the  court  so  voluminous  and  prolix  a  petiticxi.  I 
wish  it  to  be  understood  that  I  shall  notaanctioo 
or  permit  the  abuse  whidi  has  grown  up  aa  to 
equity  pleadings,  to  be  applied  to  cases  under  tbe 
lncuml>ered  Estates  Act.  Every  deed  set  f>nt  in 
such  a  petition  must  be  abstraeted  with  as  much 
conciseness  as  is  conristent  with  clearness,  and  as  1 
aball  have  to  read  over  every  petitioiif  I  ahall  either 
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adopt  the  oourw  of  diamiHing  prolix  petitions 
without  prejodice  to  preseoting  petitiona  in  proper  ' 
fmn,  or  1  shall  make  such  order  as  to  the  costs 
as  ahcll  prereat  such  a  document  as  the  petition  in 
thb  matter,  from  b«ng  agaiu  preseoted.  The 
petitioner  moat  take  care  in  oarrying  on  the  pro- 
oeedii^  before  the  Master  that  uo  unoeoessary 
expense  shall  be  incurred.  The  Maater  wider  the 
proposed  general  orders  will  have  to  state  the 
number  and  dates  of  the  meetings  before  him,  and 
I  shall  be  able  to  form  a  judgment  when  the  case 
comes  back  whether  the  case  has  been  fairly  con*  | 
ducted  in  the  office,  or  whethor  it  has  been  carried 
CO  with  the  view  of  accumulating  costs.  Mrs. 
Leslie  is  not  wititled  to  the  costs  she  is  liable  to 
pay  to  Mr.  Hutton,  as  she  ought  to  have  redeemed 
him,  tor  she  was  not  justified  in  filing  a  lull 
unless  •  sbe  was  pr^ared  to  redeon  the  prior 
incumbtancors. 

1W  pstftionar,  B.  Hnttoo,  andertakiiip  to  sobmH  to  ■och 
order  as  tbs  court  may  think  proper  to  niako,  in  tha 
ovant  of  its  appearing  on  th«  tnqoiriea  hereafter 
directed  that  the  petitioner  ia  not  a  person  authorised 
by  the  atatnte  to  preBent  the  petition  in  this  matter, 
and  the  petitioner  etating  to  the  court,  by  his  eoliei> 
tors,  that  ttiere  is  not,  to  their  knowledge  or  beUef, 
any  person  having  any  eatato  or  Interest  to  the  lands 
and  premises  in  the  said  petition  mentioaed,  or  having 
anj  bteambnnse  or  ehsrge  tbaceoD,  or  whose  consent 
Is  BSeessary  to  a  sale  tbereoft  other  than  the  persona 
severslljr  named  as  such  in  ttie  said  petition ;  and  the  | 
petitioner  further  stating  to  the  court,  hj  his  s^d  stril-  | 
cttors,  tliat  there  is  not,  to  thdr  knowledge  or  Iwlief, 
any  sait  now  pending,  eitiier  in  tliis  coort  or  the  Court 
of  Esdteqner,  tct  the  foreeloture,  redemption,  or  sale 
of  the  lands  and  premisea  in  ttie  petition  mentioned, 
or  of  anjr  part  thereof,  ooIcbb  the  suit  of  Leslie  o.  Toung 
•ad  othns,  he  con^dered  a  pendi    siUt  within  the  meao- 
ioff  of  the  said  act.  It  la  ordered.  &o.,  that  It  be  rehrred 
to  tlw  Master  to  inqairs  sod  rsport  what  estate  or 
Intsrts^  if  ai^.  the  petitloDer  hss  la  the  buds,  &&, 
ia  the  petition  mentioned,  and  the  nsea,  &&,  to  which 
aaid  lands,  &o.,  stand  limited  or  settled ;  and  further, 
to  inquire  and  report  the  Incumbrancea  and  other 
tdurges  aifectlng  the  same,  includu^,  as  well,  such  as 
■re  claimed  hj  the  petitioner  and  the  partiea  to  whom 
■oma  hare  been  reported  in  the  said  cause  of  Leslie 
e.  Toang  and  others,  and  by  the  persons  who  shall 
eoBsa  in  nndsr  this  (vdor,  ss  sll  soidi  others  ss  shall 
appesr  tram  the  title  deeds,  or  on  aesrch,  or  otherwise, 
as  Ikr  as  the  same  can  be  ascert^ned.  and  including, 
also,  debts,  he.,  due  or  bdonging  to  her  Hi^esty,  her 
heira  and  suceessors ;  and  the  Master  Is  fVirther  to 
Inquire  and  report  tlw  persons  entitled  under  such 
mea,  &o.,  and  the  persoas  in  wlunu  same  are  veated. 
In  tlie  order  and  priority  of  snoh  inenmbrances  and 
cbargea,  and  the  amount  doe  thereon  respectively, 
distiognislUng  principal  names  from  interest,  and 
makiog  all  just  allowances,  aud  let  all  further  pro- 
csedtnga  in  the  a^  suit  of  LesUe  o.  Toung  and  o^era 
Iw  stayed;  sad,  in  pnrsnsooe  of  Uie  provUmM  of  the 
68lk  eeetion  (rf  aaid  aot,  let  all  such  proob,  and  deltts, 
and  Aher  proceedings,  and  such  evidence  as  shall 
have  t>een  taken  in  such  suit,  be  adopted  and  used  in 
the  proceedings  under  this  petition,  in  the  same  man- 
ner as  if  the  same  had  been  originally  taken  nuder  the 
present  order  of  reference,  so  tlut  no  duplicate  costs 
•ball  be  incurred  or  reported  to  any  incumbrancer 
wboee  ineambraoee  ia  already  reported  In  the  said 
cause  of  Lealie  «.  Young  and  others,  and  declare  the 
several  parties  to  whini  coats  are  decreed  In  said 
cause  entitied  to  same  in  the  procee^ngs  under  this 
order  of  rererence,  save  and  except  the  coeta  of  the 
petiouer,  Robert  Button,  as  defendant  in  s^d  suit, 
and  decbvs  that  the  s^d  Bobert  Hntton  is  sot  entitled 
to  such  costs  andw  tUs  <vder,  snd  that  Mrs.  Leslie 


■ball  not  be  entitled  to  said  costs  when  she  shall  bars 
paid  same ;  and  let  the  Maater  further  Inquire  and 
report  ths  valns  of  the  said  lands,  tenements,  and  pr*- 
miaes,  and  the  annnal  bead  ranta,  qidt  rents,  or  crown 
rents,  if  any,  payable  out  of  same  rrspectively,  or  out 
of  any  part  tbcreof,  and  whether  a  good  titie  can  be 
made  to  the  sidd  laods,  tenements,  and  premises,  or  to 
any  and  what  pert  thereof,  and  wbeUicr  it  is  expe- 
dient tlut  said  lands,  tenements,  and  premises,  or  any 
and  what  part  thereof,  should  be  sold  ;  and,  in  ease  It 
should  ^ipear  that  the  petitioner  is  not  the  first  incum- 
brancer on  said  tenements  and  premises,  tlie  Master 
is  to  report  wlietber  the  said  petitioner  is  in  possesaioa 
of  the  title  deeds  and  writings  relating  to  the  said 
landa  snd  premises ;  and,  the  better  to  easUe  the  ssld 
Hsster  to  take  the  sidd  aooonnts  sad  make  ths  said 
Inqtdries,  the  petitioner  and  sll  other  penHms  to  whom 
any  sum  la  reported  In  s^d  oanse  of  Leslie  v.  Toung 
and  others,  and  all  other  persons  coming  in  under 
this  order,  or  bound  thereby,  are  to  produce  before 
the  Master  all  deeds,  Sto.,  as  the  Master  shall  direct, 
savs  in  such  cases  as  are  excepted  by  the  1 0th  section 
of  the  said  act,  and  the  petitioner  and  such  other 
pwsoos  are  to  be  examined  on  interrogations  ss  the 
Master  shsD  direct,  who,  in  taking  ths  ssld  socoonta. 
Is  to  maks  unto  such  persons  sll  Jut  sllowanees ;  and 
the  Msstw  Is  to  csass  ths  sdvertissmsnts,  as  the 
iidd  act  la  directed,  and  let  the  s^d  C.  P.  Leslie  and 
V.  P.  Young,  &c.,  who  have  appeared  on  the- hearing 
of  the  said  petition,  abide  their  own  coeta ;  and  let  Uie 
Beeeiver  ^pcdnted  in  the  atid  cause  of  Leslie  v.  Young 
and  otiters,  be  extended  to  this  matter,  and  reserve 
further  directions  until  the  return  of  tlie  Master's 
report.  Salla  PetUio»  Book,  No,  M,/o.  *i9. 

 ♦  

COMMON  PLEAS^HiLART  Tkbm. 
EvAKS  o.  Fioois. — Jan.  18. 
Pmdict —AUowmg  Demurrtr^-AmitndmnU  • 
Venue. 

A  lAoMg*  cf  vexu*  w  not  mcA  an  amendment  at 
eon  09  made  under  a  general  liberty  to  amend 
upon  allowing  a  demurrer  with  costs,  and  wiii 
not  be  permitted  in  such  a  case  witkout  tpedal 
grounds  being  assigned. 

Declaration  in  assumpsit — count  on  a  bill  of  ex- 
change and  the  common  couuts — special  demurrer 
to  the  first  count,  and  a  plea  of  the  general  issue 
to  the  residue  of  the  declaration. 

ToAfu  now  moved  to  change  the  venue  and  to 
amend  the  declaration  in  the  points  demurred  to^ 
upon  allowing  the  demurrer  taken  to  the  first  count 
with  costs,  and  cited  Brown  v.  Lambert  (4  Ijuw 
Rec  O.  S.  266) ;  Anonymous  (3  Ir.  L.  R.  216) ; 
Nesbitt  V.  Barrett  (BaUy's  Reports,  493),  in  sup- 
port' of  the  first  part  of  his  application. 

Mockler,  contra. — There  is  no  affidavit  of  sp»- 
cial  grotmds  for  changing  the  venue.  The  case  of 
Amngier  v.  EngUah  (7  Ir.  L.  R.  8S6)  overrules 
Brown  v.  Lamberts  a*  does  also  AdmiiniHratora 
of  ^ing  SKarry,  cited  in  the  note  to  tlie  former 
case,  \Fife  v.  Bowstead  (7  Jurist,  491)-] 

DoHKETT,  C.  J. — The  plaintiff  is  iweking  two 
things  entirely  distinct.  He  is  entitled  to  amend 
his  declaration  generally  on  allowing  tlie  demurrer 
with  costs ;  but  he  goes  fiullier,  and  asks  ior  liberty 
to  change  the  venue,  which  is  not,  strictly  speaking, 
an  amendment,  and  which  is  never  permitted  afler 
plea  pleaded  without  shewing  special  grounds. 
The  defendant  was  entitled  to  come  in  uud  oppose 
that  part  of  your  application,  and  we  must,  there- 
fore^ refuse  it,  and  give  the  dsfeodaot  the  costs  o" 
this  motion. 
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EXCHEQUER  OF  FLEAS.  ,  promissory  note  reapondent  tdnnoed  themoncvta 

Civil.  Bill  Appkals  bbfobb  trk  Lord  Chief  appellnnt.    He  would  not  advnce the inaannta 
Baeon — Bee,  11.13.  ,     »«•       perfected  and  deUmvd  to  him. 

F1TZGBEA1.D,  Appellant,  Ki^x>  Lacy.  Retpomlent,  I "^P"***!*? JlPT^^u?^  ^  » 

na™    rr         d     -        w      a  j    j  the  foregoing  atateoietit.  oot  being  miierUl  to  tfc. 
Xom  q^ce^U^m~~Prommanf  Note—^nd  and  quertion  before  the  court,  are  omitted. 

3rrf  Wcfc  cA.  87.  8  ^  9  Firt.  c.  102.  Macdonagh,  Q.G,  for  the  tppelUnt^Thii i,, 

A,  applied  to  the  prtmrietor  of  a  loan  offKe,  for  lonn  under  £10,  and  as  to  auch  the  Btatote  of  Ann 
a  loan  £5,  which  B.  agreea  to  advance  upon  aeas.  2.  c.  1 6,  is  not  repealed,  the  prominorj  00^ 
A.'e  giving  hie  Joint  and  eeveral  promissory  note  h  a  mere  contrivance  to  evade  the  ■Wme,  ind 
toiih  two  sureties, payable  to  B's  order  twenty-one  does  not  render  the  illegal  contract  Talid.  In 
days  after  date,  B.  to  deduct  from  loan  \s.  per  Berrington  v.  CoUes  (7  Scott,  802)  it  wn  decided 
£1  as  discount,  and  Xs.for  expenses  of  inquiring  that  a  loan  upon  usurious  interest,  secured  br  iht 
after  the  solvency  of  0u  sureties,  the  £5  to  be  deposit  of  a  lease  and  a  warrant  of  attOTTiey,'  vu 
repaid  by  weekly  instalments  of  5s.  each  ;  the ^7-sl  not  brought  within  the  protection  of  the  1  Viet 
payment  to  be  made  in  seven  days  from  the  gtving  C  80,  by  the  addition  of  a  protniaoory  nnte  m  i 
0/  the  note  ;  but  in  the  event  of  A.  allowing  three  further  security.  In  Doe  v.  Haugkten  and  Khr 
weeks  to  be  in  arrear,  the  twenty-one  daas  spe-  ()  I  M.  &  VV.  :J33),  tiie  sttine  principle  is  rrcog^ 
ci^d  in  the  note  having  expired,  then  the  uott  TheclearobjecttiiidpoUcyof  thestatuteS&SVia. 
was  to  be  put  in  suit,  Beui  that  the  note  was  ch.  37,  was  to  pnttect  the  poor  by  leaving  lom 
wiOUn  the  preieetion  of  the  SttOnttt  2  4^  3  Vtct,  under  £10  to  the  operation  of  the  usurjr  and 
c.  37*  •  WHS  passed  with  a  particular  view  to  pawobnAen 

Appeal  fiom  the  Recorder's  Court.  The  respondent  and  loan  offices.  The  3rd  section  plaialv  tijeti 
had  obtained  a  dvil  bill  decree  on  a  promissory  the  true  construction  of  this  statute  is,  ihat  »m 
notefor£5,madebytheappellantandtwoaurette8,in  lonn  of  money  under  £10,  whether  secured  b^i 
favour  of  the  respondent  or  his  order,  at  twenty-one  note  or  not,  at  usurious  interest,  is  prohibiieii.  The 
day»  after  date ;  and  the  appellant  now  appealed  39  8e  40  Geo.  3,  c.  99,  relating  to  psvobroken, 
on  the  ground  that  the  transaction  was  usurious.  Axes  the  maximum  sum  which  they  can  lend  k 
It  was  agreed  that  the  appeal  should  be  argued  on  ,  £10.  In  PenneU  v,  Attenborovgh  (4  Q.B.86t*),i 
the  following  statement  of  facts.  |  loan  by  a  pawnbruiier  of  more  than  £tO,  at  ibn- 

Hepondent.  being  the  proprietor  of  a  loan  office,  |  rious  interest,  was  upheld,  but  solely  oo  the  ground 
was  Applied  to  by  appellant  for  an  advance  or  loan  !  that  it  was  above  £10,  and  therefore  witiiio  tiie 
of  £5,  which  respondent  agreed  to  advance  upon  I  protection  of  the  2  &  3  Vic  c.  <i7.  Tbe  poliqr  of 
appellant  passing  ^lis  joint  and  several  promissory 
note  with  two  solvent  sureties,  payable  to  respon- 
dent's order  at  twenty-one  days  after  date,  respon- 
dent to  charge  therefor,  at  discount,  Is.  in  tbe  £1, 
and  la.  for  card,  and  expenses  of  inquiry  after 
sureties,  the  £5  to  be  repaid  at  5s.  per  w«Bk,  the 

first  payment  to  be  made  in  seven  days  fh)m  the  there  were  no  real  aecuritiea';  ud  tbe  Uud 
passing  of  tbe  note ;  but  in  the  event  of  appellant  |  tion  continues  tbe  protection  of  tbe  pawDbroUng 


the  legislHture  respecting  pawnbrokera  faai  been  tx- 
tended  to  loan  societies  by  6  &  7  Via  e.  91-  Tiie 

1  Vic.  c.  80  applies  only  to  cssei  when  tke 
bill  or  note  is  tlie  primary  transadim.  The 

2  &  3  Vic.  0.  37.  extended  the  piovwM  of 
that  act  to  loans  of  money  eieeedhig  £10  if 


allowing  three  weeks  to  be- in  arrear  (and  twenty- 
one  days  specified  in  note  having  expired),  then  the 
sureties  to  be  sued.  Appellant  thereupon  filled  tbe 
annexed  application  paper,  and  reapondent  having 
approved  of  the  sureties  therein,  appellaut,  toge- 
ther with  said  suretiea,  perfected  and  delivered  to 
respondent  tbe  following  form  of  promissory  note : 
"  £5  DubUn,  27th  July,  1847. 

"  Twenty-one  days  after  date,  we  jointly  and 
severally  promise  to  pay  Mr.  Wm.  La^,  or  order, 
at  No.  6,  Fleet  Street,  five  ponndi  aterUng.  value 
received  in  cash. 

**  John  Fit^erald.  John  Smith.  Terenoe  Byrne." 

Upon  the  p«fection  and  delivery  to  respondent 
of  tms  note.  £4  14s.  was  advanced  by  him  to  ap- 
pellant, thereby  retaining  6s.,  being  the  discount  at 
la.  per  £1,  and  Is.  retained  for  tbe  expenses  at> 
tendant  on  inquiry  after  the  sureties,  as  previously 
agreed  on ;  and  the  annexed  form  of  card  was,  at 
the  same  time,  handed  by  respondent  to  appellant, 
in  order  to  have  the  repayments  entered  thereon 
according  as  they  were  made  by  appellant.  Appel- 
lant, not  haviug  made  any  repayment  at  all,  was 
proceeded  against  by  civil  bill  and  decreed  against, 
and  against  that  decree  the  present  appeal  has  been 
brooghL  It  waa  toMj  upon  the  lecority  o£  the 


acts  to  loans  under  that  sum.  clearly  ibewiiig  that 
the  policy  of  the  legislature  waa  to  preterve  tucb 
loans  from  the  operation  of  these  statotea,  vbetber 
advanced  on  the  security  of  bills  or  of  goodiud 
other  securities,  as  in  the  case  of  loan  aixl  piva 
offices,  and  to  avoid  which  this  transaction  ii  1 
mere  device,  Flmfer  v,  Edwards  (1  Covp.112). 
[Ex  parts  Terrewest  (Moo.  &  Ch.  146,  351.] 

Napier,  Q.C. — If  a  note  have  not  mm  thio 
twelve  months  to  run.  and  tbe  moaey  be  loa  oa 
the  lecnrity  of  tbe  note,  the  loan  is  good.  In  ^ 
case  it  Is  admitted  tiie  money  was  advanced  ntelj 
upon  the  seomty  of  the  note.  The  2  &  3  Vic.  e.  37, 
limits  tbe  tune  widch  notes,  to  be  witbio  tbe  ad, 
have  to  run  to  tvdve  months,  but  preset  no 
limit  of  amount,  and  provides  that  no  psfty  te  as/ 
auch  bill  of  exdunge  ebalt  be  affected  bjr  rctfoo 
of  any  statute  or  law  in  foroe  for  tbe  premtioa  d 
usury.  Holt  v.  Myers  (5  Mee.  &  W.  m),  ud 
King  V.  Braddon  (10  Ad.  &  El.  675,  S.  U  t 
and  D.  646),  clearly  shew  that  if  tbe  bill  be  ibe 
security,  however  usurious  tbe  contract  may  be, 
the  statute  will  uphold  it.  Ex  parts  TemmtA* 
appears  to  be  overruled  by  HoU  v.  Jfye%  bi 


*  Overruled  on  aweil  (3  Jur.  994,  Cbao.) 
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Tvr^tund  t.  Mtmdony  (7  M.  &  W.  504),  Alderaon, 
B.  saya, "  the  proviso  at  the  end  of  the  first  section 
that  nothing  herein  contained  shall  extend  to  the 
loan  of  any  nwoey  upon  the  security  of  any  lands, 
&C  applies  to  taortgages,  clearly  not  to  bills  of  ex- 
ebtoge  or  promissory  notes."  PenneU  v.  Atten- 
ivnugh  (4  Q.  B.  868)  bean  out  that  decision.  Then 
with  ttgud  to  the  aabOTdiiiate  arraogenieDtB  at  to 
the  paymeot  of  the  mraey  ;  if  the  note  is  good  the 
parties  may  make  any  arrangement  they  Uk^  There 
ia  no  differokee  between  diioooDtiiiff  a  bill  and  giving 
a  bill  for  an  anteoedent  debt.  MoU  v.  Myen  spd 
King  T.  Braddon  decide  that,  and  the  general 
policy  of  the  Acta  of  Parliament  contemplate  and 
irarraDt  this  construction.  The  aubaequent  act 
did  not  ioteod  to  repeal  the  previous  acts,  as  to 
bills  of  exchange,  which  the  oooatruction  on  the 
oth«r  side  would  make  it  do.  The  law  stands 
thus:  if  bills  of  exchange  or  promissory  notes  are 
tbe  security,  and  if  they  have  not  more  than 
tvelre  montba  to  run,  they  are  not  usurious ;  and 
in  other  contracts,  all  kmns  above  £10  are  exempted 
from  tbe  usury  laws,  imleBa  thc^  are  secured  on 
laod. 

Macdonaght  Q.C^  in  reply,  referred  to  &ott  v. 
(^i&un  (STaon.  226). 

Cur  adv.  vtdL 

Ike.  IS^^OOT,  CB^Upon  the  faoU  appearing 
upon  tbe  statement  agreed  upon  by  both  parties,  the 
defence  to  tbe  civil  bill  was  rested  on  two  grounds ; 
first,  it  was  contended,  that  the  words  "  above  the  sum 
of  £10  sterliog,**  in  the  first  section  of  the  2  &  3 
Vic.  c.  37,  applied  not  only  to  the  next  antecedent 
words  in  the  Bentence,  "  any  contract  for  tbe  loan 
or  forbearance  of  money,"  but  also  to  the  previous 
part  of  tiie  sentence  relating  to  Bills  of  exchange 
and  promissory  notes.  The  effect  of  that  con- 
struction would  be,  to  exempt  any  bill  of  exchange 
or  promissory  note  for  a  sum  not  exceeding  £10 
from  tbe  operation  of  the  atatnte.  Such  a  con- 
struction would  be  inoonaiateot,  not  only  with  the 
course  of  previooa  IcigialaUon  upon  thia  aulgect,  but 
vith  the  expreaa  intention  of  the  legislature  de- 
clared in  the  preamble  of  this  Act  of  Parliament. 
The  previoa  atatotes  (3  &  4  Wm.  4,  ch.  98,  sec.  7) 
exempted  from  the  lawa  for  the  prevention  of 
amry  all  bills  of  exchange  and  promissory  notes 
made  payable  at  or  within  three  months  from  their 
date,  or  not  having  more  than  three  months  to  run. 
The  7  Wm.  4,  and  1  Vict.  cb.  80,  extended  that 
providon  to  bills  and  notes  made  payable  at  or 
within  twelve  months  from  their  date,  or  not  having 
more  than  twelve  months  to  run.  The  act  of 
2  &  3  Vic.  ch.  37,  on  which  the  present  question 
arises,  redtes  that  the  7  Wm.  4  and  1  Vic  ch.  80, 
vasUmited  to  the  1st  of  January,  1640,  and  that 
it  was  expedient  thiU  ita  proviaiona  diould  be  ex- 
leaded;  and  then  proceeds  to  enact,  **  that  from 
and  after  the  passing  of  thia  ae^  no  bill  of  exchange 
or  promissory  not^  made  payaUe  at  or  within 
twelve  months  after  the  date  thereof,  or  not  having 
more  than  twelve  months  to  run,  nor  any  contract 
fof  the  lom  or  forbearance  of  money,  above  the 
■um  of  £10  sterling,  shall,  by  reason  of  any  interest 
taken  thereon  or  secured  thereby,  or  any  agree- 
ment to  pay,  or  receive,  or  allow  iutereat  in  dis- 
coontio^  negotiatii^  or  transferring  any  such  bill 


of  exchange  or  promissory  note,  be  void,  nor  shall 
the  liability  of  any  party  to  any  such  bill  of  ex- 
change or  promissory  note,  nor  the  liability  of  any 
person  borrowing  any  sum  of  money  as  aforesaid, 
be  affected,  by  reason  of  any  statute  or  law  in 
force  for  the  prevention  of  usury."  The  act 
received  the  royal  assent  on  the  29th  of  July, 
1839,  when  the  7  Wm.  4,  and  1  Vic.  ch.  80  had 
still  several  months  to  run,  and,  by  the  fourtli  aeo- 
tion,  the  act  was  to  remain  in  force  till  tbe  lat  of 
January,  1842.  It  has  been  rince  continued  by  the 
8  &  4  Vic.  ch.  83  ;  4  &  5  Vic.  eh.  54  ;  and  S  &  9 
Vic.  ch.  102.  The  preamble  of  thia  statute  plainly 
indicates  two  purposes ;  first,  to  prevent  the  expira- 
tion, on  the  1st  of  January.  1840,  of  the  protec- 
tion which  the  then  existing  law  gave  to  all  billa 
and  promissory  notes  payable  within  twelve  months 
from  their  dates  or  negodation ;  secondly,  to  ex- 
tend the  provisions  of  the  statute  then  in  force. 
The  first  of  these  purposes  is  effected  by  enacting 
the  continuance  of  the  protection  for  two  yeara 
longer.  Tbe  aeoond  is  effected  by  extending  the 
protection  to  contracta  not  connected  with  billa  or 
notes,  for  auma  not  exceeding  £10.  But  if  the 
limitadon  to  aumt  exceeding  £10  were  applied,  not 
to  general  contracta  for  loana  only,  with  which  in 
the  context  that  limitation  ia  coupled,  but  alao  to 
bills  and  notes,  thia  would  be  a  moat  material 
reatriction  of  the  previous  Act  of  Parliament, 
which  it  was  the  declared  object  of  the  legislature, 
as  stated  in  the  preamble  to  extend.  Unless  the 
context  clearly  expressed  the  intention  thus  to  nar- 
row the  then  subsisting  law,  it  ought  not  to  be  con- 
strued as  so  doing.  The  words  used  in  reference 
to  bills  of  exchange,  in  the  2  &  3  Vic.  ch.  37,  are 
precisely  tbe  same  as  those  used  in  the  preceding 
statute,  save  that  the  word  "  such'*  is  introduced, 
for  greater  clearness,  before  the  words  "  bill  of 
exchange  or  promissory  note,''  in  the  clause  pro- 
viding that  the  liability  of  any  party  to  any  such 
bill  or  note  shall  not  be  affected  by  reason  of  any 
law  in  force  for  the  prevention  of  usury.  Tbe 
context  ia  plainly  auaceptible  of  the  othw  construc- 
tion by  which  the  restrictive  words  ahaU  be  con- 
fined to  the  next  preceding  clause  of  the  sentence 
in  immediate  connection  with  which  we  find  them 
used  by  the  legislature.  X  am  clearly  of  opinion 
that  such,  upon  the  language  used  by  the  legis- 
lature, must  be  taken  to  t>e  the  true  import  of  this 
enactment;  and  that  bills  of  exchange  and  pro* 
missory  notes,  whether  for  sums  exceeding  or  not 
exceeding  £10,  are  within  the  protection  of  thia 
Act  of  Parliament,  if  they  are  payable  at  or 
within  twelve  montba,  or  have  not  more  than  twelve 
months  to  run.  It  was  argued,  that  the  intention 
of  the  legislature  to  protect  borrowers  of  sums  not 
exceeding  £10,  being  shewn  by  the  clause  relating 
to  oonUBCta  for  loans,  and  ahewn  alao  in  the  third 
aection  relating  to  pawnbrokara,  whose  advaneea 
must  not,  by  law,  exceed  that  amount,  ongbt  to 
govern  the  construction  of  the  proviuon  relating  to 
bills  and  notes,  and  that  in  order  to  execute  that 
Intention,  the  restriction  to  sums  exceeding  £1U, 
ought  to  be  applied  to  the  protection  given  by  tbe 
first  section  to  billa  and  notes,  as  well  as  tu  the 
protection  given  to  loana  of  money.  Possibly  that 
ouy  have  been  deaigned  by  the  framers  of  thia 
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statute ;  bat  I  do  not  feel  myBelf  at  libertj  to  ipe- 
cuIaCe  upon  the  inteoUou  of  the  legislature  by 
inference  drawn  from  other  enactments.    I  must 
infer  their  intention  from  the  words  which  they 
have  used  in  the  enactment  itself,  and  in  the  pre* 
amble  which  expounds  it*    Secondly,  it  was  con- 
tended on  the  part  of  the  defendant,  the  appellant 
in  the  appeal,  that  the  enactment  of  the  statute  did 
not  apply  to  the  present  case,  because  there  was, 
in  t)ie  first  instance,  a  loan  upon  a  contract  for 
usurious  interest,  which*  as  a  loan,  the  statute  did 
not  protect,  because  it  was  for  a  sum  not  exceed- 
ing £10,  and  that  the  note  bdng  given  to  secure 
the  unlawful  loan,  was  a  device  to  evade  tliat 
provision  of  the  statute,  and  was  void  for  that 
cause;  and  the  principle  of  some  decided  eases 
was  referred  to,  Fatter  v.  Edwartti  (1  Cowper, 
]14).  Berrington  v.  CoUes  (7  Scott,  303.  S.  C. 
5  Bing.  N.  C.  332),  Doe  v.  King  (7  M.&  W.303), 
in  support  of  the  proposition  that  if  the  primary 
object  was  the  loan,  and  the  promissory  note  was 
given  as  a  cover  to  tlie  transaction,  the  note  derived 
no  protection  from  the  statute     What  may  l>e  the 
effect  of  a  promissory  note  given  after  the  comple- 
tion of  ao  unlawful  loan,  in  a  distinct  and  by-gone 
transAcUott,  1  am  not  called  upon  to  decide  in  the 
case  now  before  me.  Inthepresentoaae,tbeloattand 
the  note  were  parts  of  one  and  the  same  transaction. 
The  loan  would  not  have  been  made,  if  the  note 
were  not  giveu  as  a  security.   In  the  statement  of 
the  case  agreed  on  between  the  partiet,  it  fa  ex- 
pressed that  the  money  was  advanwd  solely  on ' 
that  security.   The  act,  in  terms,  provides  **  that  1 
no  such  bill  or  note"  as  it  specifiea  (that  is,  payable 
within  twelve  months,  &c.),  "shall  be  void,"  **by 
reason  of  any  interest  talcen  thereon,  or  secured 
thereby,  or  any  agreement  to  pay  or  allow  interest 
in  discounting,  negotiating,  or  transferring  any ! 
such  bill  of  exchan^u  or  promissory  note."    It  was  ' 
argued,  ttiot  if  the  agreement  for  the  loan  preceded,  | 
by  any  interval  of  time,  the  making  of  the  note,  j 
the  principle  of  BerriwUm  v.  Co^  and  Dim  v.  j 
King  applied ;  and  the  loan  being  void,  the  note  j 
was  void  also.   It  is,  in  my  opinion,  impossible  so 
to  hold.   The  agreement  for  a  loan  on  the  security 
of  a  bill  or  note  may,  and  often  must*  precede  the 
actual  making  of  the  instrument;  because  it  is 
useless  to  make  the  note,  or  to  draw  the  bill,  until 
the  lender  has  agreed  to  advance  the  money  on  its 
•ecurity ;  nor,  until  be  shall  have  so  agreed,  can,  in 
many  instances,  tlie  parties  to  the  bill  or  note,  and 
their  position  as  makers,  or  as  drawers  or  acceptors, 
or  indorsers,  be  determined.    But  when  the  agree- 
ment is  completed,  and  the  bill  or  note  is  given, 
tlie  interest  which  it  secures  is  the  interest,  which, 
by  the  contract  for  the  giving  the  instrument,  the 
bill  or  note  itself  is  framed  for  the  purp<Me  of 
securing,  and  is  within  the  very  terms  of  the  pro- 
tective enactment,  as  well  as  within  the  plain  pur- 
pose of  the  statute.   The  statute  is  not  confined 
to  transactions  in  which  the  usurious  interert  is 
the  sul^ect  of  agreement  upon  the  discounting  or 
n^otiating  of  bills  or  notes  previously  made.  It 
confers  its  protection  in  altoruative  wcHnb,  which 
include,  plainly,  bills  and  notes  otherwise  dealt 
with.   Its  terms  ar^  that  no  aooh  Mil  or  note 
shiU  be  void  **  by  reason  of  any  interest  taken 


thereon,  or  secured  thereby,  oi  any  agreemnt  to 
pay  or  allow  interest  in  discounting,  negoUitine, 
or  transferring  any  such  bill  of  excbsnge  or  pn! 
missory  note."  In  the  present  case,  the  note 
secures  interest  upon  the  sum  advanced  upon  iu 
security,  the  sum  actually  advanced  being  £4 
and  the  amount  of  the  note  being  £5.  I  AosM, 
therefore,  be  of  opinion  that  this  note  is  within 
the  protection  of  the  S  &  3  Vic.  ch.  37,  if  thn 
were  no  previous  dedsion  to  guide  ne  to  thu 
oonclurion.  But  the  case  of  Bolt  v.  Mym  (5M.& 
W.  168)  appears  to  me  to  be  a  db«ct  uthoritj. 
It  was  deelded,  as  Mr.  Macdoni^  has  ohserred, 
upon  the  7  Wm.  4,  and  1  Vic.  di.  80,  vhidi  [g^ 
the  usury  laws,  in  reference  to  contracts  for  louii 
not  connected  with  bills  of  exdiange  snd  pro. 
missory  note«,  as  they  stood  before  the  statute, 
and  as  they  now  stand,  where,  as  here,  the  loan  is 
for  a  surn  not  exceeding  £10.  In  I/oU  r  My m 
the  contract  was  for  advances  of  money,  to  be 
secured  by  promissory  notes  successively  nneweil 
until  the  advance  should  be  repaid,  each  note  to 
be  payable  one  month  after  date,  and  to  Mean 
interest  at  the  the  rate  of  Is,  in  the  £1,  the  intertit 
thus  secured  being  at  the  rate  of  £60  p»  cnL 
per  annum.  It  was  argued  there,  as  here,  that  the 
contract  for  the  loan  being  unlawful,  and  the  aolc 
being  given  to  secure  it,  the  note  was  acontriruce 
to  evade  the  usury  laws  and  to  cover  the  unlavfol 
contract,  and  was  therefore  void.  But  the  court 
held  the  note  was  witliin  the  very  terms  of  the  pro- 
tective words  of  the  statute,  the  interest  on  the  loan 
being  *'  the  interest  secured  thereby."  Banu  Parte 
says  (p.  173),  in  reference  to  the  statute  9&  4  W.4, 
ch.  9^,  **  the  words  are, '  no  bill  of  excbnge  or  pm- 
inissory  note  made  payable  within  ihree'moDUii'— 
here  is  a  promissory  note  made  payable  vithin 
three  months — '  shall,  by  reason  of  auj  into^ 
taken  thereon  or  secured  thereby,  be  vmi and 
here  is  a  case  where  one  of  the  objects  of  the  pro- 
missory noto  was  to  secure  the  payinent  the 
interest,  although  it  was  also  intended  thereby  to 
secure  payment  of  the  principal  toa*  Baron 
Parke,  indeed,  adds*  that  any  doubt  respecting  ibii 
part  of  the  lAatuto  was  removed  by  the  gnertl 
words  which  follow,  **  that  the  liability  of  uy 
party  to  any  bill  of  exchange  m  pronuasoiy  mt^ 
shall  not  be  affirated  by  the  usury  Iswi.  In  ike 
subsequent  statutes  the  word  "loch*  was  intto- 
duoed  before  the  words  "  bill  of  excliaoge  or  pro- 
missory  note and  that  is  the  form  of  the  eosd- 
ment  in  the  2  &  3  Vic.  ch.  37,  with  which  I  bstc 
now  to  deal.  But  this  does  not  affect  BaroD  ParltcV 
view  (which  1  think  is  the  correct  one)  of  the  pre- 
vious part  of  the  section  :  nor  does  it  at  all  aifect 
the  construction  of  the  entire  clause,  when  once  it 
is  decided — as  I  feel  bound  to  decide  here-dut 
the  statute  applies  to  every  bill  of^i^^is^ge  mi 
note,  whatever  be  the  amount  of  fllif  «tip  wcured 
by  it,  which  is  made  payable  within  twelve  moatlu 
from  its  date,  or  has  not  more  than  twelve  looaihi 
to  run.  On  the  whole,  I  am  of  ojiitiioa  thai  tlui 
note  is  within  the  protection  (tf  the  ststttte.  The 
decree  must*  therefore,  be  affirmed*  with  enu. 
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ROLLS  COURT. 

CBorrs  V'  Aixham. — Nov,  J6 — Jan,  12. 
PUaUng — Demurrer — Multi/arumsnsae. 

A.U&  by  B,  and  C  to  foreHou  a  mmrtgage 
ggauu^  ■£»  Umtnt  for  lyi,  and  Utumt  in  tail 
M  ffWMHKdbr.  Y*J0e9  a  biU  against  A.  B.  and 
C  and  D.t  mtUdUtrjor  ike  plaintiffi  in  the  ori- 
gijuU  eauee,  prm/ing  that  the  biU  might  be  taken 
at  a  eroe*  oiU  t^aintt  A,  B,  and  C,  and  that 
the  mortgage  and  other  deeds  executed  to  give 
tffid  to  uie  jome,  might  be  declared  fraudulent 
and  void,  and  that  A.  B.  arid  C,  m^ht  be  directed 
to  aoamnt  at  mortgageee  in  pouettiont  and  thai 
m  aeeount  m^Af  be  taken  of  the  sum  due  on 
Jbot  of  ajMi^ment  obtained  by  D.  subtequent  to 
the  mortgage^  and  that  certain  bUlt  of  eoete, 
vMehfbrmad  part  the  mm  secured  by  the  said 
judgment,  might  be  taxed. 

Demurrer  fin"  MuM/bnouiusr  by  A.  S*  and  C, 
MoAer  iy  A,  boA  demurrer*  mowed. 

Tiie  original  bill  in  this  cause  was  filed  od  the 
27tb  September,  1847,  b;  Geo,  J.  ALlman,  Richard 
Lan^  and  Eliaabeth  Lane,  against  George  Crofts 
and  others,  praying  a  foreclosure  and  sale  in 
respect  of  a  mortgage  of  the  28th  February,  1 844. 
A  cross  bill  was  filed  by  Christopher  CrofU  against 
George  James  AUman,  Richard  Lane,  and  others. 
It  stated  the  marriage  settlement  of  George  Crofts, 
the  ftttbor  of  the  plaintiff,  under  which  the  plaintiff 
VH  entitled,  aa  tenant  in  tul  in  remainder,  to  the 
lands  tad  premises  mortgaged,  subject  to  a  power 
of  appmntHMDt  to  the  said  George  Crofts  in  favour 
of  any  one  or  more  younger  son — that  in  the  year 
1842;  George  Crofts,  the  father  of  plaintiff,  borrowed 
from  the  defendants,  George  J.  AUnian,  Richard 
Lane,  and  Elizabeth  Lane,  and  from  one  N.  D.  Lane, 
deceased,  the  sum  of  £300,  and  that  said  sum  was 
secured  to  them  by  the  bond  and  warrant  of  the 
said  George  Crofts,  and  also  further  secured  by  a 
policy  of  assurance  effected  on  the  life  of  George 
Crofb,  in  the  Asylum  Office,  in  Cork ;  and  by  an 
indenture  of  mortgage,  of  13th  September,  1842, 
whereby  George  Crofts  conveyed  the  lands  of  Bal- 
lyellis  (which  were  not  included  in  his  marriage 
settlement)  for  a  term  of  200  years,  subject  to 
redemption,  to  N.  D.  Lane  and  George  J.  Allman, 
their  executors,  administratort,  ana  aa^nii  to 
secare  the  said  snni  with  interest — that  iu  all  those 
trusactiouB  the  definidant,  James  Lan^  acted  as 
the  solictor  ci  all  the  partiesi  and  was  also  agent 
of  the  Aaylom  Offioe--4hat  Georce  Crofts,  about 
the  ead  oS  the  year  1842,  when  the  plaintiff  was 
itill  a  minor,  baring  had  occasion  to  borrow  some 
mooey  to  meet  hia  own  personal  demands,  made  an 
agreement  with  the  said  James  Lane,  who  was  his 
solidtor,  that  James  Lane  should  draw  on  him 
bilb  of  exchange,  that  several  bills  were  drawn, 
tlie  first  on  the  i2th  of  January,  1843,  and  the 
last  on  the  29th  of  January,  1844,  the  amount  of 
which  were  applied  to  the  personal  demands  of 
George  Crofts,  and  part  of  which  was  repaid  to 
James  Lane  out  of  the  rents  of  the  lands  of  George 
Crofts,  which  he  had  permitted  James  Lane  to 
receive — that  James  Lane,  at  the  time  of  the  above 
sgreement,  alio  entered  into  an  arrangement  with 


George  Crofts,  whose  solicitor  be  then  was,  that 
the  moneys  so  to  be  procured  should  be  charged 
on  the  inheritance  of  the  plaintiff,  and  not  only  so, 
but  should  be  exclusively  charged  upon  the  inherit- 
ance, without  any  information  being  given  to  him, 
or  any  person  being  employed  on  his  behalf — that 
James  Lane,  being  the  soUcitor  of  the  plaintiffs  in 
the  original  bill,  applied  to  them  to  advance  him 
certain  sums  of  money  for  the  purposes  before 
mentiooed,  stating  that  he  would  procure  the  exe- 
cution of  deeds  by  the  plaintiff.  Christopher, 
having  the  aforesaid  effect  The  bill  charged  that 
whatOTer  snma  wwe  so  advanced  by  them  were 
advanced  with  their  full  knowledge  of  James 
Lantfa  agreement  and  intentions,  and  that  if  ther 
did  advance  any  sums  of  money  as  In  their  blU 
stated,  they  had  actually,  and  through  their  soli- 
citor, notice  of  all  the  dealiuga  of  the  parties,  and 
the  transactions  relative  to  the  three  deeds  of  the 
28th  of  February,  1844,  aflermentioned — that  the 
plaintiff  had  not  attained  the  age  of  21  years  until 
three  mouths  previously  to  the  execution  by  him  of 
the  deed  of  mortgage  of  the  28th  of  February, 
1844,  and  that  be  was  not  aware  of  his  rights 
under  his  father's  marriage  settlement,  farther  than 
that  he  believed  he  was  tenant  in  tail ;  nor  did  he 
know  with  what  debts  his  estate  was  chargeable, 
and  that  James  Lane,  being  his  solicitor  as  well  as 
the  solicitor  of  his  father,  should  have  informed 
him  of  his  lights,  and  should  not  have  sowbt  such 
a  security  from  without  having  him  first  pro- 
perly advised  relative  thereto — that  previously  to 
the  ewcntion  of  the  deeds  of  the  28th  of  February, 
1 844,  James  Lane  had  furnished  sevwal  accounts 
to  George  Crofts  relative  to  the  bills  of  exchange, 
and  by  the  last  account,  dated  the  23rd  of  February, 
it  appeared  that  the  mortgage  money,  being  the 
consideration  of  the  deed  of  the  28th  of  February, 
1844,  was  applied  in  the  payment  of  the  balan<» 
due  to  James  Lane  on  account  of  the  bills  of  ex- 
change— that  James  Lane,  being  the  solicitor  of 
the  plaintifis  in  the  origiual  bill,  and  of  George 
Crofts  and  the  plaintiff  Christopher,  prepared  for 
the  execution  of  plaintiff  Christopher  and  of  George 
Crofts  three  deeds ;  the  first,  a  disentailing  deed } 
the  second,  the  mortgage  to  the  mortgageea  in  the 
wigiital  I  and  the  third  appointing  Lane 
recover  over  the  mortgage  land^  and  directing 
him  to  pay  out  of  the  rents  thereof  the  premiums 
on  certain  poUcies  of  insurance  to  be  e&cted  oo 
the  life  of  George  Crofts,  aa  a  ftirther  aecurity  for 
the  mortgage  moneys,  and  for  the  £300  secured  by 
the  said  bond  and  warrant  of  George  Crofts.  It 
charged  that  while  J.  Lane  applied  the  rents  to  pay 
his  own  personal  demands  (as  appeared  by  the  said 
accounts)  and  also  untaxed  costs,  he  had  allowed, 
while  in  possession  of  the  said  lands  as  agent  of 
the  mortgagees,  the  head  rents  of  some  of  them  to 
be  in  arrear,  and  that  in  the  bill  tiled  by  the 
mortgagees  it  sought  to  have  those  arrears  raised 
out  of  the  inheritance  of  the  plaintiff— that  it 
appears,  by  other  accounts,  J,  Lane  had  paid 
several  personal  debts  <ff  the  said  George  Crofts  as 
well  as  untaxed  costs  to  himself,  and  that  he  had 
not  used  due  diligence  in  the  receipt  of  th^  rents, 
wherd>y  a  large  amount  thereof  was  lost — that 
James  Lane,  claimiiig  a  bahmoe  of  £&)0  oa  an 
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aceount  current  between  him  and  the  said  George 
Crofta,  and  having  the  entire  control  of  all  the 
property  of  the  aaid  George  Crofts,  upon  which  alt 
fais  family  were  dependent,  Inclnding  plaintiff  him- 
self, called  upon  George  Crofts  and  plaintiff  to 
execute  a  bond  and  warrant  for  the  penal  sum  of 
£1,300,  which  they  had  done,  and  on  which  he  had 
entered  two  separate  judgments.    The  bill  prayed 
that  the  mortgage  deed  of  the  28th  of  Febraary, 
1844,  should  beset  aside  as  fraudulent  and  void, 
so  far  as  the  same  purported  to  charge  the  estate  in 
remainder  of  the  said  plaintiff,  he  bmng  willing 
to  forego  any  advantage  which  he  might  derive 
under  the  disentailing  deed,  and  prayed  that  any 
provision  in  the  said  third  deed  wliich  purported  to 
create  any  charge  or  liability  agwnst  the  plaintiff 
OT  his  estate,  might  be  set  aside  as  fraudulent 
Rod  void  against  him ;  or,  that  in  case  the  mort- 
gage deed  should  not  be  set  uaAa,  then  that 
the  polides  should  be  directed  to  be  l^ept  up 
for  tJie  benefit  of  pluntiff  out  of  the  rents  of  the 
said  estate,  to  indemnify  him  against  the  charge 
created  by  the  amd  mortgage  of  the  S8th  of  Fe- 
bruary, 1844,  and  that  it  might  be  declared  that 
Richard  Lane,  George  James  Allman,  and  Eliza- 
beth Lane,  being  in  receipt  of  the  rents  of  the  said 
estate  were  bound  to  pay  the  head  rents  and  other 
charges  affecting  the  inheritance,  before  they  paid 
any  portion  of  the  rents  to  the  said  George  Crofls, 
and  that  they  should  account  for  all  rent  which 
they  might  have  received,  without  wilful  default,  to 
the  eitent  aS  such  bead  rent  and  charges,  and  that 
Buch  of  the  defendants,  as  to  the  court  should  seem 
fit,  should  be  decreed  to  pay  such  arrears.  And 
that  an  accoant  should  b<e  talten  of  the  amount 
bonft  fide  due  to  the  said  James  Lane,  on  foot  of 
the  accounts  for  which  the  judgment  of  the  S3d 
of  November,  1846^  was  obtkined,  and  that  the 
bills     costs  in  add  aocoonts  mentioned  should  be 
duly  taxed.   And  that  the  bill  should  be  taken  as 
a  cross  bill  so  fisr  as  the  same  related  to  George  J. 
Allman,  Richard  Lane,  and  Elizabeth  Lane.  Allman 
and  the  other  mortgagees  demurred  to  this  bill. 
The  grounds  of  the  demurrer  by  the  mor^agees 
was,  first,  that  several  and  distinct  matters  are 
joined  in  the  bill,  in  some  of  which  those  defend- 
ants are  in  no  way  interested  ;  that  It  appears  by 
the  bill  James  Lane  is  a  necessary  party  to  the  bill, 
and  that  it  does  not  appear  he  is  interested  in  so 
much  of  the  bill  as  relates  to  the  subject  matter  of 
the  original  bill,  and  that  he  appears  to  be  a 
material  witness,  and  that  the  bill  is  not  a  cross 
bill  as  to  those  defendants,  nor  is  the  matter  thereof 
proper  for  a  cross  bill.    Secondly,  that  it  prays 
inconsistent  relief,  and  relates  to  matters  not  re- 
ferred to  in  the  ori^nal  bill,  and  forming  no 
answer  thereto,  and  in  which  those  defendants  are 
not  Interested.   The  demurrer  of  James  Lane  was 
for  the  grounds  following,  first,  want  of  interest  in 
the  original  bill  mentioned,  and  that  the  bOl  is 
exhibltM  ngainBt  this  defendant  and  several  other 
defendants  tvr  several  and  distinct  matters  which 
have  no  relation  to  each  other,  nnd  wherein,  or  in 
the  greater  part  whereof,  thi»  defendant,  or  the 
said  complainant,  is  no  way  interested,  and  it 
appears  that  in  relation  to  them  this  defendant 
■ought  to  be  a  .witness,  and  that  there  is  no  privity 


between  thiaddiendant  and  oompUnanL  Sscoodlr 
that  It  appears  part  of  the  rdief  aougbt  uiiu[ 
him  is  in  respect  to  matters  in  wludi  be 
the  a^t  and  solicitor  of  otfaen^  and  other  puts 
in  which  he  acted  for  hidttdf. 

Chatterton,  for  the  demurrer  of  the  oiort|agca, 
submitted  that  the  bill  was  demurrable  on  two 
grounds,  firstly,  for  multifiarionsness,  seooodly,  for 
praying  inconsistent  relief.  The  qosstioo  ilvt*, 
is,  whether  the  plaintifb  have  a  general  right  agHut 
all  the  defendants  ?  Here,  the  first  put  of  tlie 
relief  prayed  is  to  set  aside  the  right  the  nort. 
gagees,  and  the  second  part  is  the  relicf  fnjti 
against  James  Lane,  who  baa  no  mterotaike 
mortgage,  and  no  costs  are  prayed  agaiut  lu«. 
James  Lane  is  not  a  neceasary  party  ss  to  ths 
prayed  in  the  ev«it  of  the  mortgage  deed  oot  baw 
set  aaide,  for  be  is  in  any  case  bound  to  k«qi  ibe 
policies  up.  The  third  pert  of  the  pmed 
is,  that  tbe  plaintifb  in  the  original  bUl  ihnUbe 
charged  asmortgageea  in  posaliasio^^  and  the;  ^ 
are  chargeable  and  no  r^ef  is  here  pnya] 
against  Lane,  and  it  was  improper  to  join  liim  u 
the  agent  oS  the  mortgagees.  The  fourth  part  of 
the  relief  is  the  account  prayed  of  sonu  piid  to 
Lane  on  foot  of  tbe  accounts  for  which  a  Hcnritj 
had  been  given  to  him,  and  the  morteagcei  mk 
no  way  interested  in  those  accounts,  ^ed  r.  Si^ 
(3L.R.N.S.51);  Salmi^e  v.  ffyde,  (SHsim); 
gives  a  criterion  of  multifariousness.  NQw,iDilui 
case  is  the  object  of  the  suit  single  ?  Attonty. 
General  v.  Goidtmith/  Company,  (5  Sim.  6^^^ 
He  distinguished  this  case  from  the  followine  am, 
Campbell  v.  Mackey,  (1  M.  &  Cr.  603) ;  Mnim 
V.  Rowley,  (10  Sim.  470);  Parr  r.  Autnn- 
General,  (8  C.  &  F.  409);  ibews  tilt  tk  cue 
must  be  an  enUre  case.  Asa  cross  bOl  it  imuie 
objectionable,  charging  the  mortgagees  u  m  pos- 
session, for  this  might  be  done  much  better  by 
answer  in  the  original  bill.  He  adoutted  tbt  in 
some  ctwes  the  relief  is  so  mixed  up  that  it  doci  sot 
render  a  bill  multifarious  to  pray  various  relief, 
from  the  inseparable  nature  of  the  relief,  bat  its 
not  so  in  this  case.  Second  objection,  tbe  nliif 
here  prayed  is  inconsistent ;  the  bill  first  prap  thu 
the  mortgage  should  be  set  aside  as  fraudulcDt,  aod 
then  it  prays  that  if  the  court  should  not  tbiak  n, 
that  it  should  carry  out  the  arrangement  mide  bj 
the  deed.  Edwards  v.  Edward*,  (I  Jacob,  336); 
Attorney-General  v.  Btereton,  (2  Vei.  &  423); 
Lindaay  v.  Lynch,  (2  S.  &  Lef.  I). 

Robert  Warren  for  the  demurrer  of  Jamei  Line. 
There  is  no  relation  between  the  relief  whidi  is 
prayed  against  the  mortgagees  in  respect  to  tlie 
mortgage,  and  against  Lane  in  respect  to  tbe 
judgment.  Attorney- General  v.  Motet,  (2Mii 
305);  Attorney-General  v.  CMoeft,  (S  A  &  Cr. 
95);  Salvid^e  v.  Hyde,  (1  Jacob,  15l> 

Senry  Lnlu,  for  the  biU,  rdied  oo  tm  jiropoii' 
dons  to  ^ew  that  the  bill  was  not  mohifuion, 
iknt,  that  the  parties  were  so  mixed  op  in  tbe  tram- 
actions  soaght  to  be  impeached,  that  tbej  ooght  to 
l>e  joined,  and  secondly,  that  Lane  was  comwaed 
with  all  the  relief,  and  that  the  mortgagees  were 
connected  with  nine-tentlis  of  it.  He  referred  to 
the  statements  in  the  bill  to  establish  Ibow'  two 
propositions.   The  mortgagees  are  charged  in  die 
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bill  to  have  had  notice  of  all  the  dealiogfl  between 
Crofts  and  Lan^  and  the  clause  in  the  deed, 
apptHotiog  a  receiver,  extends  to  all  incumbrances ; 
this  shews  that  Lane  has  an  interest  iq  the  mort- 
OfB  deed,  and  the  bill  also  charges  that  the  three 
deeds  woe  obtained  for  the  purpose  of  having 
Lsne  uid  his  clums.  It  is  unnecessary  to  cite 
autbontiea  Id  support  of  the  first  proposition.  The 
leeond  proposition  is  supported  b;  (Story,  £q.  P. 
S71,)  (Hitford.  211,  note,)  Oin^heU  v.  Mat^ev, 
(1  M.  ft  Cr.  614) ;  Attorney- Oentrml  v.  Cradot^, 
(3  M.  &  Cr.  95) ;  Aaomw'OtMrvl  v.  Parr^  (8 
C.  ft  F.  43d)  ;  Lmnd  v.  Btanchard,  (4  Hare,  0)  ; 
Lewit  V.  Morgaitt  (5  Price,  42).  It  is  the  <^jeot 
of  this  court  to  prevent  midttplicity  of  suits.  Aa 
to  the  <rf>jectioD  of  the  relief  prayed  being  incon- 
Bisteot,  the  bill  does  not  pray  that  the  mortgage 
sbould  be  set  aside  altogether,  but  only  so  far  as 
the  plaintiff  ia  concerned,  and  merely  is  alternative 
in  the  relief  it  seeka. 

Greeih  Q-C,  same  side. — The  prayer  of  the  bill 
is  not  the  only  oriterioD  oi  multifariousness,  yon 
mast  also  look  to  the  statements  in  the  IhII,  and 
see  wbetber  they  make  a  conslatent  case  against 
dl  the  parties,  and  give  a  unity  of  ease  against  all. 
The  pleader  is  often  involved  in  a  dilemma  between 
multi[^eity  and  defeetivoiess.  [He  cited  Brown 
v.Dovglas,  (II  Sim.  288)i  AdilUo»  v.  Walker, 
(4  Y.ft  C.  442).]  The  acooonts  batween  Lane  and 
Cn6»  are  charged  by  the  bill  to  have  been  mixed 
up  with  the  mortgage  aceounts,  and  he  contended 
that  those  aecouuts  were  so  mixed  up,  that,  under 
the  aothcffities,  the  case  was  inseparable. 

Laa*,  Q.  C  in  reply. — There  is  no  relief  prayed 
against  Lane  in  re^>ect  of  the  case  made  against 
the  mortgage,  and  it  is  necessary  to  pray  relief 
against  a  party  who  is  brought  before  the  court, 
and  even  costs  are  not  prayed  against  Lane.  Le 
Tejtierf.Margraimne  of  Antpaoi^  (15  Vea.  164) ; 
£«aiifffv.  £yrc&,  (lOSira.SSS);  Boddy  v.  WU- 
iiavu  (3  Jones  &  La.  1) ;  FenwitA  v.  Bmid,  (1 
Merirale,  1 14).  There  is  no  oase  of  cestui  que 
trust  made  ag«nst  Lane,  he  is  called  agent  and 
solicitor  through  Uie  whole  bill.  The  case  as  to 
the  mortgagees  is  somewhat  different,  the  bill  is 
objectkmable  as  to  them,  in  seeking  to  keep  them 
hifore  tiie  ootat  while  aooounts  are  being  taken 
between  Lane  and  Crofts  as  to  their  dealings 
idative  to  traosaetions  in  which  the  mortoagees  are 
in  no  im  interested.  Bttuon  v.  IhulfiM,  (5  Bev. 
6S4)t  Pmrtm  v.  HnoUt,  (7  Sim.  471.  As  to  its 
not  bang  a  proper  subject  fw  a  cross  bill,  (Story, 
E.P.  S.401).  As  to  inconustent  rdief,  itfo^a  v. 
Hmthy  (1  Jacob,  490) ;  Howe  v.  Beat,  (5  Mad.  19). 
Suppose  Lane  were  to  join  the  mortgagees  in  a 
biU  to  raise  the  amount  of  the  mortgage,  could 
there  be  a  doubt  that  the  bill  would  be  demur- 
rsWe? 

Jan.  la#m|is,sTEK  or  XHB  Roiju. — The  original 
bill  was  filed  on  the  27th  of  September,  1647,  by 
George  James  Allman  and  otfaera,  against  Christo- 
pher Crofts,  George  Crofts,  and  others,  and  prays 
for  a  foreclosure  and  aale  of  certain  lands  contained 
in  a  mortgage  of  the  year  1844.  The  second  bill 
was  in  ehief  part  a  cross  bill  filed  by  Christi^»h«r 
Crofts;  its  prayer  may  be  divided  into  four  part^— 
the  flist  prays  tliat  Uw  deed  of  mortgage  of  the 


28th  of  February,  1844,  may  be  declared  fraudu- 
lent and  void,  and  set  aside,  so  far  as  it  sedcs  to 
charge  the  sum  of  £2,550  on  the  estate  in  remain- 
der ^  the  plaintiff,  the  plaintiff  forgoing  any  ad- 
vantage which  he  might  derive  nnder  the  disen- 
tailing deed.  The  second  part  prays  that  if  the 
court  should  not  think  fit  to  set  aside  the  deed  of 
mortgage,  that  the  three  policies  of  insurance  for 
£1,000,  £1,300,  and  £8fi0,  night  be  kept  up  for 
the  bene^t  of  the  pluntifl^  out  of  the  rents  and 
profits  of  the  real  estates,  to  indemnify  him  agunst 
the  said  charge  of  £2,550.  The  third  part  prays 
that  it  might  be  dedared  that  the  said  Richvd 
Lane,  G>eprge  James  Allman,  and  Elizabeth  Lane, 
b^ng  in  receipt  of  the  rents,  were  bound  to  keep 
down  the  head  rents  and  interest  of  chaises  affect, 
ing  the  inheritance,  and  were  bound  to  pay  same 
before  payment  of  any  part  thereof  to  the  said 
George  Crofts,  and  that  they  are  bound  to  account 
for  all  rents  received  by  them,  and  may  be  decreed 
to  pay  ail  arrears  of  iiead  rent  and  interest  upon 
the  <mai^e8.  Tlie  fourth  part  prays  that  an 
account  might  be  taken  of  Uie  sum  due  to  James 
Lane,  as  a  collateral  security  for  which  the  judg- 
ment of  the  23rd  November,  1846,  was  obtained, 
and  that  the  bills  of  costs  of  said  James  Lan^ 
mentioned  in  the  acoounts,  might  be  taxed.  It  is 
to  be  obeerved  that  no  direct  relief  is  prayed 
against  Jamea  Lan^  unless  what  is  stated  In  tlie 
fourth  part.  To  this  bill  a  demurrer  has  been 
taken  by  the  defendant,  James  Lane — first,  that  it 
does  not  appear  that  he  is  interested  in  the  matters 
coptained  in  the  original  bill,  and  is  not  a  necessary 
party  to  any  ctms  bill  filed  thereto ;  secondly,  for 
multifariousness ;  thirdly,  want  of  priority.  A 
demurrer  has  also  been  taken  by  the  other  defend- 
fmts — first,  for  multifariousness  ;  secondly,  that 
J.  Lane  appeara  to  be  a  material  witness ;  thirdly, 
that  the  present  bill  is  not  a  proper  subject 
for  a  cross  biU.  I  sliall,  with  respect  to  J.  Lan^ 
in  the  firat  place,  conwder  the  demurrer  on  the 
ground  of  multifariousness.  From  the  statements 
in  the  bill,  it  appears  that  upon  the  marriage  of 
Geoige  Crofts  a  settlement  was  executed,  bearing 
date  the  1st  of  April,  1815,  by  which  the  estate 
was  limited  in  tall,  or  fvait  tail,  upon  the  first  and 
other  sons  nS  iJia  marriage,  snlgect  to  oertaio 
charges,  and  a  power  was  ^ven  to  Gewge  Crofta 
to  appoint  the  estates  to  any  one  <v  more  younger 
sons.  The  plaintiff  was  the  eldest  suk  That  in 
the  year  1842  James  Lane,  who  was  solidtor  for 
George  Crofts,  entered  into  an  agreement  that 
certain  moneys  which  were  to  be  procured  by 
James  Lane  were  to  be  charged  upon  the  estate 
in  remainder  of  the  plaintiff — that  J.  Lane  applied 
to  G.  J.  Allman,  K.  Lane,  and  £.  Lane  for  the 
money— that  any  sums  advauced  by  these  parties 
was  with  full  notice  of  this  agreement — that  the 
plaintiff  was  under  age  when  this  agreement  was 
entered  into,  and  attained  age  only  Uiree  months 
before  the  deed  of  mortgage  was  executed — that 
he  was  unacquainted  with  his  rights — that  J.  Lane 
furnished  accounts  to  G.  Crofts,  shewing  sums  due 
to  himself— that  J.  Lane  was  soUcitor  for  Allman 
in  all  these  matters — ^that  there  was  no  other  soli- 
citor— that  the  deeds  were  not  read  by  plidntiff — 
and  that  the  sums  raised  were  charged  exclusively  on 
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tlie  estate  of  plaintiff,  which  was  not  in  any  way 
liable  thereto.  The  bill  then  sets  oot  the  disen- 
tailing deed,  and  the  deed  of  mortgage  of  1844, 
which  contained  a  coT«iaot  that  J.  ume  was  to  be 
receiver  over  the  lands,  and  was  to  have  £5  per 
cent,  poundage  fees ;  it  also  provides  for  the  ap- 
pointment of  a  new  recnver.  In  case  of  neceasi^* 
and  the  rents  were  to  be  applied  in  payment  of 
head  rents,  interest  on  the  mortgage  money,  and 
the  residue  of  the  payment  of  fees  and  expenses 
was  to  be  paid  to  Geoige  Crofts  for  life,  and  after 
his  death  to  the  plaintiff;  it  also  provided  that  the 
costs  of  all  necessary  proceedings  were  to  be  paid 
out  of  the  rents,  and  that  George  Crofls  sliould  be 
liable  to  pay  the  interest  only  of  the  sum  advanced. 
The  third  deed  is  then  set  out,  which  related  to 
the  policies  of  insurance.  The  bill  then  charges 
that  the  three  deeds  were  procured  by  the  said 
J.  Lane  for  the  purpose  oi  securing  payment  of 
£2,550 — that  they  were  never  read  to  plaintiff,  and 
that  he  was  unaware  the  disentailing  deed  con- 
tained a  clause  rrteauw  the  power  of  appf^ntment 
in  &vour  of  younger  cbildren,  and  oonUdns  a  state- 
ment that  the  rents  were  mlsmaiiued  J.  Lane. 
It  was  contended  by  the  plaintiff  tint  the  pluntifi 
in  the  original  eause  ar^  in  faet^  trnstees  m  James 
Lane,  and  that  the  money  advanced  was  his  alto- 
gether, or  chiefly  so.  But  I  consider  there  is  no 
foundation  for  this  ai^ument  By  the  third  account, 
J.  Lane  debited  himself  with  the  entire  amount  of 
the  mortgage,  and  it  does  not  appear  that  he  ad- 
vanced any  part  of  the  consideration  for  the  mort- 
gnge ;  it  is  not  once  positively  so  stated  in  the 
whole  cross  bill.  It  is  contended,  further,  that  the 
entire  transaction  is  fraudulent,  but  no  relief,  not 
even  to  make  him  liable  to  costs,  is  prayed  against 
J.  Lane,  Beadlea  v.  Bwtch  (10  Sim.  332) ;  Roddjf 
V.  WiUiamt  (3  Jon.  &  Lat.;  Mitfbrd  Pleading, 
4th  ed.  189);  and  there  is  no  provision  in  the 
deeds  entitling  him  to  sny  provision  out  of  the 
inheritance.  Therefore,  in  this  bill,  which  relates 
to  the  inheritance^  he  is  not  property  made  a  de- 
fendant, nor  is  his  interest  as  agent  sufficient  to  render 
him  a  necessary  party,  Fhtder  v.  Stepheru  (2  Phil. 
147)>  1  em  of  opinion,  therefore,  that  the  bill  is  multi- 
farious, J.  liane  bang  brought  as  defendant  upon 
a  record,  with  a  great  part  of  which  he  is  not 
connected.  Campbell  v.  Mackay  is  decided  on  the 
principle  that  there  is  a  common  interest  in  all  the 
plaintiffs,  and  all  the  defendants  were  interested  in 
all  the  questions  raised,  and  wera  accounting  par- 
ties. It  is  not  necessary  for  me  to  give  any  opinion 
upon  the  other  grounds  of  demurrer,  but  a  serious 
question  arises,  whether  the  bill  is  not  objectionable 
on  the  ground  of  misjoinder,  but  it  is  not  necessary 
to  decide  that  question.  As  to  the  other  demurrer, 
I  am  of  opinion  that  it  also  should  be  allowed. 
The  defendants,  the  mortgagees,  had  no  concern 
with  a  great  part  of  the  bill ;  Attorney-General  v. 
Poole.    I  shall  allow  the  demurrer  with  costs. 

Allow  tlie  demurrer  with  costs,  and  let  the  bill 
stand  dismissed  as  against  the  defendants, 
James  Lane,  George  James  AUmao,  Richard 
Lane,  and  Elizabeth  Lan^  with  costs.— Lib. 
20,  foL  59. 


Bbabasoit  «.  Lord  Lucah. 

EcrkaiiuHaU  Leate — Perpetuity -^Parduut^ 
Renewal  Letuet — IntereO. 

The  immediate  lessee  of  an  ecdesiaittaU  Uatt  pvt. 
chasing  the  perpetuity  under  ''^3^4lf^4^ 
c*  37,  u  entitled  to  interest  on  the  renendfaii 
payahU  ly  Ac  suA-fenant. 

In  this  ease— the  facts  of  which  will  be  foond  fdh 
reported  in  0  I.  £.  R.  441— Lord  Lnou,  beiw 
possessed  of  certain  lands  under  a  ksae  froa  ^ 
see  of  Tuam,  demised  same  to  Sir  Wol  Bnbnoo, 
with  a  toties  quoties  covenant  for  renewal ;  oo  tk 
26tb  of  September,  1837,  Lord  Lncan  htfing  ob- 
tained a  conveyance  of  the  fee  under  the  Chnn^ 
Temporalities  Acts,  by  order,  besriog  date  tbt 
30th  day  of  June,  1846,  it  was  referred  to  ^ 
Master  to  inquire  and  report  what  tarn  vu 
by  the  representatives  of  Sir  Wm.  Brabazoo,  for 
interest,  upon  their  proportion  of  the  purdate 
money ;  and,  also,  what  was  due  for  rut  ud 
arrears,  and  fines  and  fees  for  renewal,  and  if 
interest  was  customarily  paid  and  payable  on  neh 
fines  for  renewal,  and  also  what  was  due  asd  pij. 
aUe  for  such  interest  and  such  fines,  and  to  Mtile  ■ 
proper  deed  of  conTCyanoe.  Upon  sppesl  bcfbre 
the  Lord  Chancellor,  on  the  23rd  <d  Deeeaiber, 
1846,  this  order  was  varied,  so  far  as  it  dinctada 
reference  to  asoartain  the  Intereit  dne  tk 
pnrdiase  money.  On  the  24tb  of  Jobs,  184^  de 
Master  made  his  report,  and  thereby  fbond  tbit 
there  was  due,  for  rent  and  arrears  of  rent,  by  the 
petitioners  to  the  respondent,  £793  16a.  lOd.  for 
fines  for  renewal,  £2.269  lis.  10^  The  report 
then  proceeded  as  follows : — **  And  hiriiij  ngiri 
to  that  part  of  said  order  of  reference  b;  vbich  I 
am  directed  to  inquire  and  report  whetber  interett 
bad  been  customarily  paid  upon  sucb  renewal  fiui, 
no  evidence  has  been  offered  to  me  by  ntber  pai^; 
but,  being  under  the  impression  that  to  ill  nmihr 
cases  it  has  been  the  habit  of  Courts  of  Equtj  li 
Ireland  to  allow  such  interest,  I  have  made  mj  eal- 
culation  on  the  supposition  that,  in  the  abseott  gf 
express  evidence  of  any  local  custom,  intetot 
oi^^t  to  be  paid  upon  fines  tot  renewal  of  lean 
of  the  lands  and  prenuses."  To  this  report  the 
petitioner  excepted  that  the  Master  oagtatnotio 
have  found  that  there  was  due  to  the  respoDdest 
the  sum  of  £770  10s.  4d.  for  interest  on  tbereiwwil 
fines,  because  interest  was  not  payable  npni  laiD^ 
nor  was  the  Master  authorised  by  the  wder 
reference  to  compute  or  allow  intereit  tboreoo, 
unless  he  should  find  that  interest  bad  been  cm- 
tomarily  paid  oo  such  fines ;  and  it  appeared  bj 
the  report  tbere  was  not  any  evidenoe  laid  before 
the  aaid  Master  to  ahew  or  prove  that  iotmet  had 
been  customarily  paid  on  such  fines. 

Sergeant  CyBrien  for  the  exceptiooa^Tbeie 
was  no  evidenoe  given  befwe  the  Mattes  thiiit  ns 
customary  to  pay  interest  on  the  renewal  fino.  ud 
he  ought  not  to  have  so  found.  Also  tbe  coreunt 
to  renew  is  silent  upon  that  pmnt,  and  tbere  ti  do 
specific  time  limited  within  whidi  tbe  reoenla 
must  be  taken  out.  Tfaia  is  not  the  case  wbere  the 
tenant  is  obliged  to  oome  into  a  Cimrt  of  Equi^ 
for  relief,  but  the  statute  6  ft  7  Wn.  4,  e. 
sec.  1,  enables  him  to  obtain  a  venewal  tetw 
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which  do  not  indiide  paymeDt  of  interest  on  the 

fines. 

Nov.  29. — Mtom^-Gmeral  and  S.  B.  MiUar 
tot  the  reports — Independently  of  the  act,  Sir  W. 
Brabazon,  the  teaaat,  upon  the  renewal  of  hia  lease, 
11  boand  to  pa;  the  renewal  fines  and  interest ; 
and  U  a  bill  was  filed  in  a  Court  of  Eqoity,  a 
leoewal  would  not  be>  decreed  unless  upon  pay- 
gient  of  fines  and  interest.  In  the  case  reported 
in  9  L  £.  Rep.  540,  the  Lord  Chancellor  was 
oomsd  by  the  Act  ot  Partiamwt,  utA  did  not  give 
intetcst  on  Uie  pnrdiase  money,  which  was  a  new 
thing  creatod  by  statntet  but  by  tiie  141  sec.  of  the 
S  &  4  Wm.  4,  cap.  37,  before  obtaining  a  oonvey- 
iBce  of  the  perpetuity,  a  tenant  most  renew  Us 
lease,  and  all  rent  and  arrears  of  rent  must  be  paid. 

MaUih  in  reply,  cited  Swanton  v.  (Beatty, 
340) ;  RtoM  v.  Hutty  (2  Bait  &  B.  260). 

Jaiu  14. — Masteb  of  the  Rolls. — On  the 
SOU)  of  Jun^  1846,  an  order  was  made  in  this 
cas^  that  it  be  referred  to  the  Masto*  to  inquire 
aod  report  what  sum  was  due  by  the  representa- 
tifes  of  Sir  W.  Brabazon  for  interest  upon  the 
purchase  money  and  rent,  and  whether  interest  was 
customarily  paid  on  the  renewal  fines  contained  in 
the  lease  of  the  1 3th  day  of  June^  1832,  and  on 
the  2;^  Decembv,  1846,  that  order  was  varied 
M  &r  as  it  directed  the  Master  to  ascertain  the 
saoQDt  of  intweat  payable  on  the  purchase  money. 
The  Master,  having  made  his  report,  finds  that 
then  is  doe,  for  rent  and  anean>  £793  16b.  lOd. ; 
be  thai  proceeds,  that  no  evidence  was  brought 
before  Mm  of  interest  being  customarily  paid  upon 
renewal  finci,  but  that  his  impression  is,  that  in- 
terest hai  been  allowed  in  all  similar  cases  by 
Courts  Equity,  and  finds  accordingly.  To  this 
report,  exceptions  have  been  talcen  by  James 
O'Dowd,  the  surviving  trustee  of  Sir  W.  Brabazon's 
represeotativea,  because  the  Master  found  that 
interest  was  payable  on  fines,  while  the  Master  was 
Dot  authorised  to  do  so.  The  renewal  of  1832 
recites  a  paymrat  made  by  Sir  W.  Brabazon  of 
renewal  fines  and  interest  previously  to  its  execution 
by  the  £ari  of  Lucan,  and  therefore  supplies  some 
evidence,  at  least,  that  interest  was  onstomarily  paid 
upon  the  renewal  fines.  There  is  no  covenant  to 
pay  mterest  upon  the  renewal  fines;  fbr,  from  the 
natore  of  the  Arfiat  quotiet  covenant  the  renewal 
was  to  take  place  as  soon  as  the  lease  was  obtained, 
and  it  became  the  doty  of  the  inferior  tenant  to 
pay  hia  proportion  immediately ;  also,  upon  look- 
ing to  the  statute3&4  Wm.  4,c.37,  sec.  141,  I 
find  it  ic  there  directed  that  "no  tenant  or  lessee, 
as  afweaaid,  shall  be  entitled  to  have  any  such  con- 
Tejance  of  the  fee  simple  and  inheritance,  &&,  of 
whose  lease  if  holding  by  lease  for  the  term  of  21 
yean^  20years  shall  not  be  then  unexpired ;  or  for  the 
term  of  40  years,  39  years  shall  not  be  unexpired  i 
or  if  holding  for  2i  years  or  three  lives,  or  for  three 
lives,  and  all  the  lives  shall  not  then  be  in  being, 
uolesB  he  or  she  shall,  previous  to  the  execution  of 
such  deed  of  oonveyanoe,  pay  all  the  renewal  fines 
payaUe  for  the  renewsd  of  such  leaser  or 
unless  all  rent  and  arrears  of  rant  diall  have  been 
fully  paid  and  satUfied."  The  30th  section  of  the 
4  &  5  Wm.  4,  cap.  9^  does  not  contain  this  provi- 
iion,  but  the  6  &  7  Wm.  4,  e.  99,  eec.  35,  enacto 


that  these  statutes  are  to  be  considered  as  one  act ; 
and  by  the  first  section  of  the  latter  statute,  an 
inferior  tenant  may  apply  to  his  immediate  land- 
lord for  a  conveyance  of  the  perpetuity,  provided 
that  such  tenant  shall  previously  have  paid  or  ten- 
dered to  such  landlord,  &&,  such  sum  as  shall  be 
payable  for  contribution  for  the  purchase  money, 
together  with  all  rent,  and  fines,  and  fees  for 
renewal,  and  all  arrears  thereof,  then  due  and 
payable  by  such  tenant,  by  virtue  of  such  lease  or 
coutract."  All  these  statutes  are  to  be  considered 
as  one  act,  and  no  person  is  to  be  entitled  to  a  con- 
veyance unless  all  fines  and  arrears  of  rent  are 
paid.  On  the  part  of  Sir  W.  Brabaaon,  it  is  oon* 
tended  that  in  the  case  reported  in  9  I.  E.  Rep.  the 
Lord  Chancellor  dedded  that  interest  was  not  pay- 
able on  the  purchase  money,  however  long  payment 
was  delayed.  I  am  of  opinion  that  Sir  Wm.  Bra- 
bazon ought  to  pay  the  entire  fines  with  interest, 
and  the  statute  ought  to  be  construed  wiUi  refer- 
ence to  what  was  the  practice  of  Courts  of  Equity 
previous  to  tbe  passing  of  it ;  for  nothing  could  be 
more  unjust  than  that  a  tenant  sliould,  after  a  con- 
siderable time,  be  at  liberty  to  pay  up  the  fines 
without  any  interest.  I  would  not  have  any  diffi* 
culty  in  the  present  case,  were  it  not  for  the  Lord 
Chancellor's  opinion  ei^iressed  upon  the  former 
case.  However,  without  acting  ag^st  that  ded- 
sion,  I  think  that  interest  upon  these  renewal  fines 
was  customarily  payable. 

Overrule  the  exceptions  with  costs,  and  declare 
Lord  Lucan  entitled  to  the  costs  of  the  refer- 
ence under  the  order  dated  the  30th  day  of 
June,  1846,  and  the  costs  of  this  bearing 
against  the  surviving  petitioner  James  O'Dowo, 
and  let  the  depowt  1^  paid  over  to  Lord  Lucan, 
in  part  payment  of  said  costs,  and  refer  it  to 
one  of  the  Taxing  Blasten  this  court  to  tax 
same. 

Lib.  SQt  Jb.  62. 

HoBirEBaou  If.  Ware.— />«c  18. 
Pradiee— -Amendment. 
AfUr  a  demurrtr  ailoteed  at  to  one  defendant  by 
the  operation  of  the  64th  Gemeral  Order,  Hu 
plaint^  Aoeuy  paid  the  eott$  ^  (Ae  wit  to  Aat 
de^ndant,  amended  the  bill  ana  issued  snhp^Fna 
against  that  defendantt  who  appeared.  Held 
that  tha  plaintiff'  could  take  Me  Mtf  pro  confesso 

This  was  a  bill  filed  by  judgment  creditors.  The 
dendant  Ware  demurred  for  want  of  parties,  and 
the  plaintiff  not  having  set  down  the  demurrer  for 
argument,  it  was  allowed  under  the  64th  General 
Order.  On  the  10th  of  January,  1848,  tbe  plain- 
tiff served  notice  of  motion  for  liberty  to  amend 
tbe  bill  by  adding  parties,  and  on  the  20th  of 
January  that  motion  was  refused.  The  plaintiff 
afterwards  amended  the  bill  on  the  9th  of  May, 
and  served  subpmna  on  tbedefeudant  Ware,  having 
first  paid  him  the  costs  of  tbe  demurrer.  Ware 
appeared,  but  served  a  notice  on  the  plaintiff  that 
his  appearance  should  not  waive  the  irregularity  of 
tbe  amendment  of  the  bilL 

Lawton  now  moved  to  take  the  bill  pro  confesso 
against  War& 
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A  Loi^iJSetd,  ooutn^Under  the  64th  General 
Order,  the  amoidment  (rf  the  Mil  !■  irrcffular, 
LoMtour  V.  Sokombe  (U  Sim.  71 ;  10  Bn.  S56) ; 
Agt^ftiM  Cornwall  v.  Spe«ringt  decided  in  thia 
court,  7th  Ma;,  1842. 

XaiMon,  in  reply. — In  thii  case  the  coats  of  the 
suit  have  been  paid,  and  that  distinffuiibes  it  from 
Lautour  v.  Bucombe.  The  amendment  makes  a 
new  record ;  it  is  a  new  bill  qwmd  this  defend- 
ant ;  even  if  the  amoidment  had  been  irr^ular,  the 
irrttgularity  baa  been  waived  by  appearing ;  for 
Denny  v.  (yConneU  (I  S.  &  Sc.  Ill)  shews  that  it 
was  not  neeeaaary  to  appear,  and  the  notice  served 
1^  the  defendant  does  not  alter  the  effect  <^  ap- 
pearing. 

Habtbu  of  trk  Rolls. — In  this  caae  the  de- 
fendant, T.  Ware,  having  demuned  to  the  bill,  the 
demurrer,  not  being  aet  down  for  aigoment,  was 
Allowed.  In  Januanr,  1848,  the  plaintiff  moved 
for  liberty  to  amend  tbe  bill,  npon  payment  of 
ooati.  That  motimi  waa  refused.  On  the  80th  of 
May,  the  plaintiff,  notwithstanding,  having  amended 
hia  bill,  served  a  subpoena  upon  the  defendant 
Ware,  who,  upon  the  2od  of  September,  1848, 
entered  an  appearance,  and  no  notice  has  been 
served  of  any  application  to  set  aside  the  subpoena. 
The  defendant  served  notice  of  the  trregalarity, 
but  that  was  not  the  proper  course;  he  should 
have  moved  to  set  aside  tbe  service  of  subpoena. 
The  time  for  answering  having  expired,  the  plain- 
tiff now  moves  to  take  the  bill  pro  confew. 
According  to  the  argument  of  Mr.  Ware's  counsel, 
if  there  were  a  great  number  of  defendants,  and 
one  demurred,  if  the  demurrer  be  not  set  down  for 
argument,  the  plaintiff  would  be  obliged  to  dismiss 
the  bill  as  against  the  rest,  although  they  hi^  all 
answered.  In  the  case  of  Cornmw  v.  S^peeringt* 
(which  is  not  reported)  decided  by  Sir.  M.  O'Logb- 


*  Xo  thli  esse  Mr.  BsrgBut  Wsrr«D  noTsd  that  the 
ptrllunentu7  qvesraaee  entarsd  by  ths  ^alnUft  oo  the 
19th  dajr  of  March,  might  be  set  aride,  and  that  all  ooata 
locurred  by  Andnw  Speertng,  Charles  Sugme,  and  Bobert 
Delacour,  since  the  order  of  tbe  lOtb  of  February,  (by 
which  the  bill  has  been  diamisMd  for  want  of  pnweoation) 
might  be  paid  to  the  phdntifh,  and  it  was  ordered  that  the 
parliamentary  appearance  entered  by  the  pUntifb  be  aet 
■aide.  "  The  said  defendants  not  having  been  made  parties 
to  this  snit  by  any  proceeding  eubseqaent  to  the  fvonoono- 
ing  of  the  order  of  the  10th  of  Febroary  laat,  by  wUob  the 
Ull  in  this  caae  was  dlsaUsaed  as  ag^nat  them,  and  it  bdng 
admitted  on  the  part  of  tbe  aaid  defendaats,  that  the  costs 
awarded  to  Uwm  by  the  aaid  order  hath  been  fali,  and 
ooonsel  for  the  [diUatifb*  informing  the  coort  that  said  de- 
fendants are  decreed  to  be  necessary  parties  to  this  suit,  it 
Is  further  ordered  that  the  said  plaintiffs  be  at  liberty  at 
any  time  within  10  days  from  the  date  of  this  order  to 
amend  the  bill  in  this  cm  use,  by  again  introdndng  the  names 
<rf  the  said  A.  Speerlng,  C  Sugrue,  and  R.  Delacoar,  u  de- 
fendants, and  the  aaid  A..  8peeiiog>  C.  Bsgme,  and  B.  Dela- 
coar, having  IVP*''*^  *>b  tUa  awtion,  by  J.  H.  Garden  n  th^ 
sdidtor,  it  is  further  ordered  tbi^  they  do,  within  eight 
days  after  serrice  on  the  said  J.  B.  Garde,  tbdr  solicitor,  <tf 
a  notice  stating  that  such  amendment  has  been  made,  and 
of  copies  of  flabp<Bna  to  answer  sidd  b!U,  cause  appearances 
to  be  entered  to  inch  subpasna,  and  that  in  defanlt  of  their 
80  dcdng,  the  plaintiffs  be  at  liberty  to  enter  appearaaoes 
for  them  pursuant  to  the  statute. "  The  order  then  direoted 
payment  by  the  plaintiff  of  the  costs  inonrred  by  defend- 
ants Bubsaqnent  to  the  order  of  the  1 0th  February.— Xti. 
880,  fti.  348. 


len,  hi  May,  1642,  there  was  an  qnlicatioD  tbt 
a  parliamentary  appearance  should  be  set 
and  it  was  ordered  tbat  the  anwaraace  entered  on 
the  19th  of  Hareb  afaoold  be  aet  aside,  the  deftadiati 
not  being  partiea  to  the  suit  sulmquent  to  so 
order  of  February  previous  by  vhitA  tin  pluntiffi 
bill  had  been  dismissed  for  want  of  prosecation,  bm 
the  plaintifis  were  allowed  to  amend  the  bill  bj 
bringing  these  partiea  on  the  record.  So  tbat  where 
a  bill  was  dismissed  for  want  of  praaecntioD--«hi(ii 
is  not  distinguishable  from  the  ease  trf^  a  demoner 
allowed — the  parties  were  afterwards  penattted  to 
amend  the  bill,  and  enter  a  parliamentary  tpftir. 
ance,  and  Sir  M.  O'Logblin  conaidered  theiMid. 
ment  regular.  The  effect  of  this  deciaQa 
that  a  biU  being  dismissed  against  anj  defeadut 
for  want  of  prosecution,  you  may  bring  tun  »^ 
on  the  record  by  amendment,  and  say  uApm 
against  him.  I  concur  with  the  role  dot  cedtr 
made.  There  ia  no  difibrenoe  ui  principle  betatu 
that  and  the  present  casob  and  I  will  auke  the 
order  tbat  the  bill  be  taken  pro  comfiato. 

Declare  that  plaintiff  is  entitled  to  take  nid  bill 
pro  confsno  as  against  defendant,  Thotou 
Ware,  and  counsel  for  said  defendant,  Thomn 
Ware,  having  applied  for  time  to  answer,  k 
the  aaid  defendant  have  Uiree  weeki*  time  lo 
answer ;  and  let  him  pay  plaintiff  £5  eoitt 
of  this  motion,  and  in  default  of  lu  timer 
being  filed  within  said  period,  let  the  bill  be 
taken  srv  co^uo  against  bim  witbont  fnidier 
order." 

— ♦ — 

QUEENS  BENCH — Hiusf  Tux. 
Holt  v.  Ksixt. — Jan.  lb. 

In  an  issue  under  the  Interpleader  Act  (9 10  ftc, 
c.  64),  to  try  Khetker  a  certain  deed  d  aingit- 
ment  teas  fraudulent  or  nott  the  timplt  ^wtfin 
as  to  whemer  it  was  intended  to  defeat  or  ddog 
particular  creditors  is  not  a  su^denl  tettt^^ 
bona  fides.    Semble,  that  it  is  enough  fm-  Ai 
party  impeaching  the  deed  to  shew  tm  &  ii 
wimn  section  10       Car.  I,  sets.  2,  cZ,  Irith, 
$0  as  to  enable  htm  to  make  out  a  prima  fm 
case  t  and  that  it  then  rests  with  the  other  partj 
to  prove  that  he  if  exempted  from  the^atim 
thereift  and  protected      A«  I4th  sectiat  ^  At 
same  staiuts. 
This  was  an  issue  undo-  the  Interpleader  Aet 
(9  &  10  Vic.  c  64),  to  try  the  validity  of  a  certain 
deed  of  aaaignmeot  of  stock  in  trade  and  other 
property,  and  bearing  date  tbe  16th  of  Deceaiba, 
1B47,  and  purporting  to  be  made  betveeD  Michael 
Creegh  Mangan  of  the  firat  part,  the  plaintiff  Holt 
of  the  second  part,  and  the  other  wHioa  d 
Mangan  of  the  third  parU   Tbe  asaignmeat  pat- 
port^  to  be  for  tbe  behoof  of  such  credilanai 
should  execute  the  deed,  or  otherwise  amnt  tboeti^ 
on  or  before  the  lat  of  Febroary,  164&  Tbe 
defendant  Kelty  waa  a  creditor  of  M«b|I*Bi 
never  executed  or  assented  to  tbe  deed  io  quotioD. 
Au  agent,  nanied  Leee,  waa  sent  by  Holt  to  Uat 
rick,  oatenaibly  on  behalf  of  some  fkigUsh  cndiiw^ 
to  take  possession  of  the  goods,  wbiob  be  aooord- 
ingly  did,  employing  Mangan  in  the  wiadiag  d 
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tbn  boHBesi.  The  (hop  wu  ckiMd  on  the  S4th  of 
December;  sabseqaentlj,  but  prior  to  the  1  at  of 
February,  1846^  the  goods  in  qaeetion  vere  seized 
bj  the  Sheriff  of  the  dty  of  Limerick,  by  virtue  of 
a^_^  iasued  at  the  atiit  o£  the  defendant,  and  on 
the  S7tfa  of  January  the  ordet  to  interplead  was 
obtained.  The  eanie  was  tried  at  the  Umeriek 
Sprii^;  Amns,  1848|  before  Ball,  J.,  and  on  that 
oooaskm  the  learned  Judge  told  the  jury  that  "If 
they  believed  that  the  deed  was  exeoated  to  kinder, 
dlctty,  or  A^at  creditws,  tiiey  ahooM  find  for  the 
defendant"  Cotmsel,  at  the  trial,  ohgected  to  this 
fiuagt,  and  called  upon  liie  lordship  merely  to 
leave  with  the  jury  the  question  whether  the  deed 
was  executed  bimaJtdSf  and  for  valnable  considera- 
tion. The  jury  having  found  for  the  defendant,  a 
conditional  order  was  obtained  in  last  Easter  Term 
to  set  aside  the  verdict,  on  the  ground  of  misdireo- 
titm  of  the  learned  Judge ;  and  this  day 

Coppn^gr  moved,  that  the  said  oroer  be  made 
absolute.  The  charge  was  wrong,  aa  the  only  mat- 
ters for  the  jury  to  consider  were  those  relating  to 
the  valuable  conrideration  and  boM  Jid«$  or  the 
tranafer;  and  it  is  quite  bedde  the  question  to 
iDqnire  whether  the  deed  was  executed  in  fraud 
COTtun  erediton.  The  case  restt  on  the  oonstmo- 
tion  of  the  statutes  13  EUx.  c.  6,  EngUsh,  and 
10  Car.  I,  warn.  2,  e.  8»  Irish,  PvAHoek  v.  Xwfor, 
(3  Manlsfr  Sfll.371)t  HtMrd^^Andtnim  (5  T. 
H.  235);  Woodv.Dine  (7  Q. B.  892,  per  Lord 
Daunan,  C  J.) 

J.  D.  Fitzgw^  Q.C^  and  Sir  C.  O'Loghien, 
eontra. — ^The  deed  in  question  belongs  to  the  class 
adverted  to  by  Dampier,  in  bis  judgment  in  Pick- 
stock  V.  £^H«r,  who  there  says,  that  if  it  could  have 
been  sliewn  **  that  the  whole  transaction  was  fallaei- 
ous,  that  the  trustee  was,  in  effect,  only  a  trustee  for 
some  particular  creators,  and  not,  aa  be  is  stated, 
for  all,  the  case  would  have  been  diffisrent;  that 
might  have  given  it  a  fraudulent  complexion."  It 
ia  also  laid  down  that  no  creditor  can  take  advan- 
tage of  a  deed  if  they  be  not  parties  to  it,  and  have 
not  executed  it,  Garrard  v.  iMuderdoU  (3  Sim.  1) ; 
Simmondt  v.  Pallas  (2  Jones  &  Lat.  494).  Here 
DO  creditor  had  exeoated  the  deed  before  Uie  1st  of 
FebruaiT ;  no  notioe  of  the  exeootkni  the  deed 
vas  piUuished  in  the  Gaxetta,  as  is  usual  in  aueh 
casea.  Judging  of  the  intentions  of  parties  by . 
thor  acts,  it  is  qirite  evident  that  Holt  got  up  the 
deed  for  fab  own  purpoees,  and  not  bama  Jtde  for 
the  benefit  of  the  creditors  in  general.  By  the 
teross  of  the  deed.  Holt  was  not  bound  to  give 
notice  to  a  nngle  creditor.  There  were  only  the 
representatives  of  three  creditors  present  whm  the 
amtDgement  was  agreed  on.  {Moore,  J, — If  any 
creditor  had  assented  to  this  deed,  would  it  not 
suffice  ?)  It  does  not  appear  irom  the  evidence 
that  thtfe  was  any  express  assent  thereto  from  any 
part  J  but  the  plaintiff.  It  is  contended  thj^ 
although  the  deed  was  ostensibly  for  the  general 
body  of  the  creditors,  it  was  in  reality  but  for  a 
ieir.  (Perrin,  J, — Is  a  deed  frandulent  where 
aome  creditors  are  excluded  ?)  A  creditor  at 
4!omiiioo  law  may  prefer  particular  creditors,  but 
here  the  deed  is  exclusively  for  tin  benefit  of  one. 
How  could  a  deed  intending  to  defeat  a  class  of 
creditors  be  bom  JSdeP    The  case  of  Oven  v. 


Bot^  (5  Ad.  &  £1.  28)  also  bears  on  the  present 
ease,  as  appears  by  the  trusts  of  the  deed. 
{Moore,  /.—The  10th  section  of  the  10  Car.  1 
appears  to  render  void  deeds  executed  under  ceiy 
tain  drcomstaneea,  and  the  14th  section  to  qualify 
the  general  words  of  the  former.  Thus  he  who 
desires  to  have  the  protection  of  section  14,  ought 
to  riiew  his  case  to  be  within  it)  (Crampton,  jC— 
The  charge  in  this  case  seems  to  rest  on  section  10, 
and  the  objections  to  be  founded  on  section  14.) 
It  was  impossible  to  bring  the  deed  in  question 
within  section  14.  In  any  event,  the  direction 
which  was  called  for  was  wrong  in  part,  being 
based  on  the  14th  section  alone,  exclusive  of  the 
10th,  which  the  former  was  only  intended  to  qua- 
lify ;  and  the  court  ought  to  allow  the  verdict  to 
stand,  unless  satisfied  that  the  charge  which  the 
plaintiff  called  upon  the  Judge  to  give  was  the 
correct  one. 

Thomas  Ormdon,  in  reply. — The  I4th  section 
of  the  statute  does  not  warrant  the  poriti<m  that 
the  mere  circumstance  of  an  assignment,  having 
for  its  object  the  defeating  of  a  particular  creditor, 
would  avoid  it.  Wood  v.  Dixie  (7  Q.  B.  892). 
Here  the  goods  were  seized  by  the  defendant  but  a 
few  days  aftw  the  deed  was  executed.  The  cAsa 
of  Owen  V.  JBodu,  relied  on  by  the  other  dAb,  bas- 
no  appUcation  i^tever  to  the  present  one.  Five 
oreditora  intimated  their  Intention  to  accept  a 
benefit  under  the  present  deed. 

Blackbchnb,  C  J.  (after  briefly  stating  the  case) — 
The  question  depentU  upcm  the  eflfect  of  a  certain 
deed,  by  which  Manean  assigned  all  his  property 
to  the  plaintiff  Holt,  in  trust,  for  the  benefit 
of  his  creditors.  Tiie  transaction  may  possibly 
have  been  a  fraudulent  one,  but  nevertlieless  we 
think  that  tibe  jury  may  have  been  misled  by  having 
bad  their  attention  so  pointedly  directed  to  the 
question,  whether  the  deed  was  executed  for  the 
purpose  of  delaying  or  defeating  creditors,  on  the 
assumption  that  such  was  tbe  proper  test  of  its 
validity.  On  the  other  hand,  we  think  that  the 
direction  called  for  by  the  pl^tiff  was  too  large. 
The  verdiot  in  this  caae,  therefore,  is  not  satisfao- 
tofj,  and  there  must  be  a  new  trial,  on  payment  by 
plaintiff  of  costs  of  former  trial. 

Order  absolute. 


COMMON  PLEAS. 
Alukoham  v.  Walker. — Jan.  17,  20^  24. 

Pleadis^ — Special  Demurrer-^alee  JHea-^JHea 

inDtMharge  of  Action — JSepUcatio*  de  iqjuriL 
Where  the  plea  denies  Ae  cause  of  action  instead 
of  beingr  in  oonjestion  and  avoidance,  the  replica- 
tion  de  injiuia  is  bad,  and  a  demurrer  must  be 
allowed,  eUtbough  the  plea  is  itself  spedaUy  de- 
murrable  as  amounting  to  the  general  issue.  A 
demurrer  to  a  rtplioation  putting  in  issue  a 
false  plea,  wilt  be  set  down  ptr  immediate  argu- 
ment.  S^nii^  the  name  on  a  blank  bill  of 
exchange  stamp,  with  an  espress  agreement  to 
draw  it  Jhr  a  specked  amount,  is  not  a  contract 
to  pay  any  stun  which  may  txfUrwards  he  inserted 
M  the  biuat  AstiMsn  parties  having  notice  of  the 
agTttmnt* 
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This  was  an  aetira  in  astwnptit  by  the  iodorsees 
against  the  acceptor  of  a  bill  of  exchange  for 
£74  lis.,  drawn  by  Messrs.  Hamilton  and  Ruskell. 
The  declaration  contained  a  count  upon  the  lull  of 
exchange  and  the  indebitatus  counts.  The  de- 
fendant pleaded  as  to  the  indebitatus  counts  the 
general  issue,  and  as  to  the  ftrst  count,  the  follow- 
ing  plea  i — "  That  heretofore,  to  wit,  fee,  he,  the 
said  defendant,  delivered  to  the  said  certain  per- 
sons using  the  name,  style,  and  firm  of  Hamilton 
and  Ruskell,  a  biU  ol  exchange  stamp  of  the 
amount  of  48.  6d.,  accepted  in  writing  and  in 
blank  by  the  said  defendant,  and  it  was  then  and 
there  agreed  by  and  between  the  said  defendant 
and  the  said  Hmnilton  and  Ruskell,  that  they 
should  draw  on  the  said  stamp  their  bill  of  ex- 
change, and  thereby  require  the  said  defendant  to 
pay  to  their  order  the  sum  of  £65  la.  2d.  three 
months  after  the  date  thereof,  to  wit,  the  19th  of 
December,  1846 ;  and  the  said  defendant  says,  that 
the  said  Hamilton  and  Ruskell,  without  the  know- 
ledge or  assent  of  the  said  defendant,  then  and 
there  drew  on  the  said  stamp  thdr  bill  of  exchange, 
and  thereby  reqtUred  the  said  defentUnt  to  pay  to 
their  order  £74  lis.,  three  months  after  the  date 
thereof,  to  wit,  &&,  and  afterwards,  to  wit,  then 
and  there  indorsed  the  same  to  the  said  plaintiff^ 
who  then  and  there  had  due  notice  of  the  afore- 
said matter  in  this  plea  set  forth,  and  this  the  said 
defendant  is  ready  to  verify,"  && 

Replication — *'  That  the  said  plaintiff's,  by  rea- 
son, &&,  because  they  say  that  the  said  defendant 
of  hit  own  torong,  and  without  the  cause  by  bim  in 
his  said  second  plea  alleged,  broke  his  said  pro- 
mise in  the  said  first  count  of  the  declaration  men- 
tioned in  manner  and  form,"  &c 

Demurrer  to  the  replication,  assigning  as  special 
cause,  **  that  the  defendant's  said  second  plea  is  in 
discharge  of  said  plaintiff's  cause  of  action,  and 
that  it  denies  the  said  plaintiff's  said  cause  of 
action,  and  tiiat  it  is  not  by  way  ot  confaasioo  and 
avoidance." 

/Z.  Ji^uuon,  with  whom  was  Brooktt  Q-C.)  now 
(17th  January)  moved  that  the  demurrer  should  be 
set  aside  as  frivolous,  or  that  it  should  be  set  down 

for  immediate  argumenL 

.  Coddy  contra. — It  is  certified  that  this  demurrer 
is  tenable. 

DoHERTT,  C.  J. — Where  counsel  appears  at  the 
bar  in  support  of  his  demurrer,  we  cannot  set  it 
aside  as  frivolous.  We  shall  hear  it  argued  on 
Saturday. 

Jan.  TlO. — The  case  having  been  now  called  on, 
Cuffs  (with  whom  was  Codd)  in  support  of  the 
demurrer.— It  is  clearly  laid  down  in  ul  the  books 
that  the  replication  injwid  is  applicable  only 
where  the  plea  confesses  the  cause  <^  action  and 
avoids  it,  Crogat^t  aue  (6  Rep.  66,  b.  2 ;  Saunders, 
S95) ;  Edwardt  v.  Qretnmod  (5  Bing.  N.  C.  476). 
FiMlur  V.  Wood  (1  DowL  N.  54)  is  an  express 
authority  in  favour  of  this  donarrer.  Here  the 
plea  is  in  denial  of  the  cmtraet  stated  in  the  de- 
daration,  and  not  in  excuse. 

Jokntor^^  R.  (with  Brooke^  Q.C),  contra. — 
Fisher  V.  JVood  is  overruled  by  Couper  v.  Gari)eU 
(13  Mees.  &  W.  3d).  Pollock,  C.  B.,  there  says, 
«« Though  these  drcumstances  render  the  contract 


not  binding,  and  ao  amonnt  to  a  denisl  that  then 
was  a  binding  contract,  they  admh  «  cm(n^ 
fyet  and  excuse  its  performance,  ZonseUev  Oa^ 
(1  Ex.  Rep.  78).  y_lf  you  OH,  «uS 

that  the  defendant's  putting  his  name  upon  a  bUnk 
stamp  is  a  contract  «»  fid  for  whatever  1001, 
afterwards  inserted,  notwithstanding  so  npna 
agreement  for  a  particular  amoont,  you  orer- 
throw  this  demurrer.)  It  is  impossible  to  tan'. 
tend  that  this  is  not  a  contract  in  fad,  ^ 
to  the  whole  world ;  and  a  eootract  in  ]n 
as  to  all  persons  not  having  notice  of  the  frmi 
laanc  v.  Farrier  (1  Mees.  &  W.  65)  j  RoJni^, 
Evans  (4  Jur.  460 ;  b!  Arch.  N.  P.  40) ;  ^t^kx  v 
Astkv  (2  Bing.  N.  C.  644) }  FToinm  t.  (Ttlb 
(5  Ad.  &  £L  237)  ;  Emanuel  v.  Rtudal  (8  D^i, 
P.  C.  238)  ;  SeynoldM  v.  JBlaekbun  (3  Ner.  &  p 
136)  i  ToihurH  v.  Aottey  (17  Law.  I.  97);  Ifg^^ 
Rich  (4  Dow.  P.  C.  228).  (5  Tyr.  682,  S.C)ii 
exactly  in  point.  If  this  were  not  an  aoeeptanx 
in  fact  he  oo^t  to  have  pleaded  nem  Mnuit 
Grant  v.  fnMovm  (t  Ex.  Rep.  382). 

Coddy  in  reply. — We  stdmit  that  thb  plei  ii 
open  to  special  demurrer,  as  amoontiiig  to  ibe 
general  issue.  But  the  pliintifi  hsfs  m 
that  course ;  tiiey  have  put  a  bad  repliatioo  opixi 
the  record,  and  this  demurrer  most  therefore  bt 
allowed,  Whittaker  v.  Maatm  (2  Bing.  N.  C  369}. 

Jacksom,  J. — Notl  T.  i2ic&  is  not  the  am  m 
this  case. 

Pbb  Curiam. — This  demurrer  must  be  allowed. 
It  is  said  that  Fisher  v.  Wood  has  beeo  overruled, 
but  that  does  not  appear  to  be  so.  We  dedde 
this  case  on  the  authority  of  Fisher  r.  Wood, 

Demurrer  iUiouedmth  tati. 

Codd  applied  for  the  costs  of  the  fonsir  lootioa. 

Johnstonf  oontra.--Before  the  ooort  m^et  uich 
an  order,  it  will  bear  the  affidavit  of  the  Hewi. 
Hamilton  and  Ruskell  as  to  the  falsehood  of  the 
plea. 

DoHSBTT,  C.  J. — This  is  a  braach  of  the  cue 
much  too  important  to  be  disposed  of  liglttlf.  Let 
the  defendant  apply  for  these  costs  on  Weihiesdn 
next. 

Jan^  24. — Codd  for  the  defeodaot,  id  panauKe 
of  the  leave  given,  applied  this  day  for  the  coiu 
the  motion  to  have  the  demurrer  s^  down  forioiDe- 
diate  argument. 

Johnston,  contra. — We  have  the  affidavit  of  one 
of  the  firm  of  Hamilton  and  Ruskell,  the  dnvm 
of  the  bill,  stating  the  matters  contained  id  the 
plea  to  be  false,  and  that  the  figures  £74  Ilswritteo 
in  the  margin  of  the  bill,  are  in  the  hsndwriiiog  of 
the  defendant  himself^  Horner  v.  K^^iXfiKLk 
El.  17) ;  Hmeorth  v.  White  (I  Arnold,  278>  The 
answering  affidavit  of  the  attorney  the  de- 
fendant does  not  even  allege  that  he  hid  loj 
authority  from  his  clieot  fbr  putdi^  Mcfa  ■  pb 
upon  the  reowd. 

DoBBRTT,  C.  J.— This  oase  was  a  vaj  proper 
one  to  be  set  down  for  immediate  dednoa  the 
replicBtim  is  one  favly  putting  in  isne  nattm 
alleged  in  the  plea,  and  now  admitted  to  be  fthe. 
We  refuse  to  give  the  defendant  any  ooet^  and  ve 
regret  that  we  cannot  give  them  agaiut  hist. 
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COURT  OF  CHANCERY. 

Doro  AS  e.  Blake.— Oct.  26, 27, 1 848,  Jan,  1 6, 1 849. 

J^tttt*  of  Limitatiotu — Sffhrt  of  arenerai  charge 
uk  s  wiU fi*r  paymmt  of  dgbtt,  ^uU  toh^t 

a  tettator  dtviut  iand»,  *vhf$ct  to  <Ae  payment  of 
Att /Hit  Srt^  to  we  deviteet  and  mthout 
tiff  mttrMntion  if  tnuteett  that  there  wag  no 
tndcna^M  a»  to  taoe  atUbtfrom  thetqtera- 

Tbe  fafll  in  to  raiM  a  aum  of 

£1,000  and  n  sum  of  £400  claimed  to  be  charged 
upon  certain  lands  called  Crumlin  and  Cioucani. 
The  ease  relied  on  waa  as  follows : — 

That  b;  indentare  of  mortgage,  bearing  date  the 
ds;  of  May,  1796,  and  made  between  Stephen 
BUke  of  the  one  part,  and  Joseph  Callinao  of  the 
other  part,  tbe  said  Stephen  Blake,  in  considera- 
tioo  of  tbe  sum  of  £1,000,  conveyed  to  the  said 
Joiepb  tbe  said  lands  of  Crumlin  and  Cloncum, 
together  whh  certain  other  la^ds,  not  the  subject 
matter  the  suit,  by  way  of  mortgage,  to  secure 
ptyment  of  the  said  sum  of  £1,000. 

Tbat  tbe  said  Stephen  Blake  and  Robert  Blake, 
Km  brother,  jointly  exeonted  thdr  bond  and  war- 
nut  for  confessing  jodgment  thmoa,  in  the  penal 
nm  of  £2,000,  with  interest  thereon. 

That  the  said  indenture  of  mortgage  waa  duly 
r^stered  on  the  IStb  day  of  June,  1796. 

That  in  Trinity  Term,  1796,  separate  judgments 
were  obtained  against  the  said  Stephen  and  Robert 
Btdce,  and  that  tbe  judgment  obtained  against 
Robert  was  redodieted  in  Michaelmas  Term,  1B83. 

That  tbe  said  Stephen  Blake  died  some  time  in 
the  year  1813,  unmarried  and  intestate,  leaving  his 
brother  Robert  his  heir-at-law,  him  surviving,  who, 
immediately  after  the  death  of  Stephen,  entered 
into  possearion  of  all  bis  real  property,  indosive  of 
Crumlin  and  Cloncum,  and  continued  in  possession 
thereof  to  the  time  of  his  death. 

TbatJoaeph  Callinu  died  on  the  8th  day  of 
Fefaraary,  181S*  having  first  duly  made  his  will, 
dated  tbe  6tli  day  of  September,  1807,  and,  after 
certain  speoiflo  bequests^  devised  the  re^ne  ai 
kia  properly  to'  his  son  John,  and  app<dnted  hia 
brother,  John  CalUnan,  and  Frands  Farrell  execu- 
lora  thcmof,  by  whom  same  was  duly  proved. 

That  John  Callinan  attained  his  full  age  some 
time  in  the  year  1817,  and  became  entitled  to  tbe 
mooej-B  secured  by  said  indenture  of  mortgage. 

That  Robert  Blake  was  liable  to  pay  said  debt, 
out  only  as  joint  obligor  in  the  said  bond,  but 
because,  as  heir-at-law  of  Stephen,  he  applied  to 
his  own  use  tbe  rents  and  profits  of  Stephen's  real 
etuie,  from  the  time  of  bis  death  in  1813,  till  the 
}ear  1B19,  when  the  said  Uobert  died. 

Tbat  on  tbe  Stith  day  of  November,  1817,  the 
said  Robert  Blake  wrote  to  C  J.  Moore,  the  soli- 
citw  fur  the  said  Jolm  Callinan,  the  foHowing 
letter:— 

"Sir, — I  WD  this  day  favoured  with  yoar  letter 
oi  yesterday's  date.  I  wrote  to  Mr.  John  Callinan 
on  the  2nd  instant,  that  I  had  about  220  acres  of 
good  land  out  of  lease,  which  I  would  agree  to 
•ell  him  to  discharge  his  mortgage,  and  take  his 
security  for  tbe  balaboe;  and  that  the  bnsioess 
might  be  settled  without  tbe  expense  of  fore- 


closing, and  that  tbe  value  might  be  left  to  two 
gentlemen  of  nnderstanding.  This  I  am  ready  to 
do  at  any  time.   I  am,  Sir,  your  obedient  servant, 

RoBBRT  Blaxs." 

That  tbe  purchase  or  sale  proposed  by  said  letter 
never  took  effect,  and  the  mortgage  debt  remaining 
unpaid  on  the  Snd  day  of  June,  1816^  John  Cal- 
linan, the  deviaee,  and  Francis  FarrdI,  the  sur- 
viving executor  df  the  will  vS  Joseph  Callinan, 
filed  thdr  bill  of  foredosure  against  the  said 
Robert  Blake,  who,  having  neglected  to  appear 
and  answer,  process  to  a  sergeaot-at-erms  was 
entered  against  him  ;  and,  by  order  of  tbe  I6th  of 
December,  1818,  it  was  rderred  to  one  of  tbe 
Masters  to  appoint  a  receiver. 

That  process  to  a  sequestration  was  carried  on 
against  the  said  Robert  Blake,  and  sdd  cause  was 
about  to  be  heard  when  the  said  Robert  Blake 
died,  about  the  6tb  day  of  February,  1819,  whereby 
said  suit  became  abated. 

Tbat  tbe  said  Robert  Blake  made  his  will,  duly 
executed  for  passing  real  estates,  and  after  reciting 
that  he  waa  seized  of  the  lands  of  Crumlin,  be 
apedfipally  devised  same,  and  the  will  proceeded 
in  the  words  following : — "  I  give,  devis^  and 
bequeath  my  said  estates  Cloncum  and  Grange, 
with  all  rights,  &&,  onto  my  sister-tn-law.  Mm. 
Jane  Blake^  for  and  during  the  term  of  her  naturnl 
life,  subject  to  all  my  just  debts,  legacies,  and 
funeral  expenses,  and  after  her  death,  to  such  of 
her  children,  in  such  proportion  as  she,  by  any 
deed  or  will  by  her  duly  executed,  shall  limit, 
direct,  or  appoint,  and  for  want  of  such  appoint* 
ment,  I  order  that  the  issues  and  profits  arising 
therefrom  may  be  divided,  share  and  share  alike, 
among  all  her  children,  male  and  female,  save  only 
Mrs.  Mills,  who  has  been  already  provided  for ; 
and  whereas  George  M'Euti^gart  holds  my  secu- 
rity for  £300,  for  which  I  never  received  any  valu^ 
I  think  it  but  right  to  declare  tbat  it  was  my  inten- 
tion to  resist  the  payment  thereof  and  ooMe- 
quently  I  do  not  oonoeive  it  to  be  a  demand  that 
comes  under  tbe  term  of  my  just  debts."  And, 
after  certain  spedftc  bequests,  the  testator  be- 
qoeathed  all  his  personal  property,  tiC  every  nature 
and  kind  whatsoever,  unto  bis  sister-in-law,  the 
said  Mrs.  Jane  Blake,  the  better  to  enable  her  to 
pay  all  his  debts,  legades,  and  funeral  expenses ; 
and  he  appointed  the  said  Mrs.  Jane  Blake,  tbe  Rev. 
Robt  Marsh,  and  Paul  Dolphin  executors  of  his  will. 
Tbat  the  said  Robert  Blake  died  without  having 
altered  or  revoked  his  will,  which  was,  on  the 
8th  of  February,  1820,  proved  by  Mrs.  Jane  Blake 
alone,  the  other  executors  having  renounced  pro- 
bate. That  the  said  Jane  Blalte  and  her  second  son, 
Stephen,  having  notice  of  said  mortgage  debt,  by 
indenture  datM  tbe  28th  day  of  October,  181v, 
appointed  to  the  said  Stephen  the  said  lands  of 
Cloncum  and  Grange,  after  her  death ;  and  by  tbe 
said  indenture,  Stephen  covenanted  to  indemnify 
her  from  all  cliarges  affecting  said  lands,  and  par- 
ticularly from  said  mortosge  debt,  and  that  said 
deed  was  not  registered  tBl  July,  1842. 

That  in  the  year  1819,  Stephen  Blake  inter- 
married with  Jane  Creigfaton,  and  by  indenture  of 
miirringe  settlement,  dated  the  4th  day  of  Deceiu- 
bcr,  181 'J,  the  said  landsof  Cloncum,  amongst  others, 
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irere»  anl^ect  to  the  debts  loheduled  in  said  deed, 
and  to  the  life  intmst  of  the  said  Jaoe  Blake,  and 
to  a  jointure  for  the  said  Jane  Cnnghton,  con- 
veyed to  the  use  of  the  said  Stephen  for  life, 
remainder  to  the  ehitdren  as  Stephen  should  ap- 
point, and  in  default,  to  the  children  equally. 

That  Peter  Blake,  a  defendant,  was  the  eldeit 
son  and  heir-at-law  of  G.  E.  Blake,  who  died  in 
1842,  and  who  was  the  heir-at-law  of  Robert 
Blake,  the  testator,  and  of  Stephen,  the  mortgagor. 

That  by  deed,  dated  the  5th  of  May,  1819,  a 
judgment  of  Trinity  Term,  1808,  obtained  by  John 
Montgomery  against  the  said  Stephen  Blake,  for 
the  penal  sum  of  £400,  was  assigt'ied  to  the  said 
John  Callinan.  That  in  the  year  1773,  one  Clare 
(Svile  obtained  a  judgment  against  Patrick  Blake, 
the  father  of  Stephen,  the  mortgagor,  and  Robert 
Blake,  the  testator ;  and  tluit  same  became  vested 
in  Edward  Callinan,  who,  in  the  year  1818,  issued 
an  el^t  on  foot  thereof,  and  haTing  obtained  a 
finding,  brought  an  ejectment  against  the  stud  lands 
of  Cloncnm  }  and,  having  obtained  judgment  in 
the  year  1819,  an  habere  was  executed,  putting  him 
in  possession  of  one  moiety  thereof,  and  that  he 
conlinned  in  possession  of  same  and  received  the 
rents  thereof  till  the  time  of  his  decease,  and  that 
Celia  Callinan,  his  administratrix,  continued  in 
possession  thereof  for  several  years,  till  her  demand 
was  paid  off.  That  iu  the  year  1820  a  bill  of 
revivor  was  filed  in  the  cause  of  Callinan  v.  Blake, 
that  same  having  become  abated  by  the  death  of 
Edward  Callinan,  the  eiegit  creditor,  a  bill  of 
revivor  was  filed  in  1825,  to  which  Giles  E.  Blake 
appeared — that  on  the  Slst  of  December,  same 
year,  G.  E.  Blake  became  an  insolvent,  and  the 
Slut  again  abated.  Thia  was  the  last  proceeding  in 
that  cause.  That  in  the  year  1 825,  Thomas  Sey- 
mour, a  judgment  creditor  of  the  said  Robert 
Blake,  and  C^les  E.  Blake,  filed  his  bill  to  recover 
the  amount  of  his  claim,  and  a  receiver  was  ap- 
p<rinted  in  the  suit  of  Seymour  v.  Blake,  who  con- 
tinued in  possession  for  several  years.  That  Joseph 
Burke,  a  creditor  of  the  said  Robert  Blake,  in 
respect  of  a  judgment  of  1810,  in  the  year  1888 
obtained  an  •  order  for  the  extension  of  said  re- 
ceiver. That  in  the  year  1832  John  Callinan  died, 
and  in  1835  his  widow,  one  of  the  plaintiffs  in  the 
present  suit,  obtained  administration  to  him,  and 
also  in  the  year  1838  she  obtained  administration 
de  boniM  non  to  Joseph,  the  mortgagee.  That  on 
the  20th  day  of  November,  1843,  an  application  was 
made  to  the  Master  of  the  Rolls  for  liberty  to  pro- 
ceed in  the  cause  of  Callinan  v.  Blake,*  notwith- 
•tanding  the  81st  General  Order  of  1843,  and 
same  having  been  reflued,  and  upon  appeal  to  the 
Lord  Chancellor  this  decision  was  confirmed.  The 
lull  prayed  that  the  will  of  Robert  Blake  might  be 
established  against  the  defendant,  Peter  Bldce,  and 
the  trusts  thereof  carried  into  effect — that  an  ac- 
count might  be  taken  of  the  sum  due  on  foot  of 
the  mortgage  and  judgment,  and  an  account  of  the 
real  assets  of  Stephen  received  by  Robert,  the  tes- 
tator, and  of  the  amount  to  which  be  was,  at  the 
time  of  bis  death,  a  debtor  to  the  real  assets  of 
Stephen,  and  as  such,  boond  to  dischai|^  the  judg- 

*  8<s  ease  rsportwl  6  I.  E.  B,  p.  100,  and  86S. 


ment  of  1808,  and  a  sale.  The  bitt  »„  tik«  m 
confeuo  against  the  defendant,  Jane  Blake,  andon 
her  death  was  revived  against  her  execntor.  The  bill 
was  resisted  by  the  heir-at-law,  on  the  groond  thit 
his  father,  on  the  death  of  Robert,  took  ponenioo 
of  the  said  lands,  adverse  to  all  the  worid,  tin  enln 
was  proved  in  the  cause;  and  he  aim  relied 
the  Statute  of  Limitations.  He  relied,  further 
that  Robert  was  tenant  for  life,  end  bad  m  po*er 
to  make  a  will ;  but  this  point  was  not  preaed  in 
argument,  nor  proved.  Stephen  Blake  ud  bii 
wife  admitted  notice  of  the  will,  and  of  the  mt- 
gage  for  £1,000  and  judgments  a^enl,  ind  ^ 
of  the  judgments  of  18<^,  at  the  time  of  the  u. 
pmntment  and  marria^  settlement ;  and  n  t 
schedule  to  the  latter,  those  debts  wsre  ■■iifdiJtd^ 
snl^ect  to  which  the  lands  were  conveyed  t«  ihs 
trustees  of  the  settlement.  They  indsied,  farther, 
that  the  tnisc  in  the  will,  if.  created  at  aUivag^ 
for  the  life  of  Jane  Blak&  ^ 

J7.  W.  Gfrem,  Q.  CW  Cftrufjon,  Q.C,  Jfr. 
Hick^y  and  Mr,  DmAuf  for  tiie  pisiittifl; 
on  the  trust  in  the  will  as  taking  the  demuid  om 
of  the  Statute  of  limitations,  and  ated  DiSm  r 
OrwM  (3  1.  E.  Rep.  70) ;  Jon€$  v.  ScM  (I  Ron! 
and  M.  S55) ;  Hunt  v.  Bateman  (10  L  L  Rep. 
360) ;  Commiinoneri  of  ChaHtaUe  Dotutumi  t. 
WybranU  ^Jur.&  LaU  182  »  Sc.  7  I.  E.R.580) 
B'ailgy  V.  Eketu  (7  Ves.  323);  Sham  r.  Bmtr 
(1  Keen.  577);  Y<mwv.  Lord  WaterparknS^ 
a02)i  IIargreav«»y.Mitehea(6  Mad.826);%u 
V.  Got*  (2  Sch.  &  Lef.  107) ;  Surke  v.  Jam  {i  \a. 
&  B.2S6)  ;  Morse  v.  LangAam  (stated  in  judgment 
of  Bftrke  v^Jonn,  2  V.  &  Bea.)  i  CnOny.  (kiln 
(3  Beav.  1),  as  to  the  fact,  that  the  poMenias  bj 
the  reoraver  was  inoonsistent  with  the  idvine  diin 
of  Peter  Blake^  Gretihu  v.  AdtUriof  a  Swi.  &7iy, 
KdUH  T.  £«%(5  L  E.  R.  34)1  AU^^.Skm 
(1  Sch.  &  LelT  243-262) ;  BQiett  r.  ifmyan 
(2  Barnard,  78) ;  WaVcitr  v.  SmaMmtd  (A^ 
676) ;  Shephord  v.  Lutieidu  (8  Ves.  86). 

Attorneif-Generat,  F.  Fiizgemld,  Q.C^  uiF. 
Meagher  for  the  defendant — Peter  Btske— leticd 
upon  the  adverse  entry  of  G*  E.  Blskeand  tbeiU- 
tute  of  Idinttations,  and  contended  that  there  wu 
not  such  a  trust  created  by  the  will  s<  would  tike 
the  case  out  of  the  statute,  and  ralied  opoo  tbe  c»ei 
of  Knox  V.  K^ajf  (6  I.  E.  Rep.  279);  Hurnmi. 
Dwgnan  (2  Dr.  &  W.  295)  ;  ^i^v.i:<%(9Dr. 
&  W.  48)  ;  Francis  v.  Grooer  (5  Hare^  19);  But 
V.  Bateman  (10  L  E.  R.  366> 

Breweter,  Q.C^  and  Mr.  DamdBm^Hjt^ 
children  ctf  Stephen  Blake,  contendsd  that  the  tmt 
in  the  will  was  only  implied,  and  did  noteooa 
within  the  exceptions  contained  m  tbe  astute, 
Sunt  V.  Bateman  (judgment  of  Lefroy,  B.);  Yvag 
V.  Wikon  (10  1.  E.  R.  10);  Zavjoa  v.  Ltum 
(3  Bro.  P.  Cas.  424);  Hamilton  v.  War1igii\tt. 
Jun.  62) ;  Bauett  v.  Perdval  ( 1  Cox  i!68) ;  Mp 
V.  Evdyn  (2  P.  W.  664)  ;  Barrjf  v.  Harian 
(1  Jones  Slid  Lat.475). 

Mr.  Biackham  and  Mr.  P.  Blake  appani  for 
other  pnrties. 

LoBD  Chancbllor. — In  thiscas^  Loreiuoaoii 
Ellen  Dundas  seek  relief  as  creditors  of  a  persoo 
named  Robert  Blake,  and  their  bill  ii  liM  u 
establiih  the  trnsta  «f  his  will  agaiatt  ha  faeiM^ 
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hw,  Peter  Blake,  aod  others,  and  prays  an  account 
in  respect  of  a  mortgage  and  two  judgments 
vested  in  the  pkintifis.  The  mortgage  bears  date 
the  S&th  day  of  May,  1796*  with  vhioh  one  of  the 
ja4pwDt*  collateral  t  and  the  second  judgment 
is  of  Trinity  Term,  1808.  It  appears  that  in 
the  year  1796,  Stephen  Blake,  the  brother  of 
Bobeit*  being  seiied  in  fee  of  the  lands  of  Clon- 
com,  noitgi^;ed  same  to  Joseph  CalHiun  for  the 
mmof  £lfiWi  and  on  that  occasion  two  bmds 
were  paved — one  by  Stephen,  the  mortgagor,  and 
the  other  by  Robert,  whose  will  this  suit  seeks  to 
estsblisb-— on  which  judgments  were  entered  in 
Trinity  Term,  1796.  lu  the  year  1833,  the  judgment 
sgninst  R(rf>ert  was  redocketed ;  with  respect  to  the 
jadgment  against  Stephen,  and  the  mortgage ;  no 
clsim  is  now  made  on  them,  and  the  Statute  of  Limi- 
tations is  conceded  to  be  a  bar  to  both.  The  judg- 
tnent  against  Eobert  was  given  as  collateral  security 
to  the  mortgage  and  that  is  the  first  security  c^pon 
wbicfa  the  iHaintiff's  claim  is  rested.  The  second 
jiMlgneot  is  of  Trinity  Term,  1808,  not  against 
Rutot,  but  against  Stephen ;  and  that  claim  is 
TWted  on  th8.groand»  that  Robwt  having  snoeeeded 
10  the  real  aataies  of  Stephen,  which  were  real 
iBett,  Robert  is  liable  to  the  extent  of  those 
teal  assets.  That*  I  thmk*  is  the  poaUion  of  the 
pardes.  The  defendants  are  of  two  classes — those 
persoos  deriving,  under  the  wilt  of  Robert  Blake 
and  tiiose  dahning  by  a  title  adverse  to  that  will. 
As  i  before  said,  it  is  admitted  that  the  mortgage 
of  1796  is  barred  by  the  40th  section  of  the  3  &  4 
Win.  4,  c.  27  ;  and  by  the  effect  of  the  Redocket' 
tog  Act  the  judgment  against  Stephen  is  also 
bured ;  sod  the  case  upon  the  jadgment  which 
was  redocketed,  in  1833,  against  Ilobert,  is  not 
rested  upon  that,  but  the  plaintiffs  claim  relief 
solely  under  the  trusts  of  his  will,  when  that  wilt 
was  made,  and  at  the  time  of  his  death,  it  being  a 
subsisting  demand.  And  as  to  the  judgment  of 
1 808,  no  relief  e*  directo  is  claimed  s  but  it  is  alleged 
tbst  Robert  was  a  debtor  to  ^e  real  estate  of 
Si^dien.  Tha  defendaDts  are  the  persons  daiming 
the  estate  uider  tlie  devise  in  the  wiU.  Mrs.  Jane 
Blake,  the  teoant  for  life,  is  now  dead,  and  so  is 
her  SOD,  St^ben — bis  children  are  entided  in  re- 
oiaiiider,  and  form  one  class  of  defendants.  The 
other  principal  defenduit,  Peter  Blake,  is  in  a 
peculiar  po^on :  he  is  the  heir-at-law  of  G.  E 
liUke,  who  was  heir-at-law  of  Stephen  and  Robert, 
and  clainia  by  the  title  of  adverse  possession.  He 
has  sheiFO  an  actual  entry  by  his  father,  G.  £.  Blake, 
upon  the  death  of  Robert,  nearly  thirty  years  ago ; 
and  if  bis  rights  be  well  founded,  they  will  exclude, 
the  plainti^'  claim.  An  important  question  also 
aiis«8  between  Peter  Blake  and  the  other  defend- 
ants. The  plaintifis  liava  relied  on  certain  pro* 
ceedingi  by  creditors  of  Robert  as  taking  the  pos- 
cessioQ  from  G.  £.  Blake,  and  thus  preventing  the 
dfect  of  the  statute.  Without  expressing  any  opi- 
nioo  npim  that,  the  Impwtnat  question  now  i^ 
whether,  upon  a  tnll  filed  in  1846,  tbft  plaiatifis 
can  sustain  their  olaim,  even  supposing  the  deviaeea 
noder  the  will  to  have  remained  in  possession  since 
1819-  [His  hnrdship  here  read  the  will.]  It  is 
argaed  that  by  this  will  the  debts  of  Robert  Blake 
are  charged  npon  his  real  estate  and  no  doubt 


they  are  so.  It  is  also  argued,  that  a  trust  is  cast 
upon  the  devisees,  and  that  they  have  beuome 
trustees  for  the  payment  of  the  debts— that  such 
trusts  do  not  come  within  the  40th  section  of  the 
Statute  of  Limitations,  or,  the  case  being  that  of 
trustee  and  castes'  que  tnat,  are  within  the  sav- 
ii^  contained  in  the  25th  sectioo  of  the  same 
statute.  Although  not  many  cases  have  been  de- 
cided upon  ^e  effect  of  a  trust  in  a  will  since  tha 
passing  of  the  act,  the  dedsions  have  given  rise 
to  some  difficulty.  Primd  Jade  the  caae  comes 
within  the  simple  words  of  the  40tb  sectipn,  which 
applies  to  all  sums  of  money  charged  on  lands 
where  a  present  right  to  receive  same  accrued  more 
than  twenty  years  before  to  a  person  capable  of 
giving  a  discharge ;  and  prtmd  7&cm  this  demand 
is  not  within  the  25th  section ;  this  not  being  a 
demand  for  land  or  rent,  or  what  can  be  regarded 
as  land  or  rent.  It  would  thus  seem  to  come 
within  the  plain  words  of  the  40th  section,  if  no 
case  had  been  decided  on  the  point  The  plaintiffSi 
however,  insist  that  they  are  entitled  to  recover  on 
this  ground,  that  tbe  cha^  in  the  will  creates  a 
trust,  and  therefore  the  daim  is  not  within  the 
operation  of  the  40th  section,  m  is  witliin  the  saving 
of  the  a5th-4hat  by  the  estabUahed  operation  of 
'  the  doctrine  of  trusts,  tliis  demand  ia  to  be  oonsi- 
I  dered  aa  one  which  no  lapse  of  time  can  afiect,  and 
iHiich  cannot  be  barred  by  the  statute.  In  con- 
sidering this  question,  I  think  the  decisions  which 
'  would  seem  to  shew  that  such  a  demand  as  the 
{  present  would  not  be  barred  by  tbe  old  Statute  of 
I  Limitations,  have  little  or  no  application  to  the 
question  which  now  arises.  The  40th  section  ctf 
!  the  late  statute  contains  no  exception  in  favour  of 
'  such  a  claim ;  on  the  contrary,  it  would  seem  to 
be  framed  for  the  purpose  of  discouraging  stale 
demands,  and  to  relieve  the  possessors  of  land  from 
them.  I  see  nothing  in  the  words  of  the  act,  nor 
in  its  policy,  which  excepts  this  daim  from  its 
operation.  It  remains,  therefore,  to  be  considered 
how  far,  upon  the  authority  trf  the  dedded  cases, 
tbis  denumd  can  be  sustained;  and  upon  this  part 
of  the  case,  I  am  relieved  tnm  a  great  deal  of 
embarrassment  by  the  recent  judgment  of  Uie  Court 
of  Exchequer  in  the  case  ot  Hunt  t.  BcUeman  t 
and  I  think,  from  the  expressionB  used  by  the 
learned  judges,  I  am  warranted  in  saying  that  if 
the  present  case  was  before  tfaem,  they  would  have 
considered  the  plaintifis'  demand  to  have  been 
barred.  In  that  case,  there  was  a  trust  for  pay- 
!  ment  of  tbe  debts  of  the  testator,  who  devised  to 
'  trustees  for  the  purpose  of  their  payment,  and  the 
'  court  held  that  the  trustees  took  tbe  estate  for  that 
purpose,  and  stood  between  the  estate  and  the 
creditors.  The  Chief  Baroo  says  in  his  judgment, 
in  page  366,  "  the  question  involves  two  conudera- 
tions ;  first,  whether  when  money  is  secured  upon 
land  by  means  of  an  express  trust  for  its  payment, 
the  Statute  of  Limitations  ban  tbe  claim  to  the 
money  so  long  as  the  trust  is  sobsbting ;  secondly, 
whether  in  this  case  such  a  trust  waa  craated  by 
the  will,  &c  in  fkvonr  of  the  creditor^  and  if  so, 
whether  that  trust  waa  subusting  at  the  time  of 
the  sale  by  whidi  this  ftand  was  redixed."  Tbe  Chief 
Baron  then  proceeds  to  consider  whether  the  trust 
fur  raising  money  was,  or  not,  within  the  25th  sec- 
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tion ;  but  he  considen  that  quettion  closed  by 
ButlnrHy*  and  that  the  statute  did  uot  apply  where 
the  relation  of  trastee>  and  on/w  gne  trutU  existed 
hetween  the  owner  of  the  estate  and  the  owner  of 
the  charge.  He  then  says  the  next  qaestion  is, 
whether,  between  the  person  entitled  to  the  debt 
and  the  person  representing  the  estate  devised, 
the  relation  of  trustee  and  ceitui  gus  trutt  sub- 
sisted ;  and,  after  considering  the  whole  context  of 
the  will,  he  ssys,  "I  think  it  is  quite  elenr  the 
trustees  took  the  legal  estate  in  the  lands,"  and 
that  the  case  whs  not  affected  by  the  decisions  in 
Hturhet  v*K^fyt  Harriwn  v.  Duigenant  snd  Francia 
T.  Grooar  ;  and*  in  the  conclusion  of  his  judgment, 
he  says,  **it  may  be  well  to  add,  that  we  concur 
in  the  dedsions  of  Harrtton  v.  Duigman^  Hughet 
T.  Kdfyt  and  ^ninew  v.  Orowr,  ruling  that  a 
charge  and  a  devise  to  a  person  for  his  own  benefit, 
sulgect  to  that  charge,  is  not  enongbt  without 
more,  to  create  ■  trust  which  prevents  the  bar  of 
the  Statute  of  Limitations ;  and  oar  jndgmeot  in 
this  case  involves  do  assent  to  the  proposluon,  that 
if  the  right  of  the  trustee  to  the  estate  devised  to 
him,  in  trust,  were  barred  by  the  Statute  of  Limi- 
tations, the  cestui  que  trust  of  the  charge  could 
successfully  rely  upon  the  trust  for  the  purpose  of 
recovering  it  out  of  the  lands."  Baron  Fenne- 
fnther,  in  his  judgment,  (page  380)  says,  "  The 
principle  which  appears  to  me  to  be  extracted  from 
the  cases  seems  to  be  this,  that  charges  upon  lands 
in  the  hands  of  the  benefldal  owner  of  the  estate, 
are  not  within  the  meaning  of  the  exception  in 
that  statute.'*  And  in  another  part  of  his  judg- 
nwnt  he  saysi  *<  It  is  quite  a  dlffisrent  case  if  the 
higal  estate  is  nai  vested  in  a  tniBtee."  These  two 
judgments  are  express  declarations  on  the  point  in 
question,  that  a  mere  ehai^  on  an  estate  in  the 
hands  of  the  beneficial  owner,  would  not  constitute 
a  trust.  In  all  the  cases  in  Eoglnnd,  and  before 
Sir  E.  Sugden,  in  which  it  wss  held  thnt  the 
demand  was  not  barred,  there  were  trustees  ap- 
pointed, and  the  estate  of  the  trustees  wns  not 
barred,  as  in  Young  v.  Lord  Waterpark,  Blair  v. 
Ifvgmt,  and  Commissioner*  of  CharittUtle  Dona- 
tions V.  W^rants.  It  may  be  said  of  the  case  of 
Hunt  V.  SatemaUf  that  the  opinions  expressed  by 
tlie  judges  were  upon  the  words  of  the  will,  and 
should  not  be  considered  as  an  autliority,  unless  in 
similar  cases.  I  shall  now*  theref(H«,  consider  the 
other  autliortties  upon  the  point  The  opinion 
thrown  out  by  tbe  Vice-Chancellor  in  the  case  of 
Lord  St,  John  v.  Boughton  (9  Sim.  p.  323),  would 
have  been  a  strong  authority  agidnst  the  plaintiffi,  but 
that  it  was  dedded  on  oOtet  grounds.  There  was 
an  acknowledgment  to  take  the  case  out  of  the 
statute.  The  first  case  in  Ireland  after  the  statute 
was  Keify  v.  Kdfy  (6  L.  Reo.  N.  S.)»  in  which  there 
was  also  an  acknowledgment,  but  there^  no  doubt. 
Sir  M.  CyLoghlen  seems  to  ise  of  n  different  opinion 
from  the  Vioe-Chancellor  in  Loi-d  St,  John  v. 
Bo9^hton,  and  states  as  the  groonds  of  his  dedrion 
that  the  trust  took  tbe  case  out  of  the  operation  of 
the  statute,  and  rests  his  judgment  upon  the  ded- 
aions  in  Scott  w.  Scott,  and  PbUUppo  v.  MuiMiirngs  ; 
tlie  former  of  which  was  afterwards  reversed  by 
the  House  of  Lords.  The  case  of  iMMim  v.  Onus 
(8  I.  £.  K.  70)  was  also  mitcb  relied  on  by  tbe 


plaintifik,  and  the  general  pfopoikioB  ssitstsdia 
the  maivinal  not^  would  seem  to  sutun  thw 
view.  But,  on  examiniog  that  ease,  itsbooldbe 
borne  in  mind,  that  tbe  devise  tbe  propirtv  mu 
subject  to  the  payment  of  the  testatoiV  dtbta. 
which  he  directed  to  be  paid  m  the  Jim  iaMuut 
and  the  devisees  were  n<rt,  therefore,  to  take  in! 
thing  till  that  direction  was  perfomed;  andl^ 
Pluoket  (in  page  79)  rests  his  jadgmsot  oa  dMt 
( ircumalance.  There,  also^  tbe  property  iw 
the  jurisdiction  of  the  court;  a  receiver  hid  btci 
Appointed,  and  the  question  arose  u  to  i  nm^ 
which  was  then  in  court.  In  the  case  of  Knoxt 
KeUy  (6  I.  E.  Rep.),  which  was  that  of  a  ImJ 
chorged  on  land,  the  Master  of  the  ReUi 
present  Lord  Cl^ef  Justice)  eotertabed  do  finW 
doubt  of  the  authority  of  the  decisions  in  KSm  t. 
Kelly  and  Dillon  v.  Cruise,  nd  eertaialy  did  not 
consider  tbe  quasticm  set^ed  by  tbe  opo^eK. 
pressed  in  those  casesk  It  is  imposiU^  tonaj 
his  able  and  convincing  jodgnent  without 
at  the  oonclusioD  that  it  was  impesiaile,  ipjini 
the  strong  words  of  the  statute^  to  hold  thit  tht 
demand  was  not  barred.  Aftw  a  review  of  iH 
the  cases,  I  do  not  counder  tbst  a  derin^ 
ject  to  tbe  paymoit  cX  debts  will  ooeititote  tht 

devisee  a  trustee^  luHarrimMy,Du^[tim,  'iiwm 
held  that  it  would  not ;  also  hi  Htf^  t.  jj^ 
and  in  Francis  v.  Graver.  In  Barrittm  r.Dwtem 
(2  Dr.  &  W.)  Sir  E.  Sugden  says,  •*  Oa  thtpiMif 
tbe  plaintiA,  it  Is  aivued,  that  the  cibct  iftht 
deed  of  conveyance  c£  1831  was  to  create  s  traR 
in  favour  of  Bryan  Kyne.  I  am  dearly  of  o^mss 
there  was  no  trust  OTeiAed;  there waiia obfip. 
tton  imposed  on  tbe  purahassr  v^ieb  lUi  taa^ 
would  enforce."  In  Hv^hes  v. Kdi^ ^bt.k War. 
489),  he  says,  '*  there  was  an  oU^Mmm  ininitd, 
but  no  trust  created."  There  was  no  rd«ioi  of 
trustee  and  cestm  qvu  Irawf  to  take  tbe  esse  out  of 
tlie  operation  of  the  statute ;  and  in  Prtoait  t. 
Grover  (5  Hare,  39),  where  the  qeestioo  stok  os 
a  wilt  which  charged  the  annuity  expresilj  od  lisd, 
and  not,  as  here,  by  implication,  it  *nu  bdd  that 
the  devisee  was  not  a  trustee  within  tbe  2Stk  ik- 
tion,  or  otherwise ;  and  io  page  49  tbe  Vioe-Chio. 
cellor  says,  <'  I  have  no  doubt  as  to  the  oocMroetioB 
of  the  42nd  section  of  the  act.  Ttie  pmcnt  cm 
is  one  of  land  devised  to  a  person,  not  apoo  (nut, 
but  subject  to,  and  chargeable  wUh,  an  aimuitj; 
and  the  question  is,  whetlier  the  beneficial  ovuer 
of  an  estate  etiarged  with  payment  of  as  smiuitT, 
under  a  will,  is  a  direct  trustee" — **  bat  tbii  ii'a 
devise  of  land  to  a  person  beneficially,  wl^  to  i 
charge  and  be  concludes  by  saying,  **  ndther  upon 
principle  nor  authority  can  this  be  ooosidcfsl  in 
express  trust  within  the  act.**  Unless  there  iianiP 
distinction  between  a  general  charge  of  debu  and 
a  charge  of  a  spedfic  sum,  the  case  of  Fnmat  t 
Grove}'  would  rule  the  present  case.  So  in  liie 
case  of  Gough  v.  Andreuts  (1  Coll.  C.  C.p.69), 
where  tliere  was  a  pre^istit^  charge  oo  cerUiB 
lands,  and  a  suljsequent  devise  of  those  lasdiaiid 
oth&r  real  estate,  **  subject  to  the  paymeat  of  tbs 
testator's  just  debts,  funeral  and  tsstsnientj^  ex- 
penses," it  was  held  that  the  words  of  tbe  will  were 
only  a  recognitiw  of  the  drU,  bat  did  not  creMe 
a  raarge  on  the  other  lands  io  favour  of  itj  sid  ii 
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tbow  CMM  wiwe  Courts  of  Equity  have  given 
etfect  to  durges  for  payment  cS  debts,  as  ia  BaU 
end  Barrit  (4  My.  &  Cr.  B67),  and  BoUey  v. 
EktM  (7  Ves.  322),  they  ooostitute  tbemselvea 
trostsM  to  carry  oat  the  iDtention  of  the  testator. 
Wbst  is  done,  is  done  io  aid,  not  in  oonsequeoce  of 
the  irill— the  oourt  carries  out  the  otgect  of  the  tes- 
titor— bat  does  not  create  the  charge}  and  entirely 
jo  acoordanoe  with  this  view,  are  the  (dwervationsw 
BsroD  Lefroy  in  Bwnt  v.  Btil»mm  (p.  SeS)^'*  In  my 
opiuoo,  tlie  fact  of  cfaai^^ng  a  sum  of  money  upon 
hnj,  Bdther  creates  an  express  tmst  within  the 
flMsaiBg  of  this  act,  nor,  if  it  did,  wonld  a  bill  to 
nto  it  cone  witlun  Um  provisions  of  the  25tb  sec- 
tion, raipeeting  exfrnss  truats  and  be  cites  the 
opinion  of  Lord  ^don  in  JBatfay  t.  EJntUt  yihmn 
be  isyi,  "  I  am  confldent  that  Lord  Thorlow's 
opbioa  was,  that  a  charge  is  a  devise  of  the  estate 
in  substance  and  effect,  pro  tantot  upon  trust  to 
pay  the  delits,** — and,  **  a  mere  charge  is  no  l^;al 
interest,"— '"it  ia  that  declaration  of  intention  on 
vliich  a  Court  of  Equity  will  fasten.**  And  Sir  £. 
Sogdeo,  in  3  Vend.  &  P.  160,  says,  *'  In  the  case  of 
a  cbai^  the  trust  arises  by  construction  of  Equity, 
wberess  in  the  case  cMT  a  conveyance  or  devise,  it 
is  produced  by  the  express  declaration  of  the 
party."  In  the  Commiuioner*  of  CkarUable  Dona- 
tmtr.Wybntntt  (2  loo,  &  L.191),  he(ri»erves,  ^in 
the  csM  of  the  AUwn^Omural  v.  Perm,  I  did 
not  decide  that  if  an  estate  be  devised  to  A.,  mb- 
ject  to  an  annuity  to  B.,  A.  is  a  trastee  fbr  B.;** 
sad,  in  the  latter  part  oi  Us  joc^ment,  he  says, 
"It  is  not  a  ease  in  wUdi  tbe  annnttiea  were  given 
to  trwtees  fat  the  charities,  and  the  eatate  itself, 
satijeet  to  the  anmuties,  was  given  to  otboa  bene- 
ficiatly.  If  that  case  should  arise,  it  would  be 
more  difficult  to  relieve.**  I  cannot  find  any  satis- 
factory authority  to  shew  that  a  devise  to  a  party 
beneficially,  subject  to  the  payment  of  debts,  creates 
the  relation  of  trustee  and  cuiui  que  trtut  between 
the  partiea,  so  as  to  take  the  case  out  of  the  opera- 
tion of  the  statute ;  even  in  the  case  where  there 
is  a  trust  under  tbe  25th  section,  it  may  be  found 
tiiat  the  Court  of  Exchequer  may  have  considered 
that  mora  settled  than  it  in  reality  is.  The  ail- 
ment that  the  statute  does  not  apply  where  there 
b  a  trust,  goes  loo  far;  tar  thus,  in  no  case  of: 
truat  can  a  debt  be  barred.  B^ng  of  opinion  tiiat 
thi«  d^  b  barved  by  tbe  operation  of  the  stahite, 
it  is  mnaeeaoBiy  for  me  to  give  any  0|^nioo  as  to 
the  admiisibilihr  «f  the  erideiice  tflndered  to  prove 
the  ddit  as  aiJmsting  In  1811,  or  on  the  case  of 
adverse  poaaession  made  by  the  heir-at-law,  against 
whom  I  dismiss  the  bill  with  costs,  but,  in  oouse- 
quence  of  the  conflict  of  authorities,  without  costs 
as  igainst  tite  devisees. 

TAsoBn  V.  HouiKa,  Good  0.  Holhss,  Hackktt 
V.  H0USK8,  0*KsKra  v.  Houua — Jan,  87. 

Sneral  Suit* — Staving  Proceedingt — Coat*  of 

DefmidanU—lAtMUtjf  of  Plaintiff  to. 
Where  there  are  several  credntor/  suits,  and  pro- 
ceedings  in  that  which  was  first  instituted  are 
stayed,  lUterty  being  given  to  the  plaint^  to  go  in 
under  the  decree  ubtainediH  a  si^fsequent  one  and 
yvuM  hit  dtmamd,  vulutliiig  hit  eoels  properfy 


and  neeeeaarify  incurred,  and  the  costs  of  the 
defendants  properly  and  mtcesear^  made  parties 
in  his  suit,  and  to  which  he  wouid  be  luAle,  the 
plttintW  is  personally  liable,  under  Uiis  order,  to 
pay  the  costs  of  such  defendantSt  who  are  not 
oUiged  to  wait  untd  fknde  are  realued  m  l6s 
ooMS  that  continues. 

This  was  an  appeal  from  an  order  of  the  Master 
of  the  Rolls  (ante,  p.  78).  Four  different  creditor^ 
suits  having  been  instituted  in  the  order  in  which 
they  appear  above,  and  a  decree  having  been  made 
in  the  fourth  cause,  by  order  of  the  23rd  of  June, 
1848,  it  was  ordered,  that  all  further  proceedings 
in  the  other  three  causes  should  be  stayed,  upon 
the  terms  of  the  plaintiffs  in  those  causes  respec- 
tively, being  at  liberty  to  come  in  and  prove,  under 
the  decree  in  the  cause  retained,  for  the  amount  of 
their  respective  demands,  together  with  their  costs 
properly  and  necessarily  incorred,  and  the  coats  of 
the  several  defendants  in  the  three  other  causes 
repectively,  properly  and  necessarily  made  parties 
in  those  causes  respectively,  and  to  whidi  the 

f»1aintiffii  In  those  causes  resoectively  would  be 
iable.  Means  0*Keef^  a  defendant  fai  the  canae 
of  Tangney  e.  Htdmea,  afterwards  applied  to  the 
plaintiC  Tangney,  for  the  paym«it  hts  taxed 
costs  in  that  suit,  who  refhsed  to  pay  them,  con- 
tending that  he  was  not  personally  liable  for  them 
under  the  order  of  the  2^  of  June,  and  that  the 
defendant  must  wait  until  a  fUnd  was  realised  under 
the  decree  in  the  cause  that  proceeded.  O'Keefe 
therenpon  applied  to  the  Master  of  the  Rolls  for 
an  order  for  payment  of  these  cost^  and  on  the 
12th  December,  1848,  the  Master  of  the  Rolls 
made  an  order  for  their  payment  within  a  weeic, 
deciding  that  the  plaintiff  was  personally  liable. 

Francis  Fitzgerald,  Q.C^tor  the  plaintiff. — The 
order  appealed  from  is  founded  on  two  decisions, 
Croker  v.  Copley  (2  Moll.  460),  and  LofHe  v. 
Forbes  (2  Ir.  £q.  443),  dedded  pn  the  authority 
of  tbe  first  case.  But  there  was  this  important 
difibrence  between  that  case  and  the  present ;  there, 
one  cause  was  in  the  Exchequer  and  the  other  in 
Chancery — here  they  are  both  in  Chancery  j  and 
the  Master  of  tbe  Rolls,  in  Croker  v.  Copley,  gave 
his  judgment  on  the  ground  that  the  defendant  had 
no  remedy  for  his  costs  in  the  Court  of  Exchequer, 
where  the  suit  was  retained,  and  that  consequently, 
unless  the  plaintiff  paid  them,  they  would  be  lost ; 
and  the  whole  of  the  judgment  shews  how  much 
he  felt  the  stringency  of  the  rule  he  was  pro- 
nouncing. There  is  also  this  other  difference,  that 
there  the  suit  stayed  waa  the  second  suit,  here  it  ia 
the  first.  In  Croker  v.  Coplm/  the  suit  stayed  was 
also  the  second  one.  The  Afaster  of  the  Rolls,  in 
that  case,  says,  "  Every  suitor  who  comes  here  for 
relief,  necessarily  makes  himself  liable  to  the  rule* 
and  practices  of  the  court.  One  <^  the  rules  is, 
that  where  two  anita  are  instituted,  and  a  deoee 
has  been  pronounced  in  one  of  them,  under  whi^ 
the  plaintiff  in  the  other  can  have  effectual  relirf, 
the  court  will  stay  the  proceedings  in  the  second 
cause,  and  oblige  the  plaintiff  to  prove  his  demand 
under  the  decree  in  the  first.**  Until  Croker  v. 
Caplev,  no  case  decided  that  the  plaintiff  in  a 
stayea  iult  diould  be  liable  penoaally,  to  pay  the 
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oobU  of  defaidanti.  Ii  it  poarible  to  itwtahi  the 
pr^odticn,  that  thoneh  a  lait  is  itayed  wlthoat 
the  de&alt  of  the  plaintiff,  whaterer  may  be  the 
priority  of  a  defendant,  and  whether  the  fund  be 
deficient  or  not,  you  should  give  him  the  firat  pay- 
ment out  of  the  fund.  There  h  no  authority  in 
the  Court  of  Exchequer  here,  or  in  England,  for 
this  order.  In  Crofit  v.  Poe  (3  Ir.  Eq.  151),  the 
decree  ordered  a  defendant  to  have  his  costs  against 
the  plaintilf,  and  the  plaintiff  to  have  them  over 
against  the  fund  i  and  it  was  held  that  the  costs 
were  given  against  the  plaintiff  only  as  an  ultimate 
security,  and  that  they  were  not  to  be  enforced 
against  him,  unlesa  It  appeared  that  there  were  no 
funds  in  the  cause  applicable  to  their  payment,  or 
that  the  plaintiff  was  guilty  of  laches  in  prose- 
cuting his  suit  Suppose  the  order  of  the  23rd  of 
June  had  been  in  Ibe  form  of  that  in  Crofts  v. 
Poe,  the  effect  would  have  been  that  the  relief 
against  the  plaintiff  would  have  been  aecondary, 
and  not  primary.  If  the  practice  of  the  Court  was 
to  make  the  plaintiff  liable  in  the  first  instance, 
vhy  was  not  the  order  of  June  in  that  form,  and 
what  was  the  necessity  of  having  a  second  motion 
Involving  additional  costs  ?  Where  is  the  jurisdic- 
tion of  uiis  court  to  award  costs  before  the  final 
bearing  and  disposal  of  the  case  ?  I  admit  it  may 
be  done  by  way  of  punishment,  where  there  has 
been  any  misconduct  on  the  part  of  the  plaintiff ; 
but  here  the  plaintiff  is  in  no  default :  the  suit  was 
stayed  against  his  wilif  and  it  is  sufficiently  plain 
that  in  the  ordinary  course  the  defendant,  to  get 
his  coats,  must  have  waited  for  a  decree  in  the 
stayed  suit,  and  if  Crofts  v.  Pos  be  an  authority, 
he  must  have  waited  farther  till  the  fund  waa 
realised.  Hall  v.  Bill  (5  Ir.  Eq.  R.)  ia  an  authority 
to  the  same  effect.  {Lord  (Monct^lor. — I  am  in- 
formed the  practice  is,  that  in  the  ordinary  decree 
where  the  plaintiff  ia  ordered  to  pay  a  defendant's 
costs,  and  to  have  them  over  against  the  fund,  the 
plaintiff  pays  them  at  once.  Has  the  court  juris- 
diction to  dispose  of  the  costs  of  e  suit  in  this 
manner  on  summary  motion  ? 

Gibbon  and  ChaUei-ton  for  the  defendant, 
O'Keefe,  who  obtained  the  order. — Where  a  plain- 
tiff files  his  bill  before  he  is  entitled  to  do  so,  be 
must  talie  the  consequences.  Here  the  bill  was 
filed  immediately  aAer  the  death  of  the  debtor, 
before  probate  was  taken  out,  and  while  there  was 
no  personal  representative ;  and  the  consequence 
13S  his  precipitation  is,  that  his  suit  was  properly 
stayed  by  another  person  who  had  obtained  a  prior 
decree.  It  is  admitted  on  the  other  side  that  all 
the  authoriUea  are  in  our  favour,  and  the  only 
difference  between  Croker  v.  dytl^t  and  Lt^Us  v. 
Forbes,  and  the  present  is,  that  in  our  case  toe  siut 
stayed  is  tlie  first  cause,  in  these  cases  they  were 
subsequent.  But  that  is  disposed  of  by  the  case  of 
Bill  V.  Avereil,  (6  L.  R.  N.  S.  21.)  On  principle, 
independently  of  authority,  this  order  should  be 
sustained.  The  defendant  looks  for  his  costs  of 
suit  to  his  OM'n  plaiuiiff,  who  is  liable  to  pay  them, 
if  the  defendant  has  been  improperly  made  a  party. 
And,  if  tlie  plaintiff  fails  to  go  on,  the  defendant 
has  a  right  to  dismiss  the  bill  for  want  of  prose- 
cution ;  but,  n  hen  a  suit  is  stayed,  he  cannot  do 


so,  if  the  costs  are  paid  by  the  pUiotiff.  Id  Cnktr 
Y.  Copley  the  bill  was  not  stayed  for  the  plustiri 
own  benefit.  As  to  the  question  of  hirdsliip,  the 
balance  Is  in  favour  of  the  defendant.  The  plaintiff 
comes  in  voluntarily,  tlie  defendant  iovolmitarilT 
The  order  ia  to  pay  these  costs,  which  the  pUhni 
is  properly  liable  to  pay.  If  the  defeDdant  is  hn. 
properly  made  a  party,  and  he  was  obVged  tovai 
till  the  plaintiff  files  his  charge,  if  there  Is  no  hni 
to  pay  it,  the  defendant  wonM  lose  hit  cojti 
fLotd  C^ianceller. — How  does  the  orier  pmride 
for  the  costs  of  ineumbranoee  which  srenotpiopeTi. 
payable  by  the  plaintiff.)  They  an  not  prand«| 
for  by  the  order.  Another  faarddrip  1%  tfai  Hke 
defendant  cannot  file  a  charge  except  throe^tlie 
medium  of  the  plaintiff  in  the  stayed  suit  (Itri 
Chanoeller. — The  next  question  is,  in  vltit 
the  defendant  is  entitled.)  He  is  other  t  sen 
party  on  account  of  titl^  and  Uie  plaiotirnnitin  i 
that  case  pay  him  his  coats,  and  have  them  mtr,  I 
or  he  is  the  heir  at  law  of  a  prior  mwtga^,  nboK 
costs  must  be  paid  by  the  fd^ntiff,  si  he  will  be 
obliged  to  redeem  him.  Unless  the  plumiff  ii 
personally  liable,  the  defendant  may  ncKr  ga 
these  costs,  although  tbey  may  be  all  paid  to 
plaintiff.  In  a  creditor'a  suit,  the  plsiatiff  doa  oat 
get  Iris  costs  unless  the  fund  readies  hii  dmui 
Gvav  V.  Crawford,  (I  Ir.  Eq.  274). 
McCyBojf  replied. 

Lord  'Chahcellor^— I  am  of  oi^xaa  Ait  dm 
order  should  be  affirmed.  I  think  die  proper  tq 
to  consider  this  petition  is  to  look  at  what  it  the 
positiMi  of  the  defendant  here,  whose  eoati  are  ia 
question,  and  what  would  have  bea  liii  r^ii » 
to  theae  coats,  if  the  cause  that  was  itRjed  eaoie  lo 
a  hearing.  It  is  plain  that  the  order  wouM  bnre 
been  that  these  costs  should  be  paid  b;  thepluutff, 
who  would  have  tliem  over  against  Aefiiad;  arthe 
plaintiff,  being  entitled  to  rMeem  ttie  defendint, 
and  failing  to  do  so,  he  would  have  been  boand  to 
pay  these  costs  without  having  tbem  orer.  That 
is  the  position  of  the  parties  if  the  eaose  bad  cone 
to  a  hearing.  Then  tlie  staying  order  in  this  cue 
is  the  same  in  effect  as  if  both  causes  had  come  to  i 
hearing,  and  as  if  an  order  had  been  made  in  one 
cause  staying  the  proceedings,  in  tiie  other  givmg 
the  parties  in  the  stayed  suit  all  the  adviatagei 
which  they  would  have  bad  if  the  suyed  cause  bd 
gone  on.  The  order  gives  the  plaintiff  a  right  lo 
prove  his  demand  Id  the  cause  that  proeeedi.  It 
alao  ghres  him  the  power  to  add  to  M>  demand  the 
costs  of  all  defbndants  properly  made  parties,  mA 
to  which  he  is  liable  ft  stops  short  of  so  actal 
order  on  the  plaintiff  to  pay  these  coM;  Ixtt 
the  manifest  intent  of  the  order  i%  that  the 

Plaintiff  is  to  pay  them,  and  to  have  theai  over, 
'here  ia  no  mode  of  giving  this  d^endaat  i  right 
to  costs  out  of  the  estate.  I  do  not  bot  apoa 
that  order  simply  as  a  staying  order,  but  is  sub- 
stantially a  decree  in  the  stayed  suit  Tbe  plain- 
tiff then  gains  a  decree  precisely  on  the  am 
terms  as  if  his  own  cause  went  to  a  hearing.  He 
is,  in  fact,  in  a  better  position  than  if  Ilist  tiui 
went  on,  for  he  gains  an  earlier  decree,  and  ii 
saved  from  the  payment  of  the  defeodant's  Kib«- 
quent  costs  {and  if  he  is  at  aB  injared,  he  has 


Digitized  by 


THE  IRISH  JURIST. 


127 


Unndf  to  blamfffiir  noit  pRMeMting  his  own  suit 
with  dfligowM  On  exunioalloD,  his  not  difltcolt 
to  oome  to  a  proper  oonobiiioii  In  this  case.  It 
ii  only  Mcking,  on  motion,  the  une  decree  that 
mnld  ffwituwly  be  made  i  and  t  think  tUs  order 
is  i%ht  in  point  of  fwm,  and  aeoording  to  prac- 
tice. I  think  it  is  a  jiut  order,  and  one  tiiat  con- 
fers DO  bardabip  on  the  plaintiff. 

Order  a^rmed. 

— ♦ — 

ROLLS  COURT. 
Shzklock  ti.  DuHKT.— i>ec.  2S>  1848. 

Dtrntumr  >  Ammtdmsnt^Guttt 

A  demurrer  not  hemmg  hem  aet  dmnjbr  argvimmtt 
wUhm  lA«  Hme  Umiiedt  was  eSowedt  purtvant 
ft)  A*  64A  General  Order;  plmmiff  moved  for 
Ubertm  to  amend  and  werve  new  eu^Kenae  agatnet 
the  Mmurring  defendants.  This  moHon  was 
refvsedf  the  costs  fff  the  demurrer  not  having 
hern  paid. 

Tbe  bill  in  this  case  was  filed  on  the  Slat  of  April* 
1847,  aod  on  the  20th  of  July  was  aineoded  on 
the  file,  by  at^iog  new  matter,  and  by  makiue 
J.  D.  Oliver,  T.  Disney,  Jan.,  R.  a  D.  Oliver,  and 
R.  A.  Disney  parties  thereto.  Notice  of  this 
ameodEDeut  was  served  on  R.  A.  Disney,  as  soli- 
ator  for  the  new  parties,  who  appeared  for  them, 
and  was  furnished  by  plaintiff's  solicitor  with  a 
copy  of  tbe  bill  which  purported  to  contain  the 
ameDdment,  but,  by  some  mistake,  was  incorrect. 
To  this  bill  the  new  defendants  demurred,  for  want 
of  equity,  and  the  same  not  having  been  set  down 
for  aigument  within  the  usual  time,  the  bill  was 
dismissed  with  costs  as  against  them,  under  the 
64th  General  Order.  These  costs  were  duly  taxed, 
bat  were  not  paid  when  tbe  present  motion  came 
OQ  to  be  heard. 

F.  Fitzgerald,  Q.C.,  on  the  part  of  the  plaintiff, 
now  moved  that  the  bill,  as  then  standing  upon  the 
file,  might  be  considered  as  an  amended  bill,  so  far 
as  same  related  to  a  statement  of  a  certain  deed  of 
mortgage  of  tbe  15th  of  January*  1842,  between 
P.  Disneyt  sen.,  J.  D.  Oliver,  K.  C.  D.  Oliver, 
T.  Disney>  jun^  and  R.  A.  Disney,  and  that  J.  D. 
Oliver,  R.  C.  D.  Oliver,  T.  Disney,  jun^  and  R.  A. 
Disney  might  be  considered  as  parties  to  the  suit, 
and  might  answer  said  bill  within  the  usual  time, 
and  that  subp<£uas  to  appear  and  answer  might 
iiuue  against  them  ;  and  relied  on  Matthews  t. 
CMehetter  (11  Jur.  49);  Coningslnf  v.  JekyU 
^  P.  W.  300)  -,  ZiMfd  V.  Loaring  (6  Ves.  ; 
Baker  v.  MdUsh  (11  Ves.  72 ;  1  Danl.  C.  F.  552) ; 
WaAins  V.  Bush  (2  Dick.  701) ;  Jaeksmi  v.  Pownal 
(16  Ves.  204) ;  Bannam  v.  5.  L.  Waterworks  Co. 
(2  Mer.  63). 

Evghes,  Q'C^  contra,  tMe^Mathews  v.  Chitikuter 
(UJur.  49);/)aow«v.  Dovies,  (10  I.E.R.614); 
Knight  V.  Majoribarik  (14  Sim.  198). 

Mr.  R.  Warretif  same  tide.— Miuford,  14,  315  { 
Barr;  and  Keogh,  204 ;  Smith  t.  £ames  (1  Dick 
67);  Watkins  v.  Bush  (2  Dick  701);  Attorney- 
General  V.  Pods  (2  Keener  309) ;  Lataur  v.  Bol- 
combe  {\  \  Sim.  71). 

Fitzgsraidt  Q.C.t  in  reply. 


Jrnn,  15. — Mastxr  of  the  Rolls — This  case  is 
somewhat  slndlar  to  that  otBomebrooks  r.  War*,* 
A  demurrer,  not  having  been  set  down  for  argu- 
ment wHhin  the  time  prescribed,  was  allowed  by 
the  84th  General  Order.  The  plaintiff  applies  for 
liberty  to  amend  and  serve  new  subpoenns  against 
tbe  demurring  defendants.  I  understand  that  costs 
have  not  been  incurred  by  the  other  defendants; 
but,  without  entering  on  this,  1  will  refuse  this 
motion,  for  this  reason — the  costs  of  the  demurrer 
were  not  paid  when  the  motion  was  moved,  and  I 
consider  it  was  an  attempt  to  evade  tbe  payment  of 
thein.  I  wish  it  to  be  understood,  that  it  is  not  to 
be  considered  as  a  general  rule,  or  a  matter  of 
course,  that  after  a  bill  U  dismissed  for  want  of 
prosecntion,  or  a  demurrer  is  not  set  down  for 
argument  in  time,  I  will  allow  the  bill  to  be  amended. 
Before  I  make  an  order  of  this  nature  I  most  be 
satisfled  of  the  ^nstioe  of  the  case.  However,  I  do 
not  consider  this  such  tm  order  as  will  prevent  tbe 
plaintifl^  after  payment  these  costs,  from  again 
applying  to  the  court. 

Befiise  (fts  nation  witA  £5  costs, 

♦ 

QUEENS  BENCH^HCLABT  Tbkii,  1849. 
LzssKS  Rbadb  ti.  Kekhedt. — Jan  13. 

Ejeciment-^  Notice  to  Quit^  Infant  —  Guardian 

next  Friend. 

A  notice  to  guit  was  given  fry  the  mother  of  tke 
lessor  of  the  pUiint0i  who  was  an  m^n^  de^ 
scribing  hersw  as  hss  guardian  and  nest  friend. 
She  was  neiAer  a  guardian  tgrpointed  by  the 
Court  of  Chancery,  nor  a  testamentary  one. 
ffeld,  that  the  in/ant  could  not  give  mUhority  to 
her  to  act  en  kis  b^taiff  and  therefore  Mot  the 
ttofies  was  ww^kient  to  dolarmint  m  Itnaney. 

Ejectment  on  the  title  for  the  lands  of  Rosdnffb* 
in  the  county  of  Wflterford.  Plea — Not  giulty 
At  tbe  trial  before  Richards,  B.,  at  the  Summer 
Assizes  for  the  county  of  Waterford,  1848,  it 
appeared  that  the  lessor  of  the  plaintiff  was  an 
infant,  and  resided  with  his  mother,  who  received 
his  rents  and  managed  bis  estates.  A  notice  to 
quit  was  then  given  in  evidence,  which  was  signed 
by  the  mother  of  tbe  infant,  and  in  which  she 
described  herself  as  his  guardian  and  next  friend. 
The  learned  judge  thought  this  notice  was  insuffi- 
cient, and  non-suited  tbe  plaintiff,  the  defendant 
conaenting  that  a  verdict  should  be  entered  for  the 
plaintiff  if  the  court  above  should  be  of  opinion 
that  the  notice  to  quit  was  properly  dgned. 

A  oonditional  ordw  having  been  obttdned  io 
Mkihaalmas  Term,  184^  to  enter  a  verdict  for  the 
]dalntijl^ 

Harris  (with  him  Z^mX)  now  shewed  oause. — 
The  mother  of  the  plaintiff  was  neither  a  testa- 
mentary guardian  nor  appointed  by  the  Court  of 
Chancery,  she  can  therefore  only  be  considered  as 
bis  natural  guardian ;  and  it  never  has  been  held 
that  a  person  filling  that  ritoation  bad  aothority  to 
determine  tenancies. 

George  and  Walt,  contra— Tbe  proceedings  in 
thii  case  having  been  taken  by  the  mother,  for  the 

*  Beported  ants  p.  117. 
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benefit  of  the  infant  and  on  his  behalf,  the  court 
will  support  her  acts,  Long  v.MjfU*  (Fox  &  Sm.  i)\ 
Duncan  v.  Couch  (I  Ir.  Cir.  Rep.  673).  (Black- 
hut  ne,  C  J,— I  do  not  think  it  ia  for  the  benefit 
of  the  minor  that  any  one  should  act  for  him  with- 
out 1^1  authority.)  There  wan  a  demise  in  the 
name  of  the  lessor  of  the  plaintiff,  and  another  in 
the  name  of  his  mother,  as  his  guarditfn  and  next 
friend.  A  notice  to  quit  may  he  given  by  the 
Receiver  appointed  by  the  Court  of  Chancery, 
Voe  V.  lUade  (12  East.  57) ;  also  by  the  steward 
of  a  ooiporatioo,  Roe  v.  Pierce  (2  Campb.  96). 
There  was  itvidence  in  this  case  from  which  thia 
jury  might  have  Inferred  that  the  mother  bad  ao 
implied  authority  from  her  son  to  act  on  bis  behalf* 
and  that  question  ought  to  have  been  submitted  to 
them,  Doe  and  Maine  v.  Walters  (10  B.  &  C.  G26> 
{Moore,  J. — Ad  authority  may  be  implied  to  have 
been  pven  by  a  person  who  had  power  to  give 
authority,  but  a  minor  cannot  authorize  another  to 
serve  a  notice  for  him.)  (Blacklntmet  C.  J. — 
It  is  the  province  of  the  Judge  to  see  that  there  Is 
some  specific  evidence  which  would  enable  the  jury 
to  form  an  opinion  upon  the  subject.)  The  defen* 
dant  has  adopted  the  acta  of  the  mother,  by  having 
paid  rent  to  the  agent  appointed  by  her. 

ZjmcA,  In  reply,  was  not  called  oa. 

Bjuackbubne,  C.  J. — We  think  there  was  no 
eridenoe  in  this  case  to  go  to  the  Ju^  of  any 
authority  Id  the  mother  to  act  od  behalf  of  the 
miDor.  She  was  ndther  a  gnardiao  appointed 
bv  the  Court  of  Chancery  a  teatamentMy  one. 
We  mat,  therefore,  regani  her  as  a  mwe  atranger ; 
and  I  eanDOt  ooooave  anything  more  iigarioaB  to 
the  teoaotry,  aod  to  the  proprietor  of  an  estate, 
than  that  a  person  should  undertake  the  manage- 
ment of  it  without  beinc  legally  authorised. 

MooBC,  Jt  oooeurred.* 

Cauee  oUomeeL 


(VDoNHKUi  V.  Watistoed  AMD  LmucK  Rail- 
way CoHrAKT.— Jan.  S9. 

Mandavnu — RaUwaif  Company— Co^a, 

Where  plaintiff'  attained  a  ffiotM^mtiM  to  comp^  a 
rmbmy  company  to  utw  Anr  warraM  to  a 
gkn^to  mmnon  a^erjf,  to  oifsst  ^amomt  of 
eompenaation  to  wfttcA  he  wot  emtilied ;  and  the 
jury  i^Urwardt  awarded  him  a  le$a  jum  than  the 
company  had  preuioutly  offered*    Held  that  he 
teat  not  entitled  to  the  eoet*  of  the  mandamut. 
This  was  an  application  on  the  part  of  the  plaiotiff, 
that  the  defendants  might  be  directed  to  pay  the 
costs  of  a  muidamus  which  had  issued  to  compel 
them  to  summon  a  jury  to  assess  the  amount  of 
compensation  to  which  the  plaintiff  was  entitled 
for  a  portion  AT  bta  land  which  was  pnrohased  by 
the  company. 

Meagher  for  the  motion. 

Lammnh  eontra.—  The  fdaintiff  demanded  £1,000 
for  bis  intnest;  the  company  oflbred  him  £650^ 
and  the  jm7  aaaeased  the  ralue  at  only  £600.  The 
result  of  the  prooeedlaga,  therefore,  being  onfii* 
vourable  to  the  plaintiff,  be  k  not  entitled  to  hare 
the  costs  of  the  mandamus. 

Meeifher,  in  r^ly— The  confMDy  were  called 

'  Cramiiton  and  Pcrria,  J.  J,,  wcra  diseat. 


on  by  notice  to  Issue  their  warrant,  aDd,hi*iD|r 
refused  to  do  so,  it  became  neeesmj  to  snAy  fw 
the  mandamus  to  compel  them. 

Pan  CuBiAM. — The  merits  are  entirely  with  tW 
company  t  the  plaintiff  asked  for  rooie  thaa  Ik 
entitled  to,  and  ought  not  now  to  gat  the  eaMi  rf 
the  mandamus. 

EXCHEQUER  OF  PLE AS^Haan  Tna. 

KlNIfBABA  «.  EVAlfS. — JoH.  31, 

Plaintiff  aUotoed  to  amend  kit  bill  of  partiakit 
ajier  an  lAortive  tri^  on  temt. 

Sir  C.  O^Leghtem  moved,  in  this  csose,  lim  tb« 
plahitiff  be  allowed  to  amend  his  UU  of  pittieQ. 
lars,  by  the  insertion  of  an  additional  item  of  in, 
which  had  been  omitted  by  die  taiatakc  of  tbe 
Dublin  agrat  of  the  attorney  for  the  frisiDtiC 
The  declaration  had  been  filed  in  Trioit;  Tern, 
and  a  bill  of  particulars,  containing  on  item,  had 
been  furnished.  Plea — the  genoal  isnc  The 
cause  went  down  for  tntd.  to  the  last  Coik  Sonw 
Assizes,  when  the  jury  disagreed. 

Joseph  B.  Reeves,  for  the  defendant,  reaitej  tie 
motion,  on  the  ground  that  costs  already  inconti 
by  the  alwrtive  trial  would  be  costs  in  the  caue^ 
that  they  ought  to  abide  the  result  of  the  ptijatVi 
succeeding  on  the  oripnal  item  only,  hot  that  if 
the  new  item  were  introduced,  the  {dauitif  might 
posubly  recover  that,  and  be  defeated  opra  the 
original  one,  in  whidi  caae  be  would  obtUD  tboK 
costs,  although  be  waa  defbated  on  ^t  «u  the 
suMeot  matter  of  the  former  trial. 

Pek  CnaiAH. — iM  the  pUlntiff  be  il  libeiij  lo 
amend  his  bill  of  particular*  as  desired,  opoo  the 
terms  of  said  defendant's  being  at  liberty  to  pletd 
anew,  if  go  advised,  filing  his  plea  witluD  ten  diyi 
from  the  date  hereof,  and  being  at  liberty  to  lodge 
money  In  court,  as  of  the  day  sabeeqoent  to  ibe 
filing  of  the  declaration  in  this  caos^  end  if  Ue 
said  plaintiff  shall,  upon  the  trial  of  the  lime  io 
this  cause,  obtain  a  verdict  only  for  theeuiieof  i 
action  hereby  introduced  into  ue  said  lull  uf  pir- 
ticulara,  that  he  shall  not  have  any  coeti  the 
former  trial ;  but,  in  that  case,  the  said  defendut  ' 
shall  be  taxed  aod  allowed  hla  costs  of  end  foraar 
trial  without  further  motion,  and  sud  plaiolif  to 
pay  the  costs  of  tliia  motion  w  defeodanL 

Doe  v.  O'Bbier. 
Practice — •SVrpice  of  Ejectment  on  Marriid  Wimn- 
If  a  party  treats  a  rnmrried  woeaon  ai  a  feoie  wie, 
by  atrving  her  with  an  eie^ment,  tAe  cnrtHtf 
net  set  aside  «  d^ence  taken  byheraccerdi^ 
Saunders  moved  to  set  aside  a  defeooe  wUdi  hid  | 
been  taken  by  one  of  the  parties  served  vilh  the 
ejectment,  on  the  ground  of  her  btufaaod  beii^ 
alive.    The  afildavit  on  which  he  rated  hii  ipfili- 
catioQ  stated  that  the  hosband  of  the  defntot 
emigrated  some  time  previously  to  Aaieritai  uA 
was  aliv^  aoonding  to  infimnaUoi  teeeadj  I^ 
oeived. 

PiooT,  C.  B^Having  treated  hff  si  t'femtnU, 
by  serving  bet  with  a  copy  of  the  geetmesti  yoa 
cannot  prevent  her  from  taking  defeooe. 

iVo  niJIisalAesMf'M' 
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ROLLS  COURT. 
M*Aup!ira  V.  St.  Gkoboe. — Dec.  21. 
AUadanent^Third  Party— Rents. 

Wk*»  m  ordar  Aw  ftfm  mad*  ftr  the  appointment 
f«OiMwr,  OH  aUaekment  will  granted 
againH  a  Mxd  par^  who,  hefare  service  of  the 
order  o»  Uu  twmU,  wterfim  with  the  rents, 
w&<ii  JU  haa  tutiee  of  tke  order  ftr  the  appoirU- 
metU  of  the  receiver. 
This  ra  8  raotioo  for  an  injunction  to  restrain 
Alexandw  Graydon  from  n^^ating,  or  auing 
upon  certain  bills  of  exchange  obtaiaM  by  T.  H. 
Onydoo  frmn  the  tenants  of  the  def<NidaQt,  and 
for  an  attachment  against  the  raid  A.  Graydon,  for 
hii  contempt  of  a  certain  order  pronounced  by  the 
Lord  Chancellor,  on  Uw  9^  of  Septembeft  1848, 
whereby  the  said  Thomas  H.  Graydon  ww  directed 
to  fiir^ah  to  tin  nceivw  in  this  eaow  a  acfaedale 
of  the  parttealm  onineeted  with  the  raid  UUs. 
Thomas  H.  Gmydon,  who  had  been  the  agent  of 
the  defondaot,  took  biUa  ot  exchange  and  pro- 
minory  notea  from  the  tenantSt  for  arreut  of  rent. 
The  affidavit  of  the  receiver  stated  Uut  he  bdieved 
tfaoM  securities  were  obtained  after  the  order  ap* 
pointing  the  receiver  was  made — that  the  order  of 
reference  was  made  on  the  16th  of  Februair,  1648, 
and  the  receiver  appointed  on  the  24th  <n  March 
following.  On  the  26th  April,  an  order  was  made 
directii^  the  defendant  to  famish  a  rental,  which 
was  fumiibed  on  the  Slat  of  May,  and  shewed  an 
Rrrearof  £606  19s.  lid.,  up  to  the  Ist  November, 
1847— that  on  going  to  the  lands,  he  was  informed 
by  the  tenants  that  they  had  given  bills  of  exchange 
or  promisM>ry  notes,  dated  March,  1 848,  either  to 
the  defeodant,  St.  George  or  to  T.  H.  Graydon — 
titat  the  nid  aecnritles  were  obtained  by  Graydon 
with  the  privi^  of  St.  Geo^  and  as  hia  agent, 
and  that  Uiers  waa  an  agreement  with  the  tenants 
that  they  were  not  to  be  called  on  for  the  amount 
of  the  said  bills — that  the  receiver,  on  inquiry  from 
the  teoanta,  aacertained  that  bills  were  pawed  to 
T.  H.  (iraydon  for  £1,000,  which  included  the 
arrears  of  £606  returned  on  the  rental — that  the 
securities  were  passed  by  Graydon  to  other  parties 
to  recover  the  amount,  and  that  Graydon  was 
aware  of  the  order  of  16th  February,  1848,  when 
he  obtained  these  securities  from  the  tenants. 

The  affidavit  of  A.  H.  Graydon  stated,  that  he 
bad  (rirtained  these  bills  bomd  JSde,  and  that  they 
were  indorsed  to  him,  previous  to  their  maturity, 
by  Thomas  H.  Graydon,  who  was  indebted  to  htm 
ill  a  sum  uf  £1,00(^  advanced  by  said  Alexander 
11.  Graydon  to  bis  &ther,  for  the  purpose  of  pay- 
ing a  bond  for  that  amount  which  waa  paased  by 
his  father  to  Mr.  BilUog,  the  soii<ator  for  raid 
Tbooias  H.  Graydon— that  the  proeeedlogs  to  re- 
cover the  amount  of  tinse  securities  by  <nvll  bill  at 
the  Quarter  Sesaioos,  in  the  name  of  Thomas  H. 
Graydon,  was  without  his  consent  or  privily. 

Uughe$y  Q.C^  for  the  motion. — In  no  part  of 
the  utfidsvit  of  A.  Graydon  does  he  deny  his 
knowledge  of  ttie  appointment  of  the  receiver,  and 
that  the  bilb  were  received  from  the  tenants  of 
tlie  court.  On  the  petition  motion  before  the 
CbanceUor,  T.  H.  Graydon  was  thradmitted  holder 


of  those  bills,  and  bis  solicitor  then  attended ;  there 
was  then  no  all^tion  that  A.  H.  Graydon  was  the 
holder  of  the  bills,  and  this  motion  was  on  the  8th  of 
September,  three  montba  aftw  th^r  maturity.  If 
tile  court  have  not  jurisdiction  in  this  case,  there 
is  an  end  to  the  protection  to  which  tenants  of  the 
estates  under  its  control  are  enUtted ;  but  it  has 
never  lieen  doubted  that  this  court  has  jurisdiction 
to  attach  any  party  who  interferes  with  tenants 
after  the  appointment  of  a  receiver. 

F,  Fitzgerald,  Q.C^  appeared  for  the  plaintiff 
in  the  cause. 

RadcUffe,  Q  contra,  denied  the  jurisdiction  of 
the  court  to  interfere  with  the  rights  of  A.  H. 
Graydon.  He  is  a  holder  for  value,  and  it  is  sworn 
that  these  securities  were  taken  before  the  order 
for  the  appointment  of  the  receiver ;  and  though 
T.  H.  Graydon  might  be  bound  by  tliat  order. 
A.  H.  Graydon  could  not  be  bound  by  it,  for  he 
swears  he  was  ignorant  of  theae  proceedingi^  and 
that  he  paid  foil  value  for  these  securitiea ;  but 
even  T.  H.  Oraydon  ought  to  be  considered  enti- 
tled to  hold  these  securities  under  the  drcnm. 
stanoea  of  the  cara,  for  he  had  recdved  them 
before  the  order  for  the  appointment  of  the  re- 
ceiver. 

Mr.CfDriacoU  in  reply. — An  executory  agreement 
of  the  kind  which  is  stated  to  have  existed  between 
the  inheritor  and  Mr.  Graydon  cannot  attach  the 
rents  in  the  hands  of  the  tenants.  The  rule  that 
rents  are  not  considered  to  be  attached  till  the 
service  of  the  order,  is  one  purely  for  the  protec- 
tion of  the  tenants,  but  doea  not  apply  to  third 
parties,  who,  from  the  moment  they  are  fixed  with 
notice  of  the  appointment  of  the  receiver,  cannot 
interfere  with  the  rents  under  pain  of  an  attach- 
ment. The  assertion  Uiat  the  court  wants  juris- 
diction in  this  case  is  untmable,  for  it  can  atudi 
the  tenants  for  non-payment  of  their  rents  to  tlie 
recMvers,  and,  if  so,  on  what  principle  is  it  con- 
tended that  it  cannot  reach  third  parties,  whose 
Interference  with  the  rents  is  a  direct  contempt  of 
the  order  of  the  court.  Mr.  Graydon  cannot  be 
injured  by  the  injunction  we  seelt  ior ;  he  is  clearly 
incapacitated  from  recovering  the  amouut  of  these 
bills  at  iaw,  inasmuch  as  they  appear  to  have  lieen 
indorsed  to  him  after  maturity,  and  the  inBrmity  of 
title  which  attached  to  them  in  the  hands  of  T.  H. 
Graydon  follows  them  into  the  hands  of  Mr.  Alex. 
Graydon,  but  the  court  in  an  instance  of  this  liind 
will  protect  the  teiiaiits  from  being  forced  to  the 
expensive  alternative  of  malLing  separate  defences 
at  law. 

Masteb  or  THE  Roixs.— I  allowed  this  case  to 
stand  over  for  the  purpose  of  giving  Mr.  Gray- 
don an  opportunity  of  explaining  the  case  made 
against  him  ;  his  affidavit  has  failed  in  doing  so. 
Although  the  tenants  may,  as  baa  been  stated,  have 
a  good  defence  at  law,  I  cannot  permit  them  to  be 
harassed  by  proceedings  of  that  Itind.  I  have  no 
doubt  as  to  my  jurisdiction  in  this  case.  I  find  it 
laid  down  in  Mr.  Smith's  book,  that  '*  the  court 
will  attach  third  parties  who  interfere  with  the 
rents  af^er  they  are  aware  of  the  appointment  of 
the  receiver.  1  shall  state  upon  the  face  of  the 
order  my  reasons  for  granting  it. 
**.  And  it  appearing  to  the  court  that  Alexander  U. 
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GraydoDi  has  taken  proceedings  by  civil 
bill  ngaiiut  several  of  the  tenanla  of  the 
'  lands  over  which  the  receiver  in  this  cause 
has  been  appointed  for  the  recovery  of  several 
promissory  notes  passed  by  said  tenants  on  or 
after  the  6th  of  March,  1S48,  for  r«nt,  and 
arrears  of  rent,  due  by  said  tenants  on  the  1st 
of  November,  1847,  and  it  aUo  appearing 
that  tlie  order  of  reference  for  the  appointment 
of  the  receiver  was  made  on  the  15tb  of 
February,  1848,  before  said  notes  were 
passed,  and  that  T.  H.  Graydon  had  full 
notice  of  said  order  when  he  took  such  pro- 
missory notes  from  the  tenants,  and  it  farther 
appearing  that  A.  H.  Graydon  had  notice  of 
sucb  order,  for  the  appointment  of  said  re- 
ceiver,  before  the  said  notes  were  endorsed  to 
bin,  and  had  also  nirtice,  before  such  en- 
dorsement, of  the  consideration  for  whidi 
Bucfa  notes  were  passed,  and  has,  notwith- 
standing, served  dvil  bill  proeeeses  to  r«cover 
snch  pron^issory  notes.  Let  an  attachment 
Issue  in  this  cause  against  said  A.  H.  Graydon 
for  bis  oontempt  in  interfering  with,  and 
disturbing,  the  possesion  of  the  said  reoriver 
in  this  cause,  such  attadiment  not  to  issue 
till  further  order ;  and  let  A.  H.  Graydon 
pay  to  plaintiffs,  and  to  the  receiver,  th«r 
costs  of  this  motion,  when  taxed  and  ascer- 
tained, and  refer  it  to  one  of  the  Taxing 
Masters  of  this  court  to  tax  said  oosta." — 
Lib.  278,  foL  217. 

Wtse  r.  Waters. — Jan,  18. 

SUl JUed  hy  an  uncertificated  bankrupt  to  raise  the 
arrears  of  an  annuity,  making  tne  assignee  a 
i^endantt  and  charging  that  the  arrears  due 
amoufUed  to  £646,  that  of  the  creditors  who 
proved  under  the  commission  all  had  signed  a 
composition  deed  save  one^  to  whom  the  sum  of 
£130  wu  due,  and  also  charging  specific  cot' 
lusion  betwem  the  assies  and  uu  debtor. 
DsmMrrgr  &y  the  aes^pue  tUlowed  without 
costs. 

The  bill  in  this  case  was  filed  to  raise  the  arrears 
of  an  annuity,  and  stated  that  in  the  year  1790 
Thomas  Wyse  married  F.  M.  Bagg^  and  had  issue 
three  sons,  Thomas,  George,  and  Frands,  the 
plaintiff.  That  one  Francis  Wyse  having  devised 
certain  lands  to  Thomas  the  elder,  same  were  oon- 
v^ed  to  the  use  of  F.  C.  Dalton  and  J.  Scully, 
their  executors,  administrators,  and  assigns  for  100 
years,  upon  trust,  in  case  the  Mid  F.  M.  Bagge  sur- 
vived her  husband,  to  pay  an  annuity  of  £100  per 
annuUf  late  Irish  currency,  for  every  younger  child 
of  the  said  T.  Wyse  the  elder,  for  tbeir  support  and 
maintenance  during  their  lives,  provided  their  mother 
should  so  long  live.  That  in  July,  1 835,  Thos.  Wyse 
the  elder  died,  leaving  Frances,  his  wife,  surviving 
him,  who  died  on  the  28tfa  of  October,  1842. 
That  on  theSlstof  September,  1833,  a  commission 
of  bankruptcy,  on  the  petition  of  T.  M.  Waters, 
issued  against  the  plaintiff,  and  said  T.  M.  Waters 
and  K.  Greene  were  appointed  assignees  of  plain- 
tiff's estate.  That  R.  Greene  went  to  reside  in 
America,  where  be  then  was.    Iliat  in  January 


1842,  plaintiff  instituted  certwn  proceedings  in  ^ 
Court  of  Common  Pleas  agunst  tlie  siid  T.M 
Waters,  and  Uwt  a  oompromise  wis  eatend  faita 
by  wbidi  the  said  T.  M.  Waters  and  eertain  other 
creditors  agreed  to  release  all  claims  sgutm  plain-  i 
tiff,  to  aid  him  in  snpnrseffing  the  eominiirioD  of 
bankruptcy,  and  execute  a  retoue  wbidi  ymU 
permit  plainUff  to  possess  and  enjoy  any  pntpmi 
which  he  then  might  have  in  possesnon  or  eipetj 
aney,  or  then  vested  in  bis  assignees,  and  in  odd* 
sideration  thereof  plaintiff  agreed  to  pay  t  eompo-  ' 
sition  of  one  abitliog  in  the  pound,  one  aioietj  Dpon 
the  execution  of  ^  rrieaae  and  agreeoMM,  tni 
the  other  at  the  expiration  of  twdre  sostlK 
That  on  the  8th  of  June*  1844,  an  tadcaure  of 
agreement  and  rdeaae  was  executed  betnes  fte 
parties,  by  wluefa  tlw  assignee  and  all  tlie  asthn 
of  plaintiff  wbo  proved  their  debts  under  theooa. 
mission,  aave  oe^  and  aoma  of  the  cnditsn  wb 
bad  not  proved,  released  all  daias  sgaiMt  As 
plainti£&  and  eaecDted-  a  eopstnt  thrt  said  to*, 
mission  should  be  superseded.  Tfaat  pUetV  pad 
to  his  creators  one  mriety  of  swd  ooapssitiaB,  ad 
exeeoted  his  pronnssorj  oofese  for  payaMot  ^ 
residue,  whi<^  were  didj  paid.  That  only  tbne 
fireditors  proved  under  Mid  oonimissioD,  ud  ut 
one  of  them,  being  the  fkem  of  Powell,  &otben& 
Co.,  the  sum  of  £130  wae  due,  winch  was  the  ooly 
outstanding  debt  doe  bj  plaintiff  to  any  of  Ui 
:  creditors  wbo  had  proved.  That  T.  H.  Waun, 
the  assignee,  by  ule  of  plaintiff's  propei^,  radnll 
various  sums  of  money,  more  than  soffidatf  to 
pay  all  the  creditors  who  proved  ooder  the  eoD. 
misrion,  including  the  cdahn  of  the  siid  Povdl 
and  Co.  ThattherdeaM  of  thessid  T.M.Wstm 
from  responsibility,  oa  acooont  of  ntb  reeopti, 
WM  one  of  the  oonsideratioiia  wUdi  indMcd  him 
to  sign  the  dead  of  Jone^  1644.  That  tW 
payment  4^  every  debt  due  and  pqraUe  bj  plus, 
tiff  under  the  eommisnoii,  a  large  aanrifls  «f  Ui 
estate  would  legally  and  prv^ierly  beksgto  Ihb; 
that  at  the  time  o£  lus  mother's  dsath,  in  I8ti, 
there  was  on  foot  of  plaintiff's  anoaity  of  £100 
Irish,  due  to  the  plaindff',  ot  to  bis  ertite,  or  to 
his  assignee,  upwards  of  £646,  which  ksd  not  been 
paid  by  T.  Wyse  the  younger,  who^  stthedeilb 
of  his  father,  entered  iato  possession  <^  the  hodi 
charged  therewith,  but  whi<4i  was  then  doe  to 
the  plaintiff  or  to  bis  estate, — <«-,  at  sll  mats, 
to  tlie  residue  thereof— over  and  shore  tbe  mm 
of  £180,  which  he  was  wiHii^  AotM  be  pad 
to  said  Powell  and  Co.,  plaint^  sde  mBtiniiig 
tfeditor.  Plaintiff  claimed  m  his  owo  pnp«tj 
tbe  surplus  of  £516  and  upwards.  TluU  pleixiir 
called  upon  said  T.  H.  Waters,  as  his  anipee 
under  the  oommission  of  bankruptcy,  wlseb  tud 
not  been  superseded,  to  proceed  fordNrTsesray 
of  the  said  sum.  That  about  tbe  fiSth  of  Aq^ 
1846,  having  gone  to  Loudon  to  aijge  tlie  nid 
T.  M.  Waters  to  adopt  sudi  proceedings  he  et< 
plained  to  hiiu  the  danger  of  delaying  faeyoad 
month  of  October  then  next,  when  tiwitetuteof 
limitations  might  bar  such  claim,  and  )JiiDliff 
offered  to  pay  all  costs  of  same,  and  to  secore  uid 
T.  M.  WatOTS  by  such  valid  security  le  eoouel 
should  approve  ot  That  the  ssid  T.  3(.  Waloi  | 
refused  to  comply  with  such  apfdkatioM^  iBeginr 
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tiMl  be  pomaued  no  possiUa  penoajtl  interest  in 
goA  proeeedinfft  and  tliat  being  on  tenna  of  special 
iatisiaey  and  friendship  with  the  aaid  Thomas 
ha  would  not  undertake  or  aid  in  any  such 
proeaa^^  ^ieh,  on  the  part  of  the  said  T.  M. 
Walar^  veuld  appev  uiwradous  and  unkind 
towards  the  said  T.  Wyae.   That  plaintiff  solicited 
nid  T.  M.  Waters  to  institute  such  proceedings,  as 
his  isugnee,  as  would  prevent  the  operation  of  the 
rtttata  of  limitations,  with  which  he  refused  to 
comply*  whereupon  he  served  notice  in  writing 
requiriag  him  to  proceed,  and  offiaring  to  iodem- 
nifjr  biai,  bat  said  T.  M.  Waters  Delected  to 
tAlie  aueh  proceedings  as  were  necessan  to  preserve 
(he  rigfaU  of  plaintiff.    That  aaid  T.  M.  Waters 
wu  aetii^  in  collusion  with  the  said  T.  Wyse. 
Tbat  plaintiff  presented  a  petition  to  the*  Lord 
Chancellor,  who  directed  that  he  should  be  at 
liberty  to  surrender  to  the  aaid  commisaion,  and  tbat 
the  comminioner  should  be  at  liberty  to  direct  the 
itid  T.H.  Watera,  the  assignee,  to  take  proceedings 
to  reeover  said  demand,  plaintiff  indemnifying  said 
aasignee.    That  on  the  S4th  of  October,  1848, 
plaioiiff  surreodered  to  the  said  commiasion,  and  the 
saeority  to  be  g^veii  to  T.  M.  Watera  was  measured 
to  £400^  for  wbieh  plaintiff  was  unable  to  procure 
sweties  and  give  the  indeunity  tequired.   The  bill 
tlieo  prayed  that  the  said  sum  of  £6iS  might  be 
decreed  well  cliarged  on  the  lands  subject  thereto ; 
tlut  T.  Wytie  might  be  directed  to  pay  same ;  that 
1  receiver  might  be  appointed,  and  that  said  sum 
niiglit  be  paid  to  plaintiff  after  deducting  thoefrom 
what  iBtght  appear  due  to  plaintiff's  only  outstand- 
ing cnditorBf  Powell  8t  Co^  end  for  an  account. 
To  this  bill  the  defendant,  T.M.  Waters,  demurred 
for  waat  of  equity,  and  that  it  appeared  said 
jJaiotiff  was  a  banknq>t,  and  that  at  the  time  of 
iiis  beeemiag  a  bankrupt,  and  previously  thereto, 
be  was  entitled  to  aaid  annuity,  and  that  said 
eoonuasioo  of  bwkmpte^  never  was  superseded. 
That  it  did  not  appear  that  aaid  plaintiff  ever 
obtained  a  eertiftcate,  and  tbat  the  Md»ject  matter 
of  said  smt  wai  never  diveated  from  said  assignees, 
hat  was  then  vested  in  them. 

iff.  Bugh«$  and  Mr.  C.  LmtA»  for  the  demurrer. 
This  is  a  bill  by  an  unoertiflcated  bankrupt,  and  can* 
Dot  be  sustained.  There  are  but  few  cases  in  which 
a  bankrupt  can  file  a  bill ;  be  may  for  discovery, 
but  uot  for  reliefi  or  for  his  own  personal  protec- 
tion, or  for  the  abatement  of  a  nuisance.  In 
Lowmde$  v.  TayU>r.  (1  Mad.  4Sd,)  the  bill  was  for 
a  discovery  iu  aid  of  defence  to  an  action  at  law. 
By  the  150th  section  of  6  W.  4,  c  14,  a  bankrupt 
is  entitled  to  any  surplus  which  remains  after  pny- 
ineDtin  full  of  all  creditors;  but  in  this  bill  there 
is  no  statemeat  that  all  the  creditors  have  been  paid, 
la  Hammond  t.  Aimod,  (3  Mad.  158)  it  waa  held 
a  banknipt  oould  not  sue.  Counsel  alw)  referred 
to  Baiteg  v.  Vmceni,  {S  Mad.  4») ;  YeiMtu  v. 
AsUbjom,  (11  Sim.  105) ;  Tariettm  v.  Hombj/y  (1 
Y.&  a  Ex.  162);  Benjigfd  v.  Solomouif  (»  Ves. 
82);  Sprag^  v.  Binky  (5  Vee.  683;  1  Dan.  Ch. 
Pr.  56 ;  1  Mit.  £.  P.  81,  note,  last  ed.) ;  Heath  v. 
ChodWtdlr,  (2  Phil. 649) ;  Fergmon  v.  LevingtUme, 
(9  I.E.R.212) 

Jan,  19,— Jfn  F*  FiU^eraldf  and  Mr.  Thomas 
CHt^am,  io  support  of  the  bill — If  there  be  a 


clear  surplus,  and  collusion  between  the  assignee 
and  a  third  party,  this  bill  can  be  main- 
tained. In  Bammond  v.  Atwood  there  was  a 
statement  tbat  the  commission  was  invalid,  and  the 
court  could  not  determine  that  queatiou ;  also  in 
H^Uy  v.  Zhwlitig,  (cited  in  the  note  to  2  Molt 
433,)  it  is  stated  that  Hammond  v.  Atwood  bad 
been  overruled.  In  Bailey  v.  Vincent,  (5  Mad.  48,) 
the  bill  sought  to  impeach  the  commisuon.  In 
Yewens  V.  Robinion,  (11  Sim.  101,)  the  bill  was 
objectionable,  as  requiring  the  asaignees  to  account. 
Counsel  also  distinguished  Spragg  v.  Binkt,  Ben- 
,^dd  V.  Solotmme,  Heath  v.  Chaatcicke,  Latour  v, 
Holcombe,  (8  Sim.  76,)  shews  that  under  certain 
circumstanoes  an  uncertificated  bankruptcansue.  In 
Barton  v.  Ja^ne,  (7  Sim.  24,)  a  charge  of  collusion 
was  held  sufficient  to  maintain  the  bill.  In  Uttet-- 
ton  V.  Mair^  (4  B.  C.  C.)  it  would  appear  there  was 
no  charge  of  collusion.  Preston  v.  Wilson,  (5 
Hare  185,  S.  C.  11  Jur.  201).  In  the  present  case 
there  is  aclearstatementof  collusion  by  the  assignee, 
and  that  there  is  a  surplus  ;  and,  if  relief  is  nut 
granted,  there  will  be  a  failure  (d  justice.  The 
statement  in  this  bill  is,  that  only  three  creditors 
proved  undor  the  commission ;  that  two  who  ngned 
the  deed  have  been  paid  tb^r  compontionsi  and 
Uie  sum  due  to  the  other  is  not  to  be  ascer- 
tained by  an  account 

Master  of  the  Rolls. — In  this  case  a  bill  has 
been  filed  to  raise  the  arrears  of  an  annuity, 
amounting  to  between  £600  and  £700,  which  de- 
termined on  the  6th  of  October,  1842.  On  the 
28th  of  October,  1848,  this  bill  was  filed,  and  the 
demand  would  seem  to  be  barred  by  the  statute  of 
limitations,  unless  that  objection  is  got  rid  of  by 
something  which  does  not  as  yet  appear ;  however, 
it  is  not  necessary  to  consider  tbat  point.  The 
question  now  is,  whether  a  bill  filed  by  an  uncer- 
tificated bankrupt  can  be  sustained,  and  it  has  been 
admitted  that  the  general  rule  is  i^ainst  the  plain- 
tiff. However,  in  various  cases  attempts  have  been 
made  to  take  them  out  of  this  rule  by  the  statement 
of  particular  circumstances,  but  these  cases  do  not 
appear  to  apply  to  the  question  before  the  court, 
and  the  latest  which  have  been  referred  to  would 
seem  to  be  those  in  which  the  commission  of  bank- 
ruptcy itself  has  been  impeached,  and  such  bills 
could  not  be  sustained,  for  the  validity  of  the 
commission  is  to  be  ascertained  by  petition  to  the 
Lord  Chancellor  to  supersede  it,  or  by  action 
against  the  assignee.  Therefore  a  bill  will  not  lie 
to  try  that  question,  and  those  cases  were 
decided  on  that  plain  ground.  As  a  general  rule,  an 
uncertificated  bankrupt  cannot  take  any  proceeding 
against  bis  assignee;  for  instance,  a  bill  for  an 
account  will  not  lie,  tor  matters  of  this  nature  can 
be  investigated  in  as  satisfactory  manner  by  means 
of  the  statutable  jurisdiction  of  the  Court  of  Bank- 
ruptcy, as  in  the  Court  of  Chancery,  and  this 
jurisdiction  is  conaldered  to  be  exclunve^  as  stated 
by  V.  C.  Wigram  in  Preston  v.  Wilson^  (5  Hare 
1  tjd).  The  eSect  of  the  bankrupt  law  is  to  exclude 
the  jurisdiction  of  this  courts  in  cases  to  which  it 
would  otherwise  extend.  To  take  cases  out  of  this 
rule,  into  some  bilin  the  statement  has  been 
introduced  that  there  would  be  a  surplus  to  which 
the  bankrupt  would  be  entitled,  and  in  others  the 
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charge  of  oollusion  has  been  made  aninat  the 
assignee,  but  tbe  effect  of  all  the  dedstons  taken 
together  would  seem  to  show  that  if  tbe  surplus  is 
to  be  ascertained  by  an  account,  a  court  of  Equity 
will  not  interfere ;  and  it  is  well  settled  that  the 
refusal  of  an  assignee  to  sue  will  not,  of  it8e)f,  give 
this  court  jurisdiction.  In  the  case  of  Ka^e  v.  Pot- 
brocket  (8  Sim.,)  both  circumstances  occurred ;  there 
was  the  allegation  of  a  surplus,  and  a  refusal  by 
the  assignee  to  sue,  yet  it  was  held  insufficient.  As 
to  the  ease  of  Barton  v.  Jayne^  (in  7  Sim.)  referred 
to  as  an  authority,  I  do  not  think  1  would  be  jus- 
tiQed  in  acting  upon  it  after  the  observations  by 
Lord  Cottenham  in  the  case  of  Heath  v.  Chadtpicke. 
He  says : — "  Barton  v.  Jaynet  and  the  case  under 
appeal  are  the  only  decisions  I  am  aware  of  holding 
that  such  bills  can  be  maintained."   Tbe  authority 
of  Barton  v.  yojrne  I  conuder  is  much  affected,  if 
not  overruled  by  that  case.   It  is  plain  tbe  fact  of 
there  being  a  lorplus  is  not  sufiident,  and  a  refusal 
to  sue  will  not  take  the  cttse  out  of  the  rule.  The 
present  bill,  however,  is  sought  to  be  sustained  on 
the  ground  that  there  are  distinct  ctiarges  to  shew 
that  there  is  a  surplus  ascertained,  and  also  collu- 
sion on  the  [  art  of  the  assignee,  who  refuses  to  sue. 
The  bill  also  states  that  Thomas  M.  Waters  (the 
asiignee)  being  on  terms  of  intimacy  and  friendship 
with  the  said  Thos.  Wyse  would  not  undertake  or 
aid  in  any  proceeding  such  as  was  then  proposed 
to  him,  and  which  would  appear  ungracious  and 
unkind  towards  ti.e  said  Thomas  Wyse.  Thus, 
there  is  a  atutement  of  an  ascertained  surplus,  and 
i^wdfic  coUnsyiD.    The  authorities  on  this  point 
cannot  be  eonsidored  as  well  settled  until  the  opi- 
nion expressed  by  Lord  Cottenhiua  in  the  case  re- 
ferred to,  and  from  the  great  authority  of  his  ded- 
ijoiiB  I  cannot  easily  be  induced  to  dedoe  against  auy 
opinfoD  dearly  expressed  by  him.    It  is  to  be 
reiuarked,  however,  that  there  is  nut  a  single  case 
referred  to  by  Lord  Cottenham  in  his  judgment 
which  has  decided  this  question.     In  Kaj/e  v. 
Foxbrooke  there  was  nu  charge  of  collusion,  while 
in  the  case  before  Lord  Cottenham  there  was  such 
a  charge,  therefore  it  is  not  an  authority  on  the 
point.   In  Spragg  v.  Binket  (5  Vea.)  there  was  no 
dui^  of  collusion.    In  Hammond  v.  Atwnod,  (B 
Mad.  158,)  tbe  bill  sought  to  impeach  the  commis- 
sion, and  could  not  be  sustained  on  that  ground. 
The  most  important  case  upon  the  8ubje(A  was  that 
of  TartetoH  v.  Hombjft  in  the  Court  of  Exchequer, 
and  was  not  alluded  to  by  Lord  Cottenham  in  his 
judgment    In  that  case  it  was  dedded  that  an 
nncertiflcated  bankrupt  cannot  file  a  bill  for  an 
account,  and,  if  the  bill  is  not  maintainable  inde< 
pendently  of  the  cullusion,  such  a  charge  is  not 
BiitRcient  to  sustain  it.    The  existence  of  a  surplus, 
with  a  statement  of  collusion,  is  not  sufBdent  to 
enable  this  court  to  assume  juriFdiction,  and  take 
the  case  out  of  the  Bankruptc}'  Court.    It  is  said, 
however,  thut  the  effect  of  there  being  an  ascer- 
tained surplus  distinguishes  this  case,  but  I  do  not 
think  the  allegation  of  a  surjtlus  is  auffidently  clear 
to  distinguish  this  case  from  the  one  before  Lord 
Cottenham.   As  to  the  fact  of  there  being  a  spe- 
dfic  surplus,  it  appears  an  arrangement  was  made 
by  the  plaintiff  with  his  creditors  who  proved,  and  a 
composition  entered  into,  save  as  to  one  person. 


who  did  not  execute  the  deed,  to  whom  ibe  nm 
of  £130  wes  due.  Now,  tbe  bill  contitn  do  aU,. 
gation  that  there  were  no  other  creditort,  and,  if 
there  were,  it  is  impossible  to  treat  tbst  nirptu  a 
ascertained  by  deducting  this  sum  of  £130  from 
the  arrears,  to  recover  which  this  sdt  is  inititDtei 
I  cannot  come  to  the  conclusion  that  this  ilIentioD 
of  a  surpliu,  and  a  friendly  feeling  of  tbe  asrigsee  to 
T.  Wyse,  will  take  this  case  out  of  the  gfluenl  n\t 
With  the  exception  of  the  case  ot  Barton w.Jnu 
which  must  now  be  conndered  as  almost  oren^' 
by  the  case  of  Beath  v.  Chadwidett  there  ii  noaatlNU^ 
ity  to  show  that  this  bill  is  maintainsble,  ud  I  Jo 
not  think  I  can  so  dedde  consistently  wiA  iWhich 
authority  of  Lord  Cottenham.  I  will  tiwcf^ 
allow  this  demnner  wiUiout  costs.  In  Pmim  r, 
WiUoth  (11  Jur-  soil  5  Hare,)  the  assignee  mtJ 
niitted  to  act  as  the  court  shtmld  direct,  ud  ihe 
reasonable  oonrse  in  the  present  ease  wptdd  \m 
been  for  the  asdgnee  to  leaTe  the  matter  to  be 
settled  between  the  plaintiff  and  tbe  pHncipi] 
defendant,  for  the  assignee  has  not  tbe  il^htot 
personal  interrat  in  the  matter.  The  inoont  of 
security  for  using  his  name  has  bees  settled,  botitt 
plaintiff  is  unable  to  give  it,  and  has  been  drlTeg 
to  tile  this  bill  himself.  If  this  suit  had  been  intij. 
tuted  before  Beath  v.  Chadwieke,  there  would  be 
some  ground  for  holding  that  the  bill  wsi  maiDtaio- 
able.  In  Aoytf  v.  Fotbrooke  it  appears  that  if  col. 
ludon  had  been  dialled,  the  bill  would  have  bteo 
sustained.  The  arndogy  su^ested  betwea  tlie 
case  of  an  executor  and  of  an  aasigsce  dots  not 
exist ;  there  is  a  spedal  juriadietioa  io  tbe  ktter 
case.  If  an  asdgnee  refuse  to  dischniv  Mi  dot;, 
the  course  is  not  to  file  a  bill  agilBtt  bin,  tt  it 
would  be  against  an  executor ;  the  proper  cooiw  n 
to  apply  to  the  Lord  CbaneBlloT  sitUng  in  bank- 
ruptcy, and  obtain  an  order  directing  the  usignee 
to  sue,  upon  an  offer  to  indetnDiry,  tbe  rei^ 
course  which  has  been  taken  in  the  present  caw. 
If  the  demand  is  not  barred  by  the  stainle  of 
limitations,  there  will  be  a  sum  of  £516  to  irhitb 
the  plaintiff  will  be  entitled,  there  being  wilj  <hw 
debt  of  £I:)0;  and  though,  for  the  purpose  of  tb 
demurrer,  I  may  have  considered  it  prtMtletittre 
may  be  other  creditors,  still,  with  a  view  to  oxti, 
I  may  reasonably  infer  there  are  none.  Tbe  alie- 
nee should  have  submitted  to  the  court,  and  not 
have  endeavoured  to  auist  his  friend,  u  aj^win 
flvm  the  statements  in  tbe  bill,  nnd,  aa  io  tbe  cm  of 
PretUm  v.  FFtbon,  fft  Hare)  riiould  bavaiobntlid 
to  the  jurisdi(ttion  or  tbe  court,  and  hxn  odd  tbe 
plaintiff  in  the  recovery  of  this  sum, 

if/bw  (Ais  Aimimr  MtiostiMrii 


Ex  Pabtb  JoHvaov  in  tbb  HATrntOTns 
Imcumbebed  Estates  Act. — FA  10- 
Tn  this  case  Mr.  Lmoson  moved  that  tbe  MHterr 
on  an  undertaking  being  lodged  in  hie  offiee,  might 
set  the  house  and  lands  of  DoDnybroii.  A 
petition  had  been  presented  forasai^  udaie- 
ceiver  appointed. 

Mastbb  of  thb  Roixs, — It  never  was  contem- 
plated that  proceedings  under  this  act  sboold  be 
delayed }  and  in  this  oase,  it  appesns  there  in- 
only  four  incumbrances,  and  there  is  iwmnnithy 
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ft  nie  cannot  be  had  immediately.  I  there- 
for«»  aay,  no  rate  on  thia  motioa. 

/^eA.  12. — Mr.  Lawton,  oa  this  day,  having  atated 
kfaat  the  renut  of  the  landa  amouDted  to  only  £400 
per  ftuoum,  and  there  were  incumbrances  to  the 
amoiuit  of  £5,600,  beaidei  an  annuity  afibctiog 
tbom ;  and  that,  under  thoae  circunutances,  it  was 
matter  of  oon^erable  importance  not  to  press  for 
a  aale  at  prewnt,  the  depreciation  of  landed  pro- 
per^ bring  so  great 

Mabtsk  or  TOB  RoLiA — The  otgeet  of  the 
le^slature,  in  passing  this  act,  vas  to  bring  the 
prooeedings  to  as  aperay  a  conclusion  as  possible. 
Id  this  case}  however,  there  may  be  some  reason 
for  not  proceeding  to  a  sale,  and  the  present  de- 
pression in  value  of  property  may  be  sufficient 
to  juatify  the  delay*  1  will,  therefore^  make  this 
order. 


EQUITY  EXCHEQUEIU-HiURT  Teem. 
SxAvroRD  V.  HamiT. 

33  Geo.  2,  c  14 — Incidental  Trading^Banker. 

A.y  being  a  atockhroher  and  noUiry  puhlict  received 
mamey  on  deposit  and  paid  it  out  on  cheques^  Hke 
a  banker,  and  in  some  other  remectt  acted  at  a 
banker ;  he  did  not,  fwvjever,  hold  himself  out 
to  the  public  as  a  banker^  nor  did  it  appear  he 
teas  generally  believed  to  be  one;  and  in  his  books 
the  <M^ed  banking  aecounts  vfere  mixed  with 
elhernt  aa  a  atot^broker  and  trader. 

Held,  he  waa.not  a  banker  within  the proviaioju  of 
33  Geo.  %  c.  14,  requiring  the  enrolling  and 
regitteting  of  bankera'  deeda. 

Qu  Doea  that  act  apply  to  banka  not  istuing 

notes  f 

This  was  a  suit  to  raise  the  amount  of  a  mortgage 
made  in  the  year  1831,  by  Abel  Labertouche. 
Shortly  before  the  filing  of  the  bill,  Labertouche 
had  become  bankrupt,  and  the  defendants,  as  his 
assignees,  were  entitled  to  the  equity  of  redemp. 
tton.  The  defendants,  in  answer  to  the  plaintiff's 
claim,  alibied  that  Labertouche,  at  the  time  of  the 
exccntton  of  the  mortgage,  was  a  banker  wlUiin 
the  meaDing  of  the  8  Geo.  1,  c  14,  and  33  Geo.  2, 
c  14,  and  uiat  the  deed  of  mortgage,  not  having 
been  enrolled  and  r^stered  in  the  manner  required 
by  those  statutes  (which  was  admitted),  was  void  as 
against  them,  as  creditors  of  Abel  Labertouche. 
The  whole  question  in  the  cause,  therefore,  was, 
whether  or  not  Abel  Labertouche,  in  1831,  was  a 
banker  within  the  meaning  of  the  above  acts.  The 
evidence  went  to  shew  that  Labertouche,  at  the 
time  of  the  execution  of  the  deed  of  mortgage, 
waa  a  stockbroker  and  notary  public ;  and  it  was 
sbem,  to  some  extent,  that  he  received  deposits  of 
DMHiey  from  his  customers,  which  he  paid  out 
•gain  to  their  order — that  he  occasionally  dia< 
coDOted  Inlli — that  he  also  collected  them — and 
that  he  was  engaged  extensively  in  trade.  On  the 
prodnction  of  his  hooka,  they  apppeared  to  contain 
entries  of  tt«naactions  aimilar  to  thoae  of  a  banker, 
mixed,  in  several  Instances,  with  others  referring 
to  his  other  callings  as  stockbroker  and  trader. 

J.  D.  FitagenUd,  Q.C^  for  plaintifi;  contended 
tliat  Labertouche  did  not  cotne  nitbin  the  scofie  of 


these  acts.  The  8  Geo.  1,  c.  14,  is  mtirely  re- 
peated by  the  38  Geo.  2,  c.  14 ;  but  the  latter  act 
expressly  refers  to  **  such*'  bankers  as  came  within 
the  former,  and  that  was  wholly  directed  agdnst 
bankers  issuing  notes.  Moreover,  from  the  16th 
section  of  S3  Geo.  2,  c.  14,  it  would  appear  aa  if 
the  legislature  contemplated,  all  through,  the 
issuing  of  notes  by  the  "bankers*'  referred  to  by 
the  acts.  The  29  Geo.  3,  c.  16,  which  imposes  a 
penalty  on  bankers  using  any  other  trade,  alfeo 
appears  to  contemplate  bankers  tening  notes ;  bat 
no  where  has  the  word  "banker"  been  defined, 
although  there  are  a  good  many  statutes  relating 
to  them.  In  the  old  Bankrupt  Acts,  the  word 
"  scrivener"  is  used  along  with  the  word  "  banker 
and  it  is  agreed  that  a  scrivener  was  a  person 
receiving  a  deposit  of  money,  and  paying  it  out 
on  requisition;  so  that  a  banker  was  something 
different,  or  it  would  have  been  unnecesaary  to 
insert  the  word.  It  is  settled  that  an  army  agent 
is  not  a  banker,  although  he  kneps  money  to  be 
paid  out  in  cheques.  Moreover,  it  is  not  sufficient 
to  {»ove  that  Labertouche  was  a  banker  in  the 
popular  aensa ;  be  must  be  shewn  to  be  witliin  the 
acts ;  and  upon  the  face  of  those  acts  they  appear 
to  apply  only  to  bankers  Issiung  notes.  His  re- 
cdving  and  disburdng  money  may  be  referred  to 
his  trade  as  a  stockbrdter — it  is  the  ooostant  prac- 
tice of  stockbrokers.  The  case  of  the  army  agent 
is  accurately  in  point.  Moreover,  on  the  act 
33  Geo.  2,  the  defendant  is  not  entitled  to  this 
defence }  for  the  bankrupt  has  not  been  shewn  to 
have  failed  aa  a  banker,  but  as  a  stockbroker.  No 
proceediogs  have  been  taken  against  him  as  a 
banker.  Ueudes,  this  deed  is  valid,  at  any  rate^ 
against  the  bankrupt ;  and  his  assignees,  who  stand 
in  his  shoes,  ought  not  be  suff'er«L  to  impeach  it. 
(Penn^ther,  B. — Are  they  not  trustees  for  his 
other  creditors  ?  Pigot,  C.  B. — It  has  been  settled 
by  Sir  E.  Sugden  they  are  creditors.)  They  should, 
at  any  rate,  have  filed  a  cross  bill  impeaching  the 
deed,  and  not  have  indirectly  attacked  it  in  this 
manner.  Coonael  referred  to  and  commented  on 
Bayden  r.  Bivera  (3  Ridg.  P.  C  545)  j  Vinmnt  v. 
Badcm  (2  Law  Rec.  O.  S.  S58) ;  Faueett  r. 
Hodgensi  Atkinson  v.  Bodgena  (3  Ir.  £q.  R^.)  { 
Wilaon'a  case  (1  Atk.  218);  t7oole  v.  (ySeitty 
(7  Ir.  Eq.  3o9). 

Brewster,  Q-C  for  defendants — This  deed  is 
void  against  us,  and  we  may  make  this  defence 
without  cross  bill.  For  though  this  deed  may  have 
a  primd  facie  validity  between  the  parties,  the  act 
declares  that,  as  against  us  who  represent  the  cre- 
ditors, it  shall,  if  the  party  were  a  banker,  be 
void.  It  is  contended,  at  the  other  side,  the  acts 
only  contemplated  bankers  who  issued  notes  ;  but 
the  court  will  hesitate  before  it  agrees  to  such  a 
construction.  It  appears  on  evidence  fhat  thia 
man  traded  in  every  way  in  money.  A  banker  is 
a  person  receiving  money  on  depoMt  and  paying 
it  out  to  c»rder,  and  discounting  hills  with  it,  as 
thia  man  did.  Certainly  the  8  Geo.  l,o.  14,  appears 
only  to  apply  to  bankers  issuing  notes ;  but  the 
terms  of  the  33  Gea  2  extend  to  all  bankers  r  and 
there  is,  moreover,  a  clause  in  the  first  section 
expressly  saying  that  nothing  in  the  first  act  shall 
limit  or  cuntiue  the  operalioo.  of  the  second— an 
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expvaii  aanrar  to  the  ■rgament  ued  here.  As  to 
the  neeenity  of  the  question  being  raieed  by  a 

creditor  of  the  bank,  that  is  disposed  of  by  Lord 
Clare's  judgment  in  Bayden  t.  Rivert  (3  Ridgway, 
P.  C.  590).  The  title  of  33  Geo.  2,  c.  14,  shews 
it  was  not  intended  merely  to  apply  to  banks  of 
issue.  The  statutes  are  remedial,  and  if  there  be 
any  doubt*  their  application  stiould  be  extended. 

Major,  Q.C^  and  SamUtm  Sn^^  on  the  same 
tide. 

SayeM  and  WaUh  for  plaintiff*. 

PiooT,  C.  B. — In  this  case  of  Stajbrd  v.  Henry 
two  questions  have  arisen  for  the  consideration  of 
the  court — ooe  of  them  a  question  of  fact,  and  the 
other  a  question  of  law ;  the  first  is.  whether,  sup- 
poeii^  that  the  provisions  of  the  Bankers*  Acts 
(8  Geo.  1,  0,  14,  and  33  Gea  S,  a  14)  applied  to 
bavkeri  not  Issuing  notes,  the  bankrupt,  Laber- 
toudie,  was  a  banker;  and  the  second  i%  were 
those  statutes  Intended  to  apply  to  bankers  not 
issuing  notes.  Of  course  the  second  question  need 
not  be  determined  unless  the  first  be  affirmalively 
answered.  It  appeared,  in  evidence,  thnt  Laber- 
touche  was  a  stockbroker  and  notary  public,  and 
that  he  collected,  and  occasionally  discounted  bills. 
The  ccdleotion  of  bills,  of  course,  must  have  been 
part  of  his  business  as  a  notary.  It  appeared, 
further,  that  he  received  and  retained  lodgments  of 
money  belonging  to  persons  with  whom  he  dealt, 
and  it  was  asserted  on  behalf  of  the  defendants, 
that  he  did  these  several  acts  as  a  banker,  and  that  he 
was  thereby  brought  within  the  scope  of  the  statutes 
to  which  I  have  referred.  Now,  in  my  opinion,  if 
these  sett  were  done  incidentally  to  his  capacity  as 
a  stockbroker,  if  they  did  not  form  the  substantial 
part  of  his  trad^  they  wonld  not  render  him  liable 
to  the  provisiom  of  the  Banker's  Acta.  Those 
acts  avoid  all  deeds  of  conveyance  executed  by  a 
banker,  and  not  registered  within  three  months, 
and  if  it  were  held,  that  merely  performing  occa- 
sionally the  functions  of  a  banker,  without  openly 
and  notoriously  bearing  that  character,  would  con- 
stitute a  banker,  the  greatest  injustice  might  arise ; 
for  bond  JitU  purchasers  might  be  deprived  of  their 
estates,  by  their  vendors  happening  to  deal  with 
their  customers  as  a  banker  deals  with  bis.  In  the 
preieDt  case,  tbe  injustice  of  such  a  supposition  is 
very  well  illustrated.  The  first  witness,  whose  de- 
positions have  been  read  for  tbe  defendant,  was 
Mr.  Read.  He  expressly  says,  that  Laboloucbe 
did  not,  at  the  time  of  the  execution  of  the  mort- 
gage in  the  present  case,  act  as  a  banker,  **  unless 
keeping  deposits  and  paying  them  out  on  oheqnes 
could  be  considered  aa  doing  so,**  while  Laber^ 
touelie  himaelf  distinctly  swears  he  was  not  a 
banker  at  tbe  time  at  all.  So  that  it  is  proved, 
that  at  this  time,  neither  the  trader  nor  liis  cus- 
tomer looked  upon  the  former  as  a  banker.  How, 
then,  is  the  party  to  this  deed  to  be  dealt  with  ? 
Ought  he  to  be  deprived  of  his  security  for  not 
tailing  precautions  which  no  one  considered  neces- 
sary ?  It  appears,  further,  from  the  aocounta  of 
the  bankrupt  which  have  been  produced,  that  their 
subjeot  was  principally  the  business  of  a  stock- 
brwer,  and  thnt  tlie  moneys,  out  of  wlttch  Mr. 
Read's  drafts  were  to  be  paid,  were  principally  the 
proceeds  ufetock.    Now,  suppose  a  party  has 


£10,000  worth  of  bOb  due  to  hiss,  and  diriiv  i 
notary  public  to  oolleet  them  for  faiiB,  ud  (Aa 
noUry,  also,  happening  to  be  a  stockbroker)  to 
invest  all  but  £3,000,  wbicb  he  requirei  for  pre. 
sent  use,  in  the  fuuds ;  and,  stating  thA  \» 
from  time  to  time,  draw  on  him  for  poitiou  cf  tlie 
£3,000,  requests  he  will,  from  time  to  tinf, 
out,  so  as  always  to  have  that  sum  in  hit  bnd^ 
and  invest  any  OMiney  which  the  oostsour  naj 
happen  to  pay  in  to  him  beyond  that,  somlj  adi 
a  transaction  will  sot  constitote  the  aitaij  | 
banker.  A  case  was  cited  from  1  Aft.  129 
(Jtidiardmm  v.  Brad8haw)t  which,  althoo^  bm  i 
direct  authority,  (and  no  direct  anthoritf,u&rH 
I  can  ascertain,  exists),  still  bears,  to  aoaw  wm, 
npiHi  the  case  j  for,  although,  upen  tbe  mm 
directed  in  that  ease,  it  appeared  that  ths  debsdaM 
had  rec^ved  deposits  ud  paid  drafts  aiach  ii 
manner  of  a  banker,  still  the  conoid  for  the 
plaintiff  laid  no  stress  upon  that  fact  st  tbe  triil, 
which  plainly  Implies,  that  it  was  not  tbro  coiai- 
dered  sufficient  to  make  a  man  a  banker.  Upoo 
these  grounds  alone,  I  should,  perhtpi,  be  iadiDed 
to  hold  the  evidence  in  this,  case  inniffidcDt  to 
prove  the  bankrupt  a  banker ;  but  there  is,  furtha, 
a  class  of  cuses  whidi  has  had  considerable  iDfiuence 
on  my  mind  in  the  decision  of  this  case,  in  «hicb 
the  question  has  arisen  under  tbe  baokrofit  lasi, 
bow  far  acts  of  trading,  done  incideut^ly  to 
another  pursuit,  constitute  a  man  a  trader  in  tiie 
way  incidentally  used.  In  all  those  cases,  tlie  qua- 
tion  has  been  considered  one  of  degree,  and  whetlier 
the  act  of  trading  was,  in  fact,  iacideatal  toaootber 
pursuit.  In  the  case  of  Warrerit  a  banknijit,  (iSA. 
and  Lef.  422),  Lord  Redesdale  takei  the  disiioe* 
tion  very  plainly  j  and  on  that  point  prindpi^;  liia 
jud^ent  turns.  [His  lordship  read  tbe  panages.] 
In  toe  oaae  of  JUlam$  v.  Sklkin  (3  Camp.),  itte 
same  doctrine  was  laid  down  and  illustrsted.  [Hit 
lordship  read  from  tbe  judgnwnt,  p.  So  bere 
if  what  was  done  was  incidental  to  tbe  banknipt'i 
calling  as  a  stockbroker,  it  did  not  bring  bia 
within  the  scope  of  the  Bankers'  Acts;  for  tk 
question  is,  whether  merely  acting  u  s  bai^, 
incidentally  to  his  ordinary  occupation,  laade  hia 
a  banker  ?  Whether,  trading  in  a  naaDaer  wtiidi, 
but  for  the  nature  of  his  regular  business,  vould, 
perhaps,  have  constituted  him  a  banker,  did  k- 
tually,  under  tbe  existing  drcomstaoces,  briog  \m 
within  the  scope  of  tbe  Bankeia*  AoU  ?  Upon  tl>ii 
view  of  the  case  I  have  referred  to,  I  should  uj 
not  I  may  have  had  some  difficulty  at  fint  slnot 
this  case ;  fant,  coondering  that  Ihe  plsistiff  Im 
proved  his  oa8»— wbioh  is,  in  evecy  resjiBct,  s  M 
JicU  one— and  that  tbe  burthen  lies  on  the  defesdant 
to  answer  clearly  that  case  so  mad^  (ia  doi^vhidK 
under  tbe  circumstances,  the  court  oogbt  is  bold 
him  to  a  strict  proof,)  I  cannot  say  that  I  iouU 
feel  justified  here  in  refusing  the  pWntiff  tbe  nbrf 
be  seeks.  Having  come  to  the  conduMoa  ^lattbe 
acts  given  in  evidence  do  not  at  sll  ibev  tbe 
bankrupt  to  have  been  a  banker,  it  beeonwi  ootie- 
osssary  for  me  to  express  an  opinioa  u  to  tlie 
applicability  of  the  act  of  the  30  Geo.  2  to  banlini 
not  issuing  notes.  Upon  that  questioo,  if  ve  were 
obliged  to  decide  il^  we  night,  perfasfi,  ftd  consi- 
derable  difficulty. 
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P£KffErATHEB,  B^Tbe  bill  io  this  cause  has 
lieea  filed  hj  the  plaioUff,  as  a  nxMctgagee,  claiming 
Diidera  deed  execoted  by  Laberteuche  in  1831. 
On  the  face  of  that  bill  the  plaintiff  appears  eoU* 
tied  to  the  usual  decree ;  but  then  the  defendants 
sty,  that  the  deed  is  void  as  against  them  and  the 
creditors  wbon  tluy  lepreseDt,  Inasmuch  as  the 
jaortgtgae  was  a  banker  whhia  the  meaning  of  the 
8  Geo.  1,  c.  14,  and  33  Geo.  3,  c  14,  and  the  deed 
vss  not  registered  pursuant  to  those  statutes.  If 
that  defence  were  made  out,  I  consider  that  the 
defendant  migbt  rely  thereou,  witboot  being  driven 
to  a  cross  Iiill,  for  such  a  defence  goes  to  the  very 
foimdatioD  of  the  plaintiff's  title.  It  is  insisted, 
ibea,  that  Laberteuche  was  a  banker,  and  suligect 
to  the  provisions  of  these  acts.  It  becomes  neces- 
ury,  therefore,  to  consider  not  only  the  evidence 
produced  to  us,  but  the  statutes  jtbemselves.  It 
t^teut  to  me  quite  clear,  that  the  statute  8  Geo.  1, 
c  14,  only  contemplated  as  bankers  thos^  persons 
who  issued  notes,  and  who,  in  the  language  of  the 
statute  kept  shop  for  the  purpose  of  trading  as 
baakers.  If  the  case  rested  entirely  on  that  Matute, 
It  is  pisin  that  the  bankrupt,  Labertouche,  would 
not  be  within  Us  provisioas ;  but  that  act  is  repealed 
b7  the  33  Geo.  %  c.  14,  and  in  it  are  omitted  many 
of  the  expressions  found  in  the  formw  act,  by 
vhich  means  a  considerable  doubt  arises,  as  to 
whether  the  word  **  bankers"  is  to  be  considered 
confined  to  parties  issuing  notes  or  not.  I  do  not 
think  that  we  are  in  this  case  called  upon  to  dedde 
that  question.  If  any  person  assumes  openly, 
notoriously,  and  avowedly,  the  character  of  a 
banker,  I  should  be  very  reluctant  to  bold  that  he 
was  not  within  the  meaning  of  that  aot.  But  still, 
to  bring  him  within  its  scope,  he  ought  to  have 
been  openly  held  out  to  the  world  as  a  banker, 
and  a  person  carrying  on  that  trade;  and  if  no 
sudi  character  was  given  to  him  by  himself  or  the 
public,  it  would  be  very  dangerous  to  allow  a  bond 
Jule  creditor  to  be  despoiled  of  his  seoarity,  by 
an  allcgaUon  nbsequently  made,  that  the  party 
wss  a  banker.  In  the  present  case  the  bankrupt, 
Labertouche,  was  not  only  a  stockbroker  and 
notary  pubUc,  but  also  an  extensive  merchant  f  in 
which  latter  capacity  be  would  have  been  liable  to 
heavy  penalties,  if  he  were  also  a  banker.  This 
does  not  shew  that  he  was  not  a  banker ;  but  it 
shews  that  neither  by  himself  nor  others  was  he 
considered  to  be  one,  and  therefore,  in  my  opinion, 
that  he  waa  not  witliio  the  mischief  or  the  meaning 
of  the  act.  He  certainly  received  and  kept  money 
for  his  customers,  and  paid  it  out  again  to  tbem 
upon  cheques }  but  that  appears  to  have  been  done 
in  a  manner  merely  incidental  to  his  business  as  a 
stockbrdLer.  I  conrider  this  ease  as  very  like  that 
of  the  am^  agent  cited  from  Atkins ;  the  acta  of 
banking  were  incidental  to  bis  other  occupation, 
and,  as  has  been  observed  by  my  Lord  Chief 
Baron,  a  trade  used  inmdentally  does  not  become 
a  man's  calling.  In  this  case,  Labertouche  himself 
positively  swears  he  never  was  a  banker;  while, 
on  the  other  side,  it  is  only  shewn  that  he  occa- 
sionally acted  like  a  banker,  and  not  that  be  ever 
held  himself  out  to  the  public  as  being  one.  I, 
iberdiDre,  do  not  consider  that  he  was  a  buikw 


within  the  meaning  of  the  act.  Mweover,  neadly 
every  act  of  his  is  perfectly  reconcileable  with, 
and  referrable  to  his  calling  as  a  stockbrtdter  i  and 
therefore,  in  a  case  wlme  the  court  ^ould  require 
the  defendant  strictly  to  prove  Ills  eas^  I  do  not 
think  we  should  be  satisfied  with  the  evidence 
wliich  has  been  here  prodneed.  The  defendants 
them«elves  are  so  oonsdous  of  the  weakness  of 
their  case,  that  they  do  not  even  ask  for  an  issue; 
indeed  the  court  is  satisfied  without  it.  On  the 
whole,  then,  I  must  say,  that  it  appears  to  me — 
and  rather  clearly — ^that  the  plaintiff  is  entitled  to 
the  prayer  of  his  bill. 

RtcHABDS,  B. — I  was  unable  to  be  in  court  the 
first  day  on  which  this  case  was  argued,  but  I 
beard  it  very  fully  debated  the  second  day ;  and 
nothing  was  then  brought  forward  which  would 
render  it  necessary  that  I  should  add  anything  to 
the  learned  judgments  that  have  been  pronmmoed, 
further  than  to  say  that  in  tbem  I  fully  agree. 

LxFBOY,  — I  agree  with  my  three  brethren, 
that  the  d^Snidant  in  this  case  has  not  made  out 
the  defence  which  he  set  op ;  he  hat  not  proved 
enough  to  annul  the  solemn  act  of  the  partias. 
The  principle  referred  to  with  regard  to  acts  of 
trading  done  incidentally  to  another,  and  that  the 
principal  occupation,  is  well  established ;  that  is  a 
very  important  principle,  and  bears  materially  on 
the  case ;  but  everything  has  been  said  upon  it,  and 
I  shall  pursue  it  no  further.  Now,  as  regards  the 
Act  of  Parliament  itself,  I  think  it  is  not  desirable, 
unless  we  are  driven  to  it,  to  express  an  opinion 
upon  the  application  of  that  act  to  other  banks 
than  banks  of  issue  ;  but  whatever  opinion  may  be 
formed  on  that  point,  whether  the  act  is  to  be 
extended  to  banks  of  deposit  as  well  as  banks  of 
issue,  or  not,  this  much  is  plain,  that  it  was  against 
the  acts  of  persons  notoriously  and  manifestly 
acting  as  bankers  that  the  legislature  intended,  in 
this  manner,  to  protect  the  public.  For  the  words 
of  the  8th  of  Gea  1  were,  **  Where  any  person 
shall  follow  the  trade  or  calling  of  a  banker,  by 
keeping  a  public  shop," — the  words  "keepii^  a 
public  shop"  are  dropped  in  the  33  Geo.  2 ;  but  it 
says,  [the  learned  Baron  read  the  preamble  of  the 
act,]  which  clearly  shews,  it  was  to  this  public  bank- 
ing the  legislature  meant  to  direct  the  act.  It  is 
clear,  that  unless  a  party  baa  lield  himself  out  to 
the  public  as  a  banker,  and  the  public  has  taken 
htm  to  be  one,  he  does  not  come  within  the  scope 
of  the  act.  No  one  witness  here  has  shewn  that 
either  of  these  facts  existed  in  this  man's  case. 
In  the  words  of  Gibbs,  C.  J.,  **  it  was  not  his 
known  occupation,**  and  it  would  be  hard  upon 
him  to  fix  him  with  a  trade  which  he  never  in- 
tended to  carry  on.  Moreover,  all  his  acts  are 
referrable  to  his  other  trades,  which  be  could  carry 
on  without  being  a  banker.  If  he  were  a  hanker, 
his  pursuing  some  of  those  callings  was  clearly 
illegal.  Why,  then,  are  we  to  imply,  when  we  can 
suppose  him  to  be  acting  legally,  that  be  was  pur- 
suing an  occupation  which  made  other  acts  of  his 
illegal?  There  is  no  similarity  between  the  ac- 
counts produced  to  us  and  the  nccounts  of  a  banker. 
His  books  were  kept  as  no  banker  ever  kept  them. 
One  thing,  indeed,  he  has  done  like  a  banker— he 
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hw  had  cheqnM  drawn  od  him  t  hot  that  was  d«ie 
merely  inddentelly  to  bis  otiier  buuneas,  and  if  we 
were  to  hold  that  sufficieot,  nearly  every  private 
agent  would  be  liable  to  be  brought  within  the 
scope  of  these  acts.  Therefore,  without  giving 
any  opinion  on  the  Bankers*  Act,  I  may  say,  that 
whether  it  applies  more  or  less  extennvely,  to  banks 
of  issue  only,  or  to  banks  of  deposit  also,  there 
has  been  no  case  to  bring  this  party  within  it.  I 
therefore  concor  in  the  judgment  ^  my  learned 
brethren,  that  the  plaintiff  is  entitled  to  we  prayw 
of  hia  bill. 

— ♦ — 

QUEEN'S  BENCH^HiLABT  Tbbh. 

HoHNBR  «.  W11.COCBB. — Jan.  22. 

Praetice—Ittterpleader  Act— 9  8f  10  Vict,  c.  64. 

Where  a  party  hat,  by  his  own  act,  placed  himself 
in  a  situation  to  be  sued,  he  cannot  call  oh  the 
court  for  relief,  imder  the  Inlerpleader  aett 

94-16  Vict.e.  64. 

This  was  was  an  action  of  assumpsit  brought  by 
the  plaintiff  to  recover  from  the  defendant  a  sum 
of  £86  5s  lid.  The  circumstances  of  the  case, 
as  disclosed  in  the  affidavits,  were  as  follows: — On 
the  20th  August,  1844,  the  Rectory  of  Killeshill, 
in  the  Diocese  of  Armagh,  became  vacant  by  the 
death  of  the  then  Incumbent,  and  on  the  14th  of  the 
October  following,  the  plaintiff  was  inducted  on 
the  collation  of  his  Grara  the  Lord  Primate.  On 
the  6th  November  in  Ibe  same  year,  the  said  Rec- 
tory was  placed  under  a  aequestratioo,  and  the 
denndant  appointed  aequestrator.  In  the  month  of 
February,  1847,  the  sequestration  was  saperaeded, 
and  a  receiver  appointed  under  the  Court  of  Chan- 
eery.  The  defendant,  while  acting  as  such  seques- 
trator, levied  a  rateable  proportion  of  the  rent- 
charge  from  the  SOth  August,  1644,  to  the  Ist  of 
November,  in  the  same  year.  This  sum  arooooted 
to  £86  58.  1  Id.,  and  formed  the  subject  of  the 
present  action.  The  defendant  did  not  include 
this  sum  in  aoy  of  the  accounts  which  he  passed  as 
sequestrator,  and  assigned  as  a  reason  for  not  pay- 
ing it  over  to  the  plaintiff,  that  on  the  6th  July, 
1844,  the  plaintiff  was  discharged  as  an  insolvent 
debtor,  and  one  Henry  Speer  appointed  hii 
assignee;  and  that  the  attorney  of  the  said  Henry 
S}>eer  had  frequently  cautioned  the  defendant 
not  to  make  any  payment  to  the  plaintiff.  It 
also  appeared,  that  since  this  action  was  com- 
menced, the  defendant  was  served  with  a  notice  in 


writing,  by  the  attorney  of  the  asssignee,  Erecting 
him  not  to  pay  any  snm  of  money  to  the  plaintiff, 
and  informing  him  that  ^e  assignee  was  the  only 
person  authorised  to  receive  the  produce  tlie 
estate  of  the  plaintiff,  and  Uiat  he  would  bold  the 
defendant  accountable. 

On  a  former  day  in  this  Term,  Sterne  B.  Miller, 
on  tlie  part  of  the  defendant,  obtained  an  trrdcr  nisi 
for  relief,  under  the  Interpleader  Act  (the  9th  & 
10th  Vice.  64,  s.  1),  against  which 

Brewster^  Q.C,  and  J.  Murphy^  Q.C^  for  the 
plaiuti^  now  shewed  cause.  The  nntrtiurge,  for 
which  this  action  is  brought,  aocroed  doe  before 
the  sequestration  issued,  and  ought  not  to  hare 
been  demanded  or  received  by  tne  aeqiMtntor, 
Waste  T.  Bishaa  (1  Or.  Mee.  &  R.  507);  Egmit  v. 
ffeenan  (3  Ir.  Eq.  Rep.  50)  He  has,  thenfore,  by 
his  own  act,  placed  himself  in  a  sItiurtioB  to  be 
sued,  end  cannot  now  call  on  the  court  to  estricste 
him.  Belcher  v.  Smith  {9  Bing.  82,  S.C  8  Mo.  &  Sc 
164).  The  assignee  of  the  plaintiff  has  00  rigtrt 
to  this  money,  as  it  was  not  luyable  until  after  tbe 
date  of  the  vesting  order. 

Napier,  Q.C.,  appeared  for  the  assignee,  and 
contended  that  it  waa  incumbeut  on  the  plaintiff  to 
produce  the  order  for  his  final  discharge,  as  the 
assignee  would  be  entitled  to  the  mon^,  onleu 
the  vesting  order  was  prior  to  the  month  of^^Aognst, 
1844. 

Sterne  B.  Milter,  for  tiie  defendant,  was  beard  ia 
support  of  his  rule. 

Blacbbobub,  C.  J.— The  defendant  id  this  case 
calls  upon  the  court  to  interpose  in  his  behalf,  and 
to  direct  the  plaintiff  and  his  assignee  to  inter- 
plead. From  his  own  admimon,  it  appears  that 
the  defendant  received  the  snm  of  £S4  IBs.  7d. 
four  yrars  ago,  and  retained  it  ever  nnce,  though 
he  had  no  right  whatever  to  it.  He  acted  under 
colour  of  his  authority  as  sequestrator,  but  did  not 
include  this  mouey  in  any  of  his  accounts.  This 
is  not  the  case  of  a  person  who  has  become  an  in- 
voluntary stakeholder,  or  of  a  public  officer  acting 
in  the  discharge  of  his  duty,  but  of  one  who,  after 
wrongfully  recaving  and  retaining  a  aum  of  monej, 
now  sa^s  that  he  has  been  served  with  a  uocice 
cautioning  him  against  paying  it  over,  lu  my 
judgment,  there  is  strong  evidence  of  collunoo 
between  the  person  who  served  that  notice  and  tbe 
defoidant.  If  the  facts  of  this  case  were  made 
the  solgeot  of  a  bill  in  a  Court  of  Equity,  s 
demorrw  would  lie  to  iu  The  oauae  shewn  mut 
be  allowed  with  costs. 

The  rest  of  the  Court  ooncnrred. 

Rmle  dieckar^ed. 
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DOWHXNO  V.  HODDEB. — Feb,  10. 

Practieg — Gtneral  Ordert, 

J%e  Getural  Ordert  are  hmding  en  the  court,  but 
may  be  reUeoed  agaimt,  in  case*  offravdf  or 
inevitMe  aceutenL 

This  cue  came  before  the  coart  on  appeal  from  aii 
order  of  the  Master  of  the  Rolls  refusing  a  motion 
to  dismiss  the  bill  for  want  of  prosecution,  and 
graDtioff  a  cross  motioa  for  liberty  to  amend  the 
bill.  The  facts  suffidentljr  appear  in  the  Lord 
Chancellor's  judgment 

Jonet  for  the  defendants. 

Detuif  forthe  plaialiff. — There  is  no  provision  in 
the4&5  W.4,c.7d,  under  which  the  orders  are  made» 
that  they  shall  be  laid  before  parliament  or  have  the 
force  of  statutes.  The  orders  have  invariably  been 
considered  subject  to  the  discretion  of  the  judge, 
(/Grady  t.  Bury  (1  I.  £.  R.  13) ;  Ductr  r.  G^- 
iV  (2  1.  E.  R.  56);  Smith  t.  GwM  (7  1.  E.  R. 
271);  MiUttrd  v.  ^mwu  (8  Sim.  160).  Calvert 
V.  Gamdy  (1  PhiL  518)  was  decided  on  the  orders 
of  1841,  made  wider  the  act  3  &  4  Vic.  c.  94,  which 
gave  them  the  effect  of  statutory  enactments ; 
the  8  &  9  Vic  c.  105,  was  passed  to  remedy  the 
inconvenience  produced  b^  this. 

Lord  Chakckixor. —  This  case  comes  before  me 
on  appeal  from  an  order  of  the  Master  of  the  Rolls. 
The  defendant  appeals  on  the  ground  that  by  the 
82nd  General  Order  he  was  entitled  ex  dehitojut' 
titiee  to  have  the  plaintifTs  bill  dismissed,  and  that 
the  particular  exceptions  specified  in  the  General 
Order  not  having  existed,  the  court  has  no  joris- 
diction  to  extend  the  time  for  filing  a  replication. 
The  order  is  certainly  very  stringent ;  it  is  one  of 
the  orders  made  under  the  4  &  5  Wm.  4.  c  76, 
entitled  **  An  Act  for  the  Amendment  of  the  Pro- 
ceedings and  Practice  of  Uie  High  Court  of  Chan- 
cery ID  Ireland,"  under  which,  power  was  given  to 
the  Lord  Chancellor,  by  and  with  the  advice  and 
assistance  of  the  Master  of  the  Rolls,  to  make 
general  orders.  One  of  the  general  orders  made 
under  this  authority  is,  "  that  the  defendant  (if  the 
plaintiff  shall  not  proceed  with  the  cause)  shall  be 
at  liberty,  after  the  expiration  of  two  months  from 
the  time  when  the  defendant's  answer  or  plea  has 
been  deemed  sufficient,  to  move  upon  notice  that  the 
bill  be  dismissed  with  costs,  and  the  bill  shall  be 
accordingly  dismissed  with  costs,  unless  the  plaintiff, 
ill  the  mean  time,  shall  file  and  duly  serve  a  replica- 
tion in  the  cause,  or  lodge  with  the  defendant's 
solldtor  an  undertaking  signed  by  the  solicitor  for 
the  pUuntiff,  to  set  down  the  cause  to  he  beard 
against  soch  defendant,  upon  bill  and  answer,  in 
the  following  Term ;  or  unless  the  plaintiff  shall 
appear  upon  the  motion,  and  satisfy  the  court  that 
he  is  unable  to  proceed  in  the  cause  by  reason  of 
aiij  other  defendant,  or  defendants,  not  having 
answered,  and  that  due  diligence  has  been  used  by 
the  plaintiff  in  proceeding  to  have  the  bill  taken  as 
confessed  against  such  defendant,  in  which  case  the 
court  shall  allow  the  plaintiff  such  further  time  for 
proceeding  with  the  cause  as  it  shall  deem  reason- 
able." Now,  in  this  case,  no  doubt,  the  time  had 
elapsed.    No  replication  was  filed  in  the  cause,  it 


was  not  set  down  on  UU  and  answer,  nor  was  the 

plaintiff  unable  to  proceed  from  any  other  defend- 
ant not  having  filed  his  answer,  he  having  used  due 
diligence.    PrimA  Jhcie  the  case  is  within  the 
order.  It  appears  that  the  answer  of  one  defendant 
(the  insurance  company)  was  filed  the  3rd  April, 
1848,   subsequently  to   that   of  tlie  defendant 
Hodder ;  and,  further,  that  the  question  in  this  cause 
relates  to  a  policy  of  insurance,  and  that  documents 
bearing  on  that  question  appeared,  for  the  first 
time,  on  the  answer  of  the  company,  that  the 
plaintiff  here  was  accordingly  entitled  to  an  order 
i^inst  the  company  for  their  production,  whidi  be 
<rfrtained  on  the  Ifith  June^  but  which  was  not  com- 
plied with  till  the  Ist  of  Augnat  Matters  remained 
so  tiU  the  1st  of  Novembo',  when  the  defendant 
served  notiee  to  dismiss  the  bill  for  want  of  prose- 
eutioa.   On  the  14th  of  Norember,  the  plaintiffii 
served  a  notiee  that  they  would  ask  leave  to  amend. 
I  have  to  consider  how  to  deal  with  respect  to  the 
facts  of  this  case,  and  the  rule  to  be  adopted  with 
respect  to  the  orders.   No  doubt,  there  has  been 
some  fiuetoation  with  regard  to  the  proper  mode  of 
dealing  with  this  and  some  other  rules.    On  one 
hand,  it  has  been  contended  that  they  bind  the 
court  as  if  they  had  been  part  of  the  Act  of  Par- 
liament under  which  they  were  framed,  and  that  the 
oourt  cuinot,  under  any  circunutances,  depart  from 
the  terms  of  a  rule  so  drawn,  that  it  is  as  if  the 
act  had  incorporated  it.    On  the  other  hand,  it  is 
contended  that  there  exists  a  spedes  of  general  dis- 
cretion of  dealii^  with  these  rules,  and  that  they 
are  more  to  guide  die  general  practice  than  to 
govern  the  court,  and  that  there  exists  a  general 
power  (rf  relaxing  tben.    These  are  two  of  the 
opinions  whidi  may  be  collected  from  the  expres- 
sions of  judges.   A  third  is^  that  the  orders  are 
binding  as  to  the  ordinanr  pracUoe,  but  are  subject 
to  the  rules  of  Courts  of  Equity  in  all  oases,  and 
that  where  there  is  accident,  fraud,  or  decepUoa  on 
the  part  of  the  opposite  party,  this  court  may  dis- 
peqse  with  the  rule  and  give  indulgence,  as  in 
many  other  transactions.   In  one  cas^  relief  was 
given  on  the  ground  of  mistake ;  it  mast  be  conceded 
that  it  ia  not  easy  to  define  what  is  such  mistake 
as  to  entitle  to  relief.    These  have  been  the  three 
modes  of  viewing  the  orders.   In  considering  the 
authorities  on  the  point,  the  only  clear  way  is  to 
take  them  in  the  order  of  time.    The  first  case  is 
that  of  Steigart  v.  Serviee  (L.  ft  G-  tern.  Plun. 
303).    That  case  was  dedcfod  on  the  orders  of 
1B34,  but  they  were  under  the  same  Act  of  Par- 
liament ;  so  there  is  no  difibrenoe  in  that  respect. 
It  waa  heard  first  before  Sir  W.  Mac  Mahon,  who 
adopted  the  middle  course,  althoogh  appearing  to 
take  the  more  stringent  view.    In  his  judgment  be 
says,  "  My  view  of  the  system  of  orders  of  the 
29th  November,  1834,  which  were  issued  under 
the  statute  of  4  &  6  Wm.  4,  c  78,  is,  that  they  are 
to  be  considered  ^s  orders,  while  unresdnded,  of 
the  same  nature  as  orders  inserted  in  a  statute ;  as, 
for  example,  the  rules  inserted  in  the  statute  b  St  6 
Wm.  4,  c.  16,  as  to  persons  in  custody  under  pro- 
cess, that  all  these  orders  are  to  be  considered  as 
the  written  and  binding  law  of  the  court,  unless 
when,  upon  the  acknowledged  principles  of  a  Court 
'  of  Equity,  they  ought  to  be  relieved  against — viz., 
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in  casw  of  ihmd  or  -aocMflnt ;  bot  that  the  neglect 
or  delay  of  the  ■olidtoTi  in  proceeding  aeeordlng 
to  tbew  orders  of  the  oourt,  does,  not  oonitltote  a 
ease  for  r^ef  upon  these  principles— that  as  to 
relieving  upon  an  arbitrarj  principle  of  wide  dis- 
cretion, as  against  these  orders,  upon  the  ground  of 
mere  n^lect,  I  do  not  see  how  it  can  be  sustained. 
The  grounds  on  which  it  was  urged  to  the  discre- 
tion of  the  court  that,  in  this  particular  case,  these 
orders  ought  to  be  relieved  against,  appear  to  me 
to  be  founded  on  the  assumption,  that  it  was  to  be 
treated  as  an  irreparable  mischief  and  fidlnre  of 
jostioe^  that  the  party  shoald  not  be  priTil^jed,  by' 
■mendmentf  to  proeeetate  the  partiealar'  came, 
whatever  may  be  the  negleok  of  Ute  party,  or  his 
solicitor ;  but  it  appears  to  me  that  this  proposi- 
tion, thus  aasumed,  cannot  be  at  all  aoatainedi  It 
ia  true  that  it  may  be  deemed  an  inconvenience  to 
be  avoided  as  &r  as  ]»aatieible^  consistently  with 
the  maintenance  of  these  orders,  which  were  framed 
for  averting  mischievoia  delays  in  Equity  suits,  to 
subject  a  party  to  file  a  new  bill,  but  the  costs  of 
the  suit  which  have  been  the  subject  of  the  neglect 
and  delay  will  be  the  only  loss  imposed  on  the 
suitor,  and  his  rights  will  remain  anafi'eoted."  That 
was  the  view  tiuen  by  Sir  W.  Mac  Mahon ;  and, 
though  Lord  Plunltet  reversed  the  order,  there  is 
nothing  to  shew  what  view  he  took  of  those  observa- 
tions. The  question  was  not  on  the  force  of  the 
orders,  but  on  their  eunstruction,  and  that  was  the 
view  taken.   The  next  case  is  (yCfrtufy  v.  Bony 

SI.  £.  R.  13>  Sir  M.  O'Loghlen  said,  « I  have 
e  authority  of  the  aettlad  practice  in  England  far 
•aying  that  then  general  orders,  being  ftramed  fbr 
the  genrnd  administration  «tt  eqni^,  most  aivnm 
give  way  when  it  appears  to  the  ooort  that  the 
equity  of  any  partieular  case  requires  it"  This  is 
sot  very  demdte  j  and,  if  it  means  that  the  court 
]a  to  put  a  oonstruetion  on  the  orders  with  reference 
to  the  general  merits  ot  the  case,  I  cannot  agree 
with  it.  I  cannot  think  that  the  orders  are  to  be 
interpreted  in  difibrent  ways  in  difierent  suits.  I 
do  not  think  that  the  general  eqoity  of  the  cause 
can  be  at  all  taken  into  consideration ;  but,  if  it 
means  the  mode  of  conducting  the  case,  I  can 
reconcile  it  with  the  words  of  Sir  Wm.  Mao  Mahon. 
The  next  case  is  Rts  v.  Lyom  (1  Dr.  ft  W.  827, 
vide  p.  333).  There  Lord  Plonket,  ^leaking  geno- 
rally  ©f  the  rules,  seems  to  take  the  view  that  they 
are  flexibly  and  sayi^  **thore  b  no  ground  for 
•ayfaigi  nor  oan  H  be  preMndad,  that  these  rules  the 
creatures  of  the  couft  uw  to  beoome  ita  masters, 
by  assuming  a  nature  so  Undii^  as  to  onrrule  and 
control  the  acts  of  that  yrerj  court  which  gave  to 
them  existenoe."  The  Vic^-Chancellor  seems  to 
have  taken  a  similar  view  in  BurrM  v.  A^cAobm 
(6  Sim.  212).  The  case  of  Ihfcer  v.  GouUinr 
rs  Ir.  E.  R.  57),  was  also  before  Sir  Michael 
O'Lf^hlen,  and  eheirs  tiiat,  in  his  opinion,  the  case 
before  the  oourt  gave  a  claim  for  indulgence, 
although  the  proper  time  bad  passed.  He  says, 
**  It  appears  that  there  have  been  some  communi- 
cations between  the  plaiRtifiB*  solicitor  and  the 
defendant  Whit^  which  induced  the  plaintifik  to 
delay  the  proaeoudoa  of  thdr  suit,  and  that  the 
defendant,  who  now  seeks  to  have  the  bill  dia< 
missed  for  want  of  proaeeution,  is  repnsented  by 


the  nme  solicitor  wbo  Is  ooueernsd  b  tUl  euae 
for  the  defendant  WUte.  So  that  the  dcfendut 
who  is  now  applying  may  be  mppossd  to  hire 
been  appriaed  of  the  not  nnrassowlble  csbk  of 
delay.  I  have  frequently  had  oecarion  to  notiea 
the  evil  effect  of  permitting  vagne  and  cuoal  ^ 
versations  pending  a  cause  to  intermpt  the  ren. 
larity  of  the  prooMdings  in  it.  However,  tlie  toot 
is  always  unwilling  to  dismiss  a  bill  for  mat  of 
proeecudcm,  where  there  is  a  reasoaible  excnefgr 
the  delay  t  and,  under  the  drcnmitaBces  bov  da- 
closed  to  the  court,  I  tlunk  the  plaibtiff  ihnid  be 
at  liberty  to  retain  the  biH  upon  the  nrail  icru  gf 
paying  the  costs  of  the  motion  to  dlnuiit'  St 
it  would  seem  that  Sir  Midiael  O'LogbUa  dek  i 
more  favourable  view  than  Sir  W,  Mae  MUies, 
the  power  of  the  oourt  over  these  ordca  h 
Jeffh-ey$  V.  Goodwin  (3  L  £.  R.  99),  tbeeavt 
gave  indulgence  <hi  the  ground  of  .mm  aeddat 
In  Smith  r.  GooU  (7  f.  E.  R.  87]),  kiTe  «h 
raven  to  amend,  long  after  the  tian  had  piwi 
M'Lovghlin  v.  M'LovghUn  I.  E.  R.  109)  cnt 
before  the  late  Mastn*  of  we  Rolls  (tbeprent 
Chief  Justice).  In  that  cas^  he  refaied  to  lAait 
any  departure  from  the  role,  and  leenu  to  hue 
taken  a  strong  view  of  them,  stronger  than  tfait  of 
Sir  M.  O'Loghlen,  and  nearer  that  of  Sir.Va. 
Mae  Mahon.  He  says  that  the  onlyqne^i^ 
whether  the  plaintiff  haa  ^wn  doediUnacei  lad, 
so  far,  he  takes  an  indulgent  view  of  Os  ew^  ii 
not  confining  the  diligenoe  to  enfoning  aa  nntr. 
He  says,  it  is  imposnble  to  say  that  Uiii  iiacm 
of  dnigenoe^  and  the  naeessitV  of  umHtf  the 
bill  cannot  take  the  eaae  out  of  the  nlft  BMa, 
it  is  plain  that  the  record  nittfc  ba^  li  ftet,  nesa* 
structed  in  the  amended  billt  sothatlMlhtltii 
difficulty  in  granting  the  appUeatioOiatthtiiUaiif 
may  as  well  file  a  new  billr  In  Xinini.Dmu 
(10  I.  £.  R.  614^  I  have  sUted  m;  opma  ta 
these  rules  to  be  in  accordance  with  thiat  of  Sb  Wn. 
Mac  Mahon,  though  not  going  so  f&Uy  bto  tW 
cases.  The  view  I  took  was,  that  nnleaa  there  vh 
something  in  the  conduct  of  the  party  to  pot  Ibe 
plaintiff  off  his  guard,  I  could  not  reUx  tlm 
The  cases  in  England  do  not  very  dea^  run  th 
question.  In  Calvtrt  r.  Gandy  (1  nitlL  519), 
Lord  Lyndhnrat  says,  **  The  orden  of  Aogvi, 
1841,  were  made  by  the  Lord  ChaaceSor,  vith  tic 
advioB  and  oonsoit  of  the  Master  of  the  Mi,  a 
pursuance  of  the  4th  Vict  c.  94,  and  4  ft  5  liltt 
c.  52,  which  provides  that  all  roles,  otdeti,  ml 
regulations  shall  be  laid  before  the  Boom  of  Pv- 
liament,  and  that  from  and  after  Uie  maldiigdentf 
they  should  be  binding  and  obligatory  on  the  OMrt, 
and  be  of  like  force  and  effect  as  if  the  pmimi 
therein  contained  had  been  exprssdyenacUd  hj?tf 
It Ament,subject,  however  to  the  r^t*  of  eilberbwtt 
of  Parliament  to  annul  them.  Those  orden  bti% 
therefore,  the  force  and  effect  of  an  Act  of  Pvlit- 
menu  I  have  the  power,  with  the  coDCWiaee  (J 
any  two  of  the  other  judges  of  the  court,  to  lewnd 
them  and  substitute  others ;  but,  without  gnof 
ttirough  the  forms  prescribed  bv  the  act,  I  bve  no 


 jrtiunly  ■  very 

Hot  see  how  1  can-**' In  my  own  oidm  oi 
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ttaflfit  iirtCTirtnmmi  tirHri*  annexed  them  to  sn 
Act  of  PtriivUB^  ud  I  actually  broagfat  in  a  bill 
fbr  thit  parpoae  <  but  afterwards  I  fut  the  very 
jjOeal^  whkh  has  oocurred,  and  aoccnrdii^ly  did 
BOt  wry  thmagh  the  biU,  but  issued  the  orders  as 
the  wders  t£  the  oatut  only."    It  does  not  appear 
vhy  he  stight  not  have  brought  in  an  act*  like  the 
Inh  aet*  whioh  doea  not  oootain  those  stringent 
dsonirtf  Aa  omiauoa  of  tbem  vonld  have  less^Md 
tin  jBoaBveaieBoa.    It  is  said  that  a  late  act 
(Bft9  Vicft  10i>)  was  passed  to  get  rid  of  this 
dfOiri^  Ib  gnfllwai,  hat  then  is  aoitta  doubt 
whethsr  Oat  WW  (bw  NaMB,  and  «a>to  tba  effoet  of 
the  act  'in        raspaet,  JfiritUat  t.  CSUiAuttr 
a  Ham  9Qi)  was  awued  befora  the  Vio»-Cban- 
csUbti  OB  an  fl«der  mate  under  4ha  statute  8  ft  9  Vio. 
wbeahe  lesterad  the  bilL  It  doea  not  appear  what 
vtev  ^  the  8  ft  9  Vio.  the  Lord  ChanoeUor  took, 
1^  ha  reversed  the  Viee-Cfaaneelloi's  order.  That 
e«e  ii  also  retorted  in  llJorist,  p.  49.  Intbtsstate 
ef  tiw  aathoritiea  there  cannot  be  said  to  be  any 
Msitt  mis.   If  so»  Uw  view  taken  by  Sir  Wm. 
ICie  Ifohoa  aeesM  to  me  to  answer  all  purposes. 
Bafiice  the  act  paseed,  the  Chancellor  had  power  to 
iBske  rules ;  whether  or  not,  to  alter  them  is  not 
■ow  aateriali  be  certainly  lud  not,  nador  tha  act, 
toy  pawar  to  ebanga  them,  save  with  the  assent  of 
the  witv  of  the  Rolls.  As  I  said  before^  there 
kis  besB  BUMih  finotuatioo  of-  opinion  -  aa  to  the 
casMiawUchtfaaraleaeeuld  be  relaxed;  Sir  Wm. 
Mae  Xahoa  pot  it  as  high  as  ftaod.    It  is  not 
Botcsisrj  to  put  it  so  high^-inevUaUe  aoeldaDt 
would  be  sulBeieat.  What  degree  of  mistake  would 
do,  I  will  aol  BOW  dedde.  Tto  equity  vi  the  ouise 
hsi  aodus^  to  do  with  it.   Whatever  is  to  be  oon- 
sMeie^  must  be  in  the  conduct  of  the  oanse.  Now, 
ia  the  esse  before  ase,  what  are  the  facts  ?  The 
pUioliir  filed  bis  UU  10th  of  February,  1848 ;  so 
fu  as  pelatea  to  thia  defondant,  the  ease  was  com- 
plsle,  bat  by  reason  of  the  answer  of  the  iusnrance 
CoBipsny,  the  ease  became  iacomplete ;  and  though 
thdr  anawOT  was  filed  the  8rd  of  April,  it  Was  not, 
in  foct,  an  answer  till  the  tst  of  August}  for, 
having  atatad  doeamrats  which  wero  ordered  to  be 
pedoead  na  the  12th  at  Juob,  it  was  not  a  oom- 
|dete  aBiBia       4hey  were  inodueed  In  August. 
We  all  know,  that  at  that  time  there  is  not  the 
su^fteility  of  eonaUeriog  a  case.  I  do  not  aay 
thst  the  loc^  vacatim  ia  to  be  left  oat  in  loomider- 
iog  the  ralee ;  if  it  were  to  b^  the  orders  should 
be  amended.   I  do  not  think  the  plaintiff  precluded 
from  lelieC^   Perhapa,  if  it  had  been  in  the  first 
plsee  before-  toe,  I  might  have  taken  a  stronger 
view  I  but,  considflring  the  conduct  of  the  cbhs^ 
not  oaVf  with  referenco  to  its  own  facts,  but  to  orders 
made  in  tnha  oases,  I  tbink  I  can  come  to  no  other 
cooehiiieB  tbanthattheMasterof  the  R<^  baa  taken 
a  r^fat  view  of  the  case.   Some  time  elapsed  be- 
Iveen  the  anaver  and  the  <xrder  for  the  prodoetion, 
sad  a  long  tine  elapsed  when  the  deeds  were  pro- 
duced on  tlw  ist  of  August,  and  then  an  amend- 
ment of  the  bill  waa  necessary.   I  impute  no  fraud 
m  the  case*  but  there  is  eaough  to  shew  that  the 
plaintiff  might,  to  some  extent,  eonsider  himself 
not  liable  to  be  stopped  by  this  rule  after  the  deby 
by  the  other  defenaant  •  I  am  not  aatisfied  that 
there  waa  any  want  of  proper  diligence.   I  will 


not  give  any  eoata,  and  tha  appdlaat  moat  get  back 

his  df^osit. 

Cftanewy  MoUm  Book^p,  Slfi. 
♦ 

ROLLS  COURT. 

Stbblr  v.  pRAZn^-^Mk  17. 

\  Service  deemed  good — Subpana — Power  of 
Attorney, 

In  a  tttit  ^or  Jbredoewre  ow^  lurUdn  bunde 

vett&i  in  trueteet,  tipon  trmt,  to  ««&  it,  F,^  one 
fif  the  trueteeft  Int  power  ^  attormyt  emthoriMed 
IL  N.  T.  to  9eU  iheee  land:  Service  ofsub- 
pana,  to  appear  and  anewr,  ifpoB  S.  N>  T- 
deefi^ed  good  eerviee  <f  R. 

RfUfy,  on  behalf  of  the  pliuntiff,  moved  that  aer- 
vioe  of  the  subpmna  to  appear  and  answer  the  bill 
in  this  cnise,  and  of  the  notice  pursuant  to  the 
16tk  General  Order,  on  the  defendant  Robert 
Fraser,  by  serving  same  on  R.  N.  Tumbnll,  the 
attorney  of  the  said  Robert  Frazer,  be  deemed 
good  eervioe  on  the  defendant,  Robert  Frazer. 
The  bill  in  this  case  was  filed  to  raise  the  amount 
of  a  mortgage,  and  prayed  for  a  foreclosure  and 
sale  of  certain  lands  in  the  connty  of  Dublin. 
From  the  affidavit  of  the  plaintiff's  solicitor  it 
appeared  tliat  by  indenture  bearing  date  the  Slst 
of  Deoanber,  1844,  the  said  lande  were  conveyed 
to  the  add  delMant  and  three  other  person^  upon 
trust,  by  sales  or  mortgage  to  raise  such  sum  as 
should  be  Meessary  to  pay  off  the  debto  tberefai 
mentioned,  including  said  mortgage.  That  Robert 
Ftvzer,  by  a  power  of  attorney,  dated  the  80th  of 
October,  1848,  reeittng  that  there  were  charges 
afiteting  said  lands,  and  that  same  should  be  sold 
for  payment  hereof,  and  that  be  was  about  to 
emigrate  to  Australia,  appointed  Robert  N.  Tum- 
boU,  his  attcmiey,  to  grant  and  release  said  luids, 
#ith  full  power  to  convey  same  to  a  purchaser. 

Mastbb  of  THt  Rolls. — I  will  make  the  order, 
that  serviee  upon  Robert  N.  Tumboll  be  deemed 
good  eervioe  of  the  detodMit  Robert  Fraaer. 

NnoBHT  tf.  Lkydbn. — Feb.  leU  . 

Where  a  biU  has  been  jBed  contrary  to  good  JaiO, 
StrnUe,  the  court  kiUt  at  the  inttaaoe  ef  a 
d^nuhmt,  tammary  Jurieikliom  to  take  Ae  hiM 

efAe^ 

This  was  an  application  by  a  drfendant  that  the  UU 
might  stand  dismissed,  with  costs,  on  the  grounds 
that  same  hfad  been  filed  oontrary  to  good  faith, 
and  the  agreement  of  the  parties,  and  wlfbdDt  the 
knowledge  of  the  plaintiff. 

It  appeared  that  the  late  Elizabeth  Rumley  gave 
her  bond,  dated  the  14th  day  of  May,  1846,  to  the 
phdntiff  for  the  sum  of  £600,  together  with  war- 
rant of  attorney  to  confeM  Judgment  thereon,  and 
on  which  was  endorsed  the  following  defoasaoee — 
**  Memorandum,  that  the  wfthin  bond  and  warrant 
of  attorney  is  given  for  securing  Ae  paymmt  of  the 
principal  snm  of  £900^  with  interest,  tnm  the 
within  named  EUxabeth  Rnmley,  to  the  vkhin 
■named  James  Nugent,  by  balf-yeariy  faistalments 
of  £S5,  payable  on  every  1st  day  of  November, 
and  1  St  day  of  May,  the  first  payment  of  £25  to  b(( 
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made  on  the  I  st  of  May  next,  and  it  it  h«^y  declared 
that  unless  default  shall  be  made  in  the  payment  of 
said  instalments,  or  some  or  tme  of  them,  on  the 
days  and  times  above  mentioned,  no  execution  shall 
be  sued  out  upon  the  judgment  to  be  entered  upon 
said  warrant."  The  first  instalment  was  paid  on 
the  11th  of  July,  1847,  for  which  the  plaintiff  gave 
the  following  receipt,  "  Rec«uved  from  Miss  ^iza- 
beth  Rumley  £25  sterling,  amount  of  first  instal- 
ment on  her  bond  for  £600,  dated  14th  May,  1846, 
and  M'hich  should  have  been  paid  on  the  Ist  of 
May,  1847  ;  received  same  without  prejudice  to  my 
right  at  any  time  hereafter  to  issue  execution  on 
said  boud,  notwithstanding  the  condition  endorsed 
on  the  bade  thereof,  such  condition  haviw  been 
now  broken  by  the  said  first  instalment  notliaving 
been  paid  on  tbe  Ist  of  May  last."  In  order  to 
secure  the  payment  of  the  instalments,  it  appeared 
that  Elizabeth  Rumley  had  given  the  plaintiff  a 
letter  to  a  Mr.  ThomH  Carson,  a  tenant  of  her's 
authorizing  him  to  pay  his  rent,  £60  per  annum, 
less  taxes,  to  the  plaintiff,  who,  it  further  appeared, 
was  himself  also  her  tenant,  at  a  yearly  rent  of 
about  £18,  which  paid  his  interest.  Before  the 
second  instalment  became  due,  EJicabeth  Rumley 
died,  and  appmnted  the  defmdant  her  sole  executrix. 
A  caveat  was  entered  to  her  obtaining  probate  of 
the  will,  and  a  litigation  carried  on  in  the  Court  of 
Prerogative,  which  was  not  decided  until  Nov. 
1848,  when  a  decree  was  made  in  favour  of  the 
defendant.  Pending  this  litigation,  no  instalments 
were  paid  to  the  plaintiff,  who  threatened  proceed- 
ings for  tlie  recovery  of  tbe  judgment.  In  reply 
to  his  applications,  the  defendant  had  always  ex- 
pressed her  willingness  to  carry  out  tbe  arrange- 
ment made  with  Elizabeth  Rumley,  and  it  appearad 
that  after  the  decree  in  the  Prerogative  Court  had 
been  obtained,  and  before  probate  was  talten  out, 
the  son  of  the  plaintiff  met  the  son  of  the  ddeodant 
by  appointment  at  the  office  of  the  defendant's 
solicitor,  when  two  receipta  for  rent,  payable  by 
Thomas  Carson,  the  first  Ua  a  year's  ren^  due  tbe 
S!5th  of  Jona,  1848*  the  aecood  for  a  half  year  to 
*  fall  due  the  25th  of  December  then  next,  were 
handed  to  the  plaintiff's  son,  the  defendant 
swearing  that  she  was  informed,  and  verily 
believed,  such  receipts  were  given  to  carry  out 
the  original  agreement  made  with  £.  Rumley, 
and  on  the  fol\  understanding  that  no  pro- 
ceedings would  be  taken  on  the  jodgment. 
The  plaintiff  and  his  son  deuied  there  was  any  such 
understanding,  and  insisted  that  they  took  the 
receipta  as  payments  generally,  and  that  the  son 
had  no  authority  to  make  such  an  arrangement. 
It  appeared  that  Carson  paid  the  year's  rent,  due 
tbe  25th  of  June,  less  the  taxes,  but  did  not  pay 
the  rent  due  the  25th  of  Deoemlier,  but  stated  his 
readiness  to  pay  in  a  abort  time.  Without  any 
further  intimation  to  the  defendant,  or  without 
being  informed  of  Carson's  asking  further  time, 
the  bill  was  filed  on  the  3rd  of  January,  1849,  and 
not  until  after  it  was  filed  was  the  receipt  for  the 
unpaid  rent  sent  back.  On  being  served  with  the 
subpoena,  the  defendant  sent  her  servant  to  the 
plaintiff,  who  stated  tbe  proceedings  were  as  great 
a  surprise  to  him  as  the  defendant.   The  pluatifif 


and  hia  aolidtor,  by  their  affidavits,  stated  tl^ 
instmctions  bad  be«i  given  to  prepare  ths  biQ 
many  months  before,  and  that  it  bad  been  debnd 
through  the  illness  of  tbe  oounsd  before 
tbe  instruetione  had  been  laid,  and  thst  thns 
instructions  never  had  been  withdrawn. 

Hmghth  Q.  C  and  A  Awfrcy,  in  sappgtt  of 
tbe  motion,  relied  on  the  want  of  good  fuifa  e>hi. 
Uted  in  ffling  the  biU,  and  that  even  if  tbe  omdi. 
tion  of  tbe  defmsaMe  waa  br^en  by  Ur  noi. 
payment  of  the  instalments  at  the  tiaies^ifxjiniid, 
that  the  subsequent  acceptance  ef  the  neapti 
revived  the  agreement  to  accept  payment  byiutal. 
ments  Norttm  v.  Wood  (I  Rnss.  k  MjIik^  I7g^ 
and  that  the  court  bad  jurisdiction  to  isMcre 
summarily,  BroHgam  v.  Gorget  (7  I,  E. 
BlaJte  V.  Sndtk  (1  Yo^  594)  j  that  a  oonrt  of  wj 
would,  in  a  like  case,  exercise  summary  jnriidicticiB, 
Phiipotr.  Than^Bon  (2  Dow.  &  Lownd.  m 

J.  D.  Fitzgeraid,  Q.C^  and  T.  W,  Wkite,om- 
tra. — This  is  a  question  for  the  bearii^,  tbt  owdi- 
tion  of  the  defeasance  has  not  been  f  u)filk)d,iod  Uhr 
waa  no  subsequent  agreemeot  to  setitqiigw. 
The  affidavits  are  cmitraitiotory  i  that  nude  b;  tke 
defendant  waa  on  mere  beaiaay. 

Masteb  ow  tbm  RoLU^In  this  esse,  tlnde. 
fendant  applies  to  dismisa  the  jdaintiff^  biU  oa  t«o 
grounds ;  first,  as  having  been  filed  oontnry  to 
good  faith ;  secondly,  without  tbe  sanetioo  or^. 
ledge  of  the  plaintiff.  I  do  not  ttunk  I  gouM  mub- 
marily  interfere  on  the  second  ground,  becuue  the 
plaintiff  has  adopted  the  act  of  his  solicitor;  ud 
on  tbe  first,  if  I  do  not  cCM^ly  wiUi  tbe  tp^. 
tion  in  this  instance,  I  wish  it  to  be  uudsotood  tiiit 
I  do  not  lay  down  the  proposition,  tbst  t  hn  not 
jarisdiction  to  do  so.  I  have  no  doobt,  iltkough 
the  afiidavits  of  the  plaintiff  and  Ua  sen  km  bees 
framed  with  all  tbe  nicety  of  special  pksdii^tbii 
these  recapts  were  accepted  aa  payaiMits  os  msant 
of  tbe  instalments,  and  I  ehould  be  ^  to  sierm 
summary  jurisdiction,  as  thb  has  been  a  most  hnli 
proceeding;  but,  aa  thia  case  is  not  quttsdnrca 
the  affidaviti^  I  think  the  safer  way  will  bs  todnv 
up  a  special  order,  allowing  tbe  deftodaat  to  lodge 
money  in  court  without  pngudioe  to  ber 
upon  having  the  bill  diamissed  at  tbe  besrii^.  u 
an  application  to  stay  proceedings  were  not  Gude 
until  after  lull  filed,  there  being  do  bresdi<^  faith, 
I  could  only  do  so  on  payment  by  the  defendant  of 
all  the  plaintiff  *s  demands,  Fitid  v.  Sobiiuim  (7  Bea. 
66)  ;  AtfRtfr  y,Portartington  (2  Pbi.  30);  hot  ben 
the  objection  goes  to  the  pluntiff  institotiDg  the 
suit  at  all,  and  if  the  case  were  now  at  t  bwii^ 
there  would  not  be  much  difficulty  in  diipOMyof 
it.  I  am  happy  to  say  I  have  jurisdictknofertla 
costs  of  the  motion,  and  I  shall  give  nooe  totbe 
plainti£  No  rule  on  this  motion,  witboui  prejo- 
dice  to  the  defendant,  Maria  Lqrden,  ioiiitu^  at 
the  bearing  that  the  plaintiff  ia  not  cotilkd  »  aay 
costs  of  this  suit,  aud  it  ia  ordered  thatthe  de- 
fendant, Maria  Leyden  be^  and  ahe  is  hmb;  at 
liberty  to  lodge  in  the  Bank  of  Ireland,  aidi  ilw 
privity  of  tiie  Aecountant-goienl  aS  this  coort,  to 
the  credit  of  this  oaua^  such  aum  ai  d«  bbj  be 
advised. 
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QUEENS  BENCH^HxLAST  Tbbm,  1849. 

I^asBB  Dahzxkt  v.  Wiuom^-Jiw.  17. 

^edmmt — Notic*  to  Qvit — Married  Woman, 

Separate  Eitate. 
Prvperh/  had  been  devited  to  a  vnfst  previous  to 
her  marriage^  fir  her  Ufe,  to  her  teparate  u»e. 
The  marriage  aettlement  did  nof  o^cf  the  pre- 
mise* m  quettiony  hut  contained  a  covenant  on 
the  hmebtm^s  part  not  to  inteifire  «rt(A  the 
mmmagement  ^  (A«  therein.  The  partiet 
separated  soon  after  the  meariage.  The  defend- 
asU  had  never  dealt  wiUt  emjf  o^er  pereont  m 
rwpMf  ^  the  premisee,  than  the  and  hei' 
ogmi  ;  «k«  had  paid  rent  on  M«  m^r  rece^ts. 
Seld,  that  a  notice  to  quit,  signed  by  the  wi/i, 
amd  deen^ii^  ffte  kokhs^  to  be  man*  kers^fj 
«M«  sa0icient* 

Thifl  was  an  ejectment,  on  the  title,  to  recover  a 
certaio  dwelling  bouse  situate  at  Cove,  in  the 
county  of  Cork.   The  declaration  contained  three 
demises,  one  in  the  name  of  Mr.  Dankert  another  in 
bis  wife^B,  and  a  third  in  his  name  jointly  with  his  wife, 
whose  property  the  premises  in  question  had  been 
prior  to  their  marriage.   The  action  had  been 
tried  at  the  Cork  Summer  Assizes  of  1848,  before 
Moore,  J.,  on  which  occasion  it  appeared  in  evi- 
dence, that  certain  premises,  Including  the  house 
in  qoestioD,  bad  been  demised  on  the  3rd  of  No- 
Temberi  ISOtJ,  fw  a  ftwhold  term,  which  was 
Aill  in  ene,  and  the  Interest  in  said  lease  had 
been  vested  in  one  Fitzgerald,  the  father  of  Mrs. 
Dankert.  He  died  previous  to  the  marriage  of  Mr. 
and  Mrs.  Dankert,  having  by  his  will  devised  the  pre- 
mises in  question  to  his  daughter,  during  her  life, 
Jbr  her  sole  tue  and  bene/it.    The  devise  was 
directly  to  herself,  without  the  intervention  of 
trustees.    In  the  year  1836  she  married  the  lessor 
of  the  plaintiff,  and  on  that  occasion  a  settlement 
was  executed,  which  did  not  comprise  the  pro- 
perty now  in  dispute.   It  contained,  however,  a 
covenaot  by  the  husband  not  to  interfere  with  the 
property  conveyed  to  the  uses  of  this  settlement, 
and,  likewise,  to  permit  his  wift  to  enjoy  the  pro- 
perty which  she  succeeded  to  under  her  father's 
will,  according  to  the  terms  Uiere<tf.   Soon  after 
the  marriage  the  parties  separated,  and  £rom  that 
period  to  the  fvesen^  the  wife  had  received  the 
rent  of  the  bonse  now  sought  to  be  evicted 
throngb  her  own  recognized  agent,  and  on  her  own 
receipt.   The  defendant  bad  become  a  tenant  of 
the  said  house  during  Mrs.  Dankert's  management 
of  the  property,  but  simply  as  successor  to  her 
stepfather,  whose  possession  was  antecedent  to 
Mrs.  Dankert's  tenure  of  the  premises.    The  de- 
fendant bad  never  known  any  other  persons  to  be 
concerned  with  the  premises  but  Mrs.  Dankert 
and  her  agent.   Mrs.  Dankert  had  caused  her  to 
be  served  with  a  notice  to  quit,  in  her  own  nam^ 
dated  August  18,  1846,  and  describing  the  hold- 
ing to  be  from  herself.    An  ^ectmfent  had  been 
brought  thereon,  which  was  tried  at  the  Cork 
Spring  Assizes  of  1 845,  buttheleisorsof  theplaintiff 
omitted  on  that  occasion  the  production  of  the  will 
and  MtUementy  and  were  aocordingly  mMwnhed) 


as  having  failed  to  shew  an  authority  from  hos- 
band  to  wife  to  detoinine  the  tenan^.  The  present 
action  was  accor^ngly  commenced,  and  the  above 
docoments  having  been  proved,  a  verdict  passed 
against  the  defimdant,  which  she  now  soogfat  to 
set  aside,  on  the  grounds  that  even  granting  the 
requisite  authority,  had  been  giv«i  to  Mrs.  Dan- 
kert, the  notice  to  quit  was  invalid,  by  reason  of 
its  not  having  been  given  in  the  name  of  the  party 
in  whom  the  legal  estate  was  vested.  A  conditional 
rule,  to  set  aside  the  verdict,  having  been  pre- 
viously obtained,  caose  was  this  day  shewn  by 
flinMt,y.,with  him  fferrick. — The  joint  effect  of  the 
will  and  settlement  is  to  confer  power  on  the  wife 
to  detmnine  the  tenancy.  Doe.  d  Earl  Mannert, 
V.  Mvsemt  (2  Moo.  &  K.  56.)  It  was  quite  unne- 
cessary to  state  that  it  was  signed  on  behalf  of 
husband.  Leaaee  Lord  SUgo,  t.  Ikmtt,  (3  If. 
L.  R.  146^ 

J.  D.  Fittgeraldj  Q,C.,  and  Chatterton  for  de- 
fenduiL — Tlw  jndsment  of  the  eoort,  in  Lord 
S^gi/e  ene,  tamed  on  the  fiict  of  a  diselaimer  by 
the  tenanti  and  thus  the  neeessdly  ter  a  notioe  ww 
ranoved.  Here  there  waa  a  misdescripUon  of 
tenancy  in  the  notice.  A  notice  by  an  agent  should 
be  given  in  that  character.  (Btaekbume,  C. 
This  is  a  peculiar  case,  because  the  tenant  here 
paid  rent  to  the  wife.  There  is  actual  evidence  of 
ber  itttemt  in  the  premises.)  The  tenancy,  in  a 
court  of  law,  would  be  held  to  be  under  the  bus- 
band,  and  the  notioe  to  quit  ought  to  have  been 
conformable;  {Moore,  y.»Would  not  the  de- 
fendant be  precluded  from  setting  up  a  title  in  the 
husband.)  It  is  admitted  on  the  other  side,  that  it  is 
on  the  demise^  in  the  name  of  the  husband  alone* 
that  they  ean  recover,  and  we  have  admitted  ten- 
ancy onder  him.  A  feoffment  by  a  wife^  of  hw  own 
lands,  without  the  oonouneoce  of  her  husband,  is 
vend,  Perkins  HL  Ormnta,  There  can  be  no 

estoppel  in  tlie  case  eS  a  married  woman  it  must 
be  mntnal.  l^he  notice  ought  to  be  a  safe  one  for 
the  tenant.    Doe  dem  Lytter  v.  Goldwin,  (2  Q.  B. 
143,  S.  C;  I  G.&  Dav.  4S3.){lUackbume,  C.J^U 
it  not  the  test,  whether  the  defendant  can  act  saftly 
upon  this  notice?)   That  is  not  the  onfy  test,  the 
notice  must  not  merely  be  safe  for  the  tenant,  but 
give  him  the  means  of  ascertaining  its  authority,  end 
if  it  does  not,  the  owner  may  still  treat  persons  so 
served  as  tenants.  {Moore,J. — Was  it  competent  for 
the  tmant  to  dispute  the  notice  of  the  wiTe  in  thie 
instance  ?    It  was  proved  that  tenancy  commenced 
after  the  separation.)   Doe  v.  Biggs,  (1  Taunton, 
367,)  is  quite  distinguishable  from  the  present  case. 
Here  the  notice  actually  rebuts  on  its  face  the  pre- 
sumption of  agenmr.   Leasee  Frsemam  v.  .^Asorn, 
(If.  Cir.  Cas.  553.)   The  case  of  a  receiver,  under 
tlie  eonrts^  is  by  no  means  analc^ous.   In  Lord 
i^igt/s  case  the  notice  ^d  not  negative  the  pre- 
sumption of  tenancy  as  it  does  here. 
Herrirk,  in  reply,  was  not  called  upon. 
Blackbubhe,  C*J. — This  was  an  ejectment  on 
the  title,  in  which  the  lessees  of  the  plaintiff  are 
husband  and  wife ;  and  the  question  is,  whether, 
under  the  cireumstanoes  of  the  case,  the  tenancy 
of  the  defendant  has  been  legally  determined.  It 
appears  to  me  that  it  has,  and  tliat  the  lessees  of 


Digitized  by 


143 


THE  IRISH  JUEI8T. 


the  plaintUr  m  eotitled  to  mover,  wtwthw  on  tbe 
deauM  of  the  hasbaad  end  -wife  JoiDtly,  or  of  the 
wife  alone.  The  hiMband  eoveninted  not  to  inter- 
fere  with  Ui  irife  in  the  nuuugemeDt  of  lier  eitat^ 
whieh  wu  to  be  her's  in  er«y  dealing  reflpeodng 
the  property*  and  the  defenduit  had  been  fixed 
with  the  noUoe  of  this  arrangemant,  and  noted 
•ooordittgly.  Conld  the  defendant  therefore^  be 
misled  by  a  notice  in  the  presmt  form  ?  It  is  quite 
dear  that  it  ootdd  be  aeted  on  with  perfect  nmHy, 
notwithstanding  the  misdescription  of  tenaacty. 
Tlie  husband  could  not  repudiate  the  acts  <tf  his 
wife-  in  ^is  nutter.  Lord  Denman's  criterion  in 
J)oe  V.  Gt^dwin  fUUy  applies  to  the  present  case. 

Cramfton,  (a^er  briefly  stating  the  leading 
features  of  Doe  t.  Ooldwittf  which  his  lonbhip 
shewed  to  be  disUnguisliable  from  the  present  CMe, 
and  that  the  absence  <^  enUhori^,  not  the  form  of 
the  notice,  was  there  the  ground  of  the  deeUio.u)^ 
Hare  the  wife  is  tmeai  for  her  husband.  The  cove- 
nant proves  Uiis  fact,  and  the  wif^  at  all  eventsi 
was  the  party  really  Interested.  The  case  refemd 
to  is  no  authoi^  against  the  lessors  of  the 
fdaintiir. 

Moou,  J. — Under  the  pecnliar  dronmstaaees 
ti£  thia  cas^  I  mn  of  m^nira  that  the  verdict  ought 
to  stand.  Ther*  was  a  direct  onderstandtDg  be- 
tween all  parties  that  the  wife  should  luve  the  power 
to  determine  tenancies,  and  the  tenant  under- 
stood her  to  be  so  empowered ;  and  the  &ct  of  the 
notice  IwiDg  in  lier  own  nam^  does  not  brins  the 
case  within  tlie  autfawitias  xefened  to  on  bebiuf  of 
the  defendant* 

QvAiDiAin  Of  CAwnxBAM.  Vnom  v.  Eabi.  of 
Ldcam,  GuABDiAirs  or  Wbstfokt  Union  p. 
BAMX^Midiaebnai  Tsrm,  1648;  Hiiary  Term, 
1849. 

Poor't  Rate— Sect.  66  q/"!  <5r  2  VtcL  c  56— Imme- 
diate Lenoir — Bate  Booke  not  oohcAmim. 

The  65t4  seeto  of  ihe  1  ^  2  Fiot.  c.  56,  enaetit 
«  That  the  part%cuiart  of  every  rate  made  for 
v^iff  f^the  poor  Ml  be  entered  in  a  hook,  in 
ihe  firm  given  «n  the  »ched%de  to  the  act  annesed, 
and  the  guardiani  ehaU,  before  the  eame  it  ieviedt 
sign  the  declaration  at  foot  of  the  said  form,  and 
the  said  book  shall,  aflter  the  signature  of  the 
said  declaration,  be  evidence  of  the  truth  of 
every  partioular  so  oonteined  therein.** 

Aetione  of  debt  were  brought  fry  gvardiane  of  the 
poor,  to  reoooer  from  the  d^nulant  the  amount 

.  ^  a  rate  made  iimm  Mmt  as  **imaudiaU  lottot" 
^  ooeiwwfv  ^  hmwKtmnenIt      fast  ammi^ 

The  gmrdiMU  produced  the  raie-book$  at  Ihe  triidt 
tmd  rdied  on  them  a»  ertafttoh'iy  eoncHurivdy 
ikeUabUitj/Qfdefendamttolkerai*,  Held^tAat 
iht  defendant  am  at  Hber^  to  rebut  the  ttate- 
mente  contained  in  the  ratO'bookt,  and  to  go  into 
evidence  fir  the  pwpoee  of  ehomng  he  wot  not 
« immeavUe  leeeo*^  withtn  the  meaning  of  the 
lit  notion  <ifUu  6  Sf  7  Vict,  c  92. 

*  Fsrrti^  J.|  was  sbssat. 


Each  of  these  casea  was  an  aetioo  of  d«b(  bM. 
by  the  plaintiffs  for  the  reoovery  of  g  pooriui 
made  upon  the  defendant,  under  tin  6  &  7  WeLe. 
92,  s.  1,  as  **  immediate  lessor"  of  the  ooo^etiof 
rateable  hereditaments  of  less  aoniu!  tiIw  tba 
£4.  At  the  trial  before  Mr.  Bston  Lefnj  u 
Mavo  Sommer  Asdxes,  184^  tbe  plaiBtifi  pfeig 
eviaoioe  the  rate-books,  by  whkh  it  appeand,  Hul 
in  the  Caatlebar  eas^  Uie  defoodant  «h  lued  k 
name  as  tbe  **  immediate  les8<Mr,''whOe,  in  tb«  Wat- 
port  ease  he  wes  rated  dmplv  ss  ''imaiedhte 
lessor,"  without  any  name.  In  the  Ctttldw  ^ 
the  plaintifib  relied  altpgethv  upon  the  nte-book 
as  establishing  the  liability  of  the  defmdnti  but 
in  the  Westport  case  thmr  went  farther,  md  pre 
parol  evidence  to  ideoti^  the  defirnd^  «  ^ 
"immediate  lessor"  mentioDed  m  tbe  nt^boak 
To  rrimt  tbe  statements  in  tlie  rate>boolu, 
defendant  went  into  evidence  to  shew  tbtt  bt  va 
not  *<  immediate  lessw,"  proving,  in  ooe  imtaei, 
that  by  a  lease  dated  in  1825,  tbe  defeodnt  W 
demised  the  premises  In  qvestioo  to  a  lewe^  *ho 
had  sublet  to  the  occupiers ;  and,  io  aootber,  th^ 
hi  1827,  the  drfendant  had  \tA  another  portion  to 
P.  Gn  aa  tenant  from  year  to  vear,  st  iresttt 
£6«tbat  the  annual  value  of  the  enthe  proBM 
so  let  to  P.  G.  exceeded  £4,  but  thst  P.  G.  lad 
divided  the  premises  b^ween  lusudf  ind  tve 
other  occupiers,  thereby  reducing  tbe  snnoal  tiIm 
of  the  portion  held  by  each  of  the  oceapien  bdov 
£4.  The  plaintiffs  objected  to  tbe  adaiiiioo  d 
this  evidence,  upon  the  ground,  that  bj  tbe  Mattil^ 
the  rate-book  was  made  cooclusiTe  evidence  of 
every  particular  cootmned  therdn ;  and,  tbereTon, 
that  no  Evidence  could  be  given  to  idnt  it  TJw 
learned  Baron  received  the  evidence  nlyect  to  the 
objection ;  and,  finally,  it  was  ocHueoted  thit  i 
verdict  should  be  given  for  the  plsintifi  in  cseh 
case,  subject  to  be  turned  into  a  vodict  In-  tht 
defendant,  in  case  the  court  above  sboaldbetf 
Opinion  that  the  rate-book  was  not  csaefsim  eii- 
denee  of  the  statement  therein  contained,  nL,tbit 
the  defendant  was  *<  immediate  laaor"  of  the  om- 
piers  of  tbe  hereditaments  in  respect  of  vbidi  ik 
rate  had  been  made. 

Srewiter,  Q.  C,  with  him  Napier,  Q.  C,  ind 
O'Donel,  for  the  plaintiffs.— Whether  the  ntt 
books  are  conclusive  evidence  of  the  fact,  tbat  the 
defendant  is  immediate  lessor,  depeodi  upon  ihe 
proper  construction  to  be  given  to  the  Soth  Krtioa 
of  the  1  &  2  Vict.  c.  56.*  If  tbe  word  nUaet 
in  that  secUon  means  eondunve  evidence,  (bfif^ 
tlSs  must  succeed.  It  is  not,  however,  vcmaj 
to  import  the  word  eoaelurive  into  the  id,fa(CHN 
the  107  sectiont  prbvides,  that  tbe  iste  bi 


*  WUdiSDsots  **  that  the  partioalifser«i«7nAn>e 
ehiU  bo  wtered  in  a  bocdc,  wUeh  ibaU  eoot^ 
Of  erery  {wrticnlsr  uf  fortb  at  the  hesdrf  tin  rafwtiT* 
colamns  fai  the  form  given  In  the  Hoond  ttiiMt  tons 
•St  enoexed,  and  the  gnardiau,  and  oAtr  eftccn,  vkM 
duty  It  may  he  to  make  the  uid  rate,  sh^  btfon  «• 
Muneii  levied,  elgn  the  deoUrtUoa  at  thefixd  o( 
twmi  andthe  Moid  book.  BkeO,  ^  the  of^ij* 
taiddechration,b€evideiwei^tkelrwtkrftea$fKtial» 

$0  eoiu^iud  thereitC  .  ,  .. 

t  -Bsh  enacted,  that  the  juitloBe  end  AmJ^JII* 
tsr  leftHS  Whomaoy  a^psal  sbsl  *•  taesiM,  «eta«r 
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aUend,  tbe  same*  of  penou  ipiertBd  or  rtmck 
Mit ;  but  we  submit,  £F  Um  defendant  felt  hinuelf 
■grieved,  be  ought  to  bave  appealed  to  the  Quar- 
ter  Seasioos,  the  aole  and  only  tribunal,,  appointed 
by  the  legialatnre»  for  the  a^udicatlon  of  the 
Batter^*  and  that  not  having  aom  w,  he  cannot 
BOW  diqpqte  hii  liability.  The  following  caaea 
wen  cited.  JZ.  v.  Jwttcet  tjf  Surrt^y  (2  T.  R. 
504  i)  A  T.  S%ofM,  (6  East.  514 ;)  R.  v.  JBarhamt,  (8 
B.&C.990  ir<ir«MfT.PiAiMM,(flM.&Sc.74&. 
S.  a  9  Bing.  595  ;)  SkimgUw  v.  Smrri4g»t  (11 
M.& W.608.) 

FUmihbom,  Q.  O,  RUXrar,  oad  CmkUm,  Hat 
the  defendant  Swne  of  the  oooui^ers,  bdd  under 
Icaeee,  made  prItMr  to  1643»  othos  them  bdd 
fimn  year  to  yenri  end  .it  is  a  conceded  fact,  that 
the  defendant  at  the  trial  bdow,  gave  evidenoe  to 
shew  be  was  not  inunediate  lessor  within  the 
meaning  of  the  act  of  parliament.  The  sole  qnes- 
tioD,  therefore,  in  ibe  case,  is,  are  the  rat»*faooks 
conclnrive  evidence  of  the  statements  contained 
tber^n,  and  to  make  them  ao,  tbi^  wwd  most  be 
imputed  into  the  65th  section  of  the  aot  No 
right  of  ^peal  is  given  to  the  landlord,  as  to  bis 
liability.  The  106th  section  of  tba  1  &  2  Vid. 
c  56b  only  oDoUea  Un  to  appeal  as  to  the  amount 
of  Um  MtOb  and  this  right  to  ai^wal  must  be  oon* 
■tned  BtriotU.  The  gonrdiana  are  nM  now 
oUiged  to  oMke  a  declaration  aa  to  the  oofiectness 
oftbente^  They r«teed to 48 EU&  &  8;  s.  6, 
£ng.  JIBAMm/ v.  OMm,  (2  Wm.  BL  1380|)  Qo- 
wmon  ofBrM  Poor  v.  WaU,  (1  Ad.  &  £11. 
264,  S.  C.  3  N.  &  M.  359 ;)  jw  Lord  TtntertUn, 
im  BrvM^img  v.  BarringUMh  (6  B.  &  C  475,  ptr 
J>aiUrwm  Jf  SUm'  «  i&mfl.  (1 2  Ad.  &  £IL  468.) 

Ni^MtTt  Cn  in  rejdy. — It  was  the  poli^  of 
the  l^islatore  that  all  parties  connected  .with  the 
prt^ierty  to  be  rated  slionld  come  forward,  and 
give  tbeir  asustoaee  to  have  the  law  carried  into 
efibet ;  that  they  should  be  always  watching  tlie 
proceedings,,  and  if  names  were  omitted  which 
on^  to  have  been  iaaertad  in  tbe  rate-book%  or, 
if  Uw  ninoant  of  the  nta  raqnind  to  be  oltored, 
tbe  li^glslaliirw  had  aMiointed  the  Qoorter  Sessions 
OS  the  tribunal  fiw  Uie  a^jodioation  of  tbo  matter 


•mpowerad  to  tear,  sad  tesUj  dttmlae,  Iho  matter  of 
waA  ohimI,  ud  tOBMdgs  sa^  ordsr  thenin  as  totbtm 
ahaU  aauB  siMtj  vUehordsr  shtll  be  butl  sad  eoodaiiv* 
npoB  an  parties  aod^  laoiss  of  any  appAstsfainatai^  rate 
as  afbrt^d.  to  (wdw  the  nanM  of  an;  person  intwested  or 
eoocenied  bi  the  event  meh  ii^wal,  and  lwT*i«g  bad 
Botica  thereof,  teii  Iwrein  provMsd,  to  be  IniertediB  snob 
rate,  Md  to  be  tntedat  enoli  aam  or  rubs  of  money,  orto 
order  tho  noBM  of  so;  persoB  to  be  strodt  ont  of  soeli 
rate,  or  the  ■tun  or  mbds  ot  which  anj  en^  person  is 
ratod  thareln,  to  be  altered  as  tho  Mid  joetices  and 
Asustant  Barrister  sbill  think  right,  and  aach  Joaticea  and 
AssisNnt  Barrister,  or  some  proper  oBoer  of  the  court, 
shaBftrthwHh  add     or  allsr,  tbe  tale  aooordioKlr." 

*  The  106th  aeoOon  snaets,  "that  if  any  person  shaD 
find  htesalf  sfgriaved  \j  asj  lale  iMds  under  tUs  aot,  it 
ahaU  liave  any  material  otfjaetioa  to  any  person  bainff  pot 
in  or  left  oot  of  auch  rate,  <v  to  tbe  sum  chartfed  on  any 
person  ther^.  It  aball  be  Uwfol  for  each  perwnx  to  appeal 
to  any  Sosdooa  of  the  Peaee,  to  be  held  in  the  preseoce  of 
tbe  Assistant  Barrister,  in  and  for  tbe  coniit;  bi  which 
■11^  rau  rtaU  have  been  made,  wltUa  four  ealeodar 
montlu  nest  after  the  cause  of  eom^alnt  shall  baTo 
arisen." 


An  om^e  oppOTtodly  wan  thus  afftarded  to  tbe 
defendant,  if  tbere  wen  any  mirtah^  to  have  had 
it  rectified,  and,  not  having  dm  oo,  bo  most  imr 

be  held  liable. 

Jtm.  MK.— The  eonrt  having  Aia  day  expresoed 
a  wiib  to  have  Uw  ease  flirther  ^lAen  to  by  em 
oomwel  on  eaeh  ride. 

(TDonel  was  beard  for  Hw^laiMlft,  and  In  the 

course  of  Ids  ammeot  dted  thefonowinff  aotbori- 
ttes;  Sfou  v.LidijMdy  (6  Scott,  N.R.  832); 
Cflarke  v.  White,  (2  Cr.  ft  Dix.  Cir.  Cas.); 
cAtM  V.  dumberty  (1  Bur.  580) ;  Durrartt  v.  Bojf9, 
(6  Term  Rep.  580);  CooUi  v.  ffte  Kmi  WaUsr- 
wvrkt  Ckmpany,  (7  B.  &  C.  814);  BmmtU  t. 
Beightmt  (5  Term  R.  16S) ;  S^,  v.  JiuHeet  of 
Middtetw,  (9  Ad.  ft  Ell.  540). 

CbHsftm,  for  the  defendant,  was  not  called  on. 

Bi.AcxBcnuiE,  C.  J. — We  cannot  find  anything 
in  tbe  1  &  2  VtcL  c  56,  which  precludes  this 
delbodant  from  dlaputing  has  liability  to  the  rat^ 
and  are  ot  opinion  be  was  at  liberty  to  rebnt  the 
etatemenia  contofaied  in  the  mt»*boeka,  and  to  go 
into  evidenoa  to  shew  he  was  not  immediate  lessor 
within  the  meaidng  of  the  6  &  7  Vic  e.  9%  a.  1. 
There  most  thereme  be 

jM^^gmtntJbr  the  iefhndani* 

» 

EXCHEQUER  OF  PtEAS^UicHAXuiAS 
Tbbk. 

BilTCHXIX  V.  BuuiR. 

Um  and  OccMMfum — Tmumof  wuUr  A«  Cbvri— 
(8  /.  Bq.  R.  513)  eonridend, 

Tlte  d^indant  waa  decturtd  imami  under  the  court 
in  a  mor^f^gv  matter.  In  As  menlA  of  December, 
1846,  on  receiver  heh^  Recharged,  tkeplaim* 
^  (the  mortragor)  diHrained  As  dafwdeaajbr 
rent,  wAicA  Ae  tatter  paid  under  &te  pretaure  ef 
the  eUitreu.  In  the  monfA  if  MarcR  JbUomngt 
the  piaintiff' put  the  defendant  out  ^ j>oue*»ion 
by  an  injunction,  ana  brot^ht  an  actwnjbr  ute 
and  occupation  for  the  period  intervening  between 
the  preceding  November  and  the  time  vf  executing 
the  injunction,  ffM,  tftol  nidk  an  action  waa 
maintainabte. 

At  the  period  of  the  letting,  ihefiOovoing  memo- 
randum waa  entered  in  As  Mattet'a  book: — 
«  Dedare  Edward  Buljin  tenant  to  the  tantb,  at 
£66  per  annum,  ha  piling  the  inheritor  Jbr  hia 
teed  and  laboHTt  ana  getting,  in  return,  nw^pen- 
aation  for  the  grata  wAieft  haa  been  eontumed." 
Held  ao  eonduaive  if  the  nature  of  the  agreement, 
that  jdnint^  eoidd  not  auttain  a  coutUAr  thg 
price  and  value  of  a  crap  bargained  ananM, 

Assumpsit  The  first  oouot  of  the  declaration  was 
for  use  and  oocapation  of  tbe  plaintiff's  land.  Tbe 
second  count  was  for  tbe  price  and  value  of  a 
crop  bargained  and  sold.  The  case  was  tried 
before  the  Lord  Chief  Baron  at  tbe  sittings  after 
last  Trinity  Term,  when  it  appeared  that  a  mort- 
gage creditor  of  the  plaintiff's  presented  a  petition 
and  obtained  a  receiver.  The  lands  were  adver- 
tised to  be  let  in  the  matter,  and  the  defendant  was 
dechued  tenant.   At  Uw  period  when  the  letting 
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took  place,  the  plaiatiff  insisted  that  he  was  enti- 
tled to  remuoeration  for  the  crop  which  he  had 
SDvn.  The  defendant,  on  the  other  hand,  con- 
tended that  he  was  only  entitled  to  the  value  of  the 
seed  and  the  labour  uf  sowing  it ;  and,  the  Master 
(Litton)  being  of  this  opinion,  the  following  memo- 
randum was  made  by  the  Master  in  his  book : — 
"  Declare  Edward  Bulfin  tenant  to  the  lands,  at 
£66  per  annnm,  he  paying  the  inheritor  for  .bis 
seed  and  labour,  and  getting,  in  return,  compensa- 
tion for  the  grass  which  has  been  cousamed."  .The 
defendant  entered  into  possesrioD  of  the  lands  in 
the  month  of  July,  1816.  In  the  month  of  Decem- 
ber following,  the  recover  was  dischai^^*  and 
immediately  aftowards  the  plaintiff  distnuned  the 
defendant  nir  a  half-year's  rent,  which  the  defendant 
paid  under  pressure  of  the  distress ;  and  in  the 
month  of  March  following,  the  plaintiff  put  the 
defendant  out  of  possession,  by  an  injunction,  and 
brought  this  action  in  use  and  occupation  to 
recover  the  rent  from  the  preceding  November, 
and  for  the  value  of  the  crop.  Martieift  Q.C, 
with  (yih'itcoUj  on  the  part  of  the  defendant,  asked 
his  lordship  for  a  non*suit  on  both  counts  of  the 
declaration  ;  first}  because  eviction  by  the  landlord 
in  the  middle  of  a  gale  disentitled  him  to  recover 
in  use  and  occupation ;  and,  secondly,  because  the 
evidence  to  sustain  the  second  count,  as  for  a  eri^ 
bargained  and  sold,  was  contradicted  by  the  memo- 
randum in  the  Matter*!  book,  which  shewed  that 
the  agreement  was  to  pay  for  »9»d  and  labour. 
Tlie  Lord  Chief  Baron  non-suited  tite  pUuntiff, 
reserving  liberty  to  have  the  oon-enit  set  aside,  and 
a  verdict  entered  for  the  plaintiff. 

FitzgUtbon,  Q.  C,  and  Short  now  moved  to  have 
the  non-Buit  set  aside,  and  a  verdict  entered  up  for 
the  plaintiff.  This  non-suit  cannot  stand.  There 
was  no  tenancy  established  between  these  parties ; 
the  defendant  was  bound  to  surrender  possession 
whenever  the  receiver  was  discharged,  and  the 
court,  in  such  cases,  will  apportion  the  rent, 
Jameson  v,  Farr«r  (9  I.  Eq.  Rep.  613).  The  evi- 
dence offered  upon  the  second  count  of  the  declara* 
tion  would  have  entitled  us  to  recover  for  the  crop. 
We  were  prepared  to  jprove  that  it  was  for  the 
crop,  and  not  for  the  pnce  of  the  seed  and  labour, 
that  the  defendant  agreed  tu  pay ;  but  the  eridence 
was  rqected  by  his  lordship.  The  Master's  book 
was  not  conduuve  as  to  the  terms ;  and,  even  if 
it  were,  it  is  not  binding  upon  us.  The  custom 
of  the  county  gives  the  crop  to  the  outgoing 
tenant. 

Martley,  Q.C^  and  (yDritcoU,  contra. — We  are 
entitled  to  hold  this  non-suit  on  both  counts  of  the 
declaration.  Eviction  by  the  landlord  in  the  middle 
of  a  half-year,  is  a  complete  answer  to  an  acUon  for 
use  and  occupation,  Smith  v.  Raleigh  (3  Camp. 
513).  Jameson  v.  Farrer  is  clearly  luitingoishable 
from  this.  That  was  the  case  of  a  purchaser, 
between  whom  and  the  tenant  there  was  no  privity, 
and  the  court  dedded  that  the  purchaser  was  enti- 
tled to  an  apportionment  of  the  rent  for  a  broken 
period.  Creed  v.  Creed  (8  I.  E.  R.  207)  is  more  ul 
point.  The  Master  of  the  Rolls,  in  Unt  case, 
refused  to  apportion  the  rent;  and  the  learned 
Baron  who  delivered  (he  jodgmeDt  of  the  court  in 


Jameson  v.  Farrer,  says,  **  he  is  not  to  bd  nader. 
stood  as  overruling  Creed  v.  Creed.'*  But,  aaBumior 
the  decision  in  Jameson  v.  Farrer  to  be  & 
one,  it  only  deddes  that  the  court,  hy  force  of  in 
equitable  jurisdiction,  may  deal  with  its  own  teamb 
by  compelling  them  to  pay  rent  for  a  broken  period. 
If,  then,  the  plaintiffs  have  auy  remedy  tn  tbii  cue, 
it  is  extremdy  dear  that  an  aetion  at  law  is  notdte 
proper  proceeding.  The  plaintiff^  it  is  oontesdtd 
on  the  other  side,  stands  io  the  potf&n  rftle 
recdver,  an4  is  clothed  with  all  the  powcn  wUck 
the  court  gives  its  officer ;  but  we  sobnlt  tint 
has,  by  m»  own  act,  diaentitled  binrif  to  an 
remedy  which  he  might  have  had  agsinttbed^ 
fendont  as  tenant  of  the  conrL  It  is  w^ 
that  submitting  to  a  distress  admowledgfli  i  tenun, 
Panton  r.  Jones  (3  Camp.  372).  The  pluotiff 
entered  upon  the  defendants  land,  and  mv^  idii. 
trees  on  the  2 1  st  of  December,  for  the  rent  due  oa 
the  preceding  November.  In  the  notice  of  dittm 
the  plaintiff  designates  himsdf  as  **  landlord.'  As 
to  the  second  count,  the  evidence  by  whidi  tbe 
defendant  sought  to  contradiot  the  temu  ofifaa 
memorandum  in  the  Master's  book,  was  by  pro, 
ducing  a  gentleman  of  the  name  Byrne,  vbo 
allMed  that  he  had  written  a  l^tw  to  the  pbiaiiff 
dx  days  after  the  letting  took  phne,  infondiigbin 
that  it  was  tin  crop  the  defendant  wu  to  fw. 
That  agreement  wu«  binding  one,  and  tbe  eri. 
deneec^red  for  the  purpose  of  contradicting  k 
was  wholly  inadmiadble^  and  it  was  properij  if 
jected,  Clarke  v.Hoifstotu  {IS  U.B^^,7bi). 

Short,  in  reply,  relied  on  Jamesmi  v.  Pmrr, 
and  insisted  thst  the  letter  book  vhiefa  eontaJoed 
the  copy  of  what  had  been  written  to  tb*  pJiioiiff 
by  his  attorney,  ought  to  have  beea  ui 
evidence. 

Per  CmiAM. — The  plaintiff's  fails  m  tbat  put 
of  his  demand  which  relates  to  the  Tsloe  of  tbe 
crop,  but  is  oititled  to  hold  his  vwdiet  for  tbe 
rent.  As  to  the  former  bmedi  of  the  caie,  era  if 
the  evidence  of  Uyme  could  be  recMvcd,  ;«t 
plaintiff  would  not  be  entitled  to  recover  for 
bargained  and  aold.  This  was  not  s  oontnct  for 
the  price  of  tbe  crop,  but  a  qualified  latting  of  tbe 
lands  and  the  true  evidanoe  of  itscbonderni 
the  memorandum  entered  in  tbe  Haslei^  book.  At 
to  the  other  question,  the  nature  of  tlw  leonqr 
under  the  conrt  is  deorly  laid  down  io  Jmany. 
Farrer.  The  receiver  continues  hi  pouessoa 
during  the  continuance  of  the  cause  or  tulla. 
When  the  receiver  is  discharged,  the  parties  ut 
remitted  to  thdr  original  rights,  and  a  lettiog  for 
seven  years  pending  the  cause,  mesas  tbat  if  the 
matter  terminates  before  the  lapse  of  tbat  tine  tbe 
tenancy  determines,  and  that  beinf  so,  tbe  ic«pt- 
aoce  of  tbe  rent  afterwards  raised  the  impliciiioa 
that  a  new  tenancy,  from  year  to  year,  nuaatti, 
and  one  incmisisteat  with  the  tensn^  ooder  tbe 
court  That  bdng  so,  tbe  defendsot  cannot  be 
hdd  to  be  a  trespasser,  but  a  party  holding  tbe  land 
by  the  snff^nce  and  permission  of  the  plaintiff 
remitted  to  his  original  rights. 

Jwi^nt  for  plaint^  on  tie  Iff  cnut, 
and  fn- the  defindoHt  on AeSai mat- 
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COURT  OF  CHANCERY. 

Bunnn  v.  Bxbhabd,  Saboekt  v.  Bebhard^ 
13»  1849. 

Staimtt  of  LimUation»~-~P«ndtncy  of  SuiL 

A  juigmmU  crtditer  cannot  avttil  hims^  the 
ptiuUney  of  a  Jbrtdoture  mt<i  a*  ktnnng  hit 
dtU  aUof,  vhen  it  it  barred  by  the  Statute  of 

TheH  cKosec  eaine  before  Uie  coort  on  t  petitien 
of  rehetrinff  from  the  decree  of  the  Lords  Omnnis- 
nooen.  (Seported,  10  /.  E.  R.  589.)  The  facti 
to  far  a$  nuterial  to  the  view  taken  of  the  case  by 
the  Lord  Chancellor,  were  as  follows : — In  July, 
1811>  Samuel  Harden  filed  his  bill  for  an  account, 
foreclosure^  and  sale  of  the  lands  of  Derrioboy, 
against  G.  Clarke,  against  whom  a  judgment  now 
Tested  in  S.  M'Gloin  had  been  recovered  in  Easter 
Term,  1809,  prior  to  the  mortgage  on  which  the 
suit  of  Harden  v.  Clarke  was  founded.  George 
Clarke  was  discharged  as  an  insolvent  debtor,  and 
subsequently  died.  After  various  deaths  and 
ehtnges  of  interest,  the  bill  in  Bennett  v.  Bernard 
wu  ued,  praying  the  account  usual  in  an  adminis- 
tration ndt,  and  that  it  m^t  be  taken  as  a  bill 
supplemental  to  Borden  t.  CSarke.  In  Februai^, 
18^  the  second  bill  was  filed,  praying  nearly 
dmilar  rdie£  In  1844*  a  decree  was  made  in 
these  caoses,  referring  it  to  the  Master  to  take  an 
aeconnt  of  incatnbrances  and  to  report  priorities. 
The  Master  reported  J.  M.  Gloin's  judgment  a 
charge  on  the  land.  To  this  the  plaintiff  excepted, 
insisttng  Uiat  it  had  been  barred  by  the  Statute  of 
Limitatioiis.  The  Lords  Commissioners  having 
overruied  the  exception,  the  plaintiff  presented  a 
petition  of  rehearing. 

ChriiOany  Q.C^  and  Vincent  Scu^,  for  the 
plaintiff,  contended  that  the  judgment  was  barred 
by  the  Statute  of  Limitations,  and  that  there  was 
no  nidi  pendency  of  suit  as  conld  prevent  its  ope- 
Wkn.  They  argned,  first,  that  the  suit  of  Barken 
v.  Garke,  in  1811,  and  all  proceedings  in  it  were, 
by  the  events  tliat  happened,  altogether  annihilated ; 
and,  secoDdlyi  that  even  if  that  were  not  so,  that 
nut  was  not  of  tnoh  a  diaracter  as  to  bring  the 
case  within  the  doctrine  of  Stemdate  v.  Bankintou 
(1  Sim.  393).  As  to  the  first  point,  they  siiid  that 
in  1829  the  judgment  of  1809  was  barred  by  the 
statute  8  Geo.  1,  o.  4 ;  or,  at  all  events,  by  the 
3  &  4  Wm.  4,  c  27— that  to  take  it  out  of  that 
position,  the  judgment  creditor  must  shew  that  the 
decree  of  1844,  under  which  he  proved  his  charge, 
vai  a  decree  in  the  suit  instituted  before  1629. 
That  there  most  be,  in  fact,  a  complete  continuance 
of  nut—the  mere  pendency  of  a  suit  is  not  enough. 
That  if  a  bill  is  filed  for  a  demand  before  the  sta- 
tote  attache^  and  that  bill  is  given  up  and  anothcv 
filed  after  tlw  statute  attacho,  the  demand  b  not 
saved  from  the  opmtion  of  the  statute — that  the 
IhIIb  filed  aabsequent  to  that  of  Burden  v.  Cfarfts 
were  not,  in  fact,  continuations  of  that  suit,  and 
thej  distingalahed  supplemental  bills  from  original 
bills,  in  the  nature  of  supplemental  bills,  and  they 
dted  Mitford  on  Pleading,  4th  ed.  65.  Daniel's 
Cfa.  Practice,  1402  ;  Uot/d  v.  Johnea  (9  Ves.  37). 
As  to  the  awond  jioinl^  they  argued  that  the  suit 


of  Harden  v.  Clarke  was  not  such  as  to  give  the 
judgment  creditor  the  benefit  of  the  doctrine 
laid  down  in  Stemdaie  v.  Hankinton.  That 
Harden  v.  CUuke  was  a  foreclosure  suit,  filed 
against  the  mortgagor  in  his  lifetime;  and  although 
it  prayed,  of  course  for  an  account  of  prior  in- 
cumbrances, it  never  was  a  general  creditors'  suit. 
That  Stemdaie  v.  Hankinton  was  dedded  before 
the  3  &  4  Wm.  4,  a  27,  and  it  was  most  important 
that  this  should  be  borne  in  mind.  The  first  case 
decided  on  the  3&  4  Wm.  4,  c.  27,  was  Berrmgton 
V.  Evan*  (1  Y.  &  C  Ex.  Cases,  434),  and  every 
word  oi  Lord  AUnger's  jodgmeut  waa  applicable 
to  the  case  of  iHm  creditors  here.  They  dted  on 
this  point  Lord  StJohn  v.  Soyghion  (9  Sim.  S19)  t 
DanidFt  Chancery  Practice,  2  voL  1162 ;  WaUtm 
V.  Birch  (15  Sim.  523). 

WilUam  Smith  appeared  for  a  defendant  in  the 
same  interest  with  the  plunttff,  and  cited  GrevfM 
V.  Girdlttton  (2  Y.  ft  C  Ex.  Cases,  662> 

Maieyt  for  the  judgment  creditor,  contended 
that  the  plaintiff  who  sought  the  benefit  of  the 
suit  of  1811,  could  not  repudiate  it,  and  that  the 
judgment  creditor  was  entitled  to  the  benefit  of 
that  suit — that  if  the  suit  is  one  in  which  the  cre- 
ditors can  get  reli^  that  is  sufficient,  and  the 
court  will  presume  that  he  lies  by,  and  does  not 
institute  a  suit  himself,  because  he  can  get  such 
relief  under  that  which  is  pending.  He  cited 
Bemdngkam  r.  Burlee  (9  Ir.  £q.  81) ;  Barton  t. 
TattertaU  (1  Russ.  &  Mylne,  237). 

Lord  Crancellob — This  case  remains  to  be 
disposed  of  on  one  of  the  exceptions  taken  in 
respect  of  a  judgment  vested  in  a  person  named 
M'Gloin.  That  judgment  appears  by  the  report 
to  have  been  obtain^  in  Easter  Term,  1809.  It 
has  never  been  revived  or  redocketed,  and  there  is 
nothing  to  take  it  out  of  the  Statute  of  Limita- 
tions if  it  be  not  supported  by  the  pleadings  in  this 
cause.  I  say  in  this  cause,  because,  althoiuh  there 
was  a  good  deal  of  argument  before  the  Commis- 
rfoners  founded  on  the  reasoning,  that  in  truth  the 
case  then,  and  now  at  hearing  is  a  recent  one, 
and  not  connected  with  the  original  suit,  in  the 
case  before  me  that  point  was  not  much  pressed 
in  argument ;  and  I  think  it  now  admitteid,  that 
whatever  was  the  original  suit,  it  is  now  brought 
down  before  me.  It  appears  that  in  1811  that  ori- 
ginal suit  commenced,  but  to  it  this  judgment  cre- 
ditor was  not  a  party.  The  bill  was  filed  by  a 
mortgagee  for  foreclosing  the  interest  pledged  in 
mortgage  to  him.  At  that  time  the  connusor  of 
the  judgment  was  alive,  and  he  lived  many  years 
afterwards,  and  that  cause  remained  dormant 
till  the  deaths  of  the  mortgagor  and  mort- 
gagee. In  the  year  1841  proceedings  were  taken, 
under  whidi  it  is  contended  that  the  ori^nal  cause 
is  restored,  and  the  judgment  creditor  entiUed  to  tiie 
benefit  of  that  suit  as  against  the  Sutute  of  Limi- 
tations. Such  seems  to  have  been  the  opinion  of 
the  Commissioners,  who  dedded  not  only  that  tiie 
cause  of  161 1  was  brought  down  to  the  present  time, 
but  that  it  gave  the  ju^^ent  creditor  those  rights 
for  which  he  now  contends.  Those  rights  are,  tliat 
he  is  entitled  to  consider  that  cause  his  own,  for 
his  benefit,  and  for  the  recovery  of  bis  demand. 
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loaBinuch  aa  It  is  nlbatantiany  neoesnry  for  the 
recorery  of  his  demud  to  prevent  the  bar  of  the 
40tb  section  of  the  Statute  of  Limitations*  on  whidi 
there  has  been  so  much  discussion,  it  is  neoessary 
to  advert  to  that  clause,  in  order  to  see  what  must 
be  sustained  to  give  the  creditor  the  benefit  of 
that  suit.  [His  lordship  here  read  the  3  &  4  Wm.  4, 
o,  27,  s.  40.]    It  has  been  established,  tbat  that 
relates  to  actions  brought  after  the  act  was  passed ; 
but  it  has  been  a  question  whether  it  does  where  an 
action  or  suit  was  then  pending.  It  is  now  decided, 
that  an  ordinary  creditor's  suit,  instituted  on  behalf 
of  the  plaintiff  and  all  others  who  shall  come  in 
and  prove,  has  the  effect,  not  only  of  keeping  alive 
the  plaintiff's  own  demands»  but  those  of  all  the 
other  oreditors  who  come  in  under  the  decree. 
That  is  decided  in  the  well  known  ease  of  Stem- 
daU  V.  HmUtinnn  (\  Sim.  393)  (  and  it  is  impor- 
tant to  see  what  view  was  taken  by  Sir  Anthony 
Hart,  and  the  principle  on  which  he  fa^d  that  doc- 
trine.   That  case  was  before  the  late  statute,  and 
is  so  far  open  to  observation.   The  marginal  note 
of  that  case  is,  «  A  bill  filed  by  one  creditor,  on 
behalf  of  himself  and  all  others,  wilt  prevent  the 
Statute  of  Limitations  from  coming  against  any  of 
the  creditors  who  come  in  under  the  decree."  The 
bill  in  that  suit  was  filed  on  the  5th  of  May,  1812,  on 
behalf  of  the  plaintiffs  and  alt  other  creditors  of 
George  Hankinson  deceased,  be  having  died  the 
27th  Jane,  1810.    On  the  14th  of  April,  1818, 
the  uBuel  decree  was  made.    The  Master  reported 
agunst  several  claims,  on  the  ground  that  the  tes- 
tator having  died  in  1810,  and  the  decree  not  b^i^ 
until  eight  years  afterwards,  the  claimants  were 
baired  «  any  remedy.   To  tlus  report  three  of  the 
creditors  excepted.  In  the  course  of  the  argument, 
the  Vice-Chanoellor  observed,  "  This  is  not  a  bill 
filed  simply  by  A.,  but  by  A.  on  behalf  of  himself 
and  all  other  creditors.   It  is,  in  fact,  a  bill  by  all 
the  creditors."   In  his  judgment,  he  says,  '<  The 
other  fallacy  is,  that  the  statute  bars  the  suit  in 
Equity,  which  it  does  not ;  but  as  courts  of  Equity 
will  not  entertain  stale  demands,  they  have  thought 
proper  to  adopt  the  limit  of  six  years  in  analogy 
to  the  statute,  and  pleas  of  the  statute  are  admitted 
in  these  courts  on  analogy  only,  but  when  the  cir- 
cumstances of  a  case  are  such  as  to  qaake  it  agaioat 
conscience  to  apply  the  rule  founded  on  this  ana- 
logy, the  court  will  not  enforce  it.   It  has  been 
aaia,  that  if  a  creditor  files  a  bill  on  behalf  of  him- 
self and  others,  and  permits  it  to  be  dismissed 
before  decree,  the  statute  would  apply.   I  dissent 
from  this  proposition ;  for  I  think  the  court  would 
protect  a  creditor  against  an  accident  of  that  kind. 
**  Suita  have  been  instituted  in  which  creditors,  in 
consequence  of  the  deaths  of  parties,  and  a  variety 
of  other  circumstances,  have  been  unable  to  pro- 
cure a  decree  for  two  or  three  years,  although 
every  reasonable  diligence  may  have  been  used ; 
and  if  the  schedules  to  most  of  the  reports  made  in 
suits  of  this  nature  were  looked  through,  it  would 
be  found,  by  comparison  of  dates,  that  two-thirds 
uf  the  crecUtors  might  have  been  shut  out  by  a 
strict  Application  of  the  rule."    I  entertain  no 
doubt  tliat  every  creditor  has,  after  the  filing  of 
the  bill,  an  iuchoate  interest  in  the  suit,  to  the 


extent  of  Ua  being  eonsidflted  as  a  demani 
and  to  prevent  his  being  shot  out  heeaiiietS 
l^aintiff  has  not  obtained  a  decree  witbio  the 
six  ytars  i  aud,  therefore,  I  am  clearly  of  opinioo 
that  this  exception  must  be  sllowed."  That 
case  came  under  consideration  in  Bemufoii , 
Evant,  ( 1  Y.  &  C.  434,  Ex.)  where  the  coon  took  a 
distinction  in  consequence  of  the  part;  oouuuiB 
stating  his  ignorance  of  the  pendenc;  (tf  the  pn^ 
ceedings,  the  court  held  that  be  could  not  be  ens. 
sidered  as  lying  by  in  consequence  of  th^r  peg. 
dency.    The  Irish  cases  go  on  the  same  principle, 
and  do  not  seem  to  carry  it  further.  Tbe  fintii 
O'KeUy  V.  Bodkin,  ^2  I.  £.  B.  361  J.  Tliit  wm  % 
judgment  creditor's  bill,  not  filed  by  tbepUiatiSoQ 
behalf  of  himself  and  all  otber^  and  so  distiogiuih. 
able  from  SUrndaU  t.  HaakiMomt  bat  Ibe  eonrt 
held  that  the  prayer  of  the  bill  bong  that  of  a  tnli 
on  behalf  of  alt  creditors^  was  tbe  aanu  in  efltct 
Wottlfe,  C.  B.,  says — '*  But  I  am  of  opimon,  and  I 
believe  the  rest  of  the  court  concur  witb  me,  tint 
the  creditor  coming  in  under  the  decree  iatliii 
cause  was  entitled  to  tbe  benefit  of  tbe  uit  u  full^ 
and  effectually  as  if  he  were  tbe  put;  vbo  bad 
filed  the  bill  in  the  first  instance.  He  adopted  the 
suit,  it  became  his,  and  it  is,  therefore,  k>  fai  u  lu 
is  concerned,  to  be  considered  as  tiariag  been 
commenced  before  tbe  period  to  which  tlK  statute 
applies,  being  pending  at  the  time  it  was  paned.* 
He  then  refers  to  Stenuiale  v.  Hankimon,  and  to 
Berrii^ton  v,  Evarut  which  he  laja,  iu^  cf 
shining  Stemdaie  v.  JHankiiuont  rathsr  main- 
rates  it,  andgoeaon — "  The  principle  of  that  deci- 
sion is,  that  where  a  bill  i>  filed  bj  one  creditor  on 
behalf  of  himself  and  other  creditor  ud  t^ 
others  come  in  under  the  decree,  it  h  nason^le 
to  presume  that  they  were  lying  b;,  leang  tbit 
there  was  a  suit  in  progr^  in  the  coune  of  vbieli 
they  would  be  enabled  to  come  in  and  prove  tbar 
demands,  and  it  would  be  impolitic  to  la;  dota  s 
rule  which  would  make  it  necessary  for  esch  ocdi- 
tor  to  institute  a  separate  suit,  or  coomieDce  i 
separate  action  for  the  recovery  of  hii  particulu 
demand,"  and  he  then  refers  to,  and  dicmisiei,  tbe 
distinction  that  that  was  not  in  form  a  bill  od  bd>alf 
of  the  other  creditors.   Sermmgham  t.  itwit,  (9 
I.  £.  R.  86,)  was  also  an  adminiitration  tdt. 
There  Sir  Edward  Sngden,  speaking  of  Bmia^ 
T.  £ban4  says,  **  It  does  not  impesdi  the  {rnnw 
dedaion  of  SttrtulaU  v.  fftrnkiiuon,  unim  'til 
think,  prevent  a  mditor  from  oomiiig  in  wfar 
auother  creditor's  bill,  filed  for  the  geoeralbeiiA 
of  creditors  when  his  demand  would  not  bave  been 
barred  bad  he  himself  filed  the  bill,  aDdhecooMS 
in  according  to  the  decree  and  course  of  tbe  couit* 
The  only  other  case  I  shall  mentioo  at  pmeDl  ii 
yo:yc«v.yovce,(IOL£.R.128).  Itvastbmldd 
that  the  bill  in  tbat  cause  was  one  od  whicb  a  cre- 
ditor might  rely  as  being  a  part;  to  it.  la  ccn- 
sideriog  the  case  here,  the  one  question  ii,  bat 
the  biU  filed  in  1811  was?   At  that  lime  tbe 
debtor  was  alive  j  no  statute  had  beoi  paaed 
making  judgments  a  charge  upon  land,  aud  lliae 
was  DO  direct  relief  for  a  judgment  cnditor  in  i 
court  of  Equity.   If  the  debtor^  estate  sere  equi- 
table, by  that  circumstance  the  oouusee  was  viiboui 
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remedy  at  kvi  and  nUgfat  tlnrefore  come  into  thu 
court,  bat  ba  bad  properly  no  direct  relief  here  in 
tbe  lift  time  of  the  ooDusor.  This  biU  ia  the  bill 
of  a  mortgagee  j  it  prays  an  account  of  vbat  is 
due  to  him ;  it  no  doubt  jways  an  account  of  in- 
eoinbraiices,  and  tbe  oonnsee  might  cmne  in  to 
prove  |his  debt»  but  he  has  no  priority  with  the 
plaintik  It  was  not  till  1841  that  a  bill  was  filed 
whidi  the  judgmeot  creditor  might  himself  have 
filed.  Now,  the  language  of  the  cases  demonstrate 
thti  priodple}  that  though  the  words  of  the  act  do 
not  refer  to  the  proof  of  demands  under  a  bill,  it 
moat  be  at  least  in  the  nature  of  a  bill  for  the  reco- 
my  of  the  demand  in  question.  The  mortgagee's 
suit  wu  not  for  the  recovery  of  the  judgmeot 
^editor's  demand ;  he  could  not  have  instituted 
that  suit,  nor  could  any  one  else  have  61ed  the 
bill  on  his  behalf.  No  doubt  the  bill  of  184X  was 
oae  of  wUch  he  might  have  the  beaefit  if  he  were 
is  pr^er  time ;  that  was  for  general  administration, 
but  tlwi  the  judgment  had  been  long  barred.  The 
esse  of  BrowH  t.  Zvnc&  (9  I.  E.  R.  316,)  seems  to 
go  oD  tlus  view  of  ^e  case,  aud  takes  a  distinction 
betireeo  a  mortgage  suit  and  an  administration  suit, 
and  tbe  same  distiction  is  taken  in  the  argument  of 
O'Kelfy  V.  Bodki»j  where  counsel  says — "  The  bill, 
slthougb  not  filed  expressly  on  behalf  of  creditors 
geseraUy,  was  to  all  inteuts  and  purposes  a  credi  • 
tor's  bill ;  the  whole  frame  of  tlie  suit  was  essen- 
tisUy  dlffereut  from  that  of  a  mortgage  suit,  and 
the  prayer  was  plainly  that  of  a  creditor's  bill." 
That  was  in  aimiment,  but,  as  I  said,  the  case  of 
Brown  V.  (9 1*  E.  K.  316,)  went  oo  the  lame 

prindple.  The  original  bill  in  that  cause  was  filed 
io  1815  fiv  fbreckwure  and  sale.  Pending  the  suit 
the  defendant  died,  and  on  the  3d  November,  1829, 
a  bill  of  revivor  and  supplement  was  filed  against ; 
tbe  real  and  personal  representatives  of  the  mort- 
gagor, which  prayed  the  usual  accounts  of  his  real 
freehold  and  personal  estates,  and  of  bis  debts.  A 
decree  to  account  was  obtained,  and  oo  the  20th 
of  January,  1837,  the  applicant  filed  a  charge  on 
foot  of  a  judgment  of  1810,  and  the  court  gave 
her  the  twiefit  of  the  suit,  expressly  taking  that 
distinction,  and  proceediug  on  the  principle  that 
the  bill  of  1829  gave  her  her  rights,  and  not  the 
former  suit.  Baron  Pennefather  says.—**  The  suit, 
so  far  as  it  is  one  of  which  the  general  creditors 
could  take  advantage,  was  instituted  in  1829,"  and 
further,  **  I  therefore  am  of  opinion  that  this  ques- 
tion nuut  be  considered  as  if  die  applicant  had  duly 
proceeded  on  the  charge  ori^nally  filed  by  her,  as 
if  the  procrfs  originally  made  by  her  bad  been  given 
Id  due  time  in  support  of  her  chai^  That  brings 
tbe  matter  to  the'consideration  of  what  would  have 
been  the  result  of  a  charge  filed  by  a  judgment 
creditor  in  1837,  under  a  decree  in  a  suit  instituted 
ia  1829,  which  charge  had  been  duly  proceeded 
upon,  when  the  judgment  upon  which  that  charge 
had  been  founded,  had  not  been  barred  by  any 
statute  in  force  in  Ireland  antecedently  to  tbe  3  &  4 
W.  4,  c  27."  That  biU  of  1829  was  exactly 
analogooa  to  the  case  now  before  me,  but  this 
judgment  had  been  barred  before  184:^  wlien  tbe 
second  bill  in  tlw  cause  was  filed.  Whatever  may 
be  the  nltinate  dedrion  en  this  doctrine,  I  am 


not  required  to  carry  It  so  fitr  as  this  case, 
which  is  not  even  within  the  requirements  of  the 
dedaions  in  this  country.  I  am  not  quite  anr^  how- 
ever, that  StemdaU  v.  Hankmttm,  if  re-eonridoed 
by  the  House  of  Lords,  would  be  departed  from, 
and  that  the  analogy  of  it  would  not  be  followed. 
In  thecase  of  WaUon  v.  Birch,  (15  Sim.528,)  the 
Vice- Chancellor,  after  remarking  that  Stemdale  v. 
ffankiason  was  decided  before  the  statute,  aaya— 
*'  As  I  have  expressed  it  to  be  my  opinion  that  the 
statute  prevents  any  proceeding  being  taken  to 
enforce  a  judgment  against  either  land  or  personal 
estate  after  the  expiration  of  the  time  limited  by  it, 
it  seems  to  me  that  the  matter  was  concluded, 
unless  there  was  something  in  the  billfiled  in  1617, 
or  in  the  proceedings  upon  it,  which  prevented  the 
statute  from  operating.  I  cannot,  however,  make 
out  that  there  was  anything  that  oould  have  that 
eflect."  He  then  goes  into  the  conddwation  of  the 
question  in  that  case^  into  which  it  is  not  neoeesory 
for  me  to  follow  him.  I  may  conrider  the  cases 
in  this  country  not  to  be  di^orbed  here,  bat  by 
allowing  this  claim  I  should  be  carrying  them  be- 
yond their  principle,  and  introducing  a  new  excep* 
tion  into  the  statute. 

Chaneeiy  Hearing  JBooft,  CL,  p.  185. 

ROLLS  COURT— /on.  29. 

Iff  THE  KaTTIB  Ot  TBX  AOT  TO  FAdLITAVa  THI 
SAIX  or  IWCOMBBBBD  ESTATKS  DT  IbbLAKD^ 

Ex  FAHTB  Hugh  Kennkdt,  Petitioner 
R.  S.  KsKNEor,  Respondent. 

InamhertdEttatnAct — Primarv  Fund — SaU — 
Suppression  of  Material  Facts. 

ff,  K.  heing  seized  in  fee  of  the  lands  of  S.,  had 
charged  same  with  certain  incumbrmwett  and 
was  aiso  indebted  by  bond  and  simple  contract 
debts,  ff.  K.  &SIIU'  aUo  tenant  for  lye  tf  certain 
ofAsr  landst  indudfyig  the  Surge^  kmdt  of  C, 
and  J.  K.  tenaiat  in  tail  in  remainder.  By  deed 
of  1828,  providing  that  the  lands  of  B.  should 
not  be  soldy  but  should  be  preserved  in  ihejamilyt 
all  the  estates  were  conveyed  to  a  trustee,  upon 
trust  at  to  the  lands  of  B. — subset  to  a  sum  to 
be  raised  by  mortgage — to  pay  the  rents  to  B,K, , 
frr  l^e,  remainder  to  J.  K.  in  fee,  and  as  to  the 
residue  of  the  estates,  upon  trust  to  seU  same  for 
payment  of  ff,  £'s  debts  and  incumbrances.  Ail 
said  last  mentioned  lands  were  sold,  except  the 
Burgage  lands  of  C.  H.  the  tenant  for  l^e, 
presented  a  petition  under  the  Incumbered 
Estates  Act,  praying  Jbr  a  tale  of  B.  Held 
that  <A«  Burgage  hmtu  tf  C.  being  the  primary 
fund,  th^  remaining  unsold,  the  lands  of  B. 
could  noth  sold  in  violation  ^the  deed  of  1626. 
Also  ff.  the  tenant  for  lye,  having  1^  deed 
of  1844  parted  wUh  his  life  estate,  and  not  being 
an  owner  within  the  act,  was  not  entiUed  to  pre- 
sent a  petition  as  such. 

This  was  a  petition  for  the  sale  of  lands  under  the 
Inoambered  Estates  Act,  and  from  the  verifying 
affidavit  U  appeared  that  by  indcntun  of  settle- 
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ment  bearing  date  the  12th  daj  of  Nov.  1799, 
and  made  npoo  the  marriage  of  the  petitioner, 
Hugh  Kennedy,  wHb  Grace  Dorothea  Hughes,  the 
lands  of  Ballybeen  and  Carrowreagh,  sitaate  in 
Duodonald,  were  conveyed  to  trustees  to  the  ase 
of  John  Kennedy,  Ibe  fiither  of  petitioner,  fbr 
life,  with  renuunder  to  petitimier  for  his  life,  with 
remainder  to  his  first  and  other  sons  In  tail  male, 
and  also  a  trust  term  was  thereby  limited  for  raising 
£%000  for  younger  children,  and  by  said  indenture 
the  lands  of  Crugavad  were  also  settled  to  the  use 
of  petitioner  for  life,  with  remainder  to  the  first 
'  and  other  sous  of  said  marriage,  in  tail  male,  also 
the  lands  of  Cashel,  in  the  county  Tipperary,  were 
limited  to  the  use  of  Thomas  Hughes  (father  of  the 
aaid  Grace  Dorothea,)  for  life,  remainder  to  the 
said  Grace  Dorothea  for  life,  remainder  to  trustees 
for  a  term  of  450  years,  to  raise  £2,000  for  the 
younger  children  of  said  marriage,  with  remainder 
to  the  first  and  other  sons  in  tail  male.  That  the 
marriage  between  the  petitioner  and  said  Grace 
Dorothea  was  shint]y  after  solemnized,  and  there 
was  issue  thereof  John  Kennedy,  the  ddest  son, 
and  several  other  children.  That  previous  to  the 
1st  of  October,  1828,  Grace  Dorothea  died,  bavtng 
survived  the  said  Thomas  Hughes.  That  by  inden- 
ture  of  the  25th  of  December,  1807,  petitioner 
being  seized  in  fee  of  the  lands  of  Ballycultra,  or 
Cukra,  convepred  certain  part  of  same  to  the  use  of 
liimself  for  hfe,  with  remainder  to  the  said  John 
Kennedy,  bis  son,  in  tail  male,  with  liite  remainders 
to  the  other  sons  of  petitioner.  That  said  John 
Kennedy  attained  his  age  of  21  years  in  the  year 
1823,  and  that  in  1824  recoveries  were  suffered  of 
Ballybeen,  Carrowreagh,  (the  Dundonald  estate,) 
Cra4:avad,  and  the  Burgage  lands  of  Caahel,  and 
same  were  settled  sutgect  to  mieb  niea aspetitioner 
and  John  Kennedy  should  appoint  That  upon 
the  second  marriage  of  petitioner  in  1824,  the  lands 
of  Ballybeen  ancT  Carrowreagh,  (the  Dundonald 
estate,)  were  conveyed  to  tmstees  upon  trust  that 
John  Kennedy  might  receive  an  annuity  of  £400 
during  the  joint  lives  of  himself  and  his  father, 
and  subject  thereto — after  securing  a  jointure 
of  £500  per  annum  to  Sophia  Jane,  his  said 
second  wife — to  such  uses  as  said  petitioner  and 
John  Kennedy  should  jointly  appoint,  and,  in 
default  of  appointment,  to  petitioner  for  life, 
remainder  to  John  Kennedy  in  fee,  and  the 
sum  of  £1,000  was  thereby  chained  on 
said  lands  as  a  portion  for  the  younger  children  of 
said  second  marriage.  That  by  indenture  of  the 
1st  of  October,  1828,  redting  said  several  matters, 
and  that  petitimer  was  then  seized  in  fee,  amongst 
other  estatei,  of  part  of  the  lands  of  Cultra,  not 
CO  nfsised  in  the  deed  of  1807,  and  the  Holywood 
mill,  and  had  oharged  came  by  mortgages  and  other 
incumbrances,  and  was  indebted  by  bond  and 
simple  contract  debta  to  a  considerable  amount, 
and  bed  proposed  to  said  John  Kennedy  to  join 
him  in  selling  Ballybeen  and  Carowreagh  (the  Dun- 
donald estate)  and  the  Burgage  lands  of  Cashel, 
and  had  also  proposed  to  iiell  the  Hollywood  mill 
end  other  lands ;  and  that  the  produce  of  such  sales, 
itnd  also  a  sum  of  mouey  to  be  raised  by  mortgage, 
r.s  thereinafter  provided,  should  be  appued  towards 


the  payment  of  said  debts  and  incmabtiam,  and 
that  petitioner  proposed  to  settle  the  rstidae  die 
estates,  of  which  he  was  then  seised  u  w 
consisting  of  Cultra,  and  its  vsriov  id>^ 
nominfttiotts,  upon  aaid  John  Kemedy,  tOAitt 
to  such  of  the  debts  and  hienmbnacei  s£^ 
same  as  should  remain  onpaid  by  Ae  produerf 
such  sale  t  and  that  the  said  John  Keooedj,  coo. 
sidering  it  more  advantageous  to  preserre  ColtM 
&C.,  in  the  fiimily  Uian  to  snflbr  same  to  benU, 
had  agreed  to  said  proposal.  Accordtogly,  bj  the 
said  indenture,  the  Dundonald  and  Ci^  tena, 
and  the  Hollywood  mill,  and  other  lands,  voe  on. 
veyed  to  a  trustee,  upon  troat,  to  sell  mbk,  the 
produce  of  such  sale  and  the  rents  is  the  ma. 
time  to  be  applied,  in  the  first  place,  id  |»7mmtar 
the  expenses  attending  same,  then  in  diechn^  of 
the  incumbrances  aflecting  the  lands  ao  nld,  the 
residue  in  discharge  of  the  incumbrsDea  affectiu 
the  lands  whereof  petitioner  was  seised  n  6^  i2 
his  judgment,  bond  and  specialty  debts ;  and  the 
lands  Oi  Cultra,  &&,  wen  ocnveyed  to  sildtiutee, 
subject  to  so  mnch  c€  tiie  debts  affiMtiag  aune  m 
shmild  remain  nnpald,  upon  tmst,  toptfeertim 
annuities  chained  thereon  and  sol^  tbcmo,  u 
raise  a  som  not  exceeding  £40,000,  to  be  tppBed 
in  payment  of  said  charges  and  incDmbrtDOM,  the 
residue  of  the  rents  to  be  paid  to  petitkmer  for 
life,  with  remainder  to  said  John  Keamdy,  hii 
heirs  and  assigns.  Ai^r  the  execotioo  of  uid 
indenture,  the  Dundonald  estate  snd  Holjvood 
mill  were  sold,  and  the  proceeds  applied  aceordi^ 
to  the  provisions  thereof.  In  the  month  cfDeeest* 
her,  1839,  John  Kennedy  died,  harii^  bjr  hti  will, 
devised  all  his  estate  in  said  lands  to  Ui  tinker, 
Robert  Stewart  Kennedy,  the  re^xnieBL  The 
aflfidavit  of  the  petittooer  then  stated  tbit  tremmt 
attempts  had  been  mada  to  aeU  the  Bo^agekodi 
of  Cashel,  bat  wMiont  eflbot,  do  offiw  htVbgbtcB 
made  for  same.  That  petitioner,  ss  ovoer  aodir 
the  Incumbered  Estates  Act,  was  derirouioFid> 
ing  the  lands  of  Cultra.  That  a  hill  *m  IIMI7 
John  Kennedy  and  James  Bamett,  u  unpoa  of 
part  of  the  sum  of  £2,000  charged  oo  the  fio^ 
lands  of  Cashel,  but  said  parties  euMBted  tkt 
this  petition  should  be  presented. 

Hughe;  Q,Cn  Md  D.  M*Oambmi  ht  it 
petition. 

Martlejf,  Q,  C  and  C.  Do6b»  for  the  rapoo- 
dent^This  petition  is  in  riolation  of  the  deed  of 
1828,  the  object  of  which  was  to  preeem  Ballj< 
cultra  in  the  family.  The  Cashd  estate  ii  the 
primary  fund  for  payment  of  these  incambruHO, 
and  must  be  sold  in  the  first  instanesb  Aboiit 
appears,  that  by  a  deed  dated  In  IMt  Hugh 
Kennedy  parted  with  his  life  estate ;  thefcftn^  sot 
beii^  an  owner  within  die  meaoiDg  of  tbsae^be 
is  not  entitied  to  present  this  petition. 

Jan.  29. — Master  of  the  Rolia— Is  (Ucae 
a  petition  has  been  presented  by  Hogb  Keonedy, 
under  the  second  section  of  the  Incumbered  EMit« 
Act,  for  a  sale  of  the  lands  of  Bsllfcnltn,  fbr 
payment  of  the  incumbraooes  afi^i^  asme.  The 
petitioner  is  a  tenant  for  life  under  a  aettleoiait 
bearing  date  the  1st  day  of  October,  16^  lod 
made  between  the  petitioner  and  Sophia  Keuied; 
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of  the  first  part,  John  Kennedy,  therein  described 
ig  the  son  and  heir  apparent  of  the  petidoner  of 
the  second  part,  and  several  other  persons  of  the 
third  and  fourth  parts.  From  the  recitals  contained 
io  that  deed,  it  appears  that  hy  the  settlement 
made  npon  the  marriage  of  the  petitioner  with  his 
first  wife,  and  dated  the  I2th  of  NoTembor,  1799, 
the  lands  of  Ballybeen  and  Carrowreagh,  called 
the  DmdiMiald  estate,  and  Craigavad,  were  settled 
iqioii  pathioiMr  for  life,  wiUi  remainder  to  his  first 
snd  other  sons  in  tail  aoAe.  There  were  (Hher 
Unutstioiis  of  the  same  lands,  which  are  not  now 
material  to  atate.   Other  lapds,  the  property  of 
TboflUM  Hwfaea,  were  also  settled  under  this  deed 
of  1799.  nia  property,  called  the  Burgage  lands 
d  Cashel,  was  situate  in  the  county  Tipperary, 
and,  as  appears  by  the  schedule  annexed  to  the 
petitioo,  i«  of  the  yearly  Talue  of  £966.  16s.  lOd. 
The  p^tioner  also,  upon  the  death  of  his  father, 
became  seized  in  fee  of  the  lands  of  Ballygraney, 
Ballykeel,  and  other  lands.    The  said  deed  of 
1828,  after  reciting  these  matters,  stated  that  the 
petidooer  was  Indebted,  by  mortgage,  bond  and 
simple  ooDtract  debts,  to  a  large  amount,  and  that 
it  was  expedient  to  make  some  provision  for  pay- 
BKDt  of  sodi  debts.   That  Hugh  Kennedy  applied 
to  his  son,  John  Kennedy,  to        him  in  seUing 
die  Dondooald  estate  and  the  Borgage  lands  <» 
Cashel,  in  Tipmrary,  and  H.  Kmiwdy  propond 
to  sdl  part  of  mo  lands  of  which  he  was  seised  in 
ktt  and  that  n  sum  to  be  raised  by  mortage  as 
thefebv  jKonded,  dunild  be  applied  in  payment  of 
these  debts,  and  also  in  payment  of  bond  and  simple 
oootract  debts  of  Hugh  Kennedy,  and  the  petitioner 
poposed  to  nettle  the  residue  of  the  estates  of 
which  he  was  seized  in  fee,  consisHng  of  the  lands 
of  Ballyooltra— except  the  house  and  demesne, 
which  had  been  settled  on  the  eldest  son  by  a  deed 
of  £1807~8abject  only  to  such  of  the  debts  as 
•boald  remain  unpaid  by  the  produce  of  such  sale. 
The  deed  then  recited  that  John  Kennedy  being 
derirooB  of  preserving  the  lands  of  Bullycultra  in 
the  family,  liad  agreed  to  the  proposal  so  made. 
Aecordii^  the  settled  estates^  and  the  Cashel 
ynpwtj,  were  eniTeyed  to  a  trustee  and  his  heirs, 
ufoa  trmt  to  seD  the  same,  and,  in  the  meantime 
to  reorive  the  rents ;  the  proceeds  <tf  the  sale  and 
the  rents  to  be  aj^)lied  in  payment  of  tlie  necessary 
eipeoses,  and  then  to  pay  off  the  incumbrances 
affecting  the  lands  so  to  be  sold,  and  the  residue  to 
be  applied  in  payment  of  the  chaises  affecting  the 
laods  of  which  the  petitioner  was  seized  in  fee  at 
the  time  of  the  execution  of  the  deed  of  1828,  and 
also  of  the  other  debts  of  the  petitioner ;  then 
fbUowi  a  conveyance,  by  the  petitioner,  of  Ballycol- 
tra— subject  to  each  debts  as  should  remain  unpaid 
—to  the  trustee  and  his  hdrs,  upon  trust,  to  raise 
by  sale  or  mortgage  a  sum  not  exceeding  £4(^000, 
sod  to  pay  the  su^ns  rents  to  petitioner  for  his 
life,  and  a  ji^xAvm  was  thereby  provided  for  his 
wife,  then  to  the  use  of  J.  Kennedy,  his  heirs 
and  assigns.   The  trustee  under  the  deed  of  1828 
leted  in  performance  of  the  trusts  of  it,  and  the 
lands  of  Ballylieel,  Carrowreagh,  and  Holy  wood 
were  sold  accordingly.   J.  H.  Kennedy  died  in 
1831^  and  Robert  Stewart  Kennedy— who  opposes 


this  application — ^under  the  provisions  of  J.  Ken- 
nedy's will,  became  entitled  to  the  property  so 
settled  by  the  deed  of  1828.    The  petition  is  to 
sell  Ballycultra.  the  object  of  the  deed  of  1828 
being  that  these  lands  should  be  preserved  in  the 
family.   That  arrangement  was  entered  into  for 
full  and  valuable  consideration  from  J.  Kennedy. 
In  order  to  understand  the  amount  of  this  conn- 
deration  it  is  to  be  observed  when  J.  Kennedy 
executed  the  deed  of  1829,  he  was  entitled  in 
remainder  to  the  settled  estates,  which  were  then 
only  subject  to  the  sum  of  £4,000.   The  portion  of 
the  settled  estates  sold  after  1828  produced  £38^000, 
the  rental  of  the  part  unsold  amounted  to  £966  per 
annum.   The  estates  settled  by  the  deed  of  1 799  on 
J.  Kennedy  were  worth  £3,000  per  annum,  subject 
only  to  £4,000,  so  that  John  Kennedy,  as  an 
equivalent  for  the  lands  of  Ballycultra,  and  to 
prevent  their  alienation,  gave  up  the  lands  which 
had  been  settled  on  him  by  the  deed  of  1799. 
This  petition  is  now  presented  in  direct  violation  of 
that  deed  of  1838,  and  the  petitioner  seeks  to  sell 
Ballycultra  to  pay  his  own  debts,  leaving  unsold 
the  lands  of  Cashel,  which  produce  £966  per 
annum,  and  which,  by  the  deed  of  1828,  were  to 
be  the  primary  fund  for  payment  of  those  debts. 
The  first  question  is^  whether  the  act  compels  the 
court  to  anist  the  petiUonerin  so  doing.   I  do  not 
consider  that  the  court  is  bound  by  anything  in 
that  act  to  do  so.   By  the  tenth  section  the  court 
is  at  liberty  to  direct  the   Master  to  inquire 
**  whether  any  such  incumbrances  or  charges  stisU 
affect  any  land  or  estate  other  than  the  land  or 
lease  which  shall  have  been  contracted,  or  be 
desired  to  be  sold,  and  whether  such  other  land  or 
estate  shall  be  liable  in  priority,  or  in  equal  degree 
or  in  posteriority.*'   And  the  1 1th  section  directs 
that  all  the  laws,  rules,  orders,  &&,  in  force  with 
respect  to  proceedings  in  suits  for  foreclosure  and 
redemption,  not  inconsistent  with  the  provisions  of 
this  act,  shall  apply  to  proceedings  under  it,  so  far 
as  circumstances  shall  admit.   It  is  plain  if  this 
were  a  plenary  suit  for  a  sale  of  the  lands  of  Bally- 
cultra, the  oonrt  would  direct  those  lands  to  be 
sold  which  were  the  primary  fund,  and  the  11th 
seotiott  oS  the  act  shews  that  this  court  is  not 
to  take  a  different  course  upon  this  summary  pro- 
ceeding.  I  am  of  opinion  that  this  petition  is 
unsustainable,  for  it  is  framed  with  the  intent  of 
getting  rid  of  this  deed  of  1828.   It  is  also  unsus- 
tainable on  other  grounds— It  appears  tliat  by  a 
deed  of  the  13th  April,  1844,  and  which  was  regis- 
tered on  the  6th  of  July  following,  that  the  petitioner, 
in  consideration  of  the  sum  of  £1956,  conveyed  to 
one  John  Kennedy  all  his  rights  to  the  rents  and  pro- 
fits of  these  lands,  and  appointed  John  Kennedy,  his 
attorney,  to  receive  these  rents.    Thus  he  is  not  an 
owner  within  the  second  section     the  act,  and  has 
no  right  to  present  this  petition.   This  olgection 
appearing  conclusive,  it  was  suggested  to  the 
court  that  John  Kennedy,  to  whom  all  tbe  uterest 
had  been  conveyei^  was  only  a  trustee^  and  that 
there  was  an  unregistered  oontempOTaneous  deed 
of  trust  under  the  provitions.  of  which  the  pe- 
titioner is  interested,  and  is  entitled  to  preefut 
this  petition,  being,  an  owner  within  the  act.  I 
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called  for  thia  deed  which  was  not  produced,  and 
baTing  postponed  giving  judgment  upon  the  case,  a 
copy  of  this  deed  was  sent  without  any  date,  or  the 
names  of  the  witnesses  annexed.  It  is  endorsed  as 
bearing  date  the  30th  of  April,  1B44,  and  is  not  of 
eqoal  date  with  the  registered  deed,  and  there  is  no 
affidavit  verifying  this  deed  of  tmat  By  the  7th 
MCtlon  of  thia  act  every  petition  must  set  forth  the 
estate  or  intarest  of  the  p^tioner  io  aooh  land  or 
lease,  and  the  uses  or  umitations,  and  the  trusts, 
if  any,  to  which  the  land  or  lease  stands  limited 
or  settled,  notwithstanding  which  the  petitioner  has 
suppressed  in  his  petition  these  two  deeds  of  1644, 
in  violation  of  the  terms  of  the  statute,  and  only 
produced  the  deed  of  trust  when  the  court  was 
about  to  give  Judgment  on  the  petition.  I  will 
dismiss  this  petition  with  costs,  without  prejudice, 
however,  to  the  presenting  of  a  new  petition  which 
shall  not  suppress  material  facts.  It  was  contended 
that  this  court  was  bound  to  direct  a  refereoce  under 
the  10th  section  of  the  act,  and  that  if  the  Master 
BO  report,  the  court  could  direct  a  sale  of  tbe  lands 
d  Cashet  In  answer  to  thi^  it  would  be  sufficient 
to  say  tliat  is  not  the  case  made  by  the  petition, 
but  the  answw  Is  condusiv^  that  tbe  Ic^l  estate 
in  Ballyoultra,  and  the  other  lands,  is  vested  in  the 
trustee  of  the  deed  of  1828,  and  by  the  registered 
deed  of  1844,  the  petitioner  has  parted  with  all 
the  rest  of  his  estate  in  the  lands.  I  cannot  enter 
into  the  inquiry  as  to  the  effect  of  the  trust  deed 
of  equal  date,  which  has  been  produced  ;  that  was 
not  referred  to  in  the  petition,  which  was  in  direct 
violation  of  the  7th  section  of  the  act,  and  these 
fiwts  have  been  improperly  suppressed.  I  will  not 
offer  any  opinion  as  to  wlmt  the  effect  of  this  deed 
may  be  if  a  petition  properly  framed  is  presented, 
sewing  to  sell  in  accordance  with  the  trusts  of  the 
deed  182B,  and  if  it  sets  forth  the  important 
pro^'ons  of  the  two  deeds  of  1844.  If  the 
General  Orders  had  been  published  when  this 
petition  was  presented,  these  deeds  could  not  have 
been  snppreased  without  a  violation  of  the  oatli 
which  is  required  upon  the  presentation  of  every 
petition,  and  this  shews  the  necessity  of  that  pro- 
vision. I  think  there  is  matter  upon  the  face  of 
these  documents  sufficient  to  establish  that  thia 
suppression  was  iotentional,  and  the  petitioner  was 
not  aware  that  the  respondent's  solicitor  would 
have  searched  the  registry,  I  will  dismiss  this 
petiUon  with  costs,  without  pr^udice  to  the  peti- 
tioner, if  io  advised,  to  present  another  petiticm. 


Bessonet  v.  Walleb. — Ftb.  12,  14. 

.  Practice — Receiver — Coite  of  Accountings 
Pountlage, 

Mr.J^.WaUer  moved,  that  the  Master  in  this  cause 
mifl^t  be  at  Hborty  to  allow  the  receiver  Ms  fees 
and  oosta,  the  Mastw  having  disallowed  same,  the 
account  not  having  been  passed  within  the  time 
limited  by  the  General  Order.  (Jfoster  of  the 
ilotfr^This  Is  not  a  motion,  of  course.)  There 
is  a  oonsent. 

Master  or  the  Rolls — I  cannot  act  upon  this 
consent^  it  is  not  r^ular  j  and,  in  consequence  of  the 
very  many  brMches  of  this  General  Order  which 


have  occurred,  in  future  I  shall  adopt  a  tavm 
which,  I  hope,  will  have  the  effect  of  dteckint 
them«  From  the  n^lect  of  thcor  u!^^n%^ 
ceivers  are  frequently  placed  in  the  imhiriMiimi 
position  of  losing  their  poundage)  sod,  iltfaoaS 
upon  such  applicatioM  I  may  give  a  reoeiverUi 
poondagek  if  the  Master  thinks  At  to  aUev  i^  I  «gi 
uniformly  disallow  die  costs. 

A&.  14^0n  this  day,  Mr.  WaBer  bsTngui^ 
moved  upon  a  consent  signed  aU  tbs  parties 
the  Master  of  tbe  Rolls  made  the  oidcr  io  the 
terms  of  tbe  consent. 


EQUITY  EXCHEQUER. 

Whitxlaw  v.  SAHDYS^fei.  15. 
Reeeiver — Dittren — In/mdm, 

Where  a  tenant  of  the  courts  rel^ng  on  a  Udnktl 
legal  irregvlaritj/,  has  replevtcd  goodi  diriniaed 
hif  a  receiver^  the  court  will  restrmn  the  npUtU 
ntit,  even  though  the  receiver  hat  valtntn^M 
taken  slept  initt  and  direct  m  acoawUifit 
rent  due  to  he  taken  bg  its  oum  ojbser. 

In  this  case  it  appeared  that  a  tenant  of  Iimli 
in  the  custody  of  the  court  had  repleried  nodi 
distrained  by  the  receiver,  and  it  wsi  sdEoiUcd  that 
the  ground  of  replevin  was  an  irregnlsritj  io  tbe 
notice  of  distress.  In  the  replevin  suit  tbe  recnttr 
had  entered  a  rule  to  declare^  and  coniidttiiig  tte 
he  was  irr^ular  in  so  doing,  had  tendered  lis 
costs  of  tlie  rule  to  tbe  tenant  who  lefiMtd  10 
recdve  aame.  A  emiditional  oidsr  M  bem 
obtained  stmie  time  previonB  for  ttajisg  thean^ 
and 

T^i^iU  now  moved  that  it  should  be  nude  abso 
late.  He  cited  Persee  Minors,  (8 1.L  R.  lU); 
Aston  V.  Heron,  (2  MyL  &  K.  390 1  sad  Smith  00 
Receivm,  148,)  and  stated  that  Ridisrdi,  E,  who 
bad  previously  heard  the  case,  had  wwie  dootM  m 
to  tbe  propriety  of  the  court  interfmng. 

(yCat^hein,  contra. — The  court  sboaM^'oDt 
interfere  in  a  case  of  replevin.  AU  the  cuei  died 
were  cases  of  irr^ularity  committed,  or  anthgntf 
exceeded  by  tbe  receiver,  except  tlie  cm  is  8 
1.  £.  R.,  there  no  one  appeared  for  tbe  tennli, 
and  those  oases  were  cited  as  if  ai^>Uoable  ton- 
plevin.  If  the  officer  chooses  to  luve  recoone  it 
a  legal  remedy,  he  alionld  take  the  ooaieqMBen 
eapecially  as  be  bu  himadf  taken  the  tm  itqi 
after  the  replevin.  At  any  rate  die  metiei  iboidd 
be  declared  free  from  liability. 

Pennefatheb,  B. — So  I  am  incUoed  to  tbint 
and  that  is  the  only  difficulty  I  have,  for  I  bare  bat 
little  liesitation,  on  the  other  gronode,  is  dirediog 
the  replevin  suit  to  be  stayed.  At  the  ame  tiat, 
on  reflection,  I  do  not  see  what  iojory  naU 
sustain,  as  their  bond  is  only  to  answer  tbe  rmlt 
of  the  replevin  suit,  and  cannot  be  sffecttd  bj  tbe 
result  of  the  reference.  Let  the  r«)teTin  mtbe 
stayed  until  farther  order,  and  let  it  be  referred  to 
tbe  Remethbrancer  to  report  whether  «n;,  ud 
what,  rent  waa  due  at  tbe  time  tbe  distiw; 
thb  order  to  be  withoot  pr^udiee  to  any  qaatHn 
ae  to  the  liability  of  the  luretisa  ia  tbe  rqilem 
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suit,  or  as  to  Um  ootti  of  the  taid  n^erln  nut,  or 
Uw  ctMto  at  thii  niotloD. 


COMMON  PI,£A&— HiLABY  Tish. 

WiLLDUDOS  th  Cz^AJLU. — Jan.  80. 

TV  eouri  will  conipW  <A«  plaintiff'  to  fumuh  a  bUl 
of  ptaiicidart  in  an  oefum  of  covenant,  where 
the  hreatAee  alleged  an  numtroui,  and  of  a 

Aetioa  of  coveoant  The  breaches  of  covenant 
allied  to  have  been  committed  by  the  defendant 
extended  over  a  space  (tf  more  than  six  yean,  and 
were  set  oat  in  the  declaration  as  follows :  — "  That 
the  said  defendant,  to  vit,  on  the  1st  day  of  July, 
in  the  year  of  our  Lord,  1842,  and  at  divers  other 
times  from  thence  hiUioto,  did  prevent  and 
obstruct  tb«  plaintiff's  tenant  and  tenants,  or  fol- 
lowers, from  free  ingress,  ^[ress,  and  regress  into, 
oat  of,  and  through  a  certain  imaaBg^"  so,  in  the 
words  of  the  covenant 

OLeary  moved,  « That  the  plaintiff  do  stop 
proeeedinga  In  thto  eanae  until  she  furnish  the 
defendant  with  a  bOl  of  partkmlars,  spedfying  the 
said  alleged  breaohea,  and  the  aeveral  times  when 
th^  vere  committed,  setting  out  the  respective 
days,  or,  at  least  the  respective  weelts,  on  or  in 
whidi  they  were  committed,  and  the  name  and 
names  of  the  plaintiff's  tenant  and  tenants,  or  fol- 
h)wers,  who  were  prevented  by  the  defendant  from 
free  ingress,  &&,  and  also  the  means  whereby  the 
obstruction,  or  obstructions^  complained  of  in  the 
declaratioa  were*  caused,  and  whether  the  same 
took  place  In  the  night  time  or  In  the  day  time," 
Swkt  V.  Cbrpmrtsm  of  DiiNn  (1  Law  Reo. 
N.  S.  205). 

Hobartf  contra^This  application  cannot  be 
gnoted.  Soaritt  v.  the  Corporatim  of  DnbUn 
was  in  aasompslt,  a  ftma  ot  ution  in  vnieh  a  fbll 
lull  of  particalara  is  required.  {Jaek»o»,  J, — Yes, 
asd  In  covenant  too.)  The  practice  of  the  court  is 
altered  since  Scarlet  v.  the  Corporation  Dublin, 
{Bally  J. — The  alteration  has  been,  that  the  courts 
are  now  exceedingly  liberal  in  granting  applica- 
tions of  this  nature.)  We  cannot  furnish  the 
defendant  with  all  the  particulars  he  seelu. 
(Dohertyt  C  J. — How  is  it  possible  for  the  de- 
lendaQt  to  go  to  trial  upon  the  vague  statement 
ooot^ned  in  your  declaration  ?  Yon  must  furnish 
bha  with  the  beat  information  yon  can.)  In  Burke 
y.  Gugarty  {htitty*e  R.  218),  the  court  says,  "A 
vast  SaX  oi  abuse  might  arise  from  obtaining  bills 
of  particulars  in  sueh  cases,  with  a  view  to  non- 
soitiog  the  plaintiff  at  the  trial*'  (Jackeont  J. — 
There  the  declaration  was  very  spedal,  and  was 
itself  in  effect,  a  lull  of  particulars.)  In  Soioter  v. 
Bitcheode  (6  DowL  P.  C.  724),  which  was  an 
action  for  weaoh  of  a  covenant  to  repair,  an  appli- 
cation similar  to  the  present  was  refused^  (Dohertyt 
C*.^.— The  defendant  there  had  only  to  walk  from 
room  to  room  of  the  house  for  full  particulars.) 
Bwrke  v.  Chittjf  (3  Chitty's  Prac.  614,  note  b). 


DonnTT,  C.  J. — None  of  those  cases  touch  tha 
present.   The  distinction  is  abnodantiy  plua. 

Motion  granted  mthout  eatle, 

— « — 

EXCHEQUER  OF  PLEAS..-Helabt  Tbbh.  ' 

JSFFRETB  V.  EVAITS. 

Agreement — Stamp. 

A.  had  been  allotted  dutret  in  a  railway,  whidt  he 
had  eold  a$  ecrm,  hU  wAicA  had^  neverOieUes, 
been  registered  in  his  name  in  the  books  of  the 
company.  The  real  holder  subsequent^  wold 
them  to  who  sold  them  to  C;  and  B.  tlun 
applied  to  A.  to  transfer  theni  to  C„  by  a  deed 
awording  to  the  provisions  of  the  act.  A.e*ecuteda 
deed  ^transfer,  which  he  delivered  to  B.,  receiving 
the  fillowing  written  undertaking : — "  /  have 
received  the  deed,  on  condition  ofnaving  it  ese* 
cuUd  by  C.J  and  registered.'*  At  ffttr  time,  caUs, 
amounting  to  more  than  £20  had  been  made  on 
the  shares,  which,  by  the  provisions  of  8  Fir. 
e.  1^  16,  should  be  paid  before  roistering  Mtf 
deed*  An  action  having  been  brought  fir  a 
breath  of  the  undertaking. 

Held,  that  it  did  not  require  a  stamp. 

This  was  was  an  action  of  assumpsit,  brought  to 
recover  damages  for  breach  of  an  agreement  to 
procure  the  execution  of  a  deed.  The  case  had 
been  tried  iMfore  J.  Moore,  at  the  Cork  Spring 
Assizes,  1848;  and  on  the  trial  it  appeared  that 
five  shares  in  the  Cork  and  Bandon  RaUway  Coin- 
pany  had  been  allotted  to  the  jdaintiff,  who  had 
sold  them  as  scrip — that  in  conseqtience  of  the  real 
holder's  negleeting  to  claim  them,  they  had  been 
registered  as  the  plaintiff's  in  the  books  of  the 
company,  and  had  subsequently  come  into  the  pos- 
session of  the  defendant,  who  sold  them  to  one 
Greer.  As  the  plaintiff  still  continued  the  regis- 
tered owno-  of  the  shares,  it  became  necessary  for 
the  defendant,  in  order  to  complete  the  transfer  to 
Greer,  to  procure  the  plaintiff's  execution  of  a 
regular  deed  of  conveyance,  according  to  the  pro- 
visions of  the  8  Vic.  c.  16,  s.  16.  The  defendant 
accordingly  had  a  deed  of  transfer  prepared,  and 
presented  it  to  the  law  agent  of  the  plaintifl^  who 
procured  the  execution  of  it  by  tlie  plaintiff,  but 
then,  at  firs^  refused  to  part  with  it  until  he  should 
see  it  executed  by  Greer  and  registered*  Subse- 
quently, however,  he  gave  it  to  the  defendant,  on 
receiving  from  him  the  following  undertaking,  in* 
d6rsed  on  a  copy  of  the  deed : — I  have  received 
the  original  deed  of  transfer  from  Mr.  H.,  on  con- 
dition of  having  it  executed  by  Mr.  Greer,  and 
registered  accordingly."  At  this  time,  calls  amount' 
iog  to  more  than  £20  on  the  five  shares,  had  been 
made,  which,  by  8  Via  c.  16,  s.  16,*  must  be  paid 
previous  to  the  registration  of  the  deed.  The 
defendant  neither  procured  the  execntion  of  the 


*  "No  ahareholder  ihall  be  entitled  to  transfer  any 
■IwK  after  moj  csU  ihilt  hare  beeo  made  in  reaped  tfaererf 
until  be  shall  have  paid  aooh  call,  nor  until  he  sfaall  have 
paid  all  calls  f6r  the  tfaas  ieSag  dns  on  sverv  than  held  bv 
him."  ' 
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deed  by  Greert  nor  Ita  r^itratioo ;  whereby  the 
j>Iaintiff  remained  liable  to  pay,  and  was  actually 
compelled  to  pay  calls  amounting,  in  the  whole,  to 
£92,  for  whidi  amount  a  verdict  passed  in  his 
favour,  on  the  third  count  of  bis  deelaratioo,  which 
set  out  the  above  facts.  At  the  trial,  the  defendant 
ofa^ected  to  the  reception  in  evidence  of  the  under- 
taking above  meatiooed,  for  want  of  a  stamp,  but 
the  learned  jud^  overroled  the  objection,  resenruig 
the  point,  however.  There  wore  other  otyeetlons 
made  to  the  verdict,  which  it  is  unnecessary  to 
noUce,  the  judgment  of  the  court  not  turning  on 
them.  In  Apri^  1848,  a  conditional  order  to  set 
aside  the  verdict  had  been  obtained,  and  now, 

J.  i>.  F\txg«ra^  Q.C^,  moved  that  the  order 
might  be  made  absolute.  This  agreement  plainly 
requires  a  stamp..  A  stamp  is  required  on  all 
agreements,  the  matter  whereof  shall  be  of  the 
value  of  £20 ;  the  subject  matter  of  the  present 
contract  is  either  the  shares  or  the  deed,  and  they 
are  both  of  more  value  than  £20  ;  and  we  are  at 
liberty  to  prove  that  by  evidence,  though  it  may 
not  appear  on  the  agreement  itself.  Moreover, 
this be  considered  a  contract  to  indemnify  the 
plaintiff  against  the  past  and  mbsequent  calls  on 
the  shares,  and,  as  they  amount  to  more  than  £20, 
a  stamp  would  be  necessary.  Counsd.  cited  Wrig- 
2m  T.5miA  (5  B.  ft  Ad.  1117)}  SUphtrd  v. 
lf%«M*(8Car.&P.534);  OWM  v.  CoAr  (2  Stark. 
851)  •,  BaUwin  v.  AUag^r  (13  M.  ft  W.S65). 

iMM  in  support  of  verdict. — This  cannot  be  said 
to  be  a  eootraOt  of  indemnity :  no  doubt  the  execu- 
tion of  the  deed  by  Greer,  and  its  registration,  would 
indemnify  us  against  some  of  the  calls ;  but  tlie 
agreement  with  the  defendant  has  nothing  to  do 
with  the  consequences  of  the  execution  of  the  deed : 
it  was  not  from  Iiim  but  from  Greer  the  indemnity 
was  to  come.  The  damage  since  accruing  to  us 
does  cot  place  a  value  on  the  sulnect  matter  of  this 
contract,  which  consists  of  the  delivery  of  a  deed  on 
me  nde,  and  an  undertaking  on  the  other  to  have 
it  executed.  See  Morgan  v.  Amo$,  (2  Man.  &  Ry^ 
180);  Laihem  v.  i?ti%,  (I  Ky.  &  M.  13) ;  Chad- 
miae  t.  Sitti^  (1  Ry.  &  M.  15) }  see  Lefrwf  v.  Cox, 
(6  L.  Rec  N.  S,  S5);  Ftiham  v.  Cmimight, 
(7  Scott,  695.) 

Herrick,  on  same  side,  was  not  called  on. 
Jo»>  H,  Rmwi  in  reply. — Unless  from  this  con- 
tract there  was  an  obligation  on  us  to  pay  the  calls 
due  on  these  shares  the  plainUff  had  no  right  to 
recover ;  and  if  there  was,  then  this  most  be  con- 
sidered clearly  a  contract  to  indemnify  the  plaintiff 
against  the  payment  of  so  much  money,  and,  there- 
fore, to  require  a  stamp.  The  plaintiff,  at  the 
time  of  the  contract,  was  liable  to  pay  the  calls ; 
and  by  the  16th  section  of  the  Companies  Clauses 
Coosotidation  Act,  th^  must  be  paid  before  the 


deed  was  registered ;  if,  thereibre,  this  is  eoniidered 
an  absolute  contract  by  the  defendant  to  procare 
registration,  at  all  events  it  most  be  held  to  be  as 
nodertatung  to  pay  so  much  money  for  the  plaintiff 
in  other  words  to  indemnify  him  to  an  smoont  ex- 
ceeding £20.  In  this  view  the  value  of  it  is  dearlr 
measurable,  and  has  been  sufficiently  sheva  ia  cij. 
dence. 

FiooT,  C.B. — In  this  ease  it  has  beea  nrged  « 
the  part  of  the  defendant  that  tin  agreeoHiii,  vtut^ 
fomoed  thaiubstantial  graund  ofa(»oa,ihoaU  not 
have  been  reeled  in  endenoe  asit  wts  notituped. 
The  Stamp  Act  provideatiiat  agreements  in  vn'tiiw 
shall  not  be  recrived  in  evldenoe  nnlos  Minped, 
*(  when  the  matter  thereof  shall  be  of  tb«  nW  of 
£20."  What,  then,  is  the  matter  of  this  sgKeneu? 
It  is  not  a  contract  to  pay  calls  on  shares,  butsiaply 
an  undertaking,  in  consideration  of  the  ddivery 
a  deed  by  one  party  that  the  other  shall  proeore  iu 
execution.    How  can  that  be  said  to  be  s  matta  of 
the  value  of  £20,  or  bow  can  any  valae  id  mosej 
be  set  upon  it  ?    The  damages  resulting  from  the 
breach  of  the  contract  have  nothing  to  do  vitb  Jy 
value.  In  the  case  of  Or^ri/ v.  Cofe  the  jury  iMiied 
tlie  damiiges  resulting  from  the  breach  of  oontntt 
at  £7000 1  end  yet  the  court  held  that  the  conlrHt 
whidi  was  an  agreeo)ent  to  marry,  did  not  nqvire 
a  stamp,  there  being  no  value  asrignUa  totte 
subject  matter,  if  it  bad  been  fulfilled.  So^  li^ 
wise,  in  the  case  of  contracts,  by  csrrien  of  goodi, 
neither  the  value  of  the  goods,  nor  the  duuge 
resulting  from  their  delay  or  miscsrrisge,  ii  tikm 
into  account  in  setting  a  value  on  the  mattaof  tbe  I 
contract }  the  application  of  the  stamp  act  ii  4«ier.  ' 
mined  entirely  by  the  amount  of  hire  to  be  paid  lor 
the  carriage  of  the  goods.    The  same  priodplcs 
will  apply  in  this  case.   Here,  at  the  tia»  of  the 
contract,  a  sum  of  monw  was  payable  in  ntfta 
of  shares,  of  which  the  defendant  wu  the  owatr, 
and  which  he  wished  to  have  transferred  to  Grar; 
the  plaintiff,  being  a  neceasair  party  to  nA  a 
transfer,  wa«  induced  by  the  dd'endaDt  to  delim 
adeed,  on  an  undertaking  firom  the d^dant tint  j 
Greer  should  execute  it,  an  agreenent  which  the  I 
defendant  has  failed  to  perform.  Hm  is  nolluiij 
on  one  side  but  a  promise  to  take  sodm  tnmbl^ 
and  on  the  other  the  delivery  of  a  deed ;  sord;  bo 
value  in  money  can  be  set  on  the  mstter  of  nefa  a 
contract.    All  the  cases  shew  that  the  damagti 
subsequently  inflicted  on  the  parties  by  tbe  m- 
performance  of  the  contract,  are  not  to  be  uken 
into  account  iu  determining  on  tbe  spplicatioD 
the  stamp  act.    We  therefore  connder  tbii  agree- 
ment does  not  come  within  its  provtriooa,  sod  that 
the  ruling  of  the  learned  judg^  ind  tbe  eooK* 
qoent  verdict,  were  correct. 
LsmoT,  B.,  cracorred. 
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COURT  OF  CHANCERY.— F«&.  36. 

Bell  v.  Ahearns. 
CoSaiml  Seeuri^ — Polity  of  AMuranee. 

A  wur^agee  u  not  bound  to  aeeount  jhr  thg  turns 
paid  to  him  on  foot  of  a  policy  effictsd  iu  Iraiand^ 
m  M«  1^  of  Ml  debtor,  when  the  premiunu  ftave 
been  paid from  hit  own  moneytt  and  there  it  no 
eontreut  between  mortgagee  and  mortgagor  on 
thenbf'ect* 

This  wU  a  redemption  bilL  The  plaintiff,  by  his 
bill  and  Mt  the  bar,  Bonght  for  Bpecial  directions 
with  r^rd  to  sums  paid  hy  the  Standard  Aaiarance 
Company)  on  foot  of  a  poli(rf  which  had  been 
effected  in  Cork  by  the  dtffeadant,  the  mortgagee, 
on  the  life  of  £.  Bell,  who  had  joined  In  the  mort- 
gage for  the  better  secoring  the  debt.  The  plain- 
tiff stated  that  the  preminina  had  been  paid, 
according  to  a  contract  between  mortgagee  and 
mortgagor,  out  of  the  moneys  of  the  mort- 
gagor. This  case  not  having  been  established  in 
rvideuce,  the  question  turned  upon  the  general 
doctriD& 

F.  Pilzgeraldy  Q.C^  for  the  plaintiff;  (with  him 
CtMim  and  Maky). — The  question  is,  whether, 
there  being  a  policy  on  the  life  of  the  debtor,  and 
ibe  creditor  eff'ecting  the  policy  bung  paid  the 
sum  insured,  that  payment  most  not  be  held 
part  payment  of  the  debt  ?  The  other  ride  will 
rely  on  Humphry  r.  AraUn  (L.  &  G.  Plunk.  318). 
That  ease  baa  been  ahaken  by  the  observationa  of 
the  Vioe>  Chancellor  in  Iteneon  t.  JBiackwdl 
(4  Har.  434).  This  case  is  governed  by  ex  parte 
Andrem  (2  Rose,  410;  S.  C.  1  Mad.  573); 
GodtaU  V.  Botdero  (9  East.  7S).  In  tlie  case  of 
such  a  policy  as  this,  there  is  no  difference  between 
the  law  here  and  in  England.  The  English 
statute  is  only  against  wagering  policies.  This  is 
not  a  wagering  policy,  and  is  a  contract  of  indem- 
Dity.  It  is  not  pretended  tliat  the  defendant  had 
snjr  interest  in  the  life  of  £.  Belt*  save  in  respect 
of  tins  mortgage  dehU  Such  a  policy  as  thia 
would  lie  a  good  policy  in  England  as  a  contract 
of  iadnnnity  i  how  can  it  be  differently  construed 
here?  PhUUpe  v,  Eastwood  (U  &  G.  Sug.  270). 
(Lord  CAonceflor-— Could  the  insurance  company 
refuse  to  pay  the  amount  due  on  the  policy  because 
the  debtor  had  diachuged  the  debt  ?)  That  is  the 
precise  point  dedded  in  GodaaUv,Soldero.  (Lord 
Chrnicelior — But  was  not  that  decided  on  the 
effect  of  the  English  statute  ?)  Armitt^e  v.  Win' 
lerbotham  (I  M.  &  G.  130). 

Brewttery  Q.C.,  for  defendant,  (with  him  Wall 
aad  Atkynt). — The  plaintiff  calls  on  your  lordship 
to  overrule  Humphrey  v.  ^iraUn.  The  English 
cases  ire  not  applicable,  British  Insurance  Com' 
pony  V.  Magee  (Cooke  &  A.  182);  Milliken  v. 
ICidJ  (4  Dr.  ft  Warr.  274). 

Collins  submitted  that  English  cases  did  apply. 
Cited  Staniforth  v.  LyaU  (7  Biog.  169) ;  Coote  ou 
Mortgages,  444* 

Loan  C^KCELLOB. — I  do  not  feel  warranted 
ia  this  caae,  from  anything  that  has  been  urged,  in 
»uw  overruling  Humphrey  v.  Arabm.  That  was 
tiedded,  in  1886,  on  very  great  consideration,  and 
has  not  since  been  overrule]  by  any  case  here  or 


in  England.  It  was  contended  that  thia  case  was 
distinguished  from  it,  by  saying  that  the  defendai  t 
here  is  a  trustee,  as  in  sjr  parte  Andrews,  but  that 
has  not  been  sustained.  It  is  important  to  observe 
that  all  the  cases  in  England  have  been  determined 
on  the  statute,  on  the  ground  of  the  party  having 
been  able  to  efl^ct  the  insurance  by  reason  of  the 
interest  he  acquired  by  his  debt.  In  the  case  of 
ex  parte  Andrews,  the  respondent,  as  a  trustee, 
was  taken  out  of  the  statute  by  his  interest  in  the 
life  of  the  bankrupt's  wife,  without  whidi  he  could 
not  have  effected  the  insurance.  Tlie  court  held, 
that  having,  by  his  character  of  trustee,  acquired  a 
right  to  make  the  insurance  be  could  not  have  a 
bmeflt  for  hlmaelf  fran  it.  Sir  Thomas  Plumer 
in  that  case  says,  *'  It  is  clear  that  a  trustee  never 
can  use,  to  his  own  benefit,  the  property  committad 
to  his  trust.  They  had  it  sutgect  to  all  the 
jealousy  with  which  the  court  regards  a  trustee 
acting  on  the  property  for  his  own  benefit  They 
never  could  have  insured  unless  the  property  liad 
been  assigned  to  them.  The  means,  therefore,  of 
acquiring  the  sum  received  from  the  insurance 
office  originate  with  the  bankrupt  and  his  wife; 
they  divest  themselves  of  all  dominion  over  it  by 
committing  it  to  trustees.  It  is  extremely  difiicult 
to  maintain  that  they,  as  trustees,  being  allowed 
this  payment,  are  not  to  account  for  it  as  an  ad- 
vantage made  of  fiduciary  property,  acquired 
partly  by  their  own  act,  and  partly  by  the  act  of 
the  bankrupt.  Having  been  thus  enabled,  by  the 
act  of  the  bankrupt,  to  obtain  part  of  th^r  debt, 
they  cannot  prove  the  whol^  they  must  acconnt." 
It  is  difficult  to  si^  on  what  Hmton  v.  BtackwM 
turned  i  save  this,  that  the  creditor  had  only  a 
right  to  effect  an  insurance  against  tlie  risk  of  the 
husband  not  being  able  to  reduce  into  possession 
the  property,  and  that  that  risk  having  been  deter- 
mined by  the  death  of  the  wife,  there  was  an  end 
of  the  conCraot  altogether.  Though  the  Vice- 
chancellor  observes  on  the  case  of  Humphreys  v. 
Arabin,  it  does  not  appear  that  his  attention  was 
called  to  the  difference  between  the  law  in  this 
country  and  in  England.  It  would  be  hard  to 
contend  that  any  right  could  be  founded  on  behalf 
of  the  creditor  against  his  debtor.  If  the  creditor 
clioose  to  pay  the  premiums,  how  could  he  recover 
them  against  the  debtor,  if  the  insurance  company 
failed,  or  tliey  amounted  to  more  than  the  debt  ? 
And  it  could  never  be  said  that  the  dehtor  should 
have  the  option,  if  the  policy  proved  valuable^  to 
claim  it;  if  wortldesi,  to  reject  it.  However. 
Humphrm/s  r.  Arabin  has  dedded  the  question. 
That  ia  a  binding  dedsion ;  in  principle  there  is 
nothing  against  it,  and  I  am  content  to  abide  by  it 
as  the  law  of  the  court. 


ROLLS  COURT — Jan.  26. 
O'GftADif,  PetiHonert  v.  Glovu,  Retpondent  i 
W.  V.  Gbsoo  v.  Sauk  ; 

JOHm  AHD  OTHBBfl  V.  SaBKI. 

Jv£fgnunt — Pri  oriiy — Salvage — Adnanw, 

A,  having  obtained  a  judgment  in  respect  of  a 
mhage  advance,  extended  a  receicer,  already 
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appointed  btf  a  prior  judgvntnt  erediior.  A.  \ 
moved  fir  payment  in  priority.  Held,  that  on 
petition  the  court  wiU  not  deade  the  question  of 
priorit^t  B.  inrnting  on  Au  right  to  he  paid 
itceotdmg  to  the  priori^  of  hie  judgment* 
In  the  month  of  April,  1847,  the  petitioner  in  the 
first  matter  having  presented  a  petition  ander  the 
provisions  of  the  5  &  6  W.  4,  c.  55,  obtained  an 
order  for  a  receiver,  who  was  appointed  over  the 
lands  of  the  respondent  previously  to  Michaelmas, 
]  847.  The  petitioner  in  the  third  matter  presented 
a  petition  on  a  judgment  of  Hilary  Term,  1848, 
stating  that  in  January,  1848,  an  arrear  of  renewal 
fines  became  due  by  the  respondent,  amounting  to 
more  than  £500.  That  the  head  landlord  refused 
to  renew,  and  threatened  to  eject  the  interest  in 
said  lands,  unless  the  renewal  fines  were  paid,  and 
the  petitioner,  having  a  sob-interest  in  said  land^ 
bad  agreed  to  advaoee  the  amount  of  said  fines, 
upon  ^ving  the  repayment  thereof,  end  interest, 
secured  by  the  bond  end  warrant  of  attorney  of  the 
respondent,  and  it  was  also  agreed  that,  in  respect 
of  such  advances,  petitioner  should  rank  as  a  sal- 
vage creditor.  The  petitioner  in  the  first  matter  was 
DO  party  to  this  arrangement.  The  petition  then 
prayed  that  the  receiver  appointed  in  said  first 
matter  might  be  extended  to  the  third  matter,  and 
that  he  might  be  directed  to  apply  the  rents,  af>er 
payment  of  the  head  rent,  &&,  in  discharge  of  the 
sum  due  to  petitioner  in  said  third  matter  on  foot 
of  his  judgment,  in  priority  to  the  demands  of  the 
petitioner  in  the  first  matter. 

Orpen  for  the  petitioner  in  the  third  matter. — 
In  this  case  it  may  be  contended  that  under  the 
32d  secUon  of  the  5  &  6  W.  4,  c.  55,  the  rents 
must  be  applied  accerding  to  the  priority  of  the 
judgmenta,  but  the  first  dause  of  the  section  gives 
the  court  full  control  ovor  the  money  received. 
Mackreth  v.  Simonde,  (15  Ves.  348 ;  Sug.  Powers, 
863)  i  Kehoe  r.  Hales,  (5  I.E.R.  597)  ;  Burroughs 
v.  MoUoy,  (8  I.E.R.482) ;  Fetheretone  v.  Mitchell, 
(1 1  I.  E.  R.  85.) 

Leech,  contra. — Under  the  statute  the  funds 
should  be  applied  according  to  the  priority  of  the 
judgments.  The  remedy  given  by  this  act  is 
substitutional  for  that  formerly  obtained  by 
elegit. 

Master  of  the  Rolls. — I  do  not  think  that,  in 
point  of  law,  I  can  direct  the  petitioner  in  the 
third  matter  to  be  paid  in  priority  to  the  petitioner 
in  the  first  matter ;  although,  in  justice,  he  ought 
to  have  that  priority.  When  the  receiver  was 
appointed  in  1847,  the  estate  had  determined  by 
the  dropping  of  all  tiM  lives  in  the  lease.  Mr. 
Orpen's  client  then  adraneed  the  sum  of  £544,  the 
efiiect  of  which  was  to  render  the  interest  secure. 
I  do  not  offer  any  opinion  as  to  the  effect  of  taking 
a  judgment  for  the  salvage  advance,  or  whether, 
by  so  doing,  the  petitioner  in  the  third  matter  has 
lost  his  priority  ;  but  I  am  of  opinion  that  this  is 
not  a  question  I  can  de<ude  on  petition. 

Jan.  31.— The  order,  so  far  as  material  to  this 
part  of  the  motion,  was  as  follows : — 

*'  And  the  petitioner  in  the  first  matter  now  insist- 
ing that  although  said  sum  of  £544  Os.  7d. 
M-as  paid  as  salvage  money  by  the  petitioner  iu 


the  (bird  matter,  yet  that  by  taking  the  judg- 
ment in  tlie  third  matter  for  a  mm  indodiiur 
said  sum  of  £544  Os.  7d.,  the  peUdonen  in  ^ 
third  matter  hare  lost  their  priofhy,  snd  ihit 
the  petitioner  in  the  first  matter,  fasviagtbt 
earliest  judgment,  is  entitled  onder  the  5  &  6 
Wm.  4,  c.  55,  to  be  paid  his  dnuad  in 
priority  to  such  salvage  olun.  No  nte  gs 
that  part  of  the  motion  wUdi  sedu  tint  add 
receiver  dioold  pay  eaid  sum  of  £514  Ol  7d, 
in  priority  to  the  daim  of  the  podtJour  b 
the  first  matter ;  and  let  this  order  Iw  witbogt 
prejudice  to  any  proceediDgs  wUdi  the  pttj. 
tioner  in  the  third  matter  may  be  tAtmi  t» 
take,  by  bill  or  otherwise,  to  have  lud  imn 
paid  in  priority,  and  to  fix  the  petitiooa  in 
the  first  matter  with  the  costs  of  said  proceed, 
ings  to  rendered  necessary  by  bis  diiputing 
the  jurisdiction  of  the  court  to  (tecide  ibe 
question  in  a  summary  way,  witlwiit  t  lull 
being  filed,**  &c. 

Liher  260,Jt.  17U. 

Andehson  and  Others  «.  MnLTAVT^-i/as.3(l: 

PracUoe — VttO(Mon — Meaning  <^  98r4  Gtmd 
Order—Puldication^-l 

Under  the  93rd  General  Order^  the  term  "ten. 
tion"  is  r^erakle  to  the  period  when  As  ani  ii 
mot  sitting. 

The  bill  in  this  case  was  filed  by  the  plaiotifi^ 
who  formed  a  joint -stock  company  for  the  inpnnfr 
ment  of  Lough  Corrib,  against  the  Coonnjam. 
ers  of  Public  Works.  There  were  oertsts  dom* 
menta  lodged  in  the  Castle,  necessary  fi>r  theiop. 
port  the  plaintifi^s  case,  to  wU^  they  bad  not 
been  able  to  get  acoeas,  although  Kvenl  ipplica- 
tiona  had  been  made  for  that  purpose,  pendiif 
which  the  role  for  publication  was  catered  oo  the 
12th  December,  1848,  and  poblicatioa  paMedea 
tlie  4th  of  January  following.  The  icriiatw  of 
the  plaintiffs  stated  that  he  was  not  spprised  <^ 
the  intention  to  pass  publication,  as  on  the  IM 
December  notice  had  been  served  by  the  deAndut 
of  their  intention  to  examine  a  witneas. 

Mr.  Molyneuse  now  moved  that  Uie  pUintifi 
be  at  liberty  to  examine  further,  notwiihstaodiif 
publication  passed,  same  having  been  pasted  irre- 
gularly, and  contrary  to  the  rule  of  the  court 
Under  the  terms  of  the  93rd  General  Order,  'i 
the  time  for  which  publication  is  respited  eipircs 
in  vacation,  publication  shall  not  pais  thereniMifr 
until  the  aeooud  day  of  the  IblKiwiBg  Tens,  it 
the  rule  waa  not  entered  in  Term,  it  not  be  coo- 
aidered  as  entered  in  vacation,  wU^  wotd  hai 
the  same  meaning  In  the  coarto  of  Eqnlj  ui 
common  law ;  and  the  division  of  fiow  iato  Trai 
and  vacations  is  recognised  by  tbe  coofti  of 
Equity  (Gilbert's  Chancery  Pr.  38).  Tbe  word 
"  vacation"  is  taken  in  its  ordinary  lem.  Bear. 
Chancery  Orders,  page  33  ;  7th  Order  of  21rt  De- 
cember.  1843;  ibid.  44,  where  the  diXioetioa  is 
taken  between  Term  wid  vacatiooi  il»  in  the 
15th  Order  of  15th  May,  1837  (Engiand.  ibii 
118).  In  the  former  orders  of  this  eoui.  U( 
same  distinction  is  taken  in  tbe  fint  of  6ir  R* 
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Bolton's  nilea  (Smith,  SappL  93)  t  and  in  tbe  first 
of  Primate  Boyle't  Orden  (ibkL  96) ;  vido  alao 
Rale  &4,  ibid.  101. 

Mr*  CoUety  contra.— Tlie  defendant  has  been  per- 
fectly regular.  Tbe  practice  in  the  office  is  not  to 
eonilder  it  vaealion  while  the  oonrt  It  utting.  In 
./iesNp  T.  Jmmp  (8  L.  Bee.  O.  S.  91)  tbe  Master  of 
the  Kdls  deeided,  that  while  tbe  court  sat  for  dis* 
patoh  <tf  banneas  after  any  t«rm,  the  equitable 
term  eboald  be  considered  as  continuing. 

Hastkb  of  thb  Rolls. — I  will  not  overrule 
tbe  settled  practice  of  tbe  office.  The  effect  of 
the  construetioo  which  tbe  plaintiff's  oouosel  puts 
OD  the  rule  would  be,  that  under  tbe  3rd  General 
Order,  after  the  last  day  of  Term,  the  offices 
would  be  open  from  twelve  to  three  o'clock  each 
day  only.  From  the  year  1843  to  tbe  present 
time,  a  period  oS  six  years,  the  word  "  vacation*' 
has  always  been  oonridered  to  mean  tbe  period 
during  which  tbe  oourt  is  not  sitting;  and,  having 
been  infimned  by  the  officer  thai  such  is  the  nni- 
fbrm  practice,  1  will  foUow  it,  unless  clearly  of 
ttpinioa  that  It  is  wrong.  The  notice  in  this  case 
is  not  fegolar,  fnr  U  does  not  state  what  tbe  docu* 
ments  are,  an  inspection  of  which  is  required. 
Every  notice  sboakl  be  framed  in  sueh  a  manner 
that  the  court  can  torn  it  hito  an  order  \  it  should 
slso  specify  tbe  irrwilarity  complained  of,  and 
the  application  should  have  been  to  set  aside 
the  order,  publication  having  passed  contrary  to 
the  provisiooa  of  the  93rd  General  Order.  In 
aoeordance  with  the  view  taken  by  the  late  Master 
of  the  Rolls,  I  conrider  tlie  word  "vacation"  is 
referrabla  to  tbe  period  when  the  court  is  not 
sitting.  I  shall  obtain  a  certificate  to  shew  what  is 
the  established  praetioe  which  ought  to  be  inva^ 
riably  obserf  ed. 

«  Dwdar*  that  pnbVoation  passed  regularly  accord* 
ing  to  the  course  and  practice  of  the  court, 
and  refuse  tbe  motion  with  costs,  without  pre- 
jodice  to  the  plaintiff  serving  a  notice  of 
moUon  for  the  present  sittings,  and  specifying 
ID  his  notice  the  evidence  which  he  seeks  to 
be  at  Ulierty  to  giv^  and  the  witnesses  be 
denrai  to  examina." 

lAb,  282, 50. 


Abbott  v.  Abbott. — Feb.  9. 
The  Attonujf  •General  having  been  made  a  party  in 
rmpect  ^  a  •vcq^mmniv  entered  into  by  a 
r«cauwr,  as      within  the  terms  of  the  I5th  and 
SQrd  Gentred  Orders,  where  he  thovld  have 
fteeis  OK  antwering  defindimt,  counsel  ^or  the 
Attont^OenenU  ajapearing  at  the  heanng  and 
coMtnUng  to  be  bomd  by  the  proceeditigs,  the 
court  mow  a  decree, 
W.  Smithy  for  the  plaintiff,  sought  the  usual  decree 
on  taking  the  bill  as  confessed  against  the  de- 
fimdants  for  want  of  their  answers.    This  was  ao 
ordinary  fbreclosnre  suit,  and  the  bill  having  been 
filed  prior  to  the  publication  of  the  case  of  Chris- 
Icpker  T.  Cteghorn  (H  Beav.  314)  ;  it  prayed  tiiat 
the  Attorney-General,  upon  being  waited  on  with 
a  eopj  of  thelHll  and  notice  under  the  15th  General 
Order,  might  be  bound  1^.  the  proceedings  in  respect 


of  a  rect^izance  the  crown  adinowledged  by  the 
mortgagor,  as  security  for  a  receiver  in  a  civil  suit 
after  the  execution  of  the  mortgage.  In  the  case 
of  Fawcett  r.  Biggs  (Chancery,  Jan.  35,  1849) 
tbe  Lord  Chancellor  decided,  that  in  the  case  of  a 
recognizance  of  this  description,  the  crown  was  a 
royal  trustee,  and  that  the  Attorney-General  fully 
represmted  the  rights  of  all  the  parties  interested 
in  tbe  reoognizanee,  and  that  he  should  be  properly 
en  answering  party,  as  not  being  within  the  15tn 
and  23rd  General  Orders,  M-hich  contemplate  par- 
ties who  otherwise  should  have  been  served  with  a 
subpoena  to  appear .  end  answer,  and  because  they 
do  not  specially  refer  to  the  crown.  The  cause 
having  been  set  down  for  a  decree  pro  eonfesso,  the 
Attorney-General,  by  his  counsel,  now  appears  and 
consents  to  be  bound  by  the  proceedings,  which 
will  set  matters  right,  Vyson  v.  Morris  (1  Hare, 
413).  Tbe  Attorney -General  is,  in  fact,  a  defendant 
on  the  record,  though  not  required  to  answer ;  and 
this  course  is  less  expensive  than  going  through  the 
form  of  putting  in  ao  answer. 

C.  At^v,  for  the  Attorney-General,  consented 
accordingly. 

Mastbh  of  thb  Roua — I  will  make  the 
decree,  renting  that  the  Attorney' General  ap- 
peared by  his  counsel,  and  consented  to  be  bound 
by  tiie  proceedings. 


Gbaves  e.  Gbates. — Feb.  14. 
Practice — Notice. 
A  rwtice  of  motion,  served  Jhr  a  particular  daa, 

shovid  state  that  the  motion  mil  be  moved  at  tn* 

sitting  of  the  court. 
Hobart  moved  for  the  discharge  of  a  receiver,  he 
not  having  perfected  his  recognixancei    Tbe  notice 
had  been  served  for  this  day. 

Mabtee  of  the  Roli^. — This  notice  is  not 
regular.  Every  notice  of  this  nature  which  is 
served  for  a  particular  day,  should  state  that  the 
motion  will  be  moved  at  the  sitting  of  the  court. 
You  must,  therefor^  serve  a  new  notice. 

— 

EQUITY  EXCHEQUER.— i=V6.  9. 

In  thb  Mattbr  of  the  Irish  Soutb-Eabtekn 
Railway  Compant  ard  thb  Lahds  Cladsxs 
ComouDATion  Act, 

Ez  PARTB  Kbllt. 

CORAU  PsNMBrATHER  ANB  RiCBABDS,  B.B. 

Railwav  Company — Paym^ni  out  of  Court — 
Coste—WUfil  BeJueaL 

JK^  the  occupier  of  premises  taken  by  the  company, 
had  agreed  to  rive  up  the  possession  for  £23, 
but  when  a  clerk  of  the  company  afterwarde  came 
to  demand  possession  accordingly,  and  stated  that 
he  had  the  money  agreed  on  in  his  pocket,  K. 
refused  to  surrender,  on  the  ground  that  his 
sister  had  an  equal  interest  in  the  premises  with 
himsdf,  and  required  compensation.  The  com- 
pany thereupon  lodged  me  money  in  court,  to 
K:s  separate  credit,  on  the  ground  of  a  refusal 
by  K.4o  accept  it,  hut  4he  warrant  did  not  set 
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JoTtkthepteutiarciratnuUmcetofthecatt.  Upon 
K.  presenting'  a  petition  for  payment  of  the  turn 
out  of  court — Held,^r»£,  that  the  money,  having 
been  lodged  to  hit  geparate  credits  it  was  an 
admisnon  of  his  title,  and  he  teas  entitled  to  be 
paid  without  a  reference.  Seamdltfj  that  the 
tender  was  insufficient  and  the  warrant  defective, 
and  therefore  that  the  company  were  not  entitled 
to  th«ir  costs  ;  nor  toot  petitioner,  as  his  dealings 
toere  totnfecf  with  mala  fidet* 

The  petition  of  Samael  Kelly — after  setting  forth 
hit  title  ai  tenant  at  wfU  of  th|9  premises  of  vhidi 
ponession  bad  been  taken  by  Uie  company,  and 
the  service  upon  Inm  of  the  several  preliminary 
notices  required  by  the  act — stated  that  an  agree- 
ment had  been  entered  into  between  petitioner  and 
the  railway  company,  by  which  he  was  to  give  up  the 
land  for  the  sum  of  £23, — that  on  the  9th  of 
February,  1848,  a  solicitor's  clerlt,  in  the  emplt^- 
ment  of  the  company,  went,  along  with  the  sub- 
sheriff,  to  the  premises  in  question,  and,  without 
payment  or  tender  of  the  purchase  money,  or  any 
sum  whatever,  took  forcible  possession  of  them, 
on  the  ground  that  the  company  had  lodged  the 
purchase  money  in  court, — that  petitioner  had  not 
been  tendered  or  shewn  the  purchase  money  by 
the  clerk,  who,  when  he  came  to  demand  pos- 
session in  the  first  instance,  alleged  that  he  (the 
clerk)  had  the  money  in  bis  pocket.  The  petition 
prayed  the  payment  of  the  money  out  of  court,  in 
the  usual  form,  with  the  costs  of  the  petition. 
The  company  opposed  the  application,  and  an 
efRdavit  sworn  by  the  solicitor's  clerk  stated  that 
the  deponent  had  repeatedly  told  the  petitioner 
that  he  was  ready  to  pay  him  the  £23  on  getting 
possession  of  the  premises,  and  had  repeatedly 
requested  him  to  accept  the  money,  but  that  peti- 
tioner, in  reply,  had  stated,  in  the  presence  of  his 
sister,  that  she  (his  sister)  was  equally  entitled  to 
the  premises  as  petitioner,  and  refused  to  give  up 
possession  until  she  was  satisfied.  The  question 
turned  on  the  right  of  a  party  to  money  lodged  by 
a  company  to  his  separate  credit,  and  on  the  con- 
struction of  the  76th  and  80th  sections  of  the 
Lands  Clauses  Consolidatioo  Act. 

Bond  Cose  for  petidoner. — The  money  having 
been  1o^^  to  the  separate  credit  of  petitioner, 
is  a  primA  jbcie  admission  of  his  title.  Even 
where  money  is  lodged  to  the  credit  of  the  peti- 
tioner and  all  other  parties  interested,  the  peti- 
tioner, on  an  affidavit  of  his  title,  is  entitled  to 
have  the  money  paid  to  him,  {Ex  parte  Grange, 
SY.&C.  68).  By  the  79th  section,  the  party 
in  possession  is  to  be  deemed  the  owner  and  enti- 
tled to  the  money.  {Richards,  B. — On  this  branch 
of  the  case  there  is  no  difficulty  ;  the  petitioner  is 
clearly  entitled  to  the  purchase  money.  The  only 
question  is  as  to  the  costs^ 

Wall^  Q.C.,  contra.— The  exceptional  clause  of 
the  6th  section  precludes  a  party  from  costs  if,  by 
bis  own  act,  he  brings  himself  within  it.  Possession 
was  the  only  Utle  which  petitioner  here  had  to 
shew  the  company,  and  they  could  not  pay  him 
until  they  had  obtained  that  possession.  The 
attempt  on  the  part  of  petitioner  to  set  up  the  title 


of  his  rister  was  soch  an  advene  daiiB  »  ^ 
entitle  the  company  to  lodge  the  moncj  in  tont 

Core,  in  reply. — Authority  to  lodge  the  noon 
in  court  is  only  given  by  the  79th  leetion,  ifi(|', 
tender  and  refusal.  There  was  no  ImltenW 
Thomas  v.  Evans  (10  East.  104);  Lkkkmr 
Shee  (4  Esp.  67);  Peacock  r-Bi<dtwmtid 
P.  61,  Note).  The  power  of  lodging  nij  j," 
compulsory  one  ;  and  if  there  is  any  dmbtotthe 
construction  of  the  section,  the  Isndovner  riu^ 
have  the  benefit  of  it.  Barker  v.  the  Gmt  Waitt% 
Railway  Company,  563  S.C.  589) ;  Bsntsrrv.Jt^ 
StaffordMre  BaUumv  Conqxmy  (12  J«. 
There  must  be  a  legal  tender  and  wilM  n^to 
authorise  a  lodgment  of  the  awnqr  oadirteM, 
ex  parte  Bradshaw  (IS  Jur.  888).  the 
petitioner  set  up  his  sister's  dahn,  the  eDmp«sT. 
instead  of  lodging  the  money,  should  havecalM 
upon  him  to  make  title.  The  money  hiring  btn 
improperly  lodged,  petitioner  is  deariyflotttledto 
the  costs  of  drawii^  it  out,  as  this  ease  is  not  i it^ 
the  exceptions  of  the  60th  section. 

Per  Curiam. — There  is  a  difficulty  in  tlxi  tw, 
arising  from  the  circumstance  that  the  warmt  aaia 
which  the  company  lodged  the  money  letifoitli  tit 
petitioner's  refusal  to  accept  it  to  be  the  sale  groul 
for  the  lodgment.  Now,  there  was  snoAcrurfi 
more  proper  ground  on  wbidi  they  ihoaU  tm 
lodged  the  money,  and  that  was  the  advene  diio 
put  forward  by  the  petitioner^  aiMr.  Hbetade 
strictly  was  not  a  l^al  one ;  and  the  ooapiaj'i 
warruit  has  been  very  loosely  fraiaed,  aid  Mi 
have  set  forth  all  the  spetaat  facts  of  die  smb.  Oa 
the  other  hand,  an  attempt  him  beeo  made  tin 
petitioner  to  extort  more  money  tbu  be  bid 
originally  agreed  for.  We  shall,  ther^ore— » 
there  has  been  default  on  both  sidei-dirta  tiie 
petitioner  to  be  paid  the  amount  in  court,  ud 
pronounce  no  rule  as  to  the  CMts  of  the  ptiilMw. 

— « — 

COURT  OF  EXCHEQUER  CHAMBER. 
RoGHB  V.  O'BKnn. — Feb.  I,  & 

Coram  Blackburne,  CJ,  Do0it»TT,CJ,PlQOTi 
C  B-^  Pennefather,  B.,  Toreevs,  J.,  Crup- 
TON,  J.,  Pbrrin,  J.,  Richards,  B.,  Ball,  J, 
Jackson,  J.     Absent*  —  Lefbot,  E,  m 

MOORB,  J. 

WiU— Construction— Estate  TaiL 

seized  of  the  reversion  in  fee,  devind  ittoB, 
his  nephew,  "  in  as  JiUl  a  manner  at  htaJd 
contMry  it,**  to  be  enjoyed  by  kimaiidk$kf^ 
b^ttm  heirs  malejhr  ever. 
Held,  that  B.  took  an  estate  in  tail  mide. 

This  was  error  from  the  judgment  of  the  Crart  d 
Queen's  Bench.  The  action  was  id  corcout  by 
the  heir-at-law  of  John  Roche  the  lessor,  diuung 
the  reversion  in  fee  against  the  assigneeof  Wil^n 
Roche,  the  lessee,  who  claimed  as  denet  ot  ik 
reversion  in  fee  after  the  estate  tail  cmUd  1^  iht 
will  of  the  lessor.  .  The  remaining  fiutt  fm 
sufficiently  in  the  judgment  of  the  emirt  IV 
whole  question  turned  upon  the  oooMrJcdoo  of  ihf 


Digitized  by 


THE  IRISH  JURIST. 


157 


will  wad  oodicil  of  John  Roches  which  were  h 
follows: — 

"  Whenever  it  happeni  that  the  Agbada  estate^ 
by  want  (if  male  hrin,  to  witt  of  the  said  James 
Jcaepit  Roehfi)  or  by  say  othor  oonUDgeney  reverts 
bark  to  I  hereby  leave  it  la  as  fall  a  manner 
as  i  can  convey  it  to  my  nephew,  William  Roche, 
to  be  enjoyed  by  him  and  his  tawful  begotten  Heira 
tnofe for  ever  ;  and,  as  I  have  perfected  leases  to 
him,  in  trust,  of  the  demesne  and  two  adjoining 
fama  of  Aghada,  subject  to  a  yearly  rent  accord- 
iog  to  a  valaatioD  made,  I  leave  him  my  interest,  if 
sny  I  bad,  in  those  leases  t  and  in  case  of  his  not 
coming  into  possession  of  the  estate  by  the  means 
,  ibove-tnentiwed,  I  leave  him  £6,000  of  my  £4 
per  cent,  stock,  to  be  held  by  trustees,  the  interest 
of  which  is  to  pay  the  rent  of  the  demesne  and  two 
farms  above  mentioned ;  to  my  eldest  grandson, 
James  J.  R<  O'Brien  1  leave  £10,000  £4  per 
CMt.  stock ;  to  my  grand*deughter,  Jane  O'Brien, 
I  leave  £4,000  £4  per  <»nL  stock  { to-  my  daughter^ 
tUry  O'Brien,  I  leave  the  £4,000  £4  per  cent, 
wbii^  I  settled  on  her  as  a  marriage  portion  on  her 
marriage,  for  her  use  and  that  of  her  yminger 
chihiren ;  to  my  niece,  Ellen  Veriing,  I  leave 
£1,000  £4  per  cent  stock,  with  £30  a-year  profit 
rent  I  leave  on  her  brother  Bartholomew  Verling's 
stores ;  to  my  grandson,  J.  Roche  O'Brien,  I  leave 
tiUo  my  interest  in  White  Point,  after  his  mother's 
death ;  I  leave  £100  to  my  sister,  Ellen  Verling  ; 
to  my  sister,  Julia  Enery,  £100  ;  to  my  nephew. 
Doctor  Verling,  and  his  sister,  Catherine  EUis, 
£100  each,  sod  I  desire  the  stock  on  the  farm  to 
be  sold  to  pay  these  l^ciee ;  to  my  nephew,  Wil- 
liam Roche,  and  my  grand-daughter,  Jane  O'Brien, 
I  leave  my  bocmehold  furniture,  plate,  &c-,  and  it  is 
my  wish,  if  the  rules  of  our  church  allow  it^  that 
thej  should  be  married  and  live  in  Aghadft  house ; 
God  bleu  and  prosper  them  and  their  oflbpring. 
To  the  parish  of  Aghada,  I  leave  the  schoolrhouse, 
and  £20  a-year  fbr  its  support,  and  also  the  diapel 
and  priMtfs  house  I  leave  to  the  pariah  rent-free 
for  ever,  as  long  as  they  shall  be  used  for  such 
specified  purposes ;  the  five  slate  houses  I  built  in 
the  fillflge,  I  leave  to  five  of  the  poorest  families 
rent-free ;  to  David  Coughlan  I  leave  the  house  he 
nnw  Uves  in  during  his  life  ;  to  my  servant,  James 
Tracy,  I  leave  the  house  his  wife  now  lives  in  ; 
and  to  my  wife's  servant,  Mary  Ahearne,  otherwise 
Fione,  her  house  rent-free  during  their  lives ;  and 
to  each  of  those  three,  viZi,  David  Conghlan,  James 
Tracy,  and  Mary  Ahearne,  otherwise  Finne,  I 
leave  £10  a-year  during  their  lives :  having  had 
unboanded  confidence  in  my  unhappy  nephew, 
James  Rodie,  I  did  not  take  legal  means  onder 
the  setttement  I  mside  to  secure  those  last  bequeata 
out  of  Oe  Aghada  estate ;  I  trast,  and  hope,  and 
desire  that  whosoever  is  in  posseision  of  the  estate 
win  confirm  these  my  wishes  and  intents.  I  appoint 
my  trusty  friend,  Henry  Bennett,  (my  present  law 
agent)  William  Roche,  and  my  daughter,  Mary 
O'Brien,  aa  executors  of  this  my  last  will." 
The  codicil  to  the  will  was  as  follows 
"  By  my  will  dated  the  5th  day  of  January,  1 826, 
I  appointed  my  friend  Henry  Burnett,  my  nephew, 
WilUam  Roche,  and  my  daughter,  Mary  O'Brien, 


executors  to  that  will ;  now,  by  this  codicil,  I  annul 
that  appointment,  and  appoint  John  Gibson,  bar- 
rister-at-law,  Bartholomew  Hackett,  of  Middleton, 
distiller,  and  my  nephew,  William  Roohe,  as  my 
exectttfuw  to  that  will,  and  do  hereby  empower  them 
to  name  and  appoint  two  trustees  for  the  purpose 
of  managing  the  sums  I  left  to  my  nephew,  Wil- 
liam Roche,  my  grand-daughter,  Jane  O'Brien, 
and  n^  grandson,  J.  O'Brien,  aa  it  is  my  intent 
and  will  that  they  should  only  receive  the  interest, 
and  the  principal  to  remain  untouched  during  their 
lives,  to  go  to  their  children  i  out  of  William 
Roche's  interest  the  rent  of  Aghada  which  I  have 
leased  him  is  to  be  paid ;  and  I  desire  that  he  and 
my  grand-daughter  Jane,  who  are  shortly  to  be 
married,  will  reside  there.  I  leave  William  Roche 
all  the  stock,  &c.,  on  the  farm,  and  to  bim  and  bli 
wife  all  my  household  furniture,  plate^  and  china, 
and  make  them  my  residuary  legatees ;  it  is  my 
will  that  my  grandson,  James  R.  O'Brien,  shaU 
live  with  Uiem  at  Aghada  until  he  is  of  age,  whidi 
ia  to  be  at  the  age  of  twen^-flv^  and  not  before ; 
and  the  tmsteet  are  to  pay  him  nnUl  tint  period 
£100  a-year  to  complete  his  education,  and  ano^ 
tfaer  £100  a-year  daring  that  period  to  his  mother, 
and  the  ronainder  of  the  interest  of  his  £10,000 
to  be  paid  William  Roche  to  assist  bim  in  keeping 
up  Agbada  during  that  period,  and  1  trust  by  that 
time  he  will  have  a  profession  by  which  he  will 
add  to  his  income ;  I  request  and  desire  that 
nothing  shall  prevent  bis  following  his  profession  ; 
it  is  my  intention  that  William  Roche  and  his  wife 
shall  step  into  possession  of  Aghada  bouse,  de- 
mesne, and  farms,  which  are  leased  to  him  in  the 
same  way  that  I  leave  it  when  it  shall  please  God 
to  take  me ;  in  case  of  the  death  of  William  Roche 
before  his  wife,  she  is  to  be  paid  the  interest  of  her 
£4,000,  to  be  made  up  £200  a-year  as  her  jointure ; 
and  if  she  dies  before  htm,  he  is  to  have  the 
£10,000,  provided  she  has  no  issue;  but  if  she 
leaves  issue,  it  is  to  go  to  them  after  William 
Rodi^B  deiUh,  as  before  directed." 

Sir  C.  0*Loglden  for  the  plaintiff  in  error, 
the  defendant  below. — The  question  is,  whether 
William  Roche  took  an  estate  tail  alone,  or  an 
estate  tail  with  an  expectant  or  reversionary 
fee.  First,  it  is  clear  that  the  testator  did 
not  mean  to  die  intestate,  and,  that  nothing 
might  be  undisposed  of,  made  William  Roche 
and  his  wife  residuary  legatees.  Secondly,  that 
the  testator  having  a  contingent  reversion  in  fee 
in  the  property,  be  devised  it  from  his  heir  at 
lav,  and  gave  it  to  another,  charging  it  in  such 
a  manner  aa  to  shew  that  whoever  should  have  the 
propCTty  should  take  under  the  will.  These 
chains  cannot  be  enforced  against  the  heir  sA 
law,  as  be  takes  b^  title  paramount.  Thirdly, 
that,  having  his  heir  at  law  in  contemplation,  be 
took  from  him  that  he  would  otherwise  be  clearly 
entitled  to.  He  had  most  fully  provided  for 
him,  and  derignedly  gave  the  property  to  William 
Roche,  for  the  purpose  of  founding  a  family 
of  the  name  of  Roche,  who  were  to  dwell  in 
Aghada  house.  If  the  construction  contended  for 
by  the  plaintiff  bdov  be  the  true  onis,  the  manifest 
intention  of  the  testator  is  wholly  defeated.  The  re- 
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Tflrrioa  would  not  be  dispoted  of  i  his  heir  would 
t^e  at  Uw*  and  not  under  the  will  i  and  the  estate 
would  go  to  the  very  person  he  intended  to  deprive 
of  it  The  first  portion  of  the  sentence,  "  I  hereby 
leave  it  (the  Aghada  estate)  in  aa  full  a  manner  as 
I  can  convey  itt"  conveyed  the  fee  simple)  and  the 
aubsequeot  words,  <*  lawful  b^otten  male  heirs  for 
ever,"  reduce  it  to  an  estate  tail,  with  a  reversion 
in  fee.  Ckifck't  caae,  (Dy.  357,  Pasch.  19,  £1.) 
That  case,  as  reported  in  Dyer,  is  still  law,  and 
the  case  reported  in  Henloe,  300,  and  Anderson,  51, 
by  the  name  of  Baker  r,  Raymond,  is  not  the 
•ame.  In  Abraham  v.  Twig-,  (Moore  425,  1 1  Jac.) ; 
Hobgrtt  V.  Roberta,  (2  Bui.  127,  13  Jac)  ;  Blan/brd 
T.  Bianjbrd,  (I  Rol.  320,  21  Jac.);  Setgtantt 
eau,  (2  Kot.  425) ;  Herbert  v.  Thoma;  (Har.  and 
yitSLAIU^yet  IAttledttU,J.)i  Dot  d,  Horhart 
Thomat,  (3  Ad.  &  EL  188,  Sheph.  Touch.  445> 
All  these  Mitboritiea  rely  on  Chyck'a  case,  as  cited 
In  Dyer.  DmUM  v.  C^ifyi  (Latch.  43,)  is  a  decision 
to  the  same  effect,  by  Doderidge,  J.,  who  was 
either  at  the  bar  or  on  the  bench  at  the  time  of  the 
decision  of  Chydt^e  cote.  The  following  cases  and 
authorities  were  also  relied  upon,  and  commented 
on  during  the  argument — TWmman  v.  Cooper, 
(Cro.  Jac  476,  S.  C.  Rol.  Rep.  19,  23,  S.  C.  Poph. 
136;  1  Thomas's  Co.  Lilt.  518,  21  a.);  Attham'e 
cote,  (6  Colte  154,  b.)  denied  to  be  law  in  7urftf?urn 
V.  C«^,  (Pop.  138;  Year  Book,  HI  Hen.  6, 
7Sa,  b).  (Siackburne,  C.X— That  was  the  case 
of  a  deed  where  the  whole  estate  passed  from  the 
grantor.)  {Anon,  Brownl.  45) ;  Holland  v.  Fisher, 
(0*Biidg.212;  1  Steph.  Black.  Cora.  460);  Mel- 
m  V.  MeUiih,  (S  B  &  C.  620) ;  Barker  v.  Giles, 
(3  P.  W.  S79,  S.  C,  affirmed  on  appeal ;  3  Bro. 
P.  a  297) ;  Littleton  Sr  Vx  v.  Grem,  (4  M.  &  W. 
229) ;  Nanfan  v.  Legh,(7  Taun.  So,  S.C.  3  Manh. 
107)  ;  Doe  BlUs  v.  EUis,  (9  East.  382) ;  Davie 
T.  Stevens,  (1  Doug.  321) ;  Doe  d.  Murch  v.  Mar' 
chant,  (6  Man.  &  Gr.  813). 

Chatterton,  with  him  R.  W.  Greene^  Q.  C, 
and  F.  Fitzgerald,  Q.  C,  contended — That,  ac- 
cording to  the  true  construction  of  the  wit), 
William  Roche  toolt  only  an  estate  tail.  That  the 
construction  contended  for  by  the  defendant  below 
would  tend  further  to  defeat  the  testator's  intentioo 
to  found  a  family,  than  that  sought  to  be  put  upon 
t.he  will  by  the  plaintiff,  as  the  fee  would  be  more 
easily  alienated.  That  the  devise  shewed  no  inten- 
tion of  the  testator  to  dispose  (tf  his  whole  property ; 
the  wwda  were^  not  my  eatate,  but  "  the  Aghada 
estate,"  words  of  desoriptiou  only.  The  charges 
made  by  the  testator  upon  the  devised  estate  would 
take  place  on  the  reversion,  whether  Uie  estate  be 
taken  by  descent,  or  under  the  wilL  That  the 
reversion  was  disposed  of,  and  ttiat  there  was  no 
general  intention  expressed  in  the  will  inconsistent 
with  an  estate  tail.  The  learned  counsel  distin- 
guished  Chycl^a  case,  and  Turnam  v.  Cooper,  and 
dted  and  referred  to  AUham's  case,  (6  Coke,  1 54,  b.); 
Ossulton'e  case,  (3  Salk.  336);  Baker  v.  WaU,  (1 
Lord  Ray.  1H5) ;  Doe  d.  Lord  Lindsay  v.  Cohear, 
(1 1  East.  548)  ;  Slater  v.  Stater,  (5  T.  R.  §35) ; 
Nanjbn  v.  Legh,  (2  Marsh.  107,  S.  C;  7  Taun. 
85) ;  Davie  v.  Stevens,  (Doug.  3x1 ;  Co.  Litt.  27, 
a.)}  Church  V.  WifoUt  (F.  Moore,  637) ;  Wood  v. 


Ingereole,  (1  Bui.  63) ;  Doe  dL  Eustace  v.  EatL, 
(1  Cr.  M.&  Rob.  823);  Winter w. Perratt. 

hn.61.3);  A»geUY.AngeU,(9t^.KSi\oiil 
V.  Woodfard,  (3  My.  &  Cr.  584);  Dee  i  e£, 
EUis,  (9  East.  382)  ;  Trenke  v.  Frenckam.  f2  Di 
171 )  ;  ChUton  v.  Cooper,  (2  B.  &  Aid.  610V 

Napier,  Q.  C,  in  reply.^The  coart  wai  eff«. 
tuate  the  intention  expressed  on  tbefaoeof  tbevilL 
It  is  dear  from  the  whole  testament,  tbe  louiw 
thought  he  was  devising  the  property  oat  ud  oql 
There  is  first  a  general  expression  oiHiTeyiDg  tU 
fee,  and  the  subsequeut  words  cannot  wtn  II 
By  the  «  Aghada  estate,"  be  ialMidsd  Ui  vbsli 
interest,  and  to  convey  it  ^  in  as  foU  a  luocr  n 
he  could,"  when  he  dwuld  become  poMMNdgft^ 
reversion  in  fee,  and  the  chafes  endesee  tW 
intention  to  deal  with  tbe  whole.  1^  nfemd  to 
Ro»daU  v.  (6  Taun.  418.^  OonU 

J.);  Moget  V.  Catkerwood,  (AI.  &  Nab.  4;2)- 
Cottm  V.  Stenlake,  (12  East.  515> 

Feb.  S. — Elackbdrnk,  C.  J^  now  delivered  tbe 
judgment  of  the  court. — This  is  an  action  of  covennt 
brought  by  the  plaintiff  below  hs  heir  st  Uv  of  Jobs 
Roche,  the  testator,  claiming  the  rent  merved  ia  i 
lease  executed  by  John  Roche  to  Wm.  Roclie,  vhoie 
assigns  the  defendants  are,  and  the  plaiutilf  belov 
insists  he  is  entitled  to  the  reversion,  ss  Iteir  it  Ub 
of  John  Roche.  Tbe  declaration  states  a  Gcttleoim 
executed  on  the  marriage  of  the  tettslor'i  oepbew, 
James  J.  Roche,  limiting  the  estate  to  John  Uod* 
for  life,  remainder  to  James  Joseph  RodMforlift^ 
remainder  to  him  in  tail  male,  with  the  rerenioQio 
fee  to  John  Roche,  tbe  settlor.  It  then  ataia  the 
will  of  John  Roche,  deviaing  his  ravermn  ta  KH- 
liam  Boche  in  tail  mal^  and  the  death  of  f^Uiam 
and  Jamea  without  issue  male,  sod  tnoei  the 
descent  of  the  reversion  to  the  plaiotiK  The  plea 
of  the  defendant  sets  out  the  will  and  tbe  oodicil 
of  the  testator,  John  Roche,  in  Atscvnis,  ootht 
construction  of  which  the  question  in  thit  cix 
wholly  depeods.  The  plaintiff  below  alli|a  that 
Wm.  Roche  tijuk  only  an  estate  tail,  which  hat  nov 
determined.  (The  learned  Chief  Justice  tiien  reti 
the  words  of  the  will.)  It  ia  not  denied  that  the 
words  in  the  devise  give  an  estate  tail  Ltri 
OtnUton't  case,  (3  Salk.  336,)  puts  thii  qoeitin 
beyond  doubt.  The  addition  of  tbe  word  *■  (br 
ever,"  makes  no  difference.  Baker  v.  Wall,  (I  Li 
Raymond  185>  Davie  v.  Steoene,  (\  Dong.  3S0,) 
waa  a  devise  to  A.  of  the  **  fee  simple  sod  inherit* 
anoe  of  Lower  Shelatone,  to  him  aad  hii  diiid,  or 
childrei^  for  ever."  The  language  of  Lord  Usat 
field  is,  every  word,  applicable  to  Uia  cue. 
iVan^  V.  Legh,  (7  Taunt.  65,)  ia  a  lauliDf 
authority,  and  has  a  strong  resemblaoce  to  tho 
case,  and  there  the  devise  was  held  to  ooofer  u 
estate  tail,  and  no  more,  and  for  this  poultoatbm 
will  be  found  a  large  body  of  authority.  The  de- 
fendant below  contends  that  there  is  a  deviie  u  Vra. 
Roche  of  two  distinct  estates,  first,  an  estiteia  tail 
male;  and  secondly,  of  ao  estate  in  feeeipecUnt 
on  the  reversion.  To  maintain  this  view  the  ko- 
tence  is  divided  in  two,  and  the  orderof  itinvoted, 
for  tbe  purpose  of  avoiding  the  sbsurdit/  that 
would  follow.  I  kuow  of  no  authority  for  n 
altering  the  plain  language  of  a  w3L  The  conteit 
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require*  no  such  constnicUon,  bat  rather  the  con- 
trary. I  shall  only  say.  that  io  all  the  reasons 
given  in  the  eases  for  this  oonatructton,  it  never 
occurred  that  in  a  devise  a  sentence  could  be 
stopped  in  the  middle.  The  judgment  of  my 
brother  Crampton  in  the  court  below  contains  so 
able  a  review  of  Chacke't  autf,  that  I  shall  not 
fiuther  refer  to  iL  The  judgment  iiX  Lord  EUen- 
borongfa  in  Z>o«  ^  £Uu  v.  ElUt,  (9  East  882)  which 
is  now  impugned  by  the  defendant  below  coo- 
tains  a  dear  npoeiUoD  of  the  law.  No  one  ran 
read  that  caw  without  seemg  that  it  militates 
against  the  whole  argument  of  the  defendant's 
counsel.  Considering  the  whole  will,  we  think 
the  inference  to  be  drawn  from  it  is,  that  the 
tertator  intoided  W.  Roche  to  take  an  estate  tail 
only. 

Jndigwtiint  afirmed. 


EXCHEQUER  OF  PLEAS^Hiubt  Tebh. 
Stbstoh^  Appt^imt. 
Stbahokaks,  Rttp<md«nt. 

A.  and  Co^  heing  brewera  at  and  Having  ttoo 
licence* — one  avthorinng  them  to  brew  Jbr  tale^ 
and  another  to  brew  and  retail  beer  to  be  con- 
sumed eUemhers  than  on  their  premises — sent  a 
ran  to  C.  in  charge  of  a  tervantt  who  from  it 
on  tkeir  behalf  ttM  heir  hy  retail,  to  any  person 
who  offered  to  htty* 

Ifeld,  iktU  no  other  licence  Jbr  doing  u  was  re- 
quired b^thee  Geo.  4t  c.  81. 

Qutfrv — Was  any  Ucmce  tuee$eary  Jbr  eueh  a 
taie  r 

SembU—'Tkat  in  cans  of  eerioue  doubt  at  to  ^ 
true  eenstntelion  ef  $tatuttt,  and  licenses  there- 
vndert  the  court  mtf  he  slow  to  inflict  penalties 
far  their  infringement* 
This  was  a  case  stated  for  the  opinion  of  the  court, 
pursuant  to  the  84th  section  of  7  &  8  Geo.  4,  c.  53, 
by  the  juices  of  the  peace,  at  the  Quarter  Sessions 
for  the  dty  of  Waterford.  It  suted  that  tlie 
respondents  carried  on  the  trade  of  brewers,  at 
premises  in  the  city  of  Waterford — that  they  had 
also  a  bottling  establishment  in  the  same  premises, 
from  which  hem  in  bottles  was  sent  to  their  cus- 
tomm — that  they  had  two  licences,  one  for  brewing, 
and  the  other  a  brewer's  licence  for  retailing  beer 
to  be  consumed  elsewhere  than  on  their  premises ; 
and  that  a  servant  of  the  respondent's  had  taken  a 
van,  with  bottles  of  beer  in  it,  and  sold  the  beer 
publicly  by  retail,  from  the  van,  in  the  street  of 
Clogheen,  severs!  miles  distant  from  Waterford. 
The  appellant  liad  lodged  an  information  against 
the  respwdents,  for  selling  witliout  the  license 
required  by  the  6  Geo.  4,  c.  81,  which  came  on  to 
be  beard  before  tliree  justices  of  the  peace  for  the 
city  of  Waterford,  by  whom  it  was  dismissed ; 
whereupon  he  appealed  to  the  general  Quarter 
Sessions  the  same  dty,  who  stated  the  case  for 
the  opinion  <tf  this  court ;  and  the  question  for  the 
consideration  of  the  court  now  was,  were  the 
reapoadenti  liable  to  tiie  penalties  imposed  by  the 
6  Goo.  4,  e.  81,  s.  S8,  on  peraona  aelling  without 
the  lioenNS  required  by  ttuit  act?   The  material 


words  of  the  second  license  (which  alone  could  be 
supposed  to  legalise  the  sale)  were,  "  We,  &c^  do 
license,  &&,  l>eing  a  brewer  of  beer  for  sale,  and 
having  taken  out  and  paid  for  a  license  to  brew,  &c^ 
to  retail  strong  beer,  which  be  or  they  shall  brew, 
and  lie  charged  with  duty  thereon,  to  be  consumed 
elsewhere  than  on  their  premises ;  that  is  to  sayt 
to  retail  the  same  at  and  from  their  premises  in  the 
city  of  Waterford,  being  part  of  the  entered  brew- 
ing premises  of  the  said,  but  not  elsewhen^ 
and  aot  to  sell  any  beer  to  be  drunk  or  consonied 
upon  the  premises  where  sold,'*  &c. 

Jehbt  for  the  appellant,  stated  the  case,  and 
referred  to  sections  2,  7,  10,  26  of  6  Geo.  4,  c.  81„ 
but  was  stopped  by  the  court  culling  on 

Fitzgibbottt  Q.  C  for  the  respondents. — The 
respondents  are  not  restricted  to  retailing  the  beer 
on  their  own  premises  alone  ;  the  license  is  incon- 
sistent with  any  such  supposition,  and  no  restriction 
of  the  kind  appears  in  the  act  The  words  of  the 
license  enables  them  to  retail  beer  "  at  and  from'* 
their  premises  in  Waterford ;  and  unless  the  word 
*'  from"  be  strudL  out,  the  present  sale  is  within  the 
license ;  for  surely  the  purchaser  would  say  he 
had  the  beer  **uom  the  respondent^  {vunisea." 
The  lOth  section  certainly  says,  that  no  one  license 
shall  anlhoriae  a  person  to  carry  on  hia  trade  in 
more  than  one  separate  set  of  premises.  But  the 
respond«its  did  not  carry  on  their  trader"  as  men- 
tioned in  their  license^  which  was  for  brewing  and 
stl^ngt  by  a  mere  act  of  selling  like  the  present; 
nor  could  a  van  be  considered  a  "  set  of  premisea^*' 
within  the  meaning  of  this  Hection. 

Harris,  on  same  side. — The  charge  in  the  infor- 
mation is,  that  the  respondents  sold  without  taking 
out  the  license  required  by  the  statute.  If  any 
license  were  necessary  for  such  an  act,  it  must 
have  been  mentioned  iu  the  statute ;  but  the  sta- 
tute contains  no  license  whatever  appropriate  to 
iuoh  a  sale  as  this.  The  respondents  could  not, 
as  brewers,  have  got  any  other  licenses  than  the 
two  they  have.  The  retailer's  license  meotiwed 
in  the  act,  and  which  it  is  (ueteoded  they  might 
have  had,  Is  expressly  confined  to  fixed  premises. 
They  shew  whiiA  of  the  licenses  mentioned  in  the 
statute  the  respondents  should  have  had  t  and  when 
they  attempt  to  do  so,  this  will  be  found  to  be  a 
casus  omissus  in  the  act.  Hubbard  v.  Johnson 
(3  Taunt.  219)  shews  liow  stringently  these  acta 
should  be  construed. 

Smylyt  in  reply. — We  rely  oo  the  1 0th  secUon 
of  the  statute^  which  says  a  party  shall  not  trad^ 
on  one  license^  in  more  than  one  set  of  premises; 
that  is  a  proliibitioa  of  any  act  of  trading,  not  , 
carried  on  in  premises  for  wliich  a  license  has  been 
taken  out. 

PiooT,  C.B.-— This  case  need  not  ^nd  oven 
The  court  4oes  not  think  it  so  clear  as  to  warrant 
them  in  giving  judgment  against  the  respoudents. 
There  are  several  matters  tone  considered  b^ore  we 
should  inflict  a  penalty  on  them.  First,  is  it  plain  that 
there  has  been  a  sale  not  within  the  terms  of  the 
license  which  the  respondents  had  ?  By  that 
license,  they  are  permitted  to  retail  beer  **at  and 
from"  the  premises  which  they  hold  in  the  city  of 
Waterford.  Now,  the  word  "  from'*  will  bear  tw,o 
constructions ;  it  may  refer  to  a  sale,  at  any  place, 
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of  beer  to  be  sabsequently  delivered  ftvm  the  pre- 
misei,  or  it  may  mean  a  sale,  in  any  place,  of  beer 
already  taken  from  the  premises.  If  the  first  con* 
straction  be  the  true  one,  then  the  respondent  has 
gone  beyond  the  terras  of  his  license ;  but  if  the 
second  be  correct,  he  is  as  clearly  within  it  How, 
then,  can  we  say— when  the  words  of  the  license 
are  so  eqiuvocal — that  there  has  been  so  clear  a 
violation  of  the  act  as  will  subject  the  respondents 
to  penalties  so  heavy  ?  And  subjects  are  not  to  be 
punished  eicept  for  breaking  throogh  the  clear  and 
plain  intention  of  the  legislature.  The  form  of 
license  is  not  any  where  set  out  in  the  act ;  but 
even  that  granted  by  the  officers  of  excise  them* 
selves  has  not  been  plainly  departed  from.  It  is 
not  necessary  for  us  to  decide  what  is  the  predse 
meaning  of  the  license ;  it  is  enoogh  for  us  to  say, 
that  it  has  not  been  cleurly  violated.  But,  even 
supposing  that  this  sale  did  not  fail  within  the 
terms  of  the  license,  there  remains  a  question  as  to 
whether  such  a  sale,  without  license,  would  he  a 
violation  of  the  act.  The  26th  section  imposes  a 
penalty  on  a  person  selling  without  license,  where 
a  license  is  required ;  but  is  there  any  license 
required  for,  or  applicable  to,  a  sale  like  this  ? 
There  are  four  licenses  for  the  sale  of  beer,  the 
descnptions  of  which,  in  the  second  section  of  the 
act,  contain,  each  of  them,  a  reference  to  **  pre- 
mises." Moreover,  the  7th  section  provides,  that 
each  license  shall  mention  the  place  where  the 
trade  or  business  is  to  be  carried  on,  which, 
coupled  with  the  expressions  in  the  Snd  section, 
would  seem  to  shew  that  the  act  only  contem- 
plated trading  in  a  fixed  place — a  view  of  its  enact' 
mentfl  corroborated  by  the  expres^ns  of  tiie  lOlh 
and  other  sections.  If  that  be  so,  then  a  moveable 
depository,  like  a  van,  is  not  within  its  provisions, 
and  we  should  consider  the  present  a  cattu  omwws. 
I  do  not  say  that  such  is  the  right  interpretation  of 
the  aot,  but  I  think  the  respondents  are  not 
clearly  liable  to  the  penalty  it  imposes.  I  shall, 
therefore,  not  inflict  them.  Some  inconveniences 
may  arise  from  our  decision,  in  consequence  of 
persons  like  the  respondents  interfering  with  the 
trade  of  licensed  retailers ;  but  we  cannot  help 
that,  the  respondents  are  entitled  to  the  benefit  of 
oar  doubt. 

Richards,  B. — As  my  Lord  Chief  Baron  enter- 
tains a  doubt  on  the  question^  I  am  satisfied  tbsn 
ought  not  to  be  a  conviction.  Otherwise,  I  should 
have  been  disposed  to  hohl,  Uut  an  ofibncehad 
been  committed  against  the  act.  On  the  general 
view  of  the  statute,  I  think  it  would  lead  to  perpetual 
evasions  of  its  meaning,  if  the  respondents  conld 
say  that  their's  was  a  casus  omittus.  Upon  the 
license,  I  am  inclined  to  think,  that  the  word 
'*  from,''  instead  of  being  intended  to  extend  its 
operation,  as  has  been  urged  for  the  respondents, 
was,  on  the  contrary,  intended  to  limit  it.  If  this 
word  were  not  inserted,  a  sale  might,  perhaps,  be 
made  **  at"  the  premises,  of  liquor  to  be  delivered 


ftom  other  firemises ;  but  by  the  license,  as  it  do* 
stands,  it  I*  providud  that  not  only  shall  the 
be  "  at,"  but  the  goods  shall  be  delivered  « from' 
the  premises  named  in  the  license.  Howerer,  u 
the  rest  of  the  court  difibr  from  me,  I  tm,  u  1 
before  said,  satisfied  that  there  should  be  no  oot. 
viction  in  this  case. 

LspaoT,  B. — This  case,  as  my  Lord  cWrf 
Baron  and  my  brother  Richards  have  remarkt^  ii 
not  free  from  doubt.  The  words  of  the  ^mat 
are  ambiguous,  and  must  be  oonstraed  by  a  refer, 
ence  to  the  act ;  and  certainly  it  contaiu  vordi 
which  appear  to  sliew  that  the  l^dstoie  id. 
tended  that  the  trading  under  a  Ucsbn  dnild  be 
only  at  one  place.  But  I  tfainlt  we  shaU  be  unted 
materially  in  our  dedslon  bj  examtning  vhat  vai  i 
the  object  of  the  enactment  in  the  7tfa  wctkn 
of  the  act,  which  declarea  that  every  license  sball 
contain  a  description  of  the  place  where  the  biai- 
neSB  is  to  be  carried  on.  If  it  were  iiiteaded 
thereby  to  limit  the  entire  trading  carried  on  under 
the  license  to  the  place  named  in  it,  of  course  (be 
present  act  of  trading,  not  having  tatteo  pUee 
on  those  promisee,  cannot  be  within  the  meaniog 
of  the  license.  But  if  the  plaoe  wer«  iiuetud 
with  another  view,  for  the  purpose  of  Kcohi^ 
that  malt  should  only  be  consumed  in  known  pn- 
mises  (as  I  think  appean  from  the  latter  part 
the  lOtb  section),  then,  the  terms  of  the  licew 
being  capable  of  being  made  to  include  tbii  act  oT 
trading,  we  must  look  for  some  other  csue  d 
restriction  before  we  can  liold  Uie  reipoadeot) 
liable  to  the  penalties  of  the  act.  Now,  I  do  wt 
think  that  it  was  meant  by  tha  Iq^latore  that  the 
naming  in  the  license  of  the  place  when  tbe  tnde 
was  to  be  carried  on,  should,  in  Itsd^  be  a  limtta- 
tion  of  every  act  of  trading  to  tbme  particulir 
premises ;  for,  if  that  were  the  case,  the  subse- 
quent enactment  in  the  10th  section  would  bt 
superfluous  and  unnecessary.  That  bmog  so,  vhti 
other  portion  of  the  act  restricts  the  operation  of 
this  license  ?  It  is  alleged  that  the  lOth  sectiuQ 
prohibits  a  party  from  trading  from  more  than  one 
set  of  premises,  on  the  same  license ;  hut  surely  i 
van  cannot  be  said  to  be  a  set  of  premises  vitiuo 
the  meaning  of  this  act.  The  1 1th  section  refcn 
to  the  case  of  premises  being  barnt  dovn,  or 
becoming  uninhabitable ;  shewing  tbst  the  ^ 
mises  meant  in  it  were  to  l>e  habitable.  TIht 
could  not,  therefore,  be  a  van,  which  was  sew  ' 
inhabited; and wemayfrnrlysappos^tfaorefon^iliit  , 
the  premises  mentioned  in  the  10th  sectioa  m  of  ' 
the  same  character  as  those  in  tbe  lltb,  andtlet. 
therefore,  a  van  does  not  come  within  its  OKaiiiiig. 
As  the  1 0th  section  is  the  only  one  restraining  i 
words  of  the  license,  I  see  no  reasoo  fix  sijiog  ' 
that  they  are  not  sufficient  to  cover  such  a  sale  is 
tliis.  Considering,  therefore,  tbe  nature  of  theiet, 
and  the  stringency  with  which  it  should  be  con- 
strued, I  do  not  think  tbe  respondents  in  Uoicue 
should  be  convicted.  i 
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COURT  OF  CHANCERY. 

HOTCHIHS  V.  O'SOLLIVAM. — Feb.  3. 

Practka—^Uoeation  of  Hentt  under  the  Court, 

Apwduuer  it  not  entitled  to  arrears  of  rent  due 
he^e  the  lot^^ment  of  kit  purduue-money,  but 
not  received  till  afierwardt.  Har^^rave  v.  Hci- 
Itaid  (5  /.  E.  R.  167)  owrruied. 
This  ease  came  before  the  court  on  appeal  from  an 
order  <^  ihe  Master  of  the  Rolls.  A  half-year's 
rent  had  become  doa  on  the  purchased  lands,  b»* 
tweeo  the  lodjgjng  of  the  purcbaw  money  and  the 
eompletioo  of  the  oonveyance,  and  the  receiver  had 
receired  a  half-yea/i  rmt  in  the  same  time.  There 
were  considerable  arrears  on  the  estate  and  the 
Muter  allocated  the  sums  received  to  those  arrears. 
The  porchaser  excepted  to  that  report,  and  the 
Master  of  the  Rolls  overruled  the  exception.  From 
that  order  the  purchaser  appealed. 

F.FUzgenudy  Q.C.,  for  the  appeal,  relied  on 
Bargrate  v.  HoUand  (5  I.  E.  R.  149),  as  having 
overruled  JLee  v.  Moorhead  (2  Moll.  509),  and 
pressed  on  the  court  the  hardship  to  the  purchaser  \ 
of  leaving  his  purchase  money  for  the  benefit  of  | 
the  iMTties  to  the  cause  while  rents  were  received  | 
for  him ;  and  that  the  practice  of  the  receivers  of  i 
the  court  being  to  give  receipts  on  account,  and  not  { 
for  spedfic  gales  of  rent,  the  rent  received  after 
the  porchase  money  lodged  might  be  allocated  to  ' 

Xaie.  (During  this  argument,  the  Lord  Chan' 
obsenred,  *■  I  have  always  thought  the  re- 
ceivers of  this  court  bound  to  give  receipts  for  the 
special  gales  of  rent,  and  I  think  a  general  order 
on  the  subject  should  be  made;  for  it  is  most 
improper  for  any  agent  to  give  a  receipt  for  rent 
ou  account  We  must  test  this  application  on 
general  principles.  Suppose  the  tenant,  on  paying, 
had  obtained  a  recdpt  for  a  particular  gale,  if 
that  were  due  before  the  lodgment  of  the  money, 
boT  could  you  contend  that  yoa  were  entitled  to 
that  rent.  We  should  have  the  country  in  a  sad 
condition ;  every  estate  under  the  courts  would  be 
disturbed,  if  tmants  were  to  be  informed  that  their 
payments  were  to  be  placed  to  the  aocount  of  the 
last  rrat  doe.  As  fitr  u  I  can  see  at  present,  my 
iQind  is  indinad  against  the  aoUioiity  of  Htu^raoe  v. 
BiMand.  The  pnrdieaer  seems  to  aay  the  receiver 
has  obtained  nothing  for  me^  bat  I  want  to  come 
against  another  fuim  which  he  has  received  for 
SDOtber  party.") 

Rogertt  in  support  of  the  report. — Baigraxe  v. 
BoUand  is  Uie  only  case  in  support  of  the  pur- 
chaser. Lee  V.  Moorhead  is  settled  law.  Doorley 
V.  Power  (not  yet  reported)  was  decided  since 
Hargrate  v.  ffoUandt  and  is  opposed  to  the  prin- 
ciples of  that  case ;  and  the  Masters  there  certified 
tliat  Lee  v.  Moorhead  governed  tlieir  practice,  save 
in  certain  excepted  cases. 
Lttwion  with  Sagert. 

R,  B,  Warren^  in  reply,  contended  that  Doorley 
v.  Paver  supported  Margrave  v.  HoUand.  That 
renu  differed  from  other  debts,  as  the  land  was 
then  the  primary  fund  instead  of  the  person. 

LoBD  CpAHcaixox. — On  this  point,  the  prac- 
tice of  the  offices,  and  the  authorities  concurred 
down  to  the  case  of  Hurgrave  v.  HoUand.  The 


practice  has  since  continued,  notwithstauding  tliat 
case,  and  the  o{Mnion  of  the  present  Master  of  the 
Rolls  in  DoorUy  v.  Power  and  in  this  case,  has 
been  against  that  decision.  The  present  Chief 
Justice,  while  Master  of  the  Rolls,  in  Hargrave  v. 
HoUand,  took  a  different  view  ^  but  so  far  as 
authority  goes,  we  have  against  him  twojudgn 
and  the  course  of  practice.  The  balance,  there- 
ttsre,  of  authority  is  against  the  purchaser.  How- 
ever, as  the  present  case  has  come  before  me,  it  is 
right  to  advert  to  prindple,  apart  from  all  special 
circumstances  dthw  in  favour  of,  or  against  the 
purchaser.  What  ii  the  question  ?  An  estate  is 
sold,  paying,say  £100  a-year ;  an  arrear  of  £100  is 
due ;  from  some  reason  the  sale  is  not  completed 
till  a  tenant  pays  the  receiver  a  sum  of  £l00,  and 
gets  a  receipt  for  a  gale  due  before  the  contract, 
and  then  it  is  contended  that  the  purchaser  is  enti- 
tled to  that  sum.  It  is  quite  clear  that  as  to  the 
tenant  it  mast  be  allocated  as  he  bus  appointed. 
The  purchaser  completes  the  contract,  and  insists 
that  it  should  be  paid  him,  not  because  he  is  enti- 
tled to  that  sum,  but  because  another  gale  is  due 
to  him.  That  is  not  justice.  The  tenant  has  paid 
the  rent,  and  the  court  has  it  for  those  to  whom  it 
became  due.  The  purchaser  goes  into  possession 
with  all  the  rights  of  a  luidlora,  and  if  he  cannot 
recover  in  his  own  name,  he  can  use  the  name  of 
his  vendors.  The  tenant  stands,  as  to  him,  as  he 
ought  to  stand,  and  can  be  compelled  to  pay  the 
gade  of  rent  which  he  owes.  What  would  be  the 
consequence  if  the  court  took  the  other  coarse? 
The  receiver  could  not  go  back  on  the  tenant ;  he 
has  discharged  him — he  must  have  dischai^^  him, 
unless  he  had  only  given  him  a  receipt  on  account, 
on  which  no  tenant  should  pay  rent.  The  only  re- 
medy would  be,  to  hold  the  purchaser  a  trustee  on 
account  of  the  arrears,  which  would  be  much  more 
inconvenient.  If  he  cannot  recover  his  rents,  he 
must  be  a  loser ;  the  court  cau  give  him  no  redress 
if  it  occur  merely  by  casualty,  though  if  it  were 
by  the  fault  of  the  receiver,  he  would  have  a  re- 
medy. In  Slennerhattet  y.M^Namara^  (1  MoIL  81,) 
the  deficiency  of  rents  ariung  while  the  receiver  was 
in  defaolt,  was  ordered  to  be  made  good  out  of  the 
purchase  mouey  in  court.  And  in  CumpbeU  v.  Bay, 
(2  Mol.  102,)  the  same  rule  was  followed  as  in 
that  case.  The  purchaser  under  a  decree  having  paid 
his  entire  purchase  money  was  held  not  to  beentitled 
to  compensation  out  of  the  fund,  for  the  difference 
between  the  amount  of  rent  received  by  the  recelvw 
in  the  interim  before  possession  given,  and  the 
amount  which  ought  to  have  been  received  accord- 
ing to  the  rental  which  was  erroneous,  it  appearing 
that  he  was  aware  when  he  purchased,  of  the  dis- 
crepancy between  the  rental  and  the  true  rent 
payable,  but  otherwise  if  rents  had  been  lost,  and 
the  daim  had  been  for  compensation  for  loss  accrued 
after  he  paid  his  purchase  money,  and  before  he 
could  get  possession.  Thus  the  purchaser  has  a 
remedy  if  he  has  lost  by  the  default  of  parties  In 
the  cause,  or  of  the  receiver,  for  the  rents,  whidi, 
if  admitted  to  the  possession  of  the  estate,  he 
would  himself  have  recovered,  and  is  entitled  to 
compensation  for  such  loss,  but  he  must  make  out 
a  case  for  tliat  special  purpose.  I  dedde  this  case 
ou  the  general  prindple  t  I  do  not  touch  the  case 
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of  a  purchaser  being  a  plaintiff}  that  might  be  a 
material  element,  but  the  question  is,  wliether 
money  paid  hy  the  tenant  on  aeoount  of  prior 
urears,  can  be  transferred  to  another  account  by 
one  receiving  the  gales  of  rent  m  «#im  jut  habentis. 
It  the  purchaser  has  a  case  for  compensation,  let 
him  malte  it.  I  must,  with  all  respect  for  the  late 
Master  of  the  Rolls,  follow  Lgg  v.  Moorfuad, 
which  is  in  accordance  with  the  current  of  au* 
thority.  Motion  Book  4,  /r.  SI  I. 

Rko.  t).  BsowN. — iFfffi.  10. 

PraOice — SubttUwtion  of  Service. 

Ont,  of  Am  cotmtort  of  a  recognixtmce  had, 
wA«b  out  of  the  Jurisdiction  of  the  court,  JUed  a 
Wl  dgaifat  one  of  the  other*,  and  obtained  a 
receiver.  In  a  »ci,fa,  on  that  recognisance, 
teroiee  of  (A0  wit  om  the  eatomw  of  the  plaint^ 
in  ihe  euit,  ordered  to  be  deemed  good  tervice  on 
the  plaintiff^  a  copy  being  tent  ffirov^  0U  Poet 
OJke. 

John  F.  Walker  moved,  that  in  proceeding  00  the 
ecire  ficiae  which  had  issued  in  this  suit  on  foot  of  a 
recognizance  acknowledged  by  W.  Kelly,  H.  Co- 
jnerford,  and  Bernard  Brown,  service  on  Robert 
Power,  the  solicitor  of  the  defendant,  Andrew 
Brown,  might  be  deemed  good  service  on  the 
said  Andrew  Brown.  Notice  of  the  application 
was  given  to  Robert  Power,  and  the  motion  was 
founded  on  an  affidavit  that  the  Hatter  of  the 
^olls,  in  the  cause  of  Jffandcoek  v.  Sandcock, 
liad  ordered  proceedings  on  the  reo<^;nizance 
unless,  within  ten  days  after  the  service  of  the 
order  on  Comerford,  and  Kelly,  and  on  Andrew 
Brown,  devisee  and  administrator  of  Bernard 
Brown,  cause  should  be  shewn  to  the  contrary,  and 
that  service  on  Power  of  that  order  should  be 
deemed  good  service  on  Andrew  Brown.  That 
order  had  been  made  absolute,  no  cause  having 
been  shewn.  That  Andrew  Brown  was  then,  and 
had  been  for  some  time  then  past,  resident  in  Malta 
with  bis  r^ment.  That  Robert  Power  was  then 
the  solicitor  of  the  said  Andrew  Brown,  and  in 
such  capacity  had  on  or  about  the  9th  day  of  April, 
1848,  filed  a  bill  in  Chancery  against  William  Kelly, 
and  hi  the  coarse  of  the  last  vear  had  obtained  an 
order  in  the  said  cause  for  the  appointment  of  a 
receiver  over  the  estate  of  the  said  WilUam  Kelly. 

IjObd  Chaaoeixob — Let  the  service  on  Robert 
Power,  the  solicitor  of  the  defendant,  Andrew 
Brown,  be  deemed  good  aervice  on  the  latter,  and 
let  the  plaintiff's  attorney  transmit  a  copy  of  the 
wid  writ  through  the  post-office. 

Baxsb  v.  H'DnMOTT.^ — JfiircA  3. 

Practice — Setting  down  cauie  after  order  Jbr  liberty 
to  amend — Order  to  amend  without  pr^'wSce 
to  Older  taking  bili  pro  confsato. 

Where  the  plaint^,  tU  the  hearing,  hat  obtained 
leave  to  tunend,  he  cannot  again  tet  <fow»  (Ae 
caute  without  ditcharging  that  ortter,  or  amend- 
ing  the  hiU. 

An  order  to  amend,  without  prejudice  to  the  order 
^  taking  the  bill  pro  confetio  againtt  a  defendanif 


wiUnot  he  granted  where  Oo  amnimimmUi 

prefudiee  that  defmdant  ^ 

ThU  cause  had  been  ordered  to  stand  over,  tith 
liberty  to  amend  the  bill,  by  roskugthebrir^t-^ 
of  E.  M'Dermott  a  party.  It  sabseqaentlt  |>. 
peared  that  the  defendant,  C.  J.  M'Dq^* 
against  whom  the  bill  had  hem  taken  pro  coifW 
was  the  heir-at-law,  and  thereupon  the  {riiiuitiit 
down  the  cause  for  hearing  without  rndtisg  m 
amendment. 

Martley,  Q.C^  for  the  plaintiff. 

Mr,  Synan  for  infant  defendants.— .Tbh  cut  bn 
been  brought  on  irregularly.  The  f^iioliff  owfat 
either  to  have  discharged  the  order  for  Ubeitj  to 
amend,  or  to  have  amended  his  lull  sccm^m  ts 
the  order.  J}aviet  r.  Chanter,  (15  8iB.19Si  m 
also  same  cas^  S  PfaiL  545.) 

Martlet/,  Q.  C— It  is  not  necessary  to  biiif 
hdr  before  the  court ;  he  is  bcfbre  ll^  coort  b 
another  capadty.    The  order  is  only  for  Ubert;  to 
amend ;  and  we  may  disregard  it  if  we  think  jmptt. 

Mr.  Synan — That  olyection  wii  oremdcd  a 
Daviet  v.  Chanter. 

Lord  Chahcexxob — On  the  face  cf  flisnnl 
as  it  stands  this  objection  is  apparent 

Martlejf  then  applied  for  leave  to  ameibd  tlbe  biD 
without  prejudice  to  the  order  for  takliw  tlie  bS 
pro  confiito  against  the  defendant,  C.  i.  U'D» 
mott,  who  wouJd  then  be  before  the  court  in  tbi 
other  capacity.  Orders  for  leave  to  smesd,  vkhort 
prejudice  to  the  order  for  taking  the  Wfnai^ 
fetto,  are  constantly  made  at  the  RoUi. 

LoBD  CHAircsixoa — Bat  not  where  theirtiMt 
of  the  party,  against  whom  the  lull  ha«  bna  tdan 
pro  confettOt  u  affheted  bjr  the  amtadlMt,  ith 
done  only  where  the  amendment  is  iguiit  othtr 
parties.  Such  an  mder  would  cAca  vA  fts 
grossest  injustice. 


ROLLS  COUHT. 

TAffonr  V.  Houcss  Am  omn. 
O'KzBvn  9.  HouiBB  axd  otem 

Good  v.  Holku  ajid  othus. 
Hacuett  v.  HoXiins  Aim  otbsh. 
Abid  dt  thb  Uattxb.  ov  Fkarcb  Houih^  k 
MiROB.— i?e&  9. 

Whtre  a  credUot's  euit  hat  been  tUyid  (jr  rmn 
of  a  prior  decree  obtained  in  anoAer  mnlir 
emt,  and  the  plaintiff"  ordered  to  peg  UttooiU^ 
(he  defmdanti  m  Ou  $tay«d  omue,  hi  will  k 
enti^  to  be  repaid  AtmMlyU^mufriml^ 
at  hit  own  demand. 
SmhU — Etecept  fAoss  of  prior  MciniAfnofniW 
to  whidi  he  may  make  out  a  case  to  fs^lwfc 
be  paid  in  the  tame  priori^  at  the  cmmsImuv 
themtdoet.   LofHe  v.  Forhei  {2  LBS.  4&) 
reviewed  and  quailed. 
Francit  Fitzgerald,  Q.C,  {M*Ohty  vilh  bim) 
moved,  on  behalf  of  the  plaintiff  in  the  bit  etue, 
that  the  cosU  of  the  several  defendaaU  ia  thit 
cause,  which  tlie  pUintiff  in  the  first  cuue  bid 
been  ordered  to  pay,  under  a  stay  orda 
the  four  caueee,  bearing  data  the  SSid  Jaa^  I84& 
ahoold  be  paid  to  the  plaint^  by  tbs  ncdm 
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appointed  in  the  matter  and  caoses  oat  of  the 
fuLods  then  in  hi*  hands.  The  plaiotiff  Tangne^ 
had,  on  the  &3rd  day  of  August,  1847,  instituted 
a  awt  aa  a  simple  contract  creditor  of  Robert 
H(^iies»  deceased,  for  the  administration  of  his 
assets.  H<rfmes  had  died  on  the  3rd  of  July,  in  that 
ymt,  IB  embarrasiod  circamstaDoes,  leaving  little 
OTDO penonal estate.  On  the 30th October,  1847, : 
dM  thiid  anit^  and  od  the  4th  Norember,  1847,  the 
fowth  suit  were  institutedi  both  fix-  the  same  pur- 
pose as  the  first.  On  the  15th  Noveinber,  1847, 
the  soit  of  (yKeeffe  v.  Hohntt  was  instituted, 
which  was  also  a  creditor's  suit ;  and  though  the 
last  iastitnted,  the  plaintiff  therein  contrived  to  get 
the  first  decref^  which  was  pronounced  on  the 
9th  June,  1848.  On  the  23rd  June,  1848,  the 
plaintiff  in  (yKeeffk  v.  Holmat  applied  for  an  order 
to  stay  the  proceedings  in  the  other  three  causes, 
and  soeh  an  order  was  accordingly  pronounced  on 
that  day.  On  Tangney's  suit  beiug  thus  stayed, 
the  several  defendants  proceeded  to  tax  their  costs, 
and  applied  to  the  court  for  an  order  that  Tangney 
Aoold  forthwith  pay  them,  on  the  authority  of 
LoftU  V.  ForUt  (2  I.  £.  R.  443).  Several  orders 
of  this  kind  had  been  obtained ;  one  of  them  was 
appealed  from  to  the  Lord  Chancellor,  Tangn^  v. 
aoUmu  (1  Ir.  Jnr.  125)^  but  hia  lorddilp  had  con- 
firmed toe  orto  of  the  Master  of  the  Kolls,  con- 
curring in  the  dedsion  in  LoftU  v.  Forhet.  The 
present  application  was  founded  on  the  second 
branch  of  that  case,  Sir  Michael  O'Logfalen  having 
niade  audi  an  order  there  as  the  plaintiff  Tangney 
waa  now  seeking.  The  parties  who  opposed  the 
applicatioD  were  the  first  and  second  incumbrancers, 
who  insisted  that  the  mooey  shpuld  not  be  paid  to 
Tangney,  on  two  grounds ;  first,  because  it  was 
their  money  of  right ;  and,  secondly,  because 
Tsuigney's  bill  wtu  improperly  filed.  As  to  the 
lattw  ground,  they  wfaoUy  failed  to  make  out  any 
case.  (MatUr  of  Ae  BoUa^H  Tangney  had 
been  U»  first  incumbrancer,  I  would,  without 
h<MitatioB|  follow  the  dednon  in  LtfUa  v.  Forbttt 
and  {^aot  his  i^liciUion}  but  be  Is  merely  a 
«napia  contract  creditor.  I  shall  imd  for  the 
■ffidavita  which  were  used  In  the  ease  of  LoJHe 
V.  ^orici^  to  see  under  what  oironmstances  the 
order  there  was  made.  From  the  case,  as  reported, 
it  was  imposnble  to  know  what  they  were.  I 
would  venture  to  say,  that  the  order  in  tliat  case 
was  Dude  in  consequence  of  the  fund  having  been 
saperabundant  to  satisfy  all  demands.  Is  there 
aijy  doubt  ha«  aa  to  the  estate  being  sufficient  to 
reach  Tangney's  demand?)  The  estate  is  £1400 
B-year,  and  the  debts  only  £10,000.  . 

Mr,  Berkeley  and  Mr.  Fjfham,  for  the  first 
incondvanoer,  O'Keeffe  (who  was  the  plaintiff 
in  the  aeoottd  cause)  submitted  that  the  appli- 
cation waa  a  most  unreasonable  one.  Their 
client  was  u  mor^agee  at  1776,  and  also  a 
•pecia%  oreditor  of  Robot  Holmea,  and  tbew 
WBS  due  to  her  ftboot  £2000^  besides  a  large 
Brrear  of  Interest  It  was  sworn  that  she  was 
greatly  iDooovenieooed,  and  almost  ui  distress, 
by  reaKMi  <^  the  non-payment.  Could  it  be 
ccmtended  that  her  money  was  to  be  paid  away 
to  Taonicy,  who  had  instituted  tliis  unnecessary 
suit?  He  had  filed  hii  bill  io  leu  than  two  moBthi 


after  the  death  of  Robert  Holmes,  and  before  a 
personal  representative  was  raised.  He  could  not 
have  made  even  the  usual  seaKhes,  for  he  was 
obliged  to  amend  his  bill  four  Umes.  Mr.  Fitzgerald 
had  retered  his  application  to  no  principle.  If  the 
fund  were  not  Bi]Uffident  to  reach  Tanen^,  he 
should  lose  those  costs.  Horeorer,  be  had  no^  as 
yet,  paid  theur  dienA  costs,  proved  bis  denumd 
under  the  decree  In  htr  eause* 

Mr,  CUKiuappeared  for  the  aeoond  iaeumtoaneer. 

Mr.M'Oboy^The  question  is,  what  is  to  be  the 
practice  in  sura  cases  in  future?  Whc^er  a  plaintiff 
in  a  stayed  cause,  who,  in  pursuance  of  the  order  of 
the  court,  had  paid  the  costs  of  defendants,  as  here^ 
was  to  get  them  back  only  in  the  same  priority  as  his 
own  demand,  or  whether  such  costs  were  entitled 
to  any,  and  what,  special  preference  ?  TreaUng  the 
question  as  one  purely  of  law,  he  BubmittecTthat 
Uie  plaintiff  Tangney  was  entitled  to  carry  the 
motion,  at  least  as  to  the  costs  of  tiw  first  sncnm- 
brancers,  and  of  tiUo  parties.  *A$  to  those  of  other 
defendants,  be  was  entitled  to  cany  h  in  a  qualified 
manner.  The  best  mode  of  detenaiiung  wliat  the 
practice  ought  to  be  wiwre  a  suU  was  stayed,  waa 
to  conaider  what  it  was  where  a  suit  waa  pro- 
secuted; for  the  prior  inenmbraaoers  onsht  not  to 
be  put  in  a  better  situation,  nor  the  plaintiff  in  a 
worse,  in  the  one  case  than  in  tlw  oUier.  What* 
then,  was  the  practice  as  to  the^^f  iacttmhranoer 
where  a  soit  was  prosecuted  ?  He  was  paid  hia 
costs  in  Uie  same  priority  as  his  demand.  That 
was  laid  down  as  the  practice  by  Sir  Edward 
Sugden  in  ffaU  v.  SiU  (5  I.  E.  R.  12>  overruling 
Jackton  v.  CvtHm  (2  Molloy,  463).  That  being 
s<^  was  it  not  just  that  when  a  plaintiff  in  a  atayed 
cause  paid  the  costs  of  such  an  incumbnmcer,  be 
should  be  allowed  to  stand  in  his  plaoe,  and  get 
back  those  costs,  not  merely  in  the  pxkakj  of  nia 
own  demand,  but  in  that  of  the  demand  of  the  first 
incumbrancer?  The  costs  oS  Mary  O'Keefib  end 
Menus  O'Keeffe  were  thus  circumsttnoe^  Ueons 
O'Keeffe  was  the  heir-at-law  of  a  mortgagee  of 
1776,  having  in  bim  the  legal  eitateb  Hid  Haiy 
O'Keeffe  was  the  owner  of  tiw  mooc^  aemired  by 
that  mortgage,  and  the  first  inoumlwanoer.  The 
case  of  Meuns  O'Keeffe  was  identical  with  that  (tf 
ffaU  v.  SilL  It  was  not  sought  to  derive  any 
one  of  a  shilling  which  would  have  been  hia  had 
the  cause  been  prosecuted.  The  only  favour  asked 
was  an  accderation  of  payment,  in  consideration  of 
the  hardship  of  the  case.  He  submitted  that 
Tangney  was  also  entitled  to  the  costs  of  title  ipar- 
ties,  i.  e.,  persona  brought  before  the  court  **  Mr 
necwitiUe i*  as,  for  example,  the  costs  of  Fraocla 
Walker,  who  waa  one  of  the  trustees  t£  Bohert 
Holmes's  will.  The  settled  practice  of  this  court 
was,  that  when  a  party  insUtnted  a  creditor's  sni^ 
he  lost  hi*  own  costs,  unless  the  fund  reached  hia 
demand,  Pe^Um  v.  M^DemoU  {1  D.  ft  W.  284)  s 
NAm  T.  Brady  (4  I.  E.  R.  3&9)i  but  it  did  not 
appear  from  those  cases  that,  in  sndi  an  erant,  tho 
costs  of  the  defendauU  would  be  also  lost.  Theae 
he  ought  not  to  lose,  unless  the  suit  had  been  insti- 
tuted without  any  reasonable  prospect  that  the 
fund  would  reach  his  demand.  But  he  ought  not 
to  lose  that  costs,  unless  where  his  suit  waa  mani* 
/eetly  fruitlessly  instituted  **a6  uHtiow''  (MatUrtf 
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the  BoUt, — That  is  not  the  practice  of  this  court. 
The  costs  of  defendflots  are  alvays  added.to  the 
plaintiff's  demand,  and  be  can  recover  them  only 
in  the  same  priori^.  So  that  if  the  fiind  be  inaaf- 
iicient,  he  loses  all.)  If  that  be  the  settled  prac- 
tice of  this  court,  it  must  be  admitted  that  the 
same  rule  ought  to  prevail  in  a  case  like  this  ;  but 
as  to  the  costs  of  prior  incumbrancers,  it  is  obvious 
the  rule  cannot  be  so ;  for  the  plaintiff  is  entitled 
to  be  refunded  these  in  the  priority  of  the  incum- 
brances themselves,  even  though  the  fund  does  not 
reach  his  own  demand,  unless  in  the  case  put  of 
an  improperly  instituted  suit.  (Master  of  the 
J?0/&^Considering  the  rule  laid  dovn  in  Hall  v. 
BiUt  I  think  the  plaintiff  may  make  n  case  to  entitle 
bim  to  be  «o  reported  as  to  prior  incumbrancers, 
thon^  the  practice  has  not  been  sa  He  might 
then  apply  to  have  the  payment  accelerated.  But 
the  notice  of  motion  here  is  not  framed  with  that 
object  \  and,  moreover,  (VKeeffe's  costs  hare  not, 
as  y^  been  paid  by  Tangney.)  The  party 
applying  in  Z^tte  Vi  Porim  had  not  paid  the 
costs.  The  object  of  the  application  in  that 
case,  as  here,  was  to  put  himtfelf  in  funds  to 
do  so.  {Matter  of  the  lioUs. — That  case  depended 
upon  very  peculiar  circumstances.)  Whatever  view 
the  court  may  take  of  tlie  case,  the  plaintiff  Tangney 
onght  not  to  be  visited  v/ith  the  costs  of  the  appli- 
cation, since  there  is  an  express  decision  of  the 
court.  If  Tangney  can  have  no  relief  on  an  applica- 
tion like  the  present,  it  would  amount  to  a  prohi- 
bition to  institute  such  a  suit  in  any  case,  however 
urmnt  or  necessary. 

Hastxb  of  TioE  R01X8. — I  have  perused  the 
doeamrats  used  in  Xo/2<«  v.  Forbet,  The  estate 
there  was  saperabtmdant.  A  minute  calonlation 
as  to  the  value  of  the  estate  and  the  amount  of  the 
incnmbranoes  was  made  in  the  affidavits  used,  shew- 
ing that  the  fond  was  ample.  This  is  purely  a 
question  of  law.  This  is  a  case  in  which  a 
simple  contract  creditor  for  £226  7b.,  due  in  respect 
of  bills  of  exchange  and  a  book  debt,  has  filed  a 
bill  to  administer  the  assets  of  his  debtor,  wittiln 
two  months  after  his  decease.  Having  regard  to 
the  sound  policy  o{  discouraging  unnecessary  suits, 
certainly  (if  1  had  any  discretion)  1  would  take 
into  consideration  the  conduct  of  the  plaintiff  in 
instituting  this  suit,  as  influencing  my  judgment  in 
this  case.  But,  regarding  the  matter  as  a  mere 
qnestitm  of  law,  I  consider  this  motion  cannot  be 
sustained.  If  this  had  been  the  case  of  a  first 
incmnbranoer,  I  would  have  no  hedtation  in  fol- 
lowing Zo/9m  v.  Forhei,  in  which  case  there  was  a 
laige  auroloB,  as  iqipeara  ftom  the  original  affi- 
davits. Nothing  eould  be  more  juat  than  this  order 
made  by  Sir  M.  O'Loghlen,  which  I  am  prepared 
to  follow  in  a  similar  case ;  but  a  plaintiff  circnm* 
Btanced  as  Tangney  is  here,  is  not  entitled  to  have 
the  payment  of  costs  so  due  by  bim  accelerated, 
snd  before  he  looked  for  that,  he  should  shew  that 
he  was  entitled  to  receive  them.  Here  the  plaintiff 
Tangney  bad  not  himself  paid  the  costs  which  he 
was  seeking  from  the  receiver ;  and  some  of  those 
costs  he  would  not,  in  any  event,  be  entitled  to  be 
repaid,  except  in  the  same  priority  as  his  own 
demand.  As  to  the  edsts  of  the  first  incumbrancer, 
tlie  plaintiff  Tangney  may  nake  out  a  ease  to 


entitle  bim  to  earn  a  motion  for  npajneDt  «r 
them ;  for  ffaU  v.  HiU  oertahily  lays  doirn  a  rale 
which  would  justiAr  *  plaintiff  In  sedung  to  have 
the  costo  of  prior  inonmbranom  reported  to  him, 
not  merely  in  the  priority  <^  own  demind,  btt 
of  the  prior  incumbrances  themsetva.  Bat  the 
plaintiff's  notice  is  not  here  framed  in  sudi  a 
as  to  entitle  him  to  carry  his  motion  u  to  theie- 
and  I  will,  therefore,  refuse  the  appticuioD,  u  to 
all,  with  costs.  I  will,  however,  hunt  ia  the  order 
that  it  is  without  prejudice  to  the  plaintiff'i  applj. 
iog  for  the  costs  of  prior  incombraneen  bereaiter. 
But  the  plaintiff  must  serve  a  difii^ent  oottee,  and 
shew  that  he  has  paid  their  costs,  and  that  tU 
estate  is  sufficient  to  reach  such  incmnbnmoen. 

Motion  Twitted  wAmb. 

Heubam  0.  Bdhton. — Fth^Si. 
Pntetice — Service  out  of  <A«  Artarftefim. 
Mr,  F.  Meagher  moved  for  liberty  to  eoter  a 
parliamentary  appearance  for  defenaaots,  Heot; 
Bennett  and  wife,  and  to  take  the  bill  pro  confew 
against  the  defendants,  Henry  Bennett  and  hit  liTe,  i 
who  were  served  at  Genoa,  under  the  following  i 
circumsunces.     The  bill  was  filed  to  raiac  1  1 
jointure  of  £500  per  annum  vested  in  Addc 
Helsham,  one  of  the  plaintiffs,  and  prated  a  ule 
of  the  lands  charged  therewith ;  and  Uie  defendaats 
Bennett  and  his  wife,  were  made  defmdaoh^  ai 
being  entitled  to  part  of  a  sum  of  £4,000  pn. 
vided  for  younger  children  by  the  same  MttleoKiit 
which  created  the  jointure.   Pur»aaiit  to  lo  order 
giving  liberty  to  serve  th^  defendantioatoflbe 
jurisdiction,  the  plaintiff,  P.  G.  Helthni,  proceeded 
to  Genoa,  and,  being  unable  to  find  uy  Ei^h* 
man  to  serve  the  subpceua,  applied  to  the  Britiift 
Consul,  who  refused  to  give  any  assfotAoca  Rehba 
then  repaired  to  the  residence  of  the  defrndaot, 
with  an  Italian  named  GufBoni,  who,  not  being 
permitted  to  see  the  defendants,  left  a  copj  of  the 
order  giving  liberty  to  serve  them,  and  also  of  the 
prayer  of  the  bill,  subpoena,  and  notice  to  awver, 
In  the  hall,  in  presence  of  the  servant  of  the  de- 
fendants. This  service  was  verified  hj  the  ifBdarit  j 
of  Gaffioni  and  Helsham. 

Master  of  tbe  Rolt^ — Yon  can  htrodooe  a 
charge  into  your  bill  that  these  parties  are  oat  oT 
the  jurisdiction.  I  consider  this  service'in-^nlsr, 
and  will  not  make  an  order  to  take  Ihubill^ 
confeteo.  I  do  not  approve  of  a  partT  acting  m 
his  own  process-server.  There  are  genUenun  vko 
go  abroad  regularly  every  year  for  tbe  purpo«e- 
one  of  theni,  Ibelievei  connected  with  this  coon  i 
and  that  is  the  best  mode  of  serTiog  particiott 
of  the  jurisdiction. 

LOHD  Cork  v.  BLENHEBHASSXTT^ilfaK^  & 

Practia-^Secmd  Ameadmemt  4ffUrDmorer  • 
hae  been  aUomed, 

Mr.  Franks  moved  for  liberty  to  amend,  under  the 
following  circumstances.  A  demurrer  bad  been 
taken  to  the  whole  bill  on  the  Sad  of  Febniiry ; 
00  the  16th  it  was  allowed  by  notion  and  witliiD 
the  ten  days  allowed  by  the  64th  General  Order  la 
amendmeut  was  made  by  filing  an  affiditit  ibat  1 
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ocruin  deed  m«ntioned  ia  the  hill  had  been  lost, 
the  wBOt  of  which  affidarit  was  one  of  the  grounds 
of  demniTer.  On  the  36tb,  the  plaintiflTs  solicitor 
vent  to  the  office  for  the  pnrpose  of  making  amend- 
nents  in  the  billt  but  was  not  allowed  to  do  so,  the 
officer  bdag  of  opinion  that  an  amendment  had 
beeo  already  made.  On  the  27th,  the  notice  was 
awed  permiasion. 

Mr.  Skirbek,  oontm. — The  cause  Is  out  of 
ooort.  IWe  era  HTCTttl  gnmoda  of  demurrer ; 
the  affi^t  has  only  reeti6ed  one.  1£  ft  alone 
^ere  aeesssary,  why  apply  now  for  liberty  to 
amend  f  The  application  proves  t&at  the  demurrer 
hai  been  allow^  on  other  grounds  which  have  not 
been  amended  within  the  time  specified,  and  the 
fteU  sooght  to  be  introduced  were  either  known 
preriously  to  the  plaintiff,  or  are  statements  to 
irnd  a  demurrer,  such  as  the  insertion  of  a  state- 
ment of  the  confusion  of  boundaries. 

Habtsb  or  THE  Roixs. — Tbe  64th  General 
Order  is  very  precise.  Where  a  demurrer  is  taken 
to  tine  wlxrfe  bill,  there  are  two  courses  for  the 
plaintiff'  to  porsne — either  to  set  the  demurrer 
dovn  for  argument,  or  to  allow  it  by  notice ;  and 
ifaUoved,  the  plaintiff  has  ten  days  to  amend. 
Nov,  in  this  Case  there  was  a  dear  amendment, 
witUn  the  tea  days,  by  the  filing  of  the  affidavit ; 
its  sbsenoe  wsui  a  greand  of  tonarrer,  the  reason 
why  a  Coort  of  Equity  reqoires  It,  bdng  that  the 
juriidietiOD  shdl  not  be  tiransferred  flrcHn  a  court  of 
law  to  this  court,  on  a  bare  suggestion  of  the  loss 
of  the  deed.  The  affidavit  is  an  essential  part  of 
the  plaintilTa  title,  and  tlie  filing  of  it  was  an 
amendmeii^  and  a  compliance  with  the  rule.  I 
sfaall  permittbe  ameodaienta  to  be  made. 

Motion  granted. 

DOICOTAK  V.  SifKENT. — Mar<A  9. 
Head  Landlord — Hight  to  Arrears  out  of  Ftaui 
in  Courtt  t0er  Interest  evicted, 

Oet^t  Q'C^  on  behalf  of  the  head  landlord,  moved 
that  tiie  leaeaTcr  should,  out  of  the  balanoe  f^ipear- 
ing  on  hie  aoeoont  then  in  course  of  bemg  passed, 
pa;  to  the  head  landlord  the  sum  of  £161  19s.  9d^ 
bdag  tbe  amoiuut  reonred  by  him  out  of  tbe  lands 
in  &  notice  qieoiflad,  in  part  dladiarge  c€  the 
aiiaars  of  headrest,  or  that,  if  ncoowary,  it  should 
be  refeirad  to  the  Mastw  to  ascertain  what  amoont 
lud  been  received  oat  of  the  lands  sinoe  tbe  pass- 
ing of  the  last  aoeoont,  properly  apjUicable  to  the 
pajment  of  head  rent. 

Mr.  GtUinSf  oontra,  resisted  the  motion,  on  the 
grooad  that  the  landlord  had  evicted  tlie  tenant's 
Intenst,  and  that  his  remedy  was  eitbor  at  Jaw,  or 
by  filing  a  bill.  The  point  has  never  been  decided, 
bat  the  cases  of  Baynet  v.  CoUhurst  (1  Hog.  377), 
and  (yiCeafe  v.  Dennehjf  (Fla.  &  Kel.  404).  are 
analogous.  Where  a  landlord  obtains  lib^y  to 
being  an  ejectment,  hia  remedy,  so  &r  as  this  court 
is  eonooroed,  is  at  an  end,  and  he  dees  not  obtain 
the  ooets  the  motion.  {Matter  of  the  BiMt, — 
That  is  a  ais^qmbensitmi-  although  where  he 
brings  Ma  tgeetment  he  does  not  get  them  in  this 
conrt,  they  ue  taxed  at  law,  and  m  rectives  them 
in  that  wn ;  and  if  he  be  piud  by  the  xecdvOT,  or 
out  of  a  fund  in  court,  be  then  gets  them  here.) 


The  motion  is  premature.  The  account  has  not 
yet  beeil  passed.  The  court  will  not  make  an  order 
in  anticipation.  The  receiver  may  not  have  a 
balance  in  hands. 

Mr.  M^Obojf  appeared  for  the  receiver,  and  stated 
that  the  balance  would  not  amount  to  the  sum 
stated  in  the  notice,  as  the  receiver  was  entitled  to 
laf|;e  deductions  for  costs,  but  was  ready  to  pay 
whatever  would  be  the  baUmce,  aa  the  court  should 
direct. 

Mabtse  of  tm  Rolls. — The  practice  of  the 
court  is  not  unsettled.  It  is  the  common  course  ^ 
the  eonrt.  If  no  qectment  has  been  brouriit,  to 
direct  the  receiver  to  pay  the  head  landlord.  Has  the 
landlord  lost  his  right,  by  bringing  his  ejectment, 
to  recover  those  rents  which  it  wasimpoMible  for 
bim  to  have  received,  tbe  property  being  under  the 
fM>ntrol  of  the  court,  and  which  be  cannot  recover 
from  the  tenants  who  have  already  paid.  It  would 
he  extremely  unjust  to  hold  that  be  had,  and  con- 
trary to  the  statute  law  of  this  country,  wliich, 
after  judgment  in  ejectment,  gives  him  the  same 
remedies  for  recovery  of  arrears  as  he  had  pre- 
viously to  the  ejectment  being  brought.  I  riioll 
therefore  declare  that  the  Master  be  at  liberty  to 
direct  payment  to  tbe  head  landlord  of  the  balance 
on  the  recaver's  account  after  all  just  erects. 


EQUITY  £XCH£QU£R.~MiCHAmcA8 

Tbbu. 

Eluoxt  v.  Eluott. 

When  the  tntertet  in  lands  over  wfttc&  a  reenter 
has  been  appomted,  is  evided/br  non-payment 
of  renty  tf  mere  he  a  Jimd  m  court  received  out 
of  those  Umdsj  the  landlord  it  etUithd  to  have 
them  applied  in  parent  of  /he  arreart  of  rmt. 

In  tills  case,  one  year's  head  rent  became  due  in  No- 
vember, 1846,  and  on  tbe  10th  of  February,  1647,  an 
order  was  made,  giving  liberty  to  the  head  landlord 
to  proceed  at  law.  In  Easter  Term,  1847,  an 
ejectment  was  brought,  and  on  tbe  19th  of  Novem- 
ber following,  jui^ment  was  marked,  and  the 
Aa&^re  subsequentW  executed,  and  the  period  for 
redemption  expired  in  May,  184|[^  The  head  landr 
lord  now  applied  that  the  accountant-general  might* 
out  of  the  fund  in  court  to  the  credit  of  the 
cause,  pay  the  costs  of  the  order  giving  liberty  to 
proceed  at  law,  and  that  the  balance  might  be 
applied  in  discliarge  of  the  arrears  of  rent  due^on 
the  1st  November,  1847.  ^    ^  "\ 

Sattersby,  and  Forbes  Johnson,  for  the  motion, 
contended  ttiat  tbe  funds  in  court  being  the  produce 
of  the  lands  would  have  been  paid  to  the  landlord 
but  for  the  appointment  of  tbe  receiver,  and 
should  now  be  applied  in  part  discharge  of  the 
arrears. 

Ormsby  and  Concannon  contra. — On  behalf  of 
the  reported  creditors,  resisted  the  motion,  on  tlie 
ground  that  the  landlord  had  evicted  the  tenant'^ 
interest^  and  tbe  time  for  redemption  had  expired, 
and  the  court  having  given  liberty  to  bring  the 
I  ejectment  and  recover  possession,  would  not  uter- 
I  fere  further.   The  case      O^JKe^  r.  J)ennehy, 
j  (FU  &  K.  404,)  was  referred  to,  in  which  a  tenant 
■  who  was  plaintiff  in  a  redemption  suit,  having  dis- 
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miued  Ui  own  bOl  with  costly  vu  aUowedi  after 
paymeat  of  the  deftodaiit*!  oNta,  to  draw  9ut  of 
coart  tibe  mat  whidi  had  been  lodged  by  him. 

The  Court  made  the  order  soagbt,  declaring  that 
the  landlord  was  entitled  to  the  money  in  court  as 
of  right,  the  rents  being  paid  to  the  receiver  in 
Mwm  jut  hiU>enti»t  and  diey  distinguished  the  case 
from  that  of  (yjC^e  v.  Dennehjft  beoauae  the 
landlord's  remedy  for  the  recovery  of  the  rent  still 
subsisted ;  but,  in  the  case  before  the  coortf  the 
tomnt  having  paid  his  rent  to  the  Koeiver»  «aa  not 
liable  to  pay  it  over  again. 

MoUm  grmttuL 

COURT  OF  EXCHEQUER  CHAMBER. 

NcTXira  V.  Phblan. — 1. 

CoBAK  BLAOuimint,  CJ,  Dohrrtt,  CJ^  Pioot, 
C.&>  Pemnbfatbkb,  B.,  Torrkms,  J.,  Ceamp- 
TOH,  J.,  pBRKiN,  J,  Richards,  B,  Baxl,  J, 
jAcsaoiit  J,  MOORR,  J. 

J%e  de/Miant  avowedfar  rmtdueon  aparHcvlaT 
dajf.  The  plcuntiff^ pleaded  in  bar  "  rietu  in  wrreai^ 
anJ  the  jury  found  no  rent  due  on  the  particular 
day  named  in  the  awmry.  Heldt  that  euchjlnd- 
iaig  of  the  jury  did  not  d^oee  of  the  actual 
iteue  knit  between  the  partteet  the  predee  day 
epecUied  by  the  avowry  not  corutituting  a^arcel 
of  the  istue  ;  and  m  tuch  ca$e  the  time  it  mma- 
tariai, 

This  was  error  fVom  a  judgment  of  the  Court  of 
Queen's  Bench.  The  poetea  not  having  been 
returned  to  the  court  below,  the  questhm  waa  not 
argued  there. 

The  action  was  replevin  for  goods  diitrained  on 
the  17th  of  April,  1845.  There  were  three  avow- 
ries, and  one  cognizanoe;  it  was  upon  the  third 
avowry  that  the  question  arose ;  tbe  judgment  was 
entoed  generally  apon  the  avowries  and  cognizance. 
The  third  avowry,  aftw  deducfaig  title  to  the  de- 
fendant, (the  plaintiff  In  error)  ahewed  aa  entry  by 
the  plaintiff  in  replevin  under  a  demise  by  de- 
fendant on  the  29th  of  July,  1840.  That  before 
the  25Ui  of  March,  1844,  plaintiff  gave  notice  in 
writing  that  he  would  quit  tbe  demised  lands  on  the 
S9th  of  September,  1844;  that  phiintiff  did  not 
quit,  but  held  until  the  stdd  time,  when,  &c.  That 
plaintiff  thereby  became  liable  to  pay  double  rent ; 
that  because  it  was  not  paid  on  the  25th  of  March, 
1844,  defendant  avowed  the  taking,  &c.  Plea— 
Biene  in  arrere.  Verdict  for  pUintiff  below.  It 
(Ud  not  appear  on  the  record  that  the  judge 
refused  to  reave  It  to  the  jury  whether  the  double 
teat  was  due  on  the  25tb  of  March,  1845. 

FoUy^thB  defect  waa  cnred  by  pleadine  over. 
The  rent  beoune  due  ander  atatnte  15  Geo.  2, 
c.  8,  a.  9.  The  all^ation  of  Ume  is  immaterial  in 
an  avowry.  Fwty  v.  Jntfrer,  (6  Eaat  484)  j  Smith 
V.  Ntmgle,  (7  CL  &  Fin.  405).  (Crampton, 
This  is  clearly  an  immaterial  issue.  A  court 
of  error  cannot  award  a  repleader.)  (^oty  C.B. 
—There  is  a  distinct  avermeot  that  the  plaintiff 


became  liable  to  pay  the  rent,  and  tbta  esnei  At 
ststement  of  the  rent  not  bnam  dee  in  l6Ui 
fBtackbumB,  CJ— It  ia  qaite  dear  Ihst !)» 
real  question  between  die  putias  was  aot  ttisji 
(Jadceoiit  Yoa  aigaa  that  a  material  qaatiot 
haabera  joinedL  bat  not  tried,  and,  iaplMeafjt 
an  immaterial  issae  has  been  tried). 

J.  E.  Wcdth,  with  him  Bearie,  ooetn^No 
ruling  of  the  judge  appears  on  tihe  rseord  or  tbe 
subject  They  oont«ided — Ist  That  tkc  plea  wm 
bad,  rmugnant,  and  inaenaiUet  and  that  Uie  pMia 
might  fall  back  on  the  plei^  and  liavejaJgRm  «■ 
the  whole  record,  although  the  deCaet  kad  ban 
passed  over.  Sdly.  That  the  issoe  yimA  vh 
immaterial*  and  a  repleader  oeold  not  ba  avHiii 
1st.  The  date  ia  not  immaterial  in  vmjwm^itt 
it  may  make  the  pleading  bad.  Aawv.  Ity. 
bor^mgK  <2  Cr.  &  Jer.  418).  (Orn^J^ 
That  waa  on  qtedal  demnrrer.)  The  saoit  ^ 
[wesQme  that  tba  pleader  miato(^  die  sSbci  of  fti 
sutute,  and  that  he  aoppoaed  the  half  tm. 
became  doe  immediatdj  after  the  scrviea  tf 
notice  to  quit.  Also^  it  will  not  prcaaaM  apiat 
the  verdict  but  rather  that  the  reu  intcntimortls 
parties  has  been  found  by  the  jury.  (Dokertif,  Cl 
— It  is  plain  that  1845  was  meant.)  Tbej  ugit 
as  well  argoe  that  the  dates  in  1844  ibooM  iku 
1843,  and  thus,  support  the  allegatiow  of  tiicn». 
payment  of  the  rent  fai  1844.  (Moorit  /— 1^ 
real  questiw  is,  whether  the  doidile  rent  wai  im) 
(Blackburn*,  C  ^^We  are  bound  to  rmna  tla 
judgment,  and  the  matter  will  go  don  to  triil, 
and  there  will  then  be  a  findi^  Bpoa  tla  nal 
question.)  fPyof)  C.  The  jmy  bsrs  M  a 
question  wfaioh  oonfesaedly  doea  aot  laiefc  Ik 
merits  of  the  ease.)  (Perrin,  /^It  b  sat  taied 
that  tbe  holding  existed,  it  is  only  daBiad  tkt  tke 
rant  was  in  arrear.)  2dly.  There  ii  sal;  i  Intu 
in  tbe  record,  and  therefore  a  mere  diswaliauaiM. 
(Pifot,  C.  B, —  There  eannot  be  a  dbeoeii- 
nuance,  if  it  appear  on  the  record  tint  tbens 
a  substantial  matwial  issiie  not  triad.)  ^iW 
fi^er,  B. — Can  it  be  aaid  that  an  faapofect  reord 
can  bind  the  parties  for  ever.)  The  aiteBteai 
preceding  the  avmnent  of  tlw  pbd&tiff's  hariag 
become  liable  to  pay  the  doable  rent,  an  nmlj 
by  way  (tf  induoement.  Than  is  ao  poatin 
averment  that  the  rent  waa  aetoallj  dae.  ii 
immaterial  issoe  iadeftoed  bx Bennett  ^.BM,i^ 
Wma.  SauDd.  319) ;  T^Umw  v.  IFiOMy^,  (Oo^ 
Jae.58&.)  fArria,  ^.^Tfae  statemnts  am  lat 
inducementa,  for  tbey  are  tbe  very  foDBdatknrf 
the  avowry.)  (Pigott  CB^-Jf  it  maeaieAr 
anpleader,  when  it  oomce  to  this  oooitUw cane 
ia  to  laverae  the  judgneat  aimpUdter^  t. 
PhiUwt,  (I  BuiT.  294)  No  *iMrs  di«aH>cadl 
issue,  for  the  queetion  wodd  betheMMisiHr 
tried.  .  . 

Napier,  Q.  in  reply.— The  avomyhftrlfce 
double  renU  The  plea  denies  the  rent  iDepl  ia 
the  avowiy-to  bedues  4)eingdoB,1twaaiBf«iWB 
to  go  for  anything  else  than  the  dooUs  nrtaw 
avowry.  JforJfca  v.  Zo^  (4  Scott,  187^ 

Blackbubrb,  C  J^I  consider  tbs  ftDding  ot 
the  jury  to  be  absolutely  fanmaterial  TIeswm 
was  repugnant,  so  fiuras  it  staled  Oedij  ofibe 
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ttntb^ng  doe.  The  dates  are  plain,  and  abew 
that  the  right  to  the  double  rent  aecraed  on  the 
35(h  of  March,  1645,  u «.  at  the  expiration  of  the 
ox  DKMitba  afler  the  notice  of  snrrender,  and  the 
^^K^  of  the  avowry  is  pointed  to  that  fact.  Itvoold 
bare  been  ground  for  special  demurrer.  The  plea 
b  bsr  trarerses  the  right  to  the  doable  rent,  and, 
Botmtfatanding  the  parties  have  taken  issue  on  the 
ftlie  date^  and  bam  irttiated  the  finding  whidi 
midi  hrre  settled  the  rights  cS  the  parties ;  the 
jndgneDt  must  be  rerersm. 

fa*oit  J< — I  K"Be  ^odtf  in  the  ease, 
ns  aown  states  gnrands  for  daimii^  doable 
nat.  I  tnok'  tiutt  u  there  had  been  m  general 
demarrer  lo  that  fttowry,  it  would  have  beoi  held 
btd.  The  party,  fautead  of  demurring  joins  issue, 
and  be  eidier  joins  issne  upon  the  parueular  day, 
or  not:  if  it  were  on  the  particular  day,  the 
Indiag  was  right.  1  feel  great  difficulty  in  re- 
Tming  tte  judgment  on  the  groond  of  a  wiODg 
finding. 

Jiu^gnuHt  rtvtn$iL   Vmin  it  ntfeo. 


COUHISSION  OF  OYER  AND  TERMINER. 

QoKXV  o.  DuFFT.— Jm.  13,  18. 

CoKAM  Puumr,  J.  ahd  Bzchabob,  B. 

PdoHg  mot  <kpM  Danwrrtr-'.^FirMl  Ju^mt* 

Tke  oowi  will  not  pronounce  Jmai  judgment  on  an 
wdidnwil  fir  a  noi  tapUalJHm^,  a  dtmurrtr 
Amlokmgdis^hwtd, 

Tie  AUorTM'Generalt  on  behalf  of  the  crown, 
haviog  caHed  on  the  court  to  pronounce  their  final 
jiidgownt  on  those  portions  of  the  indictment  d^ 
dded  to  be  vaVd,  (see  ante,  81)  it  was  directed  to 
Ittnd  for  argoment  on  tbis  day. 
The  SoUcUor'  Cfgneral — The  crown  is  now  entitled 
to  have  sentence  passed  upon  the  prisoner  in  the 
nme  manner  aa  if  be  had  bem  found  guilty  by  a 
jnr;.  It  may  be  contended,  on  the  other  side^  that 
the  prtsoaer  is  entitled  to  a  retptmdeat  oHtfor,  but 
ttut  it  not  the  case ;  for,  by  talung  this  general 
demurrer,  the  ftxAM  have  beoi  admitted  as  set  out 
n  the  indtetment,  S  Hde^  P.  C.  S58^  cap.  33. 
Aceorffing  to  tte  oldOT  antfaoride^  even  in 
capital  caMs  where  there  is  a  genual  demurrer 
to  an  indictment,  the  prisoner  is  not  entided 
to  plead  over,  and  If  any  exc^ion  ia  made  to 
this  rule,  it  is  only  made  in  Jkvorem  Wto,  and 
does  not  apply  to  the  present  case,  which  Is  not 
ca^taL  Also  where  a  party  is  permitted  to  plead 
over,  it  is  in  the  case  of  a  plea,  add  not  a  demurrer. 
(The  Tear  Book,  14  Ed.  4 ;  Coke,  i  Inii.  178).  If 
a  pirtf  demme  in  law,  and  it  be  adjudged  against 
him,  he  shall  have  judgment  to  be  hanged  (P.  C. 
lib.  %  eap.  34,  foL  98) ;  and  the  same  distincuon  is 
taken  between  a  plea  and  a  demurrer  to  the  in- 
dictment Hawkins  2,  P.  a  eap.  81,  a.  7,  says, 
I*  Bat  it  seema  that  ia  eriminal  casea  not  capital, 
if  the  defendant  demur  to  an  ladiotment,  whether 
in  abatement  or  otherwiae^  the  court  will  not  give 
judgment  against  bim  to  anawer  over,  but  final 
judgment.  The  present  not  being  a  caj^tal  case  that 


is  a  direct  opinion  In  favour  of  tbis  position.  In  JSmf 
V.  Taylor  (3  B.  ft  Cr.  502),  it  is  laid  dowzu- «*  The 
reason  of  the  rote  is  in  favour  of  life ;  but  at  the 
reason  of  the  rule  does  not  apply  tb  miademeanour 
cases,  the  rule  ought  not  to  be  extended,  ftc.; 
therefore,  the  judgment  ought  to  be  final."  In  the 
case  of  the  Qvmn  v.  Phelpt  (A  C.  ft  M.  180),  wUch 
was  an  indictment  for  murder,  Colman,  J.,  aays, 
<*  the  prisoners  may  demur  and  plead  over  to  ttie 
felony  at  the  same  time ;  or  they  may  demur,  and 
if  the  demurrer  should  be  dedded  againat  tiwm 
they  may  plead  over  to  the  felony."  That,  however, 
wasanindictmentforacauitalofibnce.  Tbenexteasa 
was  Qnem  v.  Adams  and  others  (1  C.&M.299)j  an 
in^ctment  fiw  assembling  to  destroy  a  booses  wlSA 
offence  had  been  capital  until  a  abcvt  time  preriow 
to  the  trial,  and  the  prismer  waa  allowed  to  demur 
and  plead  over  to  the  felony,  and  the  authority  ot 
the  Qveen  v.  Phetpst  which  was  a  capital  cas^  waa 
relied  on.  The  next  authority  waa  the  Queen  r. 
Pim0uu9  (1  C.  ft  M.  617),  an  indictment  for  em- 
bezzlement, and  Patteson,  J.,  says — "  I  think  there  is 
no  doubt  the  prisoner  may  demur  and  plead  over  to 
the  felouy."  These  cases  were  overruled  by  Qwsn  v. 
Ogers  (2  M.  ft  Rob.  479),  whidi  waa  an  mdictment 
for  cutUng  and  maiming ;  and  Cresswell,  J.,  says— > 
It  Is  admitted  that  the  only  mode  <tf  the  prisfmer^i 
taUng  advantage  of  the  objection  would  be  by 
demurrer;  and  it  la  s^  that  in  fdonies  he  might 
demur  vnA  plead  over  at  the  same  timok  I  am 
decidedly  Of  oi^lon  the  prisoner  has  ao  rncb 
right ;  and  Mr.  Justice  Patteson  and  myself  after 
consultation  on  the  Oxford  circuit,  agreed  tiiat  It 
ought  not  be  allowed.  If  a  prisoner  demiii%  he 
must  abide  the  consequences.**  Inthe  Queen  v.  Awns 
(Cft  K.501),  which  was  an  indictment  for  destroying 
a  registry  of  baptism,  the  prisoner  bring  called  on  to 
plead,  Tindal,  C.  J,  says-."  This  is  not  a  capital 
case ;  you  may,  therefore,  be  bound  by  your  de- 
murrer, and  may  not  be  allowed  to  plead  over." 
**  It  is  a  very  donbtfol  point  I  give  no  judgment ; 
I  only  forewarn  counsel  that  he  may  be  concluded 
by  the  demurrer." 

Ifapier,  Q.  C.  with  Buft,  Q.C—The  court  is  now 
called  on  to  make  a  decision,  in  its  nature  prejudldal 
to  the  administration  <tf  justice^  It  ia  the  duty  of 
the  counsel  on  behalf  tsS  every  priaoner  to  see  that 
the  hidictment  is  properly  fraiaed,  and  if  he  dioald 
conrider  Its  fVame  likely  to  embarraas  the  prisoner 
in  his  defence,  and  the  ooorideration  of  that  qoea- 
tion  is  submitted  to  the  court,  shall  it  be  at  the 
peril  of  the  prisoner,  and  ia  he  to  be  liable  to  trans- 
portation for  ao  error  of  his  counsel  ?  In  2  Hal^ 
225,  it  is  laid  down,  that  "  if  a  confession  be  extra- 
judidal,  though  it  be  in  court,  as  where  the  pri- 
soner fl-eely  tells  the  fact,  and  demands  the  opinion 
of  the  court  whether  it  be  a  felony — thongh  upon 
the  fact  thus  shewn  it  appears  to  be  a  felony — the 
Court  will 'not  record  his  ccmfesticm,  but  will  admit 
blm  to  plead  to  the  felony  not  gdlty."  The  con- 
ffessioo  Is  made,  not  for  the  purpose  of  admitting 
guilt  in  the  abstract,  but  to  know  from  the  court 
wliether  the  offenoe  charged  constitutes  gniH  or  not. 
And  in  4  BL  Com.  884^  it  ia  said  "some  have  held 
that  if,  on  demurrer,  the  pmnt  (tf  law  be  adjudged 
againat  the  prisoner,  he  shall  have  judgment  of  exe- 
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cutioD}  fee"  But  this  u  denied  bj  others,  who  hold 
that  ID  auch  case  he  ahall  be  directed,  and  received 
to  plead  the  general  issue,  not  guilty,  after  a  de- 
murrer determined  against  him.  AU  the  authori- 
ties upon  this  point  are  to  be  found  in  2  Gab.  Cr. 
Lav.  S25-6.  The  distinction  attempted  to  be 
made  between  capital  cases  and  others  no  longer 
exists.  Gra^a  eau,  (U  CI.  &  F.  462,)  establishes 
that  where  there  was  any  privilege,  in  favorem  viUB, 
granted  to  a  prisoner,  it  is  now  extended  to  all 
cases  of  felonies.  Hiere  is  certainly  some  obscu- 
rity  concerning  the  andeat  rule  as  laid  down  in  the 
year  books,  but  that  may  be  deared  up  by  consi- 
aertoff  that  whra  a  party  demurred  he  could  not  be 
ooBsidered  as  mut^  and  the  penance  of  pein  ibrte 
et  dure  could  not  be  applied,  which  was  only  to 
compel  a  party  to  plead,  and,  in  such  a  case  judg- 
ment was  final,  not  because  he  demurred,  and  was 
afterwards  willing  to  put  himself  on  the  country, 
but  because  he  rested  on  his  demurrer,  and  would 
not  go  to  trial  at  alL  In  the  Year  Book  14  Ed.  4, 
p.  7,  pL  10,  the  words  are,  t'it  demur  sur  un  plea, 
that  is,  if  be  rests  on  a  plea,  and  goes  no  further, 
if  he  does  not  put  himself  on  the  country.  Brook. 
PL  86,  where  be  says  "  peremptory  plea,*  but  tliat 
does  not  now  seem  to  be  law,  for  in  Jui^  v.  Gibsoni 
^8  £.  UO.)  Le  Blanc  J.  says,  «  The  general  rule 
is  against  the  defendant,  and  the  current  of  au- 
thorities shew  that  pleading  over  is  only  allowed 
in  case  of  felony  in  favormi  vUctt  And  in  the  case  (tf 
the  King  v.  Taylor,  (3  B.  &  Cr.  502,)  Ld.  Tenterden 
says,  on  a  plea  which  confesses  a  fact,  if  the  decision 
18  againat  Uie  prisoner,  it  must  be  finat  (!i  Hal^  i!57 ; 
2  Coke,  Inst  178.)"  In  favour  of  life  a  man  may 
plead  a  double  plea.  Sir  H.  Vane't  coitf,  (6  SL  Tr. 
143.)  There  is  no  distinction  between  appeals(Com. 
Dig.  tit.  Appeal).  After  demurrer  overruled,  a  party 
may  plead,  Gamn  v,  Huatee,  (I  Dyer,  30,  B.  PL 
65);  Hume  v.  OgU,  (Cr.  EL  196) ;  Wilson  v.  Law, 
(1  Ld.  Ray.  20)  ;  Reg.  v.  Bowen,  (1  C.  &  K.  503) ; 
R^.  V.  Houston,  (J.  &  B.  103).  In  Rig.  v.  B.  R. 
Co^  (1  G.  &  Day.  459,  Sc.  3  Q.  B.R.  224.)  judg- 
ment was  given  for  the  crown,  and  the  parties 
had  liberty  to  plead  over.  The  11  &  12  Vic  c. 
12,  under  which  this  indictment  is  framed,  plainly 
contemplates  a  convicUoo  by  verdict*  The  fourth 
and  seventh  sections  relate  only  to  ooovictions  in 
open  court.  A  demurrer  cannot  be  conridered 
such.  In  RattaU,  (Ent  584,)  after  a  plea  of  sanc- 
tuary, the  prisoner  is  told  if  he  wished  he  might 
plead  over,  he  did  so,  and  was  acquitted.  Bacon, 
Ab.  (tit.  demurrer,)  states  that  the  Judgment  in  de- 
murrer is  7'e^ondeat  otuter.  A  demurrer  to  an 
indictment  is  the  same  as  a  plea  in  abatement,  (2 
Hale,  c  30,  p.  236).  The  sense  in  which  a  de- 
murrer can  be  said  to  confess,  is  only  because  it 
does  not  deny  the  facts.  It  is  only  an  implied 
admission  of  what  is  well  pleaded,  but  here  the 
prisoner  says  nothing  is  well  pleaded.  (2  Hal^  a 
29,  p.  225).  Bhickstooe^s  Com.  239,  doea  not 
agree  with  the  oinnion  that  the  prisoner  was  not  to 


be  permitted  to  plead  over.  In  R^.  r  HouIm 
(2  Cr.  &  Dix.  C.C.  349,  JusUce  Burton  expr«S 
his  opinion  that  in  such  a  case  as  the  pceteat  tbg 
judgment  should  be  respondeat  ouster. 

Attomej-General  in  reply — Iq  this  cue,  ih* 
court  has  no  discretion,  but  is  bound  to  gire  fiu] 
judgment;  and  although  there  may  not  be  ujne. 
cedent  of  a  case  in  which  final  judgneat  hat  bea 
given,  there  is  no  instance  of  a  case  lucfa  u 
present  in  which  judgment  of  re^pea^  otiUr 
was  given.  I  nndeistand  the  meaning  of  &  4^. 
murrer  to  be,  that  ■  party  puts  himself  upon  triil 
by  the  court,  instead  of  by  the  country;  tod 
case  referred  to  by  Hale,  in  2  P.  C  315,  reporioi 
in  the  Year  Book  14,  £d.  4,  was  vhere  a  put;  (mt 
in  an  imperfect  plea.  If  an  indictment  ii  inmg. 
dent,  the  prisoner  can  move  to  quash  it ;  bat  tlitt 
is  different  from  the  course  taken.  Hawk.  bo(i  2, 
c.  23,  a.  137,  has  been  relied  on,  hot  the  distinctioi 
should  be  borne  in  mind  between  an  appeal  and  u 
indictment.  An  appeal  was  not  at  the  loit  of  tbt 
crown,  and  was  allowed  to  be  heard  after  an  in^ 
ment.  All  the  precedents  of  appeab  ire  ificr 
indictments  for  the  same  offence.  One  of  Uk  bm 
recent  cases  is  Ashford  v.  ThorrUon  (I  B.  &  AU. 
404 ;  see  2  Hawk.  c.  31,  s.  5,  ed.  1824;  Stan^ri 
Ub.d,  150;  and  3  Ld.R.70)i  where  the  plead. 
ings  in  tfson  V.  Zai0  are  set  out.  GoMny.Bwu 
(Dyer,  88),  vaa  an  appeal,  ud  no  o^tan  wm 
founded  on  the  question  now  befim  the  awt.  la 
HunM  y.  Ogle  (Cro.  Eliz.  196)  there  was  nodedaoa 
on  the  subject  In  Com.  Dig.  Tit  Justices, 
3,  the  case  of  Queen  v.  Gray  does  not  go  u  &r  u 
has  been  stated ;  it  only  decides  that  in  a  (rial  for 
felony,  the  prisoner  baa  a  right  to  a  peranptory 
challenge,  but  not  that  any  privily  puited  in 
favorem  vita  extends  to  all  Jelonies, 

Jan,  18,  Persin,  J. — In  this  case  the  couit  hst 
already  pronounced  judgment  upon  the  demnrrR 
to  the  indictment,  the  effect  of  which  ia,  that  u  ta 
the  first  and  third  counts,  the  demurrer  hai  ben 
overruled,  and  as  to  the  overt  acts  in  «U  the  tiber 
counts,  except  the  firsts  the  demarrer  bu  beat 
allowed.  The  Crown  now  calls  for  fiDsljodgsMot 
but  the  prisoners  counsel  insists  thst  he  ii  estided 
to  plead.  In  the  course  of  the  argameot  aerenl 
cases  have  been  cited  on  both  wdesi  and  ve  hie 
looked  into  them  all,  but  brother  Ridisrdilw 
furnished  me  with  a  case  which  was  not  menttnied, 
and  it  is  not  only  the  most  modem,  botwasdedded 
so  lately  as  the  year  1845,  and  unce  thisqneitioa 
was  under  the  consideration  of  the  English  judgti 
in  Grays  case ;  I  allude  to  the  case  of  Quea t. 
Serva,  (2  Car.  &  K.  53),  in  which,  after  a  demumr 
to  the  indictment  was  overruled,  the  priMoer  wit 
permitted  to  plead  over  to  the  felony.  We  cod. 
rider  it  right  to  follow  that  deduoo,  lod,  u  vu 
done  in  the  precedent  referred  to  by  Mr.  Bat  a 
RaataU  after  judgment  upon  the  demumr,  it  Ifae 
desire  of  the  prisoner  we  will  allow  himie  ^ 
to  the  felony. 
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ROLLS  C0UaT^/'«6.  17. 

.til  RsBvn  V.  Cox. 

'  iBWHTf  p9tiHoner^-^o^,  EetpondmU 

S«qu€atraHon— Judgment  Creditor. 

A  hiU  yE£rrf  OM^  a  deem  pnmoumeed  in  1848,  di- 
nduy  tk*  defiiuUuU  to  pet^vrm  a  eerUiin  agree- 
menit  md  to  pay  n  mm  of  moiMjr ;  amd  a  tequet- 
traHoM  granted  to  eompa  perjhrmance  of  tame  ; 
n^pem  me  mplioution  ^  a  creditor  bg  jttdgment 
if  1839,  ine  eemri  r^Mied  to  interfire  with  the 
pos$ettitm  if  the  tequestrators, 

la  this  case  it  appeared  that  in  Easter  Term 
1639,  Henry  Irwin  the  petitioner,  obtaioed  a 
jndgmeot  in  the  Coart  of  Queen's  Bench,  ngainst 
the  re^ndent,  for  the  penal  sum  of  £3000,  which 
ms  duty  revived  on  the  5th  of  December,  1848. 
A  petition  was  presented  for  a  receiver  on  foot 

mid  jadgment,  and  the  usual  notice  order  ob- 
taioed, which  on  the  30th  of  December,  1848, 
wss  duly  mnred  on  the  respondent.  On  the  3rd 
diy  of  Mardi,  1848^  the  bill  in  the  cause  of  Heevee 
V,  Cox,  wai  filed  to  compel  tlie  specific  perform- 
ance of  an  agreanent  to  grant  an  annaity,  and  for 
the  payment  of  the  amount  of  certain  jndgmaits. 
The  defendant  having  neglected  to  answer  j  on  the 
17th  of  June,  1848,  a  deereepro  confeato  was  pro- 
nounced, by  which  it  was  ordered,  that  the  said 
agreement  should  be  performed,  and  that  the 
defendant  William  Cox,  should  within  one  month 
from  the  date  thereof,  grant  an  annuity,  and  pay 
to  the  plaintiff  the  amount  of  the  judgments,  and 
the  interest  due  thereon,  and  the  costs  of  the  cause. 
The  defendant  having  neglected  to  perform  this 
decree ;  on  the  SOth  of  December,  1848,  a  seques- 
tration was  granted  against  his  goods,  chattels, 
and  estates,  directed  to  Kennedy  Ryan  and 
Michael  Ryan,  in  order  to  compel  performance  of 
same. 

D.  A.  Kanet  Q.C  now  moved  in  behalf  of  the 
petitioner,  for  the  removal  of  the  soioestraton  and 
the  appointment  of  a  receiver,  and  reUed  on  the 
cases  of  AiriM  and  wiftt  v.  RM,neon  and  others^ 
{7  I.E.R.  188).  White  v.  Biehtm  ef  Peterborowh, 
(3  Swanst  109.) 

ffvghee,  Q.C.  contra, 

Jfr.  Ha^et  in  reply  rated  Brooke  v.  Horner* 
(10  L  £.  Rep.  305.) 

Mastek  of  the  Roua — In  this  case,  the 
petitioner  on  the  9th  of  December,  obtained  liberty 
to  serve  notice  of  the  conditional  order  for  the 
appointment  of  a  recover;  tiiat  is  not,  however, 
to  be  considered  as  affecting  rither  the  lands  or 
rents,  as  it  is  the  second  order  which  has  that 
effect.  Under  these  cireamstances,  the  question 
arises  whether  the  petitioner  is  entitled  to  sue  out 
ao  I  am  of  opinion  he  is  not  so  entitled,  and 

that  if  he  attempted  to  do  soj  he  would  be  guilty 
of  a  contempt.  Tlie  case  of  AngeU  v.  SmitK 
(9  Vcs.  33G),  decides  thut  it  is  a  contempt  of 
court  to  disturb  eequestrators  in  pusses-siort,  and 
Lord  EMon  lays  it  down  "  That  a  party  cannot 
claim  though  by  adverse  title  in  any  other  way 
than  by  coming  to  be  examined  pro  interesse  sho," 
lie  goes  on  to  say,  "  consider  the  consequence ;  how 
are  sequestrators  to  defend  their  possessions  against 


an  ejeotment  ?  the  Court  of  King's  Beach  have 
decided  that  where  a  aequatration  is  awarded  to 
collect  money  to  pay  a  demand  in  equity,  if  it  ia  not 
executed,  that  is,  if  the  sequestrators  do  not  take 

possession,  and  a  judgment  crecUtor  takes  out  ex- 
ecution notwithstanding  the  sequesbvtion  awarded, 
there  may  be  a  levy  under  the  execution,  intimating 
that  if  the  sequestration  is  executed,  the  other 
though  prior  must  come  here,  how  can  any  of 
these  parties  defend  as  laudlord ;  after  the  teiiauts 
have  attorned  to  the  receiver,  the  court  is  the 
landlord."  And  iu  the  case  of  Brooks  v.  Great- 
heady  (1  Jac.  &  W.  178);  the  Master  of  the  RolU 
speaking  of  a  trial  at  law,  says,  **  This,  however, 
cannot  be  done  without  the  leave  of  the  court.  It 
was  so  settled  in  Ang'ell  v.  Smithy  where  the  rule 
was  laid  down,  both  with  respect  to  receivers  and 
sequeatrators,  that  their  possession  la  not  to  be 
disturbed  without  leave.  '  But  when  a  party  is 
pr^udioed  by  having  a  receiver  put  in  hia  way, 
the  course  haa  either  been  to  give  him  leave  to 
bring  an  ejectment,  or  to  permit  him  to  be  ex- 
amined pro  interests  mho,  which  may  perhaps 
oflen  be  the  most  convenient  mode.**  The  court 
is  the  landlord,  and  if  the  petitioner  proceeded  by 
elegit,  he  would  be  liable  to  an  attachment.  The 
only  question  is,  whether  under  the  sheriff's  act* 
the  receiver  being  substituted  for  proceedings  by 
el^tt  can  I  appoint  a  receiver  and  disturb  the 
possession  of  the  sequestrators;  the  proceedings 
under  this  act  are  in  the  nature  of  an  equitable 
elegit,  and  I  do  not  think  the  possession  of  the 
court  aa  Iandl<uxl,  can  be  disturbed  on  the  applica- 
tion of  a  person  w1u>  is  not  entitled  to  sue  out  an 
fli^if.  There  {a  some  difficulty  in  the  presott  tias^ 
the  {HTOceedings  by  sequestration  being  not  to  bring 
a  sum  of  money  alone^  but  also  to  enforce  the 
performance  of  a  decree,  and  according  to  the  case 
of  Goidtmith  v.  Goldmith,  (5  Hare  123),  a  aale 
cannot  be  had  except  for  payments  of  costs. 

\Feb.  20 — Mabteb  «f  the  Rolia — No  rule 
on  this  motion,  the  sequestrators  undertaking  to 
enter  into  security  by  recognizance,  to  account  for 
the  rents  and  profits  of  the  lands  in  the  writ  of 
seqaestration  mentioned ;  this  order  to  be  without 
prejudice  to  any  application  which  the  petitioner 
might  make,  to  be  paid  the  amount  of  liis  demand 
out  of  the  renta  and  profits  to  be  received  by  the 
sequeatrators. 


QUEEN'S  BENCH. 

O'Bbibii  v.  Queer  in  Ebror. — Nov*  22,  1848, 
Jan.  16,  1849.» 

Form  of  Caption — Joint  and  Several  Commit- 
sum — Treason  compassing  the  Queen^t  Death — . 
J)eUvery  of  list  of'  Witnesses  to  Prisoner  t^n 
da^  preeiout  to  frial—ChaUenges — Porm  tf 

'  At  the  conclusion  of  the  argument  in  this  ca>«  an  appli- 
catiuQ  was  made  on  behalf  of  T,  F.  lUeagher,  T.  M'Manus, 
and  Dcmoboe,  who  had  Iwen  tried  and  convicted  for  a  sintiUr 
offence,  and  tiad  assigned  similar  errors,  that  Ihejr  should  be 
heard  hy  thdr  coiidscI  before  llic  Court  proceeded  to  ki^o 
Judgment,  andfVosl'snue,  (9  Car.  &  P.  139,}  was  referrud 
to.  The  Court  arranged  that  one  cxunscl  i«houId  be  heard 
on  behalf  of  cadi,  with  Uberl;  to  tliv  Atlurue;  Genei-al  to 
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AUocutw— Statutes  36  Oeo.  3,  c.  7  ;  57  Oeo.  3, 
e.  6;  11  ^  12  Vtc.c.U. 

Heldf  Crampton,  J.  dissentient^  ikat  the  prisoner 
daiming  the  benefit  of  a  certain  statute,  not  com- 
plied tcith,  was  entitled  to  raiee  that  question 
a  plea  of  a  dedinatorjf  nature. 

Where  the  caption  stated,  fftat  '<  hi/  virtue  of  a  com- 
mission under  letters  patent,  bfaring  date,  Sfc^ 
and  directed  to  A.  B.,  C.  D.,  and  E.  and 
others,  in  said  letters  named,  S^c."  Held  that  the 
commission  was  not  a  Joint  one,  and  that  the 
three  persons  named  had  full  power  to  act  with- 
out the  others. 

Held,  that  the  10  Hen.  7,  e.  9,  extended  the  provi- 
sions of  the  25  Edw.  3  to  Ireland,  ami  made  it 
treason  to  levy  war  there. 

Held,  that  the  first  and  fourth  sections  of  the 
57  Geo.  Q  do  not  extend  to  Ireland,  and  that  as 
the  prisoners  wen  not  indicted  under  the  II  ^  IS 
Vic,  c  12,  they  vere  not  entitled  to  the  cf 
theA  acf. 

Ueldy  &iai  Atf  wwd  **  frraton,"  wHwui  any  oAm* 
'  xoard  or  qualification  attacked  to  it,  meant  high 
treason,  and  the  prisoner,  therefore,  woe  entitled 
to  but  twenty  peremptory  chauenges  (9  Oeo.  4, 
c.  54). 

Held,  that  the  aUocutus  was  suMcient  where  the 
prisoner  was  asked  why  mm^  "  should  not 
proceed  tojudgmentJ* 

This  was  a  writ  of  error  firom  the  jadgment  of  the 
Court  uf  Special  Coumiasion,  held  for  the  county 
Tipperary,  before  the  Lord  Chief  Justice  of  the 
Queen's  Bench,  the  Lord  Chief  Justice  of  the 
Common  Pleas,  and  Mr.  Justice  Moore,  in  Clonmel, 
on  the  2lBt  of  September,  1848.  The  indictment 
was  for  high  treason,  and  contained  ni  counts. 
The  five  first  were  for  levying  war,  and  the  sixth 
for  compassing  the  Queen  s  death.  The  prisoner 
pleaded  a  declinatory  plea,  as  follows:— 

«  He,  the  said  William  Smith  O'Brien,  says  that 
he  ou{^t  not  to  be  compelled  now  to  answer  the 
same,  because  he  saith  that  by  the  indiotuoit 
aforesaid,  he,  the  said  WiUtam  Smith  O'&ien,  Is 
charged  and  indicted  for,  amongst  other  offionoes, 
compassing,  imagining,  and  intending  to  put  our 
lady  the  Queen  to  dea^h,  and  that  by  the  statutable 
enactments  in  that  case  made  and  provided,  and 
now  in  force  in  this  realm,  every  person  indicted 
for  compassing,  imagining,  or  intending  death  or 
destruction  to  our  lady  the  Queen,  is  entitled  to 
have  delivered  to  him,  ten  days  before  his  trial,  and 
in  presence  of  two  or  more  credible  witnesses,  a 
copy  oC  the  indictment,  and,  at  the  same  time,  a 
list  of  the  witnesses  to  be  produced  on  the  trial 
for  proving  the  said  indictment,  mentioning  the 
names,  professions,  and  places  of  abode  of  the 
said .  witnesses.  And  the  said  William  Smith 
O'Brien  says  that  the  Indietmeat  aforesaid  was 
found  a  true  bill  of  the  jurors  aforesiud,  on  Thurs- 
day, the  2lBt  day  of  Septembcn*,  instant,  and  that 
on  the  anid  Thursday,  the  Slst  day  of  September, 
instant,  a  copy  of  the  said  indictment  was  delivered 
to  him,  the  suid  William  Smith  O'Brien,  in  open 
court,  but  that  no  list  of  the  witnesses,  or  of  any 
witnesses  or  witness,  to  be  produced  on  the  trial 
I'or  proving  the  said  indictment,  was  then,  or  at  any 


time  since,  delivered  to  him,  the  said  William 
Smith  O'Brien.  And  tbe  said  William  Smith 
0*Brien  says,  that  ten  davs  have  not  eSapsed  nnoe 
the  deliverv  to  him,  the  said  VPilliam  Smith  O'Brien, 
of  the  indictment  aforesaid,  and  this  he,  the  said 
Wmiam  Smith  O'Brien,  is  ivtdv  to  verify.  Where- 
fore he  prays  Judgment^  and  tliflt  he  may  not  be 
compelled  now  to  answer  the  said  indielnient^  and 
soforth." 

Demurrer  and  joinder  therein.  The  denmrrer 
being  allowed,  the  prisoner  pleaded  Not  Guilty. 
There  was  a  verdict  of  guilty,  and  jodgmeot  thereon, 
on  which  the  prisoner  now  brought  his  writ  of 
error.  The  remaining  portions  of  tbe  recmd  oa 
which  questions  were  raised  were,  first,  on  the  form 
of  the  letters  patent,  as  set  out  in  the  capttoo.  lie 
it  remembered,  Ac,  at,  &&,  before  the  Right  Hon. 
F.  Biaoltburne,  &&,  Rtoht  Hon.  J.  Doherty,  &c 
and  the  Right  Hon.  R.  Moore,  &&,  nooiinated  and 
appointed  to  inquire,  ftc,  "  and  also  oominated  and 
appointed,  ftom  time  to  tinie,  to  ddiver,  &C.,  under 
letter*  patent  of,  &c  bearing  date,  &e.,  oar  said 
lady  the  Queen,  to  them,  the  said  Francta  Black- 
borne,  John  Doherty,  and  Richard  Moore^  and 
others  in  the  said  letters  named,  directed  by  the 
oaths  of,"  &C.  And,  secondly,  as  to  the  form  of 
the  €Ulocuius,  whidi  was  as  follows : — Vyoa 
which  it  is  demanded  of  the  said  W.  S.  O'Brieo, 
whether  he  now  hath  anything  to  say  for  hiau^ 
wherefore  the  said  justices  and  oommiaBiooen 
ought  not,  upon  the  premises  and  verdict  aforesaid, 
to  proceed  to  judgment  against  him,  the  said  W.  S. 
O'Brien." 

The  errors  assigned  were  as  follows  r — "  That 
in  the  record  and  proceedii^  s^ottuid,  and 
also  in  the  giving  the  judgmei^  afocesnd,  there 
is  muiifest  error  in  this^  to  wi^  that  1^  the  re- 
oord  aforesaid,  it  appean  that  judgment  was 
given  upon  the  record  aforesaid,  tot  oat  anid  lady 
the  Queen,  whereas,  by  the  laws  of  this  reaba, 
judgment  ought  to  have  been  given  thereupon  for 
the  said  W.  S.  O'Brien,  and  against  our  said  ladj 
the  Queen  ;  and,  therefor^  in  that  there  ia  mauifeit 
error.  There  is  error  also  in  thiS)  to  wit,  that  it 
does  not  appear  by  the  record  aforeaaid,  that  tbe 
justices  aforesaid,  by  whom  said  indictment  was 
taken,  and  before  whom  the  same  was  Med,  were 
duly  authorized  in  that  behalf  to  take  or  try  tbe 
same ;  and,  ^refore,  in  that  there  is  manifeit 
error.  There  is  error  also  in  this,  to  wit,  that 
the  record  aforesaid,  it  appears  that  tbe  ktten 
patent  in  said  reoiffd  mentioned,  sfiptrinting  and 
nominating  Justices  and  Commisiiniem  of  Oyer 
and  Terminer,  and  gaol  dellverir,  for  tbe  said 
county  of  Tipperary,  were  directed  to  tiie  jostiees 
by  whom  the  said  indictment  was  taken,  and  others 
in  said  letters  patent  named,  but  it  ^oee  not  appeu 
in  or  by  said  record,  that  any  power  or  jurisd^eoon 
was  given  to  any  number  of  the  justices  and  com- 
misiiioners  to  whom  the  said  letters  patent  were 
directed,  less  than  the  whole  number  of  such  jus- 
tices and  commissioners,  to  take  indictmrats,  or  to 
hear  and  determine  the  offences  in  said  indictment 
charged ;  and  yet  by  the  record  aforesaid,  it  ap- 
pears that  said  indictment  was  taken  by,  and  trinl 
before  three  only  of  the  jo^oes  and  commissiouers 
to  whom  the  said  letters  patent  were  directed  i  and, 
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Uierefw^  in  tliat  there  ia  manifest  error.  There  is 
error  also  in  this,  to  wit,  that  judgment  was  given 
for  onr  aaid  lady  the  Qneen,  upon  the  demurrer 
pat  in  by  her  Majes^'s  Attorney-General  to  the 
plea  pleaded  by  said  W.  S.  O'Brien,  on  the  S8th 
day  of  Septembefi  aforesaid,  whereby  he,  the  said 
W.  S.  0*firien,  prayed  judgment,  whether  he 
should  be  compelled  then  to  answer  the  said  indict- 
ment whereas,  by  the  law  of  this  realm,  judgment 
■boald  have  been  givm  upon  said  demurrer  for 
the  said  W.  S.  O'Brien;  and,  therefore,  in  that 
there  is  manifeat  error.  There  is  error  alao  In  this, 
that  by  the  reoord  aforesaid,  it  appears  that  a  copy 
of  the  iadlotment  aibresaid  was  not  deUvered  to 
Um,  tin  aaid  W.  S.  O'Brien,  ten  days  before  Ms 
trial  npon  said  indictment,  pursuant  to  the  sta- 
tutable enactments  la  that  behalf  made  and  pro- 
Tided;  and,  therefore,  in  that  there  is  manifest 
error.  There  is  error  also  in  this,  to  wit,  that  by 
the  record  aforesaid,  it  appears  that  no  list  of  tbe 
witnesses,  or  of  any  witnesses  or  witness  to  be  pro- 
dnced  on  the  trial  for  proving  the  said  indictment, 
was  delivered  to  him,  Uie  said  W.  S.  O'Brien,  ten 
days  before  his  trial  npon  the  indictment  aforesaid, 
porauant  to  the  statutable  enactments  in  such  case 
made  and  provided  ;  and,  therefore,  in  that  there 
is  manifest  error.  There  is  error  also  in  this,  to 
wit,  that  by  the  reoord  aforesaid.  It  appears  that 
the  diaUenga  of  Um,  the  said  W.  S.  O'Brien,  to 
Sootheote  Mansergh,  one  ct  the  jurors  aforesaid, 
vrho  passed  npon  him,  the  said  W.  S.  O'Brien,  on 
the  indictment  aforesaid,  was  diaallowed  by  the 
said  justices  and  commissioners,  whereas,  by  the 
laws  of  this  realm,  said  last- mentioned  challenge 
ought  to  have  been  allowed  ;  and,  therefore,  in  that 
there  is  manifest  error.  There  is  error  also  in  this, 
to  wit,  that  it  does  not  appear  by  the  record  afore- 
said, that  it  was  demanded  of  him,  the  said  W.  S. 
O'Brien,  in  manner  in  like  oases  used  and  accus- 
tomed, and  by  law  required,  what  he  had  to  say 
why  execution  should  not  be  awarded  against  him ; 
and,  therefor^  in  that  th«v  is  manifest  emw. 

WkUnuUy  Q.C^  Butt,  Q.C.  Ntmier,  Q.C^ 
F.  Fita^wald,  and  Sir  Caiman  OLoghhn,  for 
the  prisoners.  —  The  eqjdon  of  the  indictment 
is  doectiTe  In  not  riiowing,  with  suffldent  cer- 
tainty, that  die  three  judges  before  whom  the  in- 
dictment was  taken  had  jurisdiction.  The  autho- 
rity appears  on  the  fiice  of  the  caption  to  have 
been  given  to  them  and  other*,  and  there  Is  nothing 
from  which  the  court  can  infer  that  these  three 
judges  had  of  themselves  authority  to  hold  the 
sessions.  (Bac.  Abr.  Title  Authority,  Letter  D.; 
2  Hawk.  85,  s.  119;  8  Hale,  P.  C.  166,  167); 
Regma  v.  ffewini,  (9  Car.  ft  P.  786;  8  Hawk. 
499;  Chit  Prac.  Cr.  L.  180,  191);  Sard/s  case 
(24  St  Tr.  230);  Frotfs  cose  (9  C.  &  P.  129); 
Itgjf  V.  Rtwe  (4  Burr.  2073) ;  Favffcner's  case, 
I  Saund,  248,  note  a).  A  caption  la  open  to 
a  demurrer.  Re*  t.  Peamley  (1  Term  Kep.  310). 
The  precedent  is  a  novel  one^  and  unlike  any  to  be 
foond  in  England  (i  Gabbetea  Cr.  L.  279.)  [Bhck- 
bume,  C-/.— Have  you  any  authority  that  the  cap- 
tion in  treason  is  not  as  amendable  as  in  other 
cases?]  Secondly,  The  offence  of  lev}'ing  war,  stated 
in  the  first  five  counts  of  the  indictment,  is  not  an 
offence  fai  Ireland.   The  SS  £dw.  S  created  that ' 


treason,  and  that  statute,  when  passed,  did  not 
apply  to  Ireland ;  the  words  **  in  bis  realm"  sig- 
nified England  only.  Ireland,  though  a  part  of 
the  dominions  of  England,  formed  no  part  of  the 
realm  of  England  (1  Hale,  P.  C.  155).  The 
10  Hen.  7,  c.  2,  which  extended  the  English 
statutes  to  Ireland,  made  a  careful  distinction 
between  "  the  realm  of  England"  and  *'  the  land  of 
Ireland ;"  and  recites,  "  that  divers  good  and  profi - 
able  statutes  havhig  been  made  within  the  realm 
of  England,  whereby  the  said  realm  had  greatly 
prospered,  and  in  all  likelihood  so  would  thte 
land,  if  the  same  statutes  were  used  within  It, 
whmfore  be  it  ordered  that  all  statutes  made  in 
tlie  realm  of  Ei^land  be  decreed  good  and  eflbctnal 
in  the  law,  and  be  accepted  and  used  in  this  land 
of  Ireland."  The  10  Hen.  7  had  not  the  effect  of 
extending  the  25th  Edw.  3  to  Ireland.  It  was  not 
competent  for  an  Irish  Parliament  to  extend  an 
English  act  to  this  country.  The  only  ^ect  of  the 
10  Hen.  7  would  be  to  enact  a  atatifte  in  Ireland 
in  precisely  the  words  of  the  25th  Edw.  3.  The 
words  "in  the  realm,*'  could  not  be  substituted  for 
"  in  his  realm,"  there  was  no  authority  for  the  use 
of  the  words  <■  this  realm,"  which  meuit  the  Unit^ 
Kingdom  of  Great  Britain  'and  Ireland,  and  there 
was  no  law  which  nuide  the  levying  of  wiir  in  **thiB 
realm"  treason.  [P^rrm,  y.--C0b  Litt  141,  b^ 
shews  that  Poyning's  law  was  extended  to  the 
BBALH  cf  Ireland.]  By  one  statute  the  larylng 
of  war  in  the  land  of  Ireland  was  made  treason  ; 
by  another  statute  the  levying  of  war  in  England 
was  made  treason ;  but  no  statute  had  made  the 
levying  of  war  in  the  United  Kingdom  of  Great 
Britain  and  Ireland  to  be  treason.  The  crown 
will  contend  that  the  indictment  is  good  at  common 
law,  but  we  submit  there  can  be  no  treason  now 
by  the  common  law  (3  Coke,  Inst  21 ;  1  Hale, 
P.  C.  86).  The  25  Edw.  3  declares  what  ahall 
be  treason,  and  what  not.  King  v.  Speke  (1  Salk. 
358;  I  Sannd.  121  a;  1  Hale,  P.  C.  76,  77,  85); 
White  V.  Jones  (8  Gale  &  D.  882);  Battersbu 
V.  Kirk  (8  Scott,  11).  The  next  objection  which 
formed  Uie  substance  of  the  pie*  put  in  by  the 
prisoners  is,  that  a  copy  of  &e  indit^mt  and 
a  list  of  the  witnesses  to  be  produced  against 
the  prisoners  wes  not  delivered  to  them,  at  the 
same  time,  and  ten  days  before  the  trial.  This  is 
the  most  important  of  our  objections.  We  submit 
that  the  5rth  Geo.  3,  c  6,  when  originally  enacted, 
extended  to  Ireland,  and  gave  to  every  person 
indicted  for  the  treason  of  compassing  or  imagining 
the  death  of  the  sovereign,  the  benefit  of  the  pro- 
visions of  the  7  &  6  W.  3,  c.  3,  and  the  7  Anne,  c.  1 1. 
The  7  &  6  Wm.  3,  gave  the  prisoner  a  copy  of  the 
indit^ment  fire  days  before  trial,  and  by  the  7  Anne 
the  party  accused  was  entitled  to  a  list  of  the  wit- 
nesses to  be  produced  on  the  trial,  and  of  the  jury, 
to  be  delivered  to  him  ten  days  before  tlw  trial. 
There  was  nothing  in  the  57  Geo.  3,  c.  6,  to  shew 
that  Ireland  was  to  be  excluded  from  tis  provisions. 
The  treason  of  compassing  the  death  of  the  sove- 
reign was  originally  defined  by  the  25  Edw.  3. 
The  36  Geo.  3,  c.  7,  was,  with  respect  to  treason, 
both  n  declaratory  and  an  enacting  statute ;  tliere 
were  three  classes  of  treason  provided  for  in  it,  and 
unquestionably  the  treason  of  compassing  thu 
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death  of  the  Kiog,  as  framed  by  the  S5th  Edw.  3, 
was  in  terms  comprised  in  the  S6  Geo.  3.  The 
5tb  section  of  the  36  Geo.  3  gave  the  beaeflts  of 
the  acts  of  William  and  Anne  to  every  person 
accused  of  any  offence  made  or  declared  to-be  high 
treason  by  that  act.  The  provisions  of  the 
36  Geo.  3  were  subsequently  made  perpetual  by 
the  67  Geo.  3  ;  the  2nd  section  of  this  latter  act 
provided  for  a  treason  committed  against  the  per- 
son of  the  sovereign,  and  no  grounds  existed  for 
the  supposition  that  the  legislature  of  that  day  did 
not  intend  to  extend  that  portion  of  the  act  to 
Ireland.  According  to  the  provinons  of  the  86th 
and  57th  Geo.  3,  a  party  tried  for  btgh  treason, 
vhere  the  overt  act  charg^  was  not  one  directed 
againat  the  person  of  the  sover^gn,  became  enti- 
tted  to  the  benefits  conferred  by  the  acta  of  Wil- 
liam and  Anne. ,  The  1 1th  Vio.  c.  12,  after  redting 
that  doubts  vere  entertained  whether  the  provi- 
sions of  the  36  Geo.  3  extended  to  Ireland,  enacts 
that  such  of  the  provisions  of  the  36  Geo.  3  as 
were  not  thereby  repealed,  should  extend  to  Ire- 
Innd.  All  the  provisions  relating  to  attempts 
against  the  person  of  tlie  monarpb  were  repealed 
by  the  11th  Vict.  Unless  the  overt  act  laid  in  the 
indictment  came  within  the  4th  section  of  the 
57  Geo.  3,  a  party  indicted  for  having  levied  war 
against  tlie  Queen  was  entitled  to  the  benefit  of  the 
provisions  of  the  statutes  of  William  and  Anne. 
None  of  the  overt  acts  diarged  amounted  to  a 
direct  attempt  upon  the  life  of  the  sovweign,  as 
indicated  in  the  4th  section  of  the  57  Geo.  3,  and 
therefore,  under  the  terms  of  the  act  itself,  the 
prisoners  are  entitled  to  the  benefits  arising  from 
it.  The  plea  is  good  in  form,  and  comes  within 
the  class  of  those  specified  in  Bac  Ab.  Title, 
Pleading,  as  a  plea  that  the  indictment  should  not 
then  be  proceeded  with ;  it  is  a  plea  in  suspension 
of  the  proceeding  and  was  put  in  at  the  right 
time,  for  the  objection  could  not  be  taken  until 
arraignment  of  the  prisoners,  as  it  was  not  until 
then  that  it  could  be  known  whether  they  would 
be  furnished  with  the  list  ten  days  before  the  trial. 
The  objection  in  Frotft  case  was  of  a  more  formal 
kind,  and  yet  all  the  judges  were  of  opinion  that, 
had  it  been  token  In  due  tim^  the  effect  would 
Iiave  been  to  postpone  the  trial  to  give  dne  time 
for  the  delivery  of  the  lists.  Upon  this  objection 
the  following  authorities  were  referred  to — ThisUe- 
wootPacate  (33  St.  Tr.  683,919);  1  Hale,  108; 
7  Co.  Rep.  10,  b ;  Stoinf$  case  (3  Dyer,  298,  a)  ; 
Wright  V.  Mm-phy  (Jebb  &  B.  .'13)4  RusseH  v. 
Ledsom  (14  M.  &  W.  574).  The  peremptory 
dialtenge  to  the  twenty-first  juror  ought  to  have 
been  allowed.  At  common  law,  in  the  case  of 
treason,  a  prisoner  was  entitled  to  thirty-five 
peremptory  dtallenges ;  and  the  part  of  the  7  &  8 
Wm.  3,  which  was  extended  to  Ireland  by  the  1  & 
2  Geo.  4,  c  24,  recognized  the  right  of  peremptory 
challenge.  The  crown  will  contend  that  tlus  right 
has  been  taken  away  by  the  9  Geo.  4,  c  54i  bat  we 
s*abmit  that  the  treason  sptAen  of  in  that  statute 
was  petty  treason,  an  oflFmce  then  in  existence,  and 
not  high  treason.  The  prisoners  should  have  been 
asked  the  specific  question,  why  sentence  of  death 
should  not  be  passed  on  them.  This  was  an 
essential  port  of  the  record.  Rsje  v.  Geary 


(I  Shower,  132),  and  the  preoedento  are  uniform 

rn  the  subject,  King  v.  Gartide  (4  N.  &  M  33\. 
j».  (3  Mod.  265);  Re*  v.  Roger,  and'oid'. 
(3  Burr.,  1309).  [Perrin.  J.,  referred  tTZ 
Duchess  of  Kingsto^s  case  (20  St.  Tr.  625)  where 
the  words  used  were  "  what  have  yoo  to  riWg 
against  judgment  being  pronounced  upon  you 

AUorneu-General  ^with  him  D,  iyncA)  fw  Ug 
crown. — The  caption  is  the  same  as  ia  S.Grarftcuf 
(11  Cl&F.m),m£^andDwve^,ca,e,kE^ 
a»d  nice  in  error  r.  (A*  Qewa,  oedded  in  1846,^ 
Fogtaijf  in  Error  v,  tho  Qiiwn^  dedded  iu  tbt 
same  year,  end  no  qoesfion  was  raised  ioanrof 
those  cases  as  to  its  validity.  The  captioo  it  mere 
matter  <^  description,  ud  the  ooe  now  ooder 
consideration  oontains  every  necessary  ivmm 
(2  Hawk.  c.  25,  s.  23)}  Bex  v.  lUn/ce  (4  Bun. 
2073).  The  form  of  Uie  commissions  b  Eoglaod 
differs  from  tliose  in  Ireland,  and  the  Eoglishpie. 
cedents  cannot  apply.  The  commiiwHi  ia  Irelioil 
is  to  deliver  the  gaol  generally,  and  ii  levml  as 
well  as  joint.  Before  **  A.  B.  and  others,"  in  [fa^ 
common  form,  is  sufficient,  Leicester  v.  Bajda 
(Plowd.  384).  The  next  objection  tmonoti  ta 
this,  that  no  count  can  now  be  framed  iu 
Ireland  on  which  a  prisoner  can  be  tried  fur 
high  treason.  The  treasons  contoaplsted  io  thn 
indictment  were  not  created  by  the  25tfa  Edir.  3, 
but  were  treasons  at  commou  Uw  (8  lost  69> 
The  25th  £dward  3  merely  declared  what  \k 
common  law  was,  and  did  not  creMs  toy  m 
treason  (2  Hale,  F.  C  189).  The  ijidictmeot 
ccmld  be  framed  without  the  words  coiOni  hmn, 
&c  (1  Hale,  P.  C.  147);  Lord  SlagbrtFt  m: 
(7  St.  Tr.  1217).  The  10  Hen.  7  eiCadg  tlie 
25  Edw.  3  to  Ireland,  and  no  foundatioa  exitu  fur 
the  distinction  between  the  words  "  Uw  mlm,*  u 
applicable  to  England,  and  "this  Usd,"  used  in 
reference  to  Ireland ;  for  the  33  Hm.  8,  io  ipeak- 
ing  of  Ireland,  uses  the  words  **  this  realnf  ind 
Uiis  land"  indiscriminately.  Irdsnd,  by  tKii 
statute^  became  "  the  realm"  of  Ireland.  Tbe 
words  "  within  this  realni,''  or  "  bis  realm,"  tre 
mere  venae,  and  the  ofi'ence  is  committed  vithio 
Ireland.  The  third  objeotion  is  fooaded  on  ike 
assumption,  that  the  36  Goo.  3  wu  oo-atoiHTe 
with  the  25  £dw.  3,  bat  the  former  statute  W 
only  reference  to  sooh  treason  as  from  tbe  tbea 
condition  of  the  times  it  became  necemry  to  pee* 
vent  and  repress;  namely,  immediate  penoul 
attacks  upon  the  sovereign.  A  person  coold  not 
be  charged,  under  tlie  ^th  Edw.  3,  wUli  tr^n 
for  personal  injury  to  the  sovereign.  Tbeorert 
act  in  this  indictment  could  not  be  supported  oodtf 
the  36  Geo.  3 ;  indeed  it  is  not  pretended  thit  ihtt 
statute  ever  applied  to  Ireland.  Tbe  57  Geo.  3 
makes  perpetual  the  operation  of  tbe  36  Geo.  % 
but  we  deny  that  if  an  act  makes  perpetiul  i  tni- 
porary  act,  it  thereby  extends  the  operstioo  of  the 
first  act.  It  is  conceded  that  the  only  portioo  of 
the  36  Geo.  3  whieh  was  made  perpetiul  by  tbe 
57  Geo.  3  waa  the  first  section,  and  can  it  be  ni<l 
that  the  11  Vict.  c.  12,  when  extcndiiig  tbe  nid 
recited  provisions  of  tbe  57  Geo.  3  to  IreUod, 
repealed  the  36  Geo.  3,  c.  31,  Ir.,and  tbe  l&SGeo.4, 
c  24,  Ir.  ?  We  next  submit  that  this  msUerii  not  pro- 
perly, tbe  subject  of  a  plea,  and  should  bxve  1k« 
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left  to  tbe  discretion  <^  the  court.  No  merits 
fluted  in  the  caae,  nor  vas  there  aav  ground  of 
jitrdifaip*  It  is  not  pretended  that  Uie  plea,  or 
(AjectioD,  applies  to  the  five  counts  upon  whidi 
the  prisoners  were  convicted ;  this  is,  in  fact,  a 
writ  of  error,  brought  to  reverse  the  judgment  of 
acquittal  upon  the  only  count  upon  which  there 
va9  an  acquittal.  The  argument  for  the  prisoners, 
as  to  the  nou-allowance  of  the  peremptory  chal< 
leDge*  is  grounded  on  the  assumption,  that  the 
statute  which  expressly  took  away  the  riglit  of 
peremptory  challenge  to  more  than  twenty  iu  Ire- 
]anJ,  WIS  confined  to  eases  of  petty  treason  ;  that 
is  a  fallacy,  for  the  10  &  11  Car.  1,  c.  9,  shews 
tbat  twenty  challenges  only  were  allowed  in  cases 
both  of  high  and  petty  treason.  No  difficulty 
exists  as  to  the  ailccutuMs  the  words  "judgment* 
mi  "  sentence "  are  used  synonymously  in  the 
UGeo.9^%^which  prescribes  thiB  judgment,  and 
tlie  word  '^^xecuUon"  is  not  used;  the  details  are 
coopriMid  io^tbe  word  ''judgment** 

Jan,  16— BLackbdem^  C.J.,  now  delivered 
judgnient^In  tfaeae  .  several  cases  writs  of  error 
have  been  brought  to  revei«e  the  judgment  pro- 
nounced at  a  Kiecial  eesaions  under  a  Commission 
of  Oyer  and  Terminer  for  the  county  of  Tipperary. 
The  errors  which  have  been  argued  are  the  same 
in  all  the  cases,  and  I  shall  consider  them  in  the 
order  in  which  they  have  been  argued.  The  first 
error  assigned  is,  that  the  caption  of  the  indictment 
does  not  shew  with  sufficient  certainty  that  the 
Comnusaioners  before  whom  the  Commission  was 
held  had  authority  to  hold  it.  The  caption  states 
tbat  at  a  Special  Sessions  of  Oyer  and  Terminer 
and  general  gaol  delivery,  before  the  two  Chief 
Jostioes  and  Hr.  Justice  Moor^  nominated  and 
appointed  to  bear  and  determine  all  bvasons,  felo- 
nies &c  and  from  time  to  time  to  deliver  the 
gaols  of  the  county  Xipperary,  by  virtue  of  a  Com- 
inisrioo  of  Oyer  and  Terminer  and  general  gaol 
delivery  directed  to  them  and  others,  it  was  fouud 
aod  presented,  &c.  The  plaintiffs  in  error  contend 
that  this  commission  conferred  only  a  joint  autho- 
rity upon  the  three  justices  named,  and  others,  and 
if  this  were  so  the  objection  would  be  well  founded; 
but,  ia  my  opinion,  that  is  not  the  import  of  the 
caption.  It  contains  two  averments,  each  distinct 
from  and  independent  of  the  other;  one.aver- 
nient  is,  that  the  three  judges  named  were  nomi- 
nated and  appointed  to  hear  and  determine  tlie 
cases ;  and  the  other  is,  that  the  Commission  was 
directed  to  them  and  others.  Elach  of  these  aver- 
ments refers  to  a  different  matter ;  one^  the  direc- 
tion to  all  the  commissionera ;  the  other,  the 
operative  part  of  the  instrument ;  and  so  distinct 
are  thej,  that  the  address  contains  not  the  least 
iDlimatioQ  of  the  contents  of  the  patent  or  of  the 
authority  it  confers.  Both  the  averments  being 
matter  of  record,  the  facts  averred  must  be  taken 
to  be  froe,  nor  is  there  any  reason  why  a  Commis- 
siou  may  not  be  directed  to  many,  with  an  autho- 
rity to  act  severally  as  well  as  jointly.  The  argu- 
ment of  the  plaintifis  in  error  assumed  that  because 
a  commission  was  directed  to  others,  the  statement 
tbnt  the  three  judges  were  nominated  and  ap- 
pointed was  necessarily  false,  but  there  was  no 
contradiction  between  the  two  statements  put  for- 


ward, and  it  was  against  all  right  and  reason  that 
one  should  disprove  the  other,  Doth  standing  upon 
the  aame  aothori^,  and  being  therefore  entitled  to 
the  aame  credit.  Nor  were  the  consequences 
the  assumption  to  be  lightly  regarded.  It  amounted 
to  no  less  than  an  miputation  of  the  officer's 
making  a  false  entry,  and  the  three  judges  acting 
illegally  in  assuming  an  authority  not  conferred 
upon  them  by  virtue  of  the  commission.  There 
was  no  authority  to  warrant  any  such  assumption, 
and  it  also  conflicted  with  the  rule  of  law  which 
maintained  the  regularity  of  judicial  proceedings. 
English  precedents  had  been  referred  to,to  showthat 
the  caption  in  question  differed  from  them  in  form. 
It  should,  however,  be  remembered,  tbat  the  cap- 
tion was  only  the  minute  or  record  of  the  pro- 
ceedinffs  under  the  commission ;  and  as  the  con- 
tents in  such  commissions  varied  in  many  particu- 
lars, according  to  circumstanoes,  so  must  the  form 
of  the  csption.  The  precedents  in  England  shew 
that  the  form  of  the  commissions  there  difEet  from 
those  in  Ireland,  and  we  have  judicial  knowledge 
that  the  commissions  for  the  circuits  in  Ireland  are 
joint  and  several.  I  have  liad  a  search  made  for 
commissions  in  the  Hanaper  Office,  and  except  in 
commissions  for  counties  of  cities  and  towns,  in 
which  there  is  a  quorum  clause,  all  the  commissions 
of  Oyer  and  Terminer  are  joint  and  several,  and 
embrace  their  execution  by  one,  two,  or  any  num- 
ber of  the  judges.  I  have  also  had  a  search  made 
in  this  court  for  captions  of  indictments  returned 
by  writs  of  error  and  certiorari ;  and  though  in  a 
great  many  cases  the  objection  assigned  here  does  nut 
exist,  yet  there  are  sixteen  precedents  in  certiorari 
returns,  and  within  a  very  diort  time  eiglit  exactly 
aimilar  captions  of  iodictments  have  been  returned 
upon  writs  ot  error,  and  in  none  of  them  was 
this  objection  ever  alleged.  For  these  reasons, 
I  am  of  opinion,  that  these  captions  are  not  erro- 
neous. As  I  am  the  legal  depositary  of  this  com- 
mission, I  think  it  not  improbable,  that  if  I  were 
silent  on  this  point,  it  might  be  supposed  that  these 
captions  were  not  upheld  by  reason  and  argument. 
I  think  it  right  to  say,  that  any  one  or  more  of  the 
judges  are  expressly  authorized  to  execute  the 
commission,  and  that  there  is  no  foundation,  iu 
fact,  for  the  objection  tbat  the  court  below  l>ad  no 
Jurisdiction.  The  second  objection  is,  that  it  is 
nut,  and  never  was,  high  treason  to  levy  w»r 
against  the  sovereign  of  these  realms  in  Ireland. 
As  I  entirely  dissent  from  this  position,  and  the 
grounds  upon  which  it  is  rested,  I  shall  not  dwell 
on  the  answer  suggested  by  the  numerous  prece- 
dents of  indictments  in  Ireland,  in  which  convic- 
tions have  been  had,  aod  which  contained  counts 
for  levying  war ;  nor  shall  I  do  more  than  express 
my  concurrence  in  the  position,  that  this  was  trea- 
son at  common  law,  of  which  the  25  Ed.  3  was 
only  declaratory.  I  couie,  therefore,  at  once  to 
consider  the  proposition,  whether  the  25  Ed.  3 
became  the  law  of  Ireland  by  the  10  Hen.  7.  That, 
Poyning's  act  made  the  25  Ed.  3  the  law  of  Ireland, 
in  respect  to  the  treason  of  compassing  the  death  of 
the  sovereign,  is  admitted ;  but  it  is  denied  thut 
the  offence  of  levying  war  became  treason  in  Ire- 
laud,  because  it  is  said  wo  must  read  the  words 
"  in  this  realm,"  as  they  were  use^  iu  Poyning's 
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Act,  as  meaniag  England,  then  the  only  realm  of 
the  King.  But  what  would  be  the  use  or  meaning 
of  enacting  by  an  Irish  statute  that  that  should  be 
treason  in  England  which  was  and  had  been  always 
80  by  the  common  law,  or  at  all  events  fVom  the 
reign  of  Ed.  3.  If  these  words  cannot,  therefore, 
be  undentood  to  mean  England,  without  leading 
to  the  most  absurd  conclusion,  I  can  see  no  reason 
why  they  should  not  be  understood  to  mean  Ire- 
land, as  the  king's  realm  or  territory.  That  such  fs 
the  effect  of  .Poyning's  Act,  is  established  by  the 
authority  referred  to  by  my  brother  Perrin  in  Colce 
Liu  141  b. ;  and  to  the  same  efkct  is  a  passage  from 
1  Hale,  147,  which  refers  to  the  statute  of  Edw.  3 
as  one  of  the  affirmative  acts  introduced  into  Ire- 
land. That  this  is  the  meaning  and  effect  of  the 
statute  is  obvious,  from  its  language.  After  reciting 
that  there  are  divers  good  and  profitable  statutes 
made  within  the  realm  of  England,  &&,  it  enacts 
that  alt  the  statutes  made  within  the  swd  realm 
shall  from  henceforth  be  deemed  good  and  effectual 
in  law,  and  be  used  and  executed  in  this  land  of 
Ireland  iu  all  points,  and  at  all  times,  according  to 
the  tenor  and  effect  of  the  same.  This  language 
makes  it  impossible  to  doubt  that  the  same  o&nces 
which  would  be  treason  in  England  would  be  trea- 
son if  committed  in  Ireland.  But  if  any  doubt  re- 
mained, it  was  removed  by  the  5  Geo.  3,  c  21,  which 
enacts  that  any  persoa  indicted  in  Ireland  under 
25  Ed.  3,  should  have  a  copy  of  the  indietment 
and  counsel  assigned  to  him.  This  recognises  and 
acts  upon  the  liability  of  any  party  to  be  indicted 
in  Ireland  fot>  anv  of  the  offences  committed  here, 
which  were  made  treason  by  that  act,  and  must 
Include  the  levying  of  war.  For  these  reasons, 
the  second  ground  of  error  Is  utterly  insupportable. 
The  next  ground  of  error  it  the  disallowance  of 
the  plea.  This  indictment  oontaina  six  counts. 
The  first  five  are  for  levying  war  against  the 
Queen ;  and  the  6th  for  compassing  the  death  of 
her  Majesty,  and  sets  forth  various  overt  acts,  all 
of  levyiug  war,  or  conspiring  to  levy  war ;  and  the 
iirst  two  averments  are,  that  the  purpose  was  to 
put  our  lady  the  Queen  to  death.  The  plea  of 
William  Smith  O'Brien  to  this  count  alleges  that 
the  prisoner  should  not  be  compelled  to  answer  the 
indictment,  because  he  is  thereby  indicted  for  com- 
passing, imagining,  and  intending  to  put  our  lady 
the  Queen  to  death,  and  that  by  the  statutable 
enactment,  every  person  indicted  for  compassing 
death  or  destruction  to  our  lady  the  Queen  is  enti- 
tled to  have  delivered  to  him,  ten  days  before  his 
trial,  a  copy  of  the  indictment,  and  at  the  same 
time  a  list  of  the  witnesses  to  he  produced  upon 
the  trial,  mentioning  their  names,  professions,  and 
places  of  abode.  The  plea  then  avers  that  the 
indictment  was  found  on  tlie  21st  of  September, 
and  on  that  day  a  copy  of  the  indictment  was  deli- 
vered to  him  in  open  court,  but  ttiat  no  list  of 
witnesses  was  delivered  to  him,  and  that  ten  days 
had  not  elapsed  since  the  indictment  was  so  deli- 
vered. It  concludes  with  a  verification,  and  prays 
judgment  that  lie  may  not  now  be  compelled  to 
answer  the  indictment.  The  plea  is  the  same  in 
the  case  of  Meagher  in  error  v.  the  Queen,  with 
the  addition  of  an  allegation  that  he  ought  to 
have  been  given,  and  was  not  giveD,  a  copy  of  the 


panel  of  the  Jury.  The  pleas  in  tiw  otlicr  met 
are,  that  by  an  Act  of  Parliam«it  psaed  in 
seventh  year  of  Queen  Anne,  it  vu  enftctei  i 
that  when  any  one  should  be  indicted  for  tmrf, 
treason,  a  list  of  witnesses  and  of  the  jury 
should  be  delivered  to  him,  togeOier  with  a  cost  of  ' 
the  indictment,  ten  days  before  hewas  eslleiooto  i 
plead,  and  that  no  such  lists  were  ihmiihBd  to  tbeni. 
The  commencement  andconehuion  of  all  tbeplen  tn 
the  same.  The  Attorney  Oeneral  denuned  to  all 
and  that  demurrer  was  allowed.  On  the  form  of 
these  pleas  there  has  been  much  conttarenj;  tfat 
crown  counsel  have  strongly  insisted  tiiat  the  mitter 
of  them  was  a  ground  of  motion  and  not  pleg,  j 
feel  myself  bound  to  consider  what  are  the  ndnKritt 
of  the  case  made  by  the  plea — that  is,  vheQwr  the 
prisoners  were  entitled  to  be  furnished  wiUi  a  eopj 
of  the  indictment  and  a  list  of  the  witaesKs  ten 
before  being  called  on  to  plead,  or  whether  thtj 
were  entitled  to  the  benefits  whldi  paitin  iadidcd 
for  high  treason  have  under  the  7  ft  6  W.  7. 
The  counsel  for  the  plaintifik  In  error  oontoid  thit 
by  the  57th  Geo.  3,  cap.  6,  sec  7,  tbev  are  rat^  to 
these  benefits,  this  act  being  turepealed,  lad  in  fine 
in  Ireland.  Onthe part oftbe Crown itlinimtedtlat 
this  section  of  the  act  does  not  extend  to  Iidand 
The  counsel  for  the  plaintifib  in  error  in  the  mood 
place  contend  that  even  though  this  section  of  the 
act  of  57th  Geo.  3,  did  not  origmally  extend  to  ln> 
land,  yet  that  under  the  provisions  of  the  Itth  Vit. 
cap.  12,  it  is  now  i>ecome  the  law.  The  coDoid 
for  the  Crown  insist  that  were  the  effectof  the  llth 
Vic  c.  12,  such  as  is  contended,  the  present  hi- 
dictments  are  not  so  framed  as  that  the  pUiDtifi  in 
error  can  take  any  advantage  from  it.  Tboe  are 
the  three  propositions  which  I  now  proceed  to  con- 
sider. It  becomes  necessary  to  refer  totbeitateof 
the  law  both  in  England  and  Ireland  when  the* 
diflbrent  statntes  were  passed.  The  SSthEdvi^ 
dedared  it  to  be  treason  to  compass  tbedeith  oftbt 
sovereign,  and  it  was  always  held  to  iodode  notorif 
direct  attempts  against  the  person  of  the  tDooai^ 
but  also  designs  to  subvert  his  power  and  antboritT, 
the  accomplishment  of  which  wonld  natorall;  ^ 
his  life  in  peril ;  both  were  equallv  de^^  ^oa 
the  person,  and  equally  treason.  The  Eoglbh  tn, 
the  7th  and  8th  Wm.  3,  cap.  8,  made  it  neeonrj 
to  prove  the  overt  act  by  two  witnesses,  andeotitW 
the  accused  to  a  copy  of  the  indictment  fire  dijt 
before  trial,  and  to  have  connsd  aangned  for  Im  I 
defence.  The  statute  of  7  Anne,  c.  11,  Eng-enlitbd 
persons  charged  with  treason  to  a  copy  of  the  indict- 
ment and  lists  of  the  witnesses  and  jurors  ten  i»n 
before  trial.  This  latter  act  was  not  adopted  h^u; 
act  of  the  Irish  parliament,  imd  in  laet,  tht  osljia 
passed  in  Ireland  before  tiie  Union  m  refereooe  to 
treasons  was  the  5th  Geo.  3,  cap.  21,  entitled,  In 
act  for  the  better  regulating  of  trials  incnsnoflij^ 
treason,"  and  by  which  every  person  dmjed  t ith 
that  offence  was  entitled  to  acopyoftheisdictmeot 
five  days  before  trial,  and  to  have  connsel  saigned 
him.  The  next  statute  is  the  English  act  of  the  36 
Geo.  3,  cap.  7,  entitled  "  an  act  for  the  nifelj  anJ 
protection  of  his  Majesty's  person  and  goverament 
against  treasonable  practices  and  attempts."  IK' 
provisions  of  the  first  section  of  this  ict  have  nu; 
been  particulariy  referred  t^,  and  I  will  tiiefefun 
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only  observe  that  they  vere,  as  to  some  treasons, 
declaratorj,  and  as  to  others,  enactlve ;  that  the 
treasons  it  deals  with  are  divisible  into  two  distinct 
classes,  one  relating  to  treasons  agiunst  the  person 
of  Geo.  3,  and  of  his  heirs,  the  other  to  attempts 
against  his  government.  The  act  was  only  tempo- 
rary, to  continne  for  the  life  of  the  king,  and  until 
the  end  of  the  session  of  parliament  nWt  after  his 
decease;  and  though  the  offences  thereby  made 
treason  would  have  that  character,  whether  oom- 
mitted  within  the  realm  or  without,  yet  the  penont 
charged  with  them  were  only  trWile  by  ooorts  of 
competent  jurisdiction  in  England.  The  9th  secdon 
provided  that  every  person  accused  of  offences  which 
were  declared  to  be  treasons  by  its  provisions,  should 
be  entitled  to  the  benefit  of  the  acts  of  William  and 
Anne.  The  39th  and  40th  Geo.  3,  cap.  93,  enacted, 
that  when  the  overt  act  was  the  assassination  of  die 
monarch  or  a  direct  attempt  against  hts  person,  the 
party  charged  should  be  tried  as  in  a  case  of  murder. 
Then  came  the  67th  Geo.  3,  cap-  6,  entitled,  »*  an 
act  to  make  perpetual  certain  provisions  of  the  ^th 
Geo.  3,  and  to  provide  for  the  safety  and  preserva- 
tioa  of  his  royal  highnns  the  Prince  Regent  against 
treaflonable  practices  and  attempts."  The  4th  sect 
of  this  act  provided  that  persons  charged  with  trea- 
sons, not  directed  against  the  life  of  Uie  sovereigD, 
should  be  entitled  to  the  benefit  of  the  provinons  of 
the  statutes  of  William  and  Anne.  Now  it  was 
obvious  that  this  4th  section  had  reference  to  persons 
who  might  be  indicted  after  its  provisions  should 
commence  to  operate,  namely,  at  the  end  of  the 
session  of  parliament  next  aner  the  demise  of  the' 
then  George  the  Third.  The  question,  therefore,  is 
could  an  indictment,  after  the  passing  of  this  act, 
be  maiDtaioed  in  Ireland  for  any  of  the  offences 
that  were  made  treason  by  the  36th  Geo.  3.  It 
is  contended  that  Ireland  is  included,  because  it  is 
not  expressly  excluded  by  the  enactment  in  the  first 
section  of  the  act-  However  general  the  words  of 
an  act  may  be,  the  object  and  nature  of  its  enact- 
ments may  make  it  necessarv  to  construe  them  in  a 
restricted  sense,  and  to  hold  that  it  could  not  have 
been  intended  that  the  act  should  operate  according 
to  its  yetj  letter.  We  must  therefore  see  whether 
it  was  or  could  have  been  intended  to  include  Ire- 
land within  the  operation  of  the  first  section. 
Whatever  be  the  value  of  the  omission  of  words  of 
express  exclusion,  it  is  certain  that  the  statute  does 
not  contain  any  indication  of  an  intention  to  extend 
it  to  this  country,  or  to  confer  any  power,  which 
the  36th  Geo.  3  would  not  have  conferred,  had  it 
been  perpetual  ab  initio.  Indeed,  I  cannot  recon- 
cile with  the  plain  meaning  of  the  words,  "  continue 
and  perpetuate,"  any  other  idea  than  that  the  law 
as  it  thai  stood  should  so  continue.  Until  the  ex- 
piration of  the  36  Geo.  3,  the  57  Geo.  3  could  have 
no  practical  effect  in  Eneland.  Was  it,  then,  to 
bare  practical  effect  in  Ireland?  There  was  no- 
thing in  the  act  to  warrant  the  assumption  that  it 
was  to  have  a  different  period  for  its  commence- 
ineot  in  Ireland  than  it  had  in  Eugland.  then, 
its  effect  was  to  take  place  in  both  countries  at  one 
and  the  same  time — that  was,  at  the  end  of  the 
session  of  Parliament  next  after  the  decease  of  the 
then  king — the  postponement  was  utterly  incoo- 
msteot  with  the  alleged  intention  to  assimilate  the 


law  and  practice  in  the  two  countries,  for  they 
would  remain  in  the  meantime  as  dissimilar  as  they 
had  always  been.  Indeed,  if  any  such  assimilation 
was  intended,  I  cannot  conceive  any  rational  object 
for  deferring  in  Ireland  the  operation  of  the  provi- 
sions already  in  force  io  England  for  the  preserva- 
tion of  the  person  of  the  king,  for  the  period  during 
which  the  postponement  most  necessarily  take 
place.  Tlie  construction  sought  to  be  put  on  this 
statute  is  opposed  by  the  feet,  that  the  provisions 
of  the  36th  Geo.  8  are  penal  in  the  highest  degree^ 
and  caoDOt  be  extended  by  eonstrnetion,  for  a  penal 
law  must  be  construed  strictly  both  as  to  Its  spirit 
and  letter.  Fletcher  v.  Lord  Sandes,  (3  Bing.  580.) 
Great  stress  was  laid  by  counsel  for  the  prisoners 
upon  the  redtal  in  the  1  Ith  sect,  which  shewed 
that  doubts  were  entertained  whether  the  provisions 
of  the  36  Geo.  3,  made  perpetual  by  the  57  Geo.  3, 
extended  to  Ireland.  Those  doubts  do  not  relate 
to  the  4th  section  of  that  act,  or  as  to  whether  a 
person  indicted  in  Ireland  was  entitled  to  the 
benefit  of  the  statutes  of  William  and  Anne ;  it 
is  argued  that  the  expression  of  those  doubts  as 
to  the  1st  section,  and  the  omission  as  to  the 
4th  section  shew  there  is  no  doubt  that  the  latter 
section  extended  to  Ireland.  This  assumption  is 
perfectly  arbitrary,  and  might,  with  equal  reason, 
be  met  by  the  crown  with  as  positive  an  assertion, 
that  there  was  no  doubt  on  the  subject,  and  that 
the  4tb  section  did  not  extend  to  Ireland ;  but  we 
have  what  is  decisive  of  the  matter.  The  1  &  2 
George  4,  c.  24,  an  act  conversant  with  trials  for 
high  treason  in  Ireland,  commences  by  reciting  two 
of  the  provisions  of  the  7th  Wm.  3,  c.  3,  the  first 
requiring  two  witnesses  to  prove  each  overt  act  of 
treason ;  and  the  other,  that  no  person  should  be 
indicted  unless  the  indictment  was  found  within 
three  years  after  the  treason  was  committed.  It 
then  recites  that  these  provisions  had  not  previously 
extended  to  Ireland,  and  that  it  was  expedient  that 
they  should.  This  was  a  direct  contradiction  to 
the  assertion  that  the  statute  of  William  had  been 
extended  to  Ireland  by  the  57th  Geo.  3,  c.  6. 
These  various  reasons  have  induced  me  to  come  to 
the  conclusion,  that  the  1st  aud  4th  sections  of  the 
57th  Geo.  3,  c.  8,  do  not  extend  to  Ireland.  I  now 
proceed  to  consider  tlie  argument  raised  in  support 
of  the  plea  founded  on  the  provisions  of  the  act 
of  the  1 1th  Vic  c.  12.  The  first  section  of  this 
act  repeals  all  the  provisions  of  the  36  Geo.  3,  atid 
of  the  67th  Geo.  iJ,  save  those  which  it  enume- 
rates, end  wliich  were  all  before  set  forth  in  the 
recital  of  the  36th  Geo.  3.  What  the  recited  pro- 
visions of  the  36th  Geo.  3  not  thereby  repealed 
were,  there  is  not  the  least  difficulty  in  ascertain- 
ing ;  for  it  is  plain  that  they  were  those  which 
reliUed  to  the  oompasnng  or  intending  the  death  or 
destruction,  or  any  bodily  harm  tending  thereunto^ 
the  maiming,  wounding,  imprisonment,  or  restraint 
of  the  heirs  or  successors  of  Kuig  George  8.  These 
were  the  recited  provisions,  and  the  only  recited 
provisions  of  the  act  of  the  36th  Geo.  3,  which 
that  of  the  57th  Geo.  9,  c.  6,  made  perpetual,  and 
of  necessity  they  were  the  only  provisions  which, 
by  the  second  section,  were  to  be  made  law  in  Ire- 
land. But  it  has  been  argued,  that  though  the 
second  sectioD  did  not  iu  terms  refer  to  the  fourth 
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section  of  the  57th  Geo.  3,  c.  6,  yet  that  that  fec- 
tioD  was  not  repealed  b;  the  lltfa  Vic.  cl'i,  but 
was  included  in  the  exceptions,  and  was  therefore 
still  in  force,  and  available  to  persons  who  might ; 
be  indicted  in  England,  and  hence  it  was  inferred 
that  it  was  also  in  force  in  Ireland.  Now,  assuming 
that  the  4th  section  of  the  57th  Geo.  3,  c.  6,  wa« 
included  in  the  exceptions,  the  consequence  was 
not  that  it  was  to  be  in  force  in  Ireland,  but  only 
that  the  Inw  in  that  respect  was  to  remain  un- 
changed, and  that  the  4th  section  should  con- 
tinue, as  it  had  previously  been,  the  law  of  Eng- 
land ;  any  other  construction  would  be  repugnant 
to  the  language  and  intentioo  of  the  legislature. 
It  has  been  argued,  on  the  part  of  the  plaintifih  in 
error,  that  if  this  4th  section  of  the  57th  Geo.  3, 
c  6,  did  not  extend  to  Ireland,  persons  indicted  under 
the  Uth  Vic.  c.  12,  for  any  of  the  treasons  against 
the  person  of  the  sovereign,  could  not  have  the 
benefit  of  the  Irish  statutes,  and  must  be  sentenced, 
on  conviction,  to  undergo  the  barbarous  puuish- 
roent  of  treason  under  the  common  law.  I  cannot 
adopt  this  view  of  the  case  as  affording  ground  for 
questioning  the  conclusion  to  which  I  have  arrived, 
as  the  just  result  arising  from  a  great  number  of 
considerations.  But  though,  from  the  terms  of  the 
6th  Geo.  3,  c  31,  there  might  be  some  question 
whether  a  person  so  indicted  should  have  the 
benefit  of  its  provisions,  I  still  think  he  would  be 
entiaed  to  the  benefit  of  the  I  &  2  Geo.  4,  c.  54, 
I  now  come  to  consider  the  position  contended  for 
by  the  crown—^d,  I  thinlE,  tuccfflsfiilly— 4hateveo 
though  persons  indicted  under  the  Uth  Vic  c.  li, 
would  be  entitled  to  the  benefit  of  the  English 
statutes,  the  plaintifik  in  error  here  could  not  be  so, 
the  indictments  not  containing  any  overt  acts  of 
personal  violence.  I  have  already  stated  that  the 
36  Geo.  3,  c.  7,  appears  to  me  to  refer  to  two  dis- 
tinct classes  of  treason,  the  one  having  for  its 
object  the  protection  of  the  person  of  the  sovereign, 
the  other  the  preservation  of  his  authority  and 
government ;  and  I  think  these  two  classes  are 
unequivocally  recognised  and  distinguished  by  the 
Uth  Vic.  a  12,  which,  after  a  full  recital  of  all  the 
treasons  made  or  declared  by  the  36th  Geo.  3,  c.  7, 
sets  out  in  the  preamble  that  its  olnect  was  to  repeal 
such  of  the  provisions  so  redted  as  did  not  relate 
to  offences  against  the  person  of  the  sovereign. 
This  is  a  plain  declaraUon  that  some  of  diem  do, 
and  some  do  not,  relate  to  offences  against  the 
fterson  of  the  sovereign.  The  enactments  are  in 
exact  conformity  with  the  preamble ;  1  have,  there- 
fore, come,  to  the  conclusion,  that  though  now,  as 
before  the  act,  the  charge  of  compassing  the 
death  of  the  sovereign  might  bo  sustained  under 
the  25th  Edw.  3,  by  any  overt  act  against 
her  imperial  authority,  as  well  as  against  her  per- 
son, yet  that  the  1  Ith  Vic.  c.  12,  was  confined  to  the 
latter  species  of  treason,  and  that,  as  this  indict- 
ment is  framed,  it  cannot  be  considered  as  founded 
on  its  provisions.  For  these  reasons,  I  consider 
the  demurrer  to  these  pleas  to  have  been  properly 
allowed.  The  next  error  assigned  is  for  the  r^ee- 
tiou  of  the  prisoners*  peremptory  challenge  after 
having  challenged  twenty.  Counsel  for  tlie  crown 
insist  that  by  the  9  Geo.  4,  c.54,  the  right  of  challenge 
is  limited  to  twenty ;  and,  upon  the  other  huod. 


Counsel  for  the  prisoner  in^  that  onHer  the  wordi 
'*  or  any  other  felony,*  the  right  of  challenge  ii  m 
so  limited.   If  that  were  the  inteotioQ  of  the  lesii. 
I  lature,  the  use  of  the  word  "  treasoa"  would  bte 
been  superfluous ;  for,  according  to  this  a^mm 
petty  treason,  as  a  felony,  would  be  iodadtj 
among  other  felonies.   I  have  looked  over  t  p^it 
number  of  statutes  in  order  to  ascertain  the  Ktite 
in  which  the  word  *'  treason"  is  used  and  vajg. 
stood,  and  I  find  that  the  word,  atandii^  bj  ;tid( 
has  invariably  been  used  to  signify  high  treasoo.  I 
have  not  discovered  one  where  it  meant  petii 
treason  where  the  word  "  high**  was  not  added  lo 
it ;  but  I  have  met  many  cases  where  tviii 
** treason"  and  "high  treason*  vere  oMfertltile 
terms.   The  very  act  before  us,  die  Uth  Vic.  c.  li; 
in  the  seventh  section  uses  the  word  **tresKRi*a 
describing  high  treason  no  less  thsn  three  tioK)- 
and  the  6th  section  quotes  the  statute  of  EiIt.  ^ 
and  uses  the  same  word.   But  if  a  certain  tot 
the  exposition  of  the  word  was  required,  the  ^ 
and  Uth  sections  of  this  act  ase  the  word  *'ticasaii' 
in  its  strongest  sense.     I  have  only  furtliK  to 
remark,  that  the  act  9  Geo.  4,  c.  54,  did  not  ma^ 
duce  for  the  first  time  this  restriction  of  perem|itatj 
challenge.     It  had  existed  from  the  time  ^ 
Charles  1.  So  far,  therefore,  as  regards  that  ohm- 
tion,  I  think  there  is  no  ground  of  errw. 
last  error  assigned  is  the  aUocutus.  It  is  oj^ccted 
that  it  was  demanded  of  the  prisoner  irbeUier  be 
had  anything  to  say  why  jodginent  should  not  be 
pronounced  against  him ;  and  it  is  contended  thitit 
should  have  been  added  judgment  of  deaib,' or  j 
judgment  "and  execution.'*    Sevml  precedeoti  | 
have  been  cited  where  these  termi  are  mod,  but 
none  where  judgment  in  the  present  fiira  7u  held  i 
to  be  void.   It  is  said  the  prisoner  mut  hive  u 
opportunity  afforded  him  of  moving  ia  arrest  of 
judgment;  when  he  is  called  upon  to  stale ihy 
judgment  should  not  be  passed  upon  him,  tbt 
opportunity  is  certainly  afforded  him.  Thejndg-  i 
meot  here  is  that  prescribed  by  the  54  Geo.  3,  c.  146,  | 
which  does  not  use  the  word  "  execaticn,'  vA 
uses  the  word  "sentence"  as  synoaymouf  viih 
judgment.  In  the  word  "judgment"  are  con^irised  i 
all  the  details  which  are  to  constitute  the  sentoiK  { 
however,  preoedeats  and  authorities  arerequitd  , 
to  warrant  the  present  form,  ihtj  sre  abundiDt  ! 
Id  4th  Blackstone,  c.  29,  It  is  said,  "  When  verdict 
is  found,  the  prisoner  shall  be  asked  why  jodgDHi  , 
should  not  be  awarded  against  him.*  In  tbeaatS  . 
the  King  V.  Royce  (4th  Burr.  2073),  tbe  prisoner lu 
asked  why  judgment  should  notlw  prououuced 
sentence  awarded  against  hiin.   The  casts  ciiiJ  | 
from  3  Mod.  265  were  cases  in  which  ibere  w 
allocutus  at  all ;  in  the  former  cases,  itw  errur 
assigned  was,  that  the  prisoner  was  not  ad^ed  wliil 
be  had  to  say  why  judgmeut  should  not  begiVei 
against  him.  For  these  several  reasons  I  (hint  tioe 
causes  of  error  should  be  disallowed. 

CaAMrTON,  J.,  expressed  his  full  coneirteQce  io 
the  judgment  of  the  court,  except  as  to  tbe  Tew|)' 
tion  of  the  plea,  being  of  opinion  thai  the  sohiwi 
matter  of  it  should  have  been  disposed  on  no- 
tion, and  not  reodved  us  a  plea  to  tbe  iudidiDeni. 

Pekbis  and  Moobe,  JJ,  expressed  Iheir  eat  w 
concurrence.  Emri  ortrm,  * 
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ROLLS  COURT. 
O'CoHKOK  V.  Mai^ne. — Feb.  12. 
PtttctuM — Receiver— Security. 
Where  tke  rental  oflmide,  ovet  fdUcAa  receiver  hoe 
beem  appoSnted  i*  cotuidertMet  he  will  be  per- 
mitted to  divide  Aw  teeutity  atnonget  several,  and 
the  entire  sum  in  wAicft  the  sureties  ffuatifyf  need 
not  exrxed  double  the  rental. 
This  was  aD  application  on  behalf  of  the  re- 
ceiver in  this  cause,  that  he  might  give  security  to 
the  amount  of  £22,000 — being  more  than  two  years 
gross  rental  of  the  lands  over  which  he  had  been 
appointed— -in  the  following  manner  ;  himself  in  the 
sum  of  £22,000,  Sir  H.  C.  Coote,  in  the  sum  of 
illjOOO,  Colonel  F.  P.  Dnnne^  in  the  sum  of 
£5,500,  and  H.  P.  Pigott,  in  the  sum  of  £5,500, 
making  together,  £22,000. 

itfr.  ISerkely,  for  the  motion — where  the  rental 
ia  small,  it  is  the  practice  to  require  each  of  the 
Eureties  to  qualify  in  double  the  amount  of  the 
yearly  rent ;  bAt  when  the  rental  is  considerable,  as 
in  the  present  case,  the  receiver  is  permitted  to  give 
security  by  several  persons,  and  the  gross  amount  of 
all  taken  together  need  not  exceed  double  the 
yearly  rental ;  Houlditth  v.  Marquis  of  Donegal, 
(3  L.  Rec  N.  S.  65),  and  the  case  of  Lord  Kingston, 
mentioned  in  the  argument  in  that  case.  Siace  the 
new  general  orders,  a  receiver  cannot  have  more 
than  one  year's  rent  in  his  hands,  therefore  the 
parties  would  be  perfectly  secure. 

Mr.  h^m^t  contra — Mr.  Lestrange,  the  other 
candidate  fbrtiie  situation  of  receiver  in  this  cause, 
is  prepared  to  give  security  according  to  the  usual 
practice  of  the  court,  which  should  not  be  departed 
from  to  bis  prejudice,  for  if  the  receiver  appointed 
is  not  prepared  to  give  security,  Mr.  Lestrange 
irould  be  appointed  in  his  place.  The  security 
should  be  by  two  persons,  each  bound  in  every 
portion  of  the  entire  sum. 

M&STEB  OF  TBS  Roixs. — The  authority  which 
has  been  cited  is  an  express  decision  on  the  point, 
I  will  therefore  make  the  order  in  the  terms  of  the 
notice. 


SHEKX.OCK  V.  Roe. — March  3. 

Fund  in  Court — Title  of  Landlord  to,  afUr  Reco- 
very inf  him  in  Ejectment. 

Ormshjf  moved  that  the  fond  in  court  to  the  credit 
of  the  cause  might  be  applied  in  payment  of 
the  ureara  of  rent  due  to  the  head  hrndkud.  The 
ioterert  io  the  lands  has  been  evicted  fiw  non- 
payment of  rent,  and  the  fund  in  court  being  the 
produce  of  these  lands,  the  landlord  is  entitlM  to 
have  aarae  applied  io  payment  of  the  arrears.  In 
the  case  otEUioU  v.  Elliott,  (1  Ir.  Jur.  165),  in  the 
Kxcheqner,  an  order  was  made  sunllar  to  Uiat 
which  is  now  sooghU 

Masteii  of  thb  RoLi^. — I  think  the  practice, 
as  established  by  the  case  in  the  Court  of  Exche- 
quer, is  correct;  bendes,  the  landlord  is  entitled 
to  sue  the  tenant  for  all  arrean  doe  after  the  date 
of  the  deaise. 

JfoffOM  graiUei, 


J^arch  6. 

The  Attornet-Gererai.  at.  the  relation  of 
F.  Jackson  akd  others  v.  the  Cokpokatior 
or  DuBUN. 

JtijusKtion — Corporation  of  JhAUn — Pipe-water 
Rate. 

In  the  year  1837,  the  Corporation  of  the  City  of 
Dublin  issued  debentures,  charged  upon  the  sur- 
plus pipe-water  revenue,  and  which  recited,  that 
by  a  decree  pronoun^  in  1831,  it  had  been 
declared,  that  the  surplus  pipe-water  revenue  was 
the  property  of  the  corportUion.  In  1849,  on 
information  was  filed,  and  upon  motion  fxr  an 
injunction  to  restrain  the  corporation  from  ap- 
plying the  pipe-water  rate  in  mwment  of  the 
interest  upon  said  debentures — Seul,  that  tn  Me 
absence  of  the  majority  of  debenture  htdders  this 
application  must  be  refused ;  for,  even  though 
such  payment  was  a  misapplication  of  the  fund, 
the  injunction  ought  not  be  granted  till  the 
hearing  of  the  cause,  when  the  court  could  do 
justice  to  the  debenture  holders,  by  directing  pay- 
ment of  their  demands  out  of  the  private  funds 
of  the  corporation. 

Upon  applications  Jor  injunctions,  the  court  will 
take  into  consideration  the  balance  of  inconve- 
nience; and,  even  though  the  act  sought  to  be 
restrained  is  one  which  should  not  be  done,  if  the 
granting  <^  the  injunction  would  be  attended  with 
tneanvenience  or  injustice  to  third  parties,  fAe 
SRoA'on  wilt  be  reused. 

Semble — That  the  entire  jame-water  rate,  levied 
undei-  the  l&th  and  \6th  Geo.  3,  c.  24,  is  held  by 
the  Corporation  of  the  CityofDuHin  upon  trust, 
and  no  part  thereof  is  the  private  preperty  of  the 
corporation. 

In  this  case,  the  information  stated,  that  previous 
to  the  passing  of  the  15th  and  16th  Geo.  3,  the 
corporation  was  in  the  habit  of  supplying  water  to 
the  inhabitants  of  the  city  of  Dublin ;  it  then 
stated  the  provisions  of  that  act,  by  which  the  cor- 
poration was  empowered  to  borrow  mmey  upon 
the  security  of  the  rates,  and  which  are  suffidently 
set  forth  in  the  judgment  of  the  court;  also  the 
43rd  Geo.  3,  called  the  Metal  Main  Act,  wbidi 
enabled  the  corporation  to  raise  further  sums,  and 
which  recited  tlie  debt  created  under  the  provi- 
sions of  the  first-mentioned  act,  and  that  the  cor- 
poratlon  were  bound  to  apply  a  sum  of  £2,000 
annually  in  discharge  of  same.  The  information 
then  stated  that  the  funds  had  been  applied  to 
other  purposes,  in  violation  of  the  trusts  upon 
which  they  were  held,  and  various  facts  rannected 
with  proceedings  taken  against  the  corporation  on 
account  of  this  misapplication  were  then  set  forth, 
and  the  Master's  report  made  in  the  year  1 830,  by 
which  it  appeared  that  up  to  the  ^ear  1825,  the 
sum  of  £74,500  had  been  misapplied.  That  in 
the  year  1831,  a  decree  was  pronounced,  by  which 
tlie  corporation  was  directed,  within  six  months,  to 
pay  off  this  sum  of  £74,500.  and  cause  the  deben- 
tures, upon  tlie  security  of  whiuh  said  sum  hnd 
been  raised,  to  be  discharged,  and  that  no  further 
sums  should  be  levied  under  the  last-mentioned 
act.    That  this  decree  was  confirmed  on  a]ipeal — 
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that  new  debentures  were  issued  by  the  corpora- 
tion, ooder  the  15th  and  I6th  G«o.  3,  to  the 
unount  of  £74,500,  and  which  the  holders  of  the 
debentures  issued  under  the  Metal  Main  Act 
(43  Geo.  3)  accepted  in  excbauge  for  those  whidi 
they  held.  The  information  then  charged,  that 
such  was  not  a  proper  application  of  the  pipe-water 
tax,  for  that  the  sum  directed  to  be  paid  by  the 
decree  should  be  discharged  out  of  the  private 
funds  of  the  corporation,  and  not  out  of  the  rate, 
and  that  said  decree  had  not  been  complied  with. 
It  then  stated,  that  the  supply  of  water  to  the 
citizens  of  Dublin  was  insufficient — that  the  cor* 
poration  hud,  without  suffident  grounds,  discharged 
several  officers  connected  with  the  pipe-water 
establishment,  whose  compensation  was  paid  out 
of  the  rate,  and  that  such  was  also  a  misappUca- 
tion  of  the  fund.  It  then  stated,  that  a  consider- 
able number  of  the  new,  or  substituted  debentures 
were  lodged  in  the  Hibernian  Bank,  as  security 
for  certain  sums  which  had  been  borowed  by  the 
corporation. 

Bretoster,  Q.C.,  now  moved  for  an  injuoction  to 
restrain  the  defendnnts  from  applying  any  portion 
of  the  pipe-water  rate  in  discharge  of  the  interest 
on  any  debenture  or  mortgage  issued  or  exchanged 
in  discliarge  of  the  sum  of  £74,500,  or  of  the 
interest  upon  any  mortgage  or  incumbrance  created 
by  the  corporation,  over  and  above  the  said  sum  of 
£74,500,  or  in  payment  of  the  compensation  of 
dismissed  officers ;  and  after  stating  the  facts  set 
forth  in  the  information,  and  the  affidavit  in  sup- 
port of  it,  relied  upon  the  cases  of  Attom^- 
Gerural  v.  Corporatim  of  Limerick  (6  Dow.  13f>), 
Attorney 'OenenU  v.  Corporation  of  Carliale, 
(2  Sim.  437),  Attornw-Ganerat  v.  Corporation  of 
Galway  (Beat.  298),  Attorney -General  \.  Mayor  of 
Ifivarpoot  (1  M.  &  C.  171),  Attorney- General  v. 
Wilson  (Cr.  &  Ph.  1),  Attorney- General  v.  Cor- 
poration of  Litchfield  (13  Sim.  547),  Attorney- 
General  V.  Mayor  of  Norwich  (12  Jur.  424),  Attor- 
ney-General V.  Corporation  of  Duhlin^  (I  Bligh, 
312),  to  shew  that  the  pipe-water  rate  was  a  fond 
held  by  the  corporation  for  charitable  purposes,  and 
could  not  be  applied  to  any  other  use  except  to 
provide  a  supply  of  water  to  the  inhabitants  of 
the  city  of  Dublin. 

Christian^  Q.C,  contra,  on  behalf  of  the  corpo- 
ration, contended,  that  if  the  present  application 
was  granted,  the  rights  of  the  debenture  holders, 
which  had  been  rec(^ised  and  acted  on  for  twelve 
years,  would  be  most  injuriously  affected.  Also, 
if  the  interest  upon  the  sum  borrowed  from  the 
Hibernian  Bank  was  not  paid  within  the  time 
agreed  on,  it  would  be  raised  from  £4  to  £6  per 
cent. — that  by  the  decree  pronounced  by  Sir  Wm. 
M'Mahon,  the  right  of  the  corporation  to  the 
surplus  funds  produced  by  the  pipe-water  rate 
was  admitted,  and  the  debentures  issued  in  substi- 
tution for  tlie  metal  main  debentures,  were  charged 

upon  that  fund,  to  which  they  were  so  entitled  

that  by  the  arrangement  with  the  Hibernian  Bank, 
the  fund  was  considerably  bmefitted,  as  the  in- 
terest payable  on  the  sum  borrowed  was  only  at 
the  rate  of  £4  per  cent.,  while  the  pipe-water 
debentures  bore  a  higher  rate ;  and  relied  upon 
the  cases  of  Spottiiwood  v.  Clarke  (2  Ph.  154;) 


Skinnet^t  Companv  t.  Iritk  Sodetu  (1  M.4  Cr 

Mardt  'J^Hvghet,  Q.C,  for  the  Hibendu 
Bank,  contended  that  the  court  cotdd  not,  in  tbe 
absence  of  the  other  creditors,  gnnt  an  iojiitK. 
tion  against  payment  of  the  intoest  npon  the  win 
advanced  by  the  Bank,  as  absent  parties  abould 
not  be  affected  by  the  proceedings,  and  aa  injim. 
tion  could  not  he  panted  against  the  Baokvhhoot 
being  granted  against  the  other  debentore  h^dtn 
also.  Besides,  the  questions  now  raissd  wen  nm 
properly  fw  the  hearing  of  the  eaoa^ 
not  to  be  dedded  on  motion. 

Baldwint  Q.C,  in  reply,  contended  that  the  cor- 
poradon  bad  not  properly  discharged  the  trM 
reposed  in  them  by  the  statutes  for  the  lupplj  gf 
water  to  the  inhabitants  of  the  dty  ^  DuUin  m 
totally  Insnfficient ;  and  even  issooung  tbit 
corporation  was  entitled  to  the  surplus  (Hpe-«uer 
fund,  if  the  trust  was  not  properly  dischugcd 
there  could  not  be  any  surplus.  B;  grtDting  tliii 
application,  less  injury  would  be  done  ihu 
refusing  it,  as  the  rights  of  the  daitnantt  to  tbc 
fund  would  be  only  postponed  till  answer  or  dcent, 
but  if  the  money  was  para,  irrqnrable  hyorjrndd 
be  done. 

Masteb  ot  the  RoLLS.~In  this  case  a  oiotios 
has  been  made  on  the  part  of  the  relaton,  tluttiK 
defendants  be  restrained  by  injnnctioo  from  vf^y 
ing  any  portion  of  the  pipe- water  rate^omou, 
in  discharge  of  the  interest  payable  onaDjof  Ux 
debentures  for  £74,500  in  the  infonutioDi  an- 
tiooed,  or  on  any  debentures  w  seeniiMi  inoed 
or  substituted  in  lien  of  said  som  of  £74,500. 
2udly — That  the  defendants  may,  in  Klu  naiuxr, 
be  restrained  from  applying  any  portion  of  the 
said  pipe-water  rates,  or  rents,  in  pajment  of  io- 
terest  upon  any  mortgage  or  other  secaritj  cretitd 
by  the  defendants  over  and  above  the  said  nm 
£74,500.  Srdly — That  the  defendants  mayfiirtiia 
be  restrained  from  applying  any  portion  d  the 
said  pipe-water  rates,  or  rents,  in  pavraent  of  eon. 
pensatioD  to  dismissed  officers.  Ttw  iafomiatiiKi 
in  this  case  was  filed  upon  the  S5th  of  Janur;, 
1849}  it  WW  amended  in  some  material  puticnlin 
on  the  Slst  of  Febniary,  and  on  Oe  83rd 
February  noUce  of  this  motion  was  serrei  No 
fact  has  been  stated  to  the  court  which  did  not  Se 
within  the  knowledge  of  the  rdatot  tad  of  tk 
citizens  M  Dublin  for  the  last  eleven  or  tnhe 
years.  The  first  question  is,  whether  1  ibouid 
restrain  the  defendants,  by  injunction,  (ran  ipplj- 
ing  any  portion  of  the  pipe  water  rates,  or  reoti,  is 
dischai^  of  the  interest  payable  <n  any  of  tike 
debentures  for  £74,500  in  the  ufonnation  ooi- 
tioned,  or  in  discharge  of  interest  psjable  oo  u; 
debentures  or  securities  issued  or  lubitiiuted  in 
lieu  of  said  sum  of  £74,600.  The  eariietfsutoie 
which  relates  to  the  supply  of  the  city  of  DuWm 
with  water,  is  the  6th  Geo.  1,  c.  16.  Tbitiutute 
recited  that  the  city  of  Didjlin  had,  fir  HBay  agei 
past,  been  seised  and  possessed  ofswatefcoane 
taken  out  of  the  River  Dodder,  which  vai  the 
chief  supply  of  water,  not  only  fbr  ths  isbabkiiiO 
•f  the  said  city,  but  also  for  his  Msjertj'i  Cook 
of  Dublin,  and  which  without  it  would  auHer  «• 


Digitized  by 


Google 


THE  IRISH  JURIST. 


179 


ceeding  gntt  prejudice.   It  farther  recited  the 
■ninoer  in  which  the  water  was  corrupted,  to  the; 
sidaogning  the  health  of  the  inhabitants  of  the 
said  city,  and  it  enacted  that  the  Lord  Mayor, 
Sberifik,  Commons,  and  citiaens  of  Dublio,  should 
and  might  peaceably  and  quietly  have,  hold,  pos- 
M8,  aad  enjoy  the  aforesaid  ancient  watwcourse, 
iBd  have  free  Ubertyi  from  time  to  time,  without 
boig  liable  to  wnf  trespasa  or  other  action  for  the 
MBM)  to  enter  apon  any  land  throngh  which  the 
vitereoone  dM  ftm,  ind  Tariooa  povera  w«e 
gjfeg  to  die  eorponUkm  to  aeeure  tlie  supply  of 
pore  snd  iriratenme  watw  to  the  citizena  of 
Dubltn.  The  15th  and  l6th  Geo.  9;  o.  84,  after 
ncitiDg  Aat  the  inhidRtania  of  the  dty  of  DobUn 
hid  not  of  late  been  suflSdently  supplied  with 
witer,  whkli  had  been  oocarioned  by  the  great 
jacresM  of  the  inhabitants  of  the  siud  city,  and 
the  iowfliaeDcy  of  the  worics  formerly  conftruoted 
to  supply  such  a  number ;  and  further  reciting  that 
the  Lord  Mayor,  Sheriffs,  Commons,  and  citizens 
of  ibe  dty  of  Dubltn  had,  for  many  ages  past, 
been  seued  and  possessed  erf  a  water-course  firom 
lbs  Uivet  Dodder,  and,  at  a  great  expense,  had 
Bsde  a  bann,  or  reservoir,  for  water  and  other 
wwks  i  and  reciting  that  the  onrporation  to  pro- 
mot^  as  mneh  as  in  it  lay,  a  wappiy  of  water 
adequate  to  the  inhalntanta  erf  the  dty  erf  Dubltn, 
had  entered  Into  a  contract  with  the  Grand  Canal 
Company  for  an  ample  suppy  of  pure  water,  at  an 
expense  of  ten  per  cent,  on  the  gross  produce  of 
the  rerenoe  which  would  arise  to  the  said  corpora- 
tion of  ihe  city  of  Dublin  from  the  sale  of  said 
water.  It  was  enacted,  <*  That  the  owners  of  every 
hoaw  should,  and  they  were  thereby  required  to 
provide  for  the  use  of  each  house  a  branch  pipe, 
to  convey  the  water  from  the  several  mmn  pipes 
which  then  wer^  or  thweafter  should  be  laid  in  the 
several  atreMs^  alleys  yards,  courts,  squares,  lanea, 
or  on  the  qnayv  in  the  aaid  city,  into  the  said  house 
or  houses  in  the  aaid  dty.   By  the  second  section 
ofthiA  act  it  vaa  enacted,  that  the  owner  or 
oeaqner  of  every  hotise  in  the  dty  of  DiriiUn 
dnidd  piqr  to  die  oorporation  of  said  dty  certain 
ntes  spedfted  In  that  section,  varying  according  to 
tbe  amount  of  ministen^  money  clurged  on  each 
booK.   The  1 1th  sectioo  of  the  said  act  empow- 
ered the  CorporaUon  of  the  City  of  Dublin  to 
borrow,  at  intereet  upon  the  credit  of  said  rates 
and  rents,  such  sum  as  they  should  find  necessary 
for  tbe  purposes  of  the  act,  and  to  demise  or  mort- 
gage, by  writing  under  the  seal  of  the  corporation, 
tbe  said  rates  and  rents  as  a  security  to  any  per- 
son or  persona  who  should  advance  such  sum 
or  soiBS.    The  form  <rf  the  mortgage  or  deben- 
ture is  then  given,  by  which  the  corporation,  iu 
coosider^on  of  the  sam  borrowed,  gnmt,  bargain, 
seJ^  and  demise  to  the  mortgagee  his  executory 
administrators,  aad  Mii(pi^  moh  proportion  <rf  the 
whole  rente  aridng  by  virtoe  of  the  aaid  act  as 
the  sum,  so  borrowed,  abonld  bear  to  the  whole 
sura  advanced,  or  to  be  advanced  on  the  credit 
thereof,  to  have  and  to  hold  from  tbe  day  of  the 
date  of  the  mortgage  for  and  during  tbe  conti- 
nuance of  the  act,  unless  the  said  sum,  with  interest 
at  the  rate  in  the  mortgage  specified,  should  be 


sooner  repaid  and  satisfied.  The  12th  section 
authorised  the  transfer  of  this  mortgage  or  deben- 
ture by  the  mortgagee,  by  indorsemeut  in  the  form 
thoroby  directed.  The  14th  section  provided  that 
persons  to  whom  these  mortgages  should  be  made 
should  be  <H:«ditors  on  such  rates  and  rents  in 
equal  degree,  and  that  there  should  be  no  pre- 
ference in  respect  of  the  prior  advance  <rf  money, 
or  prior  date  of  the  mortmge  or  debenture.  The 
act  of  the  15th  and  16th  Geo.  3  waa  amended  by 
subsequent  acta,  bnt  the  amoidnients  do  not  appear 
materiBl  to  the  qnes^m  to  be  dedded  npoa  thb 
motion.  The  ^h  Geo.  3,  c.  60  (commonly  called 
the  Metal  Main  Aet),  after  redtiog  the  15th  and 
16th  Gea  3,  and  some  of  the  statntea  amending 
that  act— and  after  redting  that  it  had  become 
expedient,  to  secure  a  more  ample  and  permanent 
supply  of  water  to  the  inhabitants  of  the  city  of 
Dublin,  and  to  prevent  the  frequent  breaking  up  of 
the  pavement  of  the  streets  of  the  said  dty,  for 
the  purpose  of  repairiog  the  pipe-water  works 
thereof,  that  considerable  expensive  and  perma- 
nent alterations  and  improvements  should  be  made 
in  the  said  works,  by  making  additional  reservoirs 
therein,  and  by  substicuting  cast  iron  or  metal 
main  service  pipea  instead  of  the  timber  pipes  then 
in  nse— and  reciting  that  the  rates  then  payable 
for  tbe  sale  of  water  in  the  dty  were  wholly  in- 
sufficient to  defray  the  expense  of  such  new  and 
necessary  work,  the  said  statute  enacted,  that  it 
should  be  lawful  for  the  corporation  of  Dublin 
to  demand  and  take  from  every  owner  or  occupier 
of  every  house  within  the  city  of  Dublin,  and 
the  liberties  thereof,  in  the  act  mentioned,  for  the 
purposes  of  the  said  act,  the  annual  rates  or  rents 
in  the  said  act  mentioned,  "over  and  above  all 
rates  or  rents  then  payable  by  them  for  a  supply 
of  pipe  water  under  or  by  virtue  of  the  said  redted 
acts,  or  any  of  them."  By  the  11th  section  of 
the  aaid  act  it  was  Auther  enacted,  that  the  Cor- 
poration of  the  (^ty  of  Dublin  might,  and  they 
were  thereby  empowered  to  borrow,  at  interest 
upon  the  credit  <rf  the  rates  and  rents  granted  by 
the  said  aet  of  the  15th  end  16th  Geo.  3,  c.  2^ 
(the  Pipe  Water  Act),  and  by  the  aaid  statute  of 
the  49th  Geo.  3,  c.  80,  (the  Metal  Main  Act),  such 
sum  or  sums  as  tliey  should  from  time  to  time  find 
necessary  for  the  purpose  of  making  the  said 
reservoirs,  and  laying  cast  iron  or  metal  main  and 
servioe  pipes,  and  to  demise  or  mortgage  the  said 
rents,  or  any  part  thereof,  as  a  security  to  any 
person  or  persons  who  should  advance  such  sum 
or  sums.  The  form  of  tbe  mortgage  or  debenture 
is  then  given  in  the  act,  and  it  is  to  the  same  effect 
as  the  form  of  security  set  forth  in  the  act  of  the 
15th  and  16th  Geo.  3,  except  that  the  pipe  water 
rates  and  rents,  whidi  the  corporation  are  empow- 
ered to  levy  by  tiw  15th  and  i6th  Geo.  3,  and  the 
mttal  mdn  rates  or  rente  which  they  were  em- 
powered to  levy  by  the  49th  Geo.  ^  c.  6<^  are 
both  charged  with  tiie  money  borrowed.  By  the 
12th  section,  the  sum  to  be  borrowed,  undn-  the 
provisions  and  for  the  purposes  of  the  49th  Geo.  3, 
c.  80,  was  limited  to  the  sum  of  £a2,000.  The 
13th  section,  after  redtiog  that  there  was  then  a 
debt  of  X67,800,  secured  by  the  rates  granted  by 
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the  15th  and  I6tb  Geo.  3,  o.  24,  and  that  it  was 
expedient  to  provide  a  fund  for  redeeming  and  dis- 
*  chai^ng  the  same,  and  all  such  further  sums  of 
money  u  should  be  borrowed  under  the  49th  Geo.  3, 
it  was  enacted  that  it  should  be  lawful  for  the 
treasurer  of  the  Corporation  of  the  City  of  Dublin, 
and  bis  uiccesior*,  treasurers  for  the  time  being, 
and  he  and  tbey  were  thweby  required  anDoally 
to  retain,  out  of  the  rates  or  rents  granted  by  the 
49th  Geo.  3,  the  sum  of  £2,000,  together  with 
such  sums  of  money  as  should  be  eqnal  to  the 
interest  on  the  sums  borrowed  under  the  provisions 
of  the  said  act,  which  xums  were  to  be  applied  as  a 
a'nking  fund,  to  p»y  off  and  discharge  said  sura  of 
£67,600,  end  all  such  other  sums  as  should  be 
borrowed  under  the  40th  Geo.  3 ;  and  the  treasurer 
was  thereby  directed  to  apply  said  sinking  fund 
from  time  to  time  in  purchasing  in  the  securities 
passed  for  such  debt  or  debts ;  and  the  interest  of 
the  securities  so  purchased  in,  was  to  be  applied  in 
further  aid  of  said  sinking  fund.  By  the  l4th  sec> 
t  on,  the  treasurer  was  directed  to  keep  separate 
accounts  of  the  rates  received  under  the  Metal 
Main  Act  (49th  Geo.  3),  and  to  apply  the  balance 
of  the  rates  levied  nnder  said  act,  after  retaining 
the  annual  amount  of  such  sinking  fund,  in  pay- 
ment of  the  interest  payable  on  uie  money  then 
due,  and  which  should  thereafter  be  borrows,  and 
i  I  laying  down  metal  pipes,  &c.,  and  in  increasing 
the  sinking  fund.  And  by  the  i6th  section  it  was 
enacted,  that  if  there  should  be  any  surplus  of  the 
sums  so  received  by  the  corporation,  or  on  their 
account,  under  the  said  act  of  the  49th  Geo.  3,  or 
under  the  I5th  and  16tb  Geo.  3,  c.  24,  more  than 
•hould  be  duly  expended  by  them  under  said  acts, 
then,  and  as  often  as  said  surplus  should  exceed 
the  sum  of  £500,  "  such  excess  should,  from  time 
to  time,  be  added  to  the  sinking  fund  by  said  act 
created,  and  be,  from  time  to  time,  paid  and  ap- 
plied in  the  like  and  Sana  manner  as  the  said 
annual  sum  of  £2000  is  by  the  said  act  directed  to 
be  applied,  until  the  whole  of  the  said  som  or  sums 
of  money  then  due  (t. «.  the  £67,800)  and  there- 
after to  be  borrowed  should  be  fiUIy  paid  and  dis- 
charged." By  the  22nd  section  it  was  enacted  that 
the  49th  Geo.  3  should  continue  until  the  said  sum 
of  £67,800,  and  the  several  sums  thereafter  to  be 
borrowed  under  the  provisions  of  the  said  act 
should,  by  the  means  of  the  sinking  fund,  be  fully 
paid  off,  and  no  longer.  In  the  year  1623,  an 
information  was  filed  on  behalf  of  the  inhabitants 
of  Dublin  paying  water-rates  against  the  corpora- 
tion, which  stated  various  acts  oS  mismanagement 
and  misappropriation  in  respect  of  the  rates,  and 
snhmitted  that  the  corporation  were  trustees,  under 
the  act  of  the  49th  Geo.  3,  of  the  rates  thereby 
given,  for  uses  which  were  charitable  in  their 
nature,  and  that  the  conduct  of  the  corporation 
amounted  to  a  breach  of  trust,  and  prayed 
(amongst  other  things)  a  declaration  and  execution 
the  trust,  and  that  accounts  might  be  taken  of 
the  rates  received  by  the  corporation  and  the  appli- 
cation thereof;  also  of.the  moneys  borrowed  and 
due  on  the  credit  of  the  rates;  also  an  account  of 
the  sums  annually  applied  to  the  sinking  fund,  and 
amount  thereof  applied  in  paymant      the  debt. 


Lord  Manners  dismissed  that  infonnatioD,  but  ihe 
decision  was  reversed  by  the  Hoq«  of  Lordi  j  tnd 
by  the  decree  of  the  lords  (1  Bli^  p.  (X, 
361)  it  was  declared,  that  b;  the  terou  of  ibe  iet 
of  the  49th  Geo.  3,  the  corporation  wen  boired  to 
account  for  and  apply  the  several  rates  ud  rmt 
in  the  siud  act  mentioned  in  the  mumer  W|>re««d 
in  the  said  act ;  and  it  was,  amongst  other  tuuai, 
referred  to  the  Master  to  take  an  aceount  of  iH 
sums  received  by  the  coiporation,  or  fw  tbof  w 
in  reqwoi  (tf  the  add  rates  and  rents,  ud  ctf  the 
application  thereof ;  also  an  aeoooDt  of  til  taos  of 
money  borrowed  by  the  corporation  on  tb  credit 
of  the  rate  granted  by  the  said  set,  ud  b;  the 
15th  and  I6th  Geo.  3;  and  also  an  accooitotthe 
mortgages  of  said  rates  and  rents,  and  to  vbom 
made,  or  for  what  sums.  And  the  Maitei  su  ^ 
directed  to  inquire  and  report  the  natare  ud  pv- 
ticulara  of  the  said  debt  of  £67,800  bomved 
under  the  provisions  of  the  15th  and  16ih 
and  whether  the  sinking  fund  had  been  mmi&j 
retained,  according  to  the  directions  of  the  49th 
Geo.  3,  for  the  purpose  of  redeeming  sod  db- 
charging  the  said  sum  £67,600,  and  aUtsA 
farther  sums  as  should  be  bcnrowed  noder  tbt 
40th  Geo.  3 ;  and  whether  all  the  sans  w  i^mti 
as  a  sinking  fund  were  appropriated  and  applied  to 
pay  oif  the  said  sum  aS  £67,800^  and  tbe  tm 
borrowed  under  the  49tfa  Geo.  3;  and  leraal 
other  directions  were  given  by  the  said  deem, 
which,  for  the  purposes  of  this  motion,  it  iimt 
necessary  to  advert  to.  [A  copy  <^  tbe  dean  ii 
given  inl  Bligh'sP.  C,  N.  S.36I.]  B;  tbe  HaRter't 
report,  made  in  pursuance  of  said  decree,  it  tp. 
peared  that  a  sum  of  £32,000  bad  been  borra«ed 
by  the  corporation  under  tbe  pnmwnn  of  the 
Metal  Main  Act  (4gth  Geo.  3),  nuking,  «ith  tbe 
sum  of  £67,800  borrowed  uiiider  tbe  pipe-nttr 
acts  (16th  and  16th  Geo.  3,  &&),  nearly  the  nua  of 
£10(^000 1  and  the  Master  found,  amongitotbet 
mattivs,  that  tbe  sinking  food,  created  hj  tbe 
49th  Geo.  8^  was  not  applied  by  tbe  coqiorttioD  in 
pursuance  of  the  provisions  of  thessidaetindtbt 
trusts  vested  in  the  corporation  j  and  that  oolj  the 
sum  of  £25,500  bad  been  redeemed  of  tbe  nid 
sum  of  £100,000,  and  that  a  balance  of  £74,500 
(which  is  the  sum  to  which  the  first  part  of  tlie 
present  notice  of  motion  refers)  renuoed  oo- 
standing  and  unpaid:  and  tbe  Master furtberfouod 
that  if  the  sinking  fund  had  been  retained  isi 
duly  applied  as  directed  by  the  49tb  Geo.  3,  the 
entire  of  the  £100,000  would  have  been  paid  of 
on  the  20tb  of  May,  1825.  The  caoK  bating 
come  on  to  be  heard  on  the  34tb  of  May,  1S31, 
before  Sir  William  M*Mahon,  then  Master  of  ibe 
Rolls,  a  decree  was  prononnced  by  huo  on  tbe 
7th  of  July,  1831,  whereby,  after  redtingthepriB- 
cipal  facts  found  by  the  report,  it  wu^  uHugit 
other  matters,  ordered,  adjudged,  and  deond,  that 
the  relators  and  the  owners  and  occupiffi  of  the 
houses  subject  to  the  pipe-water  rent  ihoold  be 
exempt  from  liability  to  the  Metal  Main  Tu,  and 
ought  to  be  exonerated  by  the  coiporatioo  from 
such  liability  ;  and  it  was  further  ordCTod,  that  iks 
said  corporation  should,  within  six  nonlbs  from 
the  date  of  the  said  decKC^  pay  off  tad  discharge 
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the  said  iam  of  £74»500  to  the  diflerent  penooB 
irbo  vera  holders  of  the  raid  securities  or  deben- 
tures for  the  said  sum  of  £74,500,  and  thereupon 
to  proeure  the  holders  to  acquit  and  discbarge  the 
tBid  secorities  and  debentures ;  and  it  was  further 
ordered,  that  an  injunction  should  issue  to  restrain 
(be  corporatiou  from  furtber  colIecUng  or  levying 
laid  Metal  Main  Tax  until  further  order.  The 
i<easoD,  I  presume,  why  the  injunction  was  only 
Bntil  further  order  was,  that  the  debenture  holders 
irba  hid  adranoed  their  money  under  the  49th 
Geo.  S,  upon  the  security  of  the  metal  main  rates 
m  vdl  as  of  tf»  jrfpe-water  rates,  ought  not  to 
ban  beoi  in  any  manner  affheted  1^  the  breach  of 
trust  on  the  part  of  the  ooipontion,  in  misapply- 
ing the  sinking  Aud  i  and  the  property  of  the 
corpontion  bad  been  insuffident  to  pay  the 
£74,500^  and  if  the  persons  to  whom  debentures 
bad  been  issued  under  the  49th  Gea  3,  had^re- 
tiioed  those  debentures,  1  apprehend  they  would 
have  been  entitled  to  have  had  the  metal  main  tax 
agaia  collected,  if  the  pipe-water  rents,  which 
weea  also  plef^ged  to  them,  were  insufficient  to 
malce  good  the  deficiency,  if  any,  in  the  property 
of  the  corporation  to  discharge  the  £74,500.  The 
obserratioDS  of  Lord  Redesdale  (1  Bligh,  p.  349) 
ai^Mwr  to  me  to  sbew  tiiat  aooh  was  his  lordship's 
opiuoQ.  It  was,  in  fiut,  tlw  continned  liability  of 
the  booseholdsrs  to  pay  latea  to  discharge  the 
£74,500^  ootwithstanding  that  a  sum  sofBcient  to 
pay ssnie had  beoi  levieaby  the  ooipOTation, which 
entitled  the  dectraa  to  file  the  infottnations  upon 
whidi  the  decree  of  1831  was  founded,  in  order 
to  compel  the  corporation  to  exonerate  the  house- 
holders. Sir  Wot.  M^Mahon,  in  giving  judgment 
in  Hay,  1831,  after  stating  the  provisions  of  the 
I5lb  and  16th  Geo.  3,  is  reported  to  have  said, 
that  "the  object  of  that  statute  was  to  prevent 
extortion,  on  the  one  hand,  by  the  corporation,  by 
fixing  the  rente  and  rates,  and  by  creating  a  cor- 
porate monopoly,  on  the  other  hand,  in  fkvour  of 
tlie  corporation,  without  divesUng  the  private  pro- 
perty and  ownership  of  the  corporation  beyond  the 
establishoient  of  a  pnUic  du^  (whether  to  be 
dnofflinated  a  public  trust  or  a -charitable  use),  to 
provide  for  water-worka  that  dnald  aecore  a  raffi- 
cient  supply  of  water  to  the  inhabitants,  leaving 
the  surplus  profits  to  continue,  as  before  the  act, 
the  private  property  of  the  corporation."  The 
judgment  is  reported  4th  Law  Recorder,  Ist  series, 
289.  The  corporation  hanng  appealed  from  Sir 
Wm.  M'Mafaon's  decree,  it  was  affirmed  by  the 
House  of  Lords,  and  the  case  on  the  appeal  is 
reported  in  9th  Bligh,  395.  The  effect  of  that 
affirm iQce  was  only  to  establish  that  the  corpora- 
tion was  bound  to  pay  off  the  £74,500,  and  to 
exoDente  the  householders  of  the  city  of  Dublin 
from  the  payment  of  that  sum.  The  judgment, 
however,  of  Lord  Brougham,  in  sMtlng  his  own 
opiuion  aod  that  of  Lord  Wynford,  does  not  con- 
firm the  obeervationa  of  Sir  Wm.  M*Mahon — that 
the  surplus  i^pe-water  rwKs,  if  any,  are  the  pri- 
vate property  of  the  corporation.  .Aiter  the  decree 
of  1831,  the  corporation,  purporting  to  act  in  con* 
formity  to  such  decree,  issned  in  1832  new  deben- 
tures, in  the  form  of  the  debenture  set  oat  in  the 


ISth  and  16th  Geo.  3,  and  prevailed  on  the  holders 
of  the  debentures  for  £74,500  to  accept  these  new 
debentures  in  lieu  of  the  former.  This  proceeding 
was  altogether  ill^al.  The  decree  of  1631  had 
directed  the  corporation  to  pay  off  the  £74,500, 
and  declared  that  they  were  bound  to  exonerate 
the  inhabitants  from  the  payment  of  that  sum ;  and 
the  oorporation,  instead  of  paying  the  demand,  or 
nibstitatittg  securities  diarged  upon  their  private 
property,  pledged  by  those  new  debentures  the 
pipe-water  ratea,  and  made  the  £74,500  not  a 
duu^  upon  the  surplus  of  those  rates  (if  any) 
but  a  primary  charge  upon  the  rates.  In  conse- 
quoice  of  this  ilte^  proceeding,  another  informa- 
tion waa  filed  asunat  the  corporation  In  1835^  or 
1883,  to  oompd  them  to  obey  the  decree  of  1881  $ 
and  the  information  having  been  heard  before  Str 
Wm.  M*Mahon,  on  the  2nd  of  June,  1836,  it  was 
declared,  that  tiie  debentures  issued  in  1882  were 
issued  contrary  to  the  duty  of  the  corporation,  and 
that  the  corporation  was  bound  to  pay  off  and 
cancel  the  debentures  so  issued  since  the  decree  of 
1831 1  but  it  was  by  said  decree  of  1836  declared, 
that  the  decree  did  not  extend  to  restrain  or  affect 
the  right  of  the  corporation  proceed  as  they 
might  be.adviaed  to  charge,  according  to  their 
estate  and  interest,  the  surplus  income  of  the  cor- 
poration arising  from  the  pip»-w8ter  rates  or  rents, 
after  providing  for  the  purposes  specified  in  the 
said  atatutea,  and  sntgect  to  the  prior  rights  of  the 
owners  and  occupiers  of  hoases  in  the  city  of 
Dublin  which  were  antgect  to  goch  pipe- water 
rates.  This  decree  of  the  2l5t  of  June,  1836, 
not  having  been  complied  with,  an  application  was 
made  on  the  26th  of  June,  1837,  to  Sir  Michael 
O'Loghlen,  then  Master  of  the  Rolls,  that  a  seques- 
tration should  issue  against  the  oorporation  to  com- 
pel performance  of  the  said  decree.  An  affidavit  was 
made  on  that  occasion  by  Sir  J.  K.  James,  the 
treasurer  of  the  corporation,  which,  amongst  other 
matters,  contained  the  following  statement : — 
Deponent  raith,  that  immediately  after  the  con- 
firmation of  said  Master's  report  of  the  9th  Nor^ 
1836,  the  Corporation  of  Dublin  and  this  deponent 
proeeeded  with  the  utmost  diligence  and  anxiety  to 
comply  with  the  said  decree  m  the  Snd  of  Jun^ 
1836,  and  for  tiiat  purpose  immediatdy  caused  a 
case  to  be  laid  before  «ninent  counsel  as  to  the 
powers  BO  declared  by  the  said  decree  to  be  vested 
in  said  corporation,  over  the  surplus  income  of  said 
pipe-water  rates,  as  well  as  to  their  right  to  charge 
same  under  the  act  of  the  6th  and  7th  of  his  late 
Migesty  King  William  the  Fourth's  reign,  and  to 
advise  the  form  of  debenture  or  mortgage  by  which 
the  same  could  be  legally  and  effectually  charged : 
saith,  that  a  form  of  said  debenture  for  these  pur- 
poses  having  been  approved  of  by  said  counsel,  he 
this  deponent  as  treasurer  of  said  corporation, 
entered  into  -  a  negociation  with  several  persons 
who  held  the  securities  directed  by  the  said  decree 
to  be  called  in  and  cancelled,  which  persons  were 
numerous*  and  were,  in  the  fint  instance,  to  be 
satisfied  frf  the  validity  of  the  proposed  new  secu- 
rity for  those  outstanding  in  their  hands ;  from 
which  circumstance,  deponent  humbly  conceives  it 
will  be  apparent  to  this  honourable  court,  as  the 
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fact  truly  is,  that  much  of  the  time  granted  hy 
said  decree  for  the  fulfilment  thereof  was  uoavoit^ 
ably  consumed,  and  that  any  delay  which  may  have 
occurred  in  the  complete  performanoe  of  said 
decree  arose  from  this  cause,  and  not  through  any 
default,  or  neglect,  or  wfmt  of  exertion  on  the  part 
of  the  cwpwafion  to  which  be  is  treesorer,  but 
solely  and  unavoidably  irom  the  peculiar  wcum- 
atances  of  the  case:  saitb,  that  after  mai^  and 
repeated  negociations  and  explanaUuu  on  tlu  part 
of  the  corporation,  by  deponent,  with  such  of  the 
holders  of  said  d^entures  as  were  luiown  to  this 
deponent,  it  was  agreed  that  iu  case  the  said  cor- 
poration would  grant  unto  the  holders  of  the  de- 
bentures (so  ordered  to  be  paid  off)  in  lieu  thereof, 
the  said  new  debepturea  or  mortgages,  in  the  form 
approved  of  by  counsel,  and  ou^gealtle  on  the 
surplus  income  of  said  pipe-water  rates,  made 
under  the  powers  ^sted  in  said  corporation  by  the 
said  decree  of  the  2nd  Jane,  1636,  that  they,  the 
said  bondholders,  would  accept  saoie  in  place 
thereof^  and  deliver  up  to  be  cauceUed  the  deben- 
tores  then  in  thor  uossessioD,  and  ordered  to  be 
taken  up  by  the  said  tore^  and  aooordii^ly  this 
depooent,  with  the  sanoUoo,  and  undw  the  seal  of 
the  said  corporation,  did  give  unto  the  holdwB 
thereof  new  debentures,  in  the  fwm  o£  mortgi^es, 
and  according  to  the  powers  vested  in  them  for 
that  purpose,  chargeable  on  the  surplus  income  of 
the  pipe-water  rents,  and  did  take  up  and  caooel  of 
the  debentures  so  ordered  to  l>e  paid  off  (as  depo- 
nent submits  he  was  fuUy  entitled  so  to  do),  deben- 
tures to  the  amount  of  £38,300,  and  which  are 
now  in  his  possifssion :  saith  that  there  now  re- 
mains a  balance  of  £26,700  sterling  of  said  deben- 
tures stiU  to  be  paid  off  and  canceUed,  and  whldi 
debentures  this  deponent  is  still  making  ev^ 
exertion  to  have  taken  up,  so  that  said  deoree  ouy 
be  fulfilled  by  the  said  corporation  and  thia  d^K>- 
nent  as  their  treasurer."  An  order  was  made  on 
the  2Gtli  of  June,  1887,  by  Sir  M.  O'Loghlen,  on 
said  motion,  whereby  it  was  ordered  that  the  om- 
poratioo  should,  within  oqe  week  from  the  date  of 
said  order,  lodge  in  the  Master's  office  the  can- 
4»Ued  debentures  mentioned  in  Sir  J*  K*  James's 
affidavit;  and  it  was  further  ordwed,  that  the 
corporation  should,  within  one  weak,  furnish  to 
Mr.  Staines,  the  relator's  solicitor,  a  copy  of  the 
x»vr  debentures  mentioned  in  said  affidavit ;  and  it 
was  further  ordered,  that  a  sequestration  should 
imm,  but  not  be  acted  on  before  the  26th  of 
November  then  next  (1837).  The  corporation 
accordingly  issued  new  debentures  in  substitution 
of  those  issued  io  1832,  by  which  debentures  the 
surplus  pipe-water  rerenue  was  chansd  io  aocord- 
auoe  with  the  Ofunlon  expressed  Sir  Wm. 
M*Hahoa,  in  1891,  and  with  the  decree  of  the 
2nd  of  June,  1836.  Those  debentures  recite,  that 
by  the  decree  of  163] ,  the  corporation  was  diiiected 
to  discharge  and  satisfy  the  debt  tlierein  mrationed 
(t.  e.  the  74,$00),  and  recite  that  the  corporation 
was  desirous  of  raising  such  sunu  of  money  as 
might  be  necessary  for  that  purpose,  on  the  credit 
and  security  of  their  surplus  pipe-vrater  revenue 
tliereinafiter  particularly  mentioned,  *<aod  which 
had  been  by  the  said  decree  recognised  oud  de- 


clared  to  be  the  property  of  the  said  corporatiQ^ 
.and  sut^ect  to  their  disposal  t"  and,  ifter 
recitals,  the  corporation,  by  soob  Mentn^ 
charged  Uie  surplus  pipe-water  tevsoHM^thS 
sums  advanced  by  tbe  holders  of  each  rcqwcti* d* 
It  will  be  recollected  that  a  copy  of  tUi  ddiatBn 
was  dlrsoted  to  be  forwarded  to  Mr.  ^ 
solidtw  for  the  relatws,  by  tbe  order  of  Sir 
Micha^  O'LogUsp,  of  the  S6th  of  June,  m^ 
and  th«e  ean  be  no  doubt  that  sodiorder«« 
oompiied  with,  and  that  the  rdaton  m  tin  is^. 
mation  upon  wbidi  tbe  decree  of  1836  m 
founded,  had  full  notice  of  the  form  of  ndi 
debwtures.  On  the  26th  itf  Jannary,  1638,coaDiel 
on  behalf  of  the  ccvporation  moved,  that  tke  writ 
of  sequestration,  awarded  by  tbe  ndtr  of  ibe 
26th  of  June,  1837,  ahould  be  disdiarged,  oa  tke 
gronnd  that  the  ooiporatioo  had  fuUy  perfbmed 
the  decree  of  1836,  and  au  order  wu  mule  In 
Sir  Michael  O'Lo^len,  which  redles  ikat  sotia 
of  ilM  motion  had  been  aerved  on  Mr.  Stnao,  ij« 
solicitor  tot  Ibo  relators,  and  it  «m  tbmiff 
ordered,  that  the  writ  o£  seqneitratini  viiidi 
issued  under  the  order  of  the  S6th  sf  Jone,  1837, 
should  be  dlsdiaiged,  the  defradants  hsriog  fiii^ 
performed  the  deisree  of  the  2od  of  Jua^  1636.* 
The  debenture  hddefs  for  £74,&00^  vbo  were  io 
no  default  whatever,  having  given  np  their  ori^ 
securities  which  they  held  prior  to  the  deem  of 
1831,  and  which  injginal  securities  were,  iavj 
opinion,  the  primary  charge  on  the  pipe-viter 
rates,  and  having  taken  the  dd)a)tarM  ia  lieg 
thereof,  which  latter  debentures  were  caoodled 
under  tiie  decree  of  1636,  then  aooepled  tbepre. 
sent  debentures  on  the  faith  of  tbe  opinton  ei- 
pressed  by  Sir  Wm.  U^Mahoo,  m  1831,  udon 
the  faitii  of  the  decree  of  1836,  sod  viik  tin 
knowledge  and  acquesceoee  of  the  nlatoti  in  tM 
proceedings^  as  appeal*  by  the  oidn  nsda  lijr 
Sir  Mi<^ikd  0*L>oghlen ;  and  I  am  now  called 
upon,  in  the  absenoe  of  the  mgoritf  of  duitde. 
bentwo  holdos,  who  ue  not  repnscatcd  istb 
suit,  to  restrain  the  present  oocporstioo  from 
applying  the  surplus  pipe-water  rates,  ai  tlwj  bin 
been  applied  einee  the  decree  of  1886,  to  pijmeat 
of  the  intarest  payable  to  those  debeotore  ho^ 
the  court  having  no  authority  or  joriidiction 
this  motion  to  compel  the  eorpontioD  to  paj  »ci 
interest  out  of  their  other  proper^.  gnmidi 
upon  which  it  is  contendad  I  shoold  mot  tbe 
injuaetion  are-— "1*^  TlMt  Sir  Wbl  H'Mtlra 
was  mistaken  in  holding  tiiat  the  nnilBi  pipe- 
water  rates  (if  any)  after  piovidh^  water  vorki 
wluoh.  should  ssonra  a  suniHeiit  s^y  of  nur 
to  the  inhabitants  c£  Didtlin,  wm  tiis  primepnh 
perty  <^  the  corporation — and  h  washwted  os 
tbe  part  of  the  present  rdatovs,  that  tbs  whele  of 
the  pipe-wat«r  ratss  are  vested  m  tbe  cii|wntM 
as  trustees,  and  for  what  in  law  is  csUedaefairi* 
table  use — and  that  therefore,  if  there  bttairplai, 
tbe  rates  should  be  reduced,  or  tbe  sarpln  appUcd 
to  the  extension  of  the  mains  and  water  vo^ 
iud.  It  is  oontcoded  tiiat  there  is,  in  fact,  no  sur- 
plus, tha-e  being,  as  is  alleged,  seveoty  itreetf, 
lanes,  and  alleys  in  DuUin,  in  which  vata  mm 
have  nut  been  laid  down.    With  respect  to  ikc 
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grst  queAioa,  I  entwtalQ  couiderable  doubt,  as 
to  the  oplDion  of  Sir  Wm.  M'Mahoo,  but  I  fball 
sbstaia  from  deciding  the  question  on  this  motira, 
iKcaase  I  am  clearly  of  opiniooi  that  if  the  entire 
of  the  pipe-water  rates  are  held  by  the  corporation 
npoD  trast  for  the  inhabitants  of  Dublin,  and  as 
a  charitable  use,  and  thi^  therefore,  it  is  a  misap- 
plIcatioQ  of  those  ratea  to  apply  the  alleged  sor- 
plus  in  payment  of  the  £74,500,  which  shoold  be 
^  oat  of  tbe  private  property  of  the  corpora- 
tion) the  iiganction  ihould  not  be  granted  until 
the  cause  shall  be  at  bearing  wfam  the  court 
can  do  joBtice  to  the  dd»entiire  holdan  1^ 
obh'ging  the  corporation  to  p«y  Uie  interest  and 
priflciinl  out  of  ibtar  other  proper^.  With 
ji^spect  to  the  second  point— 4hat  tbwe  ia  pro- 
periy  no  surploa  of  the  pipe-water  rates,  there 
beiDg  many  streets,  luies^  and  alleys  in  Dublin 
not  supplied  with  water,  which  ought  to  be  sup- 
plied—this all^atioD  is  denied  ;  and,  although  the 
explanation  of  the  corporation  ia  not  satisfactoiy 
to  me,  I  am  clearly  of  opinion  that  this  is  also  a 
matttf  for  the  hearing,  and  not  to  be  decided  on  a 
summary  application  for  an  iDjuncAion ;  and,  what- 
erer  may  be  the  result  of  an  inquiry,  if  such 
■bonld  M  directed  at  the  bearing  of  the  cause, 
the  dctoiture  holder^  in  my  opinion,  ooght,  under 
any  drauutaaoei^  to  be  reHered  at  the  hearing, 
either  by  remitting  them  to  the  orlginalrigHts  whidt 
they  had  on  foot  of  the  debentures  which  had  been 
issued  to  them  prior  to  the  decree  of  1831,  they 
having  advaoc^  their  money  upon  the  faith  of  the 
act  of  parliament,  and  the  security  of  the  pipe- water 
rates — or  the  property  of  the  corporation  should  be 
sequestered  to  enforce  pwformance  of  the  decree 
of  1631,  and  to  compel  the  payment  and  discharge 
of  the  £74,500,  and  the  interest  thereon,  as  directed 
by  such  decree.   I  have  already  stated  I  have  no 
authority  on  this  motion  to  direct  payment  to  the 
debenture  holders  out  of  any  other  fund.  Lord 
Cotteoham,  in  the  case  of  'J^Uiswood  t.  Clarke, 
(P.  Cooper's  Reporti^  96S),  stated  that «  he  always 
took  uto  hia  oonrideration  tiie  extent  of  ineonvo^ 
ence  on  the  one  lAde,  and  on  the  other  aide^  as  the 
injunction  should  be  granted  m  witUidd,  on  which 
side  did  the  balance  of  harm  preponderate."  On 
that  principle  I  feel  no  difficulty  in  dedding  the 
first  question ;  and  I  am  of  opinion  that  it  would  be 
an  act  of  the  greatest  injustice  to  the  debenture 
holders  to  grant  an  injunction  to  restrain  the  cor- 
poration from  applying  any  portion  of  the  surplus 
of  the  pipe  water  rate  or  rents  in  discharge  of  the 
interest,  payable  on  the  debentures  for  £74,500  in 
the  information  mentioned,  or  on  any  debentures 
or  securities  issued  or  substitated  in  lien  of  said 
sum  of  £74,500,  the  court  having  no  power  on  this 
motun  to  direct  the  corporation  to  pay  the  interest 
(Kit  of  thnr  other  property.   The  second  branch  of 
the  motion,  which  is  comparatively  unimportant,  is, 
that  this  corporation  may  be  restrained  by  injunc- 
tion, from  applying  any  portion  of  the  pipe  water 
ratesor  rents  in  payment  of  interest  upon  any  mort- 
gage or  other  security  created  by  them,  over  and 
above  the  said  sum  of  £74,500.    The  only  secu- 
rity over  and  above  the  £74,500  is  a  certain  mort- 
gage for  £4862,  vested  in  the  Hibernian  Bank. — 


The  facts  relating  to  this  part  of  the  applicAtion,  I 
understand  to  be  as  follows In  or  about  the  year 
1845,  the  Hibernian  Bank  became  the  holders  of 
pipe  water  debentures,  (part  of  the  £74,500), 
amounting  to  £27,600.     The  Hibernian  Bank 
agreed  to  lend  the  corporation  a  sum  of  £4862,  a 
■considerable  pordon  of  which  sum  was  chened  on 
the  security  of  the  pipe  water  rent ;  and  the  Hi- 
bernian Bank  agreed  to  redoce  the  interest  payalide 
on  the  debeotores  for  £37,600,  to  £4  per  cent; 
the  efilwt  of  vhioh  was  a  aaving  of  upwards  of 
£500  a-year,  upon  the  interest  on  sodi  debeotores ; 
and  whidi  intereat  I  have  decided,  in  eotasidering, 
the  first  question,  I  am  not  justified  in  granting  an 
injunction  on  this  motion  to  prevent  the  payment 
of.   If  the  intereit  on  those  debentures,  and  on  the 
£4868;  be  not  paid  within  a  certain  period  after 
tlie  half-yearly  day  of  payment,  the  interest  on  tbe 
£27,600,  and  on  the  £4,862,  wiU  be  raised  to  £6 
per  cent  under  the  deed  of  1845,  which  was  ex- 
ecuted between  the  bank  and  the  corporation. 
Tbcare  ia  no  doubt,  Uiat  it  is  a  misapplication  of  the 
pjpe  water  rate,  to  apply  it  in  payment  of  the  in- 
terest of  the  £4,662.   But  the  interest  payable  on 
that  sum  Is  coonderably  less  than  tbe  aaving  efi*ected 
by  tbe  reduction  of  the  interest  on  Uw  debentorea 
for  £27,600 ;  and  if  I  were  to  grant  the  injunction 
in  rdation  to  tbe  intoest  payable  on  the  £ifi62, 1 
should  make  an  order  which  would  iocreaae  the 
annual  diarge  on  the  surplus  of  the  pipe-watw 
rates,  as  such  order  would  have  the  efiidct  of  raising 
the  interest  on  the  £27,600,  from  £4  per  cent ;  to 
£6  per  cent   It  appears  to  me,  that  such  an  order 
would  be  of  no  advantage  whatever  to  the  relators 
and  to  the  inhabitants  of  Dublin,  who  pay  pipe- 
wate  rates;  and  I  think  it  will  be  more  proper, 
that  this  question  also,  should  be  decided  at  the 
hearing ;  and  that,  at  all  events,  it  should  not  be 
decideid  before  the  Hibernian  Bank,  and  the  Cor- 
poration have  filed  their  answ«fl  to  the  infbrmation. 
The  third  branch  of  the  motion  is,  that  the  corpo- 
ration may  be  restrained  £rom  applying  any  portion 
of  tlie  pipe*water  rales  or  mta  in  payment  of  com- 
pensation to  dismlBaed  officers.   It  is  qoite  dear, 
diat  those  dismisaed  offiem  are  entitled,  nnder  the 
Munidpal  Corporation  Act,  to  be  paid  thdr  com- 
pensation out  of  the  corporation  property,  and  it 
would  be  very  oojust  to  them,  to  make  any  order 
in  relation  to  the  annnal  payments  which  they  re- 
ceive, until  the  hearing  of  the  cause;  when  the 
conrt  can  order  the  compensation  to  be  paid  out  of 
the  other  property  of  the  corporation ;  if  it  should 
appear  that  the  pipe-water  rate  are  not  properly 
appliodble  thweto.  I  have  no  aothority  on  motion 
to  i^e  any  such  order.  The  only  remaining  quea- 
tioo,  is  the  question  of  costs.   I  think  it  is  clear, 
that  the  Hibernian  Bank  ia  entitled  to  the  costs  of 
appearing  on  tliis  motion,  as  ihay  are  the  holders 
debentures  to  the  eatent  of  £27,600;  end  the  ap- 
plication to  restrain  the  payment  of  interest  on 
those  debentures,  at  this  stage  of  the  proceedings, 
and  before  the  hearing  of  the  cause,  is,  in  my  opini- 
on, entirely  unsustainable  for  the  the  reasons  I  have 
stated.    With  respect  to  the  costs  of  the  corpora- 
tion, I  think  they  should  not,  under  any  circum- 
stances, pay  the  costs  of  an  application  made  before 
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answer,  founded  Id  tbe  greater  part,  upon  a  state 
of  facts  known  to,  and  aoqaiesoed  in,  by  tbe  re- 
lators and  the  dUaens  of  Dublin  for  eleven  or  twelve 
years,  which  the  present  corporation  were  no  par- 
ties to,  they  having  only  followed  tbe  course 
adopted  by  their  predecnaors,  and  which  appears  to 
have  been  sanotioaed  by  Sir  William  M*Mahon. — 
But  as  I  entertain  considerable  doubt,  as  to  the 
legality  of  applying  the  pipe-water  rates,  as  they 
have  been  applied,  I  shall  not  give  the  costs  of  this 
motion  to  the  corporation,  unless  they  succeed  in 
this  suit.  I  shall  make  a  declaration  in  the  order, 
as  to  tbe  costs,  in  accordanoe  with  what  I  have 
stated.  The  motion  must  be  refused.  I  think 
those  parties  whose  claim  for  compensaUon  is  in 
question  are  entitled  to  their  costs.  I  must  say,  I 
never  knew  an  injunction  motion,  to  be  brought 
forward  under  circumstances  like  the  present, 
where  the  ground  of  complaint  was  known  and 
acquiesced  in  by  the  relators,  for  a  period  of  ten  or 
twelve  years.  I  do  not  entertain  the  least  doubt, 
that  the  question  involved,  ought  to  be  decided  on 
the  hearing  of  tbe  cause ;  and  are  aiich  at  1  ahould 
not  be  justified  in  deciding  oa  a  tbolion  like  the 
present 

» 

COMMON  PLEAS^/^eft.  30. 

RbTVOLDS  v.  FAUI.KHEB. 

Same  tf.  Samk. 

Scire  l^uie$ — Jvdrment  Debt — Svidence — 
Ettoppel, 

In  this  case,  the  plainti^  brought  two  actions  of 
scire facias  upon  two  judgments— the  first  of  Trinity 
Term,  1329,  and  the  second  of  Trinity  Term, 
1830— to  which  the  defendant  pleaded  payment, 
and  at  the  trial  before  Mr.  Justice  Torrens,  at  tbe 
sittings  after  last  Trinity  Terra,  gave  in  evidence 
a  series  of  receipts  by  the  plaintiff  to  tbe  mother 
of  the  defendant!  who  was  a  oo-obUgor  with  him 
on  three  bonds,  and  warrants  of  attoro^,  to  enter 
judgment,  and  on  which  separate  judgments  had 
been  obtained,  two  of  which  formed  the  subject  of 
the  present  actions,  and  which  payments  exceeded 
the  penalty  of  the  three  judgments;  and  also  gave 
in  evidence  a  bill  in  tbe  Court  of  Chwioery,  filed 
by  tbe  plaintifi*  to  recover  the  amount  of  a  fourth 
judgment  against  tbe  defendant,  and  the  charge  of 
the  plaintiff  under  the  decree  to  account  in  the 
cause,  in  neither  of  which  did  the  plaintiff  make 
any  daim  for  the  judgments  tbe  subject  of  the 
actions  at  law.  To  rebut  this  case,  tbe  plaintiff 
^ve  io  evidence  a  bill  filed  in  the  Court  of  Equity 


Exchequer,  against  the  mother,  vanous  pioceed' 
ings  had  there-under,  and,  amongst  others,  a  report 
of  the  Chief  Remembrancer,  bearing  date  tiie 
10th  of  May,  1842,  whereby  he  found  the  entin 
sum  due  on  the  judgments,  tbe  snbject  of  the 
actions,  having  appropriated  the  previous  payneiti 
to  the  discharge  of  the  third  judgment,  sod  the 
costs  of  the  suit ;  and  also  gave  io  evidace  nb- 
sequent  orders,  whereby  the  plaintiff  was  awarded 
costs  vi  two  motions  against  the  mother,  aud  tbe 
certifloate  of  taxation  ^  those  costs  the  daj  before 
the  trial,  die  taxation  being  e*  parte,  and  the 
mother  being  dead  at  the  time.  Coamel  for  tlie 
plaintiff  asked  the  learned  judge  to  direct  the  inn 
that  the  report  of  the  Chief  RemembranttT  vu 
conclusive  down  to  tlie  date  of  it,  and  tliat  the 
jury  were  bound  thereby.  The  paymenti  subse- 
quent to  the  report  were  insufficient  to  pay  tbe  tio 
judgments.  The  learned  judge,  however,  le^tbe 
ease  generally  to  the  jury,  who  fouod,  in  boA 
actions,  for  the  defendant. 

Battersbtf,  Q.  C,  and  O' Moore  had  obtameda 
conditional  order  in  Michaelmas  Term  for  a  new 
trial,  on  the  ground  of  misdirection,  and  tlut 
because  the  vwdlot  was  against  the  veigbt  of 
evidence. 

Against  this  order,  RoQettone  and  Evit^ 
^ewed  caussi  and  the  case  was  fuUy  argued  1m 
Term. 

0*MooreioT  the  pluntifl^. — It  is  plain  thai  tbe 
defendant,  claiming  Uie  benefit  of  paymmtsthrougti 
the  mother,  must  be  bound  by  an  acooiuit  vbicb 
bound  her.  It  was  not  open  to  tbe  defendiot  to 
give  payments  in  evidence  further  bad  tban  the 
remembrancers,  the  jury  had  no  right  to  disallow 
the  costs  included  in  that  report,  that  wotdd  be  in 
fact,  to  eonsUtote  them  taxing  maaten. 

Mr.  ffickey  having  been  called  oo  by  the  anrt 
for  an  authority,  having  cited  Co.  LitL  227  a,  Es- 
toppel is  there  quaintly  defined  to  be  itoppug  of 
men's  mouth  fh>m  speaking  the  tnitb ;  Eitoppd 
may  be  pleaded  or  given  in  evidoic^  a  jnrf  boi* 
ever,  is  not  bound  1^  Estoppel  aridog  by  act  id 
pais,  or  by  matter  of  writing,  when  given  in  eri- 
dence ;  but  they  may  find  such  Estoppd^  and  if 
they  will  find,  the  court  is  bound  to  give  jadgnieol 
accordingly.  (Smith,  L.  C,  440). 

DoHEBTT,  C.  J — We  are  of  opinion,  that  there 
was  no  misdirection,  and  that  the  whole  case  vu 
properly  left  to  tbe  jury.  The  RemembrtDctfs 
report  was  no  doi^t  evidence,  and  very  higli  evi- 
dence  but  did  not  conclude  the  jury,  aud  if  on  [be 
face  of  that  doe6ment,  they  found  iteoH  nuaifeajj 
improper,  they  were  not  bound  by  allow  tbe 
cause  shewn  with  costs. 
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ROLLS  COURT. 

Rdskell  ff.  CHuacH. — Jan.  Vl. 

StegitiimM  to  Btport—Dmn  to  7Vmifa«s— S4(A 
Gentral  Order. 

A,  B.  ehvited  hu  property  to  hit  wifit,  Jor  UJi ; 
and,  afier  dmrging  tame  wi&  tnertu  l^^acieM, 
and,  aaununt  t^urty  to  T.  he  dirtied  (As 
m^Aw,  mter  Ut  m^e  decease,  to  be  divided 
amongtt  the  i^iateet  tn  the  same  proportum  at 
the  Ugades.  The  testator  alto  authorixed  Hit 
wi^  to  appoint  trustees  to  carry  the  truttt  of  his 
tnll  into  execution.  l%e  widow  having,  6y  her 
will,  appointed  trustees  for  that  purpose,  after 
her  death,  a  suit  was  institu^  to  carry  the  will 
of  A.  B,  inU>  execution,  and  a  decree  for  a  sale 
pronounced.  Held,  that  the  trustees  did  not 
si^kiently  represent  T.  V.  to  bring  the  eate 
Kitki»  the  34th  General  Order,  and  in  hit 
eAsenee  a  good  tiUe  eotdd  not  he  made  to  a 

The  bill  ia  this  case  was  filed  to  carry  the  will  of 
Thomas  Dawaon  into  execution.  It  appeared  that 
Thomas  Dawson,  being  seized  and  possessed  of 
the  lands  and  premises,  for  the  sale  of  which  a 
decree  had  been  pronounced,  died  in  the  month  of 
May,  1829,  having,  by  his  will,  devised  to  his 
vife,  Anne  Dawson,  for  her  natural  life,  all  his  real 
and  personal  property  of  every  kind;  and,  afler 
several  specific  legacies  to  other  parties,  he  gave  to 
Thomas  Vance  the  sum  of  £10,  and  by  the 
residuary  devise  he  directed  that  all  the  rest, 
residue,  and  remainder  of  his  property— real,  free- 
hold, and  personal — after  the  death  of  his  said 
wife,  should  go  to  and  amongst,  and  be  divided 
between  the  several  legatees  thereinbefore  named, 
rateably  according  to  thdu-  respective  legacies ;  and 
be  tliereby  authorized  his  wife,  by  any  deed,  or  by 
will,  to  appoint  trustees  to  carry  the  trusts  of  h!s 
will  into  execution.  Id  November,  1841,  Anne 
Dawson  died,  having  made  her  will  and  appointed 
the  plaintiff,  Anne  Ruskell,  and  the  defendant, 
M.  Church,  executrix  and  executor  thereof,  and 
she  nominated  them  trustees  to  carry  into  execu- 
tion the  trusts  of  Thomas  Dawson's  will.  A 
decree  having  been  pronounced,  and  a  sale  had, 
there  was  a  reference  to  the  Master  to  report  as 
to  the  title ;  and  by  his  report,  made  the  9th  of 
November,  1S46,  the  Master  found,  "  that  Thomas 
Vance  was  a  necessary  party  to  the  cause,  and  as 
be  was  not  snch  party,  that  all  proper  parties  to 
be  bound  by  Uie  proceedings  in  this  cause  were 
not  before  the  conrt  when  a  decree  for  a  sale  of 
the  said  lands  and  premises  was  pronounced,  and  a 
Bood  title  could  not  be  made  to  the  purchaser." 

To  this  report,  exceptions  were  taken,  on  the 
ground  that  the  Master  should  not  have  found 
that  the  said  Thomas  Vance  had  any  estate  or 
interest  in  the  lands  to  be  sold,  or  that  be  was  a 
necessaryparty  to  the  cause. 

Mr.  WaU,  in  support  of  the  objections. — By 
Thomas  Dawson's  will,  the  legal  estate  in  the 
lands  was  vested  in  his  widow,  for  a  power  of 
mortgaging  was  given  to  her,  and  she  was  also 
authorized  to  nominate  trustees  of  her  hasbaod's  will. 
Tliis  power  having  been  exercised  by  her;  in  order 


to  carry  the  tnists  of  the  will  into  execotion,  it  is 
necessary  that  the  l^al  estate  should  be  vested  in 
these  trustees,  who  are  parties  to  the  suit.  7Vm< 
V.  Banning,  (7  East  T.  Rep.  96). 

Bughet,  Q,C.,  and  Mr.  Maley  for  the  report.— 
The  rule  only  provides  for  cases  in  which  there  is 
an  existing  trust  for  sale ;  this  suit  is  not  by  cre- 
ditors, but  is  instituted  by  a  legatee  to  carry  out 
the  trusts  of  Thomas  Dawson's  will,  and  not  to 
carry  into  execution  the  will  of  Anne  Dawaon 
also,  Anne  Damon  had  only  an  estate  for  life,  the 
legal  estate  in  remaindw  ia  |^ven  to  the  renduary 
devisees^  and  even  if  the  Iwal  estate  was  in  Hr^ 
Dawson  for  the  purpose  of  the  trost,  it  did  not 
pass  to  her  derisees,  but  reinains  in  her  at 
law,  it  does  not  appear  that  the  will  of  Anne  Daw- 
son was  proved. 

Mr.  F.Fitzgerald,  in  reply. — Upon  the  true 
construction  of  both  wills,  the  legal  estate  is  vested 
in  the  trustees,  both  of  whom  are  before  the  court, 
and  a  decree  for  a  sale  has  been  pronounced,  with 
a  full  knowledge  of  T.  Vance's  absence,  by  which 
the  court  has  assumed  jurisdiction,  part  of  the 
property  consisted  of  chattels  real,  the  1^1  estate 
in  which  vested  in  Anne  Dawson,  as  executrix. 
This  ease  comes  within  the  24th  general  order ; 
and  where  the  rights  of  a  party  are  incidental  to 
that  of  parties  before  the  court,  a  complete  decree 
can  lie  made  in  his  absence.  MiL  £.  P.,  81. 
Molly  V.  WhaUy,  (1  Ves.  A»7.)\  Rogers  v. 
(Banb.  SOO) ;  FeU  r.  Brown,  (8  a  1.  C.  87fi). 

Hastik  of  thb  Rolls — My  present  imprei- 
uon  is,  that  the  Blaster^  report  is  right ;  but  I  will 
connder  this  question  forUier,  it  is  inconvenient 
that  the  court  should  be  called  upon  to  dedde  a 
matter  which  was  not  before  the  Master,  for  the 
exceptions  do  not  properly  raise  the  question,  the 
first  objection  is,  that  the  Master  found  that  T. 
Vance  was  not  a  party  to  the  cause  ;  the  second, 
tha^  the  Master  found  T.  Vance  had  an  estate  in 
the  lands ;  the  third,  that  he  found  that  T.  Vance 
was  a  necessary  party  to  the  cause,  and  that  all 
proper  parties  were  not  before  the  court,  when  the 
decree  for  a  sale  was  pronounced.  This  does  not 
raise  the  question  which  has  been  argued  before  me, 
the  Master's  attention  should  have  been  called  to  the 
fact,  that  T.  Vance  was  not  a  necessary  party,  fw 
that  by  the  general  order  of  tiie  court,  the  trustees 
fully  repres«ited  the  estate  their  cestui  que  (msliw 
However,  I  can  dispose  of  this  question,  thongh 
not  properly  raised  before  the  Master. 

March  \. — Mastsb  op  tbb  Rolls. — The  bill 
in  this  case,  was  filed  to  carr}'  into  execution,  the 
trusts  of  the  will  of  Thomas  Dawson,  end  a  sale  was 
made  under  the  decree  in  the  cause,  to  pay  off  the 
legacies  given  by  the  will ;  and  an  objection  has 
been  taken  to  the  title,  tliat  a  person  named 
Thomas  Vance,  was  not  a  party  to  the  suit ;  and 
the  Master  came  to  the  conclusion,  tliat  the  objec- 
tion was  fatal.  By  the  will  there  is  a  bequest  to 
Thomas  Vance,  and  several  others  of  £10  each  ; 
so  far  as  tlut  legacy  is  concerned,  I  am  disposed 
to  think,  the  objection  could  be  got  rid  of,  by  in 
vesting  to  the  separate  credit  of  Thomss  Vance, 
that  sum  and  interest,  and  the  som  of  £&tm  eosts. 
That  course  oonld  be  taken  if  there  was  nothing  more 
in  qnestioD  j  bat  after  ^ving  a  lifa  estate  to  tlie 
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widow,  the  testator  declared  that  his  will  was.  i 
"  that  all  the  rest  reeidue,  &c-,  of  his  property,  real,  '. 
freehold  and  persoonl,  ailer  the  death  of  hla  aaid  i 
wife^  ihould  go  to  and  amongat,  aad  be  dirided  • 
between  the  several  legatees,  thereiubefore  natntd,  i 
rateably,  according  to  their,  and  each  of  their  re- 
spective bequests  and  legacies,  thereiDbefbre  meit- 
tfoned."    The  effect  of  which  is.  that  Thomas 
Vance,  takos  an  estate  in  the  rendae  in  tiw  same 
proportion  that  Us  legacy  of  £10  beam  to  the 
other  legacies.   The  okjootion  taken  Is.  that  TbO' 
mas  Vance  is  not  before  die  court,  or  bound 
the  proceedings,  and  that  is  sought  to  be  got  rid  of 
by  tlie  argument,  that  a  power  was  ^ven  by  Tho- 
mas Dawson  to  his  wife,  by  her  last  will,  to  ap- 
point trustees,  to  carry  tlie  trusts  of  his  will  into 
execution — that  the  widow  made  her  will,  appoint- 
ing trustees  for  that  purpose,  and  the  estate  being 
thus  vested  in  trustees,  who  are  parties  to  the  suit, 
the  24th  general  order  of  the  conrt*  applied  to 
this  case,  in  answer  to  which,  tito  difficulty  arises, 
that  the  will  of  Thomas  Dawson's  widow  has  not 
been  proved,  and  I  am  called  on  to  say,  that  these 
tnisteea  are  [voperly  appointed  j  which  if  I  was  at 
liberty  to  look  at  the  will,  I  might  come  to  the 
eonolnsion.  that  the  legal  eatate  was  not  veated  in 
than.   If  this  ease  came  witUa  the  general  orderi 
the  trustees  may  represent  the  persons  where  the 
legacies  are  g^ven ;  but  it  does  not  make  them 
present  the  persons  who  have  the  estate  in  tlie 
residue,  and  Thomas  Vance  is  a  necessary  party 
to  the  suit ;  not  on  account  of  the  l^cy.  bnt  in 
respect  of  his  interest  in  the  lands }  and  I  do  not 
see  how  this  objection  can  be  got  rid  of.  On  the 
whole,  although  anxious  to  come  to  a  differmt  con- 
clusion, I  cannot  allow  the  exceptions,  and  most 
therefor^  overrule  them  with  costs. 

— • — 

QUEEN'S  BENCH^HiLAKY  Tnii. 
Cakhichazl  9.  Watbbvobd  and  LnniucK 
Railway  Cohpant. — Jan.  S5. 

Adioa  on  the  Case — Arrest — Malice — Grose 
N^leet — New  Trial — Misdirection, 

In  case Jor  maliciously  and  injuriously  wer-marh- 
ing  a  writ  ^  oa.  sa..  and  causing  the  plaint^  to 
be  arreted  Aemn,  thej'v4ge  having  stated^  <Aat, 
tn  his  tpinionf  pro^  ^  actoal  malice  in  fact 
SMM  not  fMcefsnry,  hat  ikalt  Mofios  enighi  be 
if^erred from  gross  neglect.  UM  the  Jwy,  Aat 
in  their  opiniont  the  it^ury  done  to  thepiaintjff^ 
teas  occasioned  by  the  groM  neglect  of  the  <ie- 
fendantSt  thnf  were  at  nder^  to  ir^er  malice — 
Heldf  a  misdirection. 

The  declaration  contained  four  counts.  The  first 
count  stated,  that  before  committing  the  grievances 
Uierdnafter  mentioned,  to  wit.  in  Easter  Term, 
■in  tlie  tenth  ^ear  of  the  rtign  of  our  lady  the 
now  Queen,-  m.  fro.  before,  fto,  the  Waterford 
and  Limerick  Railway  Company,  fto.  recovered 
against  the  plaintiff  a  certain  debt  of  £1160,  as 
tSn  the  sum  of  £11  Is.  3d.  for,  Sec,  by  said  court 
.adjudged  to  said  Waterford  and  Limerick  Railway 
Company,  and  whereof  the  now  plaintiff  was  oon- 
victed.  as.  &c.  That  after  the  recovery  of  said 
judgment,  and  before  the  suing  out  of  the  writ 


thereinafter  next  meotioned.  to  wi^  on  the  Utli  of 
May,  1847,  at  Cork,  aforesaid,  the  plaiotiff  paid  ud 
satisfied  to  the  defendants  all  the  moneys  receinUe 
or  doe  to  tliem  on  said  judgment,  eieept  tin  an 
of  £274  Ds.  4d. ;  and  that  at  the  respectiT«  tins 
of  the  suing  out  of  the  writ  of  co.  an.,  and  of  the 
delivery  of  the  same  to  the  slieri%  aad  <£  am- 
mitting  the  several  grievances  thcrdnafter  nci. 
tioned,  the  said  sum  of  £274  Os.  4d^  iauki 
with  the  sma  of  £6  15s.  Sd.  for  inteiat  tbeicoa, 
at.  &c  making  tofetber  the  sum  of  £^  I6i,aDd 
no  more^  was  doe  to  tlie  defendants  on  maijaig. 
ment ;  and  no  further  or  greater  sooi  tbs  tiie 
said  sum  of  £280  16s.  was  payable  by  the  pltioiiff 
to  the  defendants,  or  receivable  b^  the  dcfeocUDts 
upon  or  in  respect  of  the  said  jadgmtnt,  o{  ill 
which  the  defendants,  at  the  respeotiTe  timn  of 
the  suing  out  and  deliverii^  of  the  writ  tbercimfter 
mentioned,  and  of  committing  Uie  grieniKa 
thereinafter  mentioned,  had  due  notice,  to  vh,  a 
Cork,  in,  &&.  aforesaid.     Nevertheless,  the  de- 
fendants, well  knowing  the  premises,  bat  ir{^ 
and  malicioush/  intending  to  oppress,  huran,  ud 
injure  the  plaintiff  in  that  l>ehalf,  and  cum  Ua 
to  be  imprisoned,  and  extort  from  hlmsgrattr 
Bum  than  wu  due  on  said  judgment,  aftflmrii,  lo 
wit,  on  the  16tli  November,  1847,  towit,itihe 
Queen's  Coorti^  Dublin,  under  odonr  of  obtaiui^ 
satirfaction  of  the  said  judgment,  and  necotioa 
thereof,  and  under  colour  of  pretence  that  tbe  aun 
of  £585  Os.  2d.,  with  interest  thereos,  al,  &e, 
from,  &&,  was  due  thereon  to  the  defendaou, 
wrongfvUy,  maliciotukft  and  unjustly  sued  tod  pro- 
secuted out  of  the  said  court  m,      at,  &c  ujwu 
said  judgment,  a  certain  writ  of,  &c.,  tsBed  i  vrit 
of  ca.  sa^  directed  to  the  Sheriff  of  ibe  eoaotj  of 
the  city  of  Cork,  whereby  our  said  lidj  tbeQaeen 
commanded,  ftc.   And  the  defendants  contmiog 
and  intending  as  aforesaid,  afterwards,  nd  bdbre 
the  return  of  said  writ,  to  wit.  on  the  said  t6th  of 
November,  1847.  to  wit,  at  the  Qoeo^s  Conrti 
aforesud.  fats^j/,  maUciousht  and  ts^srwu^ 
caused  and  procured  the  said  writ  to  be  muted 
at  foot  with  the  som  of  £585  Os.  Sd,  u  the  ion 
due  to  the  defendants  by  the  plaintiff  on  ibot 
saidjadgment,  and  for  which,  widi  interest  tiMRoa 
as  aforesaid,  the  sheriff  was  to  take  aod  an^  the 
plaintiff,  although,  in  truth  and  in  bet,  the  Hid 
sum  of  £585  Os.  2d.  was  not  due  to  the  defaidiDti 
on  foot  of.  or  in  respect  of  said  Judgroent,  ind  no 
further  or  greater  sum  than  said  sum  of  £280  Ifa. 
was  then  due  or  payable  by  the  plaintiff  to  ihe 
defendants,  or  receivable  or  recoverable  by  tbe 
defendants  from  the  plaintiff  on  foot  at,  or  in 
respect  of,  said  judgment.    And  the  plahitiff  liir* 
ther  saitb.  that  the  defendants,  further  cootriving 
and  intending  as  aforesaid,  afterwards,  sod  bdote 
the  return  m  said  writ,  to  wit,  on  the  di;  and 
year  last  aforesaid,  wrongfidlif,  malkiou^.  u"! 
em; wt(y  delivered  tlie  said  writ  so  marked  h  afore- 
said, to  the  sherifl^  to  be  executed  is  daefom  of 
law.    And  the  plaintiff  farther  saith,  iliat  tk 
defendants,  further  contriving  and  iiMendiiig  tf 
aforesaid,  wrongfuUvj  mtdiciousUf,  sod  vnjvi^ 
caused  and  procured  the  said  sheriff  aftervwils, 
and  before  the  return  of  said  writ,  on  the  I  'th  nf 
.  December.  1847.  to  wit,  at  Cork,  tn,      bj  nrtiK 
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of  the  said  vrit,  to  take  and  arreat  the  plaintiff  by 
his  body,  and  keep  and  detMn  liim  in  bis  custody 
UQoer  the  said  writ,  to  satisfy  the  said  sum  of 
£585  Ob.  3d^  marked  at  foot  of  said  writ  as  afore- 
uid,  with  interest  thereon,  at,  &&,  to  wit,  at,  &c., 
gsd  caused  and  procured  the  said  sheriff  to  detain 
and  keep  in  prison  the  now  plainUff,  for  a  long 
tiBM,  to  wit,  for  the  space  of  three  hours  then  next 
foUowing,  under  and  by  virtue  of  said  writ,  and 
DBtil  the  now  plaintiff,  in  order  to  procuiv  his 
lelesse  aad  discharge  from  the  said  imprisonment, 
w«i  f«ced  and  obUged  to,  and  did  then  pay  to  the 
ifaertf  the  said  sum  of  £585  0«.  2d.  so  marked,  &c 
■ad  the  iBiB  of  £12  IQa.  for  interest  thereon,  and 
ilsB  tba  further  aun  of  £17  8s.  Ud..  m  and  for 
faei  and  poundage  of  the  sheriff  upon  t^  said 
writi  said  three  aum^  mafcins  together  the  sum 
£(iI4  18s.  Ud.,  fdthoDgh,  in  uct  and  in  truth,  the 
said  sum  of  £280  Iwi,  and  no  more,  was  then 
due  and  receivable  upon  or  in  respect  of  said 
judgment,  whereby  the  plaintiff  hath  not  only  been 
injured  io  his  credit,  and  reputation,  and  circum- 
Uances,  and  put  to  great  pain  of  mind,  but  also 
thst  thie  plaintiff  hath  lost  and  been  deprived  of 
the  nm  of  £334  2s.  1  Id.,  being  the  lufference 
between  the  said  s«m  of  £614  IQ».  Ud.  aforesaid, 
and  £280  ISs^  the  si^m  really  due  on  foot  pf  said 
judgmeot.  The  swsood  count  only  differed  from 
the  first  in  the  sti^nnent  of  the  amount  paid  by 
the  plaintiff  on  the  judgmentt  end  the  third  and 
foorlh  oooats  omitted  the  vords  fn4^*%  and 
■iiiirjniii^  and  subititnted  the  «or4«  wrongfuUy 
and  H^wwMly.  Damages  were  laid  at  £2,000. 
The  dsfendanta  pleaded  the  general  issue,  and  paid 
into  court  a  sam  of  ntoney,  composod  of  over-levy 
and  ioterest,  and  £60<  At  the  trial  before  Moore, 
at  the  last  Sonuuer  Assizes  for  Cork,  it  appeared 
that  the  action  was  brought  against  the  company 
for  arresting  the  plaintiff,  under  the  following  cir- 
cumstanoea.  In  Easter  Term,  |647,  the  company 
recov«ed  a  judgmeot  against  the  pl^ntiff  for 
£585,  and  on  the  I8th  May  in  the  pame  year,  the 
plaintiff  paid  on  account  of  this  judgment,  into 
the  bank  at  Cork,  to  the  credit  of  the  coiqpany,  a 
Bum  of  £311  Ids.  6d.,  leaving  a  balance  of 
£273  4s.  6d.  still  due.  The  fucretfiry  of  the  com- 
pany knew  of  this  p»ment  having  been  made, 
and  comimaic^ed  the  iact  to  Mr.  Tandy,  the  soli- 
citor the  eoqqmiiy.  Mr.  Tandy  resided  in 
Waterford  (  and,  when  informed  upon  (he  sul^ect, 
wrote  to  Dnblin  to  lus  partner,  Mr.  Newman,  to 
advise  him  of  the  payment,  but  this  letter  mis- 
carried. Qtt  the  16th  of  November  following, 
Hr.  Newman  issued  a  writ  of  ce.  ^  for  the  eotirp 
sam  (tf  £585,  and  on  the  17th  pf  Decern^  the 
f^tiff  waa  arreated  in  Cork,  and,  after  being 
detaiaed  in  coirtody  for  about  two  houijs,  was  dis- 
ciiarged,  upon  paying  the  entire  (unopnt  marked 
OD  the  writ,  besidea  interest  and  sh^ftf 's  poundage. 
Ifr.  Newman  was  examined  on  behalf  of  the  com- 
paoy,  and  deposed  to  the  fa^t  of  his  not  having 
received  the  letter  vritto)  by  hie  partner  in  Water- 
fend,  and  stated  that  the  over-marking  the  writ  was 
purely  accidental,  and  arose  solely  from  bis  not 
having  heard  of  the  payment  having  been  made 
by  the  plaietiSl  The  learned  judge  wiu  of  opinion 
thdt  proof  (tf  actqiil  malice  in  faet  wa9  not  faeces- 


sary,  but  that  it  might  be  inferred  from  gro?^ 
ue^lect;  and  he  told  the  jury,  that  if,  in  their 
opinion,  the  company  had  been  guilty  of  gross 
neglect,  in  not  communicating  to  their  agent  the 
fact  of  the  payment  having  been  made,  they  were 
at  liberty  to  infer  malice.  Verdict  for  the  plaintiff 
with  £500  damages.  A  conditional  rule  having 
been  obtained,  in  Michaelmas  Term  last,  for  a  new 
trial  on  the  ground  of  misdirection, 

Hmn,  Q*V^  and  Martlaf,  Q*C^  were  now  heard 
in  support  of  the  rale. — Malloe  cannot  be  inferred 
from  mere  neglect,  however  gross.  To  support 
this  action  at  common  law,  it  should  have  been 
all^^d  in  the  decluvtion,  and  proved,  that  the 
party  a<^  maltdonsly,  and  without  probable 
cauae.  De  Medina  t.  Grow  (10  Q.  B.  Rep.  152) ; 
affirmed  on  error  {i^id,  17S).  These  counts  can 
only  be  maintt^ined  under  the  statute  (6  Anne,  Ir. 
c.  7),  and  proof  of  actual  malice  is  necessary  when 
proceeding  under  that  statute,  MilU  v.  Natutif 
(C.  &  AL  81).  The  jury  were  told  that  proof  of 
actual  malice  was  not  necessary,  but  that  it  might 
be  inferred  from  gross  neglect,  whereas  the  true 
question  for  the  jury  was,  whether  the  defendants 
were  influenced  by  actual  malice.  When  the 
learned  judge  told  the  jury  there  was  no  proof  of 
express  malice,  be  ought  to  have  directed  a  verdict 
for  the  defendant    [Mooret  J. — There  being  no 

{ffoof  of  actual  malice,  the  question  is,  whether 
egal  malice  can  be  inferred.]  tBhd^metC'J' — 
The  act  here  bang  lawful,  mauce  must  he  shewn.] 
SdieiM  r.  Fairham,(\  Boa.  ft  P.  388);  GUuon 
ChaUrst  (2  Bos.  &  P.  129)  <  6Wm  v.  WOcocht 
(3  Wils.  202)  i  Moort  t.  Gardner,  (16  M.  &  W. 
595);  BaunsJUld  7,  Drury  (11  Ad.  &  £1.  98; 
I  Saund.  130,  note)  were  cited  and  commented  on. 

Bennett,  Q.  C,  and  J.  2>.  Fitzgerald,  Q.  C, 
contra. — It  is  not  necessary.  In  point  of  law,  to 
prove  express  malice,  but  a  jury  may  infer  it  from 
neglect.  TBlackburTM.,  C.  J. — The  word  means 
actual  malice.  Have  you  any  case  where  a  jury 
were  told  to  presume  malice  from  mere  n^lect 
alone,  without  proof  of  want  of  probable  cause  ?] 
The  declaration  states  in  terms,  that  there  was  not 
probable  cause;  and  this  distinguishes  the  ease 
now  before  the  court  from  those  which  have  been 
cited  at  the  other  ude.  Want  of  probable  cause, 
is  a  question  for  the  jnn ;  and  from  the  absence 
of  probable  oauae^  the  hw  allows  a  jury  to  infier 
actual  mdiee.  Whoi  opoe  yon  shew  the  absence 
of  probable  oans^  as  was  done  in  this  ease,  it  may 
be  left  to  the  jury  to  say  if  there  was  malice  in 
&ct.  [Psm'fh  •/^Wbat  is  the  evidence  of  gros|> 
neglect  which  was  left  to  the  jury  ?  Tell  me  th^ 
facts  which  shew  that  there  was  malicei]  Th^ 
secretary  of  the  company  had  premised  the  plaintiff 
that  no  proceedings  should  be  taken  qu  the  judg- 
ment without  ^ving  him  preyious  notice.  [Siack- 
bume,  C.  J.— The  company  is  bound  by  the  act 
of  its  officer  in  this  trAQsactiou;  but  there  must 
exist,  in  the  mind  of  some  ope,  a  eriminal  intention, 
and  where  is  the  evidence  from  which  ypu  draw 
this  intention  ?]  We  rely  on  the  promise  that  no 
execution  should  issue  without  notice.  The  main 
objection  relied  oo  below  vas,  that  malice  could 
not  be  inferred  io  a  eorporatjoq.  There  are  no 
cottntl  Qtt  the  6th  Amie^  Ir.  c*  7 ;  ve  did  not  intend 
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to  proceed  under  that  statute.  They  cited  Crozer 
V.  PiUing  (4  B.  &  C.  ^  i  S.  C,  6  Dowl.  &  Ry.  1 2) ; 
Ravmga  v.  M^InUuk  (S  B.  &  C.693)|  Sinclair 
V,  Eldred  (4  Taunt.  7) ;  AtuHn  v.  Dafmam^  (3  B. 
&  C.  ia9);  Hardwick  t.  Bulop,  (26  Law  Joar. 
313). 

Fkr  Curiam. — We  are  all  of  opinioa,  that  this 
action  wa*  maintainable  only  on  the  ground  of 
proof  of  actual  malice  in  fact — malice  being  the 
gtBt  of  the  action.  We  cannot,  therefore,  regard 
the  present  verdict  as  a  satisfactory  one,  and  think 
the  rule  for  a  new  trial  ought  to  be  made  absolute, 
opon  payment  of  the  coats  the  former  one.  No 
cost!  upon  this  motion. 

Side  accortUnghf* 
COMMISSION  OF  OYER  AND  TERMINER. 

QUKEN  V.  DlTFFT_F«6.  7  to  21. 

CoBAM  Ball,     and  LxFaoT,  B.^ 

Practice — Proceeding  on  Second  Indirenunt — 
Pleading — ChtUlenge  to  the  Arra^ — Evidence. 

Where  separate  indictments  have  been  Jbundt  the 
court  has  no  jurisdiction  to  restrain  proceedings 
on  one  until  the  other  be  disposed  ofi  unless  thei-e 
be  some  allegation  of  iUegalih/  or  injustice,  or 
violation  of  duly  on  the  part  of  the  prosecutor. 

Held,  that  the  borough  boundartat  at  defined  bu 
the  3rd  ^  4th  Vice,  106,  art  extended  for  the 
purposes  at  vdl  of  criminal  at  ^  dvu  juriS' 
diction. 

Held,  that  pid^icatimu  were  overt  aett,  and  (hat  the 
word  '*  publication,**  at  hid  in  the  mcKctoirat, 
might  be  taken  to  mean  m  compatsing  on  ana  day, 
and  the  expression  of  it  on  tubieguent  days. 

Held,  on  a  challenge  to  the  array,  that  the  dispro' 
portion  of  members  of  different  religious  persua- 
sions was  not  admissible  in  evidence  to  the  triers. 

Beld,  that  parting  uiith  the  control  of  printings  or 
waitings,  to  that  they  might  be  read,  was  a  publi- 
cation. 

Sdd,  Mat  speeches  delivered  prior  to  the  commission 
of  the  o0nce  diarged,  might  be  given  in  evidence, 
fw  the  purpw  of  explaining  the  meaning  of  the 
pubticationt  tdl^ged  to  be  fehnioui. 

Bills  of  indictment  in  this  case  having  been 
found  by  the  grand  jury  at  this  Commission,  when 
the  prisoner  was  about  to  be  arraigned,  his  counsel 
moved,  (*  That  no  proceeding  be  taken  on  this 
indictment  until  ather  a  trial  be  had  on  the  indict- 
ment preferred  and  found  at  the  preceding  Com- 
mission, or  that  it  be  otherwise  disposed  of." 

Butt,  Q.  C  (with  whom  was  Sir  Caiman 
0*Legklen)  for  the  motionr—We  fully  admit  that 
tiie  prisoner  is  boond  to  uwwer,  if  arraigned,  Svr 
W.  WitkipoUe  ease  (Cro.  Car.  147)  i  Rex  v.  Swan 
mud  JtffimM  (Post  Cr.  L.  1U6 1  18  SL  Tr.  110») ; 
QtMm  v.MUtM  (1  Ir.  Jnr.  5).  The  court  has 
clearly  the  power  of  suspending  the  arrai^moit 
of  the  prisono:,  if  a  proper  case  be  made.  It  is 
the  court,  and  not  the  crown,  that  arraigns  the  pri- 
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soner.  There  b  a  dbcreliouary  power  in  Oe 
court,  (2  Hawk.  c.  25^  a.  15;  Aer  v.  Bmm 
6Car.&P.101).  These  pnraeeffinn ara veittiM 
and  harrassing  to  the  prisoner.  Tn  law  docs  not 
permit  an  amendment  of  the  leeord,  and^tbe 
adjournment  of  the  trial,  the  crown  has  tad  u 
opportunity  of  doing  that  they  cooM  not  biTe 
otherwise  done ;  and,  secondly,  we  are  not  to  be 
deprived  <rf  the  opportunity  of  objectug  to  tlie 
course  the  Altorney-Creneral  may  take.  If  be 
enters  a  ntJie  prosequi,  we  cootPM  it  witl  opcrtte 
BB  a  release  of  all  charges,  upon  tht  record,  tgUMt 
the  prisoner.  The  qoesdon  now  is  not,  vhethv 
that  point  be  a  good  one  or  otherwise,  bat  vb^bcr 
we  shall  be  deprived  of  the  benefit  of  rmng  it 
[The  following  cases  were  referred  to,  sod  odd- 
mented  out— King  v.  WffW  (3  Burr.  1466, S. C, 
19  St.  Tr.  1174);  King  t.  Fritk{i  LetehCtG 
10  J  2  Hal.  P.  C.95).3 

The  Attom^General  (with  Um  J.Ptrm)^ 
contra. — It  is  contended,  that  the  eoort  dioaU  m 
deprive  the  prisoner  of  tlie  right  be  hm  of  niri^ 
any  question  he  may  be  adriwd,  at  to  theeiNtof 
a  noMff  prosequi  i  bat  the  eouit  will  not  sow  be 
ancillary  to  any  course  that  will  deprive  tin  enm 
of  a  trial  upon  the  merits.  The  erawa  hai  hem 
guilty  of  no  delay.  [ThCT  referred  to  Qvm  r. 
Goddard  (3  L.  Ray.  939)  i  lUx  r.  Dr.  Wen 
(2  East.  2iS6).] 

Ball,  J. — This  is  professedly  an  appliatioi)  to 
the  discretion  of  the  court  Treating  it  en 
opinion  has  been  fully  disclosed  duriag  the  irv 
gresa  of  the  argument.  The  court  it  alkd  ofNn 
by  reason  of  the  many  delays,  as  wdl  ■  otbfr 
caiues,  to  say  that  because  the  case  hai  been  db. 
posed  of  by  the  grand  jury  on  four  diftnM  oca* 
sions,  that  the  Attomey-Ganeral,  on  ot  the 
crown.  Is  not  to  proceed  to  have  a  trial  opoa  tb« 
merits.  Is  the  court  to  fo^et,  that  if  tha  primer 
has  his  rights,  the  court  haa  its  duty  to  ib( 
public  to  perfbrm?  Are  the ri^ts of  Oa ctovb 
to  be  put  an  ei^  to  witlwmt  any  grotHMh  bent 
laid  for  the  exwdse  of  the  discretion  of  the  nmrt? 
There  is  no  statemrat  that  the  Attunej-Geoenl, 
on  the  part  of  the  crown,  has  dooe  anjt^ 
unjustifiable.  That  hardships  will  sometiam  occv 
to  a  prisoner,  is  an  incident  necessary  to  ill  piw. 
cutions }  but  unless  the  Attomey-Geoenl  d«ei 
something  illegal,  unjust,  or  in  viohlioB  of  hi 
duty,  the  court  cannot  Interfwe.  Tl«  Attonej- 
General  is  of  opinion,  that  it  is  not  safe  orpnidnt 
to  go  to  trial  on  the  former  incUctoMol,  ai^  if  Ibe 
court  to  say,  lie  shall  not  exercise  that  diicntiDD? 
I  have  oome  to  the  coDdnsioa,  that  the  eoort  oifht 
not  to  acquiesee  in  this  pari  of  the  ipplicstKii. 
With  respect  to  the  other  portion,  that  the  oont 
should  not  deprive  the  prisoner  vi  ao  objectioe 
depending  on  the  oonlingeney  of  a  m^fimfi 
being  entered  by  the  Attomey-Genenli  «tri4  ii  >i 
said,  may  affoni  him  an  opportuni^  d  s6ia% 
aside  the  whole  proceeding.  WassBy«»it«w 
seriously  called  upon  to  stop  tlie  crowo  is  u  bd* 
doubtedly  legal  course,  on  the  groood  cf  a[w- 
sibility?  What  is  the  right  dainwd?  It  li  to 
raise  a  technical  olgection  to  defeat  a  triiL  TW 
court  has  been  shewn  nothing  to  wamnt  it  ia 
acceding  to  such  an  application. 
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Lefbot,  B. — I  have  arrived  at  the  same  cod- 
cIiuioD  with  my  brother  Ball,  and  for  the  same 
retuKHis.  Mj  observations  are  not  made  because 
I  can  add  anything,  bat  to  corrol)orate  what  he  has 
ittted  to  be  our  line  of  duty,  and  that  which  has 
vntei  upon  in  other  cases  of  the  highest 
authority.  Rex  v.  Swan  and  Jefftryt  ^FosU  C.  C. 
106)  is  >  doar  authority  on  this  question.  Every 
lurdsbip  oi^^  in  that  case,  as  injurious  to  the 
prisoner.  Is  applicable  to  the  present ;  the  language 
of  tftit  esse  is  predsely  similar  to  that  ^  my 
brother  Ball.  If  we  were  treochiog  in  the  remotest 
iegne  on  the  rights  of  the  prisoner,  we  would 
yield.  Are  we  sn^ectlng  the  accused  party  to  two 
tnids  ?  We  oodd  not  do  so.  But  It  to  an  equally 
coDstitntional  principle,  that  no  man  can  evade 
aDswering  the  demands  of  justice.  It  is  not  sug- 
gested tt^t  there  is  any  intention  to  subject  the 
accused  to  two  trials ;  we  are  guarding  him  against 
Biicb,  and  we  will  protect  him  against  any  undue 
use  of  the  law.  I  have  no  doubt  on  the  authority 
of  the  eases  referred  to,  that  the  prisoner  is  bound 
to  plesd  to  this  indictment,  and  that  we  have,  in 
this  case,  no  discretion.  The  authorities  pressed 
upoo  us  do  not  apply,  and  U  is  our  duty  to  the 
crowD  sod  to  the  pubue  that  justice  shall  not  be 
defeated. 

The  prisoner  then  pleaded  in  abatement,  that 
Mr.  M^oribank^  one  of  the  grand  jury,  at  the  time 
of  bis  being  sworn  on  the  grand  jnr;,  and  of  thrir 
finding  the  faills^  did  not  reside  within  the  county 
of  the  dty  <^  Dublin,  though  he  did  reside  n^thin 
the  present  borough  boundaries. 

F(A.  10.— The  Attorney-  General^  for  the  crown, 
haoded  in  a  replication,  to  which  the  prisons 
deomrred. 

J.  &Bagany  for  the  demurrer,  contended  that 
the  residence  of  the  grand  juror  was  not,  for  the 
purposes  of  this  court,  within  the  county  of  the  city 
cf  Dublin.  That  the  3  &  4  Vic  c.  108,  s.  21,  had 
not  altered  the  borough  boundaries  in  this  respect ; 
that  the  22od  sec,  in  connection  with  the  previous 
one,  must  be  taken  to  mean  courts  belonging  to  the 
boroQgb,  and  not  courts  sitting  it'ithin  it.  That 
this  was  not  a  borough  court,  but  a  Court  of  Com- 
musion  for  the  county  of  the  city  of  Dublin,  the 
jurisdiction  of  which,  by  the  proviso  to  the  SIst 
seettai,  ranalned  as  it  existed  before  tiie  act. 
The  title  of  the  3  &  4  Vic.  c.  109,  relates  only  to 
adding  certain  portions  of  counties  to  cities ;  and 
the  firat  section  enacted  these  portions  should  be  a 
barony  of  itself  till  provision  be  otherwise  made,  and 
be  a  portion  of  the  adjoining  county  for  criminal 
purposes,  but  the  boundaries  were  not  to  be  altered 
for  purposes  of  parliamentary  representation.  That 
the  construction  of  these  two  statutes  shewed 
clearly  that  the  residence  of  the  juror  was  in  the 
coan^  for  criminal,  and  in  the  city  for  borough 
porpMes.  fHe  cited,  on  the  exposition  of  statutes 
in  general,  PowUer*M  case  (1 1  Rep.  34,  a)  }  King  v. 
Bttrreii{l2  Ad.  &  El.  460)  ;  Queen  v.  Silvernda 
(3Q.B.  410);  and,  on  these  statutes,  DdoAunCs 
cate  (Arm.  &  Mac  257) ;  Beg,  v.  Ii^edtUaiOt  oj 
Parish  of  St,  Qwrge  (8  Ir.  L.  Rep.  S3) ;  Barber 
V.  Evfois  (10  Jr.  L.  Rep.  ^).] 

The  Attorw^'Generuli  contra,  relied  on  -the  in- 


convenience that  would  accrue  if  this  construction 
were  adopted — that,  though  the  construction  of  the 
3  &  4  Vic.  c.  106,  might  admit  of  the  construction 
contended  for,  that,  taken  in  connection  with  the 
3  &  4  Vic  c  109,  it  was  clear  the  exclusion  was 
for  parliamentary  purposes  alone,  and  that  the 
cases  of  Barber  v.  Evans  and  R^,  v.  Inhabitants 
of  St.  George  were  not  distinguishable,  and  ruled 
this  case. 

The  court  called  on  Sutt,  Q.C^  who  contended, 
hi  addition  to  the  a^mmts  of  l/le,  O'Hagan,  that 
the  court  was  rittlng  under  a  commission  m  1  Vie, 
that  tiiere  was  no  commission  cS  a^unct,  it  being^ 
directed  to  the  Lord  Mayor  and  judges  for  tM 
time  being — that  a  jnror  residing  in  tlie  place 
where  this  juror  resided,  could  not  have  been  then 
allowed  to  be  sworn  upon  the  jury,  and  that  the 
3  &  4  Vic.  c.  108,  and  the  subsequent  act,  had  not 
altered  the  boundaries  with  respect  to  the  com  mis- 
sion.  [£a^  J, — This  objection  is  not  open  to 
you  upon  the  record ;  the  plea  does  not  advert  to 
it.  Z-efroy,  B. — The  plea  merely  states,  that  at 
the  time  of  swearing,  and  of  finding  the  bills,  the 
juror  did  not  reside  in  the  county  of  the  city.] 

Baxx,  J. — The  court  feels  no  difficulty  upon 
this  question.  The  law  is  clearly  settled  In  the 
cases  of  R^  v.  Inhabitants  of  St.  George  and 
Barber  v.  £Wiu,  and  it  would  require  strong 
authori^  to  satisfy  me  that  the  court  was  wrong  in 
that  decision. 

LsntoT,  B^The  decirions  referred  to  are  de- 
dded  on  the  plain  imd  settled  rules  of  construction. 
Even  if  there  was  any  doubt,  it  would  be  quite  too 
much  to  set  up  our  judgment  against  that  of  two 
other  courts. 

The  demurrer  being  overruled,  the  prisoner's 
counsel  then  handed  in  a  plea,  by  wliich  he  pleaded 
not  guilty  to  the  first  overt  act  of  each  count,  and  to 
the  charge  of  writing  the  letter  to  W.  S.  O'Brien, 
and  demurred  to  the  remainder,  concluding  that 
the  part  demurred  to  might  be  quashed. 

The  Attorney- General  objected  to  the  reception 
of  this  plea,  for  being  bad  in  form. 

The  prisoner's  counsel  contended  that  a  party 
might  demur  to  part  of  an  indictment,  QiMim  v. 
Parker  (Car.  &  Mar.  629).  That  if  the  demurrer 
was  too  large,  it  would  be  orermled,  Sinde  v. 
Gnm  (I  Man.  ft  Gr.  801);  BrintM  t.  SUt, 
(10  M.  &  W.  735 ;  2  W.  Saund.  285).  We  admit 
a  portion  of  this  indictment  to  be  good.  It  was 
decided  by  Perno,  J.,  on  the  argumoit  of  the 
demurrer  to  the  former  iodictmeDt,  that  the  de- 
murrer was  divisible,  and  the  prisoner  could  be 
called  upon  to  answer  only  the  good  parts  (1  Ir.  Jur. 
102)  ;  and  the  judgment  of  Richards,  B.,  (*6. 106). 

The  court  declined  to  receive  the  plea. 

The  prisoner  then  demurred  generally  to  each 
count. 

The  first  count  of  the  indictment  stated,  that 
Charles  Gavan  Duffy,  ftc,  did,  on  the  third  day  Qf 
June,  in  the  eleventh  year  of  the  rdgn,  &C.,  feloni- 
ously compass,  imagine,  invent,  devise,  and  intend  to 
deprive  and  depose  our  said  lady  the  Queen,  &c., 
and  the  said  felonious  compassiDg,  imaginatitm, 
invention,  device,  and  intention,  he,  the  said  Cliarks 
Gavan  Duffy,  then  and  there  feloniouriy  did  ex- 
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press  utter,  and  declare*  by  then  aad  there  felo- 
niooslypubliahingacertiUD  printing  in  acertain  num- 
ber of  a  certain  public  newspaper,  called  the  Pfation, 
which  said  printing  is  entitled,  "  The  Business  of 
To-day,"  in  certain  parts  of  which  there  were  and 
are  contained  certain  felonious  matters  &(S  ex- 
pressive of  the  felonious  intentiooi  *'  according  to 
the  tenor  and  effect  following,"  &c,  and  the  said 
felonious  compassing,  he,  the  said  Charles 
Gavan  Dufff,  did,  on  the  uvtmteauth  of  June, 
&&,  further  feloniously  express,  utter,  and  deolare, 
by  then  and  there  feloniously  pobliihing  a  certain 
other  printtog  in  one  other  number,  &&,  as  before, 
and  ao  throun  each  of  the  articlas. 

The  second  count  stated  the  eharges  u  in  the 
6r8t,  with  the  excepUon  that  the  intent  was  chained 
to  levy  war  against  the  Queen. 

The  third  count  charged  the  prisoner  with  divers 
overt  acts  of  publication  and  writing  on  the  same 
days,  and  with  the  same  intent  $a  in  the  first  count, 
but  did  not  set  out  the  printings  or  writing,  and 
stated  a  printing  on  the  29th  of  July,  with  intent 
to  publiu. 

The  fourth  count  was  the  same  as  the  third, 
•tating  the  intent  as  in  the  second- 

Bm  Q'C^  (with  him  Sir  Cohnan  (yZoghUn) 
for  the  donurrer. 

The  qoa^ona  argued  are  so  fully  discussed  in 
the  jodgnent  of  the  court,  and  having  been  dis- 
eoBsed  on  a^ument  of  the  demurrer  to  the  prerious 
indiotment,  it  will  be  inffident  here  to  refer  to  the 
oases  T^ed  upon.  [As  to  generality  in  indictments, 
Fost  C.  U  194;  f  Hale,  P.  C.  169;  East  P.  C 
121 ;  the  cases  of  Colman  (7  St.  Tr.  7).  Sidney 
(9  St  Tr.  817),  Thistlewood  (33  St  Tr.  684),  and 
Francia  (15  St  Tr.  898) ;  £iw  v.  Gibhon$ 
(S  Stran.  499 ;  3  Coke  Inst.  41 ;  reading  stat  Hen. 
2  Hawk.  P.  -C.  0.  2a,  s.  74).  As  to  pnntiog  with 
intent  to  publish,  1  Hale,  P.  C.  U8;  Fost  C.  L. 
102;  Ander$on*a  aueQi  St  Tr.  1245);  Baldwin 
v.Eiphinttone  (W.BU  Rep.1087);  Qwenv.Martia 
(Hodges'  Rep.  477-480).  As  to  repugnancy, 
2  Hawk.  P.  C.  c.  25,  p.  324.  Time  should  be  laid 
with  a  eontinuando ;  Deapartft  cote  (28  St  Tr. 
345)  I  Watton't  cate  (32  St  Tr.  1)  f  Frwf«  ca$e 
(9  Car.  ft  P.  129);  Bnmdreth*»  etue  (32  St  Tr. 
765))  in  theses  all  the  overt  acts  were  laid  on  the 
•ane  day.  As  to  quashing  any  portim  of  the 
iodictmont  that  might  be  bad,  11  Coks  45,  b; 
Com.  Dig.  PI.  C.  32 ;  2  V.  8 ;  Pikkn^f  v.  Inha- 
UtanU  of  Rutland  (2  Sanod.  379) ;  ffinde  v.  Gn^ 
(I  M.  &  G.  1 95) ;  Britcoe  v.  i^itf  (10  M.  &  W.  785) ; 
fVatfon's  cate  (32  St  Tr,  charge  of  Bayley,  J,  to 
grand  jury). 

The  Attonuy'GmunU  (with  him  the  &)lieitor- 
Oeneral),  contra. 

Butty  Q.C^  in  reply. 

The  SoUcitor-General  in  general  reply. 

14. — Ball,  J. — The  Directions  raised  to 
the  form  and  substance  of  this  indictment  are 
rix The  firct  three  for  uncertaiuty,  duplicity  and 
repngnann,  are  uppUoable  to  portions  of  the  four 
coaiMi.  The  others  apply  only  to  the  third  and 
foorth  eowta }  and  it  ic  alleged  that  they  ere  bad 
iot  want  of  a  statement  of  any  overt  acU  publica- 
tions not  b«ng  suofak  witlun  the  true  construc- 


tion of  the  Uth  &  12th  Via,  12.  Tbat  tbe 
third  overt  act  in  each  o(  these  coanti  lutei  ■ 
printing  without  any  publication  of  it;  and  lastly 
that  there  is  no  averment  of  any  ocntempUted  r& 
hellion  or  treasonable  design.  As  to  the  olnectioa 
of  uncertainty,  it  is  first  inristed  in  refermce  to  (be 
first  overt  act  in  the  1st  and  2Dd  coonta,  that 
expression  of  the  publication  is  onoerttinaBdio. 
sufficient  2dly,thatasufficientcon}mnDgtoiatB^ 
the  requirements  of  the  statute  is  not  ^ewo.  3Ji, 
there  is  no  averment  of  any  treasonable  design  u 
the  mind,  either  existing  or  ooatenpUtei 
laat  ol^ection  on  this  head  eppUes  to  the  M  &  4ib 
counts,  which  it  is  said  are  fa«d,  for  not  vecifWu 
the  partlcuUr  publication  relied  upoa.  Tbe  fim 
objection  under  this  head,  appUea  to  the  Ia  j^j 
counts,  and  the  substance  of  it  is,  that  tlu  wtnsKta 
of  the  publication  of  "  a  certain  printing  in  a  oerttig 
number  of  the  Nation  Newspaper;  m  a  ctntin 
part  of  which  said  printing,  there  were  coDUineil 
certain  felonious  matters,  tec"  does  not  aver  tlm 
the  prisoner  published  tluit  portiim  of  tbe  priatiig 
which  contained  the  felonious  exprssdom  The 
fallacy  is,  that  the  objection  assumes,  tbat  vbeo  it 
is  averred  that  he  expressed  tbe  fblonioQi  tsm^ 
sing  by  the  guilty  part,  that  lie  expreised  it  b;  tke 
innocent  also,  ft  cannot  t>e  said  that  tbe  fnm 
published  a  felonione  design  by  a  pnbUcttioii  cto- 
taioing  no  such  crime.  The  second  bead  (J  thii 
class  pervadea  all  the  overt  Mts  in  the  fonr  tmtt, 
except  the  first  The  olQeetion  Is,  tkit  ita  do! 
averred  thi^  the  eompun^  on  the  M  of  imt~. 
tbat  is  the  first  overt  act,  was  present  te  the  pri- 
soner**  mind  at  the  time  of  the  expresdoD  of  oA 
subsequent  act  The  objection  arisei  iiiw  rap- 
posing  tbe  term  "  expreBsion"*  in  theitatute  to 
a  different  meaning  from  tbat  it  resQy  bti,  it  dws 
not  mean  a  statement  or  indication  dTvbti  tbe  aa 
declares  must  be  expressed,  but  a  oamtiTe  of 
what  took  place  in  his  mind.  I  have  conte  to  tbe 
conclusion  that  the  oompassinff  on  tbeSrd  of  Judc, 
was  present  to  the  mind  oT  the  priaoBer  w  the 
transaction  of  tbe  aulisequent  wt«.  si  vai  oii 
there  should  be  a  distinct  averment  of  coaipiuiiBf 
to  each  overt  act;  the  indictment  would  beobjeoioi- 
able  for  duplicity.  The  5th  section  of  tbe  lltii  & 
t2th  Vic,  c.  12l,giveethepnMeciit(irtheiKw<rof 
stating  as  many  overt  acta  «b  he  pkasei^uid  it  vndd 
be  extraordinary  if  this  right  should  be  owlemd  h« 
the  legislature,  and  that,  at  tbe  sane  time^  it  ibnU 
be  so  difficult  to  state  them.  As  to  the  tbiid  ImiI 
of  this  class,  it  is  urged  for  tbe  prisoner,  ttutio 
order  to  make  printing  an  overt  ad,  there  nut  be 
a  publication,  a  treasonable  design  u  tbe  mind,  i 
or  some  reference  to  a  treasonable  deaign  ob  foot-  ' 
This  ai^moit  is  epplicable  to  words,  bat  oot  la 
printing,  and  the  rule  will  be  found  fiill;  stated  in 
FoH  (C.  L.,  198,  200,  204).  X  am  tberefbre  of 
opinion,  that  there  is  no  necessity  for  anj^cii  ; 
averment  The  last  head  of  this  clan  iii^ii^le 
to  the  drd  &  4th  counts,  and  is,  that  ikcbugeof 
publtshii^  "  divers  other  printings,  in  diTcn  oiba 
numbers  of  a  certain  pwUic  newapape''  ii  bad, 
for  not  marking  the  particular  publicatiotu  or 
papers  by  dates  or  otlwrwise.  It  if^n  to  me 
that  t^  pmdento  ThitlkiKoiti  on^  (33  Sl  Tr. 


Digitized  by 


THE  miSH  JURIST. 


684)1  FM»  eOMt,  (9  C.  &  P.  139),  beb^  aH  the  one 
w»y,  amd  then  Mng  do  authority  cited  to  the 
oootnry,  we  are  bound  to  follow  then.  It  ii  aaid, 
that  the  priioner  cannot  know  against  what  be  is 
to  defend  hinaelf ;  bat  the  amawer  iS|  that  he  may 
apply  for  a  bill  of  particulan ;  it  waa  also  urged 
that  abonld  he  have  occaaioa  to  plead  amtrt  Jm$ 
acam^  be  would  be  unable  to  shew  what  were  the 
pnbticationa  on  which  he  waa  aoqnitted.  JKing  v. 
Shten,  (2  Car.  &  P.  684X  answers  that  olnection. 
The  next  daa  is  tbiA  of  duplici^  and  is  sob- 
stantially  the  converse  of  the  second  branch  of  the 
preeedfaw  claas,  and  ia^  that  the  worda  **flvtber 
flxpnamt*  >>b^  Mi  a  ^stfaict  ftiaay.  By 
ifaa  M  see,  of  the  ilth  ft  19tb  IHa,  ei^  1^  two 
^gs  are  necessarf  to  ooBstUote  the  oriaie,  tha 
oompassinj^  and  tiie  fliprsssion  of  it  {  the  6th  se»> 
tion  allows  any  number  of  acta  to  be  charged. 
There  ia  one  compasaiBg  on  the  8rd  of  June,  the 
sobseqaent  acts  are  merely  expressions  of  it,  and 
not  Satinet  Monies;  and  with  the  exception  of 
71ii»tlewoeoJe$  em,  the  precedents  are  all  sa  The 
next  objectioa  is  that  of  repugnancy,  this  oliijeotiott, 
the  force  of  which  on  a  former  occasion,  I  can  un- 
derstand, is  removed  in  the  present  faidietmeat. 
The  next  otyection  is  solely  applicable  to  the  8rd 
k  4th  counts,  and  if  sustained,  the  t^SwA  will  be  to 
Mot  those  counts  from  the  indictment,  except  the 
pert  which  charges  the  writing  the  letter  to  W.  S. 
O'Brien,  and  is,  that  there  ia  no  areriDent  of  any 
overt  act,  publications  not  being  snch  within  Uw 
meaoiBg  <d  the  statute — it  ocoumd  to  me^  that  Ia 
legal  coBitrttetloo,  it  by  no  means  follow^  that  the 
ume  act  may  not  nnge  under  more  than  than  cme 
of  the  three  modes  ofexpreadon,  given  by  the  3rd 
section  of  the  statute ;  that  though  these  printings 
may  be  only  puUications  under  &  first,  thvf  may 
be  a  mode  of  expression  under  the  third — then  is 
a  strong  distinction  between  evidoice  of  an  inten- 
timi,  and  the  means  made  use  of  to  effiectnate  it. 
I  think  that  these  publications,  under  the  first 
branch  of  the  3rd  section,  are  evidence  of  the 
inteotioo ;  and  are  acts  to  efiiaotuate  the  intention 
under  the  third.  FfnU  (C.  L.,  202,  203,  204).— 
The  next  olyeetion  is  to  that  portion  of  the  count 
which  etate^  a  printing  with  the  intent  to  publish, 
whieh,  it  ia  said,  is  not  a  pnUioatlon.  This  objeo- 
tifm,  af^wars  to  me»  to  be  unanatalnable  on  the 
gnwmd  upon  whidi  I  have  nded  the  preceding  one. 
On  these  gnmndi^  I  am  rfopinion,  this  demnrrer 
most  be  overruled. 

LvpBOT,  B.,  expressed  his  entire  concurrence. 

Tlw  prisoner  then  pleaded  not  guilty. 

Sir  C.  O'LcgUen^  applied  for  a  bill  of  parti- 
culars of  the  printings  and  writings  to  be  given  in 
evidence  under  the  general  oounts^which  was 
given  him  by  the  Attomey-Geneml. 

The  prisoner  challenged  the  array;  and  the 
Attorney-General  joined  issue. 

BtM  Q.  C  addressed  the  criers  appointed  to 
try  tlie  issne ;  and  told  them  he  woald  prove  that 
having  r^rd  to  property  and  other  qualifications, 
the  number  of  Roman  Catholics  returned  i^Km  the 
panel  waa  quite  dis-proportionale  to  those  of  the 
ProtesUnts.  [Baii;^.— Wasnot  the  question  of  the 
proportions  of  rafi^^s  decided  on  a  former  oc- 
casion. Lefrmft  A—- Are  we  to  go  into  an  examina- 


tion of  the  religious  persuasion  of  the  jury,  wh«i 
the  question  of  proportioa  is  not  a  legal  one  ?]  At 
the  Maryborough  spedal  oommission,  Bnshe^  C.  J., 
allowed  this  question  to  be  put,  and  Moore,  J., 
in  the  case  of  Mitchell,  did  not  dissent  from  that 
authority — and  at  the  tate  comnussion  at  OonmeU 
the  same  oourse  was  allowed. 

Witnesses  having  been  examined,  and  the  evH 
dence  bemg,  that  the  panel  was  arrayed  in  coofor* 
mity  with  the  3rd  &  4th  Wm.  4^  a,  91.  The  triers 
found  against  the  diaUenge. 

I'eb.  15.— LEnwT,  BZ— Belore  we  go  into  this 
case,  I  think  it  right,  in  order  to  prevent  any  mis- 
take or  misecnoeptioo,  as  to  the  qeeation  under 
diseumioo  to  state  the  rale  stated  in  SCtdiell's  cane, 
where  I  had  the  concurrence  of  Moore,  J.,  that  the 
doctrine  of  propwtion,  was  not  a  test  of  the  fair- 
ness, nor  a  criterion  of  the  validity  of  the  challenge 
to  be  disposed  of.  My  Inrother  Ball  and  I  were  led 
to  suppose,  that  Pennefather,  B.,  had  taken  a  dif- 
ferent view  of  the  question ;  and  we  did  not  wish 
to  set  ear  opinion  against  tiie  statement  of  counsel, 
tliat  a  ruling  had  been  adopted  at  Clonmel,  ooa- 
trary  to  that  in  Mitf^^'s  case>  and  that  there  the  re- 
ligion of  several  jurors  had  been  enquired  into.— 
With  the  weight  of  so  moch  authority,  whatevw 
my  ojMnion  might  be,  I  vhonld  be  swry  to  act 
upon  it,  and  we  (Ut  it  due  to  that  authority, 
to  acquiesee  in  an  enqmry  as  to  the  propor- 
tion ik  Roman  Catholics.  (The  learned  Baron 
here  read  the  ofrfidon  of  Mr.  Baron  Peoe&tber, 
from  the  trial  of  ODoherty,  reported  by  Mr. 
Ho4gei^  P>  SSS),  No  man  should  be  put  off  or  left 
on  account  <n  his  roUgion ;  the  impartiality  ^ 
the  panel  v  not  to  be  twted  by  tha  proportiuA  of 
religions ;  a  doctrine,  which  if  acted  upon,  is  cal- 
culated to  create  most  mischievoos  consequenoes, 
by  leading  to  a  strife  we  all  should  endeavour  to 
repress.  We  were  told  that  the  Judges  at  the  late 
commission  at  Clonmel,  had  acted  on  the  rule  of 
proportion,  and  admitted  the  enquiry,  I  have  seen 
my  Lord  C.  J.,  Blackburne,  and  I  have  his  autho- 
rity for  contradicting  that  assertion,  in  the  strongest 
terms ;  he  said,  the  court  had  been-  informed,  that 
certain  jurors  had  been  left  off,  on  account  of  their 
relkjott ;  and  that  the  question  had  been  allowed 
on  uie  untostandii^,  that  it  would  be  followed  by 
evidence  to  shew  that  the  aheriff  had  acted  ille- 
gally. On  my  interview  witii  Mr.  Baron  Pennefa- 
ther, he  said,  the  question  of  religioo  eannot  be  en- 
quired into ;  there  nmst  be  a  Secretion  in  the 
sfa«iff,  to  select  the  persons  from  th^  intelligence 
best  calculated  to  do  thmr  duty ;  if  the  sheriff  is 
to  make  a  panel  by  any  proportion,  his  discreUou 
is  at  an  end.  Now  that  we  have  ascertained  the  true 
ground  of  the  decision  of  those  Judges ;  I  must 
say,  that  to  allow  this  enquiry,  would  be  a  libel 
on  every  class  of  religions. 

The  prisoner  then  challenged  as  tfaey  came  to 
the  bo<^,  every  person  summoned  on  the  panel 
aged  sixty-on^  and  upwards,  or  who  were  non- 
resident within  the  borough,  or  had  found  IhUs 
against  him  at  any  of  the  commissions  i  wfcuch 
challenges  wore  allowed.  During  the  trial  the  fol- 
towing  pmnts  arose  in  the  evidence: — 

The  AUonug-GmunU  offiired  in  evidence  a 
letter  to  W.  Smith  O'Brien,  proved  to  be  in  the 
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hand-writing  of  the  prisoner,  and  found  in  the  port- 
manteau of  the  former.   The  letter  had  no  date. 

£uttt  Q.C,  olgected  to  its  reception,  not  being 
connected  with  any  charge  in  the  indictment,  «nd 
that  it  did  not  appear  it  was  written  since  the  pass- 
ingof  the  1 1th  &  13th  Vic.  c.  13. 

The  Attomeif-Gtntrai  then  gave  in  evidence 
the  Nation  newspaper,  of  the  1 7th  June,  1848, 
the  statutable  declaradon  of  proprietorship,  and  of 
the  place  of  publication  of  the  newspaper,  under 
the  proviuons  of  the  6th  &  7th  Wm.  4,  c*  76 ;  and 
then  proposed  to  read  a  letter  dated  the  18th  June, 
1648,  and  in  the  newspaper  of  the  17th,  to  T.  M. 
Halpin,  Secretary  to  the  Confederation,  and  rigned 
<*W.  S.  O'Srien,**  to  which  the  letter  of  the 
prisoner  referred. 

ButU  Q-C^  objected  that  the  statute  6  &  7  W.  4, 
c.  76,  did  not  entitle  him  to  read  the  contents  of 
the  papers  as  facts — that  the  declaration  was  only 
evidence  of  the  prisoner  being  the  printer,  pro- 
prietor, and  publisher. 

Ball,  J._Iudepeadently  of  the  statute,  I  think 
that  your  objection  is  valid ;  but  supposing  it  were 
proved  that  Mr.  Dufiy  was  sole  conductor,  the 
question  would  be,  whether  the  contents  were  not 
primA  fade  evidence  agunst  Mr.  Duffy,  and  the 
onot  of  shewing  the  contrary  be  not  thrown  upon 
him.  You  contend  it  ia  now  sought,  f(v  the  first 
Ume^  to  make  a  statenent  in  a  newspaper  aa  evidenoe 
of  a  fact. 

The  letter  was  admitted  in  evidoue  de  htm  Mse^ 
subject  to  ol^ections  in  faett  one  of  which  wav, 
th^  there  was  no  evidence  ^  its  being  written 
since  the  passing  of  the  act. 

The  Attorney-General  then  proposed  to  read  the 
Nation  of  the  29th  July,  1848,  and  two  manuscripts 
in  the  hand-writing  of  the  prisoner,  printed  in  it. 
The  paper  had  been  seized  at  the  printing  office 
before  any  copies  had  been  circulated ;  a  copy  had 
been  also  found  at  the  publishing  office,  with  cor- 
rections on  the  margin.  He  contended  that  it  was 
clearly  admissible  as  a  publication,  and  that  the 
manuscripts  were  merely  ancillary — that  under  the 
6th  &  7th  Wm.  4.  c.  74,  tlie  mere  production  of 
the  newspaper  made  it  evidenoe — that  this  paper 
cwresponded  in  the  heading  and  conelusion  witii 
the  previous  publications.  Printing,  or  causing  to 
be  printed,  was  a  publication,  Baimm  v.  EipKin- 
ttone  (Sir  W.Bl.  1037.)  [Ai^/^Tbe  decisioD  in 
that  case  was,  that  '*  caused  to  be  printed*'  shewed 
the  employment  of  others.]  [^Lefroy,  B. — Is  this 
evidence  admiasible  under  the  counts  charging 
publication,  or  those  charging  that  he  caused  to  tiie 
printed,  with  intent  to  publish  ?1  If  priuting  be  a 
publication,  it  may  be  charged  as  a  publication. 
There  is  evidence  that  the  prisoner  printed  through 
the  instrumentality  of  other  persons.  \_BaUi  J, — 
On  the  authority  of  Baldwin  v.  Elphinttan,  the 
handing  to  others  to  print  is  a  publication*  In 
this  case,  we  have  in  evidence  that  which  there  was 
only  presumed.3  The  same  view  is  adopted  in 
Jfatta  v.  Frater  (7  Ad.  &  El.  223).  [Ball,  cited 
JifiW  V.  BurdeU  (4  B.  &  At  161)V] 

Suttt  Q.C^  contra- — King  v,  BurdeU  arose  on  a 
question  of  vmue.  There  has  been  no  publication 
of  these  manuscripts.  [Lrffoy,  S. — There  is  no 
doubt  that-  the  evidsaoe  shews  a  publication  of  the 


writings  i  they  are  in  the  prisoners  handwritii» 
and  are  found  out  of  his  possesnoo.  The 
tion  is,  whether  there  has  been  a  poblicitiini  gf 
the  printing.] 

Ball,  J. — I  think  these  docnuunts  u« 
sible  in  evidence.  The  question  is,  whether  the 
publication  of  the  printing  has  hesn  prored  loft. 
ciently  to  admit  it  in  evidntoe.  It  wss  tbewa  ihu 
a  number  of  persons  were  engaged  hi  priuiM 
and  a  large  number  of  the  papers  were  ttrndk^ 
The  principb  stated  in  Att^  v.  BvdtU  it,  tby 
wherever  third  parties  had  an  oppatnnitj  rfreid. 
iog,  whether  the  matter  be  read  w  not,  tte  g , 
publication  as  perfectiy  as  if  ten  thousand  n^i  ft. 
There  is  no  distinction  in  civil  and 
between  the  rules  of  law ;  as  to  publicatkn,  ^ 
rule  of  evidence  is  the  same. 

LaFBOT,  B. — If  there  were  evideoce  to  An 
that  it  could  not  have  left  the  prisoner'i  ooatrol,  it 
would  make  a  different  question.  Here  tbm  g 
evidenoe  of  an  intention  to  put  tiie  papa  in  a  pan. 
tion  to  be  out  of  his  control,  and  to  place  it  ia  that 
position  as  would  bring  it  within  the  mle  io  diil 
cases.  I  think  the  facts  of  this  case  aoxHurt  to  j 
publication. 

Butt,  Q.C^  in  his  address  to  the  jary  on  beblf 
of  the  prisoner,  proposed  -to  read  soiDepaHa^a 
from  speeches  of  the  prisoner  delivered  nae  ftui 
previousW. 

The  MIormey'GengrtU  having  ofajeeted,  od  the 
ground  of  irrelevancy,  after  aome  ^laiina, 

Ball,  J.,  aaid,  that  on  full  ooosidmtios  of  Ik 
question,  the  court  had  come  to  the  eoDdoM, 
that  the  speeches  proposed  to  be  read,  itricilj 
speaking,  were  not  relevant,  and  could  do^  dim- 
fore,  be  properly  admitted  to  ttie jury;  Wait 
appeared  from  the  cases  referred  to,tbattlarp 
discretion  had,  in  raodern  tiroes,  bea  giToi  u 
counsel  defending  a  prisoner,  and  that  tbe  pradke 
had  been  adopted  at  the  late  Special  CommiMD 
at  Clonmel,  the  court  did  not  feel  itsdf  jutified  ii 
refusing  the  prisoner's  counsel  the  same  Ittitnde  a 
the  present  instano^  though  they  were  quite  tf 
opinion  they  were  wholly  irrelevant 

The  B«v.  Mr.  MaUhew  was  asked  bj  Bm,  Q-C, 
whether  a  printed  doeoment  in  hb  hud  w  i 
correct  copy  of  a  speech  delivered  by  the  priswr 
at  Newry,  in  1841. 

Objected  to  by  the  Attoneg-GtMrnL 

Butt,  Q.C— The  ot^ect  is  to  shew  that  at  lha 
period  the  prisoner  had  a  legitimate  purpoae  tin 
in  view,  and  that  it  was  eontinned  down  to  tlie  for- 
matioQ  of  the  clubs  in  1847,  and  that  tbe;  ven 
created  with  the  same  object  The  nme  coane 
had  been  allowed  in  Home  Tookit  cote,  la  iht 
case  of  tbe  Queen  v.  O'Connetl,  in  1846,  ifwedM 
delivered  in  1810  were  given  in  evidenoe,  and  [i« 
same  course  was  adopted  in  the  Queen  v.Xerla. 

Ball,  J. — If  evidence  to  give  a  cODftnMW»lo 
his  writings  were  admitted  in  iforns  TMi/imi,l 
think  it  is  here  admissible  to  shew  tbsHuisg  of 
the  publications. 

Lsraox,  B..~The  cases  seem  to  be  anonikw; 
but  they  have  settled  a  rule  of  Uw  eonutrj  to  ibe 
general  rule  of  evidence. 

The  jury,  mat  heiMgeUetoagmUi* 
veriUet,  uere  tlieek»gei> 
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COURT  OF  CHANCERY. 
Rkstxs  v.  Cox. — MartA  d. 
Ibwut,  PelUumer — Cox,  Rgqxmdent 
Seqitgitratitm-^utfgment. 
Thtcomrtt  om  the  pvtition  of  a  prior  judgment  cre- 
ditor, on  tke  eretUtor  proving  his  tnterettf  will 
omgt  mqmelr^ort  appelated  under  a  decree* 

Tlut  vu  an  appeal  from  the  order  of  bis  Honour, 
the  Master  of  the  Rolls.  The  facte  of  this  case, 
•o  far  as  they  are  material,  are  sufficiently  stated, 
et^trm,  p.  169. 

Kmeut  Q.C.  (with  him  Mr.  yorman),  appeared 
for  the  appellant,  the  petiUoner  in  the  matter, 
SimmimdMV.  Ld.  Kinnaird,  (4  Ves.  739;  S  How. 
Ex.  784)  t  fVaiker  t.  BeU  (2  Mod.  31). 

Jft^kee,  Q.a,  and  Mr.  J.  F.  Walker,  for  the 
plaintiff  in  snpport  of  the  Rolls  order,  cited  An- 
fett  V.  Smitk^  Ves.  336) ;  Bume  v.  Roinruon  (7  I. 
E.  R.  168) ;  Burdetl  v.  Rockey  (I  Vem.  58). 

Lord  Chahckuab. — The  only  question  before 
me  ia,  whether  I  an  to  give  the  creditor  his  remedy, 
or  oblige  him  to  sue  out  an  elegit,  I  apprehrad 
the  eoort  will  not  force  a  party  to  file  an  et^t 
biU  to  g«t  rid  of  a  sequestration.  It  occurs  to  me 
that  the  belt  course  might  be,  that  the  judgment 
creditor  should  be  examined  in  the  office^  pro 
imlermtee  tuo,  and  that  if  he  appeared  to  have  an 
interest,  be  should  be  let  into  possession  by  a 
receiver.  The  order,  then,  must  foUoir  that  in 
JimMgm  T.  Ley  (3  Swan.  301,  n ;  S.C.  1  Dick.  94.) 
I  will  Dot  remove  the  sequestration  till  the  receiver 
bo  appointed. 

it  to  the  Master  of  this  court  in  rotation 
to  appomt  a  fit  and  proper  person  to  be 
receiver  over  the  landi  and  real  estate  in  the 
petitioa  mendoned  and  described,  situate,  &&, 
OD  W»  altering  into  security,  &c. ;  and,  upon 
t be  receiver  being  so  appointed,  let  the  seques- 
trators be  discharged  from  such  lands,  and  let 
the  deposit  made  by  the  petitioner^  with  the 
reiglitrar*  be  returned  to  faim.* 

Lib.  4./0.  227. 

ROLLS  COURT.-^fln.  20. 
Tbm  LiMnucK  Ain>  Watbhfobd  Raiwat  Com- 
FAWT,  Petitioners — O'Fekball,  Retpondent. 

SoUdtorf  Lien  on  Documents. 
jf^ougA  a  solicitor  discharge  Himselfl  the  court  wiU 
not  direct  him  to  deliver      to  his  Jitrmer  client 
docmnents  on  which  he  claims  a  Hen,  unless  a  case 
nf  pressit^  necessUy,  or  danger  of  has,  be  made 
out.  A  Court  of  ^ui^wUlorder  a  tajfotion  of 
coeU,  Aes^  all  lA«  eoets  be  fir  conD^KmcHy . 
TUa  was  an  apfdloation  to  have  the  bills  of  costs 
of  tim  nspondent  referred  to  one  of  the  Taxing 
Maatefw,  and  that  the  respondent  might  be  re-  j 
•trained  from  proceeding  in  an  action  at  law  for  | 
the  recovery  of  same,  and  that  he  should  be 
directed  to  furnish,  on  oath,  a  list  of  all  uredite  to 
which  the  petitioners  were  entitled,  and  that  it 
aboald  be  referred  to  the   Master  to  take  an 
acooont  of  all  moneys  received  by  the  respondent 
QD  aeooont  of  said  costs,  and  that  be  sbonld  be 


directed  to  lodge  in  the  c^ftoe  of  the  said  Master 
all  the  tide  deedi^  papas*  and  other  doonmoiis 
belonging  to  the  petitioner. 

The  petition  stated,  that  John  O'Ferrall  had  been 

the  solicitor  of  the  company — that  in  the  month  of 
October  last,  he  declined  to  act  any  longer  as 
such — that  be  had  furnished,  on  the  5th  of  October 
last,  his  costs,  condsting  of  more  than  750  separate 
bills,  amounting  to  the  sum  of  £26,023  14s.  8d. — 
that  the  respondent  had  received  large  sums  of 
money,  amounting  to  £7,000,  and  upwards — that 
he  had  also  rec^ved  money  from  adverse  claimants, 
against  whom  costs  had  been  awarded,  in  favour  of 
the  company — that,  until  the  costs  had  been  fur- 
nished, the  company  believed  that  the  several  sums 
so  paid  had  nearly  discharged  the  costs  due  to  the 
respondent-— that  there  were  gross  over^chargea 
iu  said  bills  of  costs — that  the  respondent  bad 
applied  to  his  own  use,  moneys  intmmt  to  him  to 
pay.daimanta — that,  b  consequence,  some  of  the 
claimants  bad  taken  law  proceedings  against  the 
company — that  the  respondent  was  in  possession  of 
all  the  dee^  agreements,  contracts,  receipts,  and 
vouchers,  relating  to  the  portion  of  the  line  ex- 
tending from  Limerick  to  Tipperai^,  and  that  he 
had  refused  to  band  over,  or  permit  the  company 
to  have  any  access  to  the  same,  until  paid  his  de- 
mand— that  the  taxation  of  said  costs  most,  of 
necessity,  take  much  tim^  and  that  the  company 
would  be  subject  to  much  inconveoienoe,  if  not 
positive  loss,  by  reason  of  the  withholding  of  their 
deeds  and  papers. 

The  leapondent,  by  his  answering  affidavit, 
stated,  that  be  had  not  dismissed  himself;  hut  the 
company,  by  reason  of  their  not  supplying  him 

;  with  money  to  pay  costs  out  of  pocket,  bad  obliged 
him  to  decline  to  act.  It  also  d«iied  the  charge  of 
misapplying  the  funds  intrusted  to  him. 

fft^ghes,  Q.C,  for  the  petitioners,  contended  that 
a  solicitor  who  discharges  binisdf  oanoot  retain 
documents  in  his  possession  j  and  dted  Ru^e^ge 
V.  Rutledge  (2  I.  E.  R.  390).  The  court  has  juris- 
diction to  make  the  order,  though  there  is  no  cause 
in  court,  in  re  Uxbrittge  (6  Ves.  425);  in  re 
Murray  (1  Russ.  Sl9);  Bukft  T.  Mste^  (8  M. 
and  Cr.  183). 

J.  D.  Fitzgerald,  Sir  Colman  O'Leghlen,  and 
Mr.  Midiael  G'FerraU,  for  the  respondent,  con- 
tended, that  to  deprive  a  solicitor  of  his  lien,  it 
was  neoKsary  to  make  a  special  case,  and  tiiat  no 
such  case  had  been  m%de  w  this  motion.  Hedop 
V.  M^calf  shows  this  necessity,  and  Colgrave  v. 
Manly  (I  Tur.  ft  Russ.  400)  shews  that  it  is  only 

I  in  a  caose  that  such  an  order  will  be  mnde, 
Bogtm  T.  BoOamd  (4  H.  ft  Cr.  354).  As  to  the 
nature  of  the  solicitor's  lien,  RsAardt  v.  PkOel 
(Cr.  ft  PhiL  79),  and  as  to  the  order  the  court 
makes  on  such  applications,  Cane  v.  Jlfar<m(2  Beav. 
584),  and  tn  re  SmUh{A  Bea.309),  only  shews  that 
such  an  order  will  be  made  in  a  case  of  gross  mis* 
conduct;  and  a  passage  in  the  judgment  in  that 
case  (page  316)  shews  that  a  deed  not  appearing 
to  be  required  in  any  cause,  was  directed  to  be  re- 
tained by  the  solicitor.  If  the  order  be  made  io  n 
cause,  the  solicitor  has  a  lien  on  the  funds  realised 
in  the  cause,  but  in  this  case  the  lien  will  be  de< 

stroyed  if  the  order  give  the  company  liberty  to 
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inspect  the  documents.  There  Is  a  dlBdnotion  be- 
tween a  solicitor  diecharging  himself  and  bting 

oblif^ed  to  discharge  himself. 

Mr,  Lawson  in  reply. — It  is  clear  that  the  respon- 
di!Dt  has  discharged  himself,  within  the  meaning  of 
the  cases  of  Kutledge  v.  Rutltdge  and  Hetlop  v.Met- 
calf.  Ttie  principle  on  which  all  the  cases  have  been 
decided  is  the  inconvenience  and  loss  that  would 
result  from  the  court  uot  making  the  order  ;  and 
the  principle  is  well  established,  that  a  solicitor 
who  discharges  himself  cannot  pre»>erve  his  lien  on 
documents,  when  his  so  dtnng  mtist  cause  loss  to 
his  former  client. 

Master  of  the  Rolls. — In  this  case  there  is 
DO  difflcoltj  as  to  dte  first  part  of  the  order  which 
is  sought.   I  have  absolute  jurisdiction,  on  dedded 
easeif  to  make  an  order  for  taxation,  even  titough 
there  be  no  taxable  item  from  the  beginninK  to  Ute 
end  of  the  bills  of  coats.    In  re  Rice  (2  Keen. 
18!)  is  an  authority  for  such  a  reference.  Though 
the  courts  of  law  in  England  have  felt  some  diffi- 
culty in  respect  to  jurisdiction,  the  Court  of  Com- 
mon Pleas  deciding  in  one  case  that  there  wan 
no  jurisdiction  for  such  an  order,  yet  Courts  of 
£quity  have  always  directed  even  the  costs  of  con- 
veyancing to  be  taxed.    There  being  no  doubt  that 
I  have  jurisdiction  to  make  that  part  of  the  order 
which  relates  to  taxation,  the  question  arises,  on 
tlie  other  branch  of  the  motion,  what  is  the  general 
r^ht  of  a  solicitor  to  retain  documents,  on  the 
ground  of  his  lien  upon  them,  when  the  claim  of 
the  former  client  arises  out  of  a  pressing  necessity 
for  the  documents  retdned  ?    The  case  of  Button 
T.  Hmrden  (1  Tomer  &  Kuss.  804)  decided,  that  on 
lodging  the  money  in  court  the  oraer  will  be  made. 
There  is  another  instance  in  which  this  order  wilt 
be  made,  and  that  is  where  the  withholding  of  the 
documents  must  occasion  loss ;  this  instance  has 
been  iUustreted  by  the  example  of  a  policy  of 
insurance ;  and,  in  such  a  case,  the  court  will  order 
the  solidtor  to  hand  over  the  policy,  but,  at  the 
same  time,  will  direct  the  company  to  preserve  liis 
lien.    Now,  in  this  case,  neither  a  pressing  neces- 


sity, or  a  danger  of  loss,  has  been  shewn  to  exiKt. 
But  cases  have  been  cited  for  the  purpose  of  shew- 
ing that  where  a  solicitor  discharges  himself  he 
cannot  retain  d penmen ts.  [His  Honour  referred 
to  the  early  decisions  on  this  point,  and  to  the  case 
of  Hedop  V.  Metcedf,  as  having  first  extended  the 
principle  laid  down  in  the  earlier  cases.]  I  do  not 
think  thwe  is  any  distinction  between  inspection 
and  prodnctkm.  I  think,  on  the  affidavit  in  this 
case,  I  am  bound  to  hold  that  the  solicitor  has  dis- 
charged himself;  but  I  think  there  is  a  distinction 
between  this  case  and  the  case  of  Hetlop  v. 
Metcaif,  for  here  no  pressing  necessity  has  been 
made  out.  A  question  may  arise  between  a  client 
and  a  solicitor  who  has  acted  for  a  great  number 
of  years,  and  then  declines  to  act  without  advances; 
and  I  think  it  would  be  pressing  the  principle  of 
the  case  of  Heglop  v.  Metcaif  too  far  to  say,  that 
an  order  to  deliver  np  documents  would  be  made, 
withont  there  was  a  case  of  very  pressing  necessity 
shewn.  I  do  not  think,  on  the  case  which  has  been 
made,  I  ought  to  exercise  the  jurisdiction  the  court 
possesses ;  nut  I  shall  make  an  order  which  will 
meet  the  justice  of  the  case,  directing  the  taxation 


and  a  list  of  the  docaments  to  be  InniAed,  bat 
refusing  that  part  of  the  motion  whidi  leckifbr 
the  production  or  inspectioa  of  the  docnmenii, 
without  prejudice  to  the  company  making  m  appti* 
cation  for  their  production,  on  dewing  a  prcadi^ 
necessity,  or  danger  of  loss. 
Jan.  25. — "  Refer  it  to  one  of  the  Taxing  Hutm 
of  this  court  to  tax  the  sevetBllnlli  of  cwu 
furnished  by  the  said  J.  OTemll  to  thenid 
Waterford  and  limerick  Railway  Con^wn, 
and  let  the  said  J.  O'Ferrall  furnish,  on  oai^ 
to  the  solicitor  for  sud  company,  a  liit  of  aQ 
credits  to  which  petitioners  are  eatitle*]  ^aum 
the  said  costs,  petitioners  nndertaklng  to  pay 
the  amount,  if  any,  which  shall  appsu  dot « 
such  taxation,  after  all  credits;  sad  ht  dit 
•aid  Taxing  Master,  on  taxing  aad  ueettiitt- 
ing  said  costs,  take  an  account  of  all  nth 
credits,  and  strike  a  balance;  and  lata  plea 
of  confession  be  lodged  with  the  Re|^«nrof 
this  court,  to  be  filled  up  with  the  bdaDce,  if 
any,  certified  to  be  doe ;  and,  upon  pavmot 
of  what  will  be  found  due  upon  such  tautico, 
let  the  said  J.  O'Ferrall  deliTsr  op  to  ibt 
petitioners  all  deeds,  documents,  and  papenio 
his  possession,  or  power,  bdongiog  to  die 
petitioners ;  and  no  rule  on  said  petition,  lo 
far  as  it  seeks  that  said  Mr.  J.  OTemli 
should  lodge  the  papers,  deeds,  tod  documeu 
in  the  Taxing  Master^  oflloe,  or  that  peti. 
tioners  should  be  at  liberty  to  ioipecl  uid 
p^ers,  deeds^  and  documents,  without  pn- 
judice  to  any  application  which  najbeiudi 
by  petitioners,  in  respect  of  aay  ptrtjcdar 
documents,  &&,  if  it  should  appnrthitt^ 
is  a  pressing  necessity  thrt  same  dnuld  be 
inspected  by,  or  delivered  over  to,  ibe  p«i. 
tioners;  and  let  the  said  Mr.  J.  O'Fenill 
furnish  a  list,  verified  on  oath,  of  all  deedsiK 
in  his  custody,  power,  or  posaesuon,  the  pro- 
perty of  the  petitioners,  and  the  said  Mr.  J. 
O'Ferrull's  bills  of  costs,  amountingto£26,0« 
148.  8d.,  and  Mr.  J.  O'Ferrall  insisting  tba 
the  entire  credit  to  which  the  petidooenart 
entitled  amonnt  to  but  £8,160,  and  no  mon, 
reserve  the  question  of  costs  of  said  petftios 
aud  the  proceeedings  on  tlus  order  until  the 
costs  shall  have  been  taxed,  and  tbe  nii 
accounts  shall  have  been  taken,  asd  baluce 
struck." 

£A.27.>li& 


Dablet,  Petitioner — Hokteh,  Rttpoaitnir- 
JTmcA  1. 
PracticB — Receiver. 
The  court  will  not  make  an  order  pemHof  ' 
receiver  to  ocooum^  hut  otice  wfyjfay^ 
ata^ugh  the  property  over  which  he  iteffmm 
prodncee  bmt  £10  per  annmm. 
This  was  a  petition  for  the  »ppointa»iit  irf  a 
receiver,  on  foot  of  a  jodgment,  orer  sp"^ 
which  amounted  to  only  £10  per  aDnom,aDd  tjf 
petition  prayed  that  the  receiver  might  not  V 
bound  to  account  more  than  once  in  ei-err  fi" 
years,  paying  over  the  surplus  rents  tothepeti- 
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tioaer,  md  that  sbM  netAvet  might  be  at  liberty, 
wiiboot  furdwr  order,  to  manage  and  let,  with  the 
8|>pn>batiofl  of  the  Master,  all  the  lands  and  pre* 
miaei  ovM*  which  he  sjiould  be  appointed. 

Mr.  JtAm  for  the  petitioner.— The  property  is 
so  very  Bmall,  that  if  the  receiver  accounts  every 
jetr,  the  costs  will  amount  to  the  entire  profit 
rent,  ud  there  will  not  be  anything  for  the  dis- 
cliarge  of  the  debL 

Masteb  of  thb  Rolu — I  *i!I  make  the  order 
ill  the  usual  form.  Refer  it  to  the  Master  to 
appdnt  a  receiver,  who  shall  enter  into  recog- 
nizince  for  the  doe  performanoe  of  his  duties,  and 
also  to  aeoouDt  onee  in  eveiy  year. 

SHraoAOK  «.  Xitnm^—Mardi  7. 

Practice — Demurrer — Amendment, 

Where  a  demurrer  not  having'  been  set  down  for 
arffeamti  wot  tiUowed  under  the  64th  General 
Ordert  the  court  wUl  not  permit  the  record  to  be 
aMendedt  6y  re-introducing  upon  it  the  defend- 
ants against  whom  the  hOl  was  dismissed,  a  new 
defence  Aaeuv  ariun  since  theMirur  of  the  ort- 

la  this  esse,  the  &ets  of  which  are  stated,  ante, 
page  127|  a  demurrer  had  been  taken  to  the  bill, 
aoa  same  not  faavi^  been  set  down  for  argument 
within  the  usual  Ume^  was  deemed  allowed,  pur^ 
suant  to  the  64th  General  Order.  On  the  SSnd  of 
bat  December,  the  plaiutiff  moved  for  liberty  to 
amesd,  and  serve  new  subposnas  against  the  de- 
marriDg  parties,  and  the  costs  of  the  demurrer  not 
haring  been  paidj  the  moUon  waa  refused  with 
cofta. 

Mr.  Ft  Fitageratd  now  moved,  that  the  bill 
might  be  restored,  notwithstanding  the  order  dis- 
nuMDg  same,  abd  tint  the  defendants  against 
whom  the  UU  had  been  dismissed,  might  be  con- 
ddered  parlies  to  the  cavek  The  defendants  have 
been  guilty  of  irr^larity ;  for  the  demurrer  was 
tdLSB  without  as  attested  copy  of  the  bill  faavii^ 
besD  taken  oi^  Also,  if  the  amendment  is  not 
aUowed^  the  Statute  of  Limitations  will  prevent 
the  filing  of  a  new  biU.  When  the  former  appll- 
catioB  was  made,  tbe  costs  of  the  defendants  were 
Dot  paid,  but  that  objection  is  now  removed. 

Siif^,Q.(X,aadMr.Iiobert  barren, contra  

This  is  an  applic^ion  to  the  discretion  of  the  court. 
If  this  motion  is  necessary  to  get  rid  of  the  Statnte 
of  Limitations,  the  court  should  not  interfere  to 
destroy  that  defence,  but  should  leave  the  plaintifi* 
to  his  l^al  remedies.  In  the  case  of  &tight  v. 
MujorAamks  (14  Sim.  108),  it  did  not  appear  that 
*aj  sew  defence  arose  out  of  tbe  transaction.  i3y 
the  rule  of  the  court,  this  bill  stands  dismissed.  In 
the  ease  ot  Downing  v.  Hoddej;*  the  Lord  Chan- 
cellor laU  down  the  principles  on  whicli  this  court 
sboold  afitf  in  relaxing  the  General  Orders,  and 
this  case  ^W0  not  cwne  within  them.  If  the  Sta- 
tute of  Limitatioos  applies,  the  order  to  amend 
will  not  save  the  pl^Uff's  rights,  as  the  amend- 
meota  would  be  of  Uie-  day  upon  which  the  order 
is  made. 


*  Xsperted,  aius,  p.  137. 


Mr,  Fitzgerald,  in  reply,  cited  Walkins  v.  £u.ih 
(2  Dick.  701,  Dan.  C.  P.  553),  and  contended  that 
if  the  plaintiiT  was  compelled  to  file  a  new  bill, 
the  original  defendants  would  be  then  enabled  to 
take  advantage  of  the  Statnte  of  Limitatioos  aa 
well  as  those  who  had  demurred. 

Master  of  the  Rolls. — So  far  as  this  motion 
seeks  to  restore  the  bill  as  to  the  defendants 
against  whom  it  has  been  dismissed,  that  Is  calling 
on  me  to  set  aside  the  64th  General  Order,  and 
the  case  of  Knight  v.  Maforibanks  (14  Sim.  198) 
is  an  expresa  authority  against  so  during;  and  it  is 
plain  the  application  is  so  far  unsustainable.  By 
the  second  purt  of  the  noUc^  I  am  called  on  to 
permit  an  amendment  by  re-introdudng  def^dants 
against  whom  the  bill  stands  dismissed,  thus 
enabling  the  plaintifi'  to  get  rid  of  the  Statute  of 
Limitations,  by  making  the  bill  bear  date  from  the 
year  1847  instead  of  the  present  day.  If  the 
amendments  are  properly  made,  the  order  which 
is  sooght  could  not  be  of  any  advantage,  as  the 
amendments  must  set  forth  the  circumstances  under 
which  they  are  made,  that  the  bill  standing  dis- 
missed,  with  oosts,  liberty  was  given  to  re-introduce 
the  defendants  upon  the  record,  and  that  would 
have  tbe  same  effect  as  if  a  new  bill  was  filed.  In 
the  case  of  Hom^trooke  v.  Wm;\  following  the 
authority  of  Cornwall  v.  Sperring,  before  Sir  M, 
O'Lougnlen,!  under  the  particular  circumstances 
of  the  cas^  after  a  demurrer  allowed  under  the 
64th  General  Order,  I  permitted  the  bill  to  be 
taken  pro  confesso  against  the  defendant  who  de- 
murred, and  I  am  inclined  to  grant  such  an  order 
as  is  now  sought,  where  H  cannot  be  any  advantage 
to  the  defendant  to  insist  upon  a  new  record}  but 
that  does  not  apply  to  a  case  like  the  present, 
where  a  defence  has  arisen  which  did  not  exist  to 
the  original  bill.  If  I  were  to  make  this  order,  I 
should  be  depriving  the  party  of  his  defence,  for 
the  only  advantage  to  be  derived  from  permitting 
this  amendment  would  be,  that  the  plaintiff  might 
insist  that  his  bill  bore  date  of  the  year  1847,  new 
rights  have  been  acquired  by  the  n^ligence  with 
which  the  plaintifl^s  case  has  been  conducted ;  asd 
I  must  refuse  this  motion,  with  costa 


Rowland  v.  M^Dohhux. — March  Id. 

Pmdiee — Replioation,  Ammdment  vf, 

Hughes,  Q.C.,  moved,  that  tbe  plaintiff's  replica- 
tion, filed  on  tbe  16th  of  February,  betaken  off 
the  file  and  set  aside  for  irregularity,  on  the  ground 
that  the  plaintiff  thereby  purports  to  join  issue  witfa 
one  Thomas  V.  Ctendenning,  as  a  defendant  in  the 
cause,  there  being  no  person  of  that  name  a  de- 
fendant therein ;  aud  also  that  the  bill  stand  dis- 
missed, with  costs,  for  want  of  prosecution.  In 
this  case  on  the       day  of  an  application 

had  been  made  to  set  aside  a  former  replication, 
as  purporting  to  join  issue  with  a  defendant  who 
had  not  appeared,  and  the  plaintiff  obtained  liberty 
to  amend,  upon  payment  of  costs;  accordingly, 
the  present  replication  was  filed,  by  which  issue 
was  joined  with  T.  V.  Ctendenning,  who  was  nut 
a  party  tu  tlie  cause,  having  died  in  the  year  164?. 

t  Reported,  atue,  p.  1 17.       {  Vid.  ante,  p.  I  IT,  uote. 
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Mr.  Mnlmf,  contra,  moved  a  cross  notice  for 
liberty  to  amend  the  replication,  by  Btriki^  ont 
the  name  of  T.  V.  Clendenning.  From  the  amdavit 
of  Mr.  Wetherell,  a  solicitor,  it  appeared  that  the 
name  of  Clendenning  was  inserted  by  mistake,  and 
vas  a        clerical  error. 

Mastkr  ot  thk  Rolls. — This  appears  to  be  a 
mistake,  and  I  will  give  liberty  to  amend  ;  and  let 
the  pla'otiff  pay  the  defendant,  M'Donnell,  £5  cosu 
of  thu  motion. 

— « — 

QUEEN'S  BENCH^HiuiET  Tbbh. 
Dalt  v.  Roohkt. — Jan.  23. 
Hight  ^AUoUee  of  Shares  in  RailtMOf  Con^tmuf 
to  Recover  back  Deptmt. 

An  tUlattt0  of  shares  in  a  railway  company,  provi- 
siofutlfy  rvittered,  paid  a  deposit  ^  £2  4s  per 
ghare,  ana  signed  the  subseribei's  agreement^ 
which  gave  me  provisuHuU  directors  power  to 
cairry  on  the  undmofttn^ >  or  onj^  part  tf  it^  or 
to  aMiMfen  lAe  wholot  or  any  part  of  it  t  aiH?  out 
of  the  money  wfttcA  ^ould  come  to  their  hands, 
by  way  of  deposit  or  otherwise,  to  make  such 
deposits  or  investments  as  might  be  requited 
by  the  Stoning  Orders  of  Parliament,  and 
alto  to  pay  salaries,  Sfc,  and  the  costs  of  ob- 
taining Acts  of  Parliament,  SfC^  and  generally 
to  apply  such  monm/s  in  paying  and  satisfy- 
ing  ali  other  costs,  ejcpenses^  or  litUnlities  which 
they  might  incur,  in  relation  to  the  undertak- 
ing. The  project  proved  tAortive;  and,  m 
an  action  of  asswnpsit  to  recover  back  the  deposit, 
Held,  that  theplaintij^  contd  not,  m  such  action^ 
impeadi  the  validity  of  the  subscriber^  agree- 
ment, and  that,  by  executing  that  deed,  he  had 
authorized  the  directors  to  diipose  of  the  money, 
and  ther^re  could  not  recover  back  any  part  of 
the  deposit. 

Assumpsit  for  money  had  and  received  for  the  use 
of  the  plaintiff,  and  for  money  due  on  an  account 
stated.    Plea,  non  assumpsit. 

At  a  trial  before  Richards,  B.,  at  the  Spring 
Assizes  for  the  County  Wicklow,  1848,  it  appeared 
tliat  the  defendant  was  one  of  the  provisional 
directors,  and  a  member  of  the  managing  com- 
mittee, of  a  company  provisionally  registered  under 
the  7  &  8  Vic.  c.  1 10,  called  the  Dublin  and  Sandy- 
mount  Atmoepheric  Railway  Company,  and  that 
the  action  was  brought  to  recover  the  sum  of 
£Si  10s,  being  the  amount  of  a  deposit  of  £S  2s. 
per  shares  pida  by  the  plaintiff  on  the  allotment  to 
him  of  fifteen  ibarei  in  the  undertaking.  The 
plaintiff  received  scrip  certificates  for  his  shares, 
and}  on  the  4tb  of  November,  1845,  executed  the 
parliamentary  contract  and  also  the  subscribers' 
agreement.  The  latter  deed  was  mude  between 
the  shareholders,  of  the  one  part,  and  two  trustees, 
of  the  other ;  and,  by  it,  the  shareholders  nomi- 
nated certain  persons,  including  the  defendant,  to 
be  the  managing  committee,  or  directors  of  the 
undertaking,  and  conferred  on  thetn  very  exten- 
sive powers.  Amongst  others,  tliia  deed  gave  to 
the  directors  "fall  power  to  take  such  measures 
as  they  might  deem  expedient  to  carry  the  under- 
takii^  into  ^ect  {  and,  for  that  purpose,  to  cause 


such  surveys  and  estimates  to  be  made  u  thn  i 
might  think  advisable,  besides  sock  u  had  ilr^  | 
been  made,  and  to  abandon  tbe  nndertakiE^, «  i 
any  part  thereof,  and  to  make  applicatioD  to  ?u-  ! 
liament  at  tbe  then  ensuing  seanon,  for  an  Aa  of  j 
Parliament  for  all  or  any  of  the  purposes  tberao  ' 
mentioned,''  &c.  The  directors  were  also  to  hire 
'« full  power  to  determine  how  far,  and  to  vbit 
extent,  the  undertaking  was  to  he  eanisd  ing 
efibet,  deferred,  or  abuidoBed,  and  geoenllj  tt 
enter  into  and  carry  on  all  such  a^oeiatioi^ 
covenants,  and  agreementa»  and  to  do  and  cneote 
all  sttdi  acts,  deeds,  nutten>  and  tUnga,  ia  rditioD 
to  the  said  undertaking,  and  to  tbe  appUtatioii  to 
be  made  to  Parliament  and  for  wmdi^  the 
undertaking,  and  the  affairs  and  ooDeem  (hem^ 
in  ease  such  Acts  «f  Parliament  sboaM  oot  ^ 
obtained,  as  they  (the  directors)  shotdd,  from  tiiM 
to  time,  consider  expedient.**  They  were  tka  (o 
have  full  power  out  of  the  money  wbicb  tbooli 
come  to  their  hands,  or  be  placed  to  their  ere&, 
by  way  of  deposit  or  payment  of  calls,  or  o6tr- 
wise,  in  relation  to  the  same  undertaking,  to  nnke 
such  deposits  or  investments  as  might  be  rcqtiiml 
by  the  Standing  Orders  of  Parliantent ;  and  also 
to  pay  and  allow  all  such  fees,  salaries,  sod  reoo. 
pense  to  counsel  and  solicitors,  deiis,  lentatt, 
and  other  persons  who  might  be  emfdv^ed  in  reU- 
tion  to  the  said  undertaking,  as  they  sboaM  tbitlt 
right,  and  generally  to  apply  sack  BNngyi  ia  ui 
towuds  the  fulfllmmk  of  any  bargaiis,  et^ 
ments,  contract*,  arrangements,  or  agreeaeon, 
into  which  Uiey  might  have  entered^  oriHoiM 
they  were,  by  that  deed,  empowered  to,  lodihMM 
or  might  enter  for  the  purposes  afsrmiil;  toi 
toward  the  costs  of  any  works  or  prwrnfioit 
connected  therewith,  and  in  and  towards  the  nllcit- 
ing,  supporting,  or  opposing  a  bill  or  bilk  in  PuUi- 
ment,  aa  therein  mentioned,  and  in  obtuiung  tbe 
necessary  aet,  or  acta,  for  carrying  oat  the 
undertaJdng,  or  any  part  or  parts  thcreoT,  iii4 
generally  in  paying  and  satisfying  all  other  eosi, 
charges,  expense^  and  liabilities,  which  they  sHgbt 
sustain  or  incur,  or  which  might  already  tisfe  ben 
sustained  or  ineurred,  in  relation  to  the  said  undtr* 
taking,  or  otherwise,  under  and  by  virtee  of  ibeie 
presents."  It  appeared  frmn  the  evidence,  tbti  i 
bill  for  the  incorporation  of  tbe  oompaaj  had  bcoi 
introduced  into  Parliament,  and  that,  after  hmig 
passed  the  House  of  Lords,  it  was  raedcd, « 
merits,  In  the  House  of  ComaoiM;  It  ftnkr 
appeared,  that  tbe  jHrovisloDal  r^giatnlkn  of  tbt 
company  was  not  renewed,  and  it  was  Hfailttsd  br 
the  defendant,  that  it  waa  not  faiteodsd  that  fk 
project  should  be  fhrther  proaccuted.  He  ' 
admitted  that  the  stock  of  the  oompaay,  seeordof 
to  the  last  prospectus  issued,  was  to  have  oossiiifd 
of  6,000  ahares  of  £20  each,  on  wbicb  i  dfjxmi 
of  £2  2a.  per  share  was  to  have  been  pud  Df^  nd 
that  deposits  were  only  paid  on  3,S0U  ihaRt.  Hw  i 
solicitor  for  the  company  was  called  for  tbt  plun- 
tiff,  and  he  proved  that,  according  to  the  tripoA 
prospectus  issued  by  tbe  promoters  of  tbe  uoder- 
taking,  the  capital  was  to  connst  of  only  £HO0i^ 
in  3,600  shares  of  £15  each,  deposit  £1  5s.  ptr 
share,  and  that  the  altaration  in  the  eipilal  of  tbe 
company  was  roads  by  tiie  directors  oo  the  :(3rdaf 
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October,  1845,  after  the  applications  for  shares* 
but  before  any  were  allotted.  The  plaintiff  was 
then  proceedii^  to  give  in  evidence  the  particulars 
of  a  meeting  of  the  company  held  on  the  Sth  of 
January,  1846,  when,  on  the  part  of  tiie  defenduit, 
it  was  olyectvd  that  any  endenoe  should  be  re- 
ceived of  the  conduct  or  management  of  the  e«n- 
paoy  after  the  time  of  the  execution  of  the  deeds 
by  the  pluntiff.  The  learned  Judge,  however, 
overruled  the  objection,  and  admitted  the  evidence. 
It  appeared  that  the  meeting  of  the  5th  of  January 
was  called  in  c^HMeqnence  of  some  of  the  share- 
hold«s  being  dissatisfied  with  the  manner  in  which 
the  a&irs  of  the  company  were  managed  by  the 
directors.  The  causes  of  disapprobation  were, 
that  some  of  the  directors  had  not  paid  the  deposit 
on  their  shares — that  others  of  them,  though  named 
in  the  prospectus,  had  never  acted — that  one  of 
tbem  had  never  executed  the  deed — and  that  tliree 
of  them  had  not  taken  any  sharee  in  the  under* 
taking.  Another  canse  of  disapprobation  was,  that 
the  aoD  of  one  of  the  Erectors  had  been  substi- 
tirted  in  his  fiuber*s  place,  as  Erector,  and  that  the 
sofastHtUloB  was  not  authorized  by  any  act  of  the 
directon.  It  furtb^  appeared  mm  the  evidence, 
that  pnvioos  to  going  beifore  Parliament,  a  consi- 
derable reduction  was  made,  by  the  engineer  of  the 
company,  in  the  estimate  of  the  probable  expense 
of  the  undertaking,  and  that  the  capital  was  there- 
upon reduced  from  £120,000  to  £83,332. 

At  the  dose  of  the  plaintiff's  case,  counsel  for 
the  defendant  called  for  a  non-suit,  upon  the  follow- 
ing grounds: — lot.  Because  the  contract  upon 
which  the  sum  of  £31  lOs.  was  paid  by  the  plain- 
tiff, was  a  emtract  under  seal,  and  that  money  so 
|Hud  ooaid  not  be  recovered  in  an  action  for  money 
had  and  received.  Sndty.  Because  there  was  a 
partnership  created  by  said  deeds,  existing  between 
tbe  plaint^  and  defendant,  and  that  by  reason  of 
such  partnership,  tbe  present  action  was  not  sus- 
tainable. Srdly.  Because  there  was  no  evidence 
of  fraud  to  vitiate  the  deeds,  or  to  disdiarge  the 
plaintiff  from  his  eontraet }  aud,  lastly,  because 
there  was  do  evidence  of  any  money  having  been 
received  by  the  defendant  for  the  use  of  the  plain- 
tiff^ The  learned  judged  refused  to  non-suit,  and 
the  defendant  then  went  into  evidence  to  show  the 
bona  ^fids  character  of  the  proceedings;  that  tbe 
conduct  of  the  directors  was  approved  at  a  meet- 
iog  of  shareholders  held  on  the  11th  of  May, 
1846,  at  which  meeting  plaintiff's  scrip  was  pre- 
sented, and  that  the  full  number  of  6,000  shares 
were  allotted  in  the  said  undertaking.  At  the 
close  of  the  defendant's  case,  connsel  for  tbe  plain- 
tiff submitted  that  the  plaintiff  executed  tbe  deeds 
optm  the  understanding,  that  the  capital  of  the 
proposed  company  was  to  consist  of  £120,000,  to 
be  Mbsorlbed  in  6,000  shares  of  £30  each,  whereas 
no  more  than  8,O0H0  shares  were  actually  subscribed 
few,  and  called  apoo  the  learned  Judge  to  direct 
tbe  jury  to  find  a  verdict  for  the  plaintiff,  inas- 
mach  as  the  undertaking  for  the  purpose  of  whidi 
tbe  plaintiff  had  subscribed,  and  paid  his  depont, 
was  altogether  abandoned  before  tbe  present  action 
was  commenced,  and  it  was  not  shewn  that  any  of 
the  money  paid  by  tbe  subscribers  on  their  shares 
was  expended  in  any  manner  authorized  by  the 


subscribers'  agreement,  which  the  learned  Judge 
refused  to  do,  whereupon  counsel  for  the  plaintiff 
excepted.  Tlie  defendant's  oounael  then  called  on 
the  Judge  to  direct  the  jury — 1st,  that  If  they  be- 
Ueved  the  proposed  undertaking  was  entertained 
and  carried  out,  h<mA up  to  the  time  when  the 
plaintiff  executed  the  subMvibenT  agreement,  they 
should  find  for  the  defoidant  \  2Ddly,  that  unless 
they  believed  the  plaintiff  was  induced  to  execute 
tbe  said  deed  by  fraud  or  misrepresentation  prac- 
tised by  the  defendant,  or  some  person  in  bis  behalf, 
tbey  should  find  for  the  defendant,  which  tbe  learned 
Judge  refused  to  do,  whereupon  counsel  for  the 
defendant  excepted.  The  learned  Judge  left  two 
questions  to  tbe  jury — Ist,  whether  the  prtgect  or 
undertaking  was  up  to,  and  at  time  of  the  plain- 
tiff's joining  therein,  and  executing  the  said  deeds, 
and  payment  of  his  deposit,  a  bona  fide  prqject  and 
undertaking ;  and  2ndly — whetiier  the  plaintiff  was 
induced  by  any  untrue  or  fraudulent  representation 
of  tbe  committee  of  niaoagemeat,  to  take  part  in 
the  undertaking  and  execute  the  deeds.  Upon 
thia  seocmd  question,  the  learned  Judge  told  the 
jury,  that  in  considering  the  question  of  firaud,  or 
misrepresentation,  they  should  take  into  thdr  con- 
sideration, as  evidence  on  the  said  question,  the 
facts,  that  four  of  the  persons  named  as  directors, 
in  the  prospectus  of  the  said  company,  did  not  after- 
wards act  therein ;  or  execute  the  deeid  thereof,  and 
that  three  of  the  directors  did  not  take  any  shares 
therein }  whereupon  defendant's  counsel  objected, 
and  insisted  that  the  said  facts  and  matters  were 
not  admissible  upon  any  issue  in  the  present  action 
against  the  defendant;  and  that  the  jury  should 
have  been  directed  to  exclude  them,  and  all  facta 
and  circumstances  occurring  after  the  time  of  the 
execution  of  the  said  deed  by  the  plaintifi^  from 
their  consideration,  but  the  learned  Judge  ruled 
that  all  such  facta  and  drcumstances  were  so  ad- 
misdble  in  evidence,  and  thereii^n  the  defendantTs 
counsel  excepted.  The  jury  found  in  the  affirma- 
tive upon  both  issues^  and  tiie  defoidant^  counsel 
then  called  for  a  direikibn.  In  favour  of  the  defend- 
ant, but  the  learned  Jttdge  directed  the  jury  to 
find  a  verdict  for  the  plaintiff — whereupon  counsel 
for  tbe  defendant  excepted. 

Lynch  and  Latins  were  now  heard  in  support  of 
the  exceptions. — This  mon^  was  never  had  and 
received  by  the  defendant  for  tbe  use  of  the  plain- 
tiff. The  defendant  was  not  one  of  the  trustees 
in  whom  the  money  was  vested,  and  there  is  no 
evidence,  that  it  ever  came  to  his  hands.  The 
shareholders  committed  tbe  management  of  the 
affairs  of  tbe  company  to  the  provisional  directors, 
and  the  "subscribers'  agreement,"  gave  them  power 
to  apply  the  deposits,  in  payment  of  any  charget 
and  expenses*  The  plaintiti;  by  executing  the 
deed,  Ijecame  assodated  witii  the  defendant  in  a 
common  adventnie,  a  partnership  was  created  be- 
tween them.  The  presoit  case  is  distinguishable 
from  Watstab  v.  ^tottismode,  (15  M.  ft  W.  501), 
for  there,  the  plaintiff,  not  having  executed  any 
deed,  was  never  jointly  interested  with  the  d»> 
fendant  in  tlie  undertaking,  and  tbe  purpose  fur 
which  the  money  was  paid,  wholly  faileid.  The 
proceedings,  in  the  case  now  before  tbe  court,  wera 
carried  on  bona  fide  up  to  the  time  when  the 
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plaintiff*  exacuted  tha  **  sabmlben  agreement," 
and  the  obcnnutamMB  whiob  took  place,  after  the 
execution  of  that  deed  by  the  plaintiff,  were  not 
admissible  in  etidence,  in  tbe  present  action. — 
[They  cit«d  Garwood  v.  Bde,  (I  Ex.  Rep.  &«4); 
CoW  V.  Becke,  (6  Q.  B.  Rep.  930);  Herveif  v. 
Archboidt  (3  B.  &  C.  626) ;  (2  Stark  on  Evid.  64) ; 
Houmrd  v.  Shaw,  (9  Ir.  L.  Rep.  335) »  Lettee 
Blackwood  V.  Qrurg,  (Hayes'  Rep.  277)  t  Clements 
V.  Todd,  (I  £k.  Rep.  368);  Mookler  v.  :^rpe, 
(4  Railw.  Ca.  52,  S.  C.  11  Jur.  573).] 

Coate*  and  CyCaUaghan,  contra : — The  deeds 
are  out  of  this  case,  as  they  were  executed  by 
tbe  plaintiff,  by  nnaaa  of  a  fraudnlsDt  represen- 
Utiou.  We  have  in  tbia  ease  more  eridenoe  of  ; 
fraud,  than  existed  in  MockUr  v.  Sharpe,  for  we 
have  persons  appointed  to  be  directors,  who  never 
'  executed  tbe  deeds,  or  todi  any  part  In  the  pro- 
oeedinga ;  and  the  son  of  one  direotor,  put  in  the 
place  of  his  father  f  Airther,  there  were  6,000 
shares  allotted,  and  depoatta  pud  only  on  ^SOO. 
In  Oarwcod  v.  Eds,  there  was  no  fraud  found  by 
the  jury.  The  action  for  money  had  and  received 
ia  an  equitable  one,  and  the  plaintiff  ia  entitled  to 
get  back  bia  money,  tbe  object  for  which  he  sub- 
BCribed  not  being  carried  out.  IMoare^J.  when 
once  a  party  executes  a  deed,  authorizing  certain 
expenditurea,  it  is  under  that  deed  be  must  look  for 
redreas].  There  was  no  expenditure  within  the 
power  of  the  deed.  The  prospectus  of  the  com- 
pany depended  upon  the  foil  amount  of  capital 
being  realized,  and  £62,500  was  all  that  was 
•ttbaoribed  for.  The  estimates  had  to  be  altered, 
and  the  directors  by  varying  tbe  nature  of  the  un- 
dertaking in  tbia  respect,  released  firom  their  con- 
tract, rtie  parties  who  had  executed  the  deeds  on 
the  ^  November.  The  promoters  never  bad  a 
hope  of  realizing  the  cafUtal,  and  the  plaintiff  was 
induced  by  misrepresentations,  to  take  a  part  in 
the  undertaking.  {Moore,  J,  I  do  not  think,  fraud 
at  one  time  is  proof  of  fraikd  at  another].  [They 
cited  Magnire  v.  Goddard,  (2  Jebb  &  Sym.  455) ; 
  V.  Craabie,(S  B.  &  C,  814).] 

Feb  Cqbiam — Tlie  great  difficulty  the  court 
feela,  is,  in  applying  these  facts  to  defeat  a  deed  in 
a  court  of  law ;  and  as  we  are  not  able  to  see  upon 
what  legal  grounds  the  jury  could  have  acted,  we 
think  in  tiuM  case,  there  must  be  a 

Vntirt  d«  novo. 

MiDDLETON  V.  Maxwcll  Jan.  27. 

Priority  hetween  Seguestratious—  Costs  and  Ex- 
penses— Liability  of  Sequestrator  for  Arrears — 
Apportionment  of  itmt-charge — 6  6^e0.4,  c.  91 ; 
1  ^  2  Vict,  c.  106. 

AjvdgmnU  creditor  temud  a  aequMtraUon  again$t 
an  isKumbent,  and  dkerewtm  wtU  into  thepot' 
ae$nonofhisbenffieei.  The  bieki^  of  &»  diioom 
tybsaqrtenthf  isnied  a  eequeetration  for  mm- 
retidenoB  ^^nst  the  tame  inotmbent.  Held, 
{CramptontJt,  diasentiente)  that  the  sequestra- 
tion for  non-retidence  had  the  effixl  of  suspending 
the  ereditof's  *egvestration,  and  that  the  bish^ 
was  entitled  to  apply  the  proceeds  of  the  benefices, 
in  the  first  in«tanc«,  m  defraying  the  nweuart) 
expemeee  of  serving  the  cure,  am  in  paying  me 


costs  whieh  kg  had  huMrred  m  tdatiotUihu 
sequestration. 
A  sequestrator  it  IMle  to  aecomtf>r  an  arrtar «( 
rent-chart'  became  due  lehUe  ht  muU 

possession. 

Where  the  possestion  of  the  sequeitrator  endtd  m 
the&th  March,  1844,  no  aj^ortionmettt  ofrt, 
rent-duirge  uAidi  accrued  betieeen  ths  U  ^ 
November,  184%  and  that  date,  atutd  b»  made  k 
as  to  charge  the  sequestrator. 

A  se^iueetrator  is  not  liable  fi>r  As  gide  stul 
beciame  due  previoua  to  his  igipointment. 

The  plaintiff  in  this  case  had,  in  Eatttr  Tern 
I84I,  obtained  a  judgment  for  £500  agtiut  tJie 
defendant,  who  was  then  vicar  of  tbe  prdwndin 
of  Balla,  and  rector  of  the  pariabee  ti[  Hhialla 
and  Roslee,  in  the  diocese  of  Tuaoi.  A  »rit  of 
levari  issued  on  that  judgment,  and  ontbedi4i^ 
June,  1841,  the  benefices  of  tlie  defendsnt  ven 
sequestered,  and  T.  Lancarter  appointed  x^im. 
trator.  When  this  sequestration  issued,  tbe  de- 
fendant did  not  reside  in  any  ctf  his  psriihci;  and, 
on  the  20th  of  July,  1841,  the  Lord  Bi«bop«f 
Tuam  issued  a  monlUon  to  resides  which  m 
served  on  tlie  defendant,  and,  b«ng  disngar^ed  by 
him,  a  sequestration  for  Doa*reridenoe  inaed  ontbt 
5th  of  March,  1842,  and  the  said  T.  UncaMerTu 
appointed  sequestrator.  On  the  5Ui  of  Bhreh, 
1844,  the  benefices  of  the  defondant  beeameToid, 
from  non-residenoe,  and  on  that  dsy  aaotber  der- 
gyraan  was  inducted  into  them.  On  tbe  tdth  d 
June,  1848,  tbe  plaintiff  obtained,  firoiD  tiiii  court, 
an  order  of  reference  to  the  Mast^,  to  take  iq  a^ 
count  of  tbe  revenues  of  the  benefices  ot  iJie  de- 
fendant, from  the  !3rd  of  June,  1841,  tbetisK  vben 
the  first  sequestration  issued,  to  the  7tk  of  March, 
1844,  when  the  beneBces  were  avoided— to  lepon 
how  said  revenues  were  applied,  and  wbat  torn  *k 
due  to  the  plaintiff,  after  giving  all  just  credits  ud 
allow'ances.  The  proceedings  upon  this  referem 
were  by  charge  and  discharge ;  and,  on  tbe  Srd  itf 
January,  1849,  the  Master  made  bis  repoit,  in 
which  he  certified  (among  other  things)  that  covuel 
for  the  plaintiff  ol^ected  to  allow  the  bisbop  tettsA 
sums  which  he  claimed  credit  for  ia  bii  disduip, 
and  submitted  that  tbe  bishop  dKwld  be  ebrjtd 
with  tbe  receipt  of  certain  moneys,  the  ptnicebn 
of  which  the  Master  set  out  in  his  report,  isd 
referred  back  to  the  court,  as  invi^viag  questiw 
of  law.  The  case  now  came  before  tbe  coot 
upon  motion  on  behalf  of  the  plaintiff  to  coetlta 
the  report. 

Sir  T.  Staples,  Q.C.  (with  him  Dr.  for  tfe 
plaintiff. — The  officer  has  referred  six  qutsdoia  lo 
the  courL  Ist.  Whether  the  bisbc^  or  his tcqaei- 
trator,  is  liable  to  account  for  ao  srrear  f£  £& 
which  became  due  while  tbe  sequestrstor  w  id 
actual  possession.  2ndly.  Whether  tbe  nqoti- 
trator  is  liable  for  tbe  gale  whieh  bcctK  doe 
on  tbe  1st  of  May,  1841,  amounting  to  £IU 
IBiackbume,  C.J. — Yoa  cannot  dsiiB  that.] 
»dly.  Whether  there  should  be  an  apportiimMat 
of  the  rent-cha^  which  became  doe  batneii  tbe 
1st  of  November,  1843,  and  the  5tk  of  Hucb, 
1844.  ICrampton,  J^Tht  seqaeitnior  cedd 
not  brii^  any  action  until  after  tbe  Irt  Uij 
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u-hea  the  gale  becaae  due.]  [JIfoorv,  J. — [t  » 
only  in  tbe  Mine  of  the  aeqaeatrator  you  can  bring 
■n  action-]  The  fourth  question  has  refereiioe  to 
certain  saoH  that  the  sequestrator  paid,  which,  we 
robmit,  be  was  not  autiiorized  to  pay  ;  first,  £S  lOa. 
paid  in  October,  1841,  to  the  chapter  of  the  cathe- 
dral for  preaching — \&ack}mrfUy  CJ. — ^It  is  a 
meessary  outgoing  for  the  spedal  duties  of  the 
pirtih,  and  the  bMiop  has  a  power  to  appropriate 
a  nun  out  of  tbe  proceeds  for  such  purposes.  The 
parochial  duties  are  performed  by  the  curate,  but 
there  are  cbar^  for  which  the  prebendary  of  the 
catfaedral  is  liable];  andi  secondly,  £90  ^  the 
coiti  of  the  sequeBtration  whidi  issued  in  1842, 
after  the  eredhoi'a  sequestnticm,  fbr  tbe  purpose 
of  aifcHtaog  the  re^ence  of  the  inoambent. 
[Pmitk,  J. — It  is  a  subsequent  demand  for  a 
paramount  title.]  A  subsequent  right  of  action 
ought  not  to  interfere  with  the  prior  title  of  the 
ju^;tDent  creditor.  {Biackbwma,  CJ. — The  ques- 
tion U,  whether  the  bishop  can  ioterfere  with  the 
prior  sequestration,  so  as  to  enforce  the  perform- 
sDoe  of  the  duties  of  the  parish  upon  which  the 
proper^  is  held.]  [itfbore,  J. — Whether  this  is 
not  ao  exerdse  of  a  paramount  title  by  the  bishop.] 
The  fifth  qneation  is,  whether  the  bishop  was  em- 
powered, after  one  sequestration  issued,  to  iacrease 
the  salary  of  the  curate  to  £75.  [Jlfoor«,  J. — 
Most  not  tbe  eequratrater  take  the  rents  and  profits, 
subject  to  the  right  of  the  hishop  to  provide  for 
the  doe  administration  of  the  dudes  of  the  parish  ?] 
The  last  qoestion  is,  whether  we  are  entitled  to 
interest,  at  wainst  tbe  sequestrator.  [BAiofr- 
htiTMi  C'J^rl^  will  not  argue  this  question  ondl 
we  see  if  there  is  a  fund  is  the  hands  of  tbe 
sequestrator.] 

Dr.  Hadd^  and  R,  S.  M'Ckiialtmd  for  the 
Lord  Bidiop  of  Tuam. — The  title  of  tbe  seques- 
trator ceased  in  March,  1H44,  and  the  arrear  of 
£63  is  part  of  the  rent-charge  which  bocarae  due 

00  tbe  1st  November,  1843.  [Blackbuma,  CJ^ 
He  must  be  charged  with  that  arrear,  for  the  ana- 
ceediog  incumbent  has  no  right  to  receive  any  part 
of  tbe  rent-charge  which  became  due  before  his 
appmntment.]  Tbe  5  Ge&  4,  a  91,  s.  2.5,  gives 
the  power  to  the  bishop  to  sequester  tbe  Hviog, 
aitd  to  peythe  charges  incidental  thoeto.  [Craw^ 
ton,  J. — Tbe  only  difficulty  is  with  respect  to  the 
costs  of  the  second  sequestration.]  They  referred 
to  Waite  V.  BtMhep  (5  Tyrw.  90 ;  &  O,  1  Cr. 
H.  &  R.  507)  i  and  &un  v.  Smm  (3  Ir.  E. 
K.SO> 

Dr.  Wiity,  in  reply. — The  court  decided,  upon 
the  former  motion,  that  the  sequestration  of  the 
bishop  was  puisne  to  the  sequestration  of  the  cre- 
ditor. I  admit  that  the  English  statute  (the  1st 
and  Sad  Vict.  o.  106,  s.  1 10)  which  gives  power  to  the 
bisbop  to  aequeeter  for  non-residence,  gives  a 
priority  to  his  sequestration,  except  in  the  case  of 

1  sequestration  upon  a  judgment  duly  redocketed ; 
but  my  argnment  is,  that  it  required  eipress  legisla- 
tioD  to  postpone  the  oreditoi's  sequestration. 

Blackbubnb,  C.  J. — The  only  matter  remaining 
to  be  disposed  of  is,  as  to  the  costs  of  the  seqaee- 
IratioQ  which  issued  in  1848.  That  eeqoestration 
ianied  in  consequence  of  the  non-Tesidence  vS  the 


incutnbeut,  end  ended  in  the  avoidance  of  his  bene- 
fices. It  is  perfectly  plain,  that  the  rigfit  of  the 
sequestration  creditor  to  attach  the  income  arising 
from  these  beneftces,  was,  in  its  nature,  puisne  to 
the  sequestration  of  the  bi^op.  Tbe  bishop  issued 
bis  sequestration  to  compel  the  incumbent  to  per- 
form one  of  the  paramount  duties  connected  with 
his  benefloee,  namely,  to  reside  in  his  parish  ;  and 
it  suspended  the  right  of  his  creditor  while  that  dnty 
remained  unperformed,  the  creditor  bdng  in  no 
better  condition  than  the  incumbent.  The  bishop 
was  acting  in  tbe  dtsohai^  of  ft  pid)t!<o  duty,  and 
having  bomlaated  the  SKWe  sequestmtor  who  bad 
been  appointed  the  year  befere^  the  proceeds  of 
tlie  beaefiees,  &ft«  the  tmiS»  were  defrayed  and 
the  neoessary  expenses  ctf  serving  the  core  ifedncAed, 
were  to  be  applied  in  the  payment  of  such  reason- 
able expenses  as  might  be  incurred  in  rdation  to 
tbe  sequestration.  These  are  the  expenses  which 
the  plaintiff  now  objects  to  allow  the  bishop;  hot, 
in  my  judgment)  the  bishop's  right  to  -those  credits 
is  paramount  to  any  title  which  the  creditor  has  to 
the  income  of  these  benefices.  It  is  plain,  that  the 
bishop  might  have  effectually  put  the  creditor's 
sequestrator  out  of  possession,  and  thereby  have 
treated  bis  sequestration  as  a  perfect  nullity.  I 
may  further  observe,  that  these  costs  were  incurred 
in  a  proceeding  for  tbe  benefit  of  the  creditor,  the 
object  bdng  to  enforce  the  residence  of  the  in- 
cumbent, upon  which  the  estate  was  to  depend. 

Cbahfton,  J. — I  am  not  able  to  take  the  same 
view  of  the  question  before  tbe  court.  That  ques- 
tion hat  reforenee  to  the  priority  between  two 
sequestntions.  In  Hay,  1941,  the  plaintiff  ob- 
tained a  sequestration  against  tbe  benefices  of 
which  the  defendant  was  then  the  incomfaent. 
That  sequestration  issued  in  the  ordinary  form, 
and,  under  its  authority,  the  rents  of  the  benefices 
became  legally  vested  in  the  sequestrator ;  it  was 
duly  published,  possession  taken  under  it,  sums 
received,  bat  tbe  creditor  was  not  paid  the  entire 
amount  of  his  judgment,  for  £200  yet  r«natned 
due  to  him.  In  March,  1842 — nearly  a  year 
afler — the  bishop  issues  a  sequestration  for  non- 
residence.  I  see  no  conflict  between  these  two 
sequestrations.  The  bishop  exercises  his  power, 
as  ordinary  of  the  diooesoi  by  penalties,  and  one 
of  them  is  to  compel  a  forfeiture  of  the  llvttig ; 
that  power  has  been  exercised,  the  incumbent  is 
put  out  ot  the  living,  but  the  title  of  the  creditor 
cannot  be  divested  by  the  bishop.  From  the  period 
of  tbe  sequestration  under  Ute  ^snin,  the  rente 
remained  nndivested,  atad  were  tbe  property  of  the 
creditor.  Tbe  second  sequestration  cannot  have 
efl^ect  until  the  first  sequestration  is  completely 
answered  ;  the  law  prior  tempore  prior  jure 
applies,  and  renders  the  second  sequestration  in- 
operative until  the  first  is  discha^ed.  If  this 
question  were  raised  in  England,  it  would  be 
decided  in  favour  of  the  bishop,  the  difference 
being  created  by  legislative  enactment.  The  object 
of  the  bishop's  sequestraUon  was  the  enforcement 
of  a  penalty  against  the  incumbeut  for  non- 
residence;  it  was  to  punish  him  for  personal  mis- 
conduct, and  was  not  to  deprive  the  creditor,  iu 
the  meantime,  of  his  right.    The  two  sequestra- 
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tioiu  ctusDOt  be  in  operation  at  tbe  same  time ;  the 
Beqnsstnitioii  of  the  bishop  is  in  the  vay  of  penalty, 
•ad,  ultimatelj,  of  avfrfdanoe  of  the  liviog.  The 
Gourae  of  prooeedingf  op  to  thia  momrat,  shews 
thUi  for  the  bishop's  sequestration  has  never  been 
in  operation  for  lequesteriog  the  rents  and  profits, 
whereas  the  credittn's  sequestration  has  alwaya 
been  In  full  fiarce.  The  sequestration  of  the 
bishop,  though  published,  has  never  been  laid  on  ; 
if  it  were,  the  surplus  would  have  been  paid  to  the 
Ecclesiastical  Commissioners,  and  would  not  have 
gone  to  the  ^editor.  The  direction  to  the  Master 
was  founded  on  the  principle,  that  the  creditor's 
sequestration  was  not  superseded,  or  interfered 
with,  by  the  sequestration  of  the  bishop.  The  law 
of  Ireland  on  this  subject  has  never  been  the  same 
as  the  law  of  England.  The  sums  may  be  small, 
but,  in  my  judgment,  a  principle  is  involved  in  the 
matter.  Tbe  bishop  is  an  innocent  party,  so  ia  the 
creditor  i  and  where  two  parties  are  innocent,  the 
one  who  has  a  prior  righ^  a  right  in  law,  ought  to 
snoceed. 

Pbrhiv,  J. — I  concur  in  the  view  taken  by  my 
hard  Chief  Justioe,  and  think  the  creditor  has  a 
right  to  noelve  all  the  profits  of  these  benefices, 
so  long  as  tbe  inoambent  has,  bat  no  longer ;  he 
is  the  creditor  of  the  incumbent,  and  when  the 
title  of  the  incumbent  ceases,  his  must  also  cease. 
An  Act  of  Parliament  enables  the  bishop  to  enforce 
the  residence  of  the  incumbent,  and  it  never  was 
intended  that  the  incumbent  should  have  the  ability 
to  set  that  law  at  defiance,  because  his  benefice 
happened  to  be  under  sequestration  to  a  creditor. 
Whra  the  incumbent  refuses  to  comply  with  the 
requirements  of  the  monition,  the  bishop  is  com- 
manded to  sequester  the  profits  of  the  benefice 
from  thenceforward.  The  Act  of  Parliament 
makes  provision  for  the  performance  of  the  spiritual 
duUes  of  the  parish,  provides  for  the  costs  attend- 
ing the  monition  and  sequestration,  and  gives  the 
•urplus  to  the  Ecdedastical  Commissioners,  clearly 
treating  tbe  caw  of  an  incumbent  who  defies  his 
bishop,  as  of  a  person  who  is  in  contempt,  and 
sequesters  the  profits  of  his  living,  from  the 
beginning,  unless  he  puiges  himself.  Tbe  creditor 
has  no  reason  to  complun,  for  he  was  only  entitled 
to  the  income  as  long  as  it  belonged  to  his  debtor. 
This  is  the  law  in  Ireland — it  is  different  in  Eng- 
land ;  for  there  a  provision  is  made  in  favour  of 
a  judgment  creditor  which  he  does  not  possess  in 
this  country.  The  Irish  act,  however,  does  not 
leave  the  case  unprovided  for,  but  directs  how  the 
profits  are  to  be  applied.  It  is  like  the  case  where 
a  person  under  an  el^t  gets  into  possession  of  a 
tenant's  interest,  imd  the  head  landlord  brings  an 
ejectmoit,  tbe  elegit  will  drop  when  the  title  of 
the  tenant  is  evicted.  We  are  not  interfering  with 
the  rule  which  n^ulates  the  priorities  of  creditors. 
It  is  said  by  my  brother  Cramptoo,  titat  die  seques- 
tration of  the  bishop  has  never  been  lud  on }  but 
the  answer  to  that  is,  that  the  same  pmon  was 
^pcrfnted  sequestrator  in  both  cuea,  and,  from  the 
time  the  bishop's  sequestration  was  pubtished,  it 
was  the  duty  of  the  sequestrator  to  apply  the  pro- 
ceeds under  the  Act  of  Parliament. 

Moors,  J> — I  concur  in  the  opinions  wMch  have 


been  expressed  by  the  Lwd  Ctitt  JotSet  nim 
brother  Perrin.  It  appears  to  ow  thit  the  mli 
cannot  place  bimaeif  in  a  better  riba&ntttl 
incnmbmit,  and  that  he  took  dw  *i«niMiTiiii.  4 
ject  to  all  the  remediea  wi&A  tte  biriMp 
compel  the  inenmbent  to  perfim  Ui  dotitui 
of  those  duties  being  to  rcude  in  bit  ptm. 
costs  were  incurred  by  tlie  Imhop  while  nfaj 
those  remedies,  and  as  they  woold  but  hhi 
the  incumbent  if  he  bad  been  in  theme^rfj 
income,  I  think  they  oo^t  to  be  beraefajtfei 
ditor  who  derives  under  him. 

The  Court  confirmed  tbe  Mastei's  repat;! 
the  sequestrator  to  pay  over  to  tbe  fttffi 
balance  remaining  in  hia  bands,  andpi«; 
to  either  side.* 


COUNTY  DOWN  SPRING  ASSIZES- 
CROWN  COURT. 

Bkforb  Pioott,  CB. 

Rkoiha  v.  SihtsoilI 

A pritoner  having  been  broti^^h^ereaaipn 
and  being  aboiu  to  make  a  coi^ma  k/ji 
wag  eautumed  by  Ae  wt^ittrtUe  n  AtfiSk 
wordet — **  Take  ears  mat  ytum/ifir^ 
ever  you  toy  wtU  be  written  dom  aiU  *mift\ 
againtt  you,"  ffeld,  that  nch  a  ohmi 
inaufficientt  and  that  the  txeanauiiiHLtfiif 
eoner  was  not  admiatible  in  evOtnet. 

The  prisoner  was  indicted  for  anon,  eikt 
Ist  Vic.  c.  89,  s.  3.    On  the  trial,  the  CkH^A 
Petty  Sessions  in  Belfast  was  called 
the  prisoner  had  made  a  ocnfenin  y«  m 
Mayor  of  Belfast. 

On  being  cross-examined  by  Jfr.&riat|itli 
prisoner,)  as  to  the  caution  gtveo  to 
tbe  Mayor,  before  takii^  £iwn  hii  taiami 
swore  that  be  used  tbe  following  vordi;-*!' 
care  what  you  say  ;  for  whatever  joe  Hjdl 
written  down  and  used  for  or  agaioit  jm' 

Mr.  Gtnum  submitted,  that  those  vordittri 
tuted  an  insufficient  caution.  Tbe  wxd  'jil 
having  been  used,  held  out  w  ioducennto* 
prisoner  to  coufess  his  guilt,  whicft  tbe  tl»K>< 
that  word  would  not  Imve  done,<?w«*-^ 
(8  C.  &  P.  140).  In  that  case,  the  <i«  « 
bad  been  used,  by  way  of  caution,  sod^euw 
tion  of  the  prisoner  was  rejected. 

Mr,  Stapltt,  for  the  Crown,  admitied  tbt* 
present  case  came  within  tbe  rule  of  the  (/w"  ^ 
Drew,  and  added,  that  withoat  tbeew 
the  prisoner^  tliere  was  not  sufficintt  eniaKi' 
convict  him.  . 

PiooTT,  C.B.— The  case  of  the  J- 
entirely  governs  the  present,  and  I  ^'"JT 
ciple  upon  which  that  case  wasdeeiiW'"" 
one,  and  sfaonld  be  upheld. 

Mr.  Gemon  called  on  the  court  0^" 
acquittal  for  the  prisoner. 

Verdict  of 

"  He  qnestion,  whether  the  [duotiff  w  'ff" 
tsrest,  a»  aicalittt  the  Bsqaeitratgr.  wm 

t  Beportedtqr  W.  Oflmon*  Esf.,  Bin«»*^ 
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ROLLS  COURT. 
DoiraoAi.  V.  Ghboo. — S4. 
Prtuiies-~-Jf6tiee. 
Bvgke^t  Q.      on  behalf  of  the  plaiotifls,  moved 
that  the  several  doeiimeata  in  the  notice  mentioned, 
now  in  the  Master's  office,  might  be  read  at  the 
hearing  of  this  cause,  and  that  the  defendant, 
T'  Gr^^,  ma/  deposit  tiie  several  boolu  and  docu- 
ments, in  said  notice  mentioned,  with  the  R^;i8- 
trar.  to  be  read  in  evidence  at  said  hearing. 

Mastbb  of  thb  Rolls. — This  notice  is  qaite 
im^lar.  1  will  refuse  this  moUon,  with  costs, 
without  prejudice  to  the  service  of  a  pn^r  notice, 
spedfying  the  dooiuimiU  in  a  schedule  thereto. 


Ham iLToii  V.  Snoa. — Simfsoii  v.  Stkoi^ 
March  8. 

I*ractic* — MoHtm  to  Sk^  Proceeding*, 

Wktr*  tmt  ndU  are  imtHtuUd  to  roiie  charges  vpom 
M  estaU,  amd  a  Jterwt  pnmetmeed  m  ou,  ^  m- 
portant  quetliotu  ore  raued  by  de^miant  in 
the  »«co»d  $mtt  the  amrt  wiii  not  Mtay  proceed- 
inge  in  and  deprive  the  plaint^<^  CA«  bene/it 
of  obtaining  the  Lord  (^emctUofy  epinum  at  the 

By  indenture  of  the  17th  of  April,  1818,  Fraods 
Synge  aaugned  to  trustees  certain  lands  and  pre- 
mises therein  mentioned,  upon  trust,  out  of  the 
rents  sod  profits  to  pay  the  interest  of  the  debts 
and  incumbrances  then  affbcUog  the  estates,  and 
such  other  debts  due  hy  the  said  Frauds  Sytige 
as  were  specified  in  a  mhedule  thereto  annexed, 
then  npoD  trust  for  Frands  Synge,  for  lifs,  with 
remaiiider  to  John  Syng^  in  fee;  and  it  was 
thereby  provided,  that  the  said  estates  should  be 
liable  to  the  payment  of  all  the  scheduled  debts  of 
Francis  Synge,  in  exoneration  of  certain  other 
estates  therein  mentioned. 

By  indratnre  of  the  7th  July,  182-1,  the  life 
state  of  Frands  Synge  in  said  lands  and  pre- 
nises  waa  conveyed  to  John  Synge^  bis  eldest  son, 
lubject  to  the  scheduled  debts. 

Jo  the  year  1831  Frands  Synge  died,  having, 
ly  hta  will,  bequeathed  all  his  property  to  his 
•\deat  son,  John,  and  appointed  htm  executor 
hereof. 

Id  the  year  1845  John  Synge  died,  haring,  by 
lis  will,  demised  certain  parts  of  his  estates  to 
rustees,  upon  trust,  for  payment  of  bis  mortgage, 
udgmeol,  and  bond  debts,  and  the  residue  of  his 
states,  subject  to  the  payment  of  the  surplus  of 
lis  debts  (if  airy)  and  some  legades,  he  demised  to 
jis  eldest  son,  Francis  Synge,  whom  be  appointed 
lis  executor. 

The  bill  in  the  first  cause  was  filed  by  C  Hamil- 
on,  on  foot  of  a  judgment  of  Hilary  Term,  1843, 
tbtained  against  John  Synge,  for  the  sum  of 
:4,000,  and  prayed  that  an  account  might  t>e  taken 
f  the  personal  estate  of  John  Synge,  of  his 
ebta,  &c  of  hia  real  and  freehold  estate,  and  that 

necesaary,  an  account  might  be  taken  of  the 
?al,  freehold,  and  personal  estate  of  Frands  Synge, 
ae  father  of  John,  and  of  his  debts  and  legades. 


and  that  same  might  be  paid  in  a  due  co  nrse 
administration. 

On  the  23rd  of  January,  1849.  a  decree  was 
pronounced  in  the  cause  of  Hamiiton  v.  Synge, 
whereby  an  account  was  directed  of  the  personal 
estate  ^  John  Synge,  of  bis  debts,  legades,  &&, 
and  of  his  real  and  freehold  estate,  uid  also  an 
account  of  the  personal  estate  of  Frands  Synge 
(the  elder)  ami  of  his  debts,  &&,  and  of  his  real 
and  freehold  estate^  and  of  all  charges,  &&,  afiect- 
iog  same. 

The  bill  iu  the  second  cause  was  filed  by  the 
Rev.  John  Simpson,  on  foot  of  two  bonds — one  for 
£500,  bearing  date,  the  year  1799,  the  other  for 
£1,700,  and  dated  in  the  year  1817 — which  were 
executed  by  Francis  Synge;  and,  after  stating, 
amongst  other  matters,  that  both  said  trands  were 
included  in  the  schedules  annexed  to  the  deeds  of 
1818  and  1824,  and  that  John  Synge  paid  interest 
thereon  up  to  the  time  of  his  deatti,  prayed  an 
account  of  the  real  and  personal  estates  of  Frands 
Synge  and  John  Synge  deceased,  and  of  iJl 
charges,  &c  aflfecUng  said  lands  and  premises  so 
cbaiged  by  the  indenture  of  1818,  with  payment  of 
said  bond  debts,  and  that  the  trusts  of  toe  will  of 
John  Synge  might  be  carried  into  execution,  and 
that  it  might  1m  declared  that  said  bonds  formed 
part  of  twwe  directed  said  will  to  be  paid,  and 
that  Frands  Synge  (the  younger)  might  be  directed 
to  pay  the  sum  due,  or,  in  default,  that  said  lands 
might  be  sold. 

The  defendant,  Francis  Synge,  by  his  answer, 
submitted,  that  by  the  indenture  of  1818,  the 
lauds  and  premises  therdn  mentioned  were  not 
charged  with  said  bond  debts,  and  ttiat  plaintiff 
was  not  entitled  to  have  the  amount  raised  out  of 
the  rents  and  profits,  or  by  a  sale  thereof. 

Martlejft  Q.  C,  on  behalf  of  Francis  Synge,  the 
principal  defendant,  moved,  that  all  further  pro- 
ceedings in  the  second  cause  should  be  stayed,  and 
that  the  plaintiff  in  the  second  cause  be  directed  to 
prove  his  demand  under  the  decree  in  the  first 
cause,  and  relied  on  the  oases  of  PhUUp*  v.  PhU- 
Up$  (6  J.  £.  R.  509),  Wri^  v.  BamUUm  (9 1.  E.  R. 
1 19),  Brown  v.  Canendiek  (1  Jones  &  L.  606,  S.  C, 
7  I.  £.  R.  369),  Jaekeon  t.  WtUh  (U.  &  G.  Temp. 
P.  346.) 

HvghettQ.C.  and  ilfr.3f«crec^,  contra,  contended 
that  the  question  raised  by  the  answer  of  F.  Synge 
was  most  important — that  the  plaintiff  in  the 
second  cause  was  entitled  to  have  the  dedsion  of 
the  Lord  Chancellor  as  to  whether  his  demand  was 
a  diarge  upoo  the  estates  induded  in  the  deed  of 
1818,  and  cited  the  remarks  of  Sir  Edward 
Sugden  in  Proton  v.  Cavendith  (7  I.  £.  R.  388-9), 
upon  the  cases  of  Gai  rard  v.  Lord  Lauderdale 
(2  R.  &  M.  451),  and  Walofjfn  v.  CoutU  (3  Sim. 
14;  3Mer.707). 

Mr.  Nomumt  in  reply,  as  to  the  effect  of  a 
schedule  setting  out  incumbranoes,  dted  Za»  v. 
Bagweli  (4  Dr.  8t  W.  398),  Ihyden  v.  FoMter 
(6  Beav.  146). 

Master  of  the  Rolls. — I  do  not  think  I  would 
be  justified  in  staying  proceedings  in  the  second 
suit,  and  substituting  the  Master  for  the  Lord 
Chancellor.   The  pldntiff  iu  the  first  cause  is  a 
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judgment  creditor  of  John  Synge ;  the  object  of 
that  suit  ii  to  administer  his  will,  and  also  the  will 
of  Francis  Syage,  the  elder.  Id  order  to  sell  the 
estate,  some  of  which  had  been  the  property  of  Fran' 
cis,  the  elder,  it  became  necessary  to  ascertain  the 
iQcumbraoeea  affecting  it  generally,  including  those 
created  by  F.  Synge,  the  elder,  and  which  became 
chargea  upon  that  part  of  the  estate  of  which  he 
was  not  teDunt  for  life  t  mod  the  decree  directs  an 
account  aS  the  personal  estate  of  F.  Synge,  of  his 
debts  and  legatnea,  and  also  of  his  real  and  freehold 
eitate*  and  of  all  charges  and  incumbrances  affect- 
ing same.  The  second  suit  which  I  am  called  upon 
to  stay  is  by  a  bond  creditor  of  F.  Synge,  and  it  ia 
said  that  the  plaintiff  has  nothing  to  do  but  file  a 
chaise  under  the  decree  which  directs  an  account 
of  the  debts  of  F.  Synge,  the  elder.  If  this  was  a 
simple  case*  and  if  the  estates  descended  from 
F.  Synge,  in  fee  simple,  it  would  be  a  case  of 
ordinary  oc(»irrence,  and  the  suit  ought  to  be 
stayed ;  bat  there  are  very  important  questions 
and  equities  raised  by  it.  In  the  year  1818,  a 
settlement  was  executed  upon  the  marriage  of  John 
Synge,  and  provimon  was  mad*  for  payment  of  cer- 
tun  debts,  which  were  scheduled*  including  the 
bonds  of  Simpson,  the  plaintii^  in  the  second  cause. 
The  defence  set  up  is,  that  the  deed  of  1818  came 
within  the  principle  laid  down  in  the  case  of 
Garrttrd  v.  Lord  LaudardaUy  and,  being  volun- 
tary, no  trust  was  created  which  could  be  enforced 
against  the  representatives  of  John  Synge;  that 
-  was  the  case  made  by  the  answer.  By  the  deed 
of  1 824,  executed  between  the  father  and  son,  and 
which  recited  the  deed  of  1818,  end  contained  a 
schedule  confined,  I  believe,  to  the  same  debts,  as 
were  mentioned  in  the  former  deed.  The  father 
assigned  to  his  son,  who  thereby  became  possessed 
of  the  life  estate,  and  owner  of  his  fath^s  interest. 
It  has  been  said  that  this  was  a  volantary  deed.  X 
think  it  was  for  valuable  oonrideration ;  covenants 
were  entered  into,  by  which  the  propoty  was  not 
to  be  liable  to  any  debts  except  those  mentioned  In 
the  sdiedule,  subject  to  the  payment  of  which  it 
was  conveyed }  and  It  was  for  that  consideration, 
-amongst  others,  the  deed  was  executed.  The 
ftither  was  bound  as  to  every  debt,  except  those 
mentioned  in  the  schedule,  which  the  son  became 
liable  to  pay  ;  and,  so  far,  it  was  for  valuable  con- 
sideration. If,  afier  the  execution  of  that  deed, 
Mr.  Simpson  attempted  to  sue  F.  Synge,  the  elder, 
in  consequence  of  John  declining  to  pay  interest 
upon  the  bonds,  if  any  became  due,  F.  Synge  would 
have  a  plain  equity  against  his  son  to  indemnify 
him.  In  KytM  v.  Dxgriam  (4  I.  £.  R.  562)  it  is  laid 
down,  that  where  a  party  is  bound  by  covenant, 
and  sella  subject  to  the  incumbrance,  the  purchaser 
Is  bound  to  indemnify  the  vendor ;  and,  in  order 
to  prevent  circuity  m  action,  the  court  will  not 
penult  a  party  to  say,  1  am  only  liable  to  six 
years^  interest,  while  the  person  whom  he  is  bound 
to  iodemiiify  is  liable  to  more  than  six  years.  In 
the  present  case  there  is  an  equity,  if  John  was 
bound  to  indemnify  his  father,  and  a  question  may 
arise  upon  which  I  do  not  now  offer  any  opinion. 
This  dmling  between  F.  Synge  and  John  has  been 
acted  on  for  twenty  or  thirty  yeari,  and  Simpaon 


was  induced  to  forbear  on  the  futh  of  the  itrtnth 
ment  between  father  and  son.  The  will  of 
Synge  is  in  terms  calculated  to  raise  iKrionooo. 
tion,  but  which  I  am  not  faoond  to  dsdde,  nl 
which  may  have  the  effect  of  tmeratiBg  tW  Hnt 
not  only  with  his  own  debts,  but  slao  those  dAii 
which  he  took  upon  himsdf  to  pi^.  Aln  Ae 
prayer  vS  the  bill  in  the  seoond  smt  docs  not  bar 
any  resemblance  to  that  In  the  first  ciose.  I  m 
now  oalled  on  to  stay  proceedings,  all  tiwK  mq. 
ties  appearing  in  the  ease^  iqxm  the  ttsteam 
that  a  charge  can  be  filed  in  the  office  by  tbc 
plaintiff  in  the  second  cause,  nndw  the  deatr  it 
the  first.  I  do  not  remember  any  caie  vhen  i 
party  has  been  deprived  of  his  right  totilutln 
Lord  Chancellor's  opinion  on  an  importtn  qgn. 
tion,  and  I  very  much  doubt  whether  tbtre  vodj 
be  any  costs  thereon,  even  though  the  Uiittr 
could  determine  these  questions.  This  it  not  n 
much  a  debt  of  John  as  a  liability,  and  it  ii  &  tctt 
serious  question,  whether  the  Master  could  etrn 
out  the  equities  between  them.  I  have  do  dndi 
that,  in  potoc  <tf  law,  I  am  not  called  «o  to  itn 
the  proceedings  in  this  suit;  for,  bjM  doiif,'| 
would  be  dedding  the  rights  of  the  putiooaa 
summary  applieation  j  vnSt  wh«e  then  nthm 
Jide  (^position  on  Uie  part  of  Mr.  Sapon,  it 
would  be  going  a  greater  length  than  aaj  tm  1 
am  aware  of,  to  stay  this  suit  In  the  csr  of 
Bigb^  V.  Strangwayt  (2  Phillips,  175),  LonlCn- 
tenham  refused  to  stay  a  second  siut,  but  dirctied 
both  causes  to  be  sent  before  the  sune  Mister. 
The  only  expense  which  will  be  incurred  bj  re- 
fusing this  motion,  is  the  heariog  of  ibe  ciiik 
before  the  Lord  Chancellor ;  aad,  bnog 
to  the  very  important  observadooi  b  ^  cue 
before  Lord  Chancellor  Sugden,  which  hire  been 
read  by  counsel  at  the  bar,  I  caaoM,  in  jottitt, 
deprive  the  plaintiff  in  the  second  csbm  of  tiw 
benefit  of  the  Chancellor's  dednok  If  tboe 
questions  were  submitted  to  the  MsBta  tntheim 
instance,  can  there  be  any  doubt  that  tbm  vonld 
be  exceptions  to  his  report,  and  the  cue  vadd 
thus  ultimatttly  come  before  the  Cbsncdlorfbrln 
decision.   I  will,  therefore,  refuse  tlus  ippHcalin. 

"  No  rule  on  said  motion;  and  1st  the  [^aiitiff  b 
the  second  cause  have  his  eosu  of  appeuiig 
on  this  motion  M  coats  in  said  sseood  aoe, 
without  prejudice  to  tbe  defeodsat,  F.Sjigt, 
at  the  hearing  of  said  second  cann^  ledbf 
tiiat  the  reference  in  aaid  sseood  eaueiliodd 
be  to  (he  same  Master  to  whom  tbe  reffftm 
in  the  first  cause  has  been  mad^  tod  thii  oh 
report  should  be  made  in  both  cidhi,  ud 
that  the  second  suit  should  be  stiyed  ia  tbe 
event  tbe  riglrts  of  the  phiirtm  ni  ibt 
aecond  cause  being  declared  open  nid  irn 
liearing,  or  the  Master  directed  to  npon  oti 
bis  daim  in  proceeding  under  tbe  decree  in 
tbe  flrat  oanseT 
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QUE£N*S  BENCH. 

GoOAMTT  0^  TBM  QuKKH  (lit  ErBOB). — ^811.  S3,  S4. 

JniielmttU — Plemding — UtUawfid  JhiUing — 
60GW.3,aiMll  Oiab4,&l. 

/«  m  vt^ctmunt  under  the  pvomiom  of  0u 

Q^0itpmomr  **mmlm0^HUg  wa$  prei9»t  and 
Si  attend  m  oirtem  mettk^  dangerout  to  the 
peaoh  ^jmrpoee  of  trainin^rjmd  driU 

u^and  without  Uuefkl  authority."  The  teeond 
(vMf  diargedtkt  primmer  wm  **auMng  to 
trmn  and  drills  md  M«  AM  eeunt  eharged 
lam  with  unlawfidbf  training  and  drUUng  certain 
penom  "  then  and  Aere  unlawfuify  atsembled, 
mdwUhout  lawfiU  authority." 
Bdd,  Aat  the  indictmeni  wtu  bad—^st,  Jhr  not 
itatimg  Aat  **  the  meeting  woe  aeeetiMed  fbr  Ote 
jmrpoie  of  training'  themteioet  and  drillings  or 
beitig  tratned  or  aritted,  or  Jbr  the  purpote  of 
praetiiingmiUtaru  exerdeet  wiAout  lawfdautho- 
ribf  i  emdt  tecondly^  Beeauee  it  was  not  averred 
that  Ae  wuetu^  in  the  indictment  memiymed  woe 
m  mediw  Jbr  the  purpoeee  therein  mentioned, 
without  authority.'* 

Tbe  priMHur  in  thii  ease  had  been  tried  at  a  Com- 
oiisuon  of  Ojer  and  Terminer,  held  at  Green 
Street,  on  tbe  20tb  of  Hay,  1848,  before  Btack- 
bume,  C  and  Dober^,  C.  under  the  pro- 
vraiona  of  the  60  Geo.  3»  and  1  Geo.  4>  c.  1,  a.  I, 
for  naUwAiUj  training  and  drilling  to  tbe  use  of 
amu.  The  prisoner  was  found  guilty,  and  now 
broDgbt  Ms  writ  of  error  in  the  Queen's  Bench. 

Tbe  Indictinent  oontuned  three  counts,  as  fol- 
lows:~ 

The  jorm  for  our  said  lady  the  Queen  upon  their 
oath  do  say  and  present,  that  Patriclc  Gogarty>  on, 
&e.  nolawniUy  was  {Hresent,  and  did  then  and  there 
attend  a  eotaln  meeting  and  assembly  dangerous 
to  the  peaee  and  seciuily  of  bar  Muvift  liege 
nlgeeti^  and  of  her  government,  and  thai  and 
there  iwohlbiled  by  law,  for  the  purpose  of  training 
and  drilling  to  the  practise  of  mUitary  exercises 
morements  and  evolutifms,  divers  persons,  to  wit, 

SDuning  tbem]  and  then  and  there  did  train  and 
rill  to  the  practice  of  railltaiy  exercises,  move- 
ments, and  evolutions,  the  saiii,  &&,  without  any 
lawful  antfaority  from  her  Majesty,  or  the  Keutenaut 
or  two  justices  of  tbe  peaee  of  the  said  county  of 
^e  Qty  of  Dublin,  or  of  any  county  or  riding,  or 
of  any  stowartry,  by  commissi  on  or  otherwise,  for 
•o  doing,  agidnt  the  peace  of  our  said  lady  the 
Queeo,  her  erowD  and  dignity,  and  contrary  to 
the  ibrm  of  ^  ataCnte  in  toch  ease  made  and 
provided. 

And  the  joron  afineeaid,  upon  their  oath  aforo- 
nid,  do  fbrtber  say  and  present,  that  the  said 
Patrick  Gogarty,  on,  ftc,  nnlawfnlty  was  present 
at,  aad  did  nen  and  there  attend  a  certain  meeting 
and  aaseeably  dangerous  to  the  peace  and  security 
of  her  Majesty's  li^e  sulgects,  and  of  Iter  govern- 
ment,  and  then  and  th«e  jmAibited  by  law,  for 
the  purpoee  of  training  and  drilling  to  the  practice 
of  military  ezerdses,  movements,  and  evolutions, 
the  said  persons  [naming  tbemi,  and  then  and 
there  did  sssbt  in  training  and  cbilling,  to  the 


practise  of  military  exercises,  movements,  and  evo. 
Intions,  the  said  [naming  them],  without  any  lawful 
autliortty  from  her  Majesty,  or  the  lieutenant  or 
two  justices  of  the  peace  of  tbe  said  oouaty  at  the 
city  of  Dublin,  or  of  wiy  eoonty  or  liduig,  or  of 
any  stewartry,  by  commission  or  otherwise,  for  ao 
doing,  against  tbe  peace  of  our  said  Udj  the 
Queen,  her  crown  and  digni^,  and  oontrary  to 
the  form  of  the  statute  in  soch  caae  made  and 
provided. 

And  the  jurai  aforesaid,  npmi  thrir  oath  afor»> 
said,  do  farther  say  and  present,  that  tbe  aaid 
Patridc  Gogarty,  on,  ftc,  nnlawfollj  did  tr^  and 
drill  to  the  practice  of  military  exercises,  move- 
ments, and  evolutions,  tbe  said,  &e.  [naming  them], 
being  then  and  there  unlawfully  assembled,  without 
any  lawfnl  anthorit^  from  her  Majesty,  or  tlie 
lieutenant  or  two  justices  of  tbe  peace  of  the 
county  of  tbe  dty  of  Dublin,  or  of  any  eoon^  or 
riding,  or  of  any  stewartry,  by  commission  or 
otherwise,  for  so  doing,  against  the  peace  of  our 
said  lady  the  Queen,  her  crown  and  dignity,  and 
contrary  to  the  form  of  tbe  statutes  in  such  caae 
made  and  provided. 

The  following  causes  ut  error  were,  amoi^f 
others,  assigned  ^~ 

There  is  error  to  thi%  to  wit,  that  the  aald  in- 
dictment as  to  each  and  every  count  tbereol^  in  Uie 
recmd  aforesaid  ^ledfled,  is  insnffident  to  law,  for 
that  there  is  no  avorment  In  said  Indictment,  nor  to 
any  of  the  counts  thereof,  on  the  record  afereaaid, 
nor  in  any  su^^estion  thereon,  that  the  meeting 
and  aseembly  in  said  record  mentimied  was  a 
meeting  or  assembly  of  persons  for  tbe  pnrpoae 
training  or  drilUng  themselves,  or  of  being  trained 
or  drilled  to  tlie  use  of  arms,  or  for  the  purpose  of 
practising  military  exercises,  movements,  or  evolu- 
tions without  any  lawfol  authority  from  her  Majesty 
€tr  the  Lieutenant,  or  two  justices  of  tbe  peaoe 
of  any  county  or  riding,  or  of  any  stewartry 
by  commission  or  ottierwbe,  for  so  doing ;  there- 
for^ to  that  there  is  manifiMt  mor.  That  there  la 
no  averment  In  any  (tf  ihe  counts  oi  the  said  In- 
dictment, nor  to  the  leeord  aforesaid,  aor  to  mnj 
su^estim  tliarrin,  that  the  meeting  ai^  assombllng 
ill  said  indictment,  or  in  the  reeotd  aforesaid  men- 
tioned, was  a  meeting  uid  assend>ling  of  pareons 
for  tbe  pnrposes  thernn  mentioned,  without  any 
lawful  authority  from  her  Majes^,  or  tbe  lieutenant 
or  two  justices  of  the  peace  of  any  ooun^  or 
riding,  or  of  any  stewartry,  by  commission  or 
othenrise,  for  so  doii^;  and,  tbarefiNH^  to  that 
there  is  manifest  error. 

Fitatgibbon,  Q.C.  and  Stritch,  for  the  platotlff 
in  error. — The  indictment  is  bad  for  two  re  as  on  i| 
ist,  because  it  contains  no  averment  that  the  meet- 
ing was  for  the  porpose  of  trainingor  drilUng  them- 
selves, or  of  being  trained  or  divled  to  tin  use  of 
arms;  and,  Sndly,  oecause  It  does  not  aver  that  the 
meeting  was  without  any  lawful  authority.  Tbe 
general  rule  with  r^ard  to  all  indictments  is,  tiiat 
every  fact  and  circumstance  must  be  stated  with 
certainty  and  precision ;  and  this  rule  is  more  strin- 
gent where  the  proceeding  is  on  a  penal  statute. 
The  pleader  has  not  described  the  meeting  in  the 
words  of  the  act ;  merely  averring  tiiat  the  meeting 
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wu  onlftwful  is  not  nifficieiit.  The  purpose  for 
which  the  meeting  was  helcU  should  have  been 
staled,  and  .the  existence  of  authority  AdaXA  have 
been  negatived.  [They  rited  Lee  v.  Clarke  (2 
East.  333 ;  2  Hale,  )70;  Foster  App.4S3 ;  S  Hawk. 
P.O.  249,  s.  77  ;  ^  Bsc.  Ab.  U3,  tit.  Indictment) ; 
Jie^.  V.  CW,  (2  BuUtr.  258;)  Reg.  v.  Moor^,  (2 

lA.  Raym.  791 ;  v  (3  Dyer.  363  ;)  Rejr 

V.  ft^an,  (2  Moo-  Cr.  Ca.  15;)  Re*  v.  Compton, 
(7  Car.  &  P,  139.)] 

Baldwin,  Q.  C,  and  Smyly,  for  the  Crown. — 
It  is  dbtinctly  atawd  in  th6  indictment  that  the 
prisoner  truned  these  persons  at  an  unlawful  meet- 
ing, that  meeting  having  no  authority  to  be  trained. 
[tfooTtf,  J. — It  was  thtB  purpose  of  the  prisoner 
that  is  stated,  not  the  purpoae  of  the  meeting.] 
[^PerririfJ. — If  the  purpose  is  ^ven  to  the  prisoner 
you  leave  the  meeting  without  s  pnipoee.]  There 
w  an  ofieaoe  clearly  stated  in  the  3rd  count,  for  we 
have  alleged  that  the  meeting  was  unlawfat.  Bear- 
ing in  mind  that  this  was  a  oha^  of  training 
others,  we  have  stated  what  is  the  result  of  a  meet- 
ing 80  held,  and  have  described  the  assembly  as 
dangerous  to  the  peace  and  security  of  her  Majes- 
ty s  subjects.  It  is  averred  that  the  prisoner  at- 
tended the  meeting,  and  he  thereby  became  incoi^ 
porated  with  it.  The  word  assembled  oould  not 
apply  to  the  prisoner,  and  must  be  referred  to  the 
meeting. 

Cur.  ad  wuU. 

Jan,  24. — Blackburrb,  C  J.,  now  delivered 
the  judgment  of  the  court — The  indictment  in  this 
ease  is  fouuded  on  the  60  George  III.  Two  errors 
have  been  assigned  by  the  plaintiff.  The  first  is, 
that  none  of  the  counts  contain  an  averment  that 
the  meeting  or  assembly  was  sodi  as  tiiat  act  pro- 
hibited I  and  the  second  is,  that  it  ia  not  avwred 
that  the  meeting  was  without  any  lawful  authority. 
The  first  and  second  counts  were  in  the  same  terms, 
except  that  the  offence  in  the  first  was  that  of  train- 
ing and  drilling  to  the  practice  of  military  exercises, 
while  the  second  was  for  aiding  and  assisting  in 
such  training  and  drilling ;  and  the  third  oonnt  was 
for  having  drilled  certain  persons  unlawfully  assem- 
bled. The  statute  oominenoed  with  an  enactment 
that  all  meetings  or  assemblies  for  the  purpose  of 
training  and  drilling  themselves,  or  of  being  trained 
or  drilMd  to  the  use  of  arms,  and  for  the  purposes 
of  practising  military  exercises,  movements,  and 
•volutions,  without  lawful  authority,  should  be  pro- 
hibited. Had  the  act  ckwed  there,  an  indictment 
for  violating  ita  prwisiona  must  have  distinctly 
averred  that  the  meeting  waa  for  one  ot  the  pur- 
poses stated  in  the  act — namely,  of  training  and 
drilling  themselves,  or  of  being  trained  and  drilled 
to  tiie  use  of  arms,  or  for  the  purpose  of  practising 
military  exercises,  movements,  and  evolutions,  it 
must  also  have  negatived  the  existence  of  any  au- 
thority conferred  on  the  meeting ;  su  that  the 
course  was  perfectly  plain,  according  to  the  esta- 
blished rules  of  pleading.  The  statute  proceeded, 
in  tike  next  place,  not  to  enact  any  new  offence, 
but  merely  to  prescribe  the  punishment  of  those 
who  violate  it,  the  offence  being,  the  attending  and 
acting  at  a  meeting  so  prohibited.  So  that  tlie  first 
allegation  to  be  made  was,  tbat  the  purpose  of  the 
meeting  brought  it  within  the  prohibition,  and  made 


it  illegaL   It  was  of  the  wy  sssenwofrtiecrnBt 
that  the  meeting  should  be  illegal  withb  the 
ing  of  the  act,  for  not  until  then  can  id;  of  the 
enttmeratcd  acta  onne  within  its  pensl  eoMequacf«. 
The  act  says,  that  every  person  who  shall  be  fman 
at  a  meeting  so  probiUted,  shall,  &c  Thti  oukit 
it  a  violation  of  the  act  to  attend  stch  s  iDteiiB|r 
even  for  the  purpose  of  truni^  snd  driUiog,  cnu^ 
festly  meaning  such  an  illegal  meeting  m  wh  il. 
ready  described.    If,  then,  it  was  Decenary  to  iw  ' 
that  the  meeting  was  for  a  purpose  ipeciSed  ia  ibt  i 
prohibitory  part  of  the  statute,  it  is  plus  thu  iti  ! 
the  counts  are  bad,  for  none  oif  them  tvtr  ihtt  tie  ' 
assembly  was  for  the  purpose  of  training  « driUiiw 
themselves,  or  of  being  trained  or  ^ilMtotbe 
use  of  arms,  or  for  the  purpose  of  prtctinDg  nQi- 
tary  exercnsei^  movements,  or  evolationB.  Foribae 
reaaonsi  we  nre  of  opinion  that  the  caneiof  aw 
assigned  by  ^  plaintiff  should  be  altomd. 

William  RicBARDaoir  m  urxtvn,  s.  Gioigi 
NnvrsHHAM. — April  17. 

Pleading' — Demurrer. 

A  plea  to  an  amvny  in  replevin,  Jrmed  uJtr 
thelOthteetionof'theQSflO  Vict.cni,otgk 
dietincUy  to  apprize  the  defendant  lAe&raur 
default  complained  by  theptaint^i  mdAer^ 
firet  where  the  language  <^  Ae  plea  wot  mut- 
bigtioue  a»  to  leave  U  ^mbHid,  mouther  lieploa-  i 
t^wmplttinedof  a  non-deUvery  ofAeperlia^ 
of  dietreta  to  a  person  in  poetemoh,vunkemf 
been  such  a  pereont  or  of  ^  defemlnifi  jSaruf 
omitted  to  put  the  tome  on  a  ooa^pinoti  part 
thepremieet,  being  vacant  at  the  Ime,  Hufh 
held  badfyr  uinoertainty. 

Serable—  The  plea  might  Asw  been  in  At  dunu- 
tive,  provided  that  neither  aU^etim  ru  m 
wordtd,  ae  to  leave  the  materiality  ^  tht  oAtr, 
Jbr  the  purpoae*  of  the  pleading  in  tpattia 
doubtful. 

Semble — Per  Perrin,  J.,  thai  the  plea  wulikttm 
bad,  having  been  pleaded  to  two  avowria,  dott- 
ing in  respect  of  the  statement  of  rent  dap,  aei 
ttevertheleu  re^-iug  to  a  ti^le  particukr. 
This  was  an  action  of  Replevin.  The  dsdantiai 
contained  one  count,  wherein  the  ^sioiiff  ten. 
plained  of  the  taking  ftc.  by  the  dafmsnt,  n  tkt 
I8th  day  of  Aiuust,  1847,  of  fim  wei  sf  bit 
property,  on  the  lands  of  SuniaMr.hill,io  tbecsaM; 
of  Corit.  To  this  the  defendant  Sled  two  ivovria 
Justifying  the  taking  as  for  a  distreis  fur  nst.  la 
the  first  avowry,  the  rent  was  alledged  toltHebtes 
payable  on  the  6th  of  February,  and  tbe  6di 
August,  and  in  the  second  avowry,  the  gtle  i 
were  laid  on  the  20th  of  February  bwI  SGU  of 
August  respectively.  T^tn/  plea  to  botb  novriei 
— that  the  said  distress  in  each  of  the  laid  mma 
mentioned,  was  the  same  distress,  sud  thn  the 
said  distr«is  was  made  after  the  psstisg  of  u  Kt 
of  Parliament,  &c  (9&  10  Vie,  &  lll,*)u>vii. 


'SeHiom  10k-~And  bs  it  snsctsJ,  thai  n  euH  rfii^ 
tress  for  not,  eogalssbls  la  sny  eoart,  wMbw  tiftngi» 
inferior,  the  person  msUag  any  lodi  dbtnw,  ihiU  il  tk 
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OD  the  dar  in  wid  avowries  mentioned,  and  that  I 
the  said  G.  N.  did  not,  nor  did  Uie  person  making  < 
uid  distresi,  at  the  time  of  making  the  said  distress,  '. 
jfiifer  to  the  person  in  ptmmtum  of  the  premisei, 
for  ihe  rent  of  which  the  said  distreM  was  made, 
or  aju  on  a  eontpieuout  part  of  the  taid  premUet, 
aparUe^^)  in  writing,  ot  the  rent  demanded,  aped- 
fjiDg  the  amount  thereof,  the  time  or  times  wlien 
the  ume  accrued,  and  the  name  and  place  of  abode 

'*'of  tbe  perMws  of  whose  authority  said  distress  was 

Amade,"  »odo  et  forma,  verification. 

Special  demurrer  to  said  third  plea  assigning, 
iuttr  eliot  for  causes,  that  the  plea  was  wncertam 
fyt  vaot  <^  shewing  who  was  in  possession,  or  in 
bet  tliat  any  one  was  in  possession,  and  should 
bare  ibewn  and  stated,  tiiat  no  particular  in  writing 
0,n«qK»ding  in  the  amount  of  the  rent  donaoded 
io  each  avowry,  and  the  times  when  aaid  rent 
accrued  dne  was  delivered  or  posted,  or  required 
ciid  set  of  parliament,  and  that  the  aaid  plea 
offered  immaterial  issues. 

Joinder  in  dnmnrrer ;  of  the  pomts  noted  by  the 
defendant  for  argument,  two  were  as  follows  :— 

I'hat  the  plea  Bb'ould  have  stated,  that  no  parti- 
cular corresponding  with  the  rent  claimed,  in 
each  avowry  was  delivered  or  posted,  as  the  case 
might  be,  and  should  not  have  been  in  the  alters 
native. 

That  the  plea  offers  immaterial  issues ;  posting 
the  particulars  not  being  valid,  If  any  oaa  be  found 
io  posaesaioQ  of  the  premises. 

Longfieldt  Q.  C,  for  the  demurrer — The  plea 
is  bad  for  uncertainty.  It  is  founded  on  the  lOth 
aec.  of  the  9  &  10  Vic,  c.  1 1 1,  the  plea  negatives 
merely  the  delivery  of  the  particulars  of  rent,  to 
M«  person  in  possesuon  withoitt  naming  him.  The 
name  of  the  party  distraining  should  likewise  have 
been  Stated,  Ilotee  t.  Roach,  (1  Maule  &  Selwyn, 
S04).  The  plea  negatives  in  the  alternative  the 
delivery  and  the  posting  on  a  eonspicuoud  part  of 
the  premises — p<Mting  is  proper  only  where  no  one 
is  iu  possession,  and  that  there  was  a  person  in 
possession  is  not  avered  with  sufficient  certainty. 
The  form  of  the  plea  is  calculated  to  embarrass 
the  plaiotiS,  it  is  impossible  to  say  on  which  branch 
of  the  plea  to  take  issue  upon,  end  is  conse- 
quently bad. 

Deaey^  Q.  C,  and  (yLoghlen,  contra. — The 
question  here  merely  arises  with  respect  to  the  cer- 
taintif  of  the  plea,  as  no  objection  has  been,  raised 

tima  of  Boakiog  aaoh  <fiBtrflaa,  deliver  to  tb«  parson  In  pos- 
•ea^  of  the  pKmiaaa,  fw  tke  rent  of  whioh  aooh  ^troKe 
•hall  be  made,  or  ia  case  there  aball  notbeaayperaonfiNud 
in  poBsesuoD,  aball  affix  to  aomo  eonajdsuons  part  of  ths 
praniMe,  a  particular  In  writloir  of  the  rent  demanded, 
Epecifjriog  the  amoant  thereof,  the  time  or  times  when  the 
ume  aMmad,  and  the  nune  and  place  of  abode  of  tli^e 
petMu  bj  wkom  and  (if  the  paraoo  who  aou  In  the  making 
of  the  diatrcaa  be  not  the  party  claiming  to  be  entitled  to 
the  rent  for  which  such  distress  it  made,)  the  name  of  the 
person  by  wboae  authority  aucb  distress  is  mode,  or  other- 
wise, each  distress  shall  be  unlawful  and  void.  Provided 
always.  Ac,  Ac.  Provided  also,  that  if  any  such  dlatresa 
shall  be  in  ether  rsapeeta  sDatainable  and  well  fiiranded,  the 
same  shall  aoC  be  onkwAJ  or  voM,  rsason,  that  the 
aaaonnt  of  vsnt  dsBanded  h7  saoh  notiBah  shall  not  be  the 
exact  amovBt  dne,  if  the  n^tatement  of  avoh  rent  In  snob 
notice  shall  have  been  made  by  mlatake,  and  without  finwd 
or  malice  «r  want  of  reasauUe  care. 


by  the  demurrer  on  the  ground  of  diq>limty.  Here 
the  words  of  (he  statute  have  been  literally  fol- 
lowed.  In  fact  the  position  of  die  defendant  has 
been  improved  by  the  form  of  the  plea,  m  a 
traverse  might  have  been  taken  simnltaneonsly  on 
both  brandies.  [^Bhickbume,  <X  J. — The  act  con- 
templates two  different  states  of  things,  and  pre- 
scribes accordingly.]  [^Petrin,  J. — Here  is  a  diffi- 
culty.  If  there  had  been  no  person  in  possession, 
posting  the  particulars  would  suffice — but  on  the 
contrary,  if  there  had  been  a  party  in  possession, 
such  a  traverse  would  be  immaterial].    The  de- 
fendant might  have  replied,  that  he  delivered  the 
particulars  to  the  person  in  possession.    It  ts  a 
general  rule  that  a  plea  may  be  framed  in  the  very 
words  of  the  statute.   [Psrrm,  J. — You  do  not 
say  In  this  plea,  that  the  particiilarB  were  not  de- 
livered to  a  person  in  possession,  or  affixed  to  the 
premises  t  but  you  spmk  <rf  ^  person  in  poase*- 
rion.   This  seems  to  admit  that  there  was  a  persmi 
in  possession,  in  which  ease  this  brandi  of  the  plea 
would  tender  a  material  issue].   [Crampton,  X— 
Could  any  human  being  tell  with  certainty,  as  your 
plea  is  framed,  on  what  defence  you  intended  re- 
lying?]    Th4  names  of  persons  need  not  be  set 
forth  in  a  plea  like  the  present,  seeing  that  it  is 
not  to  be  intended  that  such  lay  within  the  know- 
ledge of  the  plaintiff  who  might  have  been  a  mere 
Granger,  whose  goods  had  been  casually  deposited 
on  the  premises  of  the  tenant  at  the  time  of  the 
distress.    SaU  v.  Read,  (8  East.  80,)  non  constat, 
but  that  a  party  may  have  been  in  possession,  and 
that  the  landlord  may  not  have  discovered  hint 
therein,  and  have  accordingly  posted  the  parti- 
cular.  Tbia  would  satlsfv  the  statute.  [Perrin, 
y.— Another  objection  aroes  in  my  mind  to  this 
plen — ^the  dates  of  the  accruing  <^  the  ^les  of  rent 
diffbr  in  their  respective  avowries,  whereas  the  plea 
is  common  to  both,  as  to  the  d^very  of  one  par- 
ticular.  Here  is  an  inconastenqr.  Each  avowry 
ought  to  have  been  separately  pleaded  ta]  One 
object  of  the  second  proviso  to  the  10  sec.  is  to 
exonerate  the  parly  pleading  from  stringency  of 
proof.  [^Perrin,  J. — Is  not  proviso  confined  to  the 
amount  of  rent,  without  interfering  with  the  ques- 
tion of  dates,  the  plea  is  pointed  at  two  inoonsistent 
avowries.]   The  plea  baa  been  adopted  for  the  sHke 
of  brevity.   If  the  plaintiff  had  pleaded  separate 
pleas,  the  very  same  words  would  have  been  em- 
ployed in  either.    The  defendant  might,  if  he 
pleaded,  have  replied  severally. 

Long/teld,  Q,  C  in  reply  was  stopped  by  the 
court 

BiiACUDEHic,  C  J.,  (af^er  saying  that  he  felt 
some  difficulty  as  to  the  last  objection) — A  landlord 
would  be  materially  embarrassed  by  a  plea  in  this 
form.   The  act  provides  for  two  dutinct  alterna- 
tives.   The  plea,  by  alleging  a  delivery  to  the 
person  in  possession,   assumes  that  there  was  a 
party  in  possession,  and  should,  therefore,  have 
merely  negatived  the  fact  of  the  defendants  having 
complied  with  the  requisitions  of  the  statute,  with 
'  reference  to  ttiis  state  of  things.    Instead  thereof, 
I  the  one  branch  of  the  plea  assumes  a  person  to 
'.  have  in  possession,  and  the  other  the  reverse, 
i  This  uncertainty  must  enbttrraas  the  defendant. 
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Cramftok,  J^No  objection  has  been  taken 
here  oo  the  ground  of  dupUvity,  but  merely  I'rom 
fmcertaiHty»  The  plea  is  cleariy  QDcertain.  The 
■tatnte  was  not  paaaed  to  embarnua  the  landlord, 
or  to  enable  a  litigioiu  tenant  to  baffle  hia  land- 
lord.  The  legiilatiirB  ho*  provided  diSbrently  for 
the  two  oaaea»  a  person  being  in  poiaearioo  of 
premises  distrained,  or  the  contrary.  In  one  ease, 
service  is  necessary;  in  the  other,  posting  is  snffi- 
cient.  If  there  be  a  default  by  the  landlord  in 
complying  with  the  terms  provided  by  the  act, 
according  to  the  state  of  facts,  the  distress,  though 
valid  at  common  law,  is  rendered  void  by  statute. 
Here  the  pleader,  having  an  opportunity  of  relying 
on  either  ground  of  deienoe,  set  up  both,  but  in 
such  a  manner  as  to  render  it  impossible  for  any 
man  reading  the  plea  to  say  whether  the  default 
relied  upon  is  the  non-service,  or  the  omission  of 
posting.  If  the  defendant  had  taken  issue  on  the 
whole,  then  it  would  have  been  said  that  the  tra- 
vme  wiw  irregular.  The  defendant  certainly 
might  have  aided  this  objection  by  his  replication, 
but  no  pleading  Is  eo  ud  as  to  be  incapable  of 
bftog  ao  aided. 

Pekbim,  J. — I  consider  that  tUa  pleading  is  not 
only  bad  in  form,  on  the  ground  before  adverted 
to,  but  also  that  it  tenders  an  issue  incapable  of 
being  sustained  by  evidence,  involving,  as  it  does, 
the  necessity  of  proving  two  distinct  particulars, 
although  contemplating  one  merely. 

Demumr  allowed. 

Moors,  J.,  wH  abiant. 

Another  objectioa  was  ■tsrt«d  to  this  pies,  on  the 
ground  of  the  qua  ett  tadtm  being  improperly  averred,  it 
having  been  pleaded  to  Mveral  avowriei,  wlilob  are  in  the 
nature  of  eounte  of  a  declaration  containing  distioct  cauaes 
of  action.  Edmund  v.  Walter  {9  Chitty,  Hep.  891).  and 
Walth  T  iSAdtii  (Al.  It  Nap.  9),  were  cited  bereon.  Tbi* 
objection  was,  however,  dispoaed  of  io  the  course  of  argu- 
meat,  the  eoorC  being  of  ophkloa  that  tlie  takii^  itie(ft 
wUdi  was  single,  was  the  airi^Jsct  of  the  avermeDt. 

—4 — 

EXCHEQUER  OF  PLEAS^astu  Txbh. 

Corah  Pioot,  C.  B. 

GoVBBiioB  or  Bahe.  of  Ihblaiid  v.  Obpss. 

Boll — Proetio* — AmmdnuiU — Judgment — 
InMertion  of  CotU. 

T.  GalwVy  applied  for  liberty  to  amend  the  judg- 
ment roll,  by  inserting  in  the  blank  left  for  that 
purpose  the  amount  of  taxed  costs,  which  amounted 
only  to  £1 1.  The  judgment  had  been  entered  in 
March,  1846.  In  Furr^  v.  Ruteell,  (3  Jr.  L.  Rep. 
40) ;  the  court  allowed  the  judgment  to  be  amended 
in  this  respect,  the  amouut  sought  to  be  inserted 
being  smsll ;  and  the  Court  of  Common  Pleas,  in 
the  case  of  the  IriA  SodeUf  v.  Th*  Bithop  of 
Jhrry,  (5  Ir.  Law  Rep.  236),  permitted  s  similar 
amendment. 

PiooT,  C.  B. — Since  those  cases  were  decided, 
the  court  has  settled  its  practice.  You  must  have 
an  affidavit  of  the  judgment  not  having  been  re- 
gistered in  pursuance  of  the  provisions,  7  &  8  Vic, 
c  90. 

♦ 


CIRCUIT  CASES— CIVIL  BILL  COtRT.  i 
CARRICKFERGUS  SPUING  ASSiZES. 

BXFOEE  THE  LoRD  ChIBT  Baiqk. 

Thi  CoiroEATioii  or  Bbltast  k  Tudiu.  I 

Whertaeorp<maionpvnAnedhoiim,fntnmth  \ 
powerg  given  them  by  nerfom  Tom  Ituprwnett  ' 
ActM        Parliament,   vAtcA  did  mil 
authorw  a  letting  2gr  witi  from  year 
and  which  houMe*,  at  the  time     ^  fntrditie, 
were  in  the  pasteuion  of  yearly  touuiti,  wiuti 
interettt  had  not  been  purehated,  nor  lud  tiug 
been  remunerated  /or  damagu  done  bgtik 
of  the  corporation.    HM,  Aof  tiu  coipratKn, 
m^ht  JUS  tkem  m  «se  and  oect^otitmfir  rmj 
aecmhig  i^fUrtktptnxAate. 

It  appeared  that  the  Appellants  had  punAued 
premises  occupied  by  the  respondent^  under  tic 
powers  contained  in  the  Laiida'  CUuaei  A(^lK45, 
and  three  local  acts  obtained  by  then  in  1846^6, 
47 — that  the  Respondent,  before  the  purcfaaie,  «u 
a  tenant  from  year  to  year,  under  a  Hr.  Duobr, 
and  had  not  received  any  compettiation  from  tlx 
corporation  for  injury  sustained  by  bim  undertuj 
acts,  nor  had  his  interest  been  purcbased—thit  Ik 
remained  in  possession  from  the  time  of  purchase 
until  service  of  civil  bill,  which  was  for  reutfur 
use  and  occupation,  due  to  the  sppellaaU.  Tke 
Assistant  Barrister  dismissed  the  cue. 

Maoartnyt  for  respondeat,  cootnded  tbt 
the  appellants  had  purchased  for  the  porpow 
mentioned  in  their  acta,  and  coold  not  let  ftosi  jm 
to  year,  or  sue  for  rent  for  use  and  oocu{iBtioB;  aod 
that  no  act  could  be  done  by  them  sub  ra  not 
expressly  aothorised  by  those  acts.  TbeUonnun 
Acts  prohibited  the  holding  or  letting  of  laodi  bj 
corporations  (Com.  Dig.  Tit.  CMpacit7,b.2;SIiM. 
75 ;  Viner.  Ab.  Tit.  Mortmain,  A.  2).  Tbaeicu 
were  extended  to  Ireland  by  10  Hen.  7,  c  2% 
Incorporated  Sociefy  v.  Riehardt  (I  Dm  ind 
Warren,  258).  The  appellants,  tlierefure,  mut 
look  to  their  local  Acts  of  Parlismoit  lo  lee  vhti 
they  were  authorised  by  them  to  do  (Dwaniiw 
Stat.  564,  583,  604) ;  Haworih^.Ommd{^%^. 
307) ;  Stourbridge  Canal  Company  v  WMr 
(2  B.  &  A.  792) ;  Wt^b  v.  Mattcheitir  md  Ledi 
Railway  Company  (1  Q.  C.  576)!  Blakmmi. 
Giarmonganehire  Canal  Company  (I  H.  &  K- 
162);  R.  V.  JnhahUanU  of  Ei^daM 
723) ;  JUt  V.  MUnar  (tf  Y.  ft  CoL  616);  Stop  t. 
London  and  Br^hion  Railway  Company  (I  R.C. 
508).  These  cases  Aew  that  a  prirsis  Act  of 
Parliament  must  be  construed  stricdj,  ud  tbt 
these  companies  must  do  all  that  thor  acti  dine^ 
and  "  nothing  else."  Acts  like  thou  io  tiie  fmat  ' 
case  are  private,  Dawaon  v.  Power  (5  Haa.  ^y, 
Feilowee  v.  Clay,  referred  to  in  DwsrriiMfttit. 
506.  The  acto  of  the  appellants  do  DotHthm 
lettings  from  year  to  year,  but,  on  tbecDDtnrj, 
they  seem,  by  implication,  to  prohibit  id;  letibg 
at  all  except  in  the  way  thior  sets  direo.  It  ii 
true  they  are  authorised  to  grant  Isssei  d  Wfei' 
flnoos  lands,  but  tbeae  must  be  by  deed,  indikcrc 
Hre  many  requisitea  to  render  tbcai  vsBdi  ml  tke 
aiipellauts  are  bound  to  sdl  their  rsvenioa  vilkn 
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ten  jwn  from  the  makhig  of  the  laue.  Whwe 
the  l^islatore  eootemplatod  a  power  to  let  from 
year  to  year,  they  eipreseed  it,  as  in  the  ease  of 
shops,  io  the  markets,  which  the  appellants 
vere  expressly  aatborised  to  let  Arom  year  to  year. 
The  priodpte  espretno  umw  ett  ejedutio  aiteriut, 
therefore,  applies  against  the  appellant's  claim. 
The  object  of  the  l^pslature  was  apparent  hy 
preventing  the  appellant  from  letting  in  any  way 
except  that  authorised,  to  compel  them  qaidily  to 
se\l,  lod  thns  pay  off  the  money  raised  for  making 
the  improvements  in  the  town.  If  they  wanted 
tbe  boose  occapied  by  the  respondent,  they  conld 
esnly  get  it  by  tbe  121at  section  of  the  Lands 
ClausM  CoaM^idatioB  A«t,  but  wen  not  autfaoriaed 
to  get  it  indireotly  b  the  proaeot  way. 

Mtaie  and  W.  C/Wf,  for  the  appeUanta,  con- 
tended, that  as  purchasers  of  the  rerenicm,  they 
had  ft  ri^t  to  alt  its  indd«it& 

The  Cbisv  Babon  said,  he  thonght  that  the 
respondent  could  not  object  to  pay  rent  for  use 
and  occopation,. certainly  the  legulature  conld  not 
have  intended  that  tenements  sliould  be  idle  and 
valueless  during  the  progress  of  improvements — 
that  if  the  appellants  did  not  perform  their  duties, 
a  mandamut,  or  bill  in  Cbanoery,  would  lie  against 
them ;  but  he  did  not  consider  that  the  reapondent 
could  refuse  to  pay  rent  beoaiutt  they  might  not 
possibly  perform  their  doty. 

Ditmin  reverted, 

— ♦ — 

DROGHEDA  SPRING  ASSIZES. 
Bbfobk  Mb.  Jiwracs  CBAHrroir. 

Rbqina  v.  Dabct. — Feb.  28. 

Mantiaughter — InUMncation, 

J.  D.,  was  indicted  for  the  manalanghter  of  J.  H., 
under  the  following  drcanutanoes.  The  prisoner, 
who  was  a  carpenter  by  trad^  waa  brought  down 
from  Dablin  to  execute  certain  work,  in  conse 
qneoce  <^  a  strike,  or  combination  for  higher  wages 
among  the  carpenters  who  had  been  originally  em- 
ployed by  the  contractor  to  do  it.  On  tbe  night  of  the 
1  t>tb  of  December  1 848,  the  prisoner,  who  had  been 
a  few  days  at  work,  was  returning  from  Drogheda, 
at  10  o'clock,  in  company  with  J.  C,  another  car- 
penter, who  had  been  brought  down  with  him.  Both 
the  prisoner  and  J.  C,  had  been  drinking  to  an 
extent  to  affect  them,  though  not  to  tbe  degree  of 
drunkenness.  At  the  outskirts  of  the  town,  tbe 
prisoner  and  J.  were  violently  assaulted  by  four 
men,  (supposed  to  be  the  parties  dischaiged  from 
employment)^  tbe  prisoner  was  knocked  down, 
and  assaulted  in  a  manner  to  endanger  hla  Ufo. 
J.  C,  who  waa  a  witnesa  for  the  prosecution, 
svore  that  to  the  best  of  his  belief,  if  the  prisoner 
ii«d  remained  longer  under  the  attack,  his  life 
would  have  been  forfeited.  R.  a  vurgeon,  also 
Bvor^  that  the  prisoner  had  received  severe  conlu- 
lions.  J.  M.,  the  deceased,  who  lived  near  the  spot 
where  tlie  occurrence  took  place ;  having  heard  tbe 
noise,  went  out  for  the  purpose  of  ascertaining  the 
cause,  the  assailing  parties'  then  fled,  and  the  deceased 
proceeded  to  the  spot  where  he  found  the  prisoner 
lying  on  tbe  ground,  almost  insensible.  He  was  in 
tiie  act  of  raiwug  him  up,  when  the  prisoner  sup- 


posing him  to  be  one  of  faia  assailants  returning  to 
the  atudt,  drew  from  his  pocket  a  chisel,  and  with 
it,  inflicted  a  wound  on  tbe  left  thigh  of  J.  M., 
which  caused  bis  death.  It  appeared  in  evidence, 
that  J.  C.,  seeing  J.  M.,  coming  to  the  assistance 
of  the  prisoner,  said  to  him,  "Here  is  a  friend 
oome  to  your  aid,*  but  it  was  proved  that  this  ob- 
servation bad  not  been  addressed  to  tbe  prisoner, 
till  after  the  fatal  wound  had  been  inflicted  by  him. 
This  was  held  to  be  manslaughter. 

Sir  Thomat  Siaplett  Q.  C,  and  JTanno,  who 
oooducted  the  prosecution,  harmg  elidted  the  fore- 
goiiu;  facts  in  evidence. 

WtUiam  Oermem  on  behalf  of  the  priMHoer,  aub- 
mitted  that  tbe  case  made  by  tbe  carown,  was  clearly 
one  of  homicide  by  mittakflu  Had  the  prisoner  been 
right  in  supposing  that  J.  H.  the  deoeased  was  one  of 
the  assailing  parties  retnming  to  tbe  attack,  the 
evidence  for  the  prosecntion  had  disclosed  a  case 
of  sufficient  provocation  to  justify  the  prisoner  in 
repelling  a  renewal  it,  by  inflicting  the  wound 
which  bad  caused  death.  From  the  abuse  be  bad 
received,  the  effects  of  tbe  liquor,  and  the  darkne^ 
of  the  night,  it  was  impossible  for  him  to  have  re- 
cognised a  friend  from  a  foe.  He  cited  Levitfe 
Cattt  (Cr.,  Car.  536),  and  read  in  evidence  tbe 
dying  declaration  of  J.  M.,  in  which  he  had  ex- 
expressed  his  conviction  that  tlie  prisoner  bad  in- 
flicted the  wound  upon  him,  under  the  impression 
that  be  was  one  of  tbe  assailing  parties. 

Ckakptob,  J.  chained  tbe  jury,  telling  them 
that,  inasmudi  as  tbe  inisonor,  by  the  act  of 
drinking  immoderately,  had  helped  to  deprive  him- 
self of  the  power  of  recognising  J.  M.,  as  hte  friend, 
which  but  for  that  act,  be  would  moat  probably 
have  been  capable  vS  doing;  he  should  be  held 
responsible  for  the  consequence  that  had  ensued, 
and  he  was  therefore  of  opinion,  that  a  case  of 
manslaughter  had  been  established  against  the 
prisoner. 

Verdict  ofgwlty  accordingly. 
— t — 

COUNTY  ANTRIM  SPRING  ASSIZES- 
CROWN  COURT. 
BsFOJU  Mb.  Jdstick  Cramfton. 

RxoiRA  V.  Thompsoit  March  22. 

In  an  indictment  against  A.  for  the  murder  of 
C.  £y  having  adminittered  to  her  a  potion 
containing  poison  ;  E.  F,,  who  had  tasted  a  por- 
tion of  the  same  draught  as  the  deceased^  was 
calted  as  a  witness,  to  desert  her  s^ptomsy 
G,  a  medical  witnetSy  who  had  attended  the 
witness  E.  Fn  and  the  deceased,  was  asked  as  to 
the  symptoms  of  £  P.  Held  that  nicA  evidence 
was  admissible.  Held  atsOf  that  the  medieal  mit- 
nese  having  heard  the  witness  E.  give  her 
evidence  as  to  her  symptomsy  might  be  asked 
whether  in  his  qMnton  as  a  medical  man,  such 
sumptoms  were  those  of  a  person  under  the  in- 
^fiuence  of  poison. 

The  prisoner  was  indicted  for  the  wilful  murder  of 
his  wife  Jane  Thompson,  by  having  administered 
to  her  in  a  draught  of  gruel,  a  quantity  of  arsenic. 
A  witness  of  the  name  of  Sarah  Thompson  was 
called  and  deposed,  (among  otlier  things),  that  she 
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bad  tasted  tbe  gruel,  before  giving  it  to  deceased, 
that  ahe  had  become  ill  from  it,  and  ahe  described 
the  symptoms  she  had  laboured  under.  A  medical 
man  was  then  called  and  asked  as  to  the  symptoms 
which  the  last  witness  had  presented. 

•'ciy,  Q.  C,  (with  whom  was  Aost  Jfoore),  for 
tbe  prisoner,  olnected  to  this  question— the  prisoner 
was  not  on  trml  for  poisoning  Sarah  Thompson, 
but  for  tbe  murder  of  Jane  Thompson.  [^Cran^ 
ton,  J. — I  think  the  evidence  quite  admissible.] 

The  medical  man  was  then  asked  whether  he 
had  heard  the  witness  Sarah  Thompson  give  her 
evidence,  and  describe  ber  symptoms;  and  whether 
in  his  opinion  as  a  medical  man,  tbe  symptoms 
she  had  described  were  those  of  a  pemon  nnder  the 
influence  of  poison. 

Jojff  Q-  C,  objected  to  that  evidence  being  re- 
oeived  :  first,  upon  tbe  grounds  of  objection  to  the 
former  question :  and  secondly,  because  a  medical 
man,  ahould  give  his  evidence  from  what  he  had 
himself  observed,  and  not  from  what  he  had  httrd 
detailed  by  another  witness. 

CsAiiFTOH,  J. — I  thmk  the  evidrace  quite  ad- 
missible as  a  put  of  the  raguUg* 

— ♦ — 

ROSCOMMON  SPRING  ASSIZES. 

cobam,  hoobb,  j. 

Kane  v.  Llotd. 

Action  e^auul  Magittratet — Intuffidtnt  Notiet — 
43  G90^  3,  e.  U3. 

A  noHce  of  action  under  the  promsiont  of  43  Geo.  3, 
c.  143,  must  foUoio  accurateltf  it$  protirions, — 
When  a  notice  omitted  to  specify  tfu  place  where 
the  transaetim  eomtiained  of  occurred,  the  plain- 
t^waa  wm-tuUetL 

This  was  an  action  of  trespass  against  a  magistrate 
of  the  County  Roscommon,  for  assault  and  false 
imprisonment.  The  declaration  contained  two 
counts.  Plea,  Not  Guilty — the  case  was  tried  at 
last  Spring  Assizes  at  Roscommon,  before  Mr. 
Justice  Moore.  The  facts  of  the  case  were.  In  the 
month  of  February,  1848,  a  Mr.  Waldron,  a  magis- 
trate of  the  County  Roscommon  lost  his  life,  and  a 
policeman  wa«  severely  wounded,  in  an  afiray  caused 
by  an  attempt  of  tbe  coroner  of  that  County  to 
levy  an  execuUon  in  the  house  of  the  deceased, 
when  a  number  of  Mr.  Waldroii's  workmen,  ftc^ 
resisted  the  attempt. 

Informations  having  been  sworn  against  several 
persons  for  being  engaged  in  the  occurrence,  and 
amongst  oUiers,  against  three  persons  of  the  name 
of  Patrick  Kane — the  defendant  caused  the  plain- 
tiff with  two  others  of  his  name,  to  be  arrested  and 
held  them  in  custody  for  a  period  of  seven  days, 
during  which  time,  they  were  once  brought  up  for 
examination.  At  the  end  of  that  period  two  of  the 
said  Kanes,  having  been  identified  as  being  en- 
gaged in  the  affray,  were  committed  for  triaL — 
There  being  no  evidence,  snffident  to  identify  the 
plaintiff,  he  was  discharged. 

Some  time  after  a  fourth  Patrick  Kane,  was  ar- 
rested, who  was  identified  as  the  third  person  of  the 


name  of  Kane  who  had  really  been  preeent  at  the 
riot,  and  against  whom  the  inforoiatioos  bad  been 
sworn.  Upon  these  facu  the  plaintiff  bnnight  this 
prosecution.  The  statute  of  43  Geo.  3w  cap.  143, 
regulating  actions  brought  ualost  magiatratea  for 
acts  done  in  the  discharge  of  tbdr  duty,  provide 
that  DO  writ  shall  be  sued  out  against  any  justice 
of  the  peace,  &Cn  for  things  done  in  the  execiisioa 
of  his  office,  until  af^er  one  month's  notice  thereof 
in  writing  shall  have  been  delivered  to  him,  or  left 
at  his  usual  place  of  abode;  which  notice  shall  oou- 
taiii  the  cause  of  action  clearly  aud  explicitly  ctatcfd, 
and  on  the  back  of  which  shall  be  eadovaed  the 
name  of  the  attorney,  and  his  place  of  abode. 

The  following  notice  was  served  in  this  ease  : — 
<*  To  William  Lloyd,  Esq.,  one  of  ber  liaieMy's 
Justices  of  the  Peace  in  ana  for  the  County  of  Roe- 
common. 

"  Sir, — I  do  hereby,  as  the  attorney  of  and  ion 
Patrick  Kan^  of  Cloonooose,  in  the  County  of  Ros- 
common, according  to  the  form  of  tbe  atattue  in 
auch  case  made  and  provided,  give  yon  aotioe^  tiiat 
the  said  Patrick  Kane  will,  at  or  soon  after  the  ex- 
piration of  one  calendar  month  from  the  Une  of 
your  being  served  with  this  notice,  cause  a  writ  of 
capioM  ad  retpondendum  to  be  sued  out  of  ber 
Majesty *8  Court  of  Queen's  Bench  in  Ireland  against 
you,  at  the  suit  of  htm  the  said  Patrick  Kan^  and 
proceed  thereupon  according  to  law,  for  that  yoo, 
the  said  Williutn  Lloyd,  on  the  28th  da;  of  January 
in  the  year  1648,  arrested,  or  caused  to  be  arrested, 
tbe  said  Patrick  Kane,  and  him  the  said  Patrick 
Kane  unjustly,  unlawfully,  and  iU^Ily  did  im- 
prison and  detain,  or  cause  to  be  imprisoned  and 
detained  for  a  long  vpaoe  of  time,  to  wit  fiir  a 
period  of  seven  daya,  contrary  to  the  laws  and  cus- 
toms of  this  realm,  and  other  wrongs  to  the  said 
Patrick  Kane  did  to  his  great  damage  of  £100,  and 
against  tbe  peace  of  our  lady  the  now  Qneen. 

«*  Dated  the  6th  day  of  March,  184S.  Midiad 
Waldron,  Attorn^  for  the  within  named  Patrick 
Kane,  59,  Great  Brunswick  Street,  Dublin." 

Messrs.  Stakeney'&nd  Keogh  having  doeed  their 
ease  for  the  plaintiff, 

Messrs.  R.  P.  Lloyd,  C.  Andrews,  and  Roper, 
for  the  defendant,  called  on  the  learned  judge  to 
non-suit  the  plaintiff,  on  the  ground  that  the  notice 
did  not  specify  the  place  where  the  said  transactitm 
occurred,  and  cited  Martins  v.  Upcher  and  Gay, 
(32  B.  R.  662)  i  JackUn  v.  Fytehe,  (14  Meca.  &  M. 
381.) 

After  considerable  argument  on  both  side% 
Mr.  Jdsticb  Moobk,  feeling  be  was  ptCHed  by 
the  authority  adduced  by  the  defendant,  bat  enter- 
taining some  doubts  on  the  subjecti  re^«d  to  cm- 
suit  Baron  Lefimr,  then  presitUng  in  the  Criminal 
Court,  and  in  a  short  time  returned  and  stated  that 
Baron  Lefh>y  oonedved  the  court  bonad  by  tbe 
authority,  and  accordingly  non-anited  tbe  ptaklliC* 


*  The  pUntUh  have  not  eUaet  taken  any  ttft  to  Mt 
adds  tlM  Don-wdt. 

— 
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COURT  OF  CHANCERY. 

-Doomn  «.  Doonmm^jipnl  19. 

Aiocoumtt — Maintmanea. 

The  d^wudantf  a  hrother  of  M«  plaimt^t  Aodm^, 
Jbr  thirtMn  yeart^  mam&med  tkenit  and  rwvnwrf 
Mtf  rvnit  of  their  freehold^  wlUcK  were  very  emaU, 
under  the  epeoM  eircwnetancee  of  th€  oaee,  the 
plaint^  were  rejused  an  account  of  the  renti 
dwing  the  time  <Mgr  were  *o  mamtaimd. 

Patrick  Doomr,  the  &thar  of  Ae  pIaiDtifib»  Char- 
looe  and  Jam  Doonmv  and  of  tits  deHudaiit,  John 
Dooner,  iwTing  deviaed  wme  fireehold  estates  upon 
truft  for  the  boneflt  of  the  plaioUfis,  and  bequeathed 
to  them  the  residue  of  his  penonal  property,  and 
appoiated  the  defendaDt  and  the  plaiotiff,  Charlotte 
Dooocr*  executon,  died  in  July,  1830,  wheu  the 
defendant  alone  proved  his  will,  and  possessed  him- 
self of  the  testator's  personalty.  The  trustees 
luving  refused  to  act,  the  legal  estate  !o  the  free- 
hold deecended  on  the  defendant.  The  rents  were 
rither  actually  received  by  him,  or,  on  being  re- 
ceived by  the  plaint!^  were,  for  the  most  part, 
handed  over  to  the  defendant.  The  plaiali£b 
resided  with  their  brother,  the  defendant,  from  their 
father's  death,  in  1680,  down  to  1843.  The  de- 
fendant occasionaUy  paid  small  sums  of  money  to 
the  plainti&  during  that  period,  but  nerer  acooonted 
with  theoi,  ^tber  for  the  peraooalty  of  thf^  father, 
or  for  the  rents  tit  the  freeh(dds.  The  defendant 
having  married.  In  1843,  the  plaintiA  ceased  to 
reside  with  him,  when,  in  addition  to  letting 
tbem  into  receipt  of  the  rents  of  the  freeholds, 
lie,  as  th^  allied,  undertook  to  pay  them  a  sum 
of  £30  per  annum,  on  account  of  their  claims. 
The  plaintiffs  having  pressed  for  an  account,  the 
d^endant  furnished  one  in  June,  1847,  debiting 
them  with  the  annual  sums  of  £50  each,  for  board 
and  lodging,  and  £20  for  dress,  during  the  time 
they  had  so  resided  with  him,  in  addition  to  sums 
mentiooed  to  have  been  occasionally  paid  to  tbem, 
and  which  they  alleged  to  have  been  the  fund  from 
which  they  provided  their  dress. 

The  IhU  stated  to  the  above  efiec^  and  prayed 
accoaots  of  the  personalty  of  Patridk  Dooner,  and 
of  the  rents  and  profits  of  the  freehold  estates. 
The  defendant,  by  his  answw,  claimed  credit  for 
the  sums  of  £50  and  £20  per  annum,  and  alleged 
that  the  annuity  of  £30  had  been  merely  a  bounty 
on  his  part  It  appeared  that  the  rents  of  the 
freeholds  were  small,  not  exceeding  £80  per 
annum,  and  some  times  much  less,  were  the  sole 
property  of  the  pUintiSs,  who  had  been  respectably 
maiotained  by  the  defendant  while  tiiey  resided  with 
him. 

Mr.P.WaWi,  for  the  plaintifi^  (Mr.H.  P.  JeOeU 
with  him)^^Tbe  only  question  here  i^  whether 
the  defendant  is  entitled  to  charge  for  maintenance. 
On  this  pcnnt,  we  have  the  authority  of  Arundel 
r.  Lome  (1  Vem.  19),  Davie*  v.  JDaviea  (9  Car.  &  F. 
87),  ahowin^  that  under  similar  drcumstances,  an 
agreement  to  pay  cannot  be  implied. 

JB«n0»cft,Q.C.fordefendtntrwlth  himMrMick^ 
&  Mr.  Dmndoi).  [iMrdCAmceUor. — I  cannot  under- 
sUttd  that  those  ladies,  out  of  £100  a-vear,  agreed 
to  pay  £140.]     We  oeVer  intended  to  ^rge 


them  with  the  sorpluB.  ILord  ChaneeUor. — It 
seems  Strang  to  make  a  charge  which  was  not 

intended  to  be  enforced,  but  I  think  I  should  not 
do  justice  to  dUier  party  by  sending  than  out 
of  court.  With  rward  to  the  rents  up  to  1843, 
I  should  feel  great  difficulty  in  giving  an  account, 
when  the  parties  bad  been  all  living  together  as 
they  were  in  this  case.  If  the  plaintiffs  insist  on 
sending  this  case  to  the  office  for  an  account  of  the 
personal  property,  it  must  go.  This  is  very  like 
the  case  of  parties  living  toother  till  the  filing  of 
the  bill,  when  I  should  not  durect  an  account  prior 
to  the  filing  uf  the  bill.  Here  they  lived  together 
till  four  years  before  the  oommenoenient  of  this 
snit  I  do  not  think  I  can  direct  the  aooonnt  before 
those  four  years.] 

ilfr.  Biek^  with  Benride, 

Mr,  Jeilett  in  reply. 

Loan  CBAncsLLO& — The  defendant  has  oom- 
plicated  dils  cause  against  hunsdf  hv  the  aoooonta 
which  be  furnished,  and  has  raised  almost  the  only 
difficult  in  the  way  his  cas&  There  is  no  evi- 
dence of  an  agreement  one  way  or  the  other. 
These  ladies,  having  small  and  fluctuating  incomes, 
resided  with  their  brother,  the  defendant,  for  a 
period  of  thirteen  years ;  during  all  that  time, 
there  never  appears  to  have  been  an  account  set- 
tled, or  asked  for,  between  them.  They  must  have 
known  that  their  brother  received  some  of  these, 
rents ;  to  a  certain  extent,  they  constituted  him 
their  agent.  They  all  lived  together  during 
that  time — they  were  supported  and  clothed  by 
him — they  had  not  any  means,  save  that  small  pro- 
perty ;  the  defendant  bad  no  means  except  hispro^ 
fessional  gains.  Thus  they  Uved  tontber,  the 
rents  going  in  support  Uie  establishment,  and 
being  treated  as  part  of  a  common  fund  for  that 
purpose ;  and  it  is  clear,  that  they  went  but  a  small 
way  in  the  maintenance  of  these  ladies.  There  is 
no  evidence  of  an  express  agreement,  but  is  there 
not  much  evidence  that  they  did  not  .consider  each 
other  as  standing  in  the  position  of  accounting 
parties,  and  that  their  brother  recdved  the  money 
in  that  way  ?  If  that  state  of  facts  had  conUnued 
down  to  the  filing  of  the  bill,  I  should  not  direct 
an  account,  save  m>m  the  filing  of  the  bill.  I  have 
said  that  the  defendant  has  thrown  the  only  doubt 
on  the  case  by  his  accounts.  It  is  clear  that  no 
specific  sum  for  maintenance  was  agreed  on,  bat 
he  makes  this  claim  as  if  there  had  been.  How- 
ever, on  the  wholci  I  will  not  decree  that  a  man 
cannot  create  a  didm  for  maintenance  against  Ua 
brothers  or  ristm;  in  other  words,  I  mil  not 
decree  that  they  can  make  money  by  quarretUng 
with  tbdr  relation.  Each  case  most  be  govenied 
by  its  own  cfrcanutanoes.  Here  we  have  parties 
living  together  fbr  tbhteen  years  withont  taking  an 
account ;  and  I  do  not  think,  by  refusing  to  give 
on  account  of  those  rents,  I  shall  set  a  bad  pre- 
cedent, where,  if  the  state  of  facts  had  continued 
to  the  present  tim^  I  should  only  have  given  it 
from  the  filing  of  the  UU. 
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Mebsdttb  ff.  Cbxxd. — April  20. 
4f!pot»liMH#  of  Trutt«ei — Cottt  of  ovtrpaid 

There  if  no  objection  to  two  tmtt«e$  being  i^ipointed 

in  tAe  place  of  a  tole  trvttee. 
An  overpaid  creditory  puiene  to  the  plaint^t  hae  no 

r^^t  to  M»  coete,  thw^h  he  wa$  not  paid  eff  at 

the  time  of  putting  in  hie  dnewer. 

Tbis  case  came  on,  on  further  directioos. 

Dea^,  Q.C^  for  the  plaintiff,  amongst  other 
matters,  asked  that  it  might  be  referred  to  the 
Master  to  appoint  a  new  trustee  of  a  fund  in  the 
cause,  in  the  room  of  the  Ibrmer  trustee,  who  had 
been  discharged  as  an  insolvent  debtor.  [^Lord 
C^nceUor. — Was  there  ever  more  than  one  trustee 
of  this  fund?]  There  vere  two.  ^Lord  Chan' 
cellar. — I  do  not  see  any  objection  to  putting  two 
trustees  in  the  place  w  one;  take  an  or^  to 
appoint  two  trustees/j 

Mr.  JR.  Warren,  ^r  one  of  the  defendants.^ — An 
overpaid  mortgagee  in  possession  applied  for  his 
costs  i  at  the  time  of  putting  in  his  answer,  a  small 
sum  was  still  due  to  him,  so  that  he  was  then  a 
necessary  party,  but  had  since  been  overpaid. 

i^eaty,  Q.C^  contra. — This  party  is  an  incum- 
brancer puisne  to  the  plaintiff,  and  is  not  entitled  to 
costs  as  against  him,  and  he  cannot  have  them  out 
of  the  fund. 

LoBo  Chancexxor. — ^How  can  I  give  tliis  de- 
mand against  the  plaintiff?  He  had  a  right  to  get 
tliis  party  out  of  his  way  ;  as  a  trustee,  he  may  be 
entiued  to  his  costs  against  his  cestui  ^ue  trutte, 
but  I  do  not  see  how  I  can  give  them  here. 

ROLLS  COURT. 

O'Kekfe  v.  Larioan. — March  2. 

Production  tf  Doeumsnb. 

In  a  tttit  imtiiuted  to  eet  aside  an  anignment  of  a 
mor^agOy  the  court  refused  to  order  production 
of  cm  mt^red  mesne  ass^pment  to  the  assignor 
stated  to  have  been  made  by  ent^sement  on  the 
morlgagef  and  not  mentioned  in  the  bUL 

The  hill  in  this  cause  was  filed  by  the  plaintiff,  as 
personal  representative  of  his  brother,  Charles 
CKeefb,  and  stated,  that  on  the  1st  of  March, 
1834,  a  certain  mortgage  was  executed  to  Charles 
0*Keef^  8«iior,  to  secure  payment  of  the  sum  of 
£5,000  advanced  by  him—tbat  C.  O'Keefe,  senior, 
having  died  intestate,  administration  was  granted 
to  bis  widow,  Aliaa  O'Keefe ;  and,  on  the  9th  of 
September,  1341,  said  mortgage  was  assigned  to 
Chulea  O'Keefe^  junior,  as  part  <tf  bis  distri- 
bntive  ahaie  in  hU  father^  assets.  The  bill 
then  atated,  that  C  O'Keefe  was  a  person  of 
we^  intellect — that  be  went  to  nude  with  the 
defendant,  who  obtuned  possession  of  the  deeds 
by  which  said  mortgage  debt  was  secured,  and 
obtfuned  fron  C.  O'Keefe  his  signature  to  some 
deed  purporting  to  assign  said  mortgage  to  the 
defendant.  In  December,  1843,  C.  O'Keefe  died, 
and  the  plaintiff  obtained  administration  to  him, 
and  the  bill  prayed  that  the  defendant  might  be 
declared  agent  of  C<  O'Keefe,  and  liable  to  account 
tu  the  plaintiff,  and  that  the  asiigauient  of  the  Mid 


mortgage  to  the  ddtodant  might  he  dndued  fri^. 
dulent  snd  vud. 

The  defendant,  by  his  answer,  admitted  pQ«ti. 
sion  of  the  deed  of  1st  of  Mardi,  ISM,  sad  9th  oT 
September,  1841,  and  stated,  that  by  iodeotOK  ef 
the  23rd  of  June,  1843,  C.  O'Keefe  sisigDeil  tbt 
mortgage  to  the  defendant,  who  secored  toCKede 
an  annuity  of  £20a   The  defendant  dmied  frud. 

By  order  bearing  date  the  90th  of  JqW, 
the  defendant  bad  bem  directed  to  ftodaat  tbt 
assignment  of  the  9Brd  of  June,  1843.  The 
plaintiff  now  moved  fbr  prodaction  of  tbe  mmt^ 
gaffe  of  the  1st  of  March,  1834,  and  t  ortiia 
endorsement  thereon,  signed  **  Alicia  O^eiAi^'  {. 
which  the  pfaiintiff  stated,  he  believed  ths  tui 
mortgage  was  aangned  to  C.  O'Keeft^  j«ner. 

Cmrislian,  Q.  C,  for  the  motka^TUi  M 
CGDStitntes  a  matariil  put  oi  the  pUatifiMej 
he  is  persona)  representaUvs  of  C.  CHLuk,  tak 
this  endorsement  IS  a  materia  purt  of  tbepUniri 
case.  Tbe  statement  hi  (he  biu  is,  that  the  Map. 
ment  was  made  while  he  tended  with  Uimi 
family.  This  is  denied  by  the  anwer,  and  it 
becomes  necessary  to  ascertain  tbt  bet  fton  ih 
assignment  itself. 

Hughes,  Q.C^  and  Mr.  Wm.  Smith,  contn^ 
It  is  admitted  that  there  is  no  statemeat  is  tiw  ha 
concerning  the  endorsement ;  the  first  ittomi  t« 
it  is  in  the  t^davit  made  to  sufiport  Ae  notn. 
Possession  of  the  endorsement  by  tbe  drfndui 
^onld  be  shewn.  Wigram  on  Discovery,  210^  uA 
cases  there  cited.  Thia  suit  seeks  to  set  nide  tbt 
assignment  made  to  the  defendant.  The  nof^ip 
is  to  be  considered  as  the  eatatek  and,  mlfl  the 
plaintiff  shall  esttbliah  Ua  ricbt  to  Mt  aadetk 
asdgnment  to  the  defondant,  he  has  no  right  to 
hispect  the  title  deeds.  The  mortgige  u 
admitted.  Tbe  circamstanee,  Uut  a  neae  nap. 
ment  may  have  been  made  by  endersmeot,  auwat 
give  a  better  right  to  prodnctioo  tbsn  it  hid 
been  done  by  a  separate  deed ;  and  if  bysiepintt 
deed  not  stated  in  the  bill,  it  is  plain  the  pUntif 
could  uot  insist  on  its  production. 

Mabteb  of  the  R0U.S. — In  this  case  u  aitt 
has  been  made  fbr  the  production  of  tbe  deed 
assignment,  and  the  plaintiff  now  appltes  for  the 
mortgage — admitted  by  tbe  defoidaot  to  be  is  hs 
possession —for  tbe  purpose  of  Inpselisg  a 
all^^  endorsement.  As  there  is  no  illtntia 
concerning  tha  endorsement  in  tbe  IhIL  I  «>  M 
think  the  plaintiff  would  hare  any  right  to  eilttir 
the  mortgage,  which  relstee  exduiively  totbetilk 
of  the  defendant.  I  mnst  treat  tfaii  egtoy^ 
in  the  same  manner  aa  if  U  was  ei  idifiRsl 
paper  firom  the  mortgage;  and,  to  Justify  Hdto 
for  its  production,  there  must  he  a  disttoct  sUi- 
sion  by  the  defendant  of  its  being  ia  Us  powriei: 
for  an  application  such  as  the  proeot,  iiiD  lie 
nature  of  an  exception  for  insufficiencj,  mi  the 
defendant  is  entitled  to  call  upon  the  plat^  » 
read  the  admission  In  his  answer;  bM  (hm  ii  u 
statement  in  the  bill,  nor  any  admiau  in  the 
answer,  concerning  it.  The  plwotiff  imy  bejuflly 
entitled  to  the  information  he  seeks,  bet  he 
put  it  in  issue  in  the  bill.  I  wUl  nakenoruleM 
this  motion,  without  pr^odice  to  the  pUitf 
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ameadldg'  his  bill;  hy  putting  fn  inue  the  6ndone- 
iflent,  m4  applying  tor  Ha  prodacdon  if  the  de- 
foHlut  kdmiu  possession  by  his  answer.  Mj 
preRBt  impression  is,  that  the  plaintiff  is  not 
entitled' to  th«  prodoction  of  the  raortgage,  wlrich 
it  animpeached ;  the  document  which  is  impeached 
ii  Afl  an^BMirt. 

NimiHT  «.  Psiss. — ilarch  2. 

JTarrW  Wbrnm — Omveyance — SxtcuHtm  of 
Deed  by  ttu  3fcuter. 

ThiSS  Geo.  3,  c35f  which  providea  that  in  certain 
aim  amrt  mav  direct  the  execution  cf  con- 
vegoneet  by  l4c  Maater,  doe$  not  o§^ly  to  the 
oM«^^^mrrtstf  womam,  retident  out  if  the 

in  this  Oil*  a  decree  for  a  sale  had  been  pro- 
BoaMsd,  at  vhieh  time  the  defendant,  Sir  J.  B. 
PoMi  waa  adnd  ia  be  of  oertain  Unds-  in  the 
Qbsch^  CoMDtj,  by  deed,  of  the  20th  of  January, 
ltMl»  aad  nurae  alter  aaid  decree^  and  pending  pro 
ceediags  io  ^  oaose,  aaid  lands  were  settled  upon 
J.  B.  Peisst  for  life,  remainder  to  his  dai^htars 
LodsB  and  noveno^  in  fee.  After  the  execution 
of  this  deed  Flcvence  married  Count  Kerrtgnen, 
and  by  marriage  settlement  all  her  property  was 
cooTS^ed  to  J.  £.  Piers  and  H.  M.  Tuite,  trustees 
0)100  oertain  tmsta  for  tiie  issue  of  the  marriage. 
The  Count  aad  Countess  Kerrigneo  and  their 
fsD^y,  nalded  at  Sardinia ;  and  J.  £.  Peirs  resided 
at  St.  Oaw'^  The  lands  included  in  the  deed  of 
1941  baneg  boon  s(rid  under  the  deisee. 

Jfri /*.  AtegitraU  now  moved,  on  behalf  of  the 
ph^iiC  that  t£i  Blaster  in  the  oauae  m^fafe  be  at 
libtr^  tfreieaate  tha  deed  of  oonveyance  to  the 
puwhsstr,  &c  and  in  the  nana  itf  the  deftndants, 
the  Cseat  and  Countesa  Kerrignen,  and  their  chil- 
drea^aedef  Louisa  and  John  Edward  Peiis.  This 
csM  osmea  witidB  the  proviaionB  of  the  28  Geo.S^ 
c3S,ft.8(a»dev«a  if  it  does  not,  the  I W.  4,  o.  60, 
vouM  antborizei  such  an  order  as  we  seek.  A  mar- 
ried woman  is  as  much  bonnd  by  a  decree  as  a 
Jmmeeale,  Mmilaak  v.  Gakon,  (3  P.  W.  352,  and 
tbe  cass  vefcaned  to  io  the  notes.)  The  ground  on 
wbieh  MB  infait  is  not  bound,  is  that  a  day  is  given 
tosbew  cause.  In  Burko  y.  Craebie,  (I  B.&h.^89t 
pao  SOI),  the  IaoA  Chanoellor  says,  "  I  am  si^- 
fifld  that  a  person  c^vhtg  full  vdiue  for  an  estate 
Mid  wider  a  deocee,  cannot  be  disturbed,"  &&,  "  a 
Bsiriad  woman  ia  aa  mach  hound  1^  tbe  deciee  of 
tbe  court  as  e  fymme  eoie"  &o>  A  aaanisd  wmnan 
i>  capahlo  off  tmuUDg  heiself  by  a  ooov^ane^  by 
milter  of  reoord*  Ia  tbe  ceee  of  JotdM  v.  Joae^ 
(2FfaiL17G),  before  tbe  Lord  Chaoodloe,  it  woe  de- 
cided tan  cooit  bad  notjuriscUetiontomaknan 
order  apon  a>  mnnied  woman  to  ooovey.  That  oaee 
was  dseided  on  the  £ngliah  act,  and  the  atetate 
S8  Geo.  doss  not  apply  to  England ;  and  if  that 
Mstate  had  noli  pasaed,.  the  court  conld  not,  of  its 
o*D  juriadietioa,  have  comp<dled  a  macried  woman 
to  sieculB  »  coBveyaneo.  If  a  married  woman  is 
boood  by  a  decree,  and  refuse  to  execute  tbe  con- 
veyine^  tbeatatuta  gives  the  very  jurisdiction  which 
tbe  Lord  Cbanedkv  considered  tbe  court  had  not 
befiBre}.idBDinder  tbe  1  W. 4,c.60^  weareen- 


titled  to  cenr  this  motion.  Counsel  refated  to 
M'Gahan  v.  AdnMn,  (T.  T.  1848.) 

Mr.  B.  Lloyd,  oofi<r«,  for  the  purchaser.^ — The 
notice  in  this  case  is  framed  with  a  view  to  bring 
the  case  under  the  26  Geo.  3.   The  words  of  that 
act  shew  that  it  applies  only  to  cases  where  the 
party  is  euijuritf  and  (if  in  ^is  country,)  coold  be 
compelled  to  execute  the  deed  cf  cenveyanocv  but 
by  reaaon  of  his  abeenee  from  the  oonntry,  die 
dourt  ia  unable  to  enforce  the  execotion  by  him. 
]n  such  cases,  the  act  provides  that  the  trustee 
may  dgn,  seal,  and  deKver  the  deed.   Tbe  ftllaey 
of  the  a^punent  need  on  the  other  side  eondsts  in 
preaondng  that  the  mero  exeontion  of  a  deed  bj  a 
married  w«nan  will  paas  the  ertato— tint  the  exe- 
cution of  a  deed  by  a  married  wontto  is  a  mm 
nullity ;  the  only  way  by  which  she  could  convey 
was  by  a  fine  at  common  law,  or  by  an  aduiow- 
ledgment  under  the  recent  act ;  and  it  is  essential 
to  the  validity  of  these  acts,  that  they  should  be 
Voluntary.   It  was  for  this  reason  that  Lord  Cot- 
tenham  held,  in  Jonee  v.  Jordan,  that  a  Court  of 
Equity  could  not  compel  a  married  woman  to  exe- 
cute a  deed,  under  the  statute,  1  W.  4,  c.  60,  s. 
8,  between  which  and  the  former  act  there  is  this 
difference — namely,  that  by  the  latter  act  the 
Master  does  not  execute  the  deed  in  tbe  name  of 
the  married  woman;  he  executes  it  in  his  own 
name  t  and  it  would  be  necessary,  if  the  application 
were  under  that  act,  tbat  there  should  be  a  petition. 
The  last  act  ia  the  Irish  Chanoeiy  Act,  of  the  4  ft 
5  W.  4,  0. 78 ;  but  previous  to  proceeding  ondw 
this  act,  there  abonld  be  a  tender  of  the  instniment 
and  a  refusal  to  execute  the  oooveyance ;  and  it  is 
not  pretended  that  that  preUminary  step  has  been 
taken.   Therefore,  this  case  does  not  come  within 
it.   King  V.  Leach,  (2  Hare,  67,)  Jackson  v.  Med' 
iiM,  (5  Hare,  538,)  and  on  appeal.  2  PhiL  254; 
/W£»r  T.  Ward,  (8  Beav,  488,)  BiJaine  v.  Wetii, 
(12  Jurist,  427.)  If  the  case  is  meant  to  be  brought 
within  the  1  W.  4,  ther*.  should  be  a  petition  ;  if 
within  the  4  &  5  W.  4,  there  should  be  a  previous 
tendor. 

April  1^— His  Honof^  in  giving  jodgnen^  lald 
that  he  waa  not  aware  of  any  such  ease  in  which  a 
muried  woman  had  been  oon^i^ed  to  exeeute  a 
deed ;  and  in  England,  tbe  LcMrd  GhaDoellor  latdy 
held,  that  the  oeurt  had  no  authori^  to  mdke 
such  an  order.  His  Honor  then  refrared  to  the 
28  Geo.  3,  and  said  he  considered  it  only  applied 
to  those  parties  who,  if  within  the  junadiddoi^ 
could  be  compelled  to  execute  the  eooveyancf^  but 
signing,  sealing,  and  delivery  of  a  deed,  (which 
was  what  the  Master  was  empowered  to  do)  by  a 
married  woman  was  a  nuUi^ ;  as  prerious  to  the 
late  sUtute^  it  waa  ooly  by  matter  of  record  a 
married  woman  could  convey,  snob  as  by  fine ;  and 
since  the  4  &  &  Wm.  4%  by  complying  with  the 
providona  of  that  aet  His  Honoor  tlun  referred 
to  the  3  ft  4  Wm.  ^  a  76»,  which  provided  that  if 
any  person  directed  to  execute  a  omveyanceb  refuse 
to  do  so,  the  oourt  might,  aftor  serrioe  <tf  tbe 
order  and  tender  of  tbe  conveyanoe  or  ioatrumeot, 
direct  the  Master  to  ezecnte  sam^  and  sahl  U  wae 
not  contended  that  this  act  applied  to  the  present 
case»  as  the  provisions  of  it  hi^  not  beoi  complied 
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with.  His  Honour  then  referred  to  the  1  Wm.  4, 
e.  60,  nnd  BitUn^  r.  Wtbb  (12  Jar.  427),  and  said 
he  dM  not  thiek  it  neceuary  to  give  any  opiniun, 
aa  to  wbetbo-  that  atatute  applied  i  for  if  the  cue 
was  meaDt  to  be  brought  within  it,  there  aboold 
have  been  a  petition ;  and,  aa  he  did  not  think  that 
the  28  Geo.  3  applied  to  ^e  present  case,  he  wonld 
make  no  rule  on  the  motion  aa  to  the  Count  and 
Coontesa  de  Kerrignen  and  their  children. 


Ib  bb  Dabct  Aflo  THs  Inguhbirbd  ESTATXa 
Act. — AprU  18. 

PttUkm — Incvmbend  Sttatei  Act — Fm  to 

Countet. 

This  was  a  petition  under  the  locninbered  Estates 
Act. 

Mr.  Darley  applied,  that  the  solicitor  who  pre- 
pared the  petition  might,  on  account  of  its  great 
length,  be  allowed  more  than  £1  4s.  6d.,  the  ordi- 
nary fee. 

The  Mastbb  of  the  Rolls  refused  to  give 
any  direction ;  but  stated  that  Master  OT>wyer 
wu  of  opinion  a  fee  for  counsel  should  be  allowed 
on  petitions  under  this  act,  as  they  were  in  the 
nature  of  pleadings^  and  his  Honour  concurred  in 
that  opinion. 

— ♦ — 

QUEEN'S  BENCH. 

Lesseb  of  Hekbt  Brownbioo  v.  Rbv.  Abthdr 

A.  Cbhikshahk,  Cul,  abd  Robbrt  Stme&. — 
April  21. 

T,  B.  tenant  Jar  Ufe  of  jreehold  estate  vnder  the 
limitations  cf  a  wiil,  levied  a  Jine  urtfA  prodanuf 
tinns  to  the  use  of  himself  in  Jee,  and  devised  the 
lands  to  B.  J.  B.  for  Hfe,  mth  remainder  to  H. 

B.  in  fee,  H.  J.  B.  having  survived  the  testator, 
T-  B.jhr  upttards  of  twenty  years,  died,  hatting 
devised  the  same  property  to  trustees  in  fee  for 
the  benefit  of  his  widow  and  children.  Ejectment 

■  having  been  brought  by  B.  B. Jbr  the  recovery  of 
the  hndst — Heidf  that  whatever  might  be  the 

•  legal  0ff9et  of  the  fine^  H.  J.  B.  having  assumed 
to  take  tmder  T.  B.'s  will,  and  Ms  lifr  ettate 
being  refirr^tl*  soMy  thereto^  his  potaeatwm  comld 
mot  it  eoniitlmred  an  advene  ame,  imAAs  8^4 
4,  e.  27. 

This  was  an  action  of  ejectment  on  the  title,  tried 
at  the  last  Wexfbrd  Spring  Assizes,  befor  Mr.  Jus- 
tice Perrin.  The  dedaration  in  dectment  con- 
tained one  demise  in  the  name  of  H.  Brownrigg, 
and  was  brought  for  the  recovery  of  the  lands  of 
Coolnahoma,  in  the  county  of  Wexford.  The 
facts  of  the  case  were  as  follows : — H.  Brownrigg, 
the  elder,  father  of  the  lessor  of  the  plaintiff,  oy 
his  will,  dated  May,  31, 1796,  devised  the  estate  in 
question,  after  the  death  of  his  wife,  to  his  oldest 
son,  Thomas  Brownri^,  for  life,  with  remainder 
to  his  Unt  and  other  sons,  in  tail  Aial^  and,  for 
want  of  such  issue  male,  or  if  such  shoald  die 
under  twen^-one,  unmarried,  and  without  issue, 
then  to  his  second  Son,  John  Brownrigg,  and  his 
issue  maleh-aceording  to  seniority,  and,  for  want  of 


such  issue  mala,  or  in  oaae  sneb  sbooU  die  wAcr 

twenty-one,  and  without  issaa,  tfaea  to  Hwy,  i^b 
present  lessor  of  the  plaintiff  in  fios;  Tbt  ^mun 
died  io  S^itenber,  1797,  having  survived  hiiwa 
John,  who  died  in  the  early  part  of  ttiat  jm 
Thomas  Brownriu  eame  into  possewioo  of  tfa 
estate,  under  the  nnntationa  in  lua  fatbsr's  will,  qq 
the  decease  of  his  mother  in  1810^  and  in  Trioiii 
Tmn,  1814,  levied  a  fine  thereof,  with  prodioa. 
tioDS,  to  the  use  of  faimaelf  in  fSee.   T.  BroviiriiK 
never  had  issu^  and  remained  in  possemoa  of  Se 
lands  till  his  death  in  18:^6.   No  eotry  had  been 
made  during  his  lifetime,  or  within  the  time  alloval 
by  law  after  his  decease  by  any  party  to  an^  t5a 
fine.    By  his  will,  dated  the  S9&d  of  Angat, 
Thomas  Brownrigg  devised  the  CooTnahwu  cmte 
to  his  nephew,  Henry  John  Brownrigg,  iirSf^ 
with  remainder  to  the  uae  of  the  leswr  gf  ^ 
plaintiff  in  ib&    After  the  death  <tf  TbooM, 
Henry  John  mtered  into  and  eontinaed  io  fmnt- 
aion  of  the  eatate  op  to  the  time  ttf  hb  owd  dcu^ 
in  January,  1847,  having  enjoyed  the  propertr  for 
upwards  of  twenty  years.        his  wtU,  datad  tW 
13th  of  April,  1844,  he  devised  the  estate ioqn. 
tion  to  the  present  defendants,  upon  oertno  trwti, 
for  the  benefit  of  his  widow  and  duldreo.  Hw 
lessor  of  the  plaintiff  having  filed  hit  bill  in  din. 
eery  on  the  4th  of  Jnne,  1847,  agauut  the  pnmi 
defendants,  togetlier  with  the  widow  isd  diiUra 
of  H.  J.  Bn  praying  that  the  will  of  RB.tbe 
elder,  of  the  31st  of  May,  1796,  might  be  eitib- 
lished,  and  its  limitations  ascertains  sod  anicd 
into  effect,  the  Lord  Chancellor,  in  the  pngna 
of  the  suit,  directed  the  present  qeotment  lo  be 
brought,  for  the  purpose  erf*  asoertuniu  the  lidi  sf 
H.  B.,  the  present  lessor  ctf  the  plnd(  to  tl* 
premises.    A  verdict  was  liad  at  thetridibcte 
lessor  of  the  plaintiff;  and  leave  vai  tmnti 
for  the  defendaata  to  apply  to  have  tbe  vv£a 
changed  into  one  fiir  them,  incase  tbe  soart  Ml 
be  of  opinion  that  H.  J.  B.  had  aei|iAedatitieti 
the  estate,  by  sudi  »a  adverse  possesiioa  tbtred; 
as  satisfied  the  Sutnte  of  limitations  (3  ft  4  W.  4, 
c27). 

A  rule  nisi  having  been  obtained  to  set  vide  tk 
verdict  for  the  tessw  the  plaioti^  aod  enter  w 
for  tbe  detendant,  parsuant  to  Issve  KMmd, 
cause  was  this  day  shewa  by 

Oeorge,  Q.Oy  for  the  lessor     tbe  [Jantifl- 
We  contend  that  J<^n,  who  died  before  bU  b6(r, 
would,  in  case  he  bad  survived,  have  takes  uflWi 
tail  in  remainder  in  the  premises,  and  ra  mt 
tenant  for  life,  with  remainder  to  hit  iane  y  pv- 
cbasera.     The  Oniverwity  of  Og/ml  t. 
(1  Eden,  473>   Tbe  estate  taU  Io  Jofaa  hany 
thus  ftiled  by  his  dying  in  the  UfMaie  «f  thtta- 
tator,  the  deviae  to  him  most  be  losksd  «  « 
expunged  from  tho  will,  and  oooseqneodyEfi, 
tho  lessor  of  the  pUatt^  was  tbe  psrqrafftU 
thereunder  to  tbe  estate  in  fte  or  koMos 
the  death  of  Thomas.   Boe^fson  st  w.  iMm 
(Doug.  336-4U);  Do«  dfii  TWnsr i( w f. U 
(4  T.  R.  601 ).    With  respect  to  tbe  M  if  lend 
by  a  tenant  for  life,  a  fine  divests  the  MM  ii 
remainder,  and  merely  leaves  a  right  of  a^- 
The  remainder  man,  or  reversioner,  smcDttrprfr 
sently,  but  is  not  bound  to  do  so.  Thskf  gnti 
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him  five  ynn  after  the  death  ot  the  tenant  for 
life,  becauM  be  has  no  reason  to  look  aiitil  the 
natoml  determination  of  the  estate*  Eari  Pon^gt 
V.  Lord  Windtor  (2  Vee.  aen.  463  t  Sheppard's 
Touchstone,  by  Atherley,  23-36,  passim).  There 
is  DO  diapate  bere  about  the  validity  of  the  fine, 
or  of  the  several  wills  which  have  been  admitted 
by  coasoDt.  We  submit  that  the  lessor  of  the 
ptaiotiff  aoqnired  a  new  title  by  the  said  fine,  and 
that*  et  «U  eveate,  the  party  under  whom  the  pre- 
euDt  dflftadeiMe  derive^  pi^fkmd  to  claim  under 
the  aan^  and  Us  poasaaion  was,  therefore^  not  an 
advwseoue. 

A  W,  GnvMb  Q>C.  «id  WaO,  Q.O,  contra — 
The  efhct  of  the  Slaliite  of  LimHationa  (3  &  4 
Wm.4k  e.  37,  k  toopente  aa  a  oonTeyhnee  of  real 
property,  SeoU  v.  Nimm  (3  Dr.  &  War.  368). 
Poasoasion  for  twenty  years  gives  an  absolute  title ; 
that  title  was  acquired  by  H.  J.  B.  If  a  possession 
haa  an  inception  by  wroag,  the  atatote  begins  to 
run  in  fiivour  of  the  possessor.  It  is  of  no  con- 
aequoioe  as  to  what  may  be  the  pretensions  of  the 
lesaiH-  of  the  plaintiff,  provided  we  establish  an 
advene  title  in  H.  J.  B.  We  admit,  that  at  the 
death  of  the  orixioal  testator,  Henry,  the  elder, 
th«  estate  stood  limited  to  Thomas  for  life,  with 
remainder  to  the  lessor  of  the  plaintiff  in  fiee,  the 
intermediate  estate  tailio  remainder  to  John  having 
lapsed  by  his  decease  in  the  testator's  lifetime.  It 
must  be  rememb«red,  that  H.  J.  B.  was  the  heir-at- 
law  both  of  Henry,  the  elder,  and  of  Thomas.  We 
discUum  having  taken  under  the  will  i  that  would 
have  been  to  ewot  to  take  a  bad  title  in  place  of  a 
good  one.  In  the  ermti  which  have  happened,  the 
leasor  o£  the  plaindff  has  no  title  excef^  under  the 
will  of  Thomas,  but  the  latter  had,  in  fact,  no 
ry^ht  to  make  a  will  at  all,  because  Au  estate  might 
have  been  tuwided  by  entry,  by  Henrv,  the  party 
entitled  in  remainder  under  the  wilt  of  1796, 
within  five  years  after  his  decease.  This  the  lessor 
of  the  pluntiff  omitted  doing,  and  has  thus  estab- 
lished the  fine.  [Perrin,  J^Yoa  had,  at  all 
events,  a  eoUmraUe  title  under  Thomas,  and  ho  titie 
undtf  any  other.]  The  possession  of  H.  J.  B.  was, 
however,  clearly  adverse  to  the  lessor  of  the 
plaintiff,  oo  the  death  of  Thomas,  in  1826,  it 
hani^  eonunawed  by  wrong.  The  court  ought, 
nkoreow,  refer  the  claim  of  the  lessor  of  the  plain- 
tiff to  hli  elder  title  under  his  fiither,  Uia  former 
testator,  rMhtr  than  to  his  pmnu  one  ooder  his 
brother.  The  question,  in  fiiict,  tunw  on  the  eAhct 
to  be  ffivwi  to  Uie  wiU  of  the  conuzor  of  the  fine. 
[BiaMurnSi  CJ. — According  to  your  argument, 
H.J.B.  must  have  entered  advowly  tohis  own  title 
aa  tenant  for  life.]  Take  it  ^uacun^iw  vi&t  the 
poeeesston  is  adverse;  if  he  entered  as  heir,  lie 
etitered  adversely  to  the  will ;  if  lie  did  not  enter 
aa  heir,  be  entered  without  right. 

ZyacA,  <?.  C  in  reply,  was  slopped  by  the 
Court. 

BLACKBUam,  CJ. — This  case  is  too  plain  to 
admit  of  any  douhL  Thomas,  being  seized  for 
life,  with  remaindw  to  Henry,  the  leasor  of  the 
plaintifl;  levied  a  fine  with  prodamations,  in  1814, 
and  afterwards  devised  the  estate  to  Henry  John 
fur  Uf^  with  remainder  to  the  lessor  of  the  plain- 
tiff.   There  were  two  Umiutioaa  in  the  fitvour  of 


the  latter — one  under  the  will  of  Henry  and  the 
other  under  that  of  Thmnas.  There  was  no  entry 
to  avoid  the  fine  within  five  years  from  the  time  of 
its  being  levied,  or  the  death  of  Thomas.  There- 
fore, by  the  non-claim  and  want  of  entry,  the 
estate  of  Thomas  became  an  absolute  estate  of 
fee  simple ;  and,  being  so  seized,  in  1825  he  made 
his  will,  in  whidi  he  limited  the  estate  to  H.  J.  for 
lifi^  with  remainder  to  lessee  of  plaintiff.  Henry 
Jolm  could  only  have  entered  as  devisee  for  life] 
he  had  no  title  hy  descent ;  bis  only  title  was  that 
of  tenant  for  life.  He  could  not  poesibly  have 
acquired  the  estate  as  heir-at-law,  neither  eould  ho 
have  entered  as  htix^at-Iaw,  when  imthiog  de- 
scended I  and  he  cannot  here  reler  his  poaiiMsloii, 
either  to  a  title  whidi  did  not  otist,  or  to  .me 
which,  if  it  did  exist,  at  ell  events  was  tortious. 
When  he  entmd  in  1826,  he  ent«red  as  tenant  for 
life,  and  that  not  only  for  his  own  benefit,  but  fn  the 
ben^t  of  the  remainder-man  ;  and,  accordingly, 
when  he  died  in  1846,  tiie  remainder-man,  being 
the  lessor  of  the  plaintiff,  was  oititled  to  the  pos* 
session     the  estate. 

QHMSsfalPWBffoierf. 

Abtt._Tb«  4  Hen.  T,  e,  24,  bititiilecl,  **  How  eftan 
a  ftiM  levied  in  the  Contnon  neas  ibaO  be  raid  and  pro. 
claimed,  ud  who  then  Hhall  be  bound  tberebjr,"  esaots, 
That  aftet  the  enfrroeiiDg  of  ever;  fine  to  be  levied 
efter  the  feast  of  Eester,  A.  D.  1490,  in  the  King's 
Court,  afore  bis  jueticea  of  the  Commou  P)sce  of  any 
lands,  &o.,  the  same  Aoe  to  be  openly  and  eolemnly  read 
and  proclaimed  in  tbe  same  court,  the  same  Term,  and  in 
three  Terms  then  nest  following  the  same  eagrossioK  in  tbe 
ism«  eonrt,  at  fbnr  several  dsgrs  In  svsty  TWm,  and  hi  ttas 
ssme  Ume  that  H  be  so  read  and  ivocUmed,  sH  {ilessto 
oeaee ;  and  the  said  proclamatloos  so  had  and  made,  tbe 
stfd  fliie  to  be  a  flnil  end,  and  conclode  as  wdl  priTies  as 
■tranicera  to  the  same,  except  women  corert,  (others  than 
had  been  partieB  to  the  said  fine,)  and  every  person  then 
being  within  age  of  twea^.«ne  years,  &e.,  and  saring  to 
every  person  or  perdona,  or  to  their  helre,  other  than  the 
parties  in  tbe  saM  fine  such  right,  &e.,  as  tluy  have  to  or  In 
tbe  same  lands,  &e ,  the  time  of  audi  fine  engroesed,  so 
that  they  preserve  tb^  title,  claim,  or  Intereet,  by  vnqr  «f 
aetlon  at  lawAil  entry  wiUdn  five  years  next  after  ths  said 
prodametton  had  and  made,  and  elio  ssvtag  to  sll  soeh 
other  penoM  each  action,  right,  &a..  In  or  to  the  said 
lands,  &C,  as  first  ehall  grow,  remain,  deecend,  or  codm  to 
them  after  tbe  i^d  fine  engroesed  and  proclamation  made, 
by  force  of  any  gift  in  the  tail,  or  by  any  other  cause  or 
matter  bad  and  made  before  the  said  fine  levied ;  bo  that 
they  take  their  action,  or  pursue  thdr  said  right  and  Utie 
aetKirdlng  to  tbe  law,  within  five  years  nest  after  such 
action,  right,  title,  claim,  or  Interest^  to  them  aooraed, 
desosndsd,  remsined,  fidlsn,  or  esms. 


COMMON  PLEA&-.EABRB  Tkbm. 

LxsssE  Paksoms  v.  Pdbckxx. — 19(A  April. 

^'ectHuiU — Evidamot   ^otict  to  quit  tigned  hjf 
BaemMT — BiU  and  Anmetr* 

When  a  Mff  tmd  annoer  have  been  put  in  evidenet 
by  the  piaint^eolekf  Jbr  the  purpose  of  sAnmy 
the  pendency  ^  a  cause,  and  to  ettabtith  the  an* 
thorit^  of  the  receiver  in  that  cause,  to  sign  a 
notice  to  quit — the  contents  of  such  Wf  and 
answer  cannot  be  given  in  evidence  ^tr  Me  rfe- 
findant. 

Sembl^  tiiat  even  were  it  otherwise,  odmiemnM  cm- 
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fcifcwrf  «krWn  amU  not  be  modr  midnctt  of  a 
miUm  imtnmuHt  not  produetiL   Tko  oau  of 
TMmkmm  v.  Ammm  (9  Garke  ft  Fin.)  COM 
HMntaf  oa* 

•Mchad  Sarty  moved  <*  that  the  verdict  had  for 
the  plaintiff  at  lha  Aiuises  fbr  the  County 
Limertdc*  before  the  Right  Hod.  Bsron  Richarda, 
he- set  a^e.  and  that  a  verdict  or  a  noD-«tdt  be 
tntered  np  for  the  defendant,  upon  the  grounds  that 
the  said  verdict  was  bad  on  the  misdirection  of  tlie 
learned  judge  vho  tried' the  caaei-and  hu  rmectioD 
of  IwaJ  and  admissible  evidence  giv«D  on  sud  trial 
hy  plaintiff  and  defendant** 

This  was  an  action  of  ejectmmt  on  title,  tried 
before  Bann  Richards  at  the  last  Lhnerick  Assizes, 
for  the  recoveij  of  CMlain  lands  in  the  possearion 
of  deflndanL  On  behalf  ^  the  leasors  of  the 
^laietiffi  there  wai  produced  in  evidence  at  the  trial 
an  attested  eepj  of  an  original  MR,  filed  in  the 
Court  of  ChaDoei;  on  the  18th  M«y,  1843,  in 
wUeh  Hennr  Watson  was  pluntiff,  and  Richard 
PlHFMMift  (ftttter  of  the  lessor  of  the  plaintiff)  was 
defeodant;  also  an  attested  copy  of  Person^  answer, 
filed  S4th  Hay  1843;  an  attested  copy  of  an  order 
made  in  the  eauae  of  Wataon  v/PortotUt  referring 
It  to  the  Master  to  a}^int  a  receiver }  and  an  at' 
tested  copy  of  the  Master's  report  thereunder,  ap- 
proving of  Robert  Hunt,  Esq.  as  a  fit  and  proper 
person  to  be  appointed  receiver  in  said  cause.  A 
notice  to  quit  on  the  Ist  of  May,  1848,  was  then 
given  in  evidence^  signed  by  the  said  Rob«rt  Hunt, 
as  such  reoNver  t  and  after  some  further  evidence 
the  pluntiff  closed  his  casob 

Connsd  on  behalf  of  the  defendant  then  pro- 
posed to  read  in  evidence  a  statement  contained  in 
the  bill,  and  admitted  by  the  answer,  hy  whi<^  it 
appeared  that  the  koal  estate  in  these  lands  was 
veatcd  in  the  plaintiff  Watson  t  and  submitted  that 
as  no  dwaise  had  been  laid  in  Watson's  name,  the 
plaintiff  ought  to  be  non-suited.  His  Lordship, 
however,  decliaed  to  receive  the  statement  of  tbe 
bill  and  answer  as  evidence,  upon  the  ground  that 
the  bUl  and  answer  had  been  given  in.  evidenoe 
■Mrely  to-  prove  die  penden*^  of  the  oaos^  and 
that  tlieir  oontents  were  not  further  !n  evidence. 
-  Cbtmsel  for  l^e  defendant  further  produced  a 
statemeut  of  fiu^s  laid  before  the  Master  iu  said 
cause  of  Watton  v.  Parsom,  on  the  S6th  January, 
1841^.  and  in  which  tbe  defendant  was  described  at 
taaant  of  the  lands  at  that  time,  and  debited  with 
tbe  rent  which  accrued  due  on  the  1st  November, 
1848.  This  statement  oounael  relied  npoo  as  a  re- 
oognition  of  the  tenancy,  subsequent  to  the  expira- 
tion of  the  netioe  to  qnit^  and  a  walw  ctf  such 
notioe  t  and  called  upon  the  judge  to  direct  a  ver- 
dict for  the  defendant  This  the  learned  judge 
declined  to  do,  and  directed  the  jury  to  find  for  the 
plaintiff,  unless  they  should  be  of  opinion  that  there 
had  been  a  waiver  of  the  notice  to  quiL 

Barry  now,  iu  support  of  his  application,  con- 
tended that  the  statenienU  in  the  bill,  and  admissions 
in  the  answer  of  Richard  Parsons,  (the  father  of  the 
lessor  of  the  plainti^  and  the  person  through 
whom  he  derived  his  title,)  were  evidence  against 
the  plaiotifij  and  dispensed  with  the  necessity  for 
the  production,  of  the  instnimeat  by  whidi  the  l^al 


{Batty  How  eouM  the  statements  ia  Ae  hill  ft,' 
aaawer  dispense  with  the  production  of  ttw  irhtal 
instrument?  The  ease  of  Slotlerie  v.  A^u 
the  other  eases  before  BaroD  Parke,  )an'hm 
subsequently  departed  from  hi  England;  mdhl 
Ireland  the  whole  question  has  btea  fa%  reww^ 
in  tbe  case  of  Lawina  v.  QmomU,  (8  It.  Lr 


and  the  dicta  of  Baron  Parite  ovm^l  i,; 
Zmpbu  QvoatB,  Cramptm,  A  lays  isi  aI 
proposition,  that  "a  man's  admissiooi  n  .(nr 
evidenoe  agamst  Mms^**  [Aii^  J^?^ 
•eme  of  lb»  isolated-  passages  ef  Ih 
Ciwptort  jodgmeot  in  that  eassatty*^ 
be  ID  your  favoarj  but,  taken  la  ooaoattin  with 
the-  ofroaaaalaBees  of  tbe  oss^  Ui  jodfamii 
strongly  against  yoo.  Tba  oassa  oe  tkii  ninM 
are  ooUaoted  in  Taylor  on  Evideaoe.1*  HwimS 
upon  whiah  Baron  Richards  ruled  that  tbe  ni. 
denoe  was  inadmissible,  were,  that  tbe  coetnti 
of  the  bill  and  answer  were  not  in  evideocb  h 
Lord  Trimleatotm  v.  JTcmmu,  (9  Clarke  sod  Rd- 
nelly,  777.)  Tindol,  C.  J,  says— -Tke  fifth  «. 
oeplion  on  tbe  part  of  the  plahitiff  reliUi  to  Ue 
bill  in  Chaneery,  filed  by  the  leaser  of  the  pltiair 
against  tbe  said  Thomaa  Kemmis^  on  tbe  IM  gf 
October,  1816,  which billthe  defeodaot prodoeii 
for  the  purpose  of  showing  the  sslijeet-intttf  d 
the  suit,  and  that  the  loosor  of  the  pinotiff 
as  beir-at-hiw  of  his  father,  tbe  Lord  NieMs^  nd 
offered  to  read  ^ose  allegations  thaniii  bitthi 
plahitiffol^ected  to  the  preductioa  of  Ah  sridami 
and  we  thli&  it  is  a  sufficient  answer  mom  its 
allowaaoe  of  the  niception,  that  ths  U  Chvc 
eery,  the  production  and  reading  of  wUeb  ii  dov 
excepted  against,  had  iu  an  earlier  i^e  tha 
cause  bem  put  in  evidence  by  the  pUu^hiaarif; 
for  tbe  bill  having  formed  part  of  tbe  erideoM,  tk 
whole  wtts  hi  evidence^  md  the  defsedut  aught 
have  insisted,  at  the  time  of  its  produetioo  bj  the 
plaintiff,  that  the  whole  sfaeold  be  reed,  ud  in 
consideration  and  contemplation  of  law,  die  vbole 
was  read."  [Tbrrmu,  J. — But  the  oontcsti  d 
the  bill  were  not  in  evidence  in  tbis  can  it  dL 
Tbe  bill  was  put  in  evidenoe  for  the  simple  ptI^ 
pose  of  proving  tbe  peadenoy  of  the  ul 
the  jnriattetion  of  the  Court  to  appoiat  Mr.  Hot 
as  receiver.  Not  a  wwd,  cdthsr  of  Ihe  Mtt  « 
answer,  need  have  been  read  for  tbs  ^sbtif  ben; 
nor  waa  tbeie  a  word  read  in  point  itffiMitj  [M, 
J^Yoa  will  fihd  that  the  case  of  TVwiiMsm  i; 
Kmmh  has  not  tin  least  appHeation  to  the  premt 
f  remember  diat  oaaa  perfeedy,  and  tbe  ftcu  Am 
were,  that  the  bill  was  given  in  evfdeDcs  fbr  ibc 
express  and  spedfic  purpose  of  readhig  parts  dtk 
defendants  answer  j  and  Hiis  Court  Mi,  {mva 
afterwards  affirmed  by  the  Hoase  of  Lor^J  tka( 
the  whole  answer  was  in  evidence^  inattDck » 
part  bad  been  read  by  the  ptaioUff.  Hen  tbee 
was  not  a  word  of  the  bill  in  evidence;  itvupot 
in  merely  to  show  the  jurisdiction  of  tbt  Govt  to 
appoint  tbe  reoeivar.  Tbe  ruling  of  tbt  Iwned 
judge  was,  in  my  o[»nio%  perfeouy  ooneet]  W< 

Pigs  194,  stasf. 
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this  being  a  dM^m  inprmtrnti  fhe  per  qu«d  is 
uDMcessary.  Lord  v.  JTowIph,  (M  But.  ^)  de- 
ddes  that  the  queritur  Is  saperfliioai>  and  thflsofiire 
the  objection  that  the  sum  oamanded.  in  the  ooonts 
exceecb  that  specified  in  the  queritur  £aUs  to  the 
grouod.  Counsel  also  reUed  on  dmipton  v.  Taylor, 
(4  M.&  W.  138);  Oovn  v.  WiUim,  (3  Bing.  N. 
C.  866 ;  S  ChiUj,  384.) 

Lefbot,  B. — -The  object  of  the  new  rules  was 
to  prevent  expense.  They  supply  forms  for  both 
debt  and  assumpsit ;  you  follow  neither. 

PiGOT,  C.  B. — That  part  of  the  commeDcement, 
"  that  he  render  to  the  plaintiff  ^ha  sum  of  £49, 
which  he  owes  to,  and  unjustly  detains  from^"  is 
I  unnecessary,  and  tiie  sum  mav  therefore  be  Btrw^ 
out,  on  the  authorifrv     Lord  v.  Somtotu 

PxHREPATBKB,  It  IS  ambigious  whether  thia 
is  a  count  in  debt  ca>  aasiunpsitt  and  this  ambigtuty 
is  calculated  to  embarrass  the  pleadw  oa  the  op- 
posite ^dc^  and  the  court  ought  not  to  be  called 
upon  to  spell  out  a  pleading  in  this  way,  vim 
there  are  forms  prescribed  by  the  rales. 

PiGOT,  CB*— We  are  all  of  opinion  th«t  thia 
declaration  is  vidous  i^>on  one  of  the  grounda  as- 
signed as  a  spedal  cause  of  demurrer,  and  noted 
for  argument,  namely,  that  it  is  doubtful  whether 
the  declaration  is  framed  in  debt  or  aasampsit.  If 
this  were  a  mere  departure  from  the  ordinary  form 
of  pleading — not  such  a  one  as  would  be  calculated 
to  mislead  the  pleader — the  court  would  endeavour 
to  make  an  intendment  to  uphold  the  pleading ; 
but  coupling  the  commencement  of  this  declara- 
tion with  the  part  preceding  the  laying  of  the 
damages,  it  is  evident  that  it  ia  likely  to  mulead  the 
pleader,  and  leave  in  doubt  as  to  the  frame  of 
his  defence.  Lord  r.  ffotuton  is  an  autlmritv  that 
the  render"  in  the  commencement  is  snperfluousk 
and  may  he  omitted.  If  so,  the  rest  ooiiirtitutea  a 
good  declaration  in  assumpsit ;  but  the  argiimsnt 
of  the  plaintiff  is,  that  the  promise  may  be  struck 
out  from  the  condudon,  and  thus  it  may  be  treated 
as  a  count  in  debt.  Now  this  is  the  very  thing 
which  constitutes  the  ambiguity,  and  makes  the 
pleading  vicious.  In  the  case  of  Clowes  v.  Wiiliams 
no  doubt  could  exist  as  to  what  was  the  nature  of 
the  count.  In  Compton  v.  Tauhr  the  demurrer 
was  taken  for  misjoinder,  and  the  point  raised 
here  was  not  argued — the  demurrer  tnken  Iiaving 
been  too  large.  If  a  great  difficulty  did  not  exist 
here,  I  would  not  be  disposed  to  allow  the  demur- 
rer ;  but  as  it  is,  we  are  of  opinimi  that  the  dedars- 
tion  is  ricious. 

AUotc  the  demmrn-t  bwi  Ubn^  to  plainiiff' 
to  amend. 


ler  produced  a  statement  of  facts  laid  before 
by  Mr.  Hunt,  the  receiver,  in  which 
vated  the  defendant  as  a  tenut,  on.  the  1st  of 
mbw,  I848»  the  ootiee  b«ng  to  quit  on  the 
f  tbgrpravions.  [Jack§oH,  J. — That  appears 
■ore  QDteasUe  «•  avidenoe,  (ban  the  former.] 
hfa  bnaeh  ef  Ibe  argument  w«t  not  niliod 

b 

No  rule  onMumttUM. 
AbeeHUt  IMiertjr,  C  J. 

EXCHEQUER  OF  PLEAS. 

BnmnX'V.  SAinMnm. — 4prj|20b 

lkmturer^~Jmiigvity  tw  Pleading, 

'tdaration  commencing  in  ffu  ordinary  Jbrm  of 
\aetioH  of  debit  eonduding  thui,  "jfet  the 
fMant  hath  ditrwarded  hie  promi$e$t  and 
th  not  paid  any  of  the  eaid  moneytt  or  any  part 
Aem."  Beld  had  on  fecial  efenwrrffr,  •/  heing 
ii(^k/  whtther  it  woe.  a  declaration  in  debt  or 
mmpiit 

ftfrAw  m  A«  commeneemeni  of  a  defloration 
Mti$  net  wui^rial,  and  ihgr^bre  Vie  turn 
nmti  in  ^  not  covering  the  sum  claimed  in  M« 
wti,  ir  not  a  ^oocf  ground  ofepeaal  Jkmurrer. 

dedaradon  contained  the  money  counts,  and 
as  follows : — "  H.  B.  a  debtor,  &&,  comes  be- 
tbe  Barons,  &&,  and  compluns  against  J.  S. 
lefendant,  &&,  of  a  plea  that  he  render  unto  the 
pluntiff  the  sum  of  £49,  which  he  owes  to  and 
isUj  detains  from  him.'*  Then  followed  the 
i«3  coQDts,  and  conduded  thus — "  Therefore 
deAodaDt  afterwards,  to  wit  (venue),  in  con- 
iMfOD  of  the  premises  respectively,  then  and 
B  promised  the  plaintiff  to  pay  him  the  said 
tal  moneys  respectively  on  request,  yet  he  hath 
fprded  his  said  promise,  and  hath  not  paid  any 
said  moneys,  or  any  part  thereof  to  the 
ige,  &&**  Spedal  demurrer  on  the  ground 
by  its  commencement  the  dedaration  pur- 
1^  to  be  in  dd>t,  yet  in  the  conclusion  adopted 
brm  of  assnmprit ;  also  on  the  grouod  that  the 
landed  in  the  counts  exceeded  the  sum  de- 
led ia  the  queritur,  uid  other  grounds,  on 
h,  bowew,  the  jud^^nent  of  the  court  dul  not 

hilUpt  for  the  demurrer. — It  would  be  impos- 
for  the  pleader  todecidewhetlier  his  plea  should 
ii  debet  or  non  attumptit.  If  this  be  treated  as 
int  in  debt,  then  there  is  no  breach  assigned; 
tea  it  deviates  from  the  forms  prescribed  by  the 
sea,  (Gen.  R.  E.  T.  1832,)  which  is  one  of  the 
ada  of  demurrer  assigned.  Kno*  v.  Irwin,  (6 
-1250);  Railing  v.  Muggoridge,  (16  M.  & 
181)> 

B^pUmi,  Q.  with  him  Penton,  contnu— 
words  having  reference  to  the  promise  may  be 
^  oot  as  surplusage,  and  the  breach  remains 
aent  It  is  laid  down  in  Gilbert  on  Debt,  p. 
that  the  per  quod  is  not  essential  in  all  cases. 
0  its  deviating  from  the  forms,  the  question 
:  always  be,  is  there  a  substantial  deviation, 
declaration  states  the  cause  of  action  correctly 
hs  ctHomencement,  then  in  the  condusion 
?nHDise  may  be  strut^  out  as  surplusage  and 


Baldwiit  0.  IsviirE^-^/>r«f  SI-S3. 

Tremate  for  Metne  Rates— Agreement  for  ^oy 
Erecution  in  ^eetment — Judgmeia  in  J^ect- 
menf  conclusive  Evidence  of  Possession, 

Where  the  defendant  in  efectment,  pending  the  pro* 
ceedings,  entered  into  an  cfgxffsnwti,  subsequent 
to  the  serviee  of  efectment,  with  the  agent  of  tha 
lessor  of  the  ptatnti^,  to  give  a  consent  firjudg- 
mentt  toith  a  stay  of  execution,  and  that  he  should 
have  the  crops,  in  an  action  of  tre^tass for  mesnt 
rates — Reut^at  this  ogreementdU  not  predude 
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th*  plamt^frtm  nannriiig^  nomimU  damagtt  fhr 
iha  trt^u,  mttaenhmt  to  <A«  dmie  qJ  Iht  agree' 
ment, 

Tbw  was  an  action  of  trespass  for  mesne  rates,  and 
had  been  tried  before  Mr.  Justice  Ball,  at  the 
Spring  AssliM  for  Limerick,  1848.  The  declara- 
tion contained  one  count.  Pleas;  the  general  issue, 
■nd  leave  and  llceose  of  the  plaintiff.  The  plain- 
ti^  to  prove  possession,  gave  in  evidence,  amongst 
otiier  things,  the  gectnient  process,  by  which  the 
date  of  the  demise  appeared  to  be  the  ISth  of 
May,  1645,  the  judgment  in  ejectment,  with  stay 
of  execution  till  the  1st  of  December,  1845,  and 
the  execotion  of  the  habere  on  the  5th  of  December 
in  the  same  year. 

On  the  part  of  the  defendant,  a  person  named 
Langford,  who  was  in  possession  of  the  evicted 
premises,  proved  a  parol  agreement  on  the  20th  of 
Angust,  1845,  between  him  and  a  person  named 
Shctthy,  the  agent  of  the  plaintiff,  to  the  effect,  that 
the  witness  was  to  have  the  crops,  and  the  plaintiff 
to  give  a  stay  of  execatioo  till  the  Ist  of  December 
fblMwing.  The  learned  Judge  told  the  jury  to 
find  the  value  of  the  mesne  pndts  from  the  19th  of 
May  to  the  time  of  the  execution  of  the  habere,  on 
the  5tb  of  Daoember,  1845  s  and  also  the  value 
from  the  )9th  of  May  to  tiie  date  of  the  asree- 
ment  in  August,  and  reserved  leave  for  the  plain* 
tiff  to  move  to  enter  a  verdict  for  either  of  said 
amonnts.   To  this  direction  the  plaintiff  objected. 

Verdict  Jvr  the  defendant. 

O'Brien^  Sergeant,  J.  D.  Fitzgerald,  Q.C,  and 
Si/nan^  now  moved  to  make  absolute  the  condi- 
tional order  obtained  on  a  former  occasion,  pur- 
suant to  the  leave  reserved.  They  contended,  that 
this  agreement  was  inadmissible  under  the  plea  of 
the  general  issne,  Bird  v.  Bandall  (3  Burr.  1Mb ; 
1  Sid.  293;  Chit  PL  5  ed.  539,  545)— that  tiie 
judgment  in  ejectment  was  conclusive  to  prove  the 
possession  of  the  plaintifl^  and  that  the  defendant 
oould  not  be  admitted  to  disprove  the  title  of  the 
plaintiff,  Aekinv.  Pn'ifeiii(2Burr.665);  Arm^rwg 

Norton  (S  Ir.  L.  Rep.  90)  i  and  that  even  if  the 
agreement  was  admissible  In  this  case,  that  it  would 
not  preclude  the  plaintiff  from  recovery  in  trespass, 
as  the  right  of  possession  was  io  him  from  the 
date  of  the  demise,  Nagent  v.  PhUlips  (8  I.  L.  Rep. 
17);  and  that,  supposing  this  agreement  amounted 
to  leave  and  license,  it  could  only  be  so  from  the 
date  of  the  wreement,  and,  not  having  been  specially 
pleaded,  left  the  trespass  between  the  date  of  the 
demise  in  the  lease  to  the  date  of  the  agreement 
unanswered,  (Bac.  A.  tit  Rel.  letter  A.  PI.  1); 
Bamee  v.  Hunt  (1 1  East  451).  [They  also  cited 
Doe  V.  Rarv^,  (6  Biog.  24Si);  Jonee  v.  Gihbe, 
(2  Hud.  &  Bio.  587)  {  Doe  v.  HiU  and  Lee  (4 
Taunt  458) ;  DodweU  v.  M^DtmneU  (2  Car.&  P.); 
Doe  d,  JHorgan  v.  BUck,  (3  Camp.  447).] 

ffekn,  Q.C-t  {l^thy  with  him)  contra,  contended 
that  the  defbntunt  could  not  be  treated  as  a  tree- 
passer — that  by  the  terms  of  the  agreement,  the 
defendant  had  yielded  bis  right  on  the  faith  oriT  not 
being  treated  ak  wuAu  In  Nvgent  v.  PhUlipt, 
there  was  no  mention  of  the  crops,  which  clearly 
di^nguishes  it  from  this  case.  No  objection  to 
the  form  of  the  pleading  was  made  at  the  triaL 


J.  D.  Fiixf^eraU,  Q.C^  was  heard  u  reply. 

PsNinEFATBSB,  B.,*  delivered  the  jadgmen  of 
the  court — The  court  feels  some  difflcultj,  both  od 
the  law  and  the  merits  of  this  case.  Conrideriiu; 
the  whole  case,  and  attending  to  the  iiale  of  tbt 
pIeading^  we  are  of  o[rinion  that  the  pluuiir 
should  have  judgment  for  £10.  I  fee)  grsit 
culty  in  saying  that  this  agreement  eoold  be  pita 
in  evidenee  under  the  genml  issue ;  sad  there  k 
also  some  diffieu%  in  adopting  tiw  fie« 
that  the  agreement  was  intendM  to  ladiide  am 
than  the  crops. 

AprS  28.— -PxHRxrATBEB,  B. — OnfnitbereBo. 
rideratioB  (tf  this  caae,  we  find  ooimItci  eoened 
by  the  anthwitieB  dted  on  the  part  of  tke^jmi^ 
and  are  of  opinion  that .  the  verdict  dioaU  Iw 
changed  to  a  verdict  for  the  plaintiff  with  muuI 
damages. 


Habkis  v.  Good. — AprU  81. 

Practice — Coele  of  Commtieeion — 3  ^4  Vic. 
c        «.  69. 

Walker,  Q.C^  moved  in  this  ease  for  a  oosubkm 
under  the  provisions  of  the  3  ft  4  Vms.  e.  IK^ 
8.  69,  to  examine  Lady  Bradford,  a  vitnos  io  ik 

cause,  and  that,  in  the  mean  white,  all  proceefi^ 
be  stayed. 

The  affidavit  of  the  defendant's  attcmej  Mti, 
that  the  action  was  brought  against  tbe  defaidut 
as  the  drawer  of  a  certain  bill  of  ezchsi^s-thit 
be  believed  he  was  a  minor  at  the  time  of  iIk 
making  of  the  bill  in  question — tlut  betN^ned 
Anne  Elizabeth  Lady  Bradford  resided  in  Loodos, 
and  was  a  material  witness  to  prove  the  bAacj  at 
the  said  defendant,  and  that  he  belieted  that  ihs 
was  unable  to  come  to  Dublin  to  attend  the  tniL 

J.  D.  Fitzgerald,  Q.  C,  witii  Sag^  eootn, 
admitted  the  plaintiff's  right  to  the  comnom, 
but  contended  the  costs  should  be  bone  b;  tbt 
defendant,  the  proceediojg  being  eotirdy  fot  in 
benefit  ILeJroy,  B. — If  the  bdv  was  biw^ 
here  as  a  witness,  and  yoa  failed  u  jour 
you  should  pay  hw  expensee.  Befm  the  ileMa 
was  passed,  the  party  who  required  the  teMioHe; 
of  a  witness  abroad,  filed  his  bill  in  Equitj  fix  t 
commission  to  examine  him,  and  the  csuae  «u 
stayed  till  the  suit  in  Equity  was  eoded.]  TIal 
was  the  ground  on  which  the  court  proceeded  Io 
the  caae  of  Brydges  v.  Fieher  (1  Biog.  N.  C  513) 
The  statement  in  this  affidavit  is  mly  oo 
as  to  the  material  facts.  There  is  no  stitaMst  m 
to  what  length  of  time  they  require ;  Uk  iotiec 
seeks  iud^itely  to  stay  our  proceedimji. 

LuBOY,  B_The  plaintiff  is  eoUUed  to  am 
here  to  tee  that  the  commission  is  not  aiedforUi 
purposes  of  delays  liesides^  the  aflUUvU  oariiek 
the  defendant  reliea  is  only  on  belief  1  vill 
the  plaintiff  the  ooata  of  the  motion;  the  one <f 
the  commission  to  be  costs  in  the  esan  IW 
oflicer  reports,  thwe  is  no  Instance  of  the  a<i  of 
a  commission  to  exambe  witnesses  biiig  fAa- 
wise  than  costs  in  the  cause.     Rule  MnrMf^ 


'  Before  PeoneMMr,  RIoberds,  sad  Utej, 
Lonl  Chief  Baron  was  at  SM  Piias, 
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COURT  OF  CHANCERY. 
Obb  e.  Mtluksv. — Apt-U  26. 
AdminutratoT'^  CoiU. 
Am  aJmnmittnUor,       his  oiumw,  pmi  forward 

Tfak  am  nne  before  the  Court  on  report  and 
meritc   The  Mil  had  beeo  filed  by  the  nmt  of  kin 
of  Mary  Orr,  fyr  an  aooonnt  of  her  personal  ettate> 
agunat  her  adnlnbtrator,  John  MHIiken.    It  ap- 
peared that  the  proper^  of  the  intertate  comprised 
iotmat  in  a  pabliO'hottae,  which  the  defendant 
had  eoBtiaoed  to  manage  after  her  decease  but 
had  kept  no  aoeooata  of  the  trade  of  it.   The  bill 
was  not  filed  till  after  aeveral  applications  for  an 
aoooont.   In  tbe  aeooont  ftimUied  in  answer  to 
the  bill,  the  defendant  bad  daimed  credit  for  the 
maintenanoe  of  the  plaiotifi,  against  the  eeneral 
peraona]  eetate  of  the  inteatate,  and  stated  that  the 
profita  of  ^  pablie-hoiue,  above  the  ooet  of  atodc, 
amoonled  to  only  £I5(K  dnrii^  the  period  of  his 
mfUMgeiMnc  He  daimed,  dor  shopman^  wages 
and  head-reul,  a  sam  which  more  tiian  absorbed 
that  £150^  and  a  aon  of  £643  16s.  for  mainten- 
ance, clothing,  and  edneation  of  the  plaintifib ;  but 
the  Master  reported  that  there  was  dae  from  the 
delieadant  the  sum  of  £677  6s.  Sd.,  after  all  credits. 
He  did  not  find  the  value  of  profits  of  tbe  public- 
house,  no  aooonnts  having  been  kept;  but  he 
found  spedally  that  the  plaintiflb  and  the  shopman 
were  maintained  out  of  the  profits  of  it,  and  that 
the  stock,  ficense,  and  inddental  expenses  of  the 
publie-hoQseweredefivyed  oat  of  those  profits,  and 
that  It  was  for  the  benefit  of  the  plalntiffii  that 
those  matters  uf  expenditure  should  be  set  off  as 
against  the  profits  of  the  estabUsfament,  the  de- 
fendant having  eonsenled  to  that  setoff;  and 
farther  Ibond  that  the  defendant  dtew  oat  of  the 
Savinga*  Bank,  at  difibrent  times,  the  sun  ot  £640 
8s.  8d^  tbe  money  of  tbe  intestate^  and  retained  it  in 
his  own  hands,  a  portion  till  he  lodged  it  in  Court, 
and  tbe  raddne  till  the  date  of  the  report. 

Mr.  Mofyntu*,  Mr.  R.Moore,  and  Mr.Mtunr^Mjft 
for  the  plaintifiii. — We  seek  to  deprive  the  defendant 
of  his  eoets,  and  to  eharge  him  with  oars,  in  this 
ftait,  which  he  has  oocadoned  by  his  misconduct 
and  Adsified  accounts.  Vaughan  v.  Thurttont 
(Collis,  Apped  Ca.  177;)  AsMunAam  v.  Tiump' 
Mtm,  (13  Ves.402;)  /%»uyim  v.  AMan,  (1  Moll. 
84;)  Caffrty  v.  77a%,  (6  Ves.  488;)  Awm. 
(4  Mod.  276;)  JeMt  v.  dramtor,  (1  Mod.  890;) 

Mr.  M*Dmn«U  and  Jfr.  T,  JT.  Zowtk  eontra.— 
rraeers  r.  Townttnd,  (1  Roll.  496 ;)  Ptamagan  v. 
Abla«,(l  KaM%i%)HMmgUm  v.  Otrnf, (T Phil. 
fiOO.) 

Tks  LoBD  CHARciLunu— The  real  question 
htn  with  respect  to  the  eosts  of  this  suit,  by 
whom  they  should  be  borne.  Tbe  defendant  is  an 
administrator — a  voluntew ;  he  has  not  been  ap- 
pointed as  an  execntor.  With  respect  to  his  ad- 
ministration, nothing  like  default  has  been  shown. 
The  money  of  the  intestate  and  her  fixed  property 
are  all  forUicoming.  The  question  is  not  about 
that,  but  by  whom,  or  why,  the  expense  of  this 
suit  liaa  bean  ooeasiooed.  It  was  bnraght  against 
tbe  administrator,  to  compd  him  to  acGomt.  Before 


the  bill  was  filed,  be  had  been  applied  to  for  an 
account ;  that  which  he  gave  corresponded  with 
that  in  his  answer,  admitting  the  moneys  which  he 
had  recdved,  hut  making  chaises  wbieh  swallow 
up  tlie  whole  fund.  Ooe  allegation  is,  that  he  bore 
the  whole  expense  of  mdntaining  of  Uie  pldntiffi^ 
and  that  in  e»ct  they  are  not  entitled  to  reodve  any 
money,  bat  that  they  would  have  been  by  this  time 
in  his  debt,  not  he  in  thdrs.  The  answer  alle^ 
that  he  earned  on  the  badness  of  the  public-hoose, 
and  advanced  money  for  that  purpose  and  for  thehr 
support  Now,  that  answer  and  that  account  have 
l>een  folsified  in  every  partioular.  One  witness 
swears  that  dl  those  expenses  were  borne  out  of 
tbe  profits  of  the  establishment.  What  Is  the 
meaning  ci  "  rRoms  ?*  It  clearly  means  the  net 
proceeds,  after  paying  the  ontgoings.  In  the 
oommon  import  of  words,  profits  must  mean  that 
the  establishment  pdd  its  own  expenses,  and  pro- 
duced a  fund  oat  of  which  he  mdntdned  the  chil- 
dren. I  never  have  seen  the  account  of  an  admi- 
nistrator more  faldfied  {  his  only  eqdty  \b,  that  he 
kept  no  books ;  bat  it  was  his  duty  to  keep  then  ; 
he  ought  to  be  able  to  prodnee  rwular  accounts. 
It  is  maniftst,  that  before  tiw  bin  was  filed  be 
made  a  dmilar  claim.  I  should  hold  out  a  terrible 
example  to  executors,  if  I  dedded  that  the  miser- 
able fund  of  these  in&nts  slionld  be  swallowed  up 
by  the  costs  of  falsifying  this  account  This  court 
is  slow  to  cha^  executors,  but  it  is  not  to  dlow 
them  to  put  forth  what  accounts  they  please.  I  do 
not  think  I  ever  aaw  a  case  call  more  for  its  inter- 
ference. The  defendant  must  pay  tbe  entire  costs 
of  this  suit 

— • — 

ROLLS  COURT. 

Bblxore  v.  Bklmobb. — Samk  v.  Adcbimlkck. 
Jan.  17. 

Judgment  CrtdUor  procetding  at  Laio—CMUr  to 
rsffnun — Dacrea  to  accounU 

AjwdgmmU  ertdititr,  mth  notum  ef  a  ilserst  lo  me- 
ctmmt  m  a  wit  to  adminUttr  tke  cuMts  ^  kit 
debtor,  v>iU  be  roHramed  from  procMtUmg  turn 
OH  foot  of  a  judgment  ma  il  appomrimg  that  At 
j%tagment  cretUtor  proceeded  at  iam  after  wofiee 
^  Ute  decree,  he  wot  directed  to  pay  the  cotle  of 
Uie  motum. 

On  the  15th  of  February,  1848,  a  decree  was  pro- 
nounced in  the  first  cause,  whereby  it  was  referred 
to  tbe  Master  to  take  an  account  of  tbe  personal 
estate  of  Somerset,  late  Earl  of  Belmore,  and  of 
Armar,  late  Earl  of  Bdmore»  (executor  of  Sootersd) 
into  whose  hands  same  came,  and  bow  applied  and 
disposed  of,  and  also  an  acoount  of  tiidr  respective 
debts,  legadef^  and  funeral  and  testamentary  ex- 
penses <H  thdr  real  estate,  and  tbe  debts,  fte.  atfbot- 
ing  same^  and  to  appdnt  a  recdver.  In  April  fd- 
lowing  a  recdver  was  appointed,  and  several  credi- 
tors filed  chai^  under  said  decree.  G-  H.  Stack 
having  in  1839,  obtained  a  judgment  against 
Somerset,  Earl  of  Belmore,  in  the  penal  sum  of 
£4000  in  1846,  assigned  same  to  the  defendant 
Auchinledi,  who,  on  the  13th  of  March,  1848,  at- 
tended in  the  Master's  office,  upon  a  summons  onder 
the  decree  in  the  fiiat  canse.  On  the  16th  of  May 
following,  Mr.  Aocfahiledc  revived  said  ja^meat 
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against  H.  T.  I^vn  Corry,  as  ekecator  of  Armar, 
^rl  of  Belmore.  The  defendant  Auchinledc  not 
having  proved  his  demands  under  the  decree  in 
the  first  eaow,  on  the  30th  of  October,  1848,  a 
aupplemeotal  bill  was  filed,  by  whidi  he  was  mule 
a  notice  party  under  the  fifteenth  geoeral  order, 
and  was  served  with  ootioe,  and  not  having  entered 
ui  appearance,  a  memorandum  was  entend,  pur- 
saant  to  the  rixteenth  general  <»der.  Notwith- 
stan^g  these  proceedings,  Mr.  Andilnleok  issued 
a  writ  ot  fijade  bonit  teHatont  directed  to  Uie 
aberiff  of  Dublin,  and  on  the  1 6th  of  Deeembert 
caused  notice  of  speeding  an  enquiry  before  said 
sherifi*  to  be  served  on  H.  T.  Lowry  Corry,  to  as- 
certain  whether  goods  and  chattels  which  were 
of  said  Somerset,  £arl  of  Belmore,  sufficient  for  the 
purposes  of  said  writ  oi^Jk  eame  to  the  hands  of 
said  H.  T.  L.  Corry.  From  the  affidnvit  of  Bfr. 
Lowry  Corry's  solicitor,  it  appeared  that  there  were 
judgment  and  other  debts  outstanding  against 
Somerset,  Earl  of  Belmor^  to  the  amount  of  more 
than  £100,000;  and  that  several  of  said  judgments 
were  prior  to  that  vested  in  the  defendant  Auob- 
inloclu  Mr.  Auehinlecit  by  Us  afHdavit  stated  that 
ha  was  a  creditor  by  judgmoit  of  Sonmet  and 
Anmvi  lata  Earls  k  Belmore»  to  the  amonnk  of  be- 
tween £40,000  and  £50^000. 

Mr.  Uo^  on  behalf  of  the  defendant,  H.  T.  L. 
Corry,  moved  that  the  drfendant,  D.  Auchinledi 
might  be  restrained  from  further  proceedings  at 
law,  on  the  writ  ^  Ji  ju  sued  out  by  him  against 
Uie  goods  of  Somerset,  late  Earl  of  Belmore,  and 
that  he  might  be  direisted  to  oome  in  and  prove 
under  the  decree  in  this  cause,  the  several  judg 
ntent  debts  due  to  him  ;  uid  relied  upon  the  cases 
of  Verwm  v.  7WtMw»i,  (1  Phil.  466);  Kirhv  v, 
Bartotit  (8  Beav.  45);  Ihftr  v.  jEmr«(y,  8  Mer. 
482) ;  Ciarke  v.  Lord  Omoni/a,  (Jao.  106) ;  House 
V.  Jonet,  (1  Phil.  462.) 

Mr.  Sheity  Q.C,  and  Mr.  Zhcuy,  Q.C.  for  defimd. 
ant  Auchinledt,  contended  that  the  court  should 
Bot  deprive  tlie  defondaoC  of  his  legal  advanti^ 
Priet  T.  Swaru,  (4  Sim.  614);  JTsnf  v.  Pickerings 
{5  Sfan.  669);  Leigh  v.  Parke,  <\  Keene^  714); 
and  contmded  in  the  cases  cited  there  was  no 
judgment,  except  in  the  cases  in  Beavan. 

Mr.  C.  Hevderton  in  reply. — The  judgment  is 
de  bonis  tettatorit,  and  the  enquiry  is  as  to  the 
assests  of  the  testator.  Dyer  v.  JCiar^y,  (3  Mer. 
482.)  In  Clarke  v.  Lofd  Ormonde,  Lord  EUoo 
said  if  the  judgment  was  de  honi$  totalorsi  ft  voidd 
be  a  clear  case  for  an  ioiunction. 

/on.  leu-ATr.  B.  Lloyd — The  statute  law  In 
this  country,  5  G.  2,  c.  4,  puts  the  case  of  judg- 
ments against  executors  on  a  diiferent  footing  from 
what  they  are  in  Ei^land  i  for  such  judgments  in 
this  oowitry  are  fai  mat  only  idtlatwy,  until  an  in- 
quiry is  lield  under  that  statute  before  the  sheriff, 
and  no  eKoentimi  can  be  taken  out  against  the  exe- 
cutor until  the  sheriff  returns  a  devaetmiit,  which 
be  cannot  do  if  there  are  anv  assets,  whereas  in 
England  the  plaintiff  himself  merely  suggests  a 
dewutamt;  so  that  this  Court,  by  stopping  that 
inquiry  of  wfaidi  notice  has  been  given,  but  has  not 
yet  commmoed,  can  prevent  the  judgment  from 
being  rendered  final  against  the  executor.  &an 
V.  BaUMn,  (1  Hog.  196»  YeOrA  B.  Ex.  Pr.  S94.) 


April  17h— In  this  case,  Us  HoMwr,  iftn 
ferring  to  the  cases  of  Clarke  v.  Lord  OtmuL 
Rouee  v.  Jone§,  (1  Ph.  462,  and  also  I  VvSa 
and  the  statute,  5  Geo.  %  e.  5,  s.  8^  idd  be  coJ. 
dered  be  wasjnstMed,  en  the  anthvl^  «f 
V.  Lord  Ormmd,  in  grantii^  the  ii^ondiin,  ad 
made  the  followii^  order^— **Behs•MtetlKl^ 
straining  part  of  said  notice)  »d  tiie  laid  0.  Ao. 
cfainleck  having  bad  notice  m  the  ]8Ui  of 

lS48,of  the  decree  to  Moooot  in  this  eaMe,be8^ 
date  the  15th  of  Fefanian,  1840,  and  hifiD»tdin 
proceedings  agaiaat  the  itefaBdaal,  the  Eigb  Hot. 
H.  P.  L;  Corry.  and  marhedjttdgaNM^de&«lL 
and  issued  the  JL  Jm.  against  the  goods  efSoainft. 
Earl  of  Buhnore,  deceased,  after  aotioe  «t  «ii 
decree  let  said  D«nM  Auehinjesk,  JM^  to 
defendant  the  ooate  of  this  notion,  vbatu^hs.* 

MVSFBT  V.  BAUR^/VIk  87. 

Procffc*-— PmfticfMis  of  fftmisinifj. 
The  bill  in  this  cause  was  filed  to  ruse  the  Mg|,| 
of  a  judgment,  obtained,  as  of  Hichadaas  Tea, 
1832,  against  Miehod  Balfe  thaeldsivad  NitM 
Balfe  the  younger,  aad  fbr  as  adsririnmiM  if 
their  real  and  personal  «otate8  ranectivdr. 

Mr.Hughee,  Q.C.  with  Umjrr.^ta«y.<}.C..gn4 
fOT  the  production  of  various  title  deeds  ud  bal* 
settlements,  admitted  by  the  answer  «f  the  dcftgd- 
ant  James  Balfe  to  be  In  the  poMemm  rfks 
solicitor.— No  objection  was  made  in  the  tsmto 
their  production. 

Mr.  Lamieee  resisted  the  motimi  ii  |»  mm  ^ 
the  deeds,  on  the  ground  that  the  Mndatt  «« 
only  expectant  teaaat  for  lifia,  aad  ^MaBtm 
B  minor,  the  party  in  wJaom  wastiielntmudci. 
tate  of  inheritance,  was  not  before  the  CqqA;  nd 
cited  Giover  v.  BmU,  (2  PhL  464.) 

Mastu  of  the  iloLu.— .This  ponteemdii 
Dunda*  V.  Biai^,  (9  Ir.  Eq.640,  R.;&C.llir. 
£q.  260,  a)  where  I  deeilM,  ia  a  nft  ifai. 
ing  the  inheritaaee,  that  in  thtabssaossftlM  mat 
tenant  in  tail*  I  eoold  aot,  «o  the  adsMnni  of  ikt 
t«iaot  fiv  li(^  wder  the  produatioo  of  t 
settlem«iu  The  case  subsequently  went  hdm 
the  Chancellor,  and  he  ordered  its  prodiMlioi. 
Sitting  here,  I  am  bound  by  that  dedstoa,  thtie^ 
I  adhere  to  the  view  I  expressed  in  mj  judgont 
in  that  case,  which,  1  think,  la  in  sccokUdm 
English  decisions  and  plain  principles  of  jaaiee. 

LiaosAT  «.  Lekdsat. — Mardi  IS. 
Bill  stated,  tAot  m  1838^  J,  W,  made  a  m%  iM 
w  1845  he  made  amother  wili^  M  h 
Jorwr  was  revoked— thai  m  1646  tit  mmi 
wiUwasdestroved,6ythedirectiamtfimdJ.W, 
and  M  1848,  X  W.  died  MtsiMi^  md  fkoM, 
as  heir-at-kno,  entered  ieUopomismifdlm 
fwrfsstote^  tmd  prt^ed  that  ^  ttUmti^At 
wHnestes  to  the  will  ^1845^  tMid  ef  it  ftno* 
who  destroyed  Mm%  might  he  perpetmki  Pin, 
that  there  were  tenants  in  peesessitm  i^imttf 
the  real  estate  who  had  mot  paid  nat  lo,  or 
acknowledged  plaintig^  and  Ae  melkn  is  rfi^ 
amid  be  immediaMu  tried  ky  adm  at  he 
against  same.  Held,  that  the  piee  dmMk 
allowed. 
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The  bill  in  thb  cms  stated,  tint  John  Lindsay 
being*  in  tba  year  1888  and  natil  his  death,  teiaad 
in  fee  of  tiie  boose  and  deaesne  of  Laugbry,  die 
tnaoor  of  I^ntoy,  and  oAer  estates  in  the  oounty 
Tyrone,  m  tbe  ^  day  <tf  April,  18S8,  m&de  his 
vill,  and  tberal^,  after  soau  specnflo  l^ades,  d»- 
vissd  to  fats  wife  and  bar  befn  all  the  lands  of 
vhieh  he  abould  die  possessed,  siUiject  to  the  pay- 
ment of  faia  just  debts,  and  he  anKaoted  his  said 
«ife  eueotriz  tbsfeaC— that  on  the  6lh  of  .Decem- 
ber, I845h  said  Jbha  Uadsi^  asade  mother  will, 
wbsnfay  he  daniBed  to  Ut  mide,  F.  Uadsay,  all 
bit  artatei^  reiaaiailar  to  his  son,  atdigeefc  to  osrtain 
legadet^  ud,  uwogst,  otfaera,  £700  per  ammm  to 
his  wife,  ae  already  pranded  for  hot  jointare,  and 
appointed  n  person  named  John  White  oxecutor 
thereof.   The  bill  then  stated,  that  siiid4a8tmen- 
tioofld  will  was  all  in  the  hand-writing  o£  the  said 
Jobn  Lindsay,  and  was  read  by  him  before  its  exe- 
cution, and  his  signature  thereto  was  acknow- 
ledged by  faim  in  the  presence  of  two  witnesses, 
John  Church,  oi^  8us^  and  William  Maoan,  who 
attested  saaae,  by  the  desire  of  the  said  John 
Lindn^ — thiU  some  time  after  s^d  will  was  exe- 
cuted. It  waa  delivered  by  said  J.  Lindsay  to  said 
John  Whit^  the  executor  named  therein,  to  be  kept 
hf  ibBf  who  several  times  read  sam^  and  ^ich 
remained  in  his  mAs  pomewlon — tint  said  J.  Lind- 
Bsy,  on  tile  1st  of  April,  1846,  came  into  the  nom 
oi  the  said  John  Whiter  and,  after  same  conversa- 
tion aboot  some  of  the  beqoesls  In  raid  will,  in 
which  said  Jobn  Lindsay  expressed  an  intention  of 
altering  same,  or  making  a  new  will,  said  John 
White,  in  the  presence  of  the  said  J.  Lindsay,  and 
by  his  diraetkn,  destroyed  said  will  in  the  fire — 
that  tiiis  was  done  with  the  intention  of  revoking 
same — that  after  the  destruction  of  said  will,  said 
J.  White  expressed  a  wish  to  see  J.  Little,  a  soU- 
cttor,  for  tbo  purpose  of  preparing  another  will, 
hut  said  Little  did  not  attflDd--4kat  J.  Lindsay 
died  on  the  7th  of  Angmt,  1646»  sdxed  in  fee  of 
said  BUUMH^  laad%      witbout  having  made  aay 
other  will,  and  without  having  re-«ueuted  said 
wiUof  tiia  Srd  of  April,  18861  whereby  be  died 
iatestatfr— that  aaid  J.  Undany  had  00  issn^  and 
Us  fether  diad  hi  the  lifetime  of  aaid  J.  Lindsay, 
and  plaioti^  aa  eldest  brother  of  his  fetber,  was 
heir-st-taw  of  said  J*  Lindsay,  and  entitled  to  all 
(he  estates  of  which  he  died  seised— that  shortljr 
after  the  death  of  said  J.  Undsay,  plaintiff  entered 
ioto  posAssion  of  said  honse  and  demesne,  and  of 
tlie  other  real  estates  of  which  J.  Lindsay  died 
Ktied,  and  was  then  in  possession  thereof — that 
Harriet  H.  Lindsay,  the  widow  of  said  J.  Lindsay, 
dunsd  aaid  estate,  nndw  the  said  will  of  tiie  9rd 
of  April,  1838.   The  bill — after  alle^ng  several 
pretwces  .by  said  H.  H.  Lindsay,  and  that  she 
icfond  to  try  whether  said  will  of  Ord  of  April, 
1636,  had  been  sevoked  antii  aftee  the  death  of 
the  witnesses  to  the  will  of  Deeember,  1846,  or  of 
the  Bsid  Jolm  WUtOk  who  oonid  alone  prove  the 
contents  of  said  wilU  and  Its  destmetion — prayed, 
that  plafaitiff  migltf  be  at  liberty  to  examine  the 
witnnsei,  with  respect  to  the  execution  and  attes- 
tation of  said  wiU  of  Decembw,  1845,  and  the 
Mnity  of  the  said  J.  Lindsay  at  the  time  of  making 
une,  and  with  rH|ieet  to  the  oootonts  «f  thfi  said 


will,  end  ■  its  subsequent  destruction— thait  thor 
testimony  might  be  perpetoated  and  preserved. 

To  this  bill,  the  defendant  (H.  H.  Lindsay) 
pleaded — That  on  the  death  of  the  said  J.  Undsay, 
on  or  about  the  17th  of  August,  1848,  she  went 
into  possession  of  the  said  manrion-house  and  de- 
mesne, under  the  will  of  said  J.  Lindsay,  bearing 
date  the  3rd  of  April,  1838 — that  she  obtained 
possearion  of  the  title  i^eds  relating  to  sud  estates, 
and  remained  in  possession  of  said,  bouse  and 
demeaiMk  and  title  deedi^  &0.,  qntil  the  27th  of 
October,  1848 — that  on  said  day>  plahitiff  onm^ 
with  sevend  penova,  uid  took  forcible,  possessitm 
of  aaid  hmwB  and  tide  deeds,  and  nnoe  remained 
in  possession  theret^— that  the  remainder  of  the 
real  estate  of  which  said  J.  Lindsay  died  seized, 
were  in  the  possession  of  several  tenants,  some  of 
whom  held  their  lands  by  lease,  and  others  as 
teqants  from  year  to  year — that  all  said  tenants 
pan.  rent — that  said  tenants  have  not  paid  to  plain- 
tiff the  rents  which  accrued  due  since  the  death  of 
said  J.  Lindsay,  nor  have  they  acknowledged 
plaioti^  by  attornment  or  otherwise,  as  entitled  to 
receive  same,  and  therefore  plaintiff  is  not  in  pos- 
session of  all  the  real  estate  of  which  the  aaid 
J.  Lindsay  died  seized.  The  plea  then  spedfied 
the  namea  of  some  of  the  said  tenants,  and  the 
rents  paydUe  by  them  who  nfosed  to  adcaowledge 
plaintiff,  and  prqoeeded  to  state,  that  plaintiff 
could,  by  actiM  at  law  against  aaid  tenant^  forth- 
with try  the.  truth  of  the  several  mattera  in  bill 
stated,  with  respect  to  which  plaintiff  alleged  that 
the  subscribing  witnesses  to  tlie  will  in  bill  men- 
tioned, and  Jobn  White,  were  the  only  witoesses, 
and  oould  thereby  immediately  assert  the  right  of 
plaintiff  to  the  real  estates  of  which  J.  Lindsay 
died  seixad,  and  that  the  court  ought  not  to  perpe- 
tuate tlie  testimony  of  the  said  witnesses,  and  the 
plea  concluded  with  the  usual  averment. 

Mr.Lomg/Mdy  Q.C*,  and  Mr.Dobbt,  for  the  plea. 
—In  order  to  maintain  tlus  bill,  the  plaintiff  must 
shew  that  be  cannot  try  the  validity  of  the  wiU  by 
any  proeeeding  at  law ;  but  it  is  admitted  that  there 
are  aevwal  tenants  who  have  not  paid  rent  to,  or 
acknowledged  the  plaintiff;  therefor^  by  Action  fi>r 
rant  against  them,  this  question  may  be  immo- 
diatdy  tried,  and  testimony  abould  only  be  perpe- 
tuated in  those  oases  where  the  plaintiff  cannot, 
by  any  means,  assert  his  v^hts.  Dew  v.  Clarke 
(1  Sim.  &  St.  108).  The  testimony  -cannot  be  used 
till  after  the  death  of  the  witness,  and  if  he  swear 
fekely,  he  must  go  unpouished,  AagvU  v-  Angt/i 
(1  Sim;  &  St  89). 

Counsel  also  relied  on  Be<^inaUv^mold{l  Vern. 
354),  Parry  v.  ^qgrer*  (ib.  441X  Brmd^  v.  Ord, 
(1  Atk.  671),  Butcher  v.  Butcher  (1  Man.  and  By, 
321),  Kirknum  v.  Amirews  (4  Beav.  558). 

March  IS^^r.F.Fit^enld,  Q^CaadMr.A, 
Bendermm  for  the  bill — The  preservation  of  the 
plaintiff's  ri^t  d^nds  on  the  testimony  of  a 
ni^le  witness;  and  the  objections  made  on  the 
other  side  wonld  apply,  with  equal  faro^  to  every 
biU  to  perpetuate  testimony.  By  not  demurring 
the  defiandant  admita  then  is  a  proper  case  made 
by  the  will,  and  the  facts  stated  in  the  plea  are  not 
aufflcient  to  disentitie  the  plaintiff  to  relief  i  for,  as 
to  the  lands  in  the  popsesaion  of  tiie  plaintiff,  no 
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aetioD  ctin  be  brought ;  berides,  the  plea  does  not 
Mate  that  the  teoanto  refuse  to  pay  rent,  on  the 
ground  that  the  plaintiff's  title  10  invalid,  or  that 
they  acknowledge  the  title  of  the  defendant ;  and 
even  by  each  an  a<ttion,  the  qneatioo  in  dispute 
oould  not  be  dedded.  Counsel  ref«Ted  to  BscA- 
imU  Y.ArMU{l  Ven.  354.  and  Mlt&  £.  P,  last 
ed.324). 

Mr.  Long/Mdt  Q.G,  in  reply,  eontended  that  the 
qDestion  in  dispute  could  be  t^  by  m  action  vi 
trespass  for  mesne  rates,  and  relied  oa  Aflefttr  v> 
Suteher,  (I  Man.&  Ry.S2l.) 

April  17. — The  Ma8T£K  of  ths  RoUiS,  after 
alluung  to  the  form  of  the  pleas,  upon  which  bis 
Honoor  gave  no  opinion,  as  the  question  was  not 
argued,  and  also  to  the  alteraUon  of  the  law  as 
to  the  revocation  of  wills  effected  by  the  late 
statute^  upon  which  there  was  not  any  point  raised, 
said — The  point  in  this  ease  is,  whether  part  of 
the  lands,  being  in  the  hands  of  the  tenants,  who 
have  not  attorned  or  paid  rent,  the  question  can  be 
decided  at  law ;  or  whether  plaintiff  can  sustain  a 
bill  to  perpetuate  teetimony.    His  Honour  then 
alluded  to  the  case  of  Angm  v.  AtigeU  (1  Sim.  and 
St.  p.  69),  where  the  Vioe-ChanoelTor  aaye,  **  The 
juriadiction  which  Courts  <tf  Equity  exardse  to 
porpetuate  testimony  is  open  to  great  objection  j 
first,  it  leads  to  a  trial  on  written  depositions,  which 
is  much  less  favourable  to  the  cause  of  truth  than 
the  viva  voos  exuninadon  of  witnesses,  but,  what 
is  still  more  important,  inasmuch  as  those  written 
depositions  can  never  be  nsed  till  after  the  death 
of  the  witnesses — and  are  not,  indeed,  published 
till  afWr  the  death  of  the  witnesses — it  follows, 
whatever  peijury  may  have  been  oonunittad  in 
those  depositions,  it  must  necessarily  go  unpunished, 
and  this  testimony  has,  therefwe,  this  inflrmity, 
that  it  is  not  given  luder  tiie  sanction  of  the  penal- 
ties which  tM  goieral  polin  of  the  law  impoaea 
np<Hi  the  crime  m  peijory*   It  ie  finr  these  reasons 
that  Courts  of  Eqiuty  do  not  entertain  bills  to  per- 
petoate  testimony  generally,  for  the  purpose  <tf 
being  used  upon  a  mture  occasion,  nnless  whwe  it 
is  absolutely  necessary  to  prevent  a  failure  <^ 
justice.   If  it  be  possible  that  the  matter  in  ques- 
tion can  be  made  the  subject  ijf  immediate  judicial 
bveatigaUon,  no  such  suit  is  entertained."  His 
Honour  said,  that  if  judgment  were  obtained  in  an 
action  B^nst  the  tenant,  it  would  still  be  quea< 
tionable  whethu-  it  would  be  binding  on  the  de- 
fendant, and  alluded  to  tiie  case  of  Imw  v.  Clarke 
(1  Sim.  &  Stu.  IU8),  in  which  it  was  argued,  on 
ttie  part  of  the  plaintiff,  that  there  were  outetand- 
ing  terms  which  prevoited  actions  qjectment 
from  being  brought ;  and  on  the  judgment  in  that 
case,  8b:  J.  Leaoh  saya^  (page  1 U),  "  It  appears  to 
me  tlutt  this  bill  niakea  oot  bo  ease  to  perpetuate 
testimony.   Altiiough  it  were  true  that  tiie  validity 
of  the  will  could  not,  by  reason  of  the  lease,  be 
immediately  tried  by  the  devisees  in  trust,  yet  it 
may  be  immediately  tried  by  an  action  for  rent 
agaiust  the  tenant.   Testimony  can  l>e  perpetuated 
only  where  by  no  means  the  plaintiff  can  presentiy 
assert  his  title  to  the  property.   I  must,  therefore, 
rqect  altogether  tbe  prayer  to  perpetuate  testi- 
mony, and  consider  the  bill  as  if  it  were  not  in- 
serted, and  uut,  therelbrfl^  muUilarioua  on  that 


aocoon  t."  His  Heoov  also  referred  to  PUHoia. 
Evidence,  8  ed.  514,  and  Hard.  47S,  andu^raiaj 
some  doubts,  aa  to  whether  the  jn^meot 
the  tenant  would  be  evidenoe  against  the  dAadsH. 
He  then  s^  there  was  another  grausd  m  nimart 
of  the  plea  stated  by  Mr.  Loogfield,  wUcfa^^H^ 
some  importanott.  After  the  death  of  J.Iia^^ 
tbe  defendant  entered  into  poiaesskn  ef  tbs^M^ 
and  demesne,  and  remUaed  nnia  ^  87ih  gf 
October  i  and  during  that  intervd  ths  plutir 
could  have  brought  an  qbetmsot  agahut  the  d^ 
fendant,  and  tried  tbe  qasetttm  in  tins  bubiw;  ^ 
instead  of  dirii^  so,  tbe  plaintiff  took  fw&kpot. 
session  of  the  premises.  His  Honour  iwl  b  (qq. 
sidered  tliat  a  par^  should  not  he  fnkai  to 
take  advantage  of  his  own  wrong ;  aad,  a  ^ 
the  1st  of  May  ejectments  could  be  hroq^t  ^na 
the  tenants,  and  the  question  tried  at  tbt  aeit 
Assizer  he  van  of  ofdnion  the  pka  Aodd  be^ 
lowed. 

— ^— 

EQUITY  EXCHEQUER. 

DoRCnS  AND  ANOTBKa  V.  DoHRKTT^^nf^ 

Cotutruction  of  JViU —  JVordi  n^cient  to  pan 
legal  titate  in  Mortgaged  PrDpertj. 

A  Ustatrixt  who  died  po$g»teed  0/  a  swr^^i  n 
freehold  hmdMt  t^Ur  recitii^  Aat      mi  fw. 

eeted  ^sever^nmw  of  mom^  teat  Md  aimed 
to  9everalpentm»,aiul  ckai[^  fndnJdmi 
other  loMt,  gave  mmd  devmd  lit  josh  mia  S, 

/).,  and  G.  B.  O.,  vpon  the  aeveraitmtiiluTtm 
mentionedt  and  (^Ur  giving  wenU  piewiieni 
and  ^Mcific  legacu»t  proceeded  thMi  '^Iltaei^ 
the  reeti  retidue,  and  rvmaindar  of  vm^iptrtfi 
of  what  nature  or  kind  soever,  1  magmftmnei 
^ytotheeaidG.H.O^  intnutfarAitldim 
ofWm^O."  Beld,  that  the  uteUKihm 
morfge^^  premiue  paated  toS.D,and  GM.O, 

By  UUfiledtoforedoaekftfl^anor^sgsofartu 
luds  hdd  for  lives  renewidde  for  ev«.  Tk  bIB 
stated  a  mortgi^  beariiw  date  tbe  l4thofFchn>' 
ary,  1886,  whereby  one  Arthbatnot  EnMnoo  cm- 
veyed,  by  way  of  mortgage,  certain  fredwld  hadi 
in  the  county  of  Don^ral,  to  Anne  CoDtniigfauL 
Anne  Cunningham  made  her  will,  bearii^  dioe  the 
4th  of  F^uary,  1647,  in  the  foUowiag  tow- 
**  Wliereas  I  am  possessed  <^  several  bobu  of  smmj 
lent  and  advanoed  to  several  pmons,  and  durgtd 
upon  freehold  and  other  lands.  I  give  ud  dmn 
the  same  unto  Solomon  Dorcu%  and  G.  H.  O'Neill,* 
upon  tbe  several  trusts  therein  raentioiMd ;  loi  iftet 
giving  several  spedfto  and  peeumaiy  kgidai  in- 
eeadad  thus—**  I  leave  all  tbe  rest,  reiida^  ad 
remafaidar  cS  my  pnqierty,  of  what  natnrsasd  lU 
soever,  I  may  die  poaseiaad  of,  to  thtwdCE 
O'NeUI,  in  trust  for  the  obiUren  of  W.  N.  ONdl  f 
and  S.I>orcus«Kl  G.H.O'Neillwaeappoiniria> 
ecutors,  and  proved  the  wUl  aooordiaglj.  The  ml; 
question  in  the  cause  was  whetiier  the  1^  ntan 
in  the  mortgagiid  premises  was  veMd  ads  Ac 
will  in  Dorcus  and  O'Neill,  or  whether  tbthei-u- 
law  of  the  mortgagee  was  a  neeessary  party  to  tbe 
anit. 

Tombe,  Q.C.,  &  Mr,  T,K.Lowry,  for  tbt 
contended  tfaattiie  legal  estate  in  the  ouHtgsged  pre- 
mises, passed  aadertbewiUloponaiiiidOW 


Digitized  by 


Google 


THE  tRISH  JCRIST. 


221 


The  rale  govendur  thle  ease  ia  eorrectly  stated  in 
1st  Jannaii  oa  Wiib,  p.  638.  By  a  dense  fai  gen- 
ertl  tenna  a  trust  estate  will  pass^  unless  a  oontrary 
intcotioa  can  be  colleeted  from  the  terms  of  the 
wiD,  Btwg^vookt  t.  IiuMp,  (8  Vesey>  417.)  so 
where  a  testator  devised  and  bequeathed  ell  his 
BMNoagas,  chattels  real,  ready  money,  securities  for 
Booey*  &e>  ftc*  to  A.  and  their  heirs,  executors 
tad  SBiigns*  it  vm  held  that  the  1^1  estate  in 
aieauHS  mwtgaged  to  the  testator,  in  fee 
patted  to  A.  and  B.,  MtOktr  y.  Thomai^  (6,  Sim, 
115.)  Tethe  aameeffhet  Is  Rtnwnn  v.  Cooper,, 
(6HsiLS71,)  Sioee  late  Wills  act  no  vords  of 
Jifliitslioii  an  nsBussalfj  to  paaa  the  Urn,  and  there- 
fbn  DO  dlMiaetiOD  between  this  oaae  and  those  dted 
oiDbetased«i  Hwose  or  onrisrion  of  tbe  term 
«heinu" 

Bnokst  Q.CL  and  Mr,  Johu,  eontra^ — The  eases 
cited,  only  go  to  this  extent  where  money  and  se- 
curitm  for  money  are  bequeathed,  the  estate  in 
the  mortgaged  premises  pass.  Now  liere  it  is  merely 
B  gift  of  the  money.  [PennefiUker,  B. — There  is 
a  miinifoat  intention  to  veet  the  mon^  in  the  trus- 
tfeifor  Uie  payment  of  the  l^des,  and  why  should 
thecoart  presume  tliat  the  testatrix  made  an  im* 
perfect  disposition,  as  this  would  be,  if  we  are  to 
boU  that  the  1^1  estate  did  not  pass  ?]  [Lgfrovt 
B>—lf  I  recollect  ari^it,  there  is  a  case  of  Martm 
V.  Mamlmt  (8  Bur.  Rep.  969),  where  a  devise 
isortgage  was  held  to  pirn  tbe  estata  in  the  land 
iBotmed.]  Counael  relM  on  Am  dIfM.  Hdtmg 
V.  Kai  (2  Boa.  ft  P.,  N.  C  aU)i  TimewM  r. 
PerMw,  (I  Atk.  109) ;  TVh  v.  ^;wofi,  (S  T.  R. 
659);  Ejc  parte  Morgan,  (8  Vesey,  348) }  Roe  v. 
M  (8  T.  R.  Rep.  118)1  Giittier$  v.  Mo$$, 
(9B.AC.,S87.) 

PiGOT,C.  B^The  court  riionld  endeavour  to 
MMtnietbe  will  with  reference  to  what  was  present 
to  tbe  orind  of  the  testatrix  at  tbe  time  she  made  it. 
it  wsa  passing  in  her  mind  that  she  had  some  firee- 
bold  eMatea,  as  may  be  inferred  from  this  that  she 
eoaplei  the  statement  of  the  money  itself  with  that 
of  tbe  land  on  whidi  it  was  charged.  Looking  at 
the  whole  will,  and  having  reference  to  the  autho. 
rities,  I  tiuak  it  may  be  reaaonabty  intended,  that 
•be  devised  aa  w^  her  estates  in  tbe  mortgaged 
piuahes,  aa  the  mor^pge  itselt 

/lserss,/ftr  jvlamfi^ 

Stamnakd  0.  LoDQE^-ud^rtf  25,  26. 
Wiil—Coiutrueti4m~-J>enae  in  Wiil  daar,  not  cut 

Tbe  bill  was  filed  amoogat  other  purposes  to  carry 
into  effiect  the  trusta  of  the  will  of  the  lata  Robert 
Ijtnnigan.  Having  devised  ao  inereased  jointure 
to  bii  wife,  out  of  certain  portions  of  bis  unsettled 
propaly,  he  likewise  left  her  for  life  Cwo  houses  iu 
Harooort  Street;  af^  lier  death  to  his  nieces, 
subject  to  certain  directions  and  restrictions,  not 
uutaial  to  tbe  principal  question ;  and  after  otiter 
■psdfio  devises  devised  to  Lodge,  the  trustee, 
as  follows : — **  And  as  to  my  said  lands,  not  otliw- 
wise  disposed  of  by  tfaia  my  will,  but  autgect  to  tbe 
aforesud  inereaaed  jointure  in  tmst,  that  tbe  rents 
and  profiu  thereof  shall  be  divided  by  my  said 
trusiee  into  woe  equal  parts  or  shares,  and  om 


share  to  be  given  to  my  sister  Mrs.  Mair  Lsne, 
upon  her  sole  and  separate  receipt,  tntt  irom  the 
control  of  her  husband ;  one  other  share  to  her 
eldest  son  the  Rev.  Ambrose  Lane,  and  one  other 
share  to  her  second  son  Hampden  Lane  ;  but  it  is 
ray  will  that  said  shares  shall  only  contione  to 
said  Mary  Lane,  and  her  sons,  if  then  alive,  to  the 
1st  day  of  May  or  November,  which  shall  first 
happen  after  the  death  of  Robert  Lane,  Esq.,  the 
husband  of  said  Mary  ;  but  that  the  share  to  said 
Hampden  is  in  nowise  to  he  payable  to  him,  unless 
said  Robert  Lan^  his  father,  shall  by  deed  grant 
to  him,  said  Hampden,  an  annuity  or  rent'Oharge 
during  the  life  ftf  him  said  Robert,  payable  ont  of 
that  part  of  Ganlrtown  demised  to  Lalor,  said 
annuity  to  beftw  Ae  fbll  sum  of  £100  a-year,  as 
at  present  paid  to  Mm  by  his  aaid  Hnther,  and  if  not 
so  secured  and  paid,  this  bequest  as  to  his  share  to 
be  null  and  vmd  ;  two  other  shares  to  my  nieces 
Mrs.  Watts,  and  her  sister  A'bigail  Hobart,  the 
widow  of  my  late  friend  Brigade  Migor  Hobart, 
during  their  respective  naturailives ;  and  from  and 
after  their  deaths  respectively,  the  share  of  each 
so  dying,  upon  trust  to  the  use  of  their  respective 
Son  or  sons,  fbr  his  and  their  lives ;  four  other  shares, 
that  is  to  say,  one  each  to  the  four  daughters, 
(Martha,  Rebecca,  Elizabeth,  and  Charlotte)  of  my 
said  brother  John  Lannigan  Stannard,  and  thdr 
aarigns,  dnriog  tlieir  several  and  respective  lives 
only,  and  snlyect  to  said  respective  life  uses  to  said 
respective  persons,  and  to  said  inereaaed  jointorcf," 
The  taatator  devised  tbe  lands  so  divided  into  nine 
parte  to  the  plidntilf  for  life,  remainder  to  his  first  and 
other  sons  In  tall  male,  with  remainders  over  with 
power  to  the  plaintiff,  when  in  possession  of  the 
lands,  of  jointuring  and  leasing.  The  testator  gave 
his  personal  propertytohissaidfournieces,  and  Mary 
Watts,  and  Abigail  Hobart,  in  such  shares  as  his 
wife  should  appoint    The  will  was  without  date. 
The  material  parts  of  the  codicil  were  as  follows : — ■ 
■*  I  further  revoke  the  division  into  nine  parts  of 
the  profite  of  my  lands  commencing  in  page  8,  so 
far  as  Mary  Lane,  Mary  Watts,  and  Abigail  Ho- 
bart. and  thenr  respective  sons  are  to  take  any  parte 
or  shares,  either  in  poesesrion  or  reversion  under 
said  deviae  after  my  death,  or  the  deaths  of  any 
other  peraon,  and  order  said  division  to  stand  as 
to  the  font  remaining  shares  to  the  daushters  of 
my  brother  John  as  therein  mentitmed  and  to  th^ 
brother  Henry  also  for  said  profit  rents  doring 
the  life  of  my  said  wife,  with  surnvorship  to  the 
longest  liver  of  said  6ve  persons,  daring  my  said 
wife's  life ;  and  1  farther  revoke  the  intermediate 
devise  aa  to  Ladyman's  part  of  Gaulstown,  after  a 
f^ure  of  issue  in  R.  R.  Stannard,  and  direct  that 
after  such  failure,  said  part  of  Gaulstown  should 
go  to  Valentine  Lannigan,  as  in  said  will  men- 
tioned.  I  direct  the  residue  of  my  personal  pro- 
perty to  be  dirided  amongst  my  six  nieces,  the  four 
daughters  of  my  brother  John,  and  to  Mrs.  Watts, 
and  to  Mrs.  Hobart,  as  iA  my  will  mentioned,  with 
the  restrictions  herein  contained,  first,  that  no  part 
of  the  three  sums  which,  on  the  S9th  September, 
1832,  I  gave  aa  a  donation  to  aaid  M.  Watte  and 
Mra.  Hobart,  Is  now  or  rinoe  any  part  of  my  aaid 
property."  After  the  death  of  tbe  testator,  the 
trustee  settled  an  Kcoount  with  the'  plaintifi*  and  tlie 
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four  nieoa^und  divided  the  surpltu  sfter  the  widow's 
jointure,  in  fifthsi  to  esch  a  fifth — on  every  future 
occaiioQ  the  pluntiff  refused  to  accept  of  this 
distribution — and  claimed  to  be  enttcled  during  the 
life  of  the  widow  to  5-9ths,  and  to  one-6nh  of 
,4-9tb8,  and  after  her  death  to  the  entire.  The 
niecest  during  life  of  widow,  claimed  8-9tbi^  and 
after  her  death  4-9ths. 

Green,  Q.O,  FUifgemU,  QX!^  Mr,  Bur- 
i-oiyAr,  and  Jfr.  OtUt,  for  the  plaiDtifiU-We 
subrait,  Uiat  by  the  codicil  the  xevofced  flv»<ninthii 
go  to  the  plaintiff,  whoee  estate  is  thus  accelerated, 
and  tliat  the  previous  g^ft  to  the  nieces  is  modified, 
the  estate  for  their  own  lives  given  by  the  will 
being  cut  down  to  an  estate  pour  autre  viit  that  of 
the  widow.  It  was  the  intention  of  the  testator, 
that  the  plaintifi',  who  was  the  otyect  of  his  bounty, 
should  have  his  estate  brought  into  possession  im- 
mediately on  the  death  of  the  widow,  and  not  post- 
poned until  after  the  deaths  of  the  co-devizeesi 
otherwise,  he  might  never  be  able  to  exercise  the 
powers  of  jointiuing  and  leasing  given  by  the  will 
to  him,  only  when  in  possesuon  of  the  estate. 
Admitting  tiie  general  principle,  that  a  clear  gift 
in  ft  will  is  not  to  be  cut  down  by  doubtful  words 
in  a  codidl,  that  principle  is  controlled  by  another, 
that  the  intmdon  of  tbs  testahn:  should  be  effee- 
tuated ;  and  whore  the  fpSl  in  the  will  ia  inooonstent 
with  the  oodidl,  and  an  entirdy  new  diroosition 
by  the  latter*  it  shall  {vevaiL  Zord  BardwuAe  v. 
ZhuglaMt  (7  CL&  Fin.  794})  San^rd  y.  Sandford^ 
( 1  De  Gex  &  Small.  67.)  IPennefather,  £_Ye8, 
where  the  two  instruments  are  perfectly  inconsistent 
and  irrecontnleable,  as  where  an  estate  in  fee  is 
given  by  the  will,  and  for  life  by  the  codicit.] 
There  is  an  inconsistency  in  a  devise  to  A.  for  life 
by  will,  and  to  A.pour  atUre  vii  by  codicil.  The 
testator  had  two  objects  by  the  codicil ;  first,  that 
the  division  of  his  property  should  be  altered,  and, 
secondly,  that  it  should  stand  only  for  the  life  of 
■the  widow — that  upon  her  death  the  residuary  dft> 
visee  should  enter  into  possesrioo  of  the  property, 
with  bXL  its  rights  and  inddrats. 

LoHg/Seld,  Q.C  Waa,  Q,G,  Mr,  Biekey,  and 
Mr,  IvewUm,  for  the  nieces.   It  is  conceded  on  the 
other  nde  tliat  the  will  adndts  of  no  doubt,  and 
that  the  oocUcU  is  obscure.   The  case,  then,  rests 
on  the  settled  rule  of  construction,— where  the  will 
contains  a  clear  gift,  it  is  not  to  be  revoked  by 
doubtful  expressions  in  a  codicil.  (I  Jar.  165.)  The 
testator  knew  how  to  o«e  legal  terms ;  when  he 
wished  to  revoke,  he  expressed  the  intention  dis- 
tinctly ;  but  when  be  comes  to  speak  of  the  share 
to  the  four  nieces,  he  orders  that  to  "«fauul  as  in 
bis  will  meDtionad."    When  he  associates  the  plain- 
tiff with  the  nieces,  he  is  only  dealing  with  the 
revoked  five-ninths ;  they  were  equally  bis  objects 
as  the  plaintiff   During  the  widow's  life^  therq  was 
the  same  moUve  of  increased  bounty  for  both ;  the 
provision  for  lioth  was  snspended  during  her  life ; 
'  at  her  death,  the  nieces  got  tlie  houses,  the  plaintiff 
the  entire  five-ninths.  In  tlie  codicil,  a  new  sentence 
should  b^n  at  the  word,  **  also;**  «  for'*  should  be 
read  *'as  to,"  "as  regards,"  and  it  then  deariy 
appears  that  the  gift  in  the  codicil  is  of  otlwr  pro- 
perty, and  if  so,  the  case  comes  within  soother 
.set^  rule  of  oonstmotioi^  that  the  gift  in  the 
oodidl  was  cumulative^  not  wibstitBtional. 


Breweter,  Q.C,  Geysr,  Q.C.,  aad  Jfr. /W 
for  the  trustee.  ^ 
Georget  Q-C^  and  Mr,  J.  T.  Bt^  fbr  ibi 
heir-at-law. 

PxmnFATHxn,  B. — This  cms  Mood  ow  ^ 
the  purpose  of  oonsidering  the  cmstractkimobt 
pot  upon  the  codicil.   No  one  who  km  iMuj  tta 
case  argued,  and  read  the  docooMKb^  bst  mm 
feel  thai  it  is  a  case  of  difficulty  and  uemaiab, 
We  have  given  it  the  best.attentian  {aeor  ynS 
without,  however,  being  able  to  evenovKtfaedis! 
culty ;  and  the  meiob»  of  the  Coeit  bve  m 
been  able  tQ  «rrivo  «t  the  MsaeoMluiiMiiiodie 
construetiw  of  this  codicil,  my  bretha  Kie^ 
and  1  differing  iu  opinion  from  my  t»olW 
The  will  was  evidently  prepared  with  mtukn' 
and  the  testator,  after  different  specific  deriiM,  ^ 
reeled  the  rest  of  his  property  to  be  Prided  m 
nine  parts  or  shares,  referring  to  the  penou  b? 
name  ;  four  to  go  to  his  nieces,  tlw  daoghtm  of 
his  brother  John,  for  tlieir  lives  re^wctiTdj,  ai 
tenants  in  common  i  the  remsiniog  five  to  &*e  dtf. 
ferent  individuals.   Nothing  material  ariw  »  to 
these  five  shares,  for  it  is  ^yood  doobt  Ik^  nre 
revoked,  and  that  after  the  death  of  the  difin« 
toiants  for  life,  all  the  testator's  pnqiertj  n 
given  to  his  nephew,  Hmry,  for  Hfe^  raunda  le 
his  first  and  t^ber  sons  in  tail  male,  givin|  Inai 
power,  when  in  possession,  of  lessingtodjoiatv. 
ing.   I  mention  this  power  as  it  wu  proied  ia 
argument,  and  it  has  some  inflnenoe  on  the  aiui  of 
my  brother  Lefroy.   There  is  no  pnambie  to  Ha 
codicil — no  redtal  tp  explain  the  views  or  iotaitioi 
of  the  testator.    We  must,  therefor^  eoUeet  fm 
the  words  themselves  its  trne  cca^metioB,  h 
constroing  it,  we  are  bound  not  to       pgr  intro' 
duoa  w(»ds  without  an  absolute  necoritj,  ni  jet 
we  are  bound  to  put  a  oonstmotioo  opon  tta  in. 
strument,  if  not  sltogethw  inseosible.  W«inill 
ag»ed  tbi^  the  first  portion  of  this  oodidl  ii  fm 
from  doobt.   [His  lordship  here  read  the  portiai 
of  the  codidl  alluded  to,  revoking  the  five  Am.] 
This  is  a  dear  revocation  of  the  five  ihini;  Ik 
question  thai  arises,  is  anything  else  mUti  ?  I 
think  there  is  nothing  dse  revoud.   It  ii  remrk- 
able,  that  the  word  ^'only,"  wbioh  wsi  parful; 
l^ible,  bos  been  partially  erased.    Tiie  eodial 
formerly  read  thus : — "  I  order  the  said  diTitkn  to 
stand  only."    If  this  word,  oa/jr,  had  remained,  it 
might  have  struck  the  testator  that  the  shim  id 
remainder  to  his  nephew,  Henry,  might  bemotfd 
also.    If  they  were  only  to  stand  ss  to  Ibethartiio 
his  nieces,  the  inference  might  be,  that  the  fireihars 
might  be  revoked  to  Henry  sJso.  Tbt  totmr 
might  have  struck  out  the  word  tmbf,  u  ifaeviEf 
he  intended  the  word  ttand  to  spply,  oitisif  to 
his  nieces,  but  to  Henry  also.   Tbs  SMon^liMl 
on  the  flodidl  is,  that  the  fonr  shsns  nau 
afibotwl,  and  that  the  revoked  AwmokMi 
stand  for  Heuy  and  Ms  sisters  dari^tbelifeflf 
his  wife,  with  bcneflt  of  snrvivonfaip  ■  to  tboit 
five-ninths  amoogit  them  during  thst  fmii  ito 
the  death  of  the  widow,  the  five  shorn  ts  hU  ii  i» 
Henry.    I  cannot  say  this  opiaioa  it  frti  fron 
donbt,  but  it  is  the  best  t  have  beeD  sfalsufm 
I  would  fiirther  say,  that  if  it  hsd  beat  tbi  tab- 
tor's  iatentioa  to  revabe  the  shsrss  given  to  hs 
nieces  by  the  will,  nothing  wodd  hive  ben  «k 
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easy  than  to  btve  exprtMed  Us  mowing.  He 
appears  «o  bave  beea  perfeol^jr  appriaad  of.  tlw 
HNaning  of  worda  of  rsvoestiaBt 

RkbajuMi  B«— I  h«Te  arrivod  at  a  sinrilar  eon- 
dmoD  vith  tlMt  of  mj  brotber  PeoQetfatber, 
thoa^  Doti  perbaps»  by  the  same  tndn  of  raason- 
iug.  It  H  deari  tbere  is  first  a  ravocation  oS  five 
shsfeii  bot  tbe  testator  limits  tbe  general  obaiacter 
of  revocatioii,  by  directing  that  four  of  the  diviaious 
siiould  **  staDd.*  The  eodicil,  sa  it  was  origionlly, 
directed  that  they  should  "stand  only."  If  that 
were  Mi  the  wora  **  only"  would  be  ioooDsisteot 
witb  what  follows,  as  to  tbe  remaining  Bve-mnths« 
If  H  ware  the  intention  of  the  testator  to  give  the 
distorters  of  his  brother  John  a  share  in  the  re- 
miniag  five^moUiSt  the  wwd  "only*  would  un- 
doebtedly  beinoonsistent  with  the  intenticMO  to  give 
more  thaa  four-unthst  it  is  also  inoDQidsteBt  with 
the  uteiitioD  that  Heniijr  diooU  take  **«athevaD 
BMOtioDedi"  that  expressMw  evidently  applying  only 
to  tbe  finr^nintbs.  It  is  unpi^tant  to  eouiderf 
that  where  the  ^vise  to  his  nieces  is  clear  by  the 
wiilt  it  shonid  not  be  cut  down  by  a  oodicil»  without 
a  dear  evidence  of  such  an  intention.  It  would 
require  dear  and  manifest  evidence  of  intention, 
to  justify  us  ID  withdrawing  the  testator's  bounty. 
Tbe  baUoee  of  evidence  in  the  instrument  is  quite 
thfi  otiier  way.  Tbe  difficult  part  to  construe  u, 
tiiat  with  reference  to  tbe  flvch-ninths.  "  Also  (or 
nid  profiti^  I  ondmtand  to  be  used  to  avoid  re* 
petitiwi  and  to  refer  to  the  revoked  profit  rents 
tbe  oepbew  would  take^  If  the  flTO-nioths  were  re- 
voked i  but  the  nieces  vsre  assodated  with  him 
daring  the  life  tbe  widow,  witb  benefit  of  nir- 
nroc^dning  that  peiaod. 

LanoTf  B^The  prineipl*  on  whkli  tbe  Contt 
ii  bonad  to  act,  is,  not  to  declare  an  inatrument 
void  Hiv  oBQOttainty,  if  we  can  ooMio  to  a  oondunoo 
a>  to  tbe  noeaniog  ot  the  testator  without  insertion, 
traospoaitioai  gr  omission  of  words.  All  tlie  mem- 
ben  of  Um  Court  are  agreed  in  Uie  principle }  in 
the  application  q{  it  they  differ.  Aw^ng  strin- 
geotly  this  rule,  the  coiwlusioa  I  have  finally 
arrived  at  ia^  th^  the  oodicil  takes  away  five-nintlu 
frooi  tbe  parties  th^  were  originally  given  to, 
mtboot  disturtung  the  remainder,  but  accelerating 
it;  and  as  to  the  four-ninthi^  the  codicil  makes  a 
nodificatioa  of  the  beqoest  in  the  will,  reducii^ 
the  niece^  life  interests,  .as  tenants  in  oommon,  to 
jmnt  estatea  fw  the  lifb  of  the  widow,  with  benefit 
of  sorvivorship  during  the  life  of  the  widow.  Tbe 
dset  of  that  is,  that  at  tbe  death  of  the  widow, 
Henry  will  be  at  once  in  tbe  pgasoasioo  of  the 
wbolsk  and  ao  capacitate  himself  to  exerdse  those 
pomn  under  the  will  he  otbawiss  oould  not  It 
iatiu  we  have  no  olue  in  the  codicil,  as  to  what 
the  teatator  meant;  we  must,  therefore,  construe 
it  by  tbe  precise  torms  he  has  made  use  oS,  looking 
St  tbe  provisioBS  of  tbe  will  with  a  reasonable  in- 
tendment that  the  codicil  was  made  on  further 
ooosidwatioa*  It  is  important  to  observe,  that 
00  the  death  of  the  widow  bis  nieces  took  an  in- 
eresse  of  preperty  ;  by  the  will,  his  nephew  Henry 
ooold  perform  pone  of  the  powers  ^ven  him,  tilt 
sfter  tin  emsalion  all  tbe  prerimis  lives.  Was 
that  a  convenient  disposition  ?  We  must  recollect, 
that  Henry  was  to  have  the  ttwans  of  profidipg  fiw 


bis  wife  and  obOdren,  aed  the  teatator  made  the 
codidi  to  ranedy  tUi  iaoonaniaoesk  postponing 
the  exerdse  of  ttose  powers  until  die  several  frag- 
menta  of  tbe  estate  came  by  ninths  into  poasessioo. 

It  is  admitted,  this  oodidl,  ta  the  first  instance,  is 
a  revooation  o£  five-ninths.  The  effisct  tbe  con- 
strnction  by  my  brothers  is^  to  set  up  tlie  devise  of 
these  shares  during  the  life  of  the  widow,  and  as 
to  the  foor>nintbs,  during  the  lives  of  liis  nieces. 
Ttiat  would  be  a  strai^  state  to  leave  his  jwoperty 
in.  I  was  drawn  to  these  considerations  by  the 
observations  of  Mr.  Burroughs,  and  when  it  waa 
presented  to  myimiod  that  the  testatw  bad  a  good 
reason  for  tbe  variation  in  the  dispoeition  of  his 
proper^,  I  changed  from  my  first  impressions.  X 
cannot  insert  words,  nor  can  I  withdraw  the  con- 
nected word,  "  and-also,"  between  tbe  middle  and 
latter  portion  of  the  clause.  I  think  it  mucb  mora 
reoondleable  with  tbe  teatatoi's  inteoUon,  to  sweep 
away  the  foornintli^  and  to  abridge  the  rights  of 
the  nieoes,  in  order  to  rednoe  Henry's  rights  into 
possession.  I  have  arrived  at  this  ooodusion  with 
great  doubt,  in  ooosequeooe  of  the  obscurity  of  tbe 
instrument,  and  tbe  drabts  of  my  brotheis  Peone- 
father  and  Bicbards.* 

•  Tbe  Chier  Baron  waa  absent. 

QUEENS  BENCH.— H11.ART  Terh. 
WBizoir  e.  Walkeb. — Jan.  19. 
Dtmurreti  .  Cbwno«t —  Variance. 

In  covenant  for  i-ent  hif  lessor  agtUntt  lessee,  lie 
deeldraiion  staietty  that  the  tettor  demited  to  the 
lestee  certain  premim^  to  hold  from  the  lit  of 
Ma,y  \B46,  for  seven  years,  **yieldi»gf  during 
the  said  term^  the  yearly  rent  of  £80,  to  be  paid 
on  every  \st  of  November  and  Is/  if  May  in  each 
and  every  year."*  It  then  (tatedj  that  the  leisee 
cooenantea  that  he  would  **from  thnt  to  time, 
during  the  term,  pay  the  mid  rent  on  the  said 
days  and  Hrnee  foresaid"  The  Uttee  ssf  out  the 
ieeue  on  oyer,  and  from  Ike  reddendnm  it  e^ 
peared  that  the fret  half^^*  vent  wat  not  to  be 
payable  tuUU  the  let  if  November,  1847,  "  the 
leesee  having  already  paid  the  yen's  rent  to 
accrue  due  on  ihe  \st  of  May,  1847."  Held, 
(Perrin,  J.,  dissentients.)  on  demurrer  to  tlte 
declaration,  that  the  lease  toas  set  out  in  the  de~ 
daration  according  to  its  legal  constri$ction  and 
operation,  and  that  there  teas  no  variance. 

This  case  came  befiwe  the  ooort  on  a  demurrer  to 
a  dedaration  on  an  aotion  dT  covenant.  The  d»- 
ctaradoD,  wUch  was  filed  on  the  3rd  of  Jonok 
1848,  stated,  that  by  an  indenture  dated  tbe  Utb 
of  April,  1646,  the  plaintiff  demised  to  tbe  de- 
fendant certain  premises^  to  b(dd  tlie  same  from 
tbe  1st  cmT  May,  1846,  for  the  term  of  seven  years, 
**  yielding  and  paying  therefore  and  ttiereout,  yearly 
and  every  year  during  the  said  term,  unto  the  said 
plaintiff,  &C.,  tbe  yearly  rent  or  sum  of  £80,  to  be 
paid  by  regular  h^f-yearly  payments,  00  every  1st 
of  November  and  1st  of  Msy  in  each  and  evn-y 
year."  The  declaration  then  stated,  that  the  de- 
i^dant  covenanted  witb  the  plaintiff  that  be  would 
**  from  time  to  time,  and  at  all  times  thereafter 
during  the  term  thereby  granted,  wdl  and  truly 
pay  to  the  plaintiff  tbe  said  rcawrtd  yearly  rent  or 
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sum  of  £80,  ID  r^nlar  half-yearly  payments  as 
aforesaidf  rm  the  taid  rfe^s  and  timt*  ^wettndT 
The  declaration  then  averred,  that  the  defendant 
vent  into  possession}  and  that  on  the  Ist  of  May, 
1848,  a  sum  of  £40,  being  half  a  year's  rent,  was 
due  and  remained  unpaid,  contrary  to  bis  covenant. 
The  defendant  set  out  the  deed  on  oynv  and  the 
f^ddtndum  was  in  the  following  words—**  Yielding 
ami  paying  therefore  and  tbmout,  yearly  and 
every  year  daring  the  Mid  term,  onto  the  plaintiff, 
the  yearly  rent  or  sum  of  £80,  to  be  paid  by 
regular  half-yearly  paymentsi  on  every  Ist  day  of 
November  and  Ist  day  of  May,  In  each  and  every 
year  daring  die  term  herel^  granted,  l^ujtrat  haif- 
Jf^rlv  payment  ikermf  to  b*  made  on  me  Itt  dty 
of  Not*  1847,  the  «ata  Uaeee  having  alrea^  paid 
Sui  yeai'a  mi  to  ooenw  diu  om  the  Itt  dm  m Meutt 
1847. 

The  defendant  then  demnrred  specially,  and 
(among  other  causes,)  assigned,  that  the  indenture 
was  not  set  forth  according  to  its  legal  effect  and 
(^ration.  To  this  there  was  a  joinder  in  demurrer. 

Bvttt  Q'C^  and  Mackey,  for  the  demorrer.^ — 
There  Is  a  material  variance  between  the  covenant, 
as  stated  in  the  declaration,  and  the  rtddemdmn  in 
the  lease.  The  first  half  yeai's  rent  was  not  to 
be  payable  for  righteen  months  tSUr  the  date  of 
the  lease,  whereas,  from  the  deolonition,  it  would 
appew  that  it  was  payable  in  dx  months  after.  If 
the  lease  was  not  set  oat  in  ej/er,  the  plaintiff  could 
recover,  in  this  declaration,  a  rent  which  the  lease, 
when  set  out,  shews  he  was  not  entitled  to.  The 
lease  is  not,  therefore,  act  oat  according  to  its 
Iraal  import  and  effect  They  cited  Baden  v. 
Flighty  (3  Bing.  N.  C  685})  S,  C  (4  Scott,  412;) 
Paine  v.  £Wt«ry,  (S  Cr.H.ft  Roe.  906})  S,  C 
(6  Tyrw.  1097.) 

J.Clarka  and  Barry  contra, — Even  if  this  were 
a  variance,  it  should  be  assimed  specialty.  [S/acXr- 
bume,  C.  J. — It  is  a  ground  for  general  demurrer-] 
On  the  face  of  the  leaser  tliere  »  a  reservation  of 
the  rent,  as  stated  in  the  declaration.  [Moore,  J. — 
If  the  dedarmtion  bad  gone  on  to  say,  Uiat  the  first 
year's  rent  was  payable  on  tin  1st  of  May,  1847, 
that  would  have  been  a  variance.]  The  half-year^ 
rent  which  we  have  declared  for,  became  due  on 
the  Ist  of  May,  164S.  It  is  anneoessary  to  aver 
what  is  not  materiaL 

BLACKBDans,  C.  J. — I  see  no  variance  in  this 
case,  and  think  the  declaration  sets  out  the  lease 
according  to  its  legal  oonstruction  aud  operaUon. 
The  lease  was  for  a  term  of  seven  years,  and  the 
rent  was  to  be  payable  for  the  entire  of  the  term ; 
but  in  consequence  of  an  agreement  to  appropriate 
in  advance  a  sum  (tf  money  in  payment  of  the  first 
year's  rent,  the  tenant  would  only  have  to  pay  six 
year's  rent  during  the  term.  That  was  a  distinct 
collateral  agreement,  and  in  no  way  controlled  or 
qnalifled  the  terms  of  the  lease.  It  was  to  the  same 
effect,  as  if  the  landlord  had  said  ^  the  tenant, 
**  Yon  have  deporited  a  sum  of  money  in  my  hands, 
and  [  will  apply  it  in  disoha^  of  your  oblOpiUoa." 

Cbahptor,  J. — I  am  of  tlw  same  ofrinion,  and 
see  no  inconsistency  which  can  amount  to  a  variance. 
The  declaration  sets  out  the  lease  in  the  very  terms 
of  the  instrument  It  is  true  that  there  was  to  be 
BO  paymeut  pf  reat,  until  the  advance  which  wu 


made  by  the  tenant  and  depowted  in  the  haitdi  of 
the  landlord,  was  first  applied ;  bat  the  teaut  htd 
expressly  covenanted  tliat  he  would  ps;  on  the 
days  and  years  aforesaid,  during  the  enliro  of  ^ 
term.  There  was  to  be  no  qoaliflestioD  of  fte  eo. 
venant,  but  in  the  mode  of  payment ;  the  laadlonl 
being,  as  It  were,  the  paymaster  fer  the  fint 
years  rent,  and  the  tenant  having  a  ncdptia 
advance.  I  see  no  jnconaiiten^  lMt««ntfaeivo 
things,  and  am  of  opinloa,  if  the  plesder  bd 
stated  that  Ae  covenant  wan  not  to  pty  dDnwtlK 
term,  bat  after  Uie  end  of  the  first  year,  sdMqtrer 
wonM  be  taken  for  a  varianOBb 

PsnnxN,  J. — I  am  ot^nioa  (Wk  fa  ^ 
variance  between  the  covenant,  as  set  ott  ig  the 
declaration,  end  the  agreement  upon  w\aA  tk* 
money  was  lodged.  I  will  confine  mji^  to  ^ 
words  of  the  lease  and  the  wads  (rf  the  wvom.  | 
The  declaration  chaigea  that  the  deffladstt  an^ 
nanted  to  pay  a  half  year's  rent  on  tlw  lit  of  Kft. 
vember,  1 846,  and  on  the  1st  of  May.  1847.  Nat, 
if  a  man  covenants  to  pay  a  sum  of  maej,  \» 
enters  into  an  obUgatloa  to  pay  it ;  bnt  id  tW  ' 
present  case  no  money  waa  to  be  paid  intil  ths  Ir 
of  November,  1847,  the  lessee  bariag  tlmij 
paid  the  year's  rent  to  ecenie  due  on  the  lit  «f 
May,  1847,  as  appean  by  the  leas&  Upon  An 
instrament,  thovfors^  it  is  pbdn  thsttbeliMedii 
not  enter  Into  an  oUigatioa  top^overaphi  | 
sum  of  money  be  had  already  piM.  It  h  aod, 
however,  Aat  he  oovenanted,  not  MnotMuto 
pay.  That  is  to  be  the  legal  opentioa  ud  dht 
of  his  covenant,  but  in  my  jodgnwBt  Ibe  kgi) 
opmtion  of  a  covenant  is,  that  whenapirtoeDim 
bto  it,  he  becomes  boand  by  it,  and  o^ged  to 
pay  the  money  lo  putsnanee  of  that  oofmot  Tbe 
defendant,  in  the  present  case,  says— B«sdk \\sA 
already  paid  this  mon^,  I  did  not  csttnct  lo  pij 
it  over  i^in.  Suppose  the  plaintiff  had  dcdued 
for  the  two  half  yean^  rent,  wUck  btd  bees 
already  paid,  according  to  the  argoment  for  tbe 
plaintiff,  that  would  be  a  proper  deehntiM ;  lod 
upon  a  plea  of  nois  eet  Jhe^mi  bwoaUbsMd 
that  thera  vas  no  VBrianee^  eltbeqgh,  t^nn  Oe 
leaae  b^g  produced,  no  money  wodd  ifpwtD 
be  due;  and  the  result  wonld  b^  tints  vodictftr 
nominal  damages  would  pesa  for  the  pliinti(  m 
the  ground  that  ^e  defendant  most  have  eosmeled 
to  pay  these  gales  of  rent. 

Moore,  J. — When  I  read  the  ptesding  in  die 
case,  I  thought  Uiere  was  a  variance;  tlut  nti^ 
flrst'impression)  but  upon  examining  it  more  ni* 
notely,  I  have  come  to  the  conelusioa,  thil  tlm 
is  no  variance.  The  lease  contains  wtiat  m  tkt 
contract  between  tbe  parties,  and  the  dedntioi 
sets  it  out  literally.  The  rent  ms  to  brptjiUe 
in  each  and  every  year  daring  the  term,  bj  r^nltf 
half-yearly  paymoits,  and  the  defeDdntww 
anted  accordingly  (  that  was  the  oosUMt  A 
o(dlateral  amngeinent  was  entered  iM,  it  tbe 
same  tfane^'by  whddi  a  aom  ot  aMecymtd- 
veneed.  to  be  applied  in  diecharge  of  thw  phi 
that  were  to  aeenie  doe  on  the  1st  of  Nomba^ 
1846,  and  the  Ist  of  May,  1847.  Untmn 
variance  of  the  contract,  and  1  an  thereftn  rf 
opinion  that  the  contnet  is  legally  set  oM  in  (bt 
declaration. 

JJemmntf  eemdii 
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ROLLS  COURT. 
HouustT  ff.  FiTSPATEicK. — April,  18. 
Praetice-^Heeeiver — Replevin. 

Wktn  UmmU  hant  admitted  that  rent  it  due^  and 
paid  Mime  on  aeanmt,  the  Com't  will  make  an 
order  reetraining  them  from  pnteeedingt  in  re- 
pteaO'  Semble,  ^  the  tenant  plead  non  tenuit, 
the  Conrt  teiU  not  inter^n-w, 
Jfr.  W.  Smithy  on  behalf  of  the  reoelver,  moved 
thtt  io/bD  Dagean  and  Patrick  Doggan,  tenants  of 
pan  of  the  lands  over  which  tb«  rec«ver  had  been 
jppoiDtedt  might  be  restraioed  from  proceeding 
in  repleviui  brought  by  them  and  returnable  to  the 
Qaarter  Sesrions,  for  a  distress  made  by  the  re- 
ceiver for  non-payment  of  rent  From  the  affidavit 
of  the  receiver,  it  appeared  that  both  of  the  tenants 
adnitted  that  the  sums  returned  by  the  former  re- 
ceirer  were  due  by  them,  and  the  sum  of  £13  was 
piidbyoDeof  them  oo  account  of  the  Brrear,aDd£lS 
by  the  other.  On  the  ISth  of  February,  1849,  the 
nodver  distrained  for  the  balance^  and  on  the  34th 
replerins  were  issued  returnable  to  the  Coftrt  of 
Qaarter  Sessioi»»  and  whitdi  were  to  be  tried  on 
tfae  21>t  of  April.  There  was  but  one  part  of  the 
leues,  snd  they  had  been  given  to  the  tenants  by 
the  father  of  the  inheritor,  for  the  purpose  of  re- 
giitering  votes.  The  affidavits  further  stated,  that 
ih«  Kceiver  believed  these  replevins  were  issued 
for  the  purpose  of  embamtssiog  him  in  the  dis- 
ehsi^  of  his  duty,  and  without  any  just  reason, 
sod  purposely  to  disqualify  him  to  be  examined  as 
a  witness ;  u)d  under  such  drcunutances,  it  would 
be  difficuh  as  well  as  expensive  to  succeed  in  the 
■ait,  and  the  receiver  was  likely  to  be  defeated 
with  costt  upon  technicalities.  Also,  that  the 
soeoess  of  the  plafaitiff  would  be  injnrioas,  and  have 
a  bad  t0ect  upon  the  othw  tananu,  who  appeared 
to  combine  against  payment  of  rents  to  the  re- 
ceiver ;  and  unless  they  were  restrained  from  pro- 
cesding  in  this  way,  and  by  legal  teebnicalities  de- 
feating the  right  of  the  receiver,  he  would  be 
doable  effectually  to  discha^  his  duty  as  receiver. 

Mastkb  of  the  Rolls. — In  strictness,  the 
notice  given,  which  is  but  four  days,  is  not  suffi- 
cieoL  The  late  Master  of  the  Rolls  considered 
that  the  Court  had  power  to  make  an  order  to  stay 
such  proceedings,  and  in  the  Court  of  Exchequer 
Bimilar  orders  have  been  made.  If  the  plea  had 
been  non  tenuit,  I  do  not  think  the  Court  oufjpht 
to  interfere,  but  where  the  tenants  have  paid  rent, 
1  will  make  the  order. 

L&wsoN,  Petitioner,  Gsifpin,  Respondent. — 
April,  18. 

Practice — Receiver — Poundage — Coete. 

Mr.  Hvrrie  moved  that  the  receiver  might  be 
allowed  his  poundage,  his  accumit  not  having  been 
passed  within  the  time  limited  by  l4dth  General 
Order. 

Master  OF  THE  Rolls. — In  this  case,  I  will, 
under  the  circumstances,  allow  the  receiver  his 
poundage^  but  Will  nut  give  the  costs ;  it  was  not 
necessary  to  have  presented  a  petition. 

'*  Let  the  said  Master  lie  at  liberty,  if  he  shall 


think  fit  in  passing  the  pedtioner'spresent  account, 
to  allow  him  his  poundage,  and  no  role  as  to  the 
costt  of  accounting  ;  and  let  the  receiver  aUde 
his  own  costs  of  this  petition." 

SeUa  Petition  Book,  1^98,  p.  370. 

KnuLWOOD  «.  Llotd. — April  20. 

JPraetiee — Svgipreeeion  of  Depo^^oae, 

The  court  vdU  not  make  an  order  to  evpprest  d^o- 
eitione,  on  the  ground  that  eome  of  the  interroga- 
toriee  v^ich  elicited  the  depoeitione  were  leading, 
unleee  it  be  eheten  loAaf  part  of  the  depotitiona  i» 
an  anewer  to  the  leading  interrogatory,  and  then 
only  eo  mucA  at  ie  an  anewer  to  the  leading 
interrogatory,  tcitl  be  euppreaaed.  That  a  depo- 
titicn  u  not  evidence,  it  an  obfe^ian  Jbr  the 
hearing  not  to  be  taken  by  motion  to  tupprett 
interrogatoriet* 

In  this  case,  a  purchaser  having  made  an  objection 
to  the  title,  on  the  ground  that  there  had  been  no 
evidence  of  the  payment  of  rent  by  any  of  the 
tenants  of  certain  lands;  and  the  plaintiff  in  the 
cause  having  got  liberty  to  examine  witnesses  for 
the  purpose  of  proving  payment  of  rent  by  the 
tenants,  a  certain  book  was  produced  to  a  witness, 
and  he  was  asked,  first,  were  the  entries  in  that 
book  in  his  own,  or  in  any  other  person's  hand-* 
writing  whom  he  knew,  and  if  in  any  other  person's, 
in  whose  ?  He  was  Uien  asked,  were  the  entries 
in  that  book  correct  ? 

Jfr.  Sergeant  O'Brien  moved,  that  the  depositions 
in  answer  to  the  interrogatories  before  given  should 
be  suppressed.  Tlw  question  baa  been  put  in  a 
leading  form ;  whether  the  bodt  was  in  the  hand- 
writing of  the  witness,  was  not  sufficiently  investi- 
gated nefore  the  question  as  to  its  oorreetoess  was 
put.  The  interrogatory  is  manifestly  framed  for 
the  purpose  of  su^esting  the  derired  answer  to 
the  witness,  and  to  apprise  him  of  the  answer  he 
ought  to  make. 

Jfr.  Greeny  contra — The  test  of  a  lead- 
ing interrogatory  is  given  1  PliiL  on  Evidence,  301 ; 
Lincoln  v.  tVright  (4  Bea.  165),  form  of  the  in- 
terrogatory is  ^ven  at  page  168  of  the  same 
report. 

Mr.  A.  Gratfdon  cited  Aylteard  v.  Keam«jf 
(2  Ball  &  B.  463). 

Jfr.  M*Mahon  in  reply. 

Mastbb  of  thg  Rollj. — This  is  an  ai^lieaUon 
which  is  seldom  made,  and  I  do  not  recollect  each 
an  one  siuoe  1  sat  in  this  court.  Aooordiog  to  the 
English  cases,  this  motion  is  not  regularly  bron^ 
forward.  The  course  in  England  is  to  refer  it  to 
the  Master  to  report  which  or  what  part  cS  the 
interrogatories  is  leading,  and  the  de|Kwitions  in 
answer  to  the  leading  interrogatories,  or  the  part 
of  the  deposition  which  is  in  answer  to  the  leading 
interrogatory  is  ordered  to  be  suppressed.  Here 
the  application  is  to  suppress  the  whole  of  several 
depositions ;  and  counsel  does  not  argue  that  more 
than  one  interrogatory  is  leading.  I  shall  nut 
entertain  such  an  application,  that  because  a  few 
lines  in  an  interrogatory  are  leading,  the  whole  of 
several  depositions  is  to  be  suppressed.  Ttie 
'  objection  in  this  case  is  evidently  mistukeii,  it 
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really  being  that  tome  of  the  depoeiticHii  are  not 
•videnoe ;  and  this  is  an  objection  which  should  be 
made  at  the  bearing. 


Kbooh  v.  KKQQH^-April  20. 

Practice — Sidding-$<iiicitor» 

Even  thovgh  a  toliciUrry  who  hat  acted  in  a  cause, 
dtn^atjge  AtflM^  (A«  Court  veUi  not  attow  him 
to  hid. 

This  was  an  application  for  an  order  to  give  liberty 
to  the  plaintiff^s  solicitor  to  bid  for  property  to  be 
sold  under  a  decree  in  this  cause.  The  solicitor 
had  discharged  himself  fur  the  purpose  of  bidding. 

Idr.  Drnujf — Though  the  rule  is  laid  down  strictly 
that  a  solicitor  should  not  bid  without  the  permis- 
Aon  ckT  die  Court,  and  that  on  grounds  of  public 
policy ;  yet  it  seems  there  is  no  objection  that  the 
Court  should  make  an  ordw  in  a  proper  case  for  it. 
l*he  easel  only  go  to  shew  that  it  is  not  permitted 
without  the  order  of  the  Court. 

AprU  23 — Mastee  of  the  Rolls. — The  fact  of 
a  solicitor  discharging  himself  from  the  office,  can- 
not justify  the  Court  in  permitting  him  to  bid,  unless 
upon  the  consent  of  all  parties  to  the  cause  ;  for  if, 
in  general*  he  were  permitted  to  purchase,  he  would 
then  acquire  an  interest  in  depreciating  the  value 
of  the  property  to  be  sold  under  the  court ;  also, 
during  the  progress  of  the  cause,  a  solicitor  has  an 
opportunity  of  becoming  acquainted  with  any  flaw 
in  the  title.  My  present  impression  is,  that  with> 
out  a  consantt  I  ought  not  to  make  this  order. 
Lord  Eldon  considerm  that  the  fact  of  a  solicitor 
discharging  himsdf  does  not  make  any  diffarenoe. 


KxLaoir  anj>  Wifk  v.  Lewis. — May  1 1. 

PracHco—NeHee  to  Rapit*  Pvblwalion. 

Mr.  Bobart  applied  to  the  court  nnd^  the  follow- 
ing drcnnutances.  On  the  4th  instant,  a  notice  of 
motion  had  been  served  in  this  cause  to  respite 
publication  from  the  7th  to  the  iilst  instant.  The 
defendant  offered  to  consent  to  appear  without  ser- 
vice of  subpoena,  so  that  the  cause  would  be  heard 
next  Term,  before  the  motion  could  be  heard. 
The  solicitor  for  the  opposite  party  lodged  with 
the  Examiner  the  certificate  of  the  rule  having 
been  serred,  and  the  Examiner  stated  he  would 
pan  pttblicaUon.  [^Matter  of  the  ReUs. — Where  a 
notice,  nt  motion  to  nsi^te  ptdiUcalion  haa  been 
Mrvadt  it  is  a  very  improper  proceeding  for  any 
solicitor  to  pass  publication,] 

The  Exiuniner  having  iiuormed  lus  Honor  that 
pablioOioD  had  been  nuaed, 

Mastbb  of  Tax  RouA — Poblicidion  ahould 
not  have  been  passed,  and  I  expect  that  such  a 
proceeding  will  not,  in  future,  be  taken  by  any 
solidtor  of  this  court  I  will  hear  the  motion  to 
respite  publication  notwithstanding. 


EQUITY  EXCHEQUER. 
Reillt  e.  Shibl. — AprU  28,  May  5. 
PraeHco — dr^^sateo/ lis  pendens  mdbrdc  1 1 

wuTia  n&  &  1S&  t.  la. 

Jfr.ZsscA  moved  tlut  the  pn^wrofficcnnikW 
directed  to  issue  a  certificate  of  ^  penim,  aiidB> 
the  II  &  12  Vice.  ISO,  s.  12.   There wai 1 4i£. 
culty  as  to  who  was  the  proper  oSieer,  vithin 
meaning  of  the  act 

Per  CuBiAM. — For  the  purposes  of  tlw  piotit 
application,  we  shall  direct  the  Filacsr  to  im  (be 
certificate ;  and  for  future  cases  of  a  MAribi 
we  shall  provide  bj  a  general  order. 

Sou — 7  &  8  me.  e.  90,  s.  10,  eascti,  "ite  ha 
and  after  the  first  dajr  of  November,  ona  thOMui,  m 
hundred,  «nd  forty-four,  no  lit  penJtiu  iImI  tManiid 
a  purchaser  or  mortgi^ee,  wttbouteiprwBatt«teii( 
unless  and  ontil  a  manwandam  or  mianle  ttattU^  ^ 
name  and  the  usual  or  laatJuiowo  pUce  of  ibal^  ai  tW 
title,  trade,  or  profession  of  the  partoa  whoei  wuit 
be  intended  to  be  affected  therebj,  and  tbt  Com 
Equity  and  the  title  of  the  cause  or  infteiullM,  njtki 
di^  when  the  UU  or  infbniMtioo  was  SM,  ikiBWMl 
with  such  oOeer  so  to  bs  wf/ptOaUd  am  sfiwenH. 
fbrthwHh  eater  the  ssne  parHealars  fai  s  boakaiiftn4 
in  alphdw^eal  ordw,  bj  ths  nam*  of  the  jmm  Shu 
estate  ia  intended  to  be  affected  hj  ««eh  Ht  poitu.  ai 
which  book  is  to  be  intituled  "  the  Index  U>LU  Aifaf,* 
and  such  officer  thall  be  entitled  for  every  raefa  ntrj  to  tW 
Bum  of  two  ehUlin^  and  ^zpenoet  and  tlw  pntw* 
herein  before  contained  in  regard  to  the  re^i^iitcfim  ' 
judgments  every  twenty  yeara,  and  the  opmtko  tten^ 
and  the  fee  psyid>le  to  the  oOcer  thereon,  ehill  utodu 
every  case  of  fif  pemdeme  which  ihaU  bi  iH^pM 
under  the  provisions  of  tlus  act." 

The  II  &  19  Vie.  120,  s.  II  ft  It,  wdn  "Tfai 
from  and  after  the  paaalng  of  this  Act,  mcy  Cwt, 
Judge,  Commlarioner,  or  o^ier  persoa  byiAoan)!!. 
cree,  role,  or  order  has  been  or  sball  be  jimnuim 
made,  which,  under  the  said  Act  of  the  tUi^  ad  fovti 
yaara  of  the  reign  of  her  Majesty,  has  the  ftm  ad 
effect  of  a  judgment,  upon  its  being  mede  to  ifftu  tg 
them  or  him  that  such  decree,  role,  or  order  hii  bwn  fifi;  ' 
performed,  eonpliod  with,  or  eatlefled,  lUI  tact  tk 
ftoyer  oOeer  to  trive  a  esrtftteats  thereof  aslrMgriiU 
BSaie  ia  Us  oOee ;  and  tn  ease  aaid  decree,  nk,  ar  ttki, 
oliall  have  l>een  or  sball  be  r^iistered  seder  tbe 
of  the  said  Act  of  the  third  and  fourth  yean  of  Ihiraprf 
her  Majesty,  or  under  the  proTisicos  of  tbt  Hid  naiti 
Act  of  the  seventh  and  eighth  year*  of  tbe  ruga  ttf  W 
Mi^esty,  the  Registrar  ofJudgmeutadiall,^ioiill»led(Ht  ' 
with  him  of  such  certificate,  cause  a  nteaionadn  ttenf  , 
to  be  annexed  or  subeoribed  to  the  eotiy  of  the  B(gittt]rf 
such  decree,  rule,  or  ordor,  speoifyiog  Oereie  thediUif  ' 
such  certificate,  and  shall  tign  sad  aieisisina,  si  | 
absU,  If  required,  cause  a  mlnote  of  the  aatry  of  Mb  b»- 
morandnm  to  be  endorssd  apoo  a  diflieats  of  sad  tafi- 
cate ;  and  In  every  seareh  aiads  la  said  Jadpenl  tta 
after  tbe  entry  of  such  menMnandam,  friwreoa  ttAiunt, 
rule,  or  order  shall  ^^lear,  the  entry  of  sech  mtamabm 
of  satisfketloa  ahall  elao  be  statsd.   And  bi  it  mrtd. 
That  trom  and  after  the  paaaing  of  tUi  Act,  «  jfifaM, 
crown  bond,  or  recognisance,  rule,  decree,  aria,  « 
pendeoa,  shall  be  registwed  by  tbe  eaid  rosWnrof 
nents,  porsaant  to  the  provialoas  of  tbe  nid  ia  ot  tbt 
sersatb  snd  dgbth  yesn  of  the  i^sseat  r^i^  nlta  ud 
ontU  there  ahaU  be  sobaoribsd  to  the  aenamdn  «  »• 
nate  I7  sidd  A«t  reqdred  to  bo  taft  with  sifd  Btpttv,  1 
certificate  of  the  existence  of  the  Judgment,  cnnn  band « 
recognisance,  rale,  decree,  ordCT,  or  Ui  pesdaei,  dtxrAtd 
in  said  memorsndum  or  minute,  iueli  oertitate  u  b* 
dgned  by  the  proper  officer  of  the  ooort  ia  vM 
Judgment,  crown  bond  or  reeogaisaee,  rak  dssM,  erte. 
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QUEEN'S  BENCH. 
K  HonoH  AVD  OTBEBS  v.  BnRNS. — April  28. 

ndt—SMwU  of  LimiUUitmt—S  Sf  4  Wm.  4, 

!7. 

teauaf  tti  MrAmfuJIs  of  an  insolvent  debtor, 
the  year  1828,  <Aa(  fA«  Aocf  been  »  defeated" 
1624  m  a  fmner  ej«^ment  brovght  on  the 
mii  if  Qvree  lessors  of  the  plaintiff,  one 
^  of  whom  was  a  lessor  in  the  present 
tm,  heid,  that  this  toas  no  acknowledgment  of 
twUkimthe  I44h  seeHon  of  the  3^4  Wm.  4, 
!7,  im  any  one  of  the  satd  lessors, 
alio,  ^at  such  statement  did  not  amount  to 
ft  Aan  a  mere  narrative  of  a  past  transaction, 
( KOI  Mt  m  oebMwfw^finmf  of  title  within 
14A  section. 

t — Whether  a  statement  by  an  insolvent  in 
sAsAils  is,  under  «my  dreumstanees,  a  sujl- 
U  adeaowMg^'M^  mf&tn  the  \4th  section. 
mtt  0.  Bermingham  (Flan.  Sf  KeL  556). 

amt  on  the  dtle  for  tbe  lands  of  CloonarcaD, 
)  ooonff  of  Galway.  The  declaration  con- 
I  fbar  demises  that  chiefly  relied  upon  being 
1  the  name  oi  Charles  JjRvis,  in  whom  the 
It  in  a  certain  term  of  years  in  the  lands  in 
kw  was  alleged  to  be  vested.  It  appeared 
by  a  deed  dated  the  12tb  of  February, 
this  property  was  demised  to  one  William 
ii  for  Ute  term  of  500  years,  for  the  purpose 
icmu^  the  re-payment  of  £1,300  to  a  mort- 
.  sod  subject  thereto,  upon  trust,  for  tbe 
r  of  the  inheritance.  Sonic  time  after  the 
ition  of  this  deed,  Kelly,  the  beneficial  owner 
!  property,  granted  a  lease  of  the  same  to  a 
Q  named  Mannion,  at  a  yearly  rent.  The 
•t  00  the  mortgage  debt  haviag  fallen  into 
t,  proceedings  were  talten  in  Chancery  for 
Kovery  of  tbe  aame,  and  a  series  of  receivers 
appoiuled,  to  whom  Mannion,  and  afterwards 
tdow,  paid  rent  up  to  the  ist  of  November, 
Mrs.  Haooion  having  subsequently  become 
toiler,  an  ^ectment  was  brought  qgainst  her 
'  year  182S^  by  leave  of  the  court,  which  con* 
1  three  demises,  one  of  them  being  in  the 
of  William  Davis,  the  personal  representa- 
f  Birch.  In  that  action,  judgment  was  had 
le  plaintiff,  as  of  Trioity  Term,  1823.  An 
«  vras  subsequently  issued,  but  never  exe- 
•  Id  ElosterTerm,  1825,  an  action  for  mesne 
was  commeDced  against  Mrs.  Mannion,  and 
KDt  was  therein  recovered  against  her  for 
'  16a.  4d.,  for  which  sum,  and  the  taxed 
the  ^ectment,  £76  16s.  ad.,  she  was 
tedia  October,  IB27. 

1- Mannion,  thereupon,  on  the  14th  of  March, 
.  filed  her  petition  and  schedule  in  the  Insol- 
Court,  duly  signed  by  herself  and  verified  on 

pendens  shall  har«  Y>wa  entered  or  ohtaiiied ;  and 
^  registrar  of  jmlgments,  upon  the  lodgment 
iatt  toy  aooh  m«maraadniD  or  minute,  shall,  if  re- 
!.  endoTM  upoD  a  duplicate  thereof  a  certiftuaU  of  tbe 
eutand  entry  thereof,  for  wliioh  certificate  oo  fee 
«  faii  to  him  bevoud  the  fee  autUorUed  hv  tbe  aaid 


oatii,  and  was  subsequently  discharged  from  custody 
by  order  of  tbe  court    The  schedule  contained 
the  following  passages: — '*  1823,  Morgan  Rattler, 
lessee  of  Edward  Hobson,  also  of  Ge<n^  Holmes 
Sumner,  and  also  of  William  Davis,  £76  IBs.  Sd. 
ooeta  of  an  ^ectment  in  an  ejectment  causey  in 
which  said  Morgan  Rattler  was  platndffand  myself 
defendant."  "  1824,  or  thereabouta,  the  said  Mor- 
gan Battler,  debt  and  costs,  £108  16s.  4d.  claimed 
for  mesne  rates  of  the  lands  of  Cloonarcan,  in  tbe 
coanty  of  Galway,  together  with  the  costs  of  judg- 
ment and  execution.     "  My  husband  was,  in  his 
life-4ime,  possessed  of  the  lands  of  Cloonarcan,  in 
the  county  of  Galway,  containing  about  forty  acres, 
besides  bog,  under  a  lease  executed  by  Edmund 
Kelly,  &Cn  for  lives  and  years.  After  my  husband'^ 
death,  my  husband  and  myself  continued  in  posses- 
sion.   In  1824,  an  ejectment  on  the  title  wak 
brought  in  tbe  name  of  lessee  Sumner  and  othertf, 
to  which  I  took  defence,  not  knowing  any  title  the 
plaintiff  had.    However,  oo  the  trial  a  mortgage 
was  proved  which  had  been  executed  by  Kelly 
prior  to  hla  making  the  lease  to  my  husband,  and  I 
was  d^iMted."  On  the  face  of  the  balance-sheet 
in  the  front  of  the  schedule  was  this  statement — 
'<  Since  my  husband  died,  my  childr^  and  myself 
resided  on  the  lands  of  Cloonarcan,  in  tiie  county 
of  Galway,  the  produce  of  which  was  barely  snffi-- 
ctent  to  support  us."    Mrs.  Mannion,  after  her  dis- 
charge, continued  in  possesion  of  the  premises  in 
quesUon  until  her  death,  in  1840,  and  she  was  suc- 
ceeded therein  by  tbe  defendant  Burns,  who  had 
married  her  daughter.    No  rent  had  been  paid 
from  1820  down  to  the  bringing  of  the  present 
action  in  Easter  Tenn,  1847.    Charles  Davis,  the 
principal  lessor  of  the  plaintiff,  was  the  adminis- 
trator de  bonis  non  of  W.  Davis,  one  of  the  lessors 
of  the  plaintiff  in  the  ejectment  of  1822,  who  was 
tbe  representaUve  of  Birch,  the  termor  for  five 
hundred  years.   At  the  trial  of  the  cause  at  the 
last  Spring  Assizes  for  the  coanty  of  Galway, 
before  Moor^  J.,  a  draft  of  a  special  verdict  which 
had  been  previously  agreed  t<^  and  signed  by  the 
respective  counsel  on  both  sides,  was  read  in  evi- 
dence on  the  partof  the  plaintiffi   This  net  forth 
the  facts  enumerated  above.   The  jury,  however, 
under  his  lordship's  direction,  found  for  tbe  de- 
fendant, the  learned  Judge  being  of  opinion  that 
the  Statute  of  Limitations  had  sufficiently  barred 
the  claim  of  tbe  lessors  of  the  plaintiff.    On  the 
18th  of  April,  a  conditional  order  was  obtained 
to  set  aside  tbe  verdict  for  defendant,  and  enter 
one  instead  thereof  for  tlie  lessors  of  tbe  plaintiff, 
the  parties  consentuig  that  the  case  should  be 
argued  as  a  special  verdict  on  the  flscts  stated 
inthedraft.  Thepointchiefly reliedonforthelessors 
of  the  plaintiff  was,  that  the  passages  quoted 
ahov^  in  Mrs.  Hannion*s  schedule,  constituted  a 
sufficient  adtnowledgment  of  title  in  them,  within 
the  14th  section  of  the  3  &  4  Wm.  4,  c.  £7,  to 
avwd  the  bar  of  the  statute- 
Cause  was  this  day  shewn  for  the  defendant  by 
Walker,  Q.  C. — The  admissions  in  the  sche* 
dule   amount  to  no  acknowledgment  of  title ; 
Beytagh  on  Limitation,  80,  where  tbe  opinion 
of  L^roy,  B.,  who  tried  a  former  action  of  ejec  t- 
ment between  the  same  parties  in  1844,  is  cited. 
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We  contend,  fint,  that  an  adtnowledgemeot  in  an 
{naolven^fl  schednle  it  not  within  the  Mope  of  the 
act;  and,  secondly,  that  even  though  audi  were 
the  case,  there  i8  here  no  audi  adnuaaion  aa  the  act 
requires.  There  has  been  much  diseusiion,  both  in 
thiscourtand  tbe  Exchequer,  ns  to  whether  anadmis- 
non  in  a  schedule  is  one  within  the  meaning  of  the 
40th  section.  There  is,  however,  one  decision  of 
a  Court  of  Equity  on  ttie  affirmative,  Barrett 
Bermingkam  (Flan,  k  Kel.  566,  per  Sir  M.  O'l^gh- 
len.  M.  R.)  ;  see  also  cases  of  McCarthy  v.  (yBrien 
r2  Ir.  L.  Rep.  67),  and  Dvgdate  v.  Vige  (5  Ir.  L. 
Rep  568),  in  this  court,  where  no  express  decision 
was  given  on  the  prindpal  point.  There  is  a 
narked  difference  between  the  operation  of  the 
40th  and  14th  aectimist  the  latter  requires  the 
admianw  to  be  made  to  tbe  party  himue^  not  to 
hia  agmU  Can  a  statem«it  in  an  insolvent's 
■zhedule  be  considered  as  made  to  a  party  in  tlie 
character  of  a  datmant  of  land?  There  was  no 
i  itenUon  in  the  mind  of  the  insolvent  to  give  any 
new  right  to  the  land,  Greirfell  GirdieMone 
(2  Y.  &.  CoIU  Exchequer,  676) ;  HoUand  v.  Clarke 
(I  Y.  &  Coll.  151).  It  cannot  be  said  that  any 
such  intent  appears  in  the  present  case.  Has  the 
acknowledgment  been  made  to  the  party  entitled  ? 
yBfackhurna^  C.  J. — The  detaining  creditor,  in 
the  present  instance,  was  the  party  entitled.}  But 
here  there  is,  in  fact,  no  acknowledgnwnt.  She 
states  in  her  schedule  that  she  does  not  know  what 
titte  the  plaintiff^  had.  If  the  acknowledgment  is 
good  for  anything,  it  is  ao  with  respect  to  the  title 
of  Kdly,  the  mortgagor;  but  the  ejecbnent  is  by 
tbe  representatives  of  ti»  testator,  who  daima 
paramount  to  Kelly. 

FiU^ibhon,  Q.O,  Mr.  Wttt,  and  Jfr.  AryftvA 
for  tbe  lessors  of  the  plaintiff — it  is  said  In  this 
case,  ^at  the  admissions  in  the  schedule  are 
merely  made  to  tbe  court,  hut  they  were  for  the 
benefit  of  all  parties  intended  to  be  affeoted  by  the 
proceedings.  (See  1  &  2  Geo.  ^  c.  59,  s.  10,  the 
InsolvMit  Act  of  the  day.)  The  acknowledgment 
amounts  to  this,  that  the  representatives  of  William 
Birch  had  right/uUjf  recovered  judgment.  Is  not 
this  a  present  rec(^ition  of  title  ?  {^Blacl^rtu^ 
C.  J. —  This  may  be  a  pretent  ntot^gfiAMm  of 
^ht,  but  not  a  recognition  of  pretent  right,'\ 
[Psrrin,  ■/.— Thu  seems  to  me  to  amount  to 
nothing  more  than  a  narrative  of  fads.  There  are 
four  lessors  of  the  plaintiff  in  the  present  ease.]  If 
we  shew  title  under  one,  1  am  entitled  to  refer  the 
acknowledgment  to  him.  The  recognition  of  the 
lease  admits,  by  implication,  the  title  of  tbe  mort- 
gagee. {CrompUtn,  J, — Your  argument  goes  this 
lebgtb,  that  an  acknowledgment  by  implication  oS 
law  is  sufficient,  whereas  the  statute  appears  to 
contemplate  an  express  acknowledgment.]  No 
predse  form  of  acknowledgment  is  necessary, 
St,  John  V.  Bouf^hton  (9  Sim.  219).  There  is  no 
distinction  between  sections  40  and  1 4,  so  far  as 
tbe  essence  of  tbe  acknowledgment  is  concerned. 
Jncorporatud  Society  v.  Richardt{  1  Dr.  &  War.  290), 
tliere  the  nature  of  the  acknowledgment  required 
by  the  14th  section  of  tbe  statute  is  discussed. 
The  reason  why  the  widow  Mannion  disdainis  pre- 
vious knowledge  of  the  lessor's  title  is  to  exdude 
the  conclusion  of  the  court  that  she  had  taken  a 


▼eutious  defono^  JDoe  Jtm.  Lari  So^ 
Beckett  (4  Q.  B.  «0!>  i 
Mr.  CSmosMOfi,  iorqily. — SeoUj.Nixoi 
and  War.  S8ft)  shews  that  a  pmeat  rigK 
estate  aemwa  from  tbe  time  when  tke 
Limitations  b^ns  to  ran.  Csn  it  beta 
that  an  admission  to-day  that  s  party  pud 
another  in  1820,  amoonta  to  ma  vimrM 
of  present  title.  This  is  a  mere  relitkn  i 
cedent  facts.  HiU  v.  SlameU  (2  1.  k  S] 
per  Burke,  C.  J.,  as  to  what  ahoold  be  ii  li 
of  the  person  making  the  adcnovle^mg^ 
Act  of  Parliament  oontaoplatea  a  prait.i 
a  past  right.  Here  there  is  not  even  biJ 
that  rmtwasdoe  by  the  inoc^venttroa  tka 
her  possesMon  became  toatioais  by  oooar^ 
law,  whidi  was  fran  the  day  of  Uwdasj 
fgectment. 

Blacebubub,  C.  J^TUb  was  sa  ippl 
•et  aride  a  verdict  had  for  tbe  defesdiij 
acticHi,  and  to  enter  one  for  tbe  pltistil^  | 
to  leave  reserved.  Tbe  whole  questioB  w 
the  l^al  effect  of  certain  sUtemcnu  cootii 
schedule  filed  by  an  insolvent  debtor,  ^ 
the  statute,  as  amounting  to  an  admiBdoi 
within  the  14th  section  of  the  3  ft  4  Wm. 
With  respect  to  the  question,  whether  i 
acknowledgment  can,  under  any  drcoDMU 
contained  in  an  msolven^s  schednle,  till 
at  present,  fpves  no  opinion.  [After  ful 
14th  sectimi,  his  Lordship  observed,  tba!  I 
sage  in  the  adiednle  relied  on  was  that  che 
with  the  words.  Mv  hnsband  was,  m  hsl 
possessed  at  tbe  lands  of  CloonncsD,  kj 
objections  have  been  taken  to  tbs 
these  Btatementa  em^lj  vHh  tbe  re^ 
the  atatnte.  The  first  was,  that  thm 
acknowledgment  of  the  title  irf'  any  ooe  i 
eular.  There  are  here  four  lessors  of  the  ^ 
the  name  of  the  party  who  now  seeki  lo» 
self  of  the  acknowledgment  was  sot  ip« 
the  schedule.  In  fact,  tbe  oolypartril 
before  tbe  court  who  was  so  nained,  «» 
Hobson.  It  is  quite  ambiguous  of  v^  *^ 
was  an  acknowledgment.  In  my  opisM^ 
quite  impossible  to  hold  it  to  be  an 
the  title  of  any  persim.  The  other  obH 
more  substantial  in  lu  nature ;  mukIt-  ^ 
b  no  recsognition  of  any  emetwg  titla  Tbi^ 
tion  appean  to  me  a  perfoeily  nN  ff^i 
recognition  wMchthe  statute  oont«npUl»' 
as  when  once  made  by  a  party  in  peaeifm 
actually  and  virtually  vast  in  tbe  panoiU< 
is  made  a  preaent  title.  The  nn^^J 
40th  section  confirms  this  vtew  of  th« 
both  having  precisely  the  asms 
the  recognition  of  a  present  right  rf^n 

Could  it  be  for  a  moment  heU  t^  'J 
sent  recognition  of  a  right  of  «iiU7<    .  \ 
how  remote,  could  confer  a  tillfl 
other  words,  how  oould  an  tekDona>f{ 
1 828  of  a  title  in  1824,  opcurate  ai  ao 
a  present  right  ?    Aooording  to  the 
the  plaintiff  such  a  reoognitioo  ajg 
period  fifty  year*  back,  and  h*"^^^ 
title  eontemporaneooB  %ith  ths  makiBg"<*^ 
ment    What  is  set  forth  ben  luoii*''^ 
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more  than  ttwt  in  18S4  the  party  held  the  pre- 
nisee  nader  »  eertain  lease  which  had  been  evicted 
by  titk  panuoooDt ;  and  thia,  aa  has  been  observed, 
is  merdjr  a  narrative  of  UctM,  and  by  no  means 
Mdi  a  recognition  of  title  aa  is  required  by  the 
BUtat& 

CBAMrroM  and  PsmMM,*  J  ooncorred. 
— ♦ — 

COMMON  PLEAS^Ea8t»  Txbm. 
Tbi  G0aiu>iak8  or  tbs  Poob  or  thc  Castle- 
KiuoH  UmoK  V.  DU.LOII. — Aprilf  28. 

]tnd  amtKHoned  fir  the  pgrfbmutnce  dutw — 
AMSwnment  of  Breache* — Piea  of  non  est  factum 
— Vtrdiet — Viee-guardian*  of  the  Poor. 

A  9irdiet  obtaintd  upon  a  bond  eonditionad  Jot  (Aa 
Miorifaf  thedutiet  of  Poor  Lam  ehrk  wUtnoi 
be  M»t  Mtdls  %pon  the  ground  ihui  no  hrtaAa 
wnv  Mfigned  b«for«  th«  trial. 

The  paid  offieert  appointed  under  25<&  and 
26A  Mcttmt  of  At  lit  ^  Vic.  tf.  56,  AIM  pro- 
periy  nu  under  ike  etufe  of  '*  The  Guar^ne  of 
Poor  of  the  Union." 

This  was  ao  action  in  debt,  tried  before  the 
Lord  Chief  Justice  of  the  CoDimon  Pleas,  ia  the 
sittings  after  last  Hilary  Term.  The  action  was 
brought  upon  a  bond  conditioned  for  the  due  dis- 
clisrge  of  the  duties  of  a  Poor-law  Clerk.  The 
plaiotifi^  declared  as  on  an  ordinary  money-bond. 
There  were  no  common  counts.  The  defendant, 
without  craving  oyer,  pleaded  non  eat  Jhctum ;  and 
ime  baviog  been  taken  jthereon,  the  case  went  to 
trial,  without  anv  breadies  having  been  assigned  by 
the  plaioliffik  Upon  the  plaintiffiT  produdng  and 
|m>ving  the  execution  of  the  bond  at  the  trial* 
Counsel  for  die  defendant  objected  to  tbe  proceed* 
uigs  89  insular,  inasmuch  as  the  bond  produced 
appesred  to  be  conditioned  for  the  due  discharge  of 
an  ofBce,  and  no  breaches  hud  been  assigned  ;  aud 
called  upon  the  judge  to  non-suit  the  plsintifi^  or 
to  direct  a  verdict  for  the  defendant,  upon  the 
following  grounds  r — 1st,  that  no  order  of  the 
Commissioners  to  bring  the  action  was  shewn  ; 
2nd,  that,  upon  the  evidence,  the  plaintiffi  were 
not  entitled  to  maintain  thn  action  ;  (this  objection 
was  founded  on  evidence  adduced  at  the  trial,  to 
the  effect  that  the  Guardians  had  long  since  ceased 
to  set,  and  that  the  present  Board  consisted  of 
Vice-giurdiana  appointed  under  tbe  1  ft  S  Vic.  c. 
56,  a.  27  i)  Srdi  that  no  breaches  were  assigned. 
Tbe  learned  judge,  however,  declined  to  stop  the 
case,  but  reserved  the  pt^nta,  with  leave  to  the  de- 
fcodiDt  to  apply  to  the  Court  above  in  case  of  a 
vsnliet  against  him. 

Verdict  for  the  Plaintiff*. 

Mr.  Meagher,  having  on  a  former  day  obtained 
a  conditional  order,  "  that  the  verdict  had  for  the 
plaintl%  be  set  aside,  or  that  a  new  trial  be  had, 
or  a  non-suit  entered," 

Jfr.  Armstrongs  Q.Ct  (with  whom  was  Mr. 
Chariee  now  shewed  cause.   The  1st  objec- 

tion 'Uf  that  tbwe  was  no  order  of  the  Commia- 
noners  anthoriiing  the  action.   [Mr.  Meagher  for 

'  Moors,  J.,  was  sbaent  f^om  iUaeM. 


the  defendants  We  give  up  that  objection.! 
Two  others  remaiui  and  tbe  first  to  which  I 
shall  address  myself  k  that  which  relates  to  the 
suggestion  of  breaches.  It  is  assumed  on  the  other 
sid^  that  it  was  necessary  to  assign  breadies  before 
the  trial,  although  the  declaration  was  as  on  a 
common  money-bond,  and  the  plea  thmto  the  ge- 
neral issue.  The  defendant's  course  should  have 
been,  to  crave  oyer^  and  set  out  the  condition  of 
the  bond  in  his  plea,  and  thus  have  compelled  us 
to  assign  breaches  in  our  replication.  But  not 
having  done  so,  and  having  simply  pleaded  non  ett 
fachtnut  the  only  question  in  issue  is,  whether  tbe 
defendant  executed  the  bond,  as  stated  in  the  de- 
claration. In  SneU  v.  SaM,  (4  B.  ft  Ores.  749,) 
Bayley,  J.,  says,  "  If  a  plaintiff  states  the  legal 
effisct  of  a  deed,  the  defendant  has  a  right  to  see  it 
on  oy«r,  and  if  it  varies  from  that  attributed  to  it 
in  the  dadaratiooi  in  order  to  take  advantage  of 
that  variance  be  should  plead  non  eet  JaetMrn, 
without  setting  out  the  deed."*  That  was  the  course 
taken  by  the  defendant  herci  and  if  he  was  onb- 
sciou8(  as  he  most  have  bea)>  that  he  bed  entered 
into  a  bond  to  the  plaintifh>  the  only  defence  raiaed 
by  the  plea  is  that  of  a  variance.  I  can  find  no 
case  which  decides,  that,  upon  such  an  issue  being 
joined,  it  becomes  necessary  to  assign  breadies 
before  the  trial.  In  D'Aranda  v.  Houttonf  (6 
Car.  &  Payne,  511,)  Aldersou,  B.,  certainly  ei- 
presses  some  doubts  upon  the  subject.  He  there 
says — ('  Tbe  grave  question  will  be,  whether  this 
trial  will  not  be  thrown  away,  as  they  have  not 
aasigned  breaches  under  the  statute  8  ft  9  W.  % 
c.  1 1."  And  again — "  I  have  great  doubts  wheUier 
some  application  may  not  be  made  to  tbe  Court 
next  term."  But  1  have  looked  with  care  to  see 
whether  such  appUcatton  waa  ever  in  fact  made  t 
and  I  have  not  been  able  to  find  any  report  it. 
The  only  authority  which  I  can  find  Is  that  of  Mr. 
Sergeant  Williams,  who  has  a  very  elaborate  note 
upon  the  subject  (1  Saund.  58,  a,  5th  Ed.)  to  the 
case  of  GainHhrd  v.  Griffith,  he  says,  With  res- 
pect to  the  pleading  upon  this  statute  (8  &  9  Wm. 
3,  c.  II,  Eoglisb,  similar  to  9  Wm.  8,  c.  10,  Ir.) 
the  general  practice  is  to  declare  as  upon  a  common 
bono,  &C.  But  the  best  method  seems  to  be  to 
state  the  condition  of  the  bond  and  tbe  indenture^ 
aud  to  assign  tbe  breaches  in  the  dedaration.  For 
if  tbe  defendant  should  plead  non  eet  Jactum,  tbe 
plaintiff  may  find  some  difficulty  in  proceeding 
under  the  statute  ;  for  it  does  not  seem  dear  whether 
in  that  case  he  is  to  suggest  breaches,  or  to  sue 
out  a  scire  faciat  f  and  he  then  refoe  to  2  Saun- 
dera,  187  a.,  187  b.  He  does  not  say  anything 
more  than  that  "  time  may  be  a  diffionlty  i"  but  in 
the  note  to  wliich  he  refers,  in  3  Sannd.,  to  the  ease 
of  Pobertt  v.  Mariett,  that  doubt  b  removed,  and 
he  treaU  the  case  of  Ethert^  v.  Jackeout  (8  Terra. 
B.  265,)  as  condusive  in  our  favour.  He  there 
says—"  It  does  not  appear  that  this  decision  turned 
at  all  on  the  circumstance  of  the  condition  of  tbe 
bond  having  been  set  out  on  ojfer,  for  the  reasoning 
of  the  Court  seems  to  extend  to  all  cases  where  the 
defendant  pleads  non  ett  Jhctum  to  the  declaration. 
If  the  plaintiff  should  inadverteutly  recover  a 
verdict  on  the  issue  of  non  ett  factum,  without 
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BDteriog  a  MiggMtioa  on  the  the  ndl,  it  may 
be  aaM  wbttber  he  can  do  w  afterward^ 
before  jod^nent?  There  wenH  to  be  no  good 
reason  why  he  should  not,  beeauie  the  object 
and  intent  of  the  statute  is  as  much  answered 
as  if  the  suggestion  had  been  entered  before  the 
verdict  i  and  the  principle  of  the  above  cited  case 
of  Ethtr»tg  v.  Jacktotif  seems  to  warrant  the  en- 
tering of  a  suggestion  at  any  time  bt^a  judgment" 
That  note  has  been  before  the  profession  for  a 
number  of  years,  and  has  frequently  been  cited, 
without  having  ever  been  found  fault  with.  But 
farther,^  even  Jf  we  were  irregular,  we  have-obtained 
a  verdict  which  is  perfectly  good ;  and  the  irregu- 
larity is  no  ground  for  setting  it  aside.  With  re- 
spect to  the  second  olyection,  namely,  that  vice* 
guardians  had  been  appcnnted,  and  Uiat,  conse- 
qnmtly,  the  action  being  brought  in  the  name  of 
the  '  *  Guardians  of  the  Poor  of  the  Castlerea 
Union,"  most  &il.  There  are  two  anawera  to  that 
objection : — First,  the  only  issue  hoe  is  mm  nt 
factum  i  and  evidence  of  their  being  paid  guardians 
was  not  to  the  issue,  and,  therefore,  inadmissi- 
ble. But,  supposing  the  evidence  to  have  been 
admissible,  we  still  contend  that  the  action  is 
maintainable  under  the  provisions  of  the  Poor-law 
Act,  1  and  2  Vic  c.  56.  The  25th  and  26th  sec- 
tions provide  for  the  appointment  of  vice-guardians 
to  act  as  guardians  in  certain  cases  ;  and  then  the 
S7th  section  enacts,  that  the  Board  of  Guardians 
for  every  union,  "  including  allpersont  herein-be- 
fore  empowered  to  act  as  guardians'*  shall  be  au- 
tboriied  to  sue  and  be  sued  in  the  name  of  "  The 

Guardians  of  the  Poot  <^  the  Union."  This, 

we  oonceive  to  be  a  oondusive  authority,  enabling 
those  paid  officers  to  sue,  as  here.  {JtuJcMon,  J. — 
It  would  have  been  a  great  omission  if  the  act  had 
not  contuoed  a  provision  of  that  nature.] 

Mr.  FrancU  Meagher^  with  whom  was  Mr. 
Jotaph  Surke,  contra- — There  is  a  very  material 
difference  between  the  English  and  Irish  acts.  The 
objection  is  one  of  importance ;  for  it  is  certainly 
made  in  aid  of  the  objects  of  the  act,  and  to  guard 
the  defendant  against  oppressive  damages.  The 
convenience  of  the  case  is  clearly  with  the  defend- 
ant. [Jackaon  J. — No  doubt  it  would  have  been 
more  convenient  to  assign  breaches ;  but  the  ques- 
tion is,  was  it  necessary  to  do  so.  Ball^  J. — 
However,  the  inoonvenience  is  one  resulting  to  the 
plaintiff  himself ;  it  creates  a  difficulty  in  bis  way, 
as  pointed  out  by  Sei^eant  Williams  iu  his  note.] 
In  l/Aranda  v.  Hou$tont  already  referred  to. 
Baron  Alderson  expresses  vay  serious  doubts ;  and 
that  was  upon  the  construction  of  the  English  Act, 
while  the  Irish  is  much  stronger.  There  are  two 
classes  of  cases  oonteinplated  by  both  acts:  1st. 
where  the  defendant  pleads  an  issuable  plea,  and 
secondly,  where  there  is  judgment  by  default,  or  on 
confession  ;  but  the  Irish  act  (9  Wm.  3,  c  10,  s.  B), 
after  providing  for  the  case  of  an  issuable  plea, 
goes  on  in  these  words,  <*  and  if  it  shall  happen  that 
such  defendant  or  defendants  <&aU  not  pUad  to  the 
sfSMf,  but  judgment  shall  be  given  against  tumor 
them,  toe  audi  plaintiff  or  plaintiffs  upon  demurrer 
or  by  nihU  dicitt  ^  i  then,  and  in  such  case,  it 
shall  be  lawful  to,  and  for  such  plaintiff  or  plaintiffs 


to  anggeat  upon  the  roU,  ftc."  The  Englji^  m 
nwreW  saya,  "And  if  judgment  U  be  mmim 
the  plaintiff  on  a  demurrer,  or  by  wahm^vt^ 
hildicitirc-**'  it  does  not  eontaitt  the  wotda,  if  tbe 
de£eaAstit  Ml  not  plead  to  the  inue.  No«Bnl« 
your  Lordships  will  fltrilce  apenacroasthaewot^jt 
is  impossible  to  suggest  breaches  in  Irdind,  tftcr 
the  parties  have  pleaded  to  the  isso&  IBdt, 
Are  not  these  words  necessarily  nndentood  m  At 
English  Act?  There  can  be  no  i^ofiH/dKe^ 
where  the  party  has  pleaded  to  the  isRw,  tWecu 
be  no  judgment  on  confession  where  the  idmJI^ 
pleads  an  issuable  plea.  JHs  words  of  ^ 
acts  amount  to  Uie  saiAe  thing.  /acftm,y„Bg^ 
the  acts  profess  to  be  oonveraant  with  tmi  dw* 
of  cases,  namely,  where  the  parties  birepln^ 
and  where  th^  have  noL  Yon  mat  An  Ait 
there  is  smne  subsuntial  diffiagence  heiwm  Uttwt 
acts.]  {SalltJ. — There  is  nothing  MgitiniitiK 
section  in  dther  act.  The  Ea^VA  ut 
authority  to  suggest  breaches  fai  eertiia  em; 
and  yet  we  have  high  authority  in  Engludthu 
there  are  other  cases  in  which  the  nn«  tUng 
may  be  done.  If  that  be  the  lav  in  Eaglinj, 
it  is  just  the  same  in  Ireland.]  There  is  do  cut 
in  England  on  this  subject;  and  no  mhontj 
except  that  of  Sergeant  Williams;  aiid,wbeB^i 
considered  how  frequently  the  dicta  of  even  Ae 
most  eminent  judges  are  erroneous,  the  Court  till 
have  no  difficulty  in  now  ^ving  this  actuefai 
liberal  construction  as  will  protect  ihe  i^kuhn, 
and  not  such  an  interpretation  as  will  uijk  im 
with  the  costs  of  two  trials,  where  the  dunigtt 
assessed  a^inst  him  may  not  be  fort?  ^Mop, 
[Jackeon,  J. — Suppose  we  went  the  full  m^tU 
you,  that  Mr.  Sergeant  Williams'  note  ii  at  mho- 
rity,  you  have  atill  this  difficulty  to  eoaliad  villi, 
that  you  are  trying  to  aet  aside  a  verdict  ■Imd; 
had.  I  do  not  think  you  will  6nd  aoy  cm  io  vhicfa 
a  verdict  had  been  disturbed.  We  do  not  decide 
that  this  proceeding  waa  r^ular ;  we  odI;  wSm 
to  set  aside  the  finding  of  i  jury.]  The  fird 
moment  we  saw  the  bond  at  the  tritl,  tod  hii 
knowledge  that  this  was  the  bond  loed  upon,  n 
objected,  and  called  for  a  nonniuit;  and,  tbeJodgt 
having  refused,  we  now  come  here  still  reljiog  i^ 
the  same  objection.  [^Ball,  y.--Tbe  cue  sf 
Ethertey  v.  Jackton  appears  to  be  a  distinct  utbfr 
rity  for  entering  a  auggestion  on  the  roll  it  uj 
time  bs^rc  judnnent ;  and,  therefini^  aa  uibori^ 
for  what  the  plaintiff  here  proposes  to  do.  amij, 
to  hold  his  verdict,  to  proceed  to  enters  nggeitia 
of  breaches,  and  to  have  judgmoit  afkenrwk 
That  course  removes  any  dimeolty  etuch  uj 
appear  in  this  matter ;  for  we  do  not  sdd  aiatbff 
case  to  those  mentioned  in  the  statute,  vUd  ill 
refer  to  suggestions  a/}«r  judgment,  wkenm  tlx 
present  case  is  before  judgment.]  Tbefntput 
of  the  section  is  that  which  applies  to  aeuiifrf* 
judgment ;  and  in  Eihereey  v.  Jackton,  tk  i^iia- 
tiff  was  in  a  condition  to  comply  with  the  diw 
cooUmed  in  that  first  part,  that  •<  tiKreupoa  it  riull 
and  may  be  lawful  for  the  jury,  notoDljtouM 
such  damages,  &&,  but  also  to  mve  dimign  fa 
such  of  the  said  breaches,"  &c.  There  tht  piiif- 
tiff  entered  a  suggestion  before  ths  iri4  M 
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coBfequentlr,  tfaere  wu  but  one  jury  and  one  ver- 
dict. IBaU,  JL— My  impression  is,  that  this  ease 
fells  under  the  first  part  of  the  section ;  bat  it  is 
not  necessary  to  dedde  that  point.  Jaehson,  J. — 
Tbe  dsoset  ■'thereupon  it  shall  be  lawful,'*  &&,  is 
to  give  power  (o  the  jury  to  assess  damages  on  the 
fo^e»y  which  otherwise  they  could  not.  That  is  to 
tay,  proTided  the  suggestions  were  made  before  the 
trial,  for  otherwise  it  could  not  be  dune;  and, 
theiefore^  when  the  suggestion  hat  not  been  made 


Daniel  D.  Cronln,  and  because  the  said  Thadee 
Wm.  Murphy  was  summoned  to  shew  cause  where- 
fore the  said  H.  M.  Cronin  ought  not  to  have  exe- 
cution against  him,  &a,  instead  of  1>eing  summoned 
to  shew  cause  wherefore  the  said  H.  M.  Cronin,  at 
such  administrator,  ought  not  to  have  execution,  &c. 

General  demurreri  on  ground  that  scire  Jbeiat 
on  such  ajudgment  was  not  maintainable. 

Mr.  Joseph  Reeves  (with  him  Mr.  Leahy, 
for  demurrer^First,  it  does  not  appear  that  the 


betee  the  triaU  as  in  the  present  case,  the  proper  judgment  was  obtained  by  Catherine  Moriarty,  in 
cooiM  will  bc^  to  proceed  by  the  usual  common-  her  representative  capacity.  A  scire  faciee  requires 
Jgv  oetbod  of  a  writ  of  inquiry.]  the  same  particularity  of  averment  as  a  declaration, 

Upon  the  leoood  qnestioni  ooonsel  fbr  tbe  de-  and  is  open  to  the  same  ofcjjectiona  on  demurrer.' 
feadiBt  ooDteoded,  that  the  words  of  the  S7th  aeo- ;  Several  cases  dedde,  that  in  declarations  by  an 
tiiKi  of  the  Poor  I^w  Act,  "  All  perMHH  faerrin- '  eneentor,  the  omission  vX  Uie  term  "  as"  is  f^I. 
before  empowered  to  act  as  gnai^ianii''  did  not  Next  objeeti<m  tnnu  on  the  construction  of  tiie 


ipply  to  vtce-gnardians,  whose  duties  are  to  be 
defined  by  the  commissioners. 

Psm  Curiam. — We  think  the  words  of  the  sec- 
tioD  dearly  include  vice- guardians.  Allow  the 
caon  shewn,  but  without  costs,  inasmuch  as  the 
caoe  is  one  of  some  doubt,  and  the  plaintiff  might 
have  set  the  breaches  out  in  his  dedaratiim,  which 
would  have  been  a  very  desirable  course.* 

— ♦ — 

EXCHEQUER  OF  FLEAS — Eabtbe  Tebm. 


statute  7  Wm.  3»  e.  6,  Ir.  Unless  the  present  case 
is  provided  for  by  the  statule*  the  sctrs  jhcias 
cannot  be  maintained  at  common  law.  An  ad- 
ministrator de  bonis  non  could  not  have  a  scire 
Jhcias  upon  a  judgment  obtained  by  the  ori- 
ginal executors  or  administrators,  for  he  comes 
in  paramount  to  the  title,  and  is  no  part; 
thereto,  Snape  v  Norgate,  (Cro.  Car.  167,  S.  C.  1 
Roll,  abridgment,  890,  pi.  3  ;  Sir  Wm.  Jones,  Rep. 
S14;  1,  Williams  on  Executors,  767,  (last  edition), 
if  an  executor  brings  a  sci  fa,  on  a  judgment,  and 
subsequently  dies  intestate,  the  administrator  da 
bonis  non  must  bring  a  Scire  facias,  on  the  original 
judgment,  (2,  Lord  Raymond  1049),  BrantBing  v. 


CSORXN  V.  MUBPHT. — ApU  18,  iO. 
PUaSng — Sdrt  Fadas  hg  Admniitntor. 

^^^tZ^I^T;^^^^^  («        C:476.)    The  Eo^lUh  ankla- 

«isi.*rafof  durante  minore  state ;  a«/rt*  scire  ,  gous  «atu^e  has,  hicewise,  a  for  it 

fad.,  is  sufficient  inform,  though  it  does  not  allies  only  to  judgm«tsritor  verdict.  Comisel 
our  that  ds  dcfmdJt  was  sunLned  to  shew  I  also  cited  Bwarm  on  Sutntee  p.  614. 
cause  why  the  plaintiff,  as  such  adminUtrator,  I  ^  ^  F^,S^^^  ^f* 
siouldn^haneexecutfon,  ^c.  I  J""— ^  ?        «™     ,  * 

&i«ft««byanadmini8trfitor,  upon  ajudgment  f^""*  ""^orV""   ^""^.f"  ^• 

sduKiledaed  to  an  administrat\'i/duranle  mino,  e  \  S'^'T*'  C^'  ^'l  ^  ^^V-^y^Vance  md  another,  v. 


Crania,  late  of,  ftc,  our  debtor,  &c^  upon  the  con- 
feision  and  acknowledgment  of  Thadee  William 
Horphy,  of,  &c^  and  by  consideration  of  the  same 
court,  recovered  against  the  said  defendant,  T.  W. 

as  well  a  certain  debt  of  £1,000,  as  also 
£2.  Ss.,  which  in  said  court  was  adjudged  to  tbe 
•aid  plaintiff  for  his  damages  occddoned  by  detain- 
ing tiwt  debt  whereof  the  said  defendant  was  con- 
Ticted,  as  by  the  records  of  said  court  fully  appears ; 
and  whereas,  at  the  time  of  the  obtaining  the  said 
jndgmrat,  in  form  aforesaid,  tbe  said  Catherine 
Huriarty  was  administratrix  of  the  said  Daniel  D. 
Ctoun,  pending  the  minority  of  Henry  M.  Cronin, 
who  his  since  obtained  bis  full  age  of  twenty-one 
yesny  whereupon  administration  with  the  will  of 
tbe  said  Daniel  D.  Cronin  annexed^  was,  in  due 
fom  of  law,  granted  forth  of,  &C.,  unto  tlie  said 
H.  M.  Cronin,"  &&,  in  tbe  common  form,  and 
eendudes  with  profert  of  the  letters  of  adminis- 
trstion. 

Special  demurrer  to  scire  fycias,  on  the  ground 
that  it  did  not  appear  that  C^itheriae  Moriarty  ob- 
UamA  tbe  jo^^ent,  as  administratrix  of  the  said 


*  Dohartyi  Q.J.,  and  Torrens,  3.,  were  abssot. 


this  Scire fadas  may  be  maintained  independently 
of  the  statute  7  Wm.  3,  c  6.  The  positious  of  an 
administrator  de  hwis  non  is  not  aniJagous  to  tiiat 
of  administrator  cum  testamento  annexe  on  judg- 
ment obtained,by  an  administrator j^rac/snto  mtnorc 
aetate,  as  her&  The  former  comes  in  by  title  par- 
amount, derived  from  the  ordinary,  while  the  latter 
is  tbe  mere  bailee,  and  acts  in  the  name  of  the  in- 
fant administrator.  [Z^e/roy,  B^lt  is  lilte  the 
case  of  an  infant  suing  by  guardian,  when  he  attains 
his  age  he  can  carry  on  the  suit  in  his  own  name.] 
Counsel  also  cited  Williams  on  Exors.,  401 ;  Pan- 

ton  V.  Trueiock,  (2,  Keble,  6,  U,  30;)  .  v. 

Crofi,{l,  Lord  Raymond,  265;  Headley  y,K*Ujf, 
(2,  H.  and  B.  591 ;  Moyles  Entries,  126.) 

The  Court  directed  the  case  to  stand,  that  a 
search  for  precedenta  might  be  made  in  the  office. 

April  20. — Sir  Colman  O'Loghien  stated,  that 
after  a  diligent  search,  only  two  precedents,  Ad-, 
ministratrix  of  DowUiig  v.  Smith,  Ibl2;  Henry 
V.  PhiiUps,  Mich.  1626,  had  been  found  of  a  Scir^ 
Jacias  by  an  administrator,  npon  a  judgment  qb- 
tained  by  administrator,  durante  nunore  ataie,  and 
the  form  of  them  coindded  with  tlie  one  under  conr 
aideration  of  the  Court. 
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PairiiSFATaKBt  B* — The  qiMitioD  ia  this  case  is 
dedded  hj  reference  to  the  course  of  precedents, 
and  those  are  in  favour  of  the  tcin  Jacioi,  in  ila 
present  form.  If  it  were  a  declaration,  the  ave^ 
ment  would  not  be  snffident,  but,  both  in  this 
country  and  England,  the  scire  Jacia$  is  only  for 
the  purpose  of  having  execution  oo  a  judgment 
already  received;  and  the  intendment  must  be  here, 
that  the  judgment  on  which  the  tdre  jkcw  is 
brought  was  recovered  by  the  conuzee  in  her  re- 
preaeutative  capacity.  As  to  the  present  case  not 
coming  within  the  statute  of  7  W.  3,  c.  6,  it  has 
been  held  that  an  administration  durante  minora 
mtaU  is  not  a  general  administration  ;  but  such  an 
administrator  is  a  person  to  whom  administration 
may  be  granted,  as  bailee  in  utum  and  ammodvm 
of  an  infant  executor ;  and  there  is  authority  for 
holding,  that  an  executor  coming  of  age  may  sue 
on  ft  judgment  (Attuned  by  the  administrator  4%^ 
rtmta  mui,  attUt,  Now,  there  ia  no  substantial 
difibrence  betweeu  an  administrator  and  exeoutor 
in  this  respect ;  they  come  within  the  same  reastm 
and  the  same  rule.  There  is  such  a  privity  between 
the  parties,  as  will  enable  the  subsequent  executor 
or  administrator  to  have  execution  on  a  judgment 
recovered  during  the  limited  administration.  It  is 
not  going  too  far  to  bold,  that  this  distinction  was 
present  to  the  mind  of  the  legislature  at  the  time 
of  the  passing  of  7  W.  3,  and  may  account  for 
their  not  having  provided  for  such  a  case  aa  the 
preamt.  JndgmmUjitr  Plamtiffi 


M*KXII>A  V.  ADMlSUTIATORi  OW  HaSTHBTT. — 

Jfoy  1. 

SvbttUuUd  Sgeurity — Action  Jbr  Money  paid. 
When  a  party  gives  a  promiseory  note  in  tubetitu- 
tionjbr  another^  toUch  i$  aasqpted  by  the  holder 
of  the  jSrtt  m  discharge  of  ii^  an  action  for 
monejf  paid for  the  ute  of  the  defendant  if  motn- 


Thia  was  an  action  ca  the  monej.oonnts,  and  on  an 
account  stated  between  the  plaintiff  and  defendant, 
aa  execators  of  a  person  named  ComeVw  Hartnett, 
deceased,  and  had  been  tried  at  the  Summer 
Assises  at  Tralee,  in  1848,  before  Mr.  Jnstioo 
Moore.  The  plaintiff  sought  to  recover  on  the 
count  for  money  paid  for  the  use  of  the  intestate 
Cornelius  Harnett,  under  the  following  circum- 
stances. The  plaintiff  and  intestate — the  former 
aa  surety — made  their  joint  and  several  promissory 
note,  at  three  months,  dated  the  Uth  September, 
1846,  and  delivered  it  to  the  Messrs.  Wyse,  who 
carried  on  the  trade  of  distillers,  at  Cork,  for 
goo(b  supplied  by  them  to  the  intestate.  This 
note  not  being  paid,  the  plaintiff,  iointly  with  his 
son,  passed  a  note  to  the  Mesurs.  Wyse,  on  which 
occasion  the  first  note  was  given  up  to  the  plaintiff. 
The  second  note  was  not  paid  till  after  the  filing 
of  the  plaintiflTs  dedaration  about  a  month  b^re 
the  trial  On  this  evidence,  defbndanfs  oounsel 
objected,  that  the  proof  of  payment  of  mone^ 
before  the  trial,  hot  after  the  filing  of  the  plaintiff^ i 
bill,  and  of  the  service  of  the  plaintiff's  bill  of  par- 
ticulars, in  which  the  action  was  expressly  stated 
to  have  been  1>rought  for  money  paid  for  the  use 
of  the  intesUte,  did  not  support  this  action.  The 


learned  Judge  refused  to  noMidt,  bot  mencd 
leave  for  the  defendant  to  nove  fbr  a  BaB.siDt,  w 
a  verdict  to  be  entered  in  their  fevour.  ThacevM 
a  verdict  for  the  plaintiff. 

Mr.  Senmettf  Q.C.  (with  him  Mr.  LeiAy\  not 
moved  to  set  aside  the  conditional  oider  obtitDal 
by  0*Hea  last  Michaelmas  Term,  pnnuut  to  tW 
leave  received.  They  contended  tluit  the  bni  ii 
this  ease  had  clearly  been  treated  as  monej;  |^ 
relied  upon  Bardajf  v.  Goodt  (3  Eqi,  571), 
nised  and  a<Med  on  by  PoUodi,  C.h^  in 
Maw  ^15  Hee.  ft  W.  444 ;  Ju^ment,  449).  TW 
following  cases  were  also  dted; — Fahiiir.i)»^ 
(8  B.  ft  a  .396) ;  Cuson  v.  Chadiey{9  &t 

Mr.J.D.  FitMfferald,  Q  C,  {witii  )um  JIfr.  Ofi.) 
contra. — Rdied  on  Tayiorr.  B^ginl{6lu^,\^\ 
and  MoMwett  v.  Jamemm  (8  B.  ft  Aid.  M),  y 
inconsistent  with,  and  overruling  fiardqr*.Gig^ 
And  even  anpponog  that  the  aecmd  note  hi  ^ 
taken  as  a  si^»titirted  eeonrity,  tbsre  v«  no  tii' 
dence  ^t  at  the  time  when  this  aotioo  wubrtniiit 
that  it  would  have  been  ever  pudtOrereDjajaat 
demanded. 

FsNHBFATHKB,  B.* — The  quBstioii  M  bf  tb( 
learned  Judge  waa,  whether  the  wooDd  note  vm 
taken  in  substitution  of  the  first  If  so,  m  ibe 
authority  of  Lord  Kenyon  in  Bardmi  i.  Goadi, 
and  the  observations  of  Pollock,  C  B.,  in  Rtm 
V.  Mawt  it  must  be  now  oonsidoed  as  siitM  ki; 
that  if  the  seoond  note  was  so  taken  ia  ndwb- 
tion,  it  was  a  satisfaction  of  the  ori^ud  Ml 
My  brother  Lefroy  and  1  are  of  opinioo,  that  tk 
question  was  funnd  by  the  jury,  and  thst  tbere  tn 
evidence  to  warrant  that  finding.  The  Hewi. 
Wyse  had  both  the  plaintiir  and  the  tatHw  (« 
thdr  security  on  the  first  note ;  that  not  paid, 
the  pkintiff  adn  for  time,  and  gtvas  Ike  mddI 
note,  getting  up  the  first.  The  Hesm.  Wjie,ii. 
stead  of  givii^  up  that  note,  m^t  ksvs  fcejitii 
for  the  purpose,  if  necessary,  of  cnfonng  pig- 
ment against  the  intestate. 

RiCBABDS,  B. — I  think,  in  pdat  of  jaMiee,  ibe 
dedsion  of  my  brethren  the  cwreet  one.  Tbe 
only  doubt  on  my  mind  is,  whether  the  qnettioD  of 
the  second  note  bdi^  taken  in  satisftaioo  d  tbe 
first,  was  left  to  the  jury. 

Came  otUmedmAimt  tail. 


Walskh  v.  CoLUHS^-Jfajs  &. 

Practice — AfidaieU  to  lAa^  wkm 
The  preecribed  form  of  the  common  afiiatit,fir 

changing  the  venue  at  the  inttmnee  of  Ouiijnd- 

ant,  mrntt  be  atnetly  prmmeA. 

Mr.  OwOUrim  moved  on  bebalfof  tbe  drfad- 
ant  to  change  tiie  venue  ftwa  Doblhi  to  Cui  oau 
affidavit  "that  the  plaintiff's  csnss  of  idinrtf 
any,)  in  this  cause,  arose  In  the  Coonly  of  (H 
and  not  in  the  County  of  Dublia  or  dseskn.* 

Mr.  CoUee,  contra.-  The  sffldafh  is  iadMl, 
according  to  the  established  rule  of  tbe  CwL  It 
should  have  proceeded,  **or  elsevbere  out  it  Ik 
County  of  Cork." 

Pes  Curiam. — We  must  refuse  tbiiip|iluituB- 

The  rule  of  the  Court  is  iineqdvocrf^t  

•  Conm  P«nn«flUber,  Uchirds,  sad  Uftsf,  W 
t  8m  aco.  JE«/J^  T.  CorMitfW,  (BLD.taM} 
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EiLLX  V.  JACKBon—Jtm.  island  April  1 7. 

nabill  eAar^ea  tkat  a  d^tndant  it  eomueted 
Aik4prep€uraiion  and  execution  of  certain frau- 
Unt  Imt,  and  Mela  a  dtMcovery  of  the  matters 
to  befrttudtdentt  the  defendant  cannot,  bv 
■a  of  profeMtionai  con/idence,  protect  h^nteff' 
m  the  ducoeerjf, 

UU  in  tUs  oaiwe  was  fled  the  29th  of  Aagiut, 
,  ami  itated  that  by  lenw  of  the  30th  of  Not. 
,  the  premises  called  Mootpelier  Honn,  in  the 
tj  of  Dublin,  were  demised  to  J.  ^ans  at  the 
J  not  of  £150  for  three  1i*es  with  a  ooreoant 
ypatnl  nnewal,  that  all  the  caUte  of  Fyan* 
u  Tested  in  J.  D.  Dnekett,  who,  by  indenture 
!4thof  Marcli,  184l,in  oonrideration  of  £1500, 
led  laid  preaiiace  to  William  Trocke,  one  of 
efendantSt  for  Uie  term  of  three  lives,  and  a 
lant  for  patpMaal  renewal,  subject  to  the  annual 
)f  £125,  to  which  the  original  rent  bsd  been 
«d.  The  bill  then  stated  that  in  the  year  1842, 
was  employed  in  making  certain  buildings 
mprovements  on  said  premises,  and  not  having 
paid  therefor  by  the  defendant,  commenced  an 
1,  and  on  the  12th  of  February,  1848,  obtained 
Tlict,  and  on  the  26th  of  April  1848,  entered 
nent  ia  the  Court  of  Queen's  Bench  for  the  sum 
6  2s.  1 0d.  That  plaintiff  then  issued  a  writ  of 
and  was  about  to  extend  the  interest  of  said 


by  the  said  J.  Graham,  and  at  his  suggestion,  to 
defeat  plaintiflTs  rights,  and  prevent  him  from  re- 
covering the  said  premises  for  payment  of  his  judg- 
ment, and  said  J.  Graham  was  privy  to  and  cogm- 
Eant  of  the  fraud,  and  tliat  previous  to  the  exeeotfon 
of  said  leases,  he  caused  a  case  to  be  prepared,  and 
submitted  to  counsel  to  be  advised  if  said  leases 
would  protect  the  prenises  from  plaintiff's  demand. 
That  said  leases  were  at  a  gross  undervalue,  and  ^ 
consideratimi  waa  never  pdd,  and  wore  really  made 
in  trnst  tar  said  defendant,  W.  Trodce,  and  tbe  bill 
prayed  that  the  said  leases  might  be  dedsred  firau- 
dulent  and  void  as  against  pliUntiff,  and  that  aanw 
might  be  Bet  aaid^  uid  that  the  costs  incurred  by 
plaintiff  by  reason  thweof  might  be  paid  by  the  de- 
fendants, and  particularly  by  J.  Graham,  and  that 
an  injunction  might  be  granted  to  prevent  Robert 
Jackson  or  Wm.  Trocke  from  interfering  with  said 
premises.    The  defendant,  Graham,  pleaded  to  so 
much  of  the  bill  as  regarded  a  discovery  concerning 
said  leases  and  opinion.    That  for  a  Imig  time  pre- 
vious and  down  to  the  time  of  the  preparation  and 
execution  of  said  leases  defendant  was,  and  cootinaed 
to  be,  and  then  was  the  attorney  and  solicitor  of  tbe 
defendant,  W.  Trocke^  and  he  had  not  any  know- 
ledge of,  nor  was  he  conooTied  in  said  matters,  save 
ana  exc^  only  in  his  capacity  aa  anch  attorney  and 
solidtor.   That  he  bad  not  and  never  had  in  hb 
potsoswop,  power  or  custody  any  case,  or  opinion, 
'or  document  relating  to  aaid  matters,  aava  aneh 
eaaas^  and  opinions,  and  writing  fte,  aa  came  to, 
and  were  in  bia  posseaslon  solely  aa  attorney  and 


*e  io  the  said  premises  when  he  disooverwi  that  solicitor  to  the  said  Wm.  Trocke,  and  prayed  judg- 
^VohtainedsaidverdiotiontbeSllstofFebni-  ... 
iM^  mid  William  Troekeeaused  two  leases  to 
fBtered  wUoh  appear  to  bear  date  respectively 
•  utofPebrauT  1846,  being  the  same  day  for 
B  Botiee  of  trial -was  aerved,  and  which  leases 
BT  to  be  made  between  said  William  Trocke, 
sobert  Jaekson,  one  of  the  defendants,  and  step- 
the  aaid  William  Trocke.  That  by  one  of 
"ua>  tbe  said  premises  of  Montpelier  House 
demised  for  two  lives  at  the  rent  of  £120,  and 
»  other  lease  in  oonsiderarion  of  £280,  and  tbe 
7  reat  of  £14;  the  remaining  part  (rf*  said  pre* 
S  called  Montpelier  Cottage,  were  also  demised 
«  wid  R.  Jftdcson  for  two  lives.  That  at  the 
»hen  said  two  leases  purport  to  bear  date,  said 
froeke  was  indebted  to  variooa  persons,  and 
«>t  at  Brussels  in  order  to  avoid  hb  oreditors, 
)w  reaiained  up  to  and  after  the  ISth  of  Feb. 
That  it  appeared  by  the  memorials  of  said 
» that  they  wen  respectively  witnessed  the 
John  Graham,  aa  to  the  eKoeotion  thereof 
7  <WMidanV  W.  Traeke,  and  tfaey  were  r«ris- 
*«  the  af&diivii  of  tbe  said  J.  Graham,  who 
■w»o^  oftheaaid  W.  Trocke  in  the  said  action, 
lift"  Oubliu  on  the  said  1st  of 

the  day  when  aaid  leases  are  made  to 
.«t^  end  said  J.  Graham  so  continued  reeident 
liff!?*''  ^«  lith  of  February,  when 
"Si™"^  Mid  verdict,  and  therefore  it  was 
that  said  J.  Graham  could  have  been  a 


^  «xeoution  of  said  leases  by  the  said 
»"x*e  on  said  Ist  of  February,  but  same  were 
7  nawted  after  plaintiff's  verdict,  in  order  to 
•  usteBUBd.  Mid  leases  were  prepned 


ment  whether  he  ought  to  make  any  furtbw  unwer. 
By  his  answer,  the  defendant  Graham  stated  that 
said  leMes  were  executed  by  said  Wm.  Trbokes  at 
Artane,  in  the  County  of  Dublin,  early  in  Febnuury, 
1846,  and  admitted  that  same  were  prepared  by  him, 
but  stated  they  were  made  in  pnivuauoe  of  contracts 
previously  entered  into;  the  answer  then  dwiied  all 
fraud,  and  submitted  that  tbe  defendant  waa  not 
bound  to  answer  the  7th  interrogatory  as  bang  likely 
to  subject  him  to  penalties,  and  as  the  plaintiff  bad 
not  waived  same  said  bill  was  demnrrable,  and  de- 
fendant craved  the  same  beoeflt  u  if  tbe  olgeetkm 
was  taken  by  demurrer. 

Mr.  Hvgketf  Q.C,  and  Mr,  C^ote,  In  sapport 
of  plea,  relied  on  (1  Dan-  C.  P.  5S70  Vmt  v, 
PcKwy,  (4  Ron.  193;)  Grmmmgk  v.  GaMi,  (1 
M.  &  K.  98i)  Lord  Wakmglmm  v.  Qoodriekt,  (3 
Hare,  122  0  DeMbortmrh  t.  BawUm,  (3  M.  &  L. 
515;)  Sawyer  v.  Bi^ore,  (8  M.  &  K.  578; 
Htrring  v.  Clobarrif,  (i  Fb.  91 ;)  Jomm  v.  Pugh, 
(ibid.  96 ;)  Wood*  v.  Wood*,  (4  Hare,  83;)  Bienk- 
ifiMop  V.  BUnkwtop,  (A  0  Beav.  277,  S.C.  2  Ph.  607.) 

Mr,  Chfi^oHy  Q.U,,  and  Mr.  Burrought,  contra, 
contended  that  the  plea  was  bad  in  form,  not  hav- 
ing been  verified  bv  affidavit.  (Dan.  C.  P.  652-6.) 
Counsel  also  cited  Vetborough  v.  Ratdivs^  (3  My.  & 
Cr.  515;)  Foley  v.  HiU,  (3.  My.  &  Cr.  475 ;)  Knight 
V.  GaU,  (Finch,  259 ;)  GrMROi^A  v.  Gatkeli,  (I  M. 
ft  K.  105;)  Barf  is  v.  Harris,  (3  Harob  450;) 
WaUv.  Stmbbs,  (2  V.  &  B.354) 

Aprilf  17. — In  thia  case,  after  atating  the  faota 
as  abeve^  his  Honour  adverted  to  the  form  of  the 
plea,  which  covered  the  greater  part  of  the  7th  in- 
terrogatory, and  prayed  jud^ent  whether  tlie 
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defendBnt  should  ftniver,  and  stated  he  had  no, 
knowledge  of  the  mattera  aave  in  hi*  ofaaracter  aa 
.attorney,  and  anbmitted  he  was  not  bound  to 
answer,  and  Iht  his  answer  be  made  the  same  ob- 
jectioni  on  diinrent  gronnds.  Upon  this  point,  be 
lefened  to  the  46th  Oeneral  Order  of  1843,  which 
corresponds  to  the  dSth  English  end  Mit.  £.  P. 
6th  £d.  381  i  (6  Bear.  40, 2  Atkyn.  264 1)  where  it 
is  laid  down,  that  although  a  party  may  demur  to 
oue  matter  and  plead  to  another,  be  cannot 
plead  and  demur  to  the  same  matter;  and  in 
Stephens  on  Pleading,  327,  it  appeared  that  a 
similar  rule  prevails  at  law.  His  Honour  then  re- 
ferred to  the  66th  General  Order,  which  provides 
'*  that  DO  deruorrer  or  plea  shall  be  held  bad  and 
overruled  on  argument,  only  becMue  the  answer  of 
defendant  may  extend  to  some  part  of  the  same 
matter  as  may  be  covered  by  such  demurrer  or  plea," 
and  was  of  opinion  that  the  otgeot  of  thai  order 
was  to  get  rid  of  technical  objections^  and  in  Dan. 
C.  P.  761,  it  ia  laid  down,  that  in  all  case*  not 
coming  strictly  witlun  the  term*  i^the  Order,  the 
prinoiplea  stated  by  l4ord  Redesdale,  that  all  the 
diflbrent  defences  must  refor  to  *epanle  and  distinct 
parts  of  the  bill,  still  apply ;  and  consequently 
be  considered  ^e  case  before  him  witliin  the 
rule  stated  by  Lord  Redesdale.  He  was  of  opinion 
also  that  the  plea  was  had  in  substance,  and  re- 
ferred to  the  cases  of  BowU$  v.  Stewtrtt  (1  Sch.  & 
Lef.S27;)  £ircAv.J9cafU««,(lOSim.3320  EudAf 
V.  WiUiauu,  (3  Jon.  &  Lat  I,  Mit.  360 ;  Beames  on 
Pleading,  S3;  Mitf.  28:!,  266 ;  Beamea  on  Plead. 
86;  Mitf.  PI.  8  Ed.  199,  Note;  also  the  case  of 
D$aborovgh  T.  RawUiUt  (3  My.  &  Cr.  616,)  in 
which  Lord  Cottenham,  p^  521,  speaking  of  the 
privilege  of  a  solicitor,  aaya,  "  Both  Bnmwell  v. 
Lmau  and  Grttnough  v.  Gm§luttt  shew  that  the 
.privilege  only  appHe*  to  casea  Id  which  the  dient 
makaa  a  oommiinieation  to  bis  acrfidtor,  with  a  view 
to  obtaining  faia  legal  advice  i  this  is  undoubtedly 
the  lame  ground  upon  which  I  held,  in  Sateytr  v. 
Sickmoret  that  a  solicitor,  wben  examined  as  a 
witness,  was  txHiod  to  produce  letters  communi- 
cated to  him  from  oollateral  quarters,  and  to 
answer  questions,  sedting  information  as  to  matters 
of  fact,  as  distinguished  from  confidential  commu- 
nicatrana."  "  la  Satiyar  v.  BicAmore,  the  question 
arose  as  to  a  solicitCK'  being  bound  to  disclose  the 
circumstances  oeHaia  traosactioos  in  which  he 
had  t>een  concerned  as  solicitor.  I  was  of  opinion, 
that  the  facts  were  not  sufficiently  brought  before 
me  to  shew  that  they  were  privileged,  and  flnding 
it  laid  down  by  tht>  Court  of  King's  Bench,  that 
oommwioatioDS  are  not  privileged  if  coming  from 
any  other  quarter,  but  that  they-  would  be  if  they 
came  from  the  dient,  I  ibuud  that  a  case  might 
exiat  in  which  num;  paper*  in  a  solidtor's  hand* 
would  not  be  privileged."  And  (in  page  624,)  be 
say*  "  The  Court  ta  King's  Bench  said,  that  the 
privilege  was  restricted  to  communications,  whether 
oral  or  written,  fVom  the  client  to  his  attorney,  and 
could  not  extend  to  adverse  proceedings  commu- 
nicated to  him,  as  attorney  in  the  cause,  from  the 
opporite  party,  in  the  disclosure  oS  which  there 
could  be  no  breach  of  oonfidenoe."  His  Honour 
also  referred  to  Peake^  N.  P.,  608, 
and  to  jGrtenoi^  v.  Gatkttt,  <1  M.  &  K.  10%) 


where  Lord  Cottenham  says,  *•  Thv  tbe  vitiMi, 
or  the  defendant  treated  as  audi  sad  called 
di*oover,  most  have  foamed  tbaMtterb  oDMioB 
only  as  solicitor  or  counsel,  snd  in  nooUwr  «!■■ 
if,  therefore,  he  were  a  party,  ind  esjiedally  to  i 
fraud— {and  the  case  may  be  pot,  of  hisbwo^ 
informer  after  being  engaged  in  i  cdui^ictu 
that  Is,  if  he  were  acting  for  himself  thoi^  hj 
might  also  he  employed  for  soother, he  woqI^ikk^ 
protected,"  &C.  lnStanhoper,Nott{i^,fi\^j^K 
a  demurrer,  on  the  ground  that  all  tbe  defndnt't 
knowledge  was  acquired  as  counsel,  vtmanu 
and  the  defendant  was  ordered  to  ami«,  fat 
trust  of  a  counsel  did  not  extend  to  **"  rn^iuMm 
of  deads  or  wills ;  and  ^mhost  v.  ZaOrifl,  im.) 
Hi*  Honour,  mSter  referring  to  Hhf:  Pi, J 
Beameaon  Pleading,  83^  aaid  be  wis  «f*f^^ 
the  plea  must  be  overraled. 

PUWBU.  V,  PowsLL— Jpril  SU 

InftmeHim—CMl  Bm  JDwm 

Where  a  decree  to  account  hu  bee»pmnmniit 
an  adminiitration  wuitf  the  covH  mU  ratnn 
creditors  from  proceeding  on  foot  eM  U 
decreet  obtained  agmngt  the  admmtmrij  u 
far  at  relatea  to  the  attett  of  tin  taMat^  iri, 
the  decree  being  in  the  nalmre  if  a  jit^mai 
de  Iwnis  propriis  of  the  nperier  emb,  lb 
ereditort  wiU  not  he  prevented Jrmpnai&g 
again^  the  adminietr^or  perwtmtihf. 

Before  the  decree  to  account,  seversl  pvtiolingg 
proceeded  i^aiost  Catherine  Powdl,  idrai. 
tratrix  of  Thomas  Powdl,  deceased,  to  utiait  it 
law,  both  in  the  superior  and  Civil  fimCoorti^  Ue 
administnitrix  applied  to  this  court  f«  n  BiBBe> 
tioo  to  re*train  thcae.particafronfinkHpmNi' 
ittg*  at  law,  and  to  order  them  to  eoMimal 
prove  thdr  demand*,  togatbev  with  mdk  nka 
law  aa  were  properly  iDCumd  in  Amid  pmnt* 
ings  at  law,  up  to  the  tiBe  at  which  the  mod 
parties  had  notice  that  dccne  ia  this  osoir  W 
been  pronounced.  Tbe  Assistaot-fiarriiter  hid 
pronouaoed  several  deoreea,  and  Catbnins  Pwd 
having  appealed  therefirom,  on  tbe  bswing  t(  At 
appeals,  Judge  Ball  made  tbe  fcdlowing  ocds'^ 
**  Reverse  the  decree,  witlmo*  prgadioe  to  the 
plaintiff  prooeeding  to  a  new  trid  brfm  tte 
Asuitant-Banrister,  upon  tbe  dvil  biQ  lindj 
-served  in  this  cause,  on  the  tenn*  of  lbs  dcMtf 
bdi^  Uherty  to  esUUiah  credits  as  sguKikt 
phiiBtiff  on  the  trial  of  aoob  dvtt  failH  ■  the  w 
way  aa  she  mi^t  ban  dcM  ^mm  the  trid  limij 
bad  More  the  BarrklBr  oo  tbe  18lh«rOao6v, 
1848,  bat  not  any  credila  wU^  woaU  sot  km 
been  prDperly  ebai^Ua  againat  the  sridfUMif 
on  the  taking  cf  the  aeeouDt  at  the  and  bitl;  ad 
in  the  event  of  tbe.tanni  of  thie  oHm  sol 
complied  with,  the  deeree  to  stand  aftwi  liA- 
ent  co*t0,  and  the  defendant  to  be  it  Umij  to 
appeal  therefrom,  as  if  tin*  order  hsd  m  ban 
pronounoed."  Judge  Ball  bad  affirmed  tk  dcetta, 
in  purauanoe  oi  the  above  wder,  before  thii  ^ipU* 
cation  was  made.  The  defmdant  bad  Mntd  ttr 
plaiatiffii  with  tbe  copy  of  tbe  deoae  laiyiw 
and  with  a  notice  oautiwring  thaaBiMHoipmeii 
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OD  th«  4ivfl  bai.  decw  i  tUi  wlioe  wm  wnred 
OB  die  S5th  of  FebiiMfy,  1849^«Dd  tbedecrw 
iHul  bam  pionounlced  on  tha  96ih  Jannary, 

1649^ 

Jfr.  (yffam  moved  for  the  iojiuK^on. 

Sir  Coimmm  (yLoghkn  ooutnu— The  dril  bill 
deeroM  u*  now  ocnftraed  ageiost  the  admioii- 
tratrix  abaolutely,  and  the  partiei  who  have 
tibed  the  decrees  have  a  right  to  enforce  their 
rights  against  her,  for  thoae  decrees  were  pro- 
DoaBoad  before  the  decree  to  aooouat.  As  to  the 
CQstt  of  Uw  motion,  BoeMewT.Grwnocft  (1  PnrtoD 
Coowr,  1S5) ;  Jmnea  t.  Jonm  (5  Sim.  678) ;  Awn 
v.ifaMMi<d  MoL  5d2). 

Mr*  in  HpXf, — They  had  notice  of  the 

dsenae  tm  the  Uth  of  Pebraary,  and  yet  th«iy  went 
en;  aad  tboae  afirounoaa  ban  beni  obtained 
bahiad  iba  badt  of  the  adnupiatfakrix. 

4ptf  98^— UAeran  or  na  Romj—I  will  stay 
the  soita  b  the  aoperior  ooait%  and  will  not  give 
the  pMliai  wbo  so  praoeadad  the  oosta  of  appear- 
bgea  this  motioa ;  for,  otherwise,  if  a  great  num- 
bar  of  aetioBs  were  deprading,  all  ue  parties 
wmU  be  entitled  to  ^^lear,  tot  the  pnrpose  of 
ufonnng  |he  oeort  tbat  they  could  not  offw  any 
opfioiitioD  to  the  motion.  As  to  Uie  civil  bill  pro- 
oeediags^  they  stand  upon  a  difiwent  footing ;  for 
1  ctfil  bill  decree  is  in  the  nature  of  a  judgOKot 
it  kmit  propriit^  and  an  eicecutor  against  whom 
■acta  a  jodgmeot  is  obtainedt  is  personally  liable. 
It  b  not  neceaeary  to  offer  any  opinion  wh^her  die 
form  €f  jadgment  on  the  civil  bills  is  .  correct  or 
not.  The  deereea  obtained  in  the  present  case 
appear  to  ba  in  the  usual  foni»  and  are  equivalent 
to  ja^gnanta  dt  bemu  jtrtpirm  of  the  superior 
eowte.  In  Ttmmut  v.  FmAuhy  (i  Mar.  4«0), 
vbctesaefa  a  judgment  was  -  obtained  baibre  deeree 
■a  faauMliBB  was  refined  t  and  in  the  ease  of 
AwsMv.  Skiniur  (ibid^  ' note),  the  Lord  Chan- 
«dlor  asid,  **that  if.  dw  plaintiff  at  law  reeo- 
vawl  «  judgment  de  boni$  id$tataria,  he  would 
not  suffer  exeoatlon  to  be  taken  out  on  suoh  a 
jwl^vcatf  bat  tiiat  if  be  recovered  de  bonis  pro- 
prm,  this  eoart  would  not  restrain  tlie  execution.'' 
[His  Honour  then  referred  to  the  jniigment  in 
Vmtim  T.  ThtUvttm,  (1  Ph.  469-.70X  and  to 
Cbrifca  V.  Lord  Ormtmdt  (Jao.  134),  where  the 
■ms  doctrine  is  expreased.]  The  ease  of  Kmt  v. 
Kdceeing  (&  Sim.  569)  was  a  creditor's  suit,  and 
oee  of  the  crediton,  who  was  not  a  party  to  the 
ant,  had  feeoverad  judgment  dn  boms  te»tatorig  et 
nmmd*  teatt  prtfi  to  t.  and  the.  Viea*Chaiicdlor 
■rid,  **iriierathan  ia-a4ecraa  for  the  adiBiniatr»- 
ikn  of  the  aaa^  of  a  taMator,  diis  oourt  will  hMer- 
ftwsvfir  as  B^  banaoeasary  to  give>«Abot  to  its 
ova  dearae »  but  It  will  not  iatarpoaa  to  protect 
tin  executors  from, any  liability  to  wliidi  they  may 
have  subjected  themsetvea  personally."  £ven  u 
judgnteot  <ie  bonit  pr^priia,  htut.  beau  obtained,  the 
court,  althotigh  it  leave  the  exeeutor  liable,  will 
not  permit  tbe  creditors  to  interfere  with  the  assets 
in  the  bands  of  the  executor.  The  civil  bill  decrees, 
bdog  in  the  nature  of  Judgments  de  boms propriia, 
I  can  only  make  an  order  similar  to  that  in  Kent  v. 
Piekerir^t  leaving  the  creditors  to  make  their 
decrees  avulable  against  the  executors  personally. 
[His  HoootO'  then  proceeded  to  consider  whether 


the  decree  to  account  would  be  a  defence  to  the  civil 
bills,  and  having  referred  to  the  36  Geo.  3,  a  55,  s.  7, 
and  56  Geo.  3,  c.  88,  s.  9,  by  which  the  defendant 
is  entitled  to  ail  maUers  of  defence  that  he  might 
have  had  if  sued  at  common  law  or  equity ;  and  to 
Napier  cm  Civil  Bills,  p.  107,  and  p.  66,  where  the 
question  is  considered,  whether  new  evidence  is 
admisrible  on  an  appeal  from  the  Civil  Bill 
Courts,  made  tbe  following  order.] 

"  Let  the  said  Charles  Studdert,  ftc,  be  restrained 
from  further  proceedings  at  law  in  the  actions 
commenced  againit  tbe  said  J.  Powell,  as 
administratrix,  &c.,  and  let  said  parties  be  at 
liberty  to  come  in  under  the  decree  iu  this 
cause  and  prove  their  demands,  tt^^her  with 
such  costs  at  law  as  they  may  have  respec- 
tively properly  incurred,  ftc,  up  to  the  time 
at  which  the  said  parties  respectively  bad 
notice  of  tbe  said  decree,  &&,  and  let  John 
North,  fto,  be  restrained  by  the  injunotion  of 
this  ooart  from  levying  in  execution,  or  selling 
any  part  of  the  assets  of  tbe  late  Thomas 
Powell,  under  the  dvil  bill  decreee  obtained 
by  them,  or  from  othcerwiaa  intfofeing  in  any 
manner  with  aaid  assets  j  and,  in  taking  tfa« 
accounts  In  this  cause,  deolara  the  sud  Jane 
Powell  entitled  to  have  credit  for  tbe  costs 
properly  and  necessarily  incurred  by  her  tn 
said  several  actions  and  proceedings." 

B.  PeU  B.  Book  28,  378. 

PoRTBB  «.  Veset. — May  I. 

Practica — Sufytsna — Clerk  in  Comi — Aniwvr 
jvr  o  minor, 

Mr.  M^Cofiney  moved  that  the  clerk  in  oourt 
might  be  at  liber^  t  put  in  an  anawer  for  tbe 
defonduit,  Gewge  Stewart,  a  minor,  he  had  been 
served  with  subpoena  by  tlie  name  of  Marvin  Stew- 
art, but  an  appaaranoe  had  baenflntetedinUaiig^t 
name. 

Mastbb  or  THE  Rolls*— I  liave  no  anthwity  to 
direot  the  dark  in  oourt  to  file  an  answer  unless  tbe 
defendant  has  bean  regularly  aarvad  with  aabpaoBa. 

Grseh  t>.  M'Clintock. — May  1. 

iVwrtiw   StpmmHi  tmmmr—JUnidd  woman. 

Tks  Court  vUl  not  make  an  order  ^at  a  biU  be  taken 
pro  confesso  o^ifut  a  married  mmuin  there 
being  no  order  that  she  should  answer  separatefy. 

Mr,  Murj^  moved  to  take  the  bill  pro  confesso 
against  sevcnil  defendants,  two  of  whom  trere  mar- 
ried women. 

Mr.  Richards  appeated  for  one  of  the  defendants 
who  answered  previously  to  tbe  motion. 

Jfr.  Jenkins,  fbr  the  married  laAes,  oppdaed  die 
motion. 

Mastsb  op  TBS  Rolls. — I  have  no  autiiorify  to 
make  an  order  that  the  bill  be  taken  pr6  confesso 
gainst  a  married  woman,  no  order  having  been 
obtained  ^ving  her  liberty  to  anawer  separatdy. 

♦  ■ 
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REVENUE  EXCHEQUER. 


Rboira  v. 


Maif,  5. 


In  Rtvmtte  Cate*,  the  Court  wilt  not  grant  the 
otdhtary  rW«,  thai  the  **  D^mdant  join  in  the 
esptnue  of  Demurrtr-booktt  orjvdgmeiU  ^tr  the 

Mr*  JgU,  OD  behalf  of  tbe  Commiiilonen  of 
Exdae^  wnoveA  that  the  defimdant  ihoald  be  directed 
to  join  in  the  expoise  iif  booka,  tbe  travener  having 
deiDurred  to  tlie  infonuatirai. 

Pbb  CtTBiAM. — The  rule  of  the  Coart  at  the 
Common  Law  side  and  the  Revenue  side  of  the 
Exeheqaeris  different.  At  the  Law  aide,  a  defend- 
ant demurring  is  ruled  to  join  in  the  expense  of 
books,  or  judgment  to  go  for  plaintiff ;  but  at  the 
Hevenoe  side  such  has  not  been  the  pnuAieer  and 
we  art)  not  diapoied  to  vary  it. 


QUEEN'S  BENCH^Eabtiw  Tebh. 
Smith  v.  tH'^EyoY^April,  S3. 
Promiiiory  Note — ConnJeration — Delivery, 

A  6.  fa.  having  been  executed  against  the  prcperty 
of  at  the  instance  of  while  the  mone^ 
Of  ising from  the  eale  remained  with  the  «&en^  i( 
was  agreed  fry  that  A.  should  relinquish  the 
fruits  of  his  eseeuHont  and  should  receive  a 
certain  composition  on  Ae  amount  of  his  cioim, 
ofoiy  wtih  the  other  eredUors  &  It  was  also 
agrised  that  A,  migiU  have  the  use  0^  the  money 
aritisig  Jhm  the  Iwy,  an  passing  his  note  at  Jimr 
monthejor  the  amotmt  to  sutt  truHee  fir  the 
erediter**  A^  en  signing  &e  deed,  d^Msited  his 
note  *nC&  C*e  soUdtor,  receiving  Jrtm  him,  at 
the  same  time,  a  written  undertaking  not  io  part 
therewith  until  tiie  creditors  had  executed  or 
assented  to  the  deed.  No  ereditar  except  A. 
signed  the  deed,  which  did  not  appear  to  have 
been further  acted  on. 

Held,  that,  under  the  dramnstances,  there  was  no 
eonsideroiion>Jor  the  note  betsseen  Aeparties. 

Heldf  also,  that,  uul^tendently  of  this,  the  action 
was  not  maintainable,  the  note  having  been  depo- 
sited by  A.  in  the  hands  of  a  third  party,  to  be 
handed  to  C.  only  in  a  certain  event,  whiiA  had 
never  happened. 

SemblS)  wat  in  point  tjf  law  Aere  wot  no  deUeery 
of  the  note. 

Aasampdt  by  payee  against  maker  of  a  promissory 
note.  I'he  declaration  contained  one  count,  on  a 
note  dated  the  27tb  of  May,  1848,  payable  in  four 
months,  for  tlie  sum  of  £97  l£n.  2d^  and  also 
tbe  usual  money  counts.  Plea,  general  issue. 
Notice  to  prove  consideration)  was  also  served  on 
the  plaintiff.  At  the  trial  of  the  cause  before 
Crampton,  J.,  at  the  sittings  afler  last  Hilary 
Term,  it  a[^>eared  that  the  defendant  bad  some 
time  previoudy  reoorered  a  judgment,  after  much 
litigation,  against  a  person  named  Reid,  for  a  large 
amount,  and  had  issued  against  him  aJi. fa^  under 
whicb  bis  goods  were  sold.  A  portion  of  the  debt, 
however,  Trained  undischarged,  and,  Reid  bring 


indebted  to  several  ether  patties,  Us  fiU  cU 

voored  to  indeoe  tbe  demdaat  to  sum  to  ta 
withbiaa,  andetlei^  ^ewM  «■  tht  fina 
agree  to  accept  the  tenne  oftnd  to  tl» 
the  creditors.  A  deed  of  eonpontiBa  n  m 
Ingly  prepared  and  sngroeeed,  dalet  tteSTtki 
of  Hay,  1648h  and  eapnased  to  bensdebet* 
R«id  of  the  fint  part,  tbe  pbiattfSaiib  d 
aeoond  part,  and  tbe  creditora  of  Rod  of  ilw  ti 
part,  which  recited  anwngst  otbs  Umigi  n  i|r 
ment,  that  the  several  creditora  «te  abodd  'i 
to  come  io  onder  said  arrmagcmenl,  rinald  rm 
and  be  paid  a  eompomtion  of  6a.  8d.  is  ie^n 
sterling,  on  the  amount  of  tbeir  resptflnt  M 
to  be  seeured  by  the  ofitaa  of  Rod,  athe.o^ 
and  twelve  months'  date;  and  that  tkai 
M«EToy,  (tbe  defeBdant,)  riioald  hcie  ta 
costs  of  said,  motion,  (in  tbe  awt  befonaaan 
as  between  atteraey  and  elieDt,  uid  ibosld  bt 
imburaed  ^  anna  of  £  ,  expendid  If  ^ 
lod^ng  a  dooket  of  benkraptc^  agsivtikt 
T.  Reid,  aa  abo  the  aberiffia  feea  and  opasa 
the  eieoDtloo  of  the  aaid  writ  eed  jad^Ku 
the  funds  io  the  hands  of  the  sheri^  lo  tte « 
of  tbe  cauae  of  Jr*.afw  V.  iZffM^  flfaooU,iftap 
ment  of  the  sheriff's  fees  and  expsMi,  be  ^ 
cable,  in  the  first  insUnce,  to  tbe  payDea  cfi 
costs  when  so  taxed,  and  alao  tin  fbrtlier  ojfi 
airave  mentioned,  and  that  lAer  ppm 

thweof,  the  residue  slMold  forthwith  be  M 
over  to  the  said  John  M'Evoy,  hepimisf*f» 
sory  note,  at  fimr  monthe'  date,  fir  tit  1^ 
theretf,  to  the  said  G.B,  Smith,  tbenacuna 
in  his  hands  until  maturity,  and  tha  uia 
portion  of  the  fund  a^er^vith  the  ail  T.  M 
should  meet  his  first  ooBqmdtioa  Ulbifbit* 
the  £1.  The  deed  after  further  r«3tiif*«*« 
defendant  bad,  pomant  to  tbe  agituaii* 
to  tbe  pbdntU^  bia  note  Ibr  the  sawd  ■* 
sheriff's  hands^  after  mtldog  thefimeo'S"' 
tions,  then  contained  a  eovenapt  ee  Ikyatrf* 
plaintiff.  Smith,  to  bold  tbe  defsedsiA  m*i 
trust,  aa  soon  as  awne  ahaD  anive  it  vsffy* 
oolleot  and  cdl  io  the  amount  aeoond  the^* 
to  distribute  such  amount  when  by  Un 
rateabW,  &o.,  among  the  several  creditod^  pv<* 
&«.,  of  the  (bird  part,  they  herc^  covcMitf!  ■ 
receive  the  same  as  so  moch  paid  tbe  wi^ 
Reid  out  of  the  promissory  notes  P^,^J^ 
to  them  respectively  for  hn  first  iostilaMt'  >■ 
deed  was  executed  by  the  defoodtDt  ilmdii* 
creditors,  andbe,  being appr^MosinUiitiift^^ 
were  not  generally  signed,  and  ^ 
rapt,  he  might  be  irretrievably  pf^*^' 
handing  over  tbe  note  to  tbe  ^sioShe^ 
obtained  from  that  gentleman  tbefeUotBS^-' 

"  Re  Thomas  B«id  wHh  Us  Cnfit* 
*■  Toor  note  for  £97  15s.  lOd.  Is  not  t« 
uota  ths  Jsed  ii  Mscotod  or  ■sisntsdtolg 
of  Thomas  Bflid,  wUshbsaraaqaddBtekR^, 

(Dstea.  Ms;  S7,  1848.) 
To  JoBN  M'Etot,  Esq., 
Meetiog-hoase  Tard. 

It  did  not  appear  that  Reid  bad  nude  01°^ 
to  obtain  the  assent  of  tbe  other cn&«!e* 
deed  ;  on  the  contrary,  tliey  had 
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codeotly.  The  dofendaut  never  lec^ed  My 
mcnt  nnder  the  deed.  The  note  when  prtn 
1  appeared  to  h»Te  been  in  cnrcBlMion»  from 
ct  of  there  being  a  cnneellediDdorsertienk  by  tbe 
iff.  Upon  this  state  of  facts,  counsel  for  the 
dant  called  for  a  nonsuit,  wbieh  the  learned 
refused,  but  allowed  tbe  plaintiff  to  take  a 

subjetA  to  be  turned  iuto  one  for  the  de- 
■t,  in  case  tbe  Court  should  decide  in  favour 
I  Utter,  expreaaingi  at  the  same  time,  that  the 
atioD  oS  his  miDd  was  with  the  defendant.  A 
^nial  order  waa  aocordinglj  obtained,  in  the 
loftbe  present  torm,  against  which 
v  M'DiMMirih  Q'G,  (with  him,  Mr.  iTCa^ 

now  ahmred  cause.  The  plaintiff  here  suea 
■tee  fat  sodi  of  the  creditors  as  laay  sign  the 
The  aetion  ia  payee  of  a  note  against 
*,  and  noliee  has  been  serred  to  prove  coosi* 
on.  The  fiillacy  of  the  argument  on  the 
■ideVonslBts  hi  the  assumption,  that  the  deed 
1  be  vwd  if  nut  executed  by  all  the  creditors. 
Uttrw,  C.  J. — If  there  be  any  consideration 
be  note,  he  cannot  set  op  that  defence.] 
lereadsDt  rigned  the  deed.  Cole  v.  Cresnom^ 
Ld.  &  £1.  661.)  The  words  of  the  deed  are, 
I  of  Oie  crttUtora  who  tkmtld  efoet  io  come  in 
•taid  arranffement."  The  document  prodaced 
a  part  of  the  defradant  !s  at  variance  with  tbe 
oTthe  deed,  and  was,  therefore,  not  properly 
nble  fai  evidence,  to  vary  tbe  effect  the 
iroeot  under  seaL  Lewie  r.  Jonee,  (4  B.  & 
M!.]  [SfsdMwnsa,  C.  X— The  document  does 
in  my  ojnnioii,  ooBtfadiot  the  deedi  or  vary 
vonoFit.]  There  ia  a  oovenant  in  the  deed, 
M  tks  note  upon  trust,  to  distribute  Uie 
at  tbersofrateaUy  between  the  creditors.  This 
ngnaot  to  tbe  document,  which  is  ut»  ^atm 
the  deed  lu  the  case  of  Lewie  v,  Jonee,  tio 
two  wu  t^en  at  the  trial  to  the  admisatbili^ 
i  erideoee.  Parol  evidence  cannot  be  given, 
e«  8  note  not  to  be  payable  at  tbe  time  men- 
^  [Chmptont  J'-^lf  we  are  called  on  to 
a  presmnptioB  aboiu  the  dates  of  these  insbu- 
8)  we  mast  presnme  them  to-  relate  to  the  same 
>etioD.}  It  is  a  settled  rule,  that  the  mere 
iioD  of  tbe  aignatores  of  creditors  is  iosuffident 
Old  a  deed  of  cotnpositioD ;  a  tender  to,  aad 
>l  by,  then,  most  be  proved*  The  notaooght 
ITS  Iwen  given  1^>  by  the  dapodtaiyy  as  well 
'  *he  mman  ammUng  to  the  arrangement,  as 
■  tlnir  enentlDg  tha  deed,  and  their  having 
P*cd  is  rsady  oaab  soma  of  mwiay  in  satisfac- 

of  tbeir  elabna,  aaiountad  idbstantielly  to 

It. 

^'JD.PitMgeTQld,  Q.C.sndifrJZL^rmflfrM^, 
■^Tbe  deed  here  is  merely  ooUateral  to  tbe 
canse  of  action,  and  oan  be  used  Ux  tbe 
"IK  of  shewing  the  coaaidrntiiHi  of  the  note. 

lat,  there  was  do  delivery  of  the-  note; 
f  I  there  was  no  coosideratiM)  for .  the  same ; 
^ly*  ttiere  was  a  distinct  oollateral  agre^ 
^  that  Uie  notesboold  be  delivered. only  on  the 
of  an  event  whieb  nev«t '  took  plaoe. 
have  been  no  delivery  until  tbe  dead 
Mm  executed  or  assented  to  by  all  tha  ore- 
^  DdiveryiiiuesBsatial  lolbe  validity  of  a 
■•I         .      .  ... 


note,  as  It  is  to  tiiat  of  a  deed.  It  is,  therefore,  no 
contradiction  of  tbe  terms  of  the  deed,  to  shew 
that  the  note  was  delivwed  as  an  escrow.  Bowker 
V.  AwfrMM,  (11  M.  ft  W.  1S8.)  Neither  the 
plaintiffs  nor  the  creditors  at  large  were  bound  by 
the  deed,  as  they  never  executed  it.  WtUwyn  v. 
Coutte,  (3  Her.  707.) 

Mr,  (yOMnghan  in  reply^The  deed  most  be 
eonsidered  to  intercept  the  note.  This  latter  bean 
Smith's  endorsement  and  whether  there  wera  a 
breach  of  trust  in  the  ease  or  not,  the  fact  of  the 
ddivery  is  dear.  The  deed  was  nor  dependent  for 
ita  val^ty  upon  the  signature  of  all  tbe  creditors:, 
Thi%  in  fiuit,  vm  tba  dittcalty  started  at  tbe  time 
of  cwcntiag  the  dead— mrnelj,  that  the  party 
rininginiglrt  be  bound,  and  tbe  others  lliis 
led  to  the  oollateral  agreement,  wh}<A  was  intended 
as  a  qualification  to  the  terms  of  the  deed.  It  is 
said  mat  there  was  no  evidence  of  assent  in  this 
case,  but  a  liberal  construction  ought  to  be  given 
to  the  term.  The  drcumslauces  of  the  case  must 
be  taken  into  account,  in  the  coostruotton  of  this 
term.  \Cramptony  J. — In  no  instance  has  this 
deed  been  acted  on.  How  would  tiie  case  have 
stood,  if  Reid  had  surreudered  his  whole  property  ' 
to  the  other  creditors.]  Your  lordship  suggests  a 
case  wfaioh  woald  have  completely  encroached  on 
M-Evc^'s  rights;  but  this  is  not  the  present  state 
of  &ets.  Hore  the  main  object  was  to  avoid  bank- 
ruptcy. Tbe  witnesses  who  have  been  examined  in 
this  case  depose  to  the  asseitt  of  tbecreditoia,  when 
they,  speak  of  the  various  settlements  made  with 
them.  That  is  the  species  of  assent  oontemplatad 
by  the  doament. 

Blacxbubhk,  C.  J. — This  was  an  action  by  the 
payee  of  a  promissory  note  sgaiost  the  maker,  an 
the  consideration  was  exwninable  between  the  par. 
ties  to  the  suit.  The  plaintiff,  having  been  served 
with  a  notice  to  prove  same,  has  proposed  to  do  so 
by  giving  in  evidence  a  certain  deedof  ooropositioii. 
Now,  bi^  this  been  a  valid  instrument,,  and  acted 
upon  by  all  parties,  there  is  no  doubt  that, the 
present  action  would  have  been  maintainable.  The 
plaintiff  woidd  then  hvae  been  the  bona jSde  bolder 
of  the  not4^  according  to  tbe  tenns  of  the  deed. 
Reid  was  inddited  to  many  pwsons,  Uit  not  to  the 
plaintiff,  who  was  a  bare  trustee  for  the  creditors, 
and  bad,  thereftNre,  personally  no  right  other  ttian 
that  which  the  deed  oonferred-.4iamely,  to  use  tha 
security,  for  the  benefit  those  eredlton  wlw 
should  come  bi  and  aucnte  the  deed.  Not  one  of 
them,  liowever,.  came  in,  or  Uxk  any  benefit  ilrom 
it;  no  one  assented  to^  or  t0(dc  under  it.  Tbe 
evidence  is,  that  some  aoeepted  more,  and  others 
less,  in  satisfaction  of  thdr  dsiuis,  but  all  inde- 
Iiendentiy  the  deed.  On  this  head^  the  case  is 
clearly  with  the  defendant,  as  no  consideration  is 
disolosed  by  tbe  deed,  and  the  note  is  between  him 
and  the  plaintiff.  Contemporaneously,  however, 
with  the  making  of  the  note,  and  as  a  part  of  the 
same  transactiou,  the  defendant  insisted  on  having 
a  document  signed  by  the  plaintiff's  soUcitw,  with 
whom  the  note  was  to  be  deposited,  thst  he.  would 
not  part  th«ewith  untiL  the  deed  was  eaaeuted  or 
assented  to  by  all  Raid's  onedikom  ■  This  waa 
plainly  all  one  transaction,  and  the  docnpeai  was 
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not  Id  ooatr«vea||oa  or  oootra^MftioD  ttf'tbe  deed* 
but  in  exact  ooafonDity  with  it.  There  wai  an 
abortive  atiwnpt  to  carry  the  oompoiitioo  dead  into 
effect,  f«r  k  was  never  exeoi^.  The  f^ntifPs 
wriidtor  waa.the  trustee  of  the  defoodantt  and,  in 
yioiatioD  of  lua  trust,  he  haaded  the  note  over  to 
the  plaintiff,  and  thus  enabled  tb4  latter  to  indorae 
it,  and  the  BoHcitor  then  put  it  into  clrciHattoD. 
Thia  faot  ia  aitablisbed  by  the  oaoealkd  M0ra»> 
meat.  I  put  no  improper  fowHiuioiioti  vpon  tUa 
aet  of  the  colidtor,  but  thm  was  a  legal  obligation 
Imposed  upon  him  to  rMain  the  note  nnbl  the 
proper  event  had  oooorred.  I  am  olearly  of  opi- 
nion, therefore,  that  a  vwdiot  should  be  entered 
at  once  for  the  defendant,  as  the  plaiatiff  hai  not 
been  taken  by  surpriw,  and  as  a  new  trial  oonld 
produce  no  otiier  result. 
Cbamfton,  J.,  concunwd.* 

Buh  to  enttr  a  vMrtKet  far  dtfMmmt 


Haix  v.  Thobfe. — April  27. 

Practice — New  trial  Motion — Surprite—Jfbtice — 
Affidavit. 

An  appUea^pm  far  a  ml*  am,  to  tat  arid*  a  eenite^ 
emdfar  nnem  irialf  am  tk»  grammde  of  amprim 

amd  the  dieeovery  c/* 

fatntded  on  t^tdamtf  md  imIk*  s^  walssii  u 
tueeetary. 

Mr.  R.  Armttrongy  for  the  plaintiff,  had,  on  a 
former  day  in  this  term,  April,  SO,  obtained  a  rule 
iM»^  to  set  aside  the  verdict  irhicfa  passed  for  the 
defendant,  and  for  a  new  trial,  on  the  grounds  of 
anrpme  and  newly-discovered  evidence. 

Mr.  FUzgibbon,  for  the  defondant,  now 

moved  to  set  aside  the  rule,  as  having  been  ob- 
tained irregularly.  Th«  IS&th  rule  of  this  Court 
reqnirea,  that  vrbera  a  par^  seeking  to  set  aside  a 
verdict  roHea  upon  surprise  or  fatality,  or  upon  the 
disooverj  of  new  evidence,  the  application  must  be 
grounded  upon  affidavit,  and  the  opposite  party 
nsust  have  notice  ofthe  motion. 

Mr.  ArmHroHg,  contra,  admitted  that  the  rule 
mri  n^as  irreguhn-ly  obtained,  but  contended  that 
the  defendant  l»d  waived  the  irregularity,  by  hav- 
ing'filed  affidavits  as  cause  against  the  rale. 

The  Court  set  aside  the  rule,  but  without  costs, 
being  of  opinion  that  the  defendant  had  unnecea- 
amily  Increased  the  expenses,  by  having  filed  affl- 
daviu  that  were  immaterial  to  the  motion. 

Rtile  eet  taide. 

IN  CHAMBER. 
SwiuMW  V.  BBAZKSB^Jfoy^  12. 
Practice. 

A  motion  mAtcA  mighl  have  been  mmie  dwimg  the 
fitting  of  the  Court,  mU  not  ke  granted  in 

Chamber. 

Mr,  Codd,  for  the  ddbndant,  moved.  On  the 
usual  aOikvit,  Aat  the  plaintiff,  betog  raddeut^at 
of  the  jurisdiotioo,  do  give  seeoriiy  for 

Mr.  Oebowmtt  contra. — The  eppeanmoe  for  'the 
dflfaidaitf  hwing  been  entered  on  the  -»Mh  of 

-        ■     !■  r    I  I 

'  Pcirin  sndHoerSb  JJ.,  were  abasot. 


April,  this  moliett  was  saoinable  dori^  ^ 

term,  and  to  hear  It  nofw  woiddbe  bsftcttmiw 
the  vao^ion  into  another  tank  SmAtTSm. 
(S  Law  Reo.  O.  &  2700  IFMt  v.  JfauTiS 
bun.frOsb.  198.) 

BbACxnoBM,  C.  J. — The  motion  oi^  to  ha*i 
bean  made  daring  tba  sitting  nf  the  Com,  ni 
aniiaow  be  reAasd. 

EXCHEQUER  OP  PLEAS. 

Dklart  0.  Nbwlamd. — A^U     31,  nd  My  i, 

BiU  of  Sirdt9»g9— Fraud.  Indorm 

Uca^Onm     Proving  Coneidtniim^J^mmi 

«.  Shaw  </r.  L^Bep,  836)  rn  him, 

Jn  an  action  ij/am  indor»eoagauuitli»a»^if 
a  bill,  the  d^wndamt  gave  emdeno$  dotttiUI 
waa  faamdtdenify^fiiled far  a  larger  tern  liml^ 

been  ^ireed  upon  betmeen  the dnmretd^pmu 
who  MOt  no  party  to  the  bid,  btttonkmh 
dramr  had  eent.  the  otawtpt  tigned  is  bhdt. 
Seid,  that  such  eeidence  wa»  m^kiml  (o  (km 
«UKM  (As  p/aint^  the  burthen  sf  pneing  cm*. 
deration. 

Howard  t>.  Shaw  (9  It,  L.  Sep.  385)  cpmW 
ttpofs  amd  dim^iprooml  ^  i^on  thepuitiin^ 
Jraad  thromi^  tho  omw  «•  Ae  iaderm  tf/nh 
ie^  eonmderaium. 

This  was  an  aetion  on  a  UU  of  exchnigelija 
indorsee  i^inst  the  aoeepMr.  Hss,  tbegewil 
issue.  At  the  trial  before  the  Lord  Chief  Bon 
at  the  sittings  after  Hilary  Term,  tlw  fdainii 
proved  the  hand-wrttings  of  the  aoeeptoTr  drm, 
and  indorsee,  and,  reaong  the  WU,  eloMl  Tbe 
defendant  then  went  into  evidence  to  ibivthitlk 
dealing  from  wluefa  the  fatU  arose  wm  bctvmAi 
drawer  uid  n  peraon  named  Joel,  wbms  nsne  «a 
not  upon  the  bill — that  theociginal  agmnntm, 
that  the  bill  should  be  dmm  for  £6ft^  ikt 
drawer  sent  a  blank  stamp  to  Joel,  vitblkeie- 
fendanlfa  name  written  across  it,  and  his  ont 
the  foot  and  on  the  back,  and  thit  ha  told  tk 
defcndant,  who  aooepted  aoMy  for  Ui  iwonm 
datlen,  that  the  Ull  was  to  be  drawn  for  £80,  nl 
that  the  bUl  wae  flUed  by  Jod  for  £900,  liM 
of  that  agnensenL  Whereapon  the  dcAsdaA 
ocmnsel  called  open  the  pli^nti^  nadsr  tbmv' 
cumstanoea,  to  prove  Uiat  he  liad 'given  vtlnhr 
the  bill,  which,  not  being  dooe,  the  Imnwd  CM 
Baron  told  the  jury,  tkat,  as  the  pUntiff  had  dm 
proved  any  oonaideration  given  lij  ium  le  M 
and  if  they  bilicvrd  the  fraud-lmpntedtotlwlina, 
to  find  for  the  defendant  i  and  resnved  km  kr 
the  plaintiff  to  move  the  ooert  ta  ban  a  wdkt 
entered  for  Urn  for  eitbar  the  foU  wmmtd^ 
bill,  or  fbr  £6a    Verdkt  for  defendant 

Jfr.  M^Donot^hy  Q.C,  and  Mr.D.lpid,Q.€, 
now  mov«d  punoaot  to  tbehaveraMml 

Mr.  jr.  B.  Fitagmmldy  Q.a»  with  Mr.  Sm/h, 
contra. 

r  Tba  judgment  of  the  Lord  GUif  Bna  « aU* 
revwwaaU  the  oases  «a  the  priMapalpaistiin 
render  ft  iwiiiiiimtfy  «»  gkfe  the  HipsMsn  d 

CDonasL] 

The  foUowin^  onsea  vera  relied  aad  eumdd 
upon:— ^ttyAom  v.  Stanley  (1  G.  ft  Dn.  tSl), 
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m  f.  Uttiky  <9  DovL  18);  Sktrifv,  mikei 
«t.4tf);  .SaHfA  v.iKMtm  (9  H.ft  W.aOi); 
v..AirWr(l  M.& .W.4S5,S.  CSDowI.  77, 
2  Gala,  5);  »Wt  v.  Bulmer  (2  Gap,  538) ; 
V.  Chapman  (16  M.  &  W.  355) ;  Pstvitw/  v. 
tptm{i  C  H.&  R.  180»  S.  aa  DowL  748); 
i^nu  T.  (yConneU  <9  Dowl.  P.  C.  213,  S.  C. 

&  W.  371);  Ntwbjf  V.  SmitK  (3  Eap.  537, 
:  AiiK»v.  AM^ii(10Biag.40);  Thickn$$ae 
mikm  1  Cr.  &  Jer.  425)  i  Ah<w  t«  Bm^im/; 
L  &  W.  73)1  Howard  r.  Hhato  (9  In  L.  Rep. 
1  Brom*  T.  Phi^  (2  Moo.  &  Rob.  285); 
w  T.  SbM  (2  Camp.  100) »  Bt$$  y.Mar- 
^  (2  Camp.  574);  Botehnd  v. 

((4Jttr.460). 

gr  4.— Picw«,  C  B.  DOW  deliveMd  judgment 
rstatingtiisfMtsaa  above.]  TfaequeBtionliBft 
'  jury  wa%  wfaetber  the  bill  wsi  mled  in  fraud 
tignement  There  waa  no'evidenee  of  con- 
tioD  by  the  plaintiff^  nor  was  there  any  proof 
hafhig  bad  nodoe  of  the  fraud.  At  the  dose 
I  defendants  case  the  plaintiff  was  caHed  upon 
ve  that  he  was  an  indoraee  for  valuer  I  directed 
try  to  find  for  the  defendant  if  they  believed 
ridence  of  tbe  fraud.  The  jury  fonnd  for  the 
iaot.  The  first  question  is,  whether  there  was 
iidi  flTtdraee  of  fraud  as  to  impose  ufMM  tin 
iff  the  nesessiu  of  proving  that  he  was  an  in- 
e  for  vaiaei  Tbe  case  of  Howard  v.  Skouoy 
L.  R.335,)  renders  it  necesatary  that  we  should 
V  tbe  antboritiee  on  diis  questioD.  Where  a 
X  note  ia  obtained  by  fraud,  the  indonee  eannot 
«r  oolflaa  be  oaa  shew  a  title  nntaibted  with 
e  o{  the  iltegalitv  or  fraud,  aM  that  be  is  an 
MS  fat  value.  It  appean  oartainly  to  have 
St  one  tine  heU  that  tbe  olmmslaneB  ol  the 
■sltraasactloQ  bnnfftaiutedwkhfraaddidBOt 
larily  ibrov  upon  a  remote  indoneo  the  oaaa 
nisg  vahHw  WyaU  v.  BhW,  (2  Esp.  537) 
'w^v.SMfA,  (2£sp^ib.note.)  Tbeoontrary 
5  is  80  clear  that,  if  it  were  not  far  the  ease  of 
ird  \,  Skawt  I  should  have  had  no  doubt  but 
ba  proof  of  iVand  imposed  upon  the  plaintiff 
inheo  of  proving;  that  he  gave  value.  Z^unoan 
>tt,(l  Cambw  100,)  Rmt  v.  Marqim  of  Sead- 
i  Camb.  57'4>  In  Heath  v.  ^mmr,  (2  B.  ft 
9i)  it  was  held  '*  that  where  the  note  or  f  ccep- 
Ind  been  obtained  by  fefony,  by  fraud,  or  by 
>)  it  has  been  nsual  to  require  (woof  of  valu- 
mrifWatieu  oa  tin  part  of  the  indorsee^"  and 
lot  disputB'tfae  propria^  of  that  usage,  as  any 
r  those  Aula  raises  aooie  aiupiaon  « tbe  title 
I  holder,  and  this  rule  was  reeognlsed  in  Bamt 
<^  (10  BiiMr.4«i>  iB  mb  V.  Barber,  (1 
»  W.  425,  8.  C.  6.  DowL  P.C  77»)  Lord 
pr  re£m  to  the  ^linien  ezpnseed  by  him  in 
mv.Ghnb,  (S'  Cr.  H«  ft  R.  342;  S.  C  1 
837 }  S.  C.  5  Tyr.  »98,)  and  reeognised  the' 
ttion  between  biUs  for  aocommodation  merely, 
ittss  of  fiiand ;  be  aaya,  p.  481,  If  a  man 
I  into  Cevrt  without  any  saspkaoo  of  fraud  but 
u  the  botdo-  of  an  aoeemmodatioa  bill,  It  may 
be  presumed  he  is  a  holder  for  value.  Tbe  j 
of  its  being  an  accommodation .  bill  is  no  evi- 1 
>  of  want  (ttiConsideratioD  in  th^  holder,**  *'iin- 
Iwnfote,  the;biil  beooonected  with  some  frau4, 
I  w^iieioii  of  ftaud  be  raised  ftem  ila  b«ing' 


dmwn  that  MmetUng  his  been  doM  with  it  of  an 
illegal  nature,  orthsAitbasbeendandflMinely  taken 
away*,  or  has.bem  lost  or  stolen,  in  wbleh  cases.the 
holder  must  shew  that  he  gave 'valuB  for  Ifc  thA«n«s 
probandi  is  oast  upon  tbe  defendant}"  an  u^ment 
foooded  upon  the  prioeiple.  that  eoHlro'^toiiahfem 
Wfuuapratuwntntar*  Itaac  v,FarT0r,{l  Tyr.ftGr. 
281 ;  S.  C.4  DowL  750,)  was  an  action  by  the  in- 
dorsee, against  tbe  maker  of  a  promissosy  note.  The 
plea,afta-ttating  (iertain  facts  oftbetmBsaotion,  went 
on  to  say,  "  that  tbe  transaction  waa  a  gross  fraud 
and  impositioB  upon  tbe  defendnnt,  and  that  the  note 
was  indorsed  to  tbe  plaintiff  without  conud«ratioa, 
and  that  he  held  tbe  same  without  value  or  coofide- 
ratioD,  and  thai  there  nevw  was,  nor  is  there  a^y 
ooniideretion.  «r  value  on  tbe.aiid  note  between  any 
perties  thento."  ReplicadoDk  de  w^uriA^aapro- 
pria,  Demarreri  That  .ease  waa  decided  solely 
upon  the  pleadiMfc  At  tlm  idoae  of  tbe.ai^nment. 
Lord  Abittger,  C.  B.  said,  **  one  inooovenience  has 
occurred  to  me  which  has  not  been  urged  on  the  part 
of  the  defendant.  Formerly,  on  fraud  l)eing,swom, 
tbe  plaintiff  was  obliged  to  riiow  consider^jfm ;  but, 
if  this  replieation  is  allowed,  tbe  whole  burthen  of 
proof  will  be  thrown  upon  tl>e  defendant,  be  wQl 
have  to  prove  both  fraud  and  want  of  censideration^ 
he .  will  have  to  prove  a  negative  j  tberefwe,  it 
seems  to  me  that  he  still  oughl^  afler  proving  fraud, 
to  be  permitted  to  oast  tbe  onus  of  shewing  com* 
deretion  upon  tbe  plaintiff."  And  Parke, 
"  Fwrnerly,  firand  was  deemed  ptinta ^cw  evidence 
of  no  oonuderatlon,  and  probably  the  same  course 
would  be  followed)  sliould  this  Horn  <tf  replication 
be  allovred***  The  Coivt  ui^ield  the  replication^  aa 
in  aooordanee  with  eatabli^ied  rules  of  pleadbigr 
-and  at  the  olose  of  die  conclusion  of  hi*  judginent. 
Lord  Abinger,  C.  B,  say%  "  If  this  r^&ation 
.were  not  allowed,  some  iooonvenienoe  would 
follow;  for  in  every  action  on  a  bill  or  note,  it 
would  be  competent  for  a  defendant,  by  all|^Dg 
fraud)  or  such  other  circumstance  as  would  throw 
the  proof  of  value  on  the  indorsee,  to  oooipel  hiip 
to  prove  it ;  on  the  other  hand,  if  this  replication 
be  allowed,  the  indorsee  is  left  in  the  same  situa- 
tion he  was  before— with  the  additional  advantage, 
that  he  is  made  acquainted  with  the  defence  to  be 
set  up,  which  was  one  great  object  of  the  late 
pleading  regulations  j  and  he  will  be  called  upon 
to  prove  value  given  or  not,  accordingly  as  tbe 
defendant  shall  prove  or  fail  in  the  proof  of  the 
alle^tion  of  fraud,  as  be  would  before  under  tbe 
general  issue."  I  have  stated  thus  fully  the  opinion 
of  the  Court  Exeheqoer  m  England,  as  Uiere 
appeer*  to  be  some  misapprehennon  as  to  the  effect 
the  deeiiion  in  JShntk  v.  Martm,  (9  Mee.  ft  W. 
304,)  upon  this  question.  The  learned  Chief  Baron 
then  referred  to  WkUaker  v.  JBdmxmdMy  (1  Ad.  ft 
£L  638,  a  C.  1  Moa  &  Rob.  366;)  ArbotM  v. 
Andttant  (1  Q.  B.  498 ;)  ilhtarm  v.  Bwmari,  <2 
P.  ft  Dav.  505,)  and  prdoeeded. — Before  I  refer  to 
other  Bases  on  this  subject,  it  is  nefessery  to  observe 
that  in  Howard  v.  Siwwt  it  was  not.  necessary  to 
dedde  this  question ;  tbe  question  there  turned  umm 
the  absence  .of  consi4«-atiun.  In  ^ramah  v.  Ro- 
ierttt  a  Scott,  35%  S.  C.  1  Bing.  N.  C.  469,  it 
was  heldi  that  wlien  the  defendant  set  up  by  bis 
plea  a  case  of  fraud,  a  replication,  stating  that  the 
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plaintiff  vas  an  indtHwee  for  value,  without  notice 
of  the  flvnd,  was  a  good  aaiwer  to  tlie  plea ;  and 
SmiA  V.  JtferCw  it  to  the  nnu  effect.   Tber^  the 
-Lwd  CMef  Beron  Abinger  pefnaed,  at  the  trial, 
fo  can  apon  the  fdafaitiff  to  beg^n     proving  fhiud, 
as  the  affinnative  of  that  all^tfoo  lay  opon  the 
dcABdent,  vfao  rabad  the  qmatlon  by  h»  piea. 
Both  tboM  eaaea  Cimted  upon  their  retpeetive 
pleafiogi,  «Bd  SdmtHult  v.  Grove*,  (8  M.  &  W. 
642,  S.  C  5  Dowl.  P.  C  775,)  is  to  same  effect  as 
Smith  V.  MartiM.    \n  Bingkam  v.  Stantty,  (I  Gale 
&  Dav.  237.  S.  C.  2  Q.  B.  117,)  the  Court  of 
Queen's  Bent^  ezpresaly  differed  witli  the  opinion 
of  the  Court  of  Exdieqner  in  JBdmtmdt  v.  Orovm, 
appljing  the  old  principles  to  the  new  law  of 
pleading  holding  that  an  admission  on  the  record 
of  fraod  would  throw  the  onus  of  proving  consider- 
ation apon  the  plaintii^  the  Court  ot  Eitcbeqner 
faoWng  •tush  admission  to  be  snffident  for  that 
purpose.   This  question  was  not  raised  in  JBrmmih 
V.  RtAertM.   The  rale  esUblished  by  a  kmg  line 
of  -dedsions,  that  if  the  note  wen  proved  to 
have  been  obuined  1^  fraud  or  eflbcted  by  ille- 
gality,  would  east  apoa  the  plaintiff  the  bur- 
then of  shewing  be  wia  a  bomS  jUg  Indorsee 
for  value  wta  again  determined  in  the  oaee  of 
SaOty  T.  BfMT  (13  H.  ft  W.  78),  which  ease 
was  not  bronght  under  the  consideration  of  the 
Court  of  Queen^  Beneh  in  Hamard  v.  SKovk  In 
tbe  former  case  the  ilte^lity  was  proved,  and  ^ 
court  wu  called  upon  to  say,  Uiat  the  plaintiff 
should  have  proved  that  he  had  given  fnll  consi- 
deration, the  qoesUoo  directly  and  pointedly  arose. 
Parke,  B.,  in  his  judgment  says,  » It  oertainly  has 
been,  since  tbe  later  cases,  the  universal  undmtand- 
ing,  that  if  the  note  were  proved  to  have  been  ob- 
tained or  affected  by  ill«^lity,  that  afforded  a  pre- 
sumption that  tbe  person  who  had  been  guilty  of 
tbe  illegality  would  dispose  of  H*  and  would  place 
it  in  the  hands  of  another  person  to  sue  upon  it, 
and  that  sodi  proof  easts  apon  the  plaintiff  the 
borlhen  of  shewing  that  he  was  a  bonAjbte  mdoiaee 
for  vaba**   On  these  anthoritiea,  we  must  hold 
that  the  evidence  in  tiiis  case  was  sn0icieiit  to  cast 
this  onns  upon  the  plaintiff,  and  therefore  he 
rtiottld  have  proved  oousEden^ion  ;  and  are,  tliere- 
fore,  of  opinion,  that  on  this  point  tbe  verdict 
should  stand.   It  was  farther  contended,  that  tbe 
plaintiff  was  etititled  to  recover  a  verdict  for  £60, 
the  defeOdant  having  given  Jod  an  authority  to  that 
amount,  on  the  principle  that  a  firm  may  be  liable  for 
the  acts  of  one  membw  of  it,  so  far  as  the  bill  is 
within  the  scope'  of  hh  authority.    ThiekiteMa  and 
anothir  v.  BromHom  (2  Cr.  ft  Jerv43d),  IVUton  v. 
-  (9  DowL  P.  C.  18),  and  others,  plainly  shew 

that  primd  Jbci*  ail  the  members  of  the  flnn  are 
bound  by  an  instrument  drawn  by  one  of  a  firm, 
within  the  scope  of  his  authority.  The  learned 
Chief  Baron  also  referred  to  ^diMi  v.  Corkett^  (2 
Gel.  &  bav.  906),  and  MittgroM  v.  Drain  (I  Dav. 
A  Mer.  947).  There  is  a  prtndple  to  be  derived 
from  these  anthorilJea  appUeaUe  to  the  oaee  b»- 
'  fore  OS ;  here  the  fraud  has  been  proved,  and  the 
acceptor  has  plainly  a  right  to  say,  mom  m  km: 
fttdara  rmi  ;  and  that  be  is  not  bound  by  this  instra- 
ment  to  any  extent  \  that  there  is  no  liability  what- 
ever.   I  do  nbt  cltiariy  understand  tbe  case  of 


Rottiand  v.  Bwm  (4  Jv.  400),  at  Iwtfiv 
body  of  the  rmatt,  bbt.  eMqM  inth  then 
tbe  feporier,  It  appean  to  be  aa  astbail 
favour  of  tbe  view  the  eodft  be  tika  c 
qnestkm.  We  ar^  Amforc^  of  ofMsim 
plaintiff  uannot  h*ve  a  verdlet  fer  m*  pgrj 
this  Mil*  nor  do  we  think  the  vadiet'eostt^ 
the  weight  of  evidence ;  all  the  &cu  *at  ] 
them,  aitd  they  have  drawn  their  ooDelsnl 
have  the  authority  of  my  brother  Lefn*  ^ 
pressing  bis  ooacurreMe  in  thejndgaeaj 
pronounced. 

PBiinaPA»n,  ijpnjsssJ  Us  M  a 
renoe.* 

Lsssn  JoKVAK  e.  Casdal  Encroi^I 
PraeHca—Btniwml  ^Habere— 9  4  ID  f 
Tfu  Court  of  Exchequwr  wiU  aUmo  tittn 
renew  whem  he  hag  tigned  the  arjtu^ 
regmred  hf  the  8th  sectiom  <f  tke  lO^I 
c.  ill,  to  remain  m  possessioii  tiUheimi 
the  crept  eowm      Aun  Wace  Aefimerl 

Tim  was  an  aiylieatioo  for  Ubertyto  inr 
kabent  pwauatt  to  tlie  pvavwoas  of  tkeS 
Vio.  o.  1 1 1 ,  B.  &  Tbe  leoaau  were  tbe  no 
tenanU  of  the  landlord,  bj  whom  the  ^ettne: 
brought;  tbey  had  no  ander-tensDU.  latj 
signed  tbe  aeknowledgnieot  required 
8tb  section  of  tbe  9  ft  10  Vic.  c.  111. 
refused  to  give  up  possession,  having  (xit  mi 
the  land. 

Mr.  J,  Penn^iiAer^lt  couki  nerer  b^; 
contemplated  1^  Uie  Iwislature  thai  tkiee 
was  to  be  kept  out  of  possession,  Mrar 
tenants  sboidd  iiave  the  power  of  ^%Hr>« 
Id  this  case,  we  are  willing  to  pay  forantf 
the  aeed  and  labour  expmded.  iif- 
Bench  has  pot  tbe  party  brii^ii^  tbe  qea 
under  the  terms  not  to  execute  tbe  imsq)  U 
till  the  teaMrt  eouM  reap  the  frails  of  tbeeii 
pat  in  the  land  ainoe  the  fanaat  Aakrr>t 

The  Court,  havii^  taken  time  to  oonete. 
Bsade  tbe  followiog  rule,  stating  U>ej*oi^> 
a  ceneral  one  for  all  api^ieatkms  of  tJw  ntisi 
*«  It  is  ordered  by  tbe  court,  tbst  tbe  wd  Iwi 
plaintiff  be  at  liberty  to  isMW  t  Rntn 
the  said  writ  of  hmbisre  facm  powst:' 
rccted  to  the  SheriH'  of  tbe  Coutt;  of  ^ 
rary,  wkbont  furtlier  motioa.  Tbe 
this  order,  of  socfa  renewal,  mi  vf^ 
possession  thereunder,  to  be  borse  ^ 
said  lessor  of  plaintiff,  and  such 
to  be  executed  until  tbe  es|iiratiM<^'^ 
weeks  after  service,  either  pmosill;  :^ 
said  tenant^  or  u  the  respKti**  ^  ' 
.    booses  of  said  Richard  Stokes  ndf^ 
Stokes,  i^Mm  riome  inmate  tbeR«C''*|' 
ord«r,  and  of  a  notioe  anseied, 
efibct  hereof;,  and  the  conne  to  liepff''^ 
said  teoams,  if  they  so  desoeh 
limit,  or  vai^  this  wder. 


•  This  c»M  wiB  heard  before  Vigot,  C.B.t^' 
and  h^roj,  B.B.    Richards,  B.  sbunt  „ 
'  ^       Lenee  WeUhigim  T.  Caemal ^Idv  (B^^*^ 
999),  Letwet  A^m  t.  ^ffdor  (lb.  »?5>  Q-t-'^ 

t  The  gsasrsl  «te  wiH  lie  fsund.  sM  HiK- ^ 
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COURT  OF  CHANCERY. 

jciLTOV  V.  Hamx&toh. — April  38,  May  IS. 

B^of  Rtvivor — Piea — Order  to  Revive. 

fiadant  to  a  bill  of  revivor  <^ppeared  to  it 

rgbr^ ;  (M  order  to  revive  woe  ^tained^  and 

oieardM,  mthin  a  month  from  kit  appearance, 
Ufeiuiant  JHed  a  plea.  Beld,  conjtrming 
iedHM  ^  ike  Maeter     the  BolU,  that  the 

'tr  to  revive  did  not  predmde  the  ^knf  the 

1. 

I  case  the  bill  stood  over  to  be  amended,  by 
ig  liie  personal  representative  of  F.  Hamilton 
ij  pursuant  to  an  order  made  at  the  hearing, 
lustration  to  him  was  taken  out  by  one  of  the 
r  defendants.  The  bill  was  amended  by 
)g  that  it  might  be  taken  as  a  bill  of  revivor 
It  her,  in  her  capadty  of  administratrix,  but 
eqniriDg  an  answer.  A  subpcena  to  revive 
f  wu  served.  The  defendant  within  eight 
appeared ;  the  pluntiff  obtained  the  usual 
ar  rule  to  revive  on  appearance  of  the  de- 
It;  subsequently,  but  within  a  month  from 
raaoe^  the  defendant  filed  a  plea  to  the 
f.  The  pluntiff  moved  to  have  the  plea 
off  the  file  M  irregular,  Imng  a  plea  to  the 
ir  which  had  been  already  obtained.  The 
r  of  the  Rolls  refiued  the  motion. 
^CftrtftMiifQ.C,  moved,  by  way  of  appeal  from 
idls  order ;  he  referred  to  the  form  of  subpoona 
ive  {Smi.  Ord.  Appx.  35),  and  argued  that  it 
,  that  not  only  must  the  appearance  be  en- 
,  but  cause  must  be  shewn  within  eight  days, 
«  pluntiff  may  revive — ^that  cause  against 
ir  can  only  be  shewn  by  plea  or  demurrer, 
h  cause  against  maintaining  the  suit  may  also 
iWD  by  answer,  Harrie  v.  Pt^rd  (3  P.  Wnw. 
Leme  v.  B%-^lgeman  (S  Sim.  465);  Cod' 
B  T.  Houlditch  (5  Sim.  286) ;  Langlet/  v. 
-(10  Sim.  345;  2  Dan.  Ch.  P.  1422;  Red. 
lea,  290) ;  Attorne^Genend  v.  Corden  (How. 
■ac4);  Browniow  v.  Chandot  rVem.  &  Seriv. 
Dt^  r.  JTarsnii  (not  reported) ;  1  Harr.  Ch. 
;  Dan.  Ch.  P.  14S2.  In  BowHfer  v.  Beamieh 
IL63X  the  bill  was  to  revive  and  answer ;  here 
mply  to  revive,  and  we  have  obtained  all  we 
I  by  the  ride-bar  rule. 

Brnctter,  Q,  C ,  and  Mr.  Deasy,  Q.  C,  for  the 
ant — The  effect  of  the  practice  contended 
Mild  be  to  make  it  impossible  to  prevent 
r.  The  64tfa  Rule  of  1843  prescribes  the 
iritbio  which  to  file  a  plea  or  demurrer, 
r.  Blake  (S  Hog.  99)  was  not  decided 
special  fhcta  of  the  case,  but  on  the  gene* 
iodple,  end  h  governs  this  case,  (Red. 
lead.  S89).  Cathcart  v.  Beweon  (Glascock 
Bpports  Bmfle  v.  Blake,  [Thev  referred  to 
li  Rule  of  1831,  Eng.,  and  contended  that  it  baa 
been  the  practice  to  inquire  whether  the 
revive  was  obtained  or  trot  before  filing  a 

P,  Fitzgerald,  Q.C^  in  reply. 
D  Cbamckixor. — My  present  impression  is, 
e  order  of  the  Master  of  the  Rolh  is  right, 
it  exhibits  an  anomalous  condition  of  the 
e;  but  i  must  try  to  put  a  rational  and 


reasonable  oonstruction  on  that  pracCio&  Hie 

subpcDoa  is  regularly  in  this  form  ^— "  Victoria.  &c. 
We  command  you,  that  within  aght  days  after 
the  service  of  this  writ  upon  yon,  exclusive  of  the 
day  of  such  service,  and  laying  all  mattm  and 
excuses  aside,  you  do  cause  an  appearance  to  be 
entered  for  you  in  our  High  Court  of  Chancery  in 
Ireland,  to  a  bill  of  revivor  filed  against  you  in 
our  said  court  by  A.  B.,  and  shew  cause,  if 
any  you  can,  wherefore  a  cause  lately  depending 
in  our  said  Court  of  Chancery,  between  C.  D., 
plaintiff,  and  others  defendants,  and  the  proceed- 
ings  thereon  had  should  not  be  revived  by  the 
said  C.  D.  against  you,  the  said,*  &o.  Now, 
it  is  argued,  that  meaning  is,  that  the  appeuanee 
must  be  entered,  and  the  canse  shewn,  witlun  right 
daya.  I  most  doubt  if  that  be  the  tme  oonstruc- 
tion. The  wder  to  revive  is  in  the  following 
terms : — 

*•  Whereas  Mr.  G.  F.,  solidtor  for  the  plain- 
tiff, this  day  informed  the  Court  that  the  canse 
formerly  depending  in  this  Court,  abated  by 
the  death  of  defendant,  and  thereupon  the  plaintiff 
exhibited  his  bill  of  revivor  in  this  cause,  and 
that  appearance  been  entered  thereto  for  the 
defendant,  It  ia  ordered  by  the  Court,  that  the 
Hud  cause  be  revived,  and  that  the  same  and  all 
proceedings  therein  had  do  auud  in  the  same 
plight  and  condition  as  the  same  were  in  at  the 
time  of  the  death  of  the  said,"  &e. 

Applying  to  the  construction  of  this  document, 
the  passage  in  Lord  Redesdale's  Treatise  and  the 
64th  Order,  It  will  be  seen  whether  they  cannot  be 
reconciled,  and  whether,  after  the  order  to  revive, 
the  defendant  Is  not  entitled  to  shew  thai  tiie 
plaintiff  is  not  entitled  to  maintain  his  bilL  At 
the  hearing  of  the  cause,  the  defendant  can  shew 
that  the  plaintiff  has  no  right  to  revive.  In  Eng- 
land the  order  to  revive  is  entered,  stating  that 
the  time  for  answering  has  expired,  not  as  here, 
on  the  appearance  of  the  defendant  1  take  the 
form  from  Seton^  Decrees,  88^  shewii^  that  in 
England  the  order  ia  made  on  a  party  foiling  iu 
performance  of  what  the  subpana  requires  him  to 
do.  In  this  country,  It  is  made  merely  on  appear- 
ance, although,  according  to  the  rules  of  the 
court,  the  defendant  has  a  month  to  plead  ur 
demur  in  general.  It  has  been  argued,  tiiat  that 
cannot  mean  to  plead  to  a  bill  of  revivor,  because 
the  rule  says,  •*  The  party  shall,  on  the  expiratioti 
of  such  fourteen  days,  proceed  on  such  plea  as  if 
the  same  were  an  answer  deemed  sufficient"  I  do 
not  read  that  as  if  the  plea  then  became  hii 
answer,  to  all  intents,  where  a  plea  ought  to  tmve 
been  put  in.  I  cannot  look  upon  that  as  overruling 
the  first  part  of  the  sentence.  I  find  the  subpoena 
calling  on  the  defendant  to  appear  and  shew  cauM 
f^nst  the  revivw,  and  I  look  on  the  bill  as  being 
liable  to  be  defeated  by  plea  or  demurrer. 

[His  Lordshui  deferred  his  final  judgment,  on 
this  motion  untu  the  12th  of  Hay.] 

May  12. — Lord  Craucbllob.— The  Master  of 
the  Rolls'  order  in  this  case  must  be  afiirmed.  It 
does  appear  that  this  plea  was  filed  consistently 
with  the  practice  of  the  court  .  The  prat^ice  here 
is  difibrent  flrom  that  iu  England  ;  that  is  to  aay, 
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the  rules  in  England  are  different,  and  define  more 
accurately  the  practice  on  this  point.  This  vas  a 
plea  to  a  bill  filed  in  time,  as  a  plea  within  the 
64th  General  Order,  which  provides,  that  *■  each 
defendant  nhall  be  allowed  one  month  from  appear- 
ance first  entered,  to  file  any  demurrer  or  plea  to 
the  whole  bill/*  There  is  no  rule  in  these  orders 
respecting  the  mle  to  revive.  A<»ording  to  the 
English  practice,  a  party  has  eight  daya'  time  to 
appear,  and  then  eight  days  further  for  pleading  or 
^murring ;  and  it  is  not  until  the  expiration  of 
both  periods  that  the  order  to  revive  can  be  mtmd. 
The  rule,  as  stated  by  Lord  Redesdale  (Mit.  Plead. 
1827,  p.  77),  is,  that  "upon  a  bill  of  revivor,  the 
defendants  must  answer  in  eight  days  after  appear- 
ance, and  submit  that  the  cause  be  revived,  or 
shew  cause  to  the  contrary ;  and,  in  default,  unless 
tlie  defendant  has  obtained  an  order  for  further 
time  to  answer,  the  suit  may  be  revived  without 
answer,  by  an  order  made  upon  motion,  as  a 
matter  of  course."  But  he  states  in  the  next  page 
what  seems  either  inconwstent  with  that  proposi- 
tion, or  to  put  a  construction  on  the  order  to 
revive,  which  is  the  same  put  on  it  in  one  or  two 
oases  in  this  country — "  And  notwithstanding  an 
order  for  revivor  has  been  thus  obtained,  yet  if 
the  defendant  owerivea  that  the  plaintiff  is  not 
entitled  to  revive  the  anlt  against  him,  he  may  take 
those  steps  which  are  necessary  to  prevent  the 
fdrtber  proceeding  of  the  bill,  and  which  will  be 
noticed  in  treating  of  the  different  modes  of  d^ence 
to  bills  of  revivor.**  Now,  the  modes  of  defence 
to  a  bill  of  revivor  seem  to  be  by  plea  or  demurrer* 
In  p.  201  he  says,  *'  If  a  bill  of  revivor  does  not 
shew  a  sufiicieDt  ground  for  reviving  the  suit,  or 
any  part  of  it,  either  by  or  against  tlte  person  by 
or  against  whom  it  is  brought,  the  defendant  may, 
by  demurrer,  shew  cause  against  the  revival  ;**  and 
in  p.  289,  **  If  a  bill  of  revivor  it*  brought  without 
aufficient  cause  to  revive  the  suit  against  the  de- 
fendant, and  this  is  not  apparent  on  the  bill,  the 
defendant  may  plead  the  matter  necessary  to  shew 
that  the  plaintiff  is  not  entitled  to  revive  the  suit 
against  him."  I  cannot  read  that  passage  in  p.  78 
without  respect  to  the  sufaaequent  passage ;  it  is 
quite  imposuble  to  exclude  these  two  subsequent 
parts  of  the  same  treatise  in  considering  the  first. 
AocOTding  to  the  present  English  rule,  it  would 
seem,  that  a  plea  or  demurrer  would  be  too  late 
after  the  order  to  revive ;  and  there  is  good  sense 
in  that,  because  by  that  order  to  revive,  the  cause 
is  plac^  in  the  same  state  in  which  it  was  before 
the  abatement ;  and  if  the  plea  or  demurrer  were 
allowed,  there  would  be  on  the  same  record  two 
orders  inconsistent  with  each  other.  In  this  coun- 
try there  is  no  definite  rule.  Formerly  the 
practice — both  in  Chancery  and  in  the  Exche- 
quer— was  that  a  plea  or  demurrer  could  not 
be  put  in  after  an  order  to  revive ;  that  appears 
fVom  Attorney-  General  v.  Garden  (How.  Eq.  Pr.  5). 
When  we  come  to  look  at  the  fonn  of  the  doco- 
nienU  they  do  not  seem  very  iutelligiUfi,  because 
the  snbpoBDa  calls  on  the  party  to  enter  an  appear- 
ance and  shew  cause:     We  command  you,  that 

within  eight  days  you  do  oauae  an  appearance 

to  be  entered  for  you  in  our  High  Court  of  Chan- 
cery hi  IreUuid  to  a  bill  of  revivor,  and  shew 


cause  if  any  you  can»  ftc."   And  the  mdar  to  revive 
merely  atates  that  the  par^  appeared,  but  oootans 
not  a  word  about  his  not  having  shown  eaoae,  though 
one  would  expect  that  to  be  entered;  theoiily  way 
to  construe  that  sensibly  is,  that  an  appearaiwe  wiA- 
out  plea  or  d«nurrer  is  assniMd  to  b*  a  —*"'-irtin 
to  a  revivor.    However,  whatever  may  have  besa 
the  old  practice,  the  nodam  practice  ia  act  the  saaK^ 
at  least  in  no  important  esse  has  •  plea  under  these 
aironmstances  basD  set  aaide.    In  Bayh  v.  Slake, 
(2  Hog.  99t)  it  is  treated  as  aceordiBg  to  tbe  cnrrcot 
of  practice  of  the  court.   It  does  appearoa  the  do* 
cuments  in  thhi  cause  that  the  qneation  arose  whetbsr 
the  order  to  revive  waa  entered  in  time  frrniei  it 
was  obtained  on  the  same  day  that  the  demarrer 
was  filed,  and  was  not  served  till  afterwwds,  W  it 
does  not  appear  from  the  report  that  that  was  oniefa 
argued,  and  the  judgment  goea  on  thegeocral  prio- 
dple.   Mr.  Ball  for  the  defendant  aaid:  **  This  de- 
murrer was  fit^  within  eight  days  after  the  eotry 
of  the  defendant's  appearance,  and  pleas  aoddeaor- 
rers  have  frequency  been  filed  to  biUs  of  revivor 
after  the  order  to  revive  has  been  entered.''  Thst 
statement  of  counsel  was  made  to  Sir  William  Hae 
Mahon,  a  very  competent  judge  of  tbe  pneaet  it 
tbe  court,  who  says :  "  The  order  of  revivor  eosttlas 
tbe  plaintiff  to  carry  on  the  proecedii^  in  the  eri- 
g^nid  eanse,  and  he  will  get  tbe  benelk  of  them 
he  diall  appear  to  be  entitted  to  itat  tbe  bcerv^ef 
the  cause,  but  it  is  not  in  any  manner  eoodasiveas 
to  his  right  to  revive  tbe  suit.   Nothing  coo  be  mm 
denreble  for  the  plaintiff  if  he  has  do  Hgbt  to  revive 
them  that  the  defence  should  be  set  op  as  soon  ss 
possible.    Tbe  entry  of  an  appearance  eaaaot  be 
any  bar  to  a  defence  either  by  anawo',  plaa  or  de- 
murrer."    It  was  allied  that  the  report  was  iaaer- 
root  because  this  other  ground  of  ooatrovecs;  a|»- 
peared  on  the  documents,  but  I  caanot  so  treat  it. 
It  is  well  known  that  this  reporter  was  a  pecsoo  m 
the  confidence  itf  Sir  William  Mao  Maboo,  and  that 
bis  reports  have  in  consequence  auoh  ai^horUy  on 
points  of  this  sort.   In  Catheart  v.  Hemtam,  (Glas. 
169;  S.  C  Hayes,  447.)  tbe  court  reeog^oed  the 
judg^nent  Of  Sir  Willian  Mac  Haboa  ia  Boj/U  v. 
blSut  which  was  there  referred  to  as  a  or 
within  the  recollectioo  (rfooonsrl.  So  tbaralbrc 
as  any  printed  eaae  of  late  jeara  it  aaaoaa  tbai  the 
entry  (tf  tbe  order  to  revive  doea  not  prsvaat  the 
filing  of  a  plea  or  demurrer,  the  oitry  ia  oo  mfifm- 
ance  merely.   Now  it  is  remarkable  that  tbe  ordsn 
of  1834  contain  an  order  for  the  rule  to  revive,  tbe 
16th  providing,  "  That  in  all  cases  of  tulla  of  retiw 
the  rule  to  revive  may  be  entered  immeitiatdy  upon 
the  appearance  of  the  party  being  eatwed  with  the 
registrar,  and  without  any  attai^meat  to  watrant 
same.**   The  I8th,  which  immediately  feUewi^  pro- 
videa  that  each  defendant  should  be  aUoved  one 
month  to  file  any  demurrer  oo  plea  to  tbe  wlnle  bill. 
U  does  appear  mm  those  two  ruletk  ao  doitleaMh 
other,  that  the  attoitton  of  tbor  framwa—l  have 
been  drawn  to  tbe  power  to  enter  tbe  rob  to  lavive 
immediately  oo  appearance,  wbUe^  faj  the  mbse- 
qaent  order,  they  gave  the  defendant  eaeanaib's 
time  to  i^d  or  demur.   In  tbe  new  raba^  Ae  16ib 
rule  is  omitted,  the  18th  is  retained  aa  pert  of  the 
64th  rule.  It  was  contended  that  that  waa  oootroled 
by  tbe  subsequent  part  of  the  aaioe  rals^  bat  I  ea»- 


Digitized  by 


TH£  IRISH  JURIST. 


243 


not  aoeede  to  that  uguDieqt.  I  bad  iaqoiry  Di«de 
upoD  the  practioeb  but  that  did  Dot  throw  much  light 
on  Uw  point.  I  have  the  report  of  the  Depu^ 
Keeper  of  the  RolU,  and  it  MiBou  that  caaaaofthif 
•oct  ere.verj  raret  and  the  oflker  atatea  that  there 
M  DO  aatobliahed practice oo the  poiat*  Thctbaog 
ma,  end  aa  it  i^^iean  that  without  ovemiling  £^ 
v.  Bialu,  and  throwing  inor*  difficult  oo  the  oe- 
.ftodant  than  be  ahould  havc^  I  eaooot  diiturb  the 
Rolla  Order,  it  must  be  affirmed.  Perhaps  it  would 
be  proper  that  the  practice  should  be  settled,  and 
made  more  consisteDt  by  an  order.  I  do  not  think 
it  a  CMC  to  give  costs  on  either  side. 

Chancery  Motion  Book  4,  p,  248. 

ROLLS  COURT. 
Ibviw  v.  Dc  MA88BT. — April,  81. 

PracUc* — Injunction — Proceeding*  hf  creditor 
afier  decree — Cott*. 
SiU  to  adminitter  aeietst  after  a  decree  to  account 
om€  ^  the  creditors  with  notice  of  the  decree,  served 

rn  the  ezecntrix  ;  a  ciieil  biU  Jbr  a  deU  due  kjf 
teett^  ttU^gu^ promieee  bgf  iheexeeutrist  an 
u^UMction  woe  granted^  emd  the  creditor  woe 
direeUd  to  pty  die  costt  of  the  ffiotikpn. 
The  bin  in  this  case  was  filed  to  administer  the  assets 
of  W.  H.  De  Masaey,  deceased,  and  a  decree  pro- 
nounced on  the  S5th  of  January,  1849}  previous  to 
the  deeree  some  of  the  crefUtm  institated  proceed- 
itiga  at  lav  in  the  superior  courts,  and  others,  and 
ttmoogst  the  rest  a  person  named  Michael  Kennedy 
prooMded  fay  civil  bill  against  the  -drfeDdant,  Mary 
l>e  Massey,  enaoiitrix  of  the  deceased,  and  obtained 
rrom  the  affidavit  of  the  defendant's  soli- 
'  citor  lt  appeared  that  the  judgment  debts  due  by  the 
deceased  amounted  to  the  sum  of  £6,000,  simple 
coDtcact  debts,  £1,500,  and  the  assets  amounted  to 
odIj  the  sum  of  £l,00a    On  the  Slat  of  February 
an  Application  was  made  on  behalf  of  the  defendant 
to  reatrain  aucb  of  the  oeditora  as  were  proceeding 
ok  law,  and  an  order  pronounced  staying  all  further 
proceedings  as  to  the  parties  then  pro(«edtng  in  the 
superior  oonrts  against  Mary  De  Massey,  the  execu- 
trix, with  liberty  to  them  to  come  in  and  prove  under 
the4«cree  to  account  their  demands  and  coats  properly 
incurred,  and  no  rule  was  pronounced  on  said  motion 
aa  to  Michael  Kennedy  and  the  other  creditors  who 
had  obtained  civil  bill  decrees  before  the  said  decree 
to  account  was  pronounced.   Tlie  dvil  bill  decrees 
having  been  subsequently  reversed  on  appeal  at  the 
Spring  Assizes  for  the  County  of  Limerick,  said 
Michael  Kennedy,  on  the  13th  of  March,  1840,  bad 
n  aaeond  civil  bill  served  for  the  same  demand,  vary- 
ing from  the  former  one  by  laying  a  promise  to  pay 
by  iba  executrix.  ,  The  affidavit  of  the  defendant'n 
aolidtor  stated  that  Michael  Kennedy  and  his.  soR- 
citor  had  full  notice  of  the  decree  to  acoount,  and 
of  Uie  aaid  wder  rastraining  the  other  creditors  from 
procoediDg. 

Mt.  HugheSj  Q.  C,  on  behalf  of  the  executrix, 
now  moved  that  an  injunction  might  issue  to  restrain 
Michael  Kennedy,  his  solicitors,  attorneys  and  agents 
from  proceeding  at  law  against  the  defendant,  and 
that  Ida  solicitor  being  at  liberty  to  file  a  general 
charge  for  his  sevwal  diMts  -uodw -the  dwree  to 


aoooont  in  this  owise  mi^^t  be  restrained  from  insd- 
tutiog  further  proceedings  against  the  defendant  u 
such  exeeutrix  of  the  aaid  W.  H.  De  Ma^. 

Mr,  R.  Ftrxuem  and  Sir  Cokm  &Lt^[hUii, 
contn,  eiled  Lord  v.  Wormleuhtont  (Jac  148,) 
Jones  v.  Brwin,  (S  Yoo.  &  &  Ch.  170,)  HMwood 
V.  ConataUe,  (2  Yon.&  CEx.  143.)  Even  though 
the  ereditor  have  notice  of  the  decree  be  is  entitled 
to  bis  costs  including  those  of  the  motion,  and  though 
the  Court  in  same  instances  refuses  the  creditor  his 
costs,  yet  there  is  not  any  case  in  which  the  costs 
have  been  given  against  him.  P^aper  v.  Fostevy  (6 
Ir.  Eq.  R  384,)  Egan  v.  Baldwin,  (1  Hog.  19&.) 
Bookless  V.  Crumack,  F.  Cooper,  141. 

**  Let  an  injunction  issue  in  this  case,  to 
restrain  the  aaid  Michael  Kenne^,  his  soli- 
dtors,  attornies,  and  ^ents,  from  nuther  pro- 
ceeding at  law  agahiBt  the  petitioner ;  aiid  it 
wpearing  to  the  Court  tiiat  the  said  Michael 
Kennedy,  and  hia  solicitor,  B£r.  J.  Delmege, 
had  notice  of  the  deeree  to  aeoonnt  in  ti^a 
cause  before  he  served  the  dvil  bill  <rf  the 
13th  day  of  March  last,  let  the  said  M.  Ken- 
nedv  [my  to  the  petitioner  the  costs  of  this 
application,  and  let  it  be  referred  to  the 
Master  to  tax  same,  ftc,  and  let  the  aaid  J. 
Delmege  be  at  liberty  to  file  a  general  cbaige 
for  his  several  clients  under  the  decree  to  ac- 
connt  In  this  cause,  and  be  restrained  from  in 
stitutittg  further  proceedings  against  the  peti- 
tioner, as  such  executrix  of  said  W.  H.  De 
Massey,  deceased." 

R,P,H.B^Uh,9&,jb,m, 

KsLson  Aim  Win  v.  Lbwu. — Mag  16. 
Prat^n^PuMieatwn-^Nt^ce  of  mofum  to 
respite* 

Publication  should  not  be  passed  where  notice  of 
motion  has  been  served  to  reepite  same,  and  the 
opposite  party  will  not  he  deU^ed  ihereby. 

The  facta  of  this  case  are  stated  ante  p.  336. 
Mr.  ffohartt  for  the  plalntiffl^  now  moved  that 

Snblication  should  be  rsefuted  from  the  7th  day  of 
lay  to  the  21st— the  plaintiff  ondertaking  to  set 
down  the  cause  for  heulng  in  the  Lord  Chancel- 
lor's list,  00  the  first  ds^  of  Trinity  Term. 
Mr.  Dobbs  contra. 

Mastbr  of  thb  Rolls. — It  is  the  practice  in 
the  Exchequer,  and  in  this  court,  to  respite  publi- 
cation when  the  opposite  party  will  not  be  delayed. 
Where  a  notice  is  served  for  that  purpose  tlie  other 
party  proceeds  at  his  peril ;  and  the  court  expects 
that  no  proceedings  will  be  taken  after  the  service 
of  the  notice,  if  the  case  is  proper  for  discussion,  and 
no  delay  is  caused  thereby.  I  will  respite  publieii' 
tion.  and  will  not  give  the  costs  of  th's  motion  to  the 
defendwit,  as  the  examiner  cautioned  his  solicitor 
not  to  pass  publication. 

**  It  appearing  to  the  couK  that  the  defendant's 
solicitor,  after  the  service  of  the  plaintiffs' 
notice  to  respite  publication  of  the  depositions 
of  witnesses  In  tlUs  cause  on  them,  insisted  on 
the  examiner  of  this  court  passing  publication 
of  said  depomtions,  although  informed  by  the 
examiner  that  be  ought  not- to  require  such 
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publicatioD  to  pass,  ootil  tbe  pending  fnotion 
should  be  decided.  It  is  ordered  by  the  Right 
Hod.  tbe  Master  of  the  Rolls,  that  the  plaintiff^ 
be,  and  they  ore  hereby  at  Hberty  to  examine 
witnesses  in  this  caose,  uotwithMaoding  pub- 
lication having  passed — the  plainliib*  hereby 
undertalting  to  dose  such  examination  before 
the  ceoond  day  of  next  Trinity  Term,  aud 
to  set  down  this  cause  for  hearing  on  the 
•ecoad  day  of  next  term ;  and  it  is  further 
ordered,  that  the  defendants  be,  and  they  are 
hweby  at  liberty  to  cross-examine  such  wtt- 
aewss,  and  it  is  further  ordered  that  the  par- 
lies do  abide  tbeir  own  costs  of  this  motion."* 
Zik  285,  >D.  :23a. 


EQUITY  EXCHEQUER. 
In  rv  Tukhlet  «r  pattt  tbb  Mayor  ard 

BUBOESBES  OF  BkLFAST. 

Practioe — CotU — Tratu^img  jnoiMgr  Jty  Town 
Comncii  to  Comi  9fChamen$,  to  Ou  erwdit  of 
lunatic. 

Mr.  W,  C.  Dobbt  moved  that  the  purchase- 
noney  lodged  in  this  Court,  pursuant  to  tbe  |ffo- 
Tirfons  of  69  eeo.  of  tbe  8  Vfc  c.  18,t  be  paid  into 


*  Id  carder  to  svsid  BtiBapprebansion,  It  is  r^t  to  men- 
tion that  the  obiervationi  of  his  Honor,  reported  Ante  page 
S36,  were  made  whh  reference  to  the  particular  circom* 
•taoees  of  the  ease,  and  ar«  not  to  be  eoiuidered  aa  laying 
down  the  general  rnle,  that  ia  mtrj  ease  in  whteh  a  notte* 
to  respite  pabUBStion  has  bsan  serred,  procMdiagB  rtioald 
bs  st^ed  ontfl  the  moOon  la  heard.  By  referenoe  to  the 
rsport  of  tbe  DMChn  as  sbors^  tt  will  tw  seen  that  U  is  only 
In  casta  whsro  tbo  oppoaiu  pvQr  will  not  be  dalayod,  that 
poblicatioa  abonld  not  pass  pending  a  motion  to  respite. 

t  Hm  69th  section  enacts,  that  "  If  tbe  parcbaae  or 
•ompeosation  which  shall  be  payaUe  in  reapeot  of  any  lauds 
or  any  interest  therein,  pnrchased  or  taken  by  the  pro- 
moters of  the  undertaking  Aron  any  corporation,  tenant 
for  lifie,  or  in  tail,  married  woman  served  in  her  own  right 
or  entitled  to  dower,  guardian,  committee  of  hmatio  or 
idiot,  troatee,  esaeutor  or  admlnlatrator,  or  person  hsTing 
a  putial  or  qi^&od  tataveat  only  in  such  landa,  and  not 
•otltled  to  sell  or  oonv^y  the  same,  exoept  ander  tbe  provU 
slona  of  tUa  act  or  the  special  act,  or  the  compensation  to 
bo  paid  tor  any  permanent  damage  to  any  such  landa, 
aaumnt  to  or  exceed  the  anm  irf  two  hundred  potmda,  the 
samo  abaU  be  paid  into  the  bank.  In  tbe  name  and  whh  tbe 
privity  of  the  Aeoonntaot-gMieral  of  tbe  Court  of  Chan- 
oery  in  England,  If  tbe  same  relate  to  lands  In  England 
and  Walesr  or  the  Accountant-general  of  the  Court  of  Ex- 
chequer  in  Ireland,  if  tbe  same  relate  to  landa  in  Ireland, 
to  be  ^aced  to  the  account  there  of  aoch  aeconutant- 
fsnanl,  a*  porf*  the  promoters  of  tbo  uidertakfaif ,  (d^ 
BoriUig  them  by  their  proper  name,)  In  the  antter  of  tlie 
apecial  act,  (citing  it,}  pursuant  to  the  method  prescribed 
1^  any  act  for  the  time  belter,  In  ftaree  for  regulating  noneya 
paid  bito  the  said  Courts,  and  such  maa^9  shall  romiJn 
so  deposited,  nptil  tbe  aame  be  applied  to  aomo  one  of  tbe 
following  purpoees  :  that  is  to  say, 

"  In  tbe  purchase  or  redemption  ei  the  lend  tax,  or  tbe 
diseharge  of  any  debt  or  Ineambranoe  aflbtrting  the  land  in 
respset  of  wUoh  such  mooqr  shall  have  been  paid,  or  aflM- 
big  other  lands  settled  tkertwitb  to  tbe  same  or  to  the  like 
■se.  trusts,  or  purposes. 

**  In  the  parehase  of  other  landa  to  be  oouvsyod.  United 
and  settled  upon  tbe  Uke  asea.  trasts,  and  parposes,  and  la 
tbe  same  maooer  as  Um  lands  la  raspset  of  wMdi  sttoh  no- 
nay  shall  have  Uan  paid  stood  ssMlsdt  or 

"  If  Bwth  mouoy  shall  be  yM  in  rti^*^  ^  "^9  baiUUngs 


the  Court  «f  Clunaiaj,  as  the  pcrsoo  saiitU  lo  | 
at  the  tin*  of  tbe  pardiaee  by  tbe  Riolwty  Cos. 
pany,  bad  aiiice  been  fband  a  Innatie^  hicapaUe  tf 
managing  hii  affairs.  He  was  a  hwatie  tt  tbetiai 
of  the  purchase.  Prior  to  the  parehase  hit  hlW 
derised  tbe  property  from  him,  which  devise 
snlMequently  to  the  purehaee^  Aedared  ionfid,  stj 
the  lunatic  became  eotikled  at  hair  at  hnr. 

Mr.  MewUt  contra^— The  committee  of  the  Ion. 
tic  fau  no  r^ht  to  get  the  money  outof  Comdv- 
iug  the  life  of  tbe  lunatic.  This  ia  to  tppliatita 
to  tranafer  the  fand  «o  the  Contof  Cbaaeeiy,  then 

it  will  be  administered  witbootrefenaetteihipre* 
viuoDs  of  the  act  wtrich  aulhoriaaa  this  emn  sIom 
to  deal  with  it.  Tbe  kmatiecan  aiyli  iioptm, 
title  now  than  be  bad  at  the  tiaae  «f  the  mnUhi 
if  not  entitled  then  be  eanoot  baoMaasoM^tW 
oratinuanceoftbeluua^.  [On  the  qaaniDB  dtou 
he  dted  JB*  parte  TtUmf  oMotim  v.  At  Gmf 
North  of  England  iZ.  O,  (4  Kail.  Ca.&5); 
ThoToton  inre  M«  Midland  Cmmtm Siih^i^t 
Law  Jour.  167.)3 

Mr.  Dot^t  in  reply. — The  argnmeat  on  the  othe 
side  would  go  to  <teprive  us  of  tbe  reeeptioQ  of  fti 
money  in  any  event;  it  oonld  never  hare  been  in- 
tended that  the  property  of  a  lunatk  dwuU  be  id. 
ministered  in  this  court.  In  this  esse  then  a  i 
party  absolutely  entitled  to  tlus  fmd,  for  vka 
there  are  persons  in  euateooe  c^>aUeof  perfonu^ 
tbe  necessary  trusts,  to  wbora  this  cmirt  will  psjh, 
As  to  the  costs  we  are  enUtled  to  theai  under  ihe 
provisions  of  the  80th*  aecof  the8  Vice.  18.  Tb 
casee  cited  on  the  other  aide  do  not  apply,  dHfvn 
not  applications  under  tbe  provieku  of  thaatt 

FsnRBVATBaE,  B. — I  tbiuk  tfaii  IS  a  piyflHQt  oot 

taken  under  tbe  authority  of  thia  or  tbe  spsddwt, 
Jured  by  the  ^ximity  of  tbo  worlts.  or  naeriii «  ». 
plealng  sooh  btiildlngs,  or  subatltntlag  other  b  lUt  it«l, 
>n  such  manner  as  the  Court  of  Cbaneeiy  shaS  fimt' 

'  The  SOth  section  soaota.  That  aH  o»ni«  dipaiMa 
the  bank  under  tbe  proriaiooa  of  this  ortbe^egUacttra 
act  inoorporatod  therewith,  except  where  sa^  Mskiikil 
liave  bean  so  d^ooitedby  reaaooof  the  wiUynrfiMlid^ 
party  entitled  thireta  to  loealTa  the  same,  «ttcmiQs 

rrieasa  the  land  to  respect  whereof  the  isaniial hi  wtk 
or  by  reason  of  the  wilful  nrgleet  of  aay  patt|  ti  Mie«t 
agoodtiUe  to  the  land  roquhod,  it  ihaB  bs MU brlb 
Conrt  of  Chnncefy  hi  En^aod  or  tbe  Govt  of  BufafMr 
in  Ireland  to  order  tbo  eoeU  of  the  foUowbifBsttm,  isdii 
Ing  therein  sU  reasoanbU  obargta  aad  sipsotw  isMa 
thereto,  to  be  paid  by  tbe  promoters  to  the  sndwteMHi 
(that  la  to  say)  the  ooata  tiS  tlw  pnrehass^  «r  thi  ttUiftf 
the  landa,  or  wUch  aball  bavs  bean  inonrrediaeeaNqsaMi 
thereof  otiier  tban  aocb  eoata  aa  ara  hsrsla  othinriMin- 
vided  for,  and  .the  ooata  of  the  laveataeM  ttmAmmtft 
to  Oovemment  or  real  seeaiMee,  and  of  the  lehHasi 
thereof  in  the  purchase  of  other  lands,  andaboaiMarf 
obtaining  tbe  proper  orders  for  say  of  the  pwywetifawai 
and  of  tbe  orders  for  payment  of  the  dtvldsnoi'aaj  IttM 
of  the  securities  opou  wUeh  saeh  awsys  M  Wimni 
and  nS  all  proceedings  resting  thareta^  exeipt  ml »  w 
oeeaaioned  by  litigation  betweea  adverse  dslnarii:  pmki 
always,  that  the  ooata  of  one  spfttestloa  aaly  toiMnft- 
ment  in  hud  sbaU  be  allowed,  adem  It  ihsl«ianihi 
Coart  of  Cbaacary  to  Englaad orlo dN Qa^dUimfm 
In  Ireland  that  it  to  ftor  the  haselt  of  the  ptHm  hMd 
in  tbe  said  moneys  that  the  aame  Aeald  bs  kiatrinOi 
purchase  of  lands,  in  dUforeat  Huaa  aad  at  dMrart  !>■«, 
in  whioh  ease  It  shall  be  lawftd  U»  the  Coart,  Ifit  Wit, 

to  order  the  ouota  of  aaj  eaah  toveatSNBls  It  to  H  ^ 
promoters  of  the  uaiK  l|iln. 
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of  eoort,  and,  putting  ao  md  to  tiw  nttter,  the 
ordar  will  b«  to  pay  it  into  the  Court  of  Chauoery  to 
tha  credit  irf  tba  lanatic  matter,  and  the  company 
will  be  liable  to  no  further  ooatt.   I  can  soarody 
thislt^  that  tba  Legislature  intoided  that  this  court 
ahouM  interfere  with  the  joriadtetion  of  the  Lord 
Cbauodkir  ai  to  the  jmiperty  which  the  lanatic 
woaU  be  oCherwiae  entitled  to* 
*■  Let  the  aom  ofjES^dOl  16i.  5d.  be  transferred  to 
the  Aeooumant-General  of  the  Court  of  Chan- 
oeiji  to  be  ^aeed  to  the  credit  (rf  the  matter 
of  Bobert  Tamley,  a  Innatie,  and  let  the 
"TnTo  Omndl  pay  to  the  petMoner  the  coati 
•f  the  petition  and  fffooeedinge  thereon,  and 
of  tlilB  »ed«^  and  (he  tranrferring  of  said 

— ♦ — 

QUEEN  S  BENCH_HiiJUftT  Tebu, 
BmmnETS  v.  AirDsaaON. — Jan,  99. 
/Wfo|r  of  Assurance — Proposal  and  Dedaratioi^^ 
^ranautent  Concmlmentt  or  Untrue  AUegaiion 
—MtUeriaUhf  of  Antmsr  not  a  jnatiion  fir  the 
Jury — Mis-direction, 

AerumpsU  on  three  several  policiee  of  OMurancff  on 
eat^     them  contaiued  a  provisionf  dedar- 
ing  thai  it  ehould  be  void  **  ^  anything  ttated 
the  assured.,  either  in  the  dedartUion  or  attetta- 
froR  therein  be/ore  mentioned  to  have  been  made 
by  him,  should  not  be  true"    The  propoMol  Jitr 
insurance  contained  the  JoUowitig  particular  :— 
*^  HoM  the  party  t  Hfi  been  accepted  or  refused  at 
any  otAct*  office^  and  if  accepted^  was  it  at  the 
9UMal  piemiumt  or  with  what  addition  f**  The 
answer  returned  by  the  aesured  was,  "  Asylum 
ernd  SeUiimai  Ofin,  at  ^  ueual premium."  The 
^fidiowsnft  agreement  appeared  at  Ae  fiol  o^  the 
propoeidt  and  was  signed  by  the  assured  t — **  / 
kereiy  agree  that  the  pnmosai  mentioned  m  M« 
above  polity  ehail  form  the  basis  ^  the  contract 
between  Mff  assured  and  the  cov^pmuf ;  and  if 
there  be  any  frauduleui  concealment  or  untrue 
eUlegation  tontained  thereinj  all  money  which 
shaU  have  been  paid  on  account  <f  this  msurance 
mhall  become  firfrUedy  and  the  policy  votd."  The 
elefitndani  proved  at  the  trial  that  me  aesured  had 
fn-oposed  the  same  parties  UJe  for  ineureaice  at 
ttco  other  i^SeeSt  previous  to.  ^tcttng  the  insur- 
ance with  the  d^endanis  Compamf^  and  that  his 
ftropoeal  was  rejected.    THie  Jwdge^  m  smMRta^ 
stmiedtoihejnry^ilMtitwas^tlmmtosay 
e^tether  there  Itad  been  a  etme»4ment  by  Im 
esMeuredof  any  circumetanee  wUeA  it  was  material 
^xr  &te  Von^i^  to  know. 
Mfatd,  that  this  was  a  mis^re^ion,  fir  that  the 
meemndM  contracted  wiA  ike  dsfindaafs  Com- 
gMoof  AlU  tke  semiai  matten  comlamed  m  the 
fnvpoeal  ■  shoaU  be  answered  tn^,  and,  conee- 
^memtfyt  Aat  the  queetioH,  wheAer  m  answer 
waewtoreorlees  materialf  wfls  not  open  to 

A— nmpdt  by  tbe  plaintifF,  as  admiDlstrator  of 
HoiBiphrey  Palmer,  deceased,  against  thedefend- 
■nty  sued  as  cme  of  the  directors  of  the  United 
Kitagdom  Lift.  Assnrauee  Conmany,  on  three  poli- 
BiM   of  HiBranoB  on  the  li»  of  the  dooBModj 


amounting  to  £1]I00,  dated  reapectivelT  the  2Dd 
of  September,  1840i.  Each  of  the  polides  con- 
taittod  the  following  redtal : — **  Whereas  H* 
Palmer  is  desiroaa  of  making  ao  insurance  upon 
his  own  life,  and  has  declared  that  he,  the  said  H. 
Palmer,  not  exceed  the  age  of  d4  years  on  the 
22nd  of  August,  1840,  has  had  the  small-pox,  has 
not  had  the  gout,  has  not  suffisred  a  spitting  of 
blood,  and  is  not  affected  with  any  disorder  which 
tends  to  shorten  life,  and  that  he  has  led  and  con- 
tinues to  lead  a  temperate  life."  One  of  tbe  terms 
of  the  pcdiciea  was,  that  they  should  be  Toid  '*  if 
anything  stated  by  tbe  assured,  either  in  the  declar- 
ation or  attestation  thereinbefore  mentioned  to 
have  been  mads  1^  blnii  ahoiUd  not  be  tme.**  The 
proposal  for  insuranee  contained  partienlars  to  be 
filled  npt  mgncd,  and  wlthassed  t  and  one  of  theao 
particulars  was  as  follows; — **  Has  the  party's  life 
been  aeeepted  or  refused  at  any  othw  omo^  and  if 
aocepted,  was  it  at  the  usual  premium,  or  with 
what  addition  ?"  Tbe  answer  returned  to  this 
question  was,  **  j^lnm  and  National  Office,  at 
the  usual  premium." 

Tbe  plaintiff  was  the  party  who  proposed  tbe 
life  for  insurance,  end  the  following  agreement, 
appearing  at  tbe  foot  of  the  proposal,  was  signed 
by  him : — *<  I  hereby  agree  tliat  the  proposal  men- 
tioned in  the  above  policy  shall  form  the  basis  of 
tbe  contract  between  the  assnred  and  the  company  ; 
and  if  there  be  any  fiwtdulent  eoncealment  ot  un- 
true  all^^ation  contained  therein,  all  money  which 
shall  have  been  paid  on  aeeount  of  this  insuranoe 
shall  become  foimted,  and  tbe  poUey  void." 

The  declaration  set  forth  the  three  pdicioa  and 
eoodilions  ct  uauranoe  anncRed,  and  avwredt  in 
the  usual  nanneri  that  all  the  conditions  of  tlie 
policies  had  been  complied  with. 

Tbe  declaration  also  contained  the  mouey>counts, 
and  the  defendant  pleaded  the  general  issue. 

On  the  trial  of  the  cause  before  the  I^rd  Chief 
Justice,  at  the  sittings  after  Michaelmas  Temn 
1848,  it  appeared  from  the  defendsnfs  evidence^ 
that  tbe  plaintiff,  pravioue  to  effecting  the  iu- 
snranee  with  the  defendant's  company,  had  pro- 
posed H.  Palmer's  life  for  insurance  at  two  other 
offices,  and  that  his  proposal  was  r^eoted  by  them. 
The' defendant's  counsel  thereupon  submitted  tlut 
this  was  a  fact  which  should  have  been  communi- 
cated to  the  defendant's  company  by  the  plaintifft 
when  answertag  tlie  particulars,  and  that  the  not 
doing  so  amounted  to  a  fraudulent  oottcealmettt  on 
his  part,  and  rendered  tbe  policy  vdd. 

The  Lord  Chief  Justiee  left  it  to  the  jury  to  say 
whether  thm  had  been  o  eonesabment  ^  any  cir- 
tmmstance  whieh  it  teas  wuUerial  fir  tne  coeigmny 
to  know.  Tbe  jury  found,  that  there  was  no  con- 
cealment of  any  material  circumstance,  and  gave 
tlieir  verdict  for  the  plaintiff,  for  the  amount  oS  tbe 
snm  insured. 

On  a  former  day  in  this  term, 

ifr.  Martleyy  Q.C,  oMved  for  and  obtained  a 
mle  nisi  for  a  new  ^aU  on  the  ground  of  mis- 
direction of  tbe  Lord  Chief  Justioe,  and  that  Uie 
verdict  was  against  law  and  against  evidence.. 

Mr.  Brewster t  Q.C,  (with  him  Mr.  Fiti^ibbont 
Q-C)  now  shewed  cause.  Tbe  qneation  i^  whe- 
ther, tiw  doelaraUoa  is  so  iuoeipuraled  with  Um 
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poUey  as  to  main  -  it  mattflr  4if  warranly.  The 
preaent  case  is  distiagoishabla  from  SemUan  v. 
ScmU,  {6-  I.  L.  Rep.  867,)  aad  from  Omekr. 
Jngali,  (14  M.  W«  95;)  for  in  Ihese  eaaes  tbe 
declara^Hit  being  distinotly  referred  to^  Iras  oobs»- 
liersd  as  erabomd  in  tM  poUsy,  and-  to  have 
thereby  beoome  a  part  of  fe,  ara*  eodscqueBtly, 
matter  oi  warraoty  i  bvl  -io  tiie  present  oasa  the 
polioy  does  not  nfitr  to  any  instnunent.  and  to 
import  bito  a  eontraet  a  document  which  ia  not 
mferred  to»  to  a  vioktiDo  of  the  statute  of  frauds, 
and  ooDtrary  to  the  general  prineiples  of  the  law. 
Bearding  the  declaration  as  matter  of  repreasnta- 
tion,  tbs  qaesUoD  of  materiality  was  for  the  jury. 

Mr,  Martieif,  Q.C^  and  Jfr.  Gmn^  Q.C.forthe 
defendant*— The  qoeatimi  is,  whether  there  is  a  suffi- 
cient rrference  in  the  policy  to  a  dadaratian,  so  as 
to  enable  the  defendant  to  give  in  evidence  what 
that  deolarati<m  is.  The  policy  is  only  signed  by 
one  of  the  parties,  and  we  are  entitled  to  read  the 
wwds  in  the  poliCT,  "  has  declared,"  as  saying  that 
Palmer  **  has  made  a  detdaration.**  The  priompiR 
established  in  Seanhm  v.  Scaakf  is,  that  if  the 
document  la  referred  t«»  it  forma  part  of  the  policy, 
and  we  sidimit  Uiere  is  enough  to  idantify  the  de- 
idarsAioo  with  the  politnr.  It  waa  malarial  that  tbe 
deltsndant  ahould  have  known  dut  the  iasnrad  was 
f^aotad  by  another  offlaa  six  -waaha  before  he 
applied  to  be  insured  in  the  defisndaot's  offloa. 

Jfr.  FiUvibbomt  Q.C^  ia  reply. — The  polioy 
commences  by  deolariog  that  R.  Palmer  did  not 
Moeed  the  of  thirty-four  years — has  had  the 
small-pox,  has  not  had  the  gout,  fto.  Hare  is  a 
statement  of  facts,  which,  if  true,  would  make 
Palmer's  life  an  iasurable  on^  and  all  the  other 
questions  are  put  with  the  view  of  testii^  the  aoen- 
racy  of  the  former  aoswers.  What  is  intended  to 
be  made  warranty  is  extracted  fr«n  the  statement 
or  declaration,  and  it  is  only  reasonable  and  just 
the  company  to  stipulate  that  those  matters  which 
go  to  make  an  insurable  life  should  ba  made  matter 
of  warranty,  but  it  wonM  -be  unreasonable  fcH- 
them  to  require  that  nattam  no  way  affeetlag  this 
question  should  also  be  made  warranty.  The 
policy  says,  if  any  of  Uie  aUegatiooa  ana  not  true, 
it  is  to  be  veidt  but  the  deelaiation  baa  the  words 
Jraudmlmt  amcMbufHU  which  ia  a  queMiou  for  the 
jury.  The  fallacy  at  the  other  side  is  in  supposing 
that  the  attestation  in-  the  poUey  meanaa  proper 
attestation,  and  not  an  aet*  We  contend  that  the 
policy  refers  to  a  verbal  statement,  and  not  to  the 
written  statement  and  declaration.  ,  la  SaanUn  v. 
Seeidt,  thtire  was  an  express  refereoee  to  a  written 
declaration ;  and  in  Gitvck  v.  ItigaUt  tha  Judge 
narrowed  the  qoestioo  too  mueh. 

BiACuuEme,  C.J. — We  are  of  opinion,  that  I 
was  wrong  in  ■  leaving  tho  quostloa  <n  jnatariality 
to  the  jury.  The  venliot,  tberafon,  whioh  was 
anything  but  satisfactory,  must  be  set  aaida  with- 
out costs,  and  without  oosto  of  this  ■■etion.  It  is 
plain,  whether  the  written  deolaiation  ba  Inaarpo- 
ratad  in  the  poliqr  or  not,  there  was  a  eondititaal 
etipolation  on  the  part  of  the  oompaoy,  that  the 
various  matters  contained  in  tbe  proposal  should 
form  the  basis  of  the  ot^tract  between  tbe  ajaared 
and  the  company,  and  both  |wrties  contracted  that 
those  severu  mattcra  aho«U  be  anawand  ttnly* 


CaAMrroii,  J,— I  am  of  opbioa,  nim  n 
overrule  Semhn  v.  SemUf  followed  bv  Gm^ 
IngaUt.we  must  hold,  that  the writtsa  dedindn 
ia  inoorpor^ad  in  Aa  polieH  and  hZZ 
made  mattar  of  vmanty,  and  noi  «f  nprHsiu. 
tioo. 


PnuuB,  do  not  wish  to  givs  i  daaU 

opinion  aa  to  tbe  maaniag  ef  the  »ori>  b  Ue 
poli^  I  it  invotvea  the  tme  ooutractioo  of  tk 
inBtruments,  how  far  the  one  nfoitotbeotb 
but  having  regard  to  the  terms  of  the  propouL 
and  the  agreemoit  at  the  foot  of  it,  I  ta^e 
as  in  every  othtf  contract  would  bt  iapb^ 
containing  this  provision,  namel;,      j  jy,^ 

S'ven  theaa  answers  upon  tbe  teim^  tiitt  |W 
all  form  the  basis  of  the  oootraatbrtna^ 
assured  and  the  company ;  and  if  Uan  be  eao- 
tained  therein  any  fraudulent  ooaccalimt, « 
nntma  allegation,  I  shall  have  no  i^ht «( uiam, 
I  do  not  tldnk  it  is  vpea  to  the  part;  sfteviiditg 
say,  that  the  answer  given  Is  mm  sr  Itn  bui> 
rial.  In  my  o|^nion,  he  bound  UnseV  is  mw 
truly. 

HooBS,  J. — I  do  not  desire  to  aprai  »* 
opinion,  aa  to  whether  tUs  dediratiQa  a  mn. 
porated  in  the  policy  ornot  |  if  ft  beincor|NnH 
it  amonota  to  warranty.  My  In^resuoo  ii,  lintk 
is  not  In  both  the  caaea  which  bm  bm  r. 
ferred  to,  there  waa  a  dear  Rftrenm  la  ibt  poGn 
to  the  declaration. 


EXCHEQUER  OF  PLEAS. 

Bbadt  v.  RomiHAii. 

/Voe/»o«— .ZocffWMSf  of  Money  M  Cmi 
Ihduniion — MoHon  to  CKmgt  Vtim-Utiir- 
taking  togkn  Matanal  EvUUmtt. 

Proof  0^  M«  or^nary  ruU  to  loJg*  wmey  a  tmt, 
in  diieharge  of  iK«  at^ixm^  befhrt  dttiarttmJU, 
ta^tfiet  an  undertaking  to  gtM  mtterinl  mkm 
in  the  original  venue. 

Thie  waa  an  action  of  trover,  whioh  bad  bmtriid 
before  the  Lord  Chief  Baron  at  tbe  nttiqpi&r 
Hilary  Term,  1849.  After  the  service  of  tbe  nil, 
and  before  tbe  filing  of  the  dedaralioD,  Ihede 
fondant  lodged  money  in  oourt,  ia  diKbsrp  of 
action,  under  the  34th  Gen.  R.  (YeaM). 

The  defendant  having  moved,  sAer  tbefiliggcf 
the  declaration,  to  change  the  venoe  os  tbi  am- 
mon  afBdaviti  the  plaintiff  retained  tbe  reaoe,  0|m 
.the  usual  undertaking  to  give  BaatcrialsridaBttiB 
Ibe  ootinty  where  tbe  venue  was  laid  (tbe  enot;  of 
the  city  of  Dublin.)  At  the  trial,  the  naij  vntaei 
on  the  part  of  the  plainti^  arii^  wAm  tk 
venue,  was  the  defeudant's  role  to  lod|t  ■oeej. 
and  certificate  of  the  officer  of  tbe  In^aett  of 
same.  The  defendant's  counsel  called  tiff  ikw- 
suit,  on  the  gronnd  that  plaintiff  had  not  mM 
hia  undertakuog }  and  the  Chief  Baroa  bsTing  pm 
liberty  to  move^  and  a  verdict  hariag  hen 
for  the  plaintiff 

Mr.  JT^AmmvA,  Q.  C  with  Mr.  SetUnk, 
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,  DOW  noted,  panmnt  to  the  Irnn  rowrved. 
lodgoKBt  of  the  money  can  be  m  ackiMnrledg- 
d  s  cause  of  actioii  not  disclosed,  end  con* 
■tl}'  it  not  Duteriat  evidenoe.  The  53nd 
nl  Bole,  (Yeo.  77,)  providci,  that  opoa 

proosM  verved  for  the  payment  of  any  debt, 
■ountof  thedebt^baU  beendonad.*  That 
■  floopukonr,  Jhrfly  w,  Jhiitomat,  (I  DowL 

Curwmv.MoMtU^  (1  Dowl.  43S ;)  bnt  don 

pi;  to  the  action  ef  troTer.t  IPtnn^aAer^ 

uidentaMl  the  rule  to  be,  that  aome  mn- 
I  material  to  tbe  imaot  and  arinog  in  the 
gr  where  the  twhm  is  laid,  must  be  given.] 
nld  ioflict  great  hardship  npoo  a  defendant, 
tbe  form  of  the  process,  was  led  to  tup- 
Umself  called  upon  to  defend  an  action  whi^ 
«  willing  to  admit  to  the  extent  of  his  lodg- 

if  be  were  aabceqnently  called  upon  to  de- 
ne of  s  diffcrmt  character,  to  which  he  may 
foil  defence^  and  that  his  admission  of  tbe  one 

be  used  as  en  admiasion  of  the  latter, 
iw  V.  Towgrs,  (2  Y.  Rep.  276;)  SaiUltrv. 
,  (2  Sir  W.  BL  1050;)  Everth  v.  Stll,  (1 
t,  158;)  £iwham  t.  Robing,  (5  H.  &  W. 
Stmiuo»  V.  Mawr  and  Burg«ne»  of  Bw- 
(I  Q.  B.  156  i)  &Bri»n  t.  HamUtan,  (6  Uw 
1 127.)  ^ 
r.  FU^fiihon^  Q.C^  with  Mr.  R.  Armstrong, 
t^Tbe  lodgment  admits  the  property,  and 
nnvenion  of  that  property,  atid  a  cause  of 
B  to  tbe  extent  of  the  money  lodged.  It  is 
ited  that  evidence  of  tbe  rule  is  sufficient  to 
io  tbe  undertaking.  rPenneJatker,  B^The 
^  is,  whether,  the  lodgment  being  before 
iniioD  Diakes  any  difference.]  The  lodgment 
itH  as  an  admission  of  whatever  cause  of 
n  tbe  plaintiff  may  subsequently  disclose  in  his 
ration,  if  the  defendant  is  mistaken — in  the 
«  of  tbe  action  brought  againat  him,  and  that 
h  be  bad  intended  to  meet  by  the  lodgment, — 

is  au  inherent  jarisdiction  in  the  Court  to 
a  bim,  by  obliging  tbe  plaintiff'  not  to  give 
ale  in  evidenoe.  In  the  action  atated  In  tbe 
ntbn,  the  defendant  has  taken  noeteps  to 
)e  himself  ftom  the  diffleulty  which  exists, 
u  now  bound  by  his  acquiescence.  v. 
"^{SCB.  871;)  Otrk  v.  Dumjofd,  (S 

Cur.  ad  wit. 
y  4-  PiooT,  CB.— la  this  case  we  have 
dered  all  the  authoritiea,  and  think  it  right  to 
Iowa  some  general  rule  on  this  sulyect.  We 


Court  of  Escheqasr.  all  ordiiiai7  proeesa  la  hi 
^[wever  ma;  be  the  real  cwiM  of  aotkn. 

2»  3  &  4  Tic.  c.  106.  s.  46,  enacts,  "That  H  sbaQ 
l^for  the  defendant  in  allporsMial  actions  (exoept 
"fcrswault  and  battery,  false  inprisonment.  libel, 

'  ■'^ooi  irrest  or  proseeution,  criminal  coDversa- 
Wdebancldng  of  tbo  plaintiff's  daughter  or  serrant,) 
"«  of  say  of  tile  said  superior  ooorta  whero  such  action 
or»jadg8oraivorttaeaaidsiip«rioreouru,  to 
™  court  a  Buia  of  monor  by  way  of  eonpansatioa  or 
»>  »  such  manner,  and  under  snob  rsgidations  sa  to 
■jment  of  florts  and  the  form  of  plcaabig,  m  ths  said 
1^  w  nich  9igbt  or  more  of  tbem  as  aforesaid,  shall, 

w  "  *V  <heB  to  be  from  tlma  to  time 
.  order  tad  arocU 


are  of  ophiion,  tbe  deftodant^  rale  is  nai«ial 
evidenoe,  wbetbir  obtained  before  or  aOer  dealer- 
etion  Bled. 

Motion  rtfiued,  mtt  OoHo» 


Dot,  Lxsau  OF  Baub  and  Whxtb,  «.  Habvb. 
^oetmtnt — Dgwmnd  of  Potaettion. 

Upon  Iha  expiration  of  a  ieeae  for  UveM  which  con- 
tained  ^fiUowing  covenant  : — «  T%at  the  lettor 
Am  Atftrr,  or  tungj^  upon  the  death  or  devti»e  of  the 
before  named  fonr  Uvet,  or  cestui  que  vies,  ahoutd 
aiul  would  add  and  ineert  to  the  time  or  term  of 
that  demise,  the  natural  l^  of  *ud%  person  a§ 
xAott/rf  be  nominaUd  ^  the  said  lessee,  his  heirs 
and  assigns,  m  putce  and  stead  of  the  said 
Jbur  lives,  during  which  the  said  estate  should  be 
continued  tn  eontideraiion  Utat  ^e  said  lessee,  his 
heirs  or  irssigns,  shouid  lay  out  and  expend  in 
bmlding  a  dwdUng-house  upon  fA«  said  premisei, 
Ae  turn  of  £200,  within  the  period  of  four  years 
next  ensmw,*  an  efeelmmt  u>at  broi^kt,  and 
the  Juidge  directed  a  verdict  for  the  pktmt^.  No 
evidenoe  of  (A« /u^Ument  ef  the  condition  naving 
been  given,  and  no  demand  of  possession  proved, 
subteguentlv  to  the  trial,  evidence  of  a  substituted 
contract  umch  was  performed  was  discovered. 
Held— 77wf  a  new  trial  thtnUd  be  granted,  Jor 
the  purpoeo  of  tubmiUing  the  mmp  eeirfsnes  to 
thejury. 

Held,  also,  that  ^  the  original  contract,  or  the  sub- 
stituted  one,  were  pffrjbrmed  ba  the  de^ndant,  the 
lessor  ef  the  plaintiff'  couU  not  sustain  lAe 
efectment  wiAot^  a  demand  of  posaesnon. 

^ectment  on  the  title.  At  the  trial  before  the 
Lord  Chief  Baron,  at  the  Summer  Assizes  of  1848, 
it  appeared,  that  by  lease  bearing  dato  the  7tb  of 
March,  1803,  the  lands,  for  the  recovery  of  which 
the  ejectment  was  brought,  were  demised  to  one 
John  Harte,  for  four  lives  therein  mentioned,  the 
last  of  which  expired  in  February,  1848.  Tbe 
lease  contained  the  following  covenant : — **  That 
the  lessor,  his  heirs  or  assigns,  upon  the  death  or 
demise  of  tbe  before  named  four  lives  or  cestid  ytts 
vies,  should  and  would  add  and  insert  to  the  time 
or  term  of  that  demise,  the  natural  life  of  such 
person  as  should  be  nominated  by  the  lessee,  his 
heirs  or  assigns,  in  tbe  place  and  stead  of  the  said 
four  lives,  during  which  the  said  estate  should  be 
continued,  In  consideration  that  the  said  lessee^  hia 
hdra  or  aarigns,  should  lay  out  and  expend  In 
building  a  dwelling-house  apon  tbe  aaid  premiees, 
the  sum  of  £S0<^  vdthin  the  period  o£  four  yeaia 
nest  eosning." 

The  plaintiff  having  proved  his  cas^  and  it  ap- 
pearing that  the  dwelling-house  bad  not  been  built, 
but  that  some  money  had  been  expended  in  the 
planting  of  trees,  counsel  for  the  defendant  called 
for  a  non-suit,  on  the  ground  that  in  this  case  a 
demand  of  possession  was  necessary,  and  none  had 
been  proved.  The  Judge  directed  a  verdiot  iar 
the  plaintiff. 

Subsequently  to  tbe  trial,  a  lease  had  been  found, 
dated  February  S2,  1830,  by  which  one  Thomas 
White,  who  was  entitled  to  the  reveraion  in  tbe  pre- 


Digitized  by 


348 


THE  IRISH  JUEI8T. 


nUefl  ID  ramdnder,  on  the  death  of  Rlehard  White, 
liamited  a  porttoo  of  the  premises  to  John  Harte, 
reciting  the  original  lease  and  the  afores«d  cove- 
naol,  and  that  it  bad  been  agreed  upon  between 
the  parUea  that  certain  trees  should  be  planted 
instrad  of  the  building  originally  stipulated  for. 

Mr.  Battenbyy  Q.  {Mr.  Hamilton  Smptke 
with  him)  now  moved,  on  behalf  of  the  defendant, 
that  the  verdict  should  be  changed  into  a  verdict 
for  the  defendant,  or  a  non-suit  entwed.  A  tenant 
under  a  lease  for  lives,  with  a  covenant  for  the 
addition  of  a  new  life,  is  not  a  trespasser  upon  the 
expiration  of  the  lives,  but  is  entitled  to  a  demand 
of  possession.  Such  a  tenant  stands  sdmewhat  in 
the  position  of  a  purchaser,  wluv  whmi  he  enters 
into  possession  before  the  oompletioo  of  the  pur- 
chase^ is  held  to  be  a  tenant  at  will,  and  there  must 
be  a  demand  of  possession  to  determine  tbe  will. 
In  the  rase  of  Lsuee  WaUctr  v.  &frne  (3  L  L.  Reo. 
N.  S.  68),  it  was  held,  that  upon  the  expiration  of 
a  lease  for  lives,  whidi  contained  a  clause  for  per- 
petual renewal,  a  demand  of  possession  moat  be 
made  to  sustain  the  ^ectment.  So  in  the  case  of 
Do«  detn.  Newbg  v.  Jacknn  (1  B.  &  C.  448),  where 
an  agreement  was  made  between  A.  and  B.  that 
the  former  should  sell  certain  premisea  to  B.  if  it 
turned  out  that  he  had  a  title  to  them,  and  tlmt  B. 
abould  have  tiie  possession  from  the  date  of  the 
agreement,  a  demand  of  possession  was  held  neoes- 
sary  to  sustain  an  neetment.  [Richardt.,  B. — A 
oovenant  to  renew  »  not  quite  the  same  as  an 
agreement,  because  tbe  kttar  binds  both  parties, 
there  being  mutuality  between  them }  but  tbe  case 
of  a  oovenant  is  aomewlut  diffarent]  Hight  detn. 
Lrnn  and  olhm  r.  Beard  (13  East.  210)  is  to  tbe 
same  effhct.  Counsel  also  cited  Do«  d^m.  Winter$ca{e 
v,  Newcom*H  (1  Jones  Ex.  Rep.  4!)6,  4  L.  R^  N.  S. 
p.  100.) 

PiooT,  C.  Br~In  the  present  case  the  conside- 
ration is  one  which  goes  to  the  whole  contract,  and 
therefore  the  condition  must  be  performed  before 
any  contract  legally  arises.) 

Mr.  M^Donovgk  Q.  C  (Mr.  Phinket,  Q.  C. 
with  him,)  for  plaintiff*. — There  was  no  evidence  at 
tbe  trial  of  a  release,  disposition,  or  waiver  of  the 
Cfmditions»  and  no  evidence  given  of  its  performance, 
this  is  merely  a  qualified  covenant  for  a  renewaL  In 
Z««M«  AttwytoM  V.  Talbot,  (5  L.  Rec.  N.  S.  U,) 
where  an  un^r-t«iant  tiolding  under  a  Uitutqmotiee 
oovenant  to  renew,  aulyect  to  fodUtnre  or  dtfault, 
bad  neglected  to  raiewv  he  was  held  precluded  from 
setting  up  the  want  €i  a  deoumd  of  possession  as  a 
defence.  (Thb  case  is  giTen  more  fully  in  1  Fur- 
long, L.  ft  T.  £04.)  "Ae  dictum  of  Abbot.  C.  J. 
(3  fi.  ft  A.  327,)  is  to  the  same  effect. 

FiaoT,  C.  B. — We  shall  set  aside  the  verdict  in 
this  case,  as  we  conceive  it  right  that  the  instrument 
of  Februan  1830^  which  is  most  materiid  in  this 
ease,  should  be  soljeeted  to  tbe  investigation  at  a 


jory ;  the  eosts  of  the  last  trial  to  sbide  the  event  It  j| 
unnecessary  to  enlarge  on  Uie  pohits  dbeuMd  io 
argument.  Weareof  o|^nion  Aattbemlelud^ 
— ^n  the  cases  dted  by  tbe  defeodm^i  eoon^ 
is  a  correct  <me,  in  prooeeding  againrt  a  Uamt  for 
lives,  after  the  exf^ration  of  a  wase,  andwhercilKre 
is  a  oovenant  for  renewal,  as  here.  WbeKtbeniia 
distinct  contract,  onannulted  by  any  niinmdoctn 
the  part  of  tbe  tenant,  and  no  conditioB  nopnftn^ 
then  on  the  dropping  the  life,  theteeonbnfah 
rablfl  to  tbe  contract,  and  a  demand  of  poi«ajoi 

becomes  neossaary.  We  are  likewise  of  opaiBitbt 
if  there  be  a  oontraet,  the  tevms  of 
parfomwd,  the  tenant  eaanot  be  bridtseosiawni 
possessicm  under  the  oontraet,  ud,  tiicnfen,  ^ 
demmid  of  possession  ia  nnnecwesary.  bihann 
we  are  of  ophiion  that  a  demand  ~f  piwai.,  _ 
oecesaary,  if  the  jury  are  satisftedthatdMcewiitnt 
was  fulfilled.  Now,  if  the  ioatmnient,  bwi^ditt 
in  1630,  be  genuine,  and,  as  reciled,  loodierm- 
ditioo  (which  has  been  fulfilled,)  wasmbKttnedfar 
the  original  one,  tbe  defendant  wooU  be  estitlMlio 
have  the  verdict  entered  for  hln. 


LUSCOHBK  e.  B1.AKK. — My  8. 

InlerpUader — CoeU  of  Shtrif 

Wheret  after  ike  theriff^  has  ohtaaud  tk$  nam 
interpieader  rtde,  tn*  daimant  and  ueaiiu 
creditor  enter  into  a  eomproaute  idurtig  tk 
Jormer  ahandont  a  portion  of  hit  eUm,  tk 
daimani  was  directed  to  peof  Uu  dmi^  eU  tk 
costs  incurred. 

Mr.  Bladebume  having  obtained  tbe  sommh  is. 
terpleader  rule  on  befaAlf  of  the  I^ftc^of 
Meath,  the  claimant  and  execution  oiedilor  adm> 
quently  compromiaed  tbe  matter  oat  torn. 

On  the  day  appointed  by  the  rale  for  ibe  putiei 
to  interplead,  Mr.  Blackburne  applisd  for  tbe  coai 
of  the  sheriff. 

Jfr.  Richards  for  tbe  execution  creditor. 

Jfr.  TuthiU,  for  tbe  claimant,  relied  oa  JUfi. 
Bruen  (Bl.  D.  ft  O.  283.) 

The  following  order  was  made 

"  That  the  said  J.  C.  £.  (the  daimsot)  dome 
tbe  said  sheriff  tbe  cosu  of  tiie  sdd  odv  «f 
the  S4th  of  April  (the  rule  to  iotoplesd), 
<tf  this  motion,  when  taxed,  fte,  wiilmit  fnitkr 
motion." 

— ♦ — 

ERRATA. 

Bwd  Um  two  first  Hum  of  tba  tntrgfnil  Bolt  Lmm 
Jordan  v.  Casual  Rector,  aats  p.  840 ;— **  Ibi  Cnn  if 
Excheqaer  will  not  allow  a  tonant  wbo  hn  ti(Md,'  k 

In  JuauT  No.  M,  p^e  ai(^  ftrMeslsu,iwlfkfr  ' 
*'  tharo  were  two,"  road  "  there  asrar  wss." 
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HOUSE  OF  LORDS. 

O'BbUH  ».  TBE  QUEKN,  M*MAIIt»  V.  THB  QdbBIV. 

Hdd-    r&ol  the  commitnon  being  dSretiedt  jSrtt  to 


Ikmjmfgee  by  name,  and,  eihaeqwnUy  to  the 
MM^WM  mmi  otktrs  therem  mnUioned,  itomt 
mat  Atrmjf  rendered  amhigmom, 
TketAepiaint^in  error  mu  not  entUM  to  a  copy 
cfthe  mdielmmt,  or  a  Net  of  the  witneetee,  or  of 
Aejwnfltn  dtm  before  the  trial,  beeatue  the  36 
6«h  3,  &  7,  did  not  extend  to  Ireland,  nor  wa§ 
U  extended  by  N  Geo.9,  e.  9,  nor  by  II  A  IS 

r  JUttkoteaett  which  were  treatom  m  Enghndby 
Oetlthae  tf  Sdw.  8,  were  made  Ireetton  m  Ire- 
knd,  if  committed  there. 
TJmttke  aUoeutDS,  ante  p.  170,  waeintktpnpar 
fim. 

The  error*  in  thw  case  were  the  same  u  those 
udgned  in  tlw  ooutt  below,  sod  reported  ante 
pp.  169-176. 

Sir  Fiiwrmg  Kelfy,  Q.       Mr.  Napier,  Q. 
Sir  Colmam  O'Loghlen,  for  Mr.  Smith  O'Briea. 

Mr.  S^,  Mr.  (yCatiaghan,  and  Mr.  M'Makon 
for  Mr.  H'UaDus. 

TheAttomey^enervlffrEnghmd,  the  Attorney 
gtiund  fir  Iretamd,  Mr,  Weleby,  and  Mr.  Peaeodt 
for  tbe  Crowo. 

Tlifl  caw  was  aivaed  by  Sir  F.  KeHy.  Mr.  Napier, 
Mr.  Sf^t  and  Mr.  0*CalIaghan  for  Uie  plaiotiffb 
ID  errori  at  the  conclusion  of  their  arguments^  which 
wm  MBular  to  tboae  used  in  tbe  court  below,  and 
nportad  ante  p.  171.  The  counsel  for  the  (>own 
:  Tsn  BOt  eallea  on*  Ae  learned  judges  having  inti- 
:  anted  thdr  ^nion,  that  tfadr  dednog  was  formed, 
and  wbid  was  ddirered  by  the  Chief  Justice  of  the 
Comma  Pleas. 

WiLDK,  C.  J. — I  am  authorized  by  the  learned 
jodgei  to  report  their  unanimous  opinion  that  the 
erron  asngned  bare  not  been  maintained  by  Uie 
irgumenti  urged  at  your  Lordship^  iMr. 

Ai  to  tbe€rst  objection,  thejudges  are  of  opinion 
that  tbe  sU^tion  upon  tbe  record  that  tbe  three 
.  jodges  who  executed  the  commission  In  relation  to 
tbe  trials  (tf  the  several  plaintiffs  in  error,  were  nomi- 
Rtted  and  qipt^ted  to  execute  that  comoUssitMi,  is 
•0  sffinnative  all^ation  of  their  authority  to  per- 
fim  that  dnty»  and  that  it  is  in  no  respect  rendered 
oncertaiD  or  ambiguous  by  the  subsequent  statement 
that  the  commission  by  which  they  were  so  autho- 
riied  Dombated  and  appointed,  waa  direeted  to  them 
udotbeif. 

Tbe  seoond  ofcgection  Involves  two  pointa:  first, 
vbetker  tbe  plaintiffii  in  error  in  respect oftbe  sixth 

.  const  of  the  indictment  were  entitled  to  have  a  copy 
uf  the  ia£(Ament,  a  list  of  the  witneases,  and  a  list 
of  tbe  jun  ten  days  befoN)  the  trial  under  tbe  pro- 
vwoiu  ottbe  statute  of  Wm.  3,  and  the  statute  of 
AiiDfe  Secondly,  whether,  if  they  were  so  entitled, 
the  objection  founded  upon  the  non-compliance  with 
tbe  [ROTiMons  of  these  sututes  was  matter  properly 
urnd  plea. 
The  judges  are  of  opinion  that  the  plaintiffs  in 


to  ooosider  whether  tbe  ottjectioa  was  praperiy 
urged  by  plea. 

Tbe  r%bt  of  tbe  plaintifi  in  error  to  be  furnished 
with  the  copy  of  the  indictment  and  tbe  liata  refenred 
to,  has  been  endeavoured  to  be  sustained  by  tbe 
oounsel  for  the  plaintifis  in  error  »t  tlie  bar  upon 
two  grounds  I  first,  upon  the  ground  tbat  tbe  statute 
oftbe86  0eo.3,e.7exteadecrtolreland}  secondly, 
or  tlia^  if  tbat  atatote  did  not  originally  extend  to 
Ireland,  It  waa  aftwwarda  so  extended  by  tbe  ope- 
ratioo  of  the  57th  Geo.  3,  a  6,  and  by  tbe  U  &  12 
Vic.  c.  12. 

The  Judgea  are  of  opinion  that  neither  oi  these 
grounds  can  be  aupported. 

Tbe  sUtute  of  tbe  36  Geo.  3,  passed  before  the 
Union,  and  did  not  bind  Ireland ;  and,  therefore, 
if  it  has  any  application  to  Ireland,  it  must  be  by 
tbe  effect  of  57  Geo.  3,  or  11  and  12  Vic. 

The  1st  se<^oo  of  36  Geo.  3,  c.  7,  enacted,  that 
certain  acts  during  the  life  of  his  Majesty,  Greo.  9, 
and  until  the  end  of  the  next  session  of  Parliament 
after  a  demiae  of  the  Crown,  should  be  deemed 
treason}  and  the  lat  seetion  of  the  67  &eo.3,  e.6, 
made  theae  piaviaiona  perpetual,  but  did  not  ex- 
tend tbe  opention  of  tbe  statute  of  tbe  36  Geo.  3 
to  Ireland. 

The  4tb  seetion  of  57  Geo.  3;  cap.  6,  has  been 
principally  relied  upon,  which  expressly  gives  tbe 
benefit  of  tbe  7  and  8  W.  3,  and  the  7  Anne,  cap. 
21,  to  persons  accused  of  any  treason  made  or  de- 
clared by  that  act  of  the  57  Geo.  3 ;  and  it  is 
enough  to  say  tbat  the  charge  in  tbe  aixth  cotut  la 
not  for  any  treason  made  or  dedared  by  tbat 
statute. 

With  regard  to  the  statute  of  the  11  and  13  Via, 
tbe  only  effect  of  that  statute  was  to  extend  to  Ire- 
land certain  of  the  provisions  uf  the  36  Geo.  3, 
made  perpetual  by  tlw  57  Geo.  3,  and  tiie  4tb  sec 
of  the  57  Geo.  %  which  has  been  relied  upon,  la 
Umhed  to  treaaon,  made  or  declared  that  act ; 
and  the  treaaon  which  » the  Bulgeot  of  theaixtb  count 
was  not  one  of  them,  and  to  wUch,  tber^ore,  it 
does  not  apply. 

As  to  the  olyection,  that  the  counts  charging 
the  levying  of  war  in  Ireland  do  not  charge  au 
offence  which  in  point  of  law  amounts  to  treasoit, 
this  objection  depends  upon  tbe  oonstruotion  of  tbe 
statute  of  Henry  7,  passing  by  the  name  of 
Poyning's  Law. 

By  that  statute,  we  think  that  those  acts  which 
were  treason  in  England  by  the  statute  of  £dward 
3,  were  made  treason  in  Iretand,  if  ocMnmttted 
tliera ;  and  we  cannot  deem  it  necessary  to  say 
more  upon  the  subject,  than  that  the  terms  of  tiie 
Matute  admit  of  no  doubt. 

As  to  tbe  objection  to  tbe  allocutus,  we  think  It 
is  in  the  proper  form. 

All  thi^  tbe  priaoner  in  that  stage  of  tbe  pro- 
ceedings can  proporly  be  asked,  ia,  what  lias  he  to 
say  why  judgment  should  not  be  pronounced;  and 
as  to  prrcedents  which  go  further,  we  deem  tlie 
matter  beyond  the  question  stated,  to  be  surplusage. 

Tbe  only  remaining  error  assigned  refers  to  the 
challenge  of  the  jury.    That  error  has  not  been 


«ror  were  not  entitled  to  have  delivered  to  tbem-the   ,  «  ,  'it-  .   

list  sad  oopiaa  referred  to  in  tiie  error  aasigned  in  Lordships  bar,  and  we  tiunk  it  was 

ihst  respect,  and  therefore  it  becomes  unneoessan  properly  abandoned,  as  tbe  question  is  not 
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opoi  to  my  doabt,  the  langaage  of  the  ftatute  of 
9  Geo.  4  being  eleur  and  unamlngnoDi. 

The  Ju^et  haTe  not  thought  it  neoeiMTy  to 
trouble  vour  Lordehips  with  ■  more  detailed  «taC» 
meat  of  their  reaaooB  for  the  opinions  they  enter- 
tain, M  the  general  assignraents  of  error  have  been 
•ofttliy.  and  ably,  and  satiafactoriW  discuwed  by  the 
learned  Judm  of  the  Court  of  Queen'e  Bench  in 
Ireland,  ana  whteh  argtimeDti  are  befim  yoor 
Lordabips. 

The  Lord  Chancellor,  Lord  Lyndhurat,  Lord 
Brougham  and  Lord  Campbell  wverally  expressed 
their  entiiv  oonourreoce  in  the  opinion  of  the  Judges, 
and  affirmed  aooordingly  the  judgment  of  the  eourt 
below. 

COURT  OF  CHANCERY. 
Bankrcftct. — Jfojr,  23. 
JKr  parte  DxcuoM,  in  re  Vuoam. 
Mortgage — Practice* 

Where  tkg  mor^aged  premites  were  ciearfy  ineuffi- 
cient^br  payment  ^  the  debtt  on  the  atsigneee 
tubimtting,  they  were  ordered  to  convey  the  equity 
of  redemption  to  the  mor^tt^^  m  coneidtnUitM 
of  a  releaee  Jrom  the  debt. 

The  Commissioner,  by  memorandam  of  the  4th  of 
February,  1849,  had  adjudged  that  the  petitioner, 
Betyamin  Dickson,  bad  a  good  security  by  equi- 
table mortgage  on  the  estates  of  the  bankrupt,  for 
the  sum  of  £5089  15s.  The  petitioner  went  into 
possession  of  the  mortgaged  pi^mises. 

By  memorandum  of  the  17th  of  January,  1849, 
the  Commissioner  ascertained  to  be  due,  on  foot  of 
the  mortgage,  op  to  the  Ist  of  November,  1 846, 
£6521  7s.  6d.  By  memorandum  of  the  26th  of 
January,  1849,  the  Commissioner  directed  the 
assignee  to  inquire  and  state  upon  affidavit  the 
nature  and  value  of  the  mortgaged  premises,  and 
what  sum  the  same  would  be  likely  to  realize,  if 
•old  by  auction,  and  whether  sufficient  for  pay- 
ment of  the  laid  sum  of  £6521  7s.  6d. 

The  valns  was  estimated  at  £38ia  The  yearly 
profit  fell  short  of  the  interest  money,  and  judg- 
ment in  ^ectment  for  non-payment  of  rent  due 
before  the  petitioner  went  into  possession  had  been 
obtained  against  two  of  the  lots  composing  the 
mortgaged  premises.  The  premises  had  been 
offered  for  sale  by  the  bankrupt,  but  no  bidders 
offered,  though  the  interest  was  then  more  valu- 
able. The  mortgagee  had  incurred  considerable 
costs  in  proving  his  claims. 

Mr.  Armstrong^  Q'C^  for  the  mortgagee,  the 
petitioner,  moved  that  Bernard  Mooney,  the  as* 
aignes^  might  be  ordered  to  join  as  a  party  to,  and 
execute  a  conveyance  of,  the  equity  of  redemption 
of  the  mortgaged  premises,  in  consideration  of  the 
value  thereof,  and  of  the  petitioner  releasing  the 
assignee  and  the  estate  of  the  bankrupt.  This 
application  is  in  order  to  avoid  fnrther  coats,  the 
mortgagee  having  already  incurred  a  ooosiderable 
amount 

Mr.  Creightony  for  the  assignees,  submitted  to 
act  as  the  Court  should  direct,  in  order  to  avoid 
further  costs. 


LoKD  Chaucbllob.— I  think  k  daMk  d 
save  further  apfliiie.  Bo  it  ao. 


ROLLS  COURT. 

Gabdiitbr  e.  Bussnraoii; 
BTRitB,  PrisHoner,  Gahdihbb,  ffwjiiisAsi 
AprUM  ^  19. 

Receiver — Petttion^-AUowance  fir  wimtmita, 
T%e  Court  reftmd  to  appoint  a  Reeum^  m  4 
p^itUm  of  a  jmdgmeitt  cf^dUor,  safrss«tt» 
ance  directed  by  the  Court  to  be  ptiiinkii^ 
heritor  Jbr  maintenanee. 

By  order  bearing  date  the  96th  daf  of  Ja^ln^ 

and  made  in  the  cause  Gardiner  r.Btiiuu^  f^ 
was  ordered  that  the  aum  of  £600  pa  tmm 
should  be  allowed  to  the  plaintiff,  C  J.  Gu^, 
for  his  m^ntenanoe,  and  that  aame  ahooU  W  ^nd 
by  the  receiver  over  the  lands  in  the  Co.  Tjnm, 
and  be  in  addition  to  the  use  tbe  bsnt  a 
Mountjoy  Forest,  and  tbe  part  of  tbs  inmem 
then  in  the  occupation  of  the  plaintiA 

That  part  of  the  boose  and  demeane  biii^  Wa 
subsequently  sold,  pursuant  to  the  decree  is  thi 
cause,  on  the  I9th  of  July,  1847,  an  cider  i« 
mad^  tbat  an  allowanca  of  £700  psr  mtm,  b 
oommoico  fiom  the  1  si  of  JaDoafr  dwa  psa,  k 
made  to  the  aaid  C.  J.  Gaidiner  for  1^  t^ftn 
and  mwotenance^  out  of  the  rente  of  lbs  Tjm 
eatates,  in  lien  <^  tbe  mansion  house  and  tluipM 
of  the  demesne  of  Mountioy  Foreat  hhbsrloiohii 
possession,  and  lately  aola  vnder  tbe  daate  in  tk 
cause. 

In  Easter  Term,  1848,  tbe  petidontr,  Ijvnaes 
Byrne,  obtained  a  judgment  against  tbs  lud  C.  J. 
Gardiner,  for  the  sum  of  £132  7s.  9d. 

On  the  16th  of  June,  1848,  a  writ  /  j!k 
issued  00  said  judgment,  directed  to  the  sheriff  d 
Tyrone,  and  a  return  nuUa  bom  mm  ndt 
thereto.  Bynie  then  presented  a  p^kn  In  1 
receiver  over  this  sum  of  £700  per  annua,  itd 
having  obtaiued  the  usual  notice  orto',  tiist  1  k> 
oeiver  would  be  appointed,  nnhns  cause  ihN^ 
within  ten  daya. 

Mr,  RoUeHom,  Q.  C,  now  sbowad  iwm,  nd 
contended  that  this  allowanea  was  not  sack  u 
annuity  or  rent-charge  as  was  contemplated  bjr  tk 
sheriff's  act,  or  3  &  4  Vic.  cap.  105.  and  tbe  Cosr 
bad  no  authority  to  arooint  a  reonrer  orer  iL 

JIfr.  Btighee,  Q.  C,  and  Jfr.  ff.  SngAi, 
contra,  cited  Rochard  t.  Fulton,  (7  I.  £.  ILlSIij 
DiUon  v.  Ptathet,  (2  BU.  N.  S.  241 ;)  Emu  t. 
BiennerhoMset,  (1  I.  £.  R.  115;  Reilly  m  Ke- 
ceivers,  page  125,  2  P.  W.  21 1 ;)  Snnie  v.  A)- 
ewm,  (15  Sfan.  128.) 

Mr,  Ryan,  in  reply,  oootended,  that  «va  if 
this  allowanee  came  within  the  tenai  of  tfes  mmm, 
the  petitioner  was  not  entitled  to  the  hsaA  of  ihs 
3  &  4  Vic.  e.  lOSf  as  the  jndgnwit  wis  catsRd  in 
Easter  Term,  1848,  within  a yesr.  Smkh^.Bwd, 
( 1  Coll.  705 ;)  CoMtrfw  t.  Hi^Mu,  (10  L  E.  R.  S06.} 

MArcn  or  vbb  Rolac^I  do  not  tidnk  tbst 
^la  sum  which  the  reoeiver  wss  directed  to  ptj 
Mr.  Gardinn*,  ia  an  annuity  or  KDt-chaige  vitfain 
the  meauiug  (rf  the  acu  ttf  PartliOMOt— the  ShsTdri 
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Mt,  ortbe  S  &  4  Vic  c.  105.  The  Court  fre- 
qiwtly  owkOT  u  allowsDce  to  an  inberitor  for  hu 
■upport,  although  there  may  not  be  a  surplus,  and 
I  tm  not  homd  to  treat  that  as  liable  to  be  ex- 
tauded  at  law  by  an  dtgit  i  nor  does  this  case 
eone  within  that  part  of  the  21st  section,  which 
prorides  that  the  Court  may  appoint  a  receiver 
over  i^perty  which  could  be  made  available  by 
filing  a  bilL  The  Court  of  Exchequer  gave  a 
Itriet  coDStruction  to  the  act  of  5  &  9  4»  o. 
55)  ud  OOTwidered,  that  where  a  legal  impediment 
«^itad  to  the  iaaulng  of  an  aoch  as  wi  out- 

■Modipg  tena.  a  receiver  ooght  not  to  be  appointed, 
■ad  such  an  application  waa  reused,  where  the 
mpoadrat  held  cnily  an  equity  of  redemption. 
Tbic  Cowt  gave  a  more  liberal  construction,  and 
vu  io  the  halrit  of  appointing  recovers  in  cases 
where  only  a  temporary  bar  existed,  which  oould 
be  ranoved  by  filing  a  bill  in  aid  of  the  execution 
It  lair;  and  this  part  of  the  Slst  section  was 
enacted  to  get  rid  <^  the  difierence  of  opinion,  and 
pot  in  end  to  the  questions  on  which  the  Courts 
difoed.  But  I  do  not  think  it  was  intended  to 
f^reioiifldictioo  by  petition,  in  every  casein  which 
a  biu  mi^^t  be  filed.  In  this  case  the  petitioner 
bumistuen  his  remedy,  for  the  petition  should 
btve  been  eiUitlad  in  the  cause  iu  which  the  Re- 
«eiw  hat  been  appointed,  and  prayed  that  he 
ni^  be  extended  to  hia  demand. 

**  No  nila  on  aaifl  petition,  without  preju- 
dice to  the  petitioner  amending  hia  petition. 
If  he  shall  be  so  advised,  and  entitling  same 
in  the  cauae  in  which  the  receiver  has  been 
ai^MHDled,  and  applying  for  the  extension  of 
the  receiver  to  this  matter ;  and  let  the  re- 
ipoadent  have  £5  for  his  costs  of  appearing 
on  this  motion,  and  let  same  be  set  off  against 
the  petitioner's  demand." 

R,P.B.R,  ilfA.  28k  >&.  320. 

LawLVB  «.  hitim^^-Jltajft  10. 

Pmi^— Continuing  Proceedinga  under  A» 
Shenf)  Act. 

When  a  notice  purtuant  to  the  firtt  order  under 
tka  154tA  General  Order  has  been  eerved,  and 
lejurt  the  second  order  has  been  made^  the  Court 
eoMot  continue  the  proceedings  under  Oie 
SkerifsAct 

Tbe  petiUoner,  Lawler,  had  served  a  notice  on  the 
rsipoadent,  Maria  tKiwry,  and  on  James  Scott 
Uolloy,  her  provisional  assignee,  the  respondent 
twiDg  an  inaolvenL  Maria  Lowry  bad  filed  affi- 
dtviu  to  shew  cause  against  tbe  appointment  of  a 
raxivo-,  but  died  be^ire  cause  shewn.  All  ber 
next  of  kin  were  io  America,  and  ahe  lud  no  per- 
MDsI  rmr^utative. 

Jfr.  ZamoM,  moved  to  continue  tbe  pro- 

ceedings agaiust  James  Scott  MoUoy,  the  provi- 
■ioul  assignee,  and  against  the  tenants  of  the 
Isadi^  under  thfli  5  &  6  W.  4,  c  65. 

Mama  or  tbb  Rolli. — I-  have  no  powte, 
vben  there  was  no  receiver  appoint^  to  omitinue 
die  prooeediugs.  I  must,  tlierefore,  refuse  this 
aiotien.  1  cannot  continue  proceedings  that  never 
BriMad.  You  must  serve  a  scire  Jacias  on  tlie 
tenants. 


EQUITY  EXCHEQUER_5iTTiii<w  aftu 
Hiuax  TsftM. 

LxTimiB  V.  Da  Moktmobbmcz. 

Practice — Staying  proeeedi^ — Costs  ofpariiet 
in  stajfsd  cause — Loftie  v.  nvrbes  (2  /.  Eq.  Rm, 
443,)  considered — Tangney  v.  Holmes,  {\  It, 
Jut.  78,  125,  16d,)  d&esentedfrvm. 

Where  a  creditor's  suit,  instituted  in  the  Court  of 
Chancery,  has  been  staged  b^  reason  of  a  prior 
decree  to  account  obtained  tn  this  Courts  in  a  ' 
cause  of  a  similar  ^rame  and  between  the  same 
parties,  and  the  platntjff'  in  the  stayed  cause  had 
paid  the  costs  of one  ofthe  defendants,  the  Court 
wiU  not  order  the  receiver  in  the  Jh-st  cause  to 
pay  the  plainUff  in  fA«  stayed  cause  the  amount 
of  the  costs  so  paid,  to  the  prejudice  of  prior 
incumbrancers. 
In  «HC&  a  case,  the  phinitff^  in  the  ^ayed  came  is 
personalty  Uable  to  the  costs  of  prior  incum- 
orancerst  if  the  Jund  proves  deficient,  and  puisne 
creditors  are  only  entided  to  their  costs  in  the 
same  priority  as  their  respective  demands,  but 
this  Court  wul  restrain  the  pendants  from  pro* 
ceeding  against  the  plaintiff  tn  the  stayed  cause 
fiir  their  costs  therein,  until  the  fund  is  realised, 

Tne  Courts  of  Chancery  and  Exchequer  exercise  a 
concurrent  jurisdiction,  and  the  rule  as  to  the_ 
enforcement  of  costs  under  ttaying  orders  is  <A«' 
same,  whether  the  suits  are  instituted  m  tAs  eamt, 
or  tKfirent  Courts  ^  Equity, 

This  was  an  application  made  under  the  following 
circumstances: — On  the  22ud  of  January,  1848, 
the  usual  decree  was  pronounced  iu  this  cause, 
which  was  a  foreclosure  suit,  and  the  usual  accounts 
directed  to  be  taken.  Eyre  and  Morrogh,  two  of 
the  defendants  in  the  Exchequer  cause,  had,  sub* 
sequently  to  tbe  ins^tution  of  the  suit  in  tbe  Ex- 
chequer, but  before  the  decree  to  account, — ^viz., 
on  the  26th  of  May,  1847,  filed  a  bill  of  foreclosure 
in  the  Court  of  Chancery  agaiust  Oe  Montmorency 
and  others.  Several  of  the  defendants  in  tlie  latter 
cause  bad  appeared  and  aoswered.  By  an  order 
of  the  3rd  of  June,  1848,  the  Court  of  Exchequer 
restrained  Measra.  Eyre  and  Mnrog^  the  plainUfis 
in  the  Chancery  cause,  from  proceeding,  on  the 
usual  terms,  that  they  should  be  at  liberty  to  come 
in  and  prove  thdr  demand  In  the  Ezdiequer  causey 
together  with  their  costs  neoessarily  inotured  in  tlie 
Chancery  cause,  with  tbe  costs  of  the  motiou,  and 
the  costs  of  such  of  the  defmdants  in  tbe  said  Chan- 
cery cause  as  were  properly  made  parties  thereto,  in 
the  priority  ofthe  defendants'  demands  respectively. 
By  an  order  of  the  Master  of  the  Rolls,  bearing 
date  the  Ist  of  Decemt>er,  1848,  it  was  referred  to 
tfie  Master  to  tax  tbe  oosta  of  the  plaioufis  and 
defendants  in  the  Chancery  cause.  Messrs.  Eyre 
and  Morrogh  subsequently  paid  over  the  sum  of 
£18  2B.5d.,  being  tbe  ascertained  costs  of  E.  C. 
TuthtU,  a  defencwnt  iu  both  causes.  Tbe  pnarat 
motion  was  made  on  behalf  of  Measra.  Eyre.  and. 
Mom^,  the  plaintiffii  in  the  stayed  causey  that 
the  reaver  in  the  Exchequer  cause  should  be  di* 
r^cted  to  pay  over  to  them  the  aaid  aum,  of 
£18  ISs.  5d.,  and  likewise  pi^  the  several  defend- 
ants in  the  stayed  cause  their  respective  ascertained 
costs  iu  the  said  cuie;  or  that  the  reatraiuiug 
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order  might  be  varied,  end  that  the  several  de> 
fendanta  ID  the  stayed  cause  might  be  restrained 
tnm  prooeedii^  agaiuat  the  plaintiA  in  that  cause 
for  their  re^ieetiTe  oosts*  and  that  it  might  be 
■tated  •pecifleally  by  vbom  and  Id  what  DMnner 
and  priority,  and  out  what  fonda  the  oosts  of  the 
defoudanta  in  the  stayed  cause  siionld  be  paid. 

Jtfr.  J.  A  Murp^  in  support  of  the  applica- 
tion.— The  liability  of  the  plaintiflb  in  a  vtayed 
cause  was  lately  discussed  before  the  Master  of  the 
Rolls  and  the  Chancellor,  in  the  case  of  Tangnw 
V.  Hoimu,  (Ir.  Jur.  pp.  78,  I2&,  163.  In  p.  126. 
the  Lord  Chancellor  observes,  that  "the  proper 
way  to  consider  this  petition  is  to  look  at  the  pom- 
lion  of  the  defendant,  whose  costs  are  in  question, 
and  what  would  have  been  his  rights  as  to  those 
costs,  if  the  stayed  cause  had  come  to  a  hearing. 
It  is  plain  that  the  ordmr  would  have  been  that 
these  costs  should  be  paid  by  the  plaintiff,  who 
would  have  than  over  againat  the  fund,  or  the 
plaintiff,  bmng  entitled  to  redeem  the  defendant 
and  fuling  to  do  so,  he  would  have  been  bound  to 
these  costs  without  having  them  over."  Again — 
**  I  do  not  look  upon  thiaorwr  as  simply  a  staying 
order,  bat  substantially  a  decree  in  the  stayed 
cause."  Here  there  are  different  classes  of  de- 
fendants ;  ^$tt  creditors,  who  are  necessary  par- 
ties ;  secondly,  formal  parties.  Some  of  the  cre- 
ditors may  be  prior,  others  puimf,  to  the  plaintiff. 
The  latter  are  only  entitled  to  get  their  costs  in  the 
same  priority  as  their  demand,  so  that  it  would  be 
an  injustice  to  the  plaintiff  in  the  stayed  cause  to 
make  him  personally  fiabte.  If  the  order  were 
varied,  by  introducing  the  words  "  that  the  de- 
fondants  in  the  stayed  oaose  shall  get  their  ooete  in 
the  same  priority  as  thmr  deamnds,"  all  difficulty 
would  be  removed. 

Jfr.  Vbwent  '8h(%,  on  same  sld^  relied  on 
Jaduim  v.  Cutti$,  (2  MolL  463,  ibid.  466;) 
Croker  v.  Copley^  (ibid.  469 ;)  CrcAg  v.  Poe,  (8 
Ir.  £q.  Rep.  151,)  where  Pennefother,  B.,  laya 
down  the  rule— **  The  costs  are  given  against 
the  plaintiff,  as  an  ultimate  security  to  the  party, 
but  are  not  to  be  enforced  against  him,  unless  it 
appears  that  there  are  no  funds  in  the  cause  appli- 
cable to  their  payment,  or  that  the  plaintiff  is 
guilty  of  laches  in  prosecuting  the  suit."  This  is 
the  spirit  of  the  order  we  ask  for,  thnt  the  defend- 
ants in  the  stayed  suit  be  restrained  from  proceed- 
ing acainst  us  until  the  fund  proves  deBcient.  Sail 
T.  Buft(5  I.  Eq.  R.  1 1.)  is  to  the  same  effect. 

Jfr.  Sennettt  Q,C^  for  a  prior  mortgage  ere 
ditor. — There  is  no  prospect  of  the  fund  htAujf  suffi- 
dent }  therefor^  to  order  the  reoeiver  to  pay  over 
these  costa^  would  be  to  make  my  client  having 
the  first  tAaim  on  the  fond,  provioe  for  pmine  in* 
iBumbraneea.  In  CnAi  v.  a  final  decree  was 
prooouneed,  and  in  v.  i^Wfttt  there  was  no 

•nggesUon     a  deficient  fund. 

Mr.  SauMse,  Q.C,  for  another  incumbrancer. 
Jtfi*.  Jf.  O  Donneli  for  W.  De  Montmorency,  a 
formal  defendant,  being  executor  of  the  testator, 
who  devised  the  lands  charged  to  the  principal  de- 
fendant There  was  only  a  portion  of  the  incum- 
brances created  by  the  testator,  so  that  we  are  en- 
titled to  costs  as  agfliinst  the  plaintiflSi  in  the  stayed 
cause.   [AicAaiiir,  B. — He  stands  in  the  position 


of  the  original  mortgagor.  If  the  lattv  «m  alin. 
he  could  only  have  his  cosu  oat  of  the  surphii 

Mr,  J.  B.  Murphy  contended  snhiM  the  ^ 
of  Mr.  O'Donoell's  dient,  and  rdud  on  Pm»^ 
iW,  (10  Ir.  Eq.  Rep.  858.)  JirtiuZl  ' 
CoUmkam,  (8  Ir.  Eq.  Rep.  391 ;  Otiwri  Ck.  P.' 
vol. «,  1897. 

pKRHBPAniEB,  B^TUsisacsseof«maid«n(^ 
importance  as  regards  the  practice  of  thh  eDort, 
the  more  so  because  it  afiects  the  Conrt  orCfaancm 
as  having  a  ooncorrent  jurisdictioo.  Tbc  proeu 
question  srisesoo  an  order  made  in  this  eDiit,dii«d 
JwMt  8,  1848,  restraining  the  [daintiff  isths  Comt 
of  Chancery  from  proceeding  with  the  nl  iatiMid 
in  that  court,  and  was  made  on  ^egnwri^ttin. 
ceeding  therewas  unneceMary,adeeresiBQnnna 
having  been  pronounced  onder  wUdi  iD  rigtrttnaU 
be  adjudicated  on.  That  order  was  ohisiBed  tke 
instance  of  the  plaintift  here,  and  it  woold  tppw 
as  if  tbmr  considered  the  funds  were  linflijuL  h 
if  an  order  made  for  the  pnCeeUoa  tOkttmk  mi 
property,  made  at  the  inatance  of  tlw  credittr  kfr 
rested  in  their  preaemtioii,  and  onl;  nude  iria 
the  fonda  are  likely  to  be  ioiiiaeieat,  and  tkenfbn 
we  cannot  aet  as  (f  thte  finid  was  sofficiait  to  sMiff 
the  demands  of  all  partiea.  ItisanapplieatiHli^ 
benefldal  to  all  persona  interested,  sad  aroidiAif 
ther  expense  as  soon  as  a  decree  Is  obtsined  is  otkr 
court  to  answer  aH  the  porpoaes  ut  the  nitor.  Pro- 
vision was  made  for  eoala  wluch  it  will  be  mmrj 
to  vary  in  some  respects  acoordingtotbepriKipla 
the  court  will  presently  advert  to.  Tb«  pnnt 
motion  is,  that  the  cost*  to  whiditbepiiintiffmtht 
Chancery  cause  is  liable  ahoold  be  paid  io  tba  fini 
inatanee  by  the  reetiver  out  of  the  fiMrimOBeid 
by  the  reoeiver,  or  that  the  defendaatsiitkCbn. 
c«7  cause  be  restrtiaed  from  takug  pnw^ 
against  the  plaintiff  in  the  stayed  umt,  mthar 
demand  for  costs  againat  him.  fo  jaitice  it  «obU 
appear  that  the  plaintiff  in  the  Ctacerj  cwae,  vW 
is  restrained  from  proceeding  there  by  the  onki  of 
this  court,  is  entitled  subatantiaUy  to rdirfisoKor 
other  of  the  shapes  in  which  be  seeits  it.  In 
v.  Forbett  it  was  stated,  from  the  HSS.  of  tiu  lat 
Sir  Michael  O'Loghlen,  that  where  b<^  niu  «at 
instituted  in  the  Court  of  Chaooery,  thit  dcfn- 
dante  in  a  stayed  suit  would  be  {weveated  frm  Inj. 
i  ng  their  costs  against  the  plaintiff,  beeuis  tbeoMt 
having  restrained  him  it  would  be  nqoit  to  do* 
the  defendants  to  proceed  i^nst  Mm.  Id  thepn- 
prieiy  of  that  obswvation  I  fully  eoneur;  bu^viA 

freat  respect  to  the  jodgea  of  the  Cowt  of  CbsMcij. 
would  extend  a  similar  mie  to  an  order  nde^ 
the  Court  of  Eubeqaer.  In  a  matter  of  tUmm 
the  oourta  have  a  oo-ordioale  jarisdistiDi^  ad  it 
oi^ht  to  be  the  obiect  of  both  eouls  todbemp 
litigadon.  It  would  an»ear  from  tbftlK&Bidii 
na  that  it  does  not  signify  m  what  eomtlbedaa 
made,  and  the  same  principles  are  appUoiUei*  both 
courts.  I  feel  bound  to  say  ao  much,  qifnntg  of 
what  fell  from  Sir  M.  O'Loghkn,  and,  si  i  Been- 
sary  oonsequenoe,  of  the  eqidtablejoriidietieD,ud 
if  1  was  now  adjudicating  on  tins  matttr  ia  dwOnrt 
of  Chancery  I  would  b^d  mysdf  bouad  to  pnnol 
the  defendants  firom  dismissing  the  MIL  I  lanatd 
this  from  the  necessity  of  observing  en  the  lawnl 
queition,  wlwre  the  two  equity  coarts  in  acti^  ii 
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the  same  ratjject  matter.  The  present  modoD  la  free 
from  all  diffiealt^  of  this  sort,  because  all  parties  in 
ue  Chaneeiy  suit  being  also  parties  In  thli  court, 
tiMra  can  be  no  diAenlty  In  making  an  wderrestrain- 
iag  Uiea  in  aach  manner  u  we  may  think  right  to 
shre  edfect  to  the  spintof  oar  order,  but  I  have  said 
this,  becmse  casea  may  arise  where  the  defendanto  in 
Chancery  may  not  be  all  parties  in  this  court.  Id 
such  a  case  there  may  be  a  difficulty  in  restrainiDg 
a  party  from  dismisung  a  bill  whra  he  was  not  a 
party  to  the  suit  in  the  other  court.  In  the  preseut 
nistaoce  there  are  two  grounds  of  appUcatiou.  Now 
with  FQgnrd  to  the  payment  of  costs  by  the  receiver 
appoliMMd  bv  this  court,  we  ought  not  to  make  such 
an  order.'  It  is  reasted  hy  a  prior  creditor,  who  alleges 
the  fbads  in  tbe'reo^Ter's  hands  belong  to  him,  and 
we  think  this  a  valid  objection.  It  is  sau  on  the  part 
of  the  plafaitiffin  the  Cbaneety  soit  that  the  effect 
of  the  raatraining  order  here  was  to  make  him  Uabla 
in  the  first  instanoe  to  the  oosta  of  the  defendants  in 
that  sait-4hat  ie  not  the  meaning  of  our  order.  It 
wae  not  our  intention  that  the  order  should  bear  this 
eooacmotion;  but  we  will  inUmduce  some  words 
wfaieh  will  get  rid  of  any  amlnguity.  1  very  much 
appmve  <tf  the  words  of  Sir  H.  CVLoghlen,  that  the 
ooeu  shall  be,  as  far  as  possible,  provided  for  by  the 
Mayii^  orderi  bat,  it  must  be  remembered,  that 
tbeee  are  imepective  orders,  and  that  any  order  for 
tnterlocutary  eosts  diminishes  the  fund  durtribatable 
at  the  final  bearing.  As  to  Um  oosts  of  prior  credi- 
tors whom  the  plaintiff  brings  before  the  court  as 
dafendantsin  the  Chancery  oaos^  be  is  undoubtedly 
linble  in  the  eveut  of  a  dradent  fund,  beoaose  the 
•oit  in  Chancery,  however  excusable  iu  ita  inception, 
tanm  cet  ooneoassary  in  the  eodt  and,  aa  to  their 
oosts  thsreon,  the  prior  oraditon,  m  addition  to  the 
aacurity  of  the  fbnd,  ace  entitled  to  have  the  perso* 
D«l  lia^lity  of  the  plaintifil  TUs  is  the  rule  laid 
down  by  tldscoartln  Crafisv,Po€f  and  subsequently 
bj  Sir  Edward  Sugden  in  HaU  v.  HUt.  With  re- 
gard to  enbeeqoent  creditors  they  must  get  their  oosts 
in  tht*  same  priority  as  their  own  demands;  the 
oosts  of  puisne  creditors  are  not  to  be  put  out  of  their 
proper priwity.  Thatdisposesofthediflferentclasses 
of  creditors.  Where  there  is  a  trustee}  if  he  be  a 
trustee  for  a  plaintiff  he  is  to  get  cosu  in  the  same 
priority  as  the  plaintifi;  if  he  be  a  trustee  for  any  cre- 
ditor be  is  to  get  his  costs  in  the  same  priority  aa  his 
eeslwfHelnift.  He  is  not  entitled  to  costs  as  against 
the  pUmiff  personally,  unless  he  is  a  pwsonal  repre- 
•eBtative  set  up  by  the  plaintiff,  then  be  is  entitled 
to  cosu  against  the  plaintiff.  As  to  the  exemtor. 
Sir  W.  De  Montmorency,  he  la  not  entitled  to  get 
hbeoattoiitoftherealeatate  bat  oat  of  the  perso- 
nal eetate  of  the  original  mortgagor.  I  have  meo- 
tiooed  the  genensl  principles  a|mlicable  by  either 
oooMref  JEquity  to  these  very  salutary  and  useful 
orden,  and  conceiving  each  court  to  have  a  ooncur- 
rant  jurisdiction  have  endeavoored  to  frame  such  a 
rule  aa  would  answer  each  court.  Now  we  have  all 
liie  pniticB  beAwe  us  in  this  court,  and  feel  no  diffi- 
culty in  makUig  the  order  to  restrain  the  defendanu 
in  Chancery  ^om  dismissing  the  plaintifb*  bill  or 
taki^  any  proceed!^  ag^nat  them  for  their  costs. 

RscBUM,  B. — 1  think  1  was  right  in  reserving 
tins  appUcattOQ,  which  originally  came  before  me. 


fw  the  conslderaiioa  of  the  other  members  of  tbia 
court.  I  spoke  on  thesulgeet  to  the  Lofd  Chancd- 
lor,  with  the  concurrence  of  the  Lord  Chief  Baroa. 
and  stated  it  waa  vecy  desirable  to  asdmihile  the 
practice  ef  both  conrls.  The  Ltnd  Chancellor  had 
probably  then  before  him  the  case  in  the  Iri^  Jurist. 
At  fint  1  WM  struck  with  the  difficulty  in  which  an 
unfortunate  plaintiff  would  be  placed  by  a  restrain- 
ing order,  making  the  plaintiff  advaooe  costs,  and  re- 
cover th«n  afterwards  as  best  he  might  The  costs 
sometimes  are  very  heavy,  and  the  plaintiff  might 
have  to  pay  more  than  it  would  be  possible  for  him 
to  meet,  and  in  default  of  payment  be  might  be  sent 
to  gaoL  Let  us  see  theconseqnences  to  which  socfa 
a  ruling  would  expose  parties.  It  would  impose  oo 
the  pltUntiff  the  hardship  trf"  waiting  for  the  ooets 
whidi  be  bad  advanced,  until  the  fund  was  reaHied. 
We^  however,  consider  it  more  jnM,  to  delay 
ttie  pnment  of  the  coats  untO  the  actual  fnod  » 
realiira  t  but,  bi  truthf  the  ^sefc  nf  our  order  is 
ndtber  to  expedite  nor  delay  i  we  leave  parties  in 
precisely  the  same  portion  in  which  they  originally 
stood,  instead  of  compelling  an  Innocent  i^aintiff 
to  pay  costs  to  a  party  to  whom  he  owea  no  debt 
To  decide  on  such  a  principle  is  not  tmly  repug- 
naat  to  our  notions  of  natural  justice,  bat  against 
the  authority  of  CrofU  v.  Poe  and  Ball  v.  Hill, 
referred  to  in  argument.  It  is  contmided  for,  on 
this  motion,  that  not  only  prior  incumbranoei,  but 
those  that  are  poiane,  and  even  parties  who  have  no 
chaiges  on  the  lands,  are  to  be  paid  their  oosta  by 
this  unfortnoate  plaintiff  out  of  bis  own  pocket. 
This  appears  to  me  to  be  a  monstrous  proposition, 
and  if  this  were  the  law,  I  for  one  have  no  hesiu- 
tion  in  etating,  that  I  would  never  be  a  ptxtj  to 
staying  a  sidt.  [His  Lordship  referred  to  a  note 
of  the  ease  of  ZiyKv  v.  Forlmt  from  the  MS.  of 
the  lato  Sh:  Hicbael  O'Loghlen,  as  confirming  the 
view  taken  by  the  Court  in  the  preeent  case.] 


QUEENS  BENCH— EAnu  Tnii. 
Smith  e.  Ritcbik. — April  36. 

JsmiiyMii — Bill  pf  Lading — ContignM—CkmrUr 
pmtjf   Bviii«iu»-^Arrest~~Be€uomMt  md 
probabk  eaiue. 

A,  hmng  the  holder  of  a  bitl  ifktdit^ifaeertnm 
cargo  0^  coaUy  therein  txpreeeed  to  be  deUoerabU 
lo  Ami  or  Au  aseigne,  broivht  m  osfioit  agauut 
B*  ik»  tnpiain^  the  9mel,Jbr  the  mem-deluwy 
ofQitmmM.  7%»good»  were  atitedi»  the  uutrw 
nwMl  to  hove  been  th^tped  iy  C. 

BMthat  A,weam^ek  to  eue  in  kit  own  name, 
im  the  pretent^rm  ef  ocfvw. 

/(  appeared  at  ^^ried,  on  Ute  crott-examinaHan  of 
one  the  pUUnliff^e  wiineete»t  that  there  waa  m 
esietence  a  diarter  parUf,  relating  to  the  cargo 
in  queetiont  which  the  plaint^ omitted  to  produce. 

Held  (hat  the  but  of  lading  conttkuted  w  iteelfm 
complete  contract,  and  that  U  Jogr  wtfA  the  de- 
Jendantt  i^'he  eoaght  to  vary  the  ierme  of  the  mmw, 
to  produce  the  dbortor  party. 

Held  iikewiee,  on  a  motion  for  leave  to  enter  a  eug^ 
geeUon  under  the  49  Geo,  9,  &  46;  that  notmith- 
etaadimff  the  d^  ndant  Amf  hem  arrtOedJhr  mors 
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ihtm  tht  «um  vlHmat^  ncoverad,  Ike  j^mnt^ 
had  nawnable  emd  pr&Mtk  eeam  fir  moiAtiif  Cm 
«rr«f( f»r  fA«  kyrger  omowiJ. 

Alwunp^.  The  deelaradoD  oontalaed  one  ■peoial 
oiNUit,  which  ttirted  (bat  the  defentUnt  wm  muter 
of  ft  oertaio  vesid  oalled  tiie  Harmony,  and  that  in 
ooaridenttion  that  the  plaintiff^  at  the  request  of 
thedefeodant^hadoauMdtobeahipped  upontfaeiuid 
vaiael  a  certain  cargo  of  goods  and  merchandiie,  to 
wit  93  tons  weight  of  ooala,  of  the  value  of  vCSOO 
to  be  carried  by  the  defendaot,  as  aach  maater 
from  Newport  to  Waterford.  at  aod  for  oertaltt 
frd^t  and  liire  to  be  paid  by  the  plaioriff  to  the 
defendant,  to  wit  fbr  the  freight  of  Sa.  6d.  for  every 
ton  of  the  aald  eoeb  ao  to  Iw  oarried  aa  wSvtmuOt 
with  primage  and  average  aoeaatomed*  and  id  ease 
tin  said  cargo  of  ooab  was  not  diacliarged  within 
foar  woriiing  days  after  the  arrival  of  the  said  ship 
in  Wamftrdi  tina  the  som  of  £\  demnrrage  tot 
every  4^r  vhich  riiould  elapse  aftir  tba  exi»rati(Hi 
of  the  said  fbiir  working  dava  before  the  diseharga 
of  the  Mid  cargo,  the  defendant  then  and  tbwe 
sndertoolt  and  promiaed  the  plaintiff  to  carry  the 
said  cargo  of  coals  and  deliver  to  litm  the  same 
(all  and  every  the  dangera  and  acoidents  of  the 
seas,  and  navigatioo  of  wliatever  nature  and  kind 
soever,  exoeptra)  within  a  reasonable  time  aft«-  the 
arrival  irf  the  said  ship  in  Waterford.  AvtrmtnUt 
that  no  dangers  of  the  seas,  &e,  prevented  the  de- 
fendant, and  that  the  defendant  carried  the  coala 
ftom  Newpwt  to  Wat«ford,  and  a  reasonable  time 
•fitar  the  arrival  of  the  vessd  for  the  delivery  of 
the  ooal  ebpsed.  JBrsocA,  that  the  defendant  did 
not  within  such  reasonable  time  after  the  arrival  t£ 
the  vesselj  or  at  any  time  afterwards,  deliver  the 
said  cargo  to  the  plaintiff,  and  that  the  defendant 
within  soofa  reasonable  time  wrongfully  sold  and 
disposed  of  the  said  cargo,  and  oonverted  the  same 
to  his  own  use,  without  the  coneent,  and  a^nst 
the  will  of  the  plaintiff,  and  thereby  incapaatated 
himself  from  performing  his  promise  and  under- 
takins^  whereby  the  said  cargo  was  wholly  lost  to 
the  plaintiff. 

The  declaration  also  contained  counts  for  money 
bad  and  received,  and  on  an  account  stated ;  the  de- 
fendant pleaded  the  general  issue,  and  also  nerved 
a  notice  of  set  off,  whereby  he  claimed  a  certain 
•urn  in  respect  of  the  freight  of  the  same  cargo. 

At  the  trial  of  the  cause  before  Jackson  J.,  at 
the  lost  Spring  Assizes  of  the  City  of  Waterford, 
it  appeared  that  the  plaintiff,  who  waa  a  mwohant 
reaiding  in  Waterford,  had  reomved  frcnk  a  W^h 
firm  ttie  bill  of  lading  of  the  coab  in  qitestioo,  and 
(» the  arrival  of  the  vessel,  had  proceeded  some 
way  in  discharging  them,  when  a  dispute  arose 
between  him  and  the  defendant  reapecti^g  the  pay- 
ment of  some  demurrage  claimed  by  the  latter. 
After  a  good  deal  of  fruitless  negotiation  between 
the  parties,  and  in  spite  of  the  remonstrance  of  the 
plaintiff  who  made  a  formal  tender  to  the  defend- 
ant of  the  full  amount  of  the  freight,  the  latter 
called  an  auction  and  sold  the  ooal,  converting  the 
proceeds  to  his  own  use.  Jhe  plaintiff  produced 
and  proved  the  defendant's  rignatore  to  the  biU  itf 
ladiiiE  of  the  ooals,  wUch  waa  as  follows 

,**  flipped  in  good  order  and  oondition,  by  the 


Abercaim  and  Gwythm  Colliery  Coopan,  in  ^ 
upon  the  gfx>d  ship  or  vessel  sallsd  tbs  HanwM 
of  Roseharty,  whereof  Alesander  RitcUe  m  -miu 
for  the  present  voyage,  now  riding  at  aicbor  in  tbi 
port  of  Newport,  and  bound  for  Waterford,  tiiH 
93  ton*  coals,  being  marked  and  aaifbvadsin 
the  margin,  and  are  to.be  d^veced  ia  lihs 
ordw  and  oondiUon  at  the  afonsild  portcf  wSr! 
ford  (all  and  eyer^  the  dangan  and scadeotiaf 
seas  mod  navlga^  of  wimMm  umm  w  kind  n. 
ever  excqited)  imto  Mr.  TKommt  SmiA,  vr  toiu 
auigngt  he  or  they  paying  freiglit  for  tiw  tii4 
goods  at  the  rate  of  fia.  6d.  per  toa,  foar  vorltw 
days  allowed  for  discharging,  or  to  Ufaii^ 
murrage  of  £1  per  day,  with  primage  lulntfi- 
accustomed.  In  witness  whereof  the  mmtt  « 
purser  of  the  said  ship  hath  affirmed  to  thrtt  b& 
of  lading,  all  of  this  temw  and  dsts,  tin  om 
which  bms  bdng  accmnplisbed,  the  oUwnto  ted 
void. 

"  Dated  in  Newport,  4th  day  of  Nov.  184S. 
(Signed) 

>"  Wdght  unknown  to  ALu&imn  Rmm.* 
Aboot  40  tons  had  been  ddiversd  to  tbe  plaiuiff 
previous  to  this  dispute,  and  some  numey  bd  ben 
paid  to  the  defendant  on  aoconot  of  tbefri^lB, 
The  value  of  the  portion  detained  sod  told  tb 
captain,  after  deducting  therefrom  the  tmoui  of 
ftvight  payable  for  the  part  aotoally  ddroH 
somewhat  exceeded  £S5. 

A  witness  named  Hayei^  wbowasexnaMfv 
the  pbhiUff,  admitted  in  cross  eisminrtios  tbt  U 
saw  a  charto-  partv  of  the  ooab  oo  bud  ib 
Harmony,  in  the  plaintiff^  eonntiag-biie.  iii 
did  not  state  further  particnlara  respetsfaftt  Eri. 
donee  of  the  value  of  the  artlde  at  the  tin  hiTing 
been  given,  the  plaintiff  closed  hb  tm,  vbn- 
upon  oounsel  for  the  defendant  ealkd  for  i  tni- 
suit,  on  the  ground  that  the  charter  party  eooliM 
the  proper  evidence  of  the  oontnet  betvwi  tW 
partiea,  and  ought  to  have  been  prodooed,  and  tbt 
the  bill  of  lading  diacloeed  a  contract  aot  viA  Oi 
pUdn^t  but  with  tA«  OMitrif  Cbaposy.  Tk 
learned  judge  refused  to  non-suit,  bat  niand 
liberty  to  ^  defendant  to  move  to  eotar  m,  k 
case  tiie  court  should  be  of  <»dDioD  tbttbfe 
fendaot  was  entitled  thereto.  The  jor;  foni  i 
veidict  for  the  plaintiff  generaOv  oa  all  tb  coaHi 
assesdng  the  damagea  at  £13  lOi.  6d,  whicb  «a 
the  m/m  of  the  ooab  wrongfldly  soM  bydM- 
ant,  less  the  amount  erf  frright  tbveoa  wlndienitf 
have  been  payable  in  case  the  wAsfcrf  tb  cii|> 
had  been  duly  delivered. 

Mr.  Martle^i  Q.  C,  in  the  early  part  of  tb  ten 
(Stained  a  conditional  order  to  enter  a  noD-sot  |n^ 
soant  to  leave  reserved,  or  for  a  new  triil  oa  tit 
grounds  above  mentioned.  Caote  wu  Uiii  dff 
sliewn  by 

Mr.  Lynch,  (with  him«r.M)[ift« 

stating  the  facts  of  the  case  aa  tiiey  ippeindm 
evidence  at  the trbl,]  The  Mtfo/'bilnynitbett- 
atrument  whereby  the  captain,  the  d^edist  be^ 
undertofA  to  deliver  the  gooda  to  tbs  pUintiC 
m&  JheU  the  property  vestt  ta  the  «omi« 
named  therein.  CobmaM  v.  Xasibnb  (5  K  *  • 
505.)    Here  also  th««  was  a  partdsSnrjrtafe 
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suae,  whiob,  &t  all  mmUt  eatablubed  the  pot- 
lO  ID  bim>  The  odu  of  disturlnDg  4h«  rwdict 
n  the  partiea  obtaiDing  the  order. 

MurHtyt  Q.  C.  and  Mr.  Harruy  coatra. — 
charter  [mrty  ought  to  have  been  given  in  evi- 
I  by  the  plaiotiff,  it  having  been  the  original 
Mt  between  the  parties.  The  charter  part; 
a  existence,  and  being  in  writing  ongfit  to  have 
liroduced.  It  is  no  answer  to  aay  that  it  was 
randaD^a  bands,  as.  if  so*  be  oqght  te  have  been 
A  vith  Dotice  to  produce  it.  The  cmiaideration 
i  to  have  been  truly  stated.  The  contract  was 
M  indSTiaiUe.  Besides  tbisi  the  contract  has 
mm^iet  out  aooordiog  to  its  l«gd  efitx^  That 
ted  io  the  bin  of  lading  was  between  the  com- 
aad  the  defendant  Moore  v.  WUton,  (1  T. 
SS^)  Sargent  v.  JTorm.  (3  B.  &  Aid.  i277.) 
igh  n  bill  of  lading  may  transfer  the  property, 
»  not  transfer  the  contract  \Blackhwmey  C.J. 
le  question  here  is,  whether  the  bill  of  lading 
x>o tract  with  the  plaint^^  Davis  v.  Jordan, 
moihgt;  (5  Burr.  2680.)*  [Ptfrrm  X— My  dif- 
y  here  is  that  it  is  alleged  in  the  declaration 
tfc«  plain^ caused  these  goods  to  be  shipped.] 
«r  V.  Peck,  (8  T.  R.  330,)  Berkelet/  v.  Watling, 
d.  &  EL  S9.)  For  anything  that  appears  on 
■ea.of  the  bill  of  lading  it  mi^t  have  been  made 
be  henefit  <^  the  conrigoors,  the  coal  company, 
a  the  document  states  in  luiambiguouB  terms  to 
w  shippers.  [Pmrtm  /. — There  is  no  doubt 
ibai  the  plaintiff  may  maintain  an  acUon  against 
Msodant,  but  the  question  here  is*  whether  he 
Micnbarraased  himself  by  the  form  of  his  plead- 
]  tprvmpton,  J.  referred  to  Evans  v.  MarUti, 
At  Ray.  ^I.)  ]  That  case  has  been  overruled 
absequcDt  decisions.  [Perrtn,  J. — Is  not  the 
of  lading,  being  made  to  the  plaintiff,  evidence 
3  to  the  jury  ofliis  claim  to  the  property?  It 
K>  means  follows  that  the  existence  of  one  right 
:tioQ  on  an  instrument  displaces  another.] 
fr.  Peet  in  reply. — The  verdict  ought  to  be  sus- 
ed  both  on  principle  and  on  authority.  The  bill 
ading  is  a  perfect  contract,  containing  both  a 
tdse  and  a  consideratiini;  Waist  v.  Waltertf  {b 
t  lOi)  and  that  promise  must  be  conudered  as 
fe  to  the  conaigneet  as  from  him  the  oonsideration 
ras.  A  charter  party  may  have  existed  without 
Ing  been  made  between  the  parties  to  the  suit, 
Mie  of  whom  the  equity  of  a  third  party  may  have 
9  transferred  by  indorsement  Assuming  that 
diarter  party  was  between  these  parties,  it  lay 
the  defendant  to  produce  it,  in  order  to  var;^  the 
itract  stated  in  the  first  count  because  the  bill  of 
lii^  was  a  contract  in  writing  perfectly  complete 
ibelf,  and  the  principle  relied  on  by  the  other  side 
fBea  only  in  cases  where  parol  agreements  come 
eonpetition  with  instruments  in  writing-  The 
Mil  ated  against  us  are  quite  distingnishable.  In 
oar*  V.  IViktm,  it  was  held  that  a  consignor  might, 
4er  the  eireamatauces,  sue^  without,  however,  ruU 
I  the  cmtrary  with  respect  to  a  conngnee.  In 
itgmt  V.  MotHm,  it  was  distinctly  proved  by  de> 
Ddant  that  the  uropoly  was  vested  in  the  oonsig- 
IT,  and  the  goods  in  fact  never  reached  the  consig- 
«,  who  was  his  factor.  The  point  decided  in 
wktleyr.  fVatUs^  was  quite  oolialeral  to  the  pre- 


sent and  the  dicta  the Jodgw  fa  that  eweafe 
sttbDgly  in  our  favour.  The  right  of  property  is 
presnmptivdy  attributable  to  the  consignee.  Hfut' 
tim  V.  Salomontony  (8  Boa.  ft  PoL  5&)  Bromu 
V,  Bodfmm,  (S  Caropb.  36.)  Svane  t.  Mmriatt  is 
not  overruled,  hot  was  diatindW  reoognised  in  Sar^ 
gent  T.  Marru,  and  in  the  still  later  case  of  Clark 
V.  Andenen,  (S  Bmgb.  SO,)  which  is  indeed  mnch 
strongw  than  ibe  praent 

BucKBuaiu,  C.  J. — This  is  an  action  broug^ 
tnr  a  party  who  aH^ea  that  in  craridwatlon  be  had 
ibipped  goods  on  board  tin,  ddimdant'a  vessel  on 
oertaintenn^  tbe  defisndnnt  underto^  to  carry  and 
deliver  them  at  a  certain  place.  The  mere  qoestlob 
resolves  itsdf  into  this^  whedKf  the  party  who  here 
sues  for  the  non-delivery  le  the  person  who  held  the 
property  in  the  goods,  the  result  of  all  the  cases 
being,  that  an  action  like  the  present  must  be  brought 
by  an  individual  so  entitled.  Now,  bad  the  plaintiff 
here  the  property  or  the  goods  when  the  d<rfendant 
took  them  on  board  his  ship?  The  bill  f>f  lading 
admits  them  to  have  been  his  property,  and  he  was 
not  bound,  until  the  contrary  was  shewn,  to  offer 
strict  proof  in  support  thereof,  although  the  defen- 
dant was  not  concluded  from  disproving  the  fact; 
Tha«  was,  therefore,  some  evidence  that  the  goods 
were  the  plaintiff's,  and,  according  to  the  authori- 
ties, he  is  entitled  to  maintain  this  action.  With 
reapect  to  tbe  question  about  tlie  charter  party,  we 
know  nothing  respecting  the  contents  of  that  inatm^ 
DMDt  DOT  between  wliat  partiea  it  waa  eseeuted. 
Tlie  oontraet  contained  in  the  bill  of  lading  anstalns 
the  declaration,  and  any  thing  calculated  to  qualify 
and  contradict  it  should  have  come  from  tbe  defen- 
dant. 

Cramftor,  J. — Tbe  plaintiff  is  entitled  to  suc- 
ceed on  tbe  present  motion.  It  is  said  by  the  defen- 
dant that  the  charter  party  is  part  of  the  contract 
but  we  know  not  between  whom  that  document  waa 
executed.  At  all  events  it  lay  in  tbe  defendant's 
power  to  produce  it  fiilly  as  much  as  tbe  plaintiff's, 
and  I  do  not  think  that  its  production  by  tbe  latter 
was  essential  to  the  maintenance  of  tlM  action.  With 
respect  to  the  other  point  the  common  prindple 
seems  to  be  tfai^  that  when  goods  are  transmitted 
to  a  vendee  by  a  ourier,  wlio  does  not  even  know 
him,  the  vendee  is  deemed  to  be  the  party  who  oon- 
traets  with  the  carrier  for  the  delivery.  Theplalniiff 
here  having  an  interest  in  tbe  property  can  nmintaiu 
the  action.  The  company  at  the  other  side  were  his 
agents  for  shipment  which  view  would  sustain  the 
aflegaUon  in  tbe  declaration  that  the  plaintiff  caused 
the  goods  to  be  shipped.  To  arrive  at  this  conclu- 
sion let  us  simply  look  at  the  form  of  the  bill  of  lad- 
ing, whereby  tbe  goods  are  undertaken  to  be  de- 
livered to  tbe  plaintiff  and  his  assigns.  In  the  case 
relied  on  by  Mr.  Martley  tbe  property  in  tiie  bill  of 
lading  was  specially  consigned  to  the  plaintiff  in  tbe 
name  of  the  shipper;  here  we  have  a  bill  of  lading 
with  tbe  plaintiff  named  as  tbe  consignee,  which  is 
always  primA  Jade  evidence  of  ownership.  No  evi- 
dence has  been  offered  in  disproof  of  this,  and  there 
are  even  some  facts  in  evidence  tending  to  shew 
that  the  plaintiff  was  af^ually  tbe  owner  nthe  caivo. 
I  am  therefore  of  opiniim  that  tbe  action  is  maiu- 
tainahle. 
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Pbuum,  J.  eoocurred. 

CUhu§  A«wn  aliowtdw 
May  S  — On  UiU  day  Jfr.  ffarrit  moved  for 
liboty  to  enter  n  suggestion  oa  the  record,  to  de- 
prive the  plaintiff  of  bis  ooste,  and  after  Using  tiie 
ooita  of  the  defendant,  to  isne  execution  against 
the  plaintiff  for  the  balance  wbkh  should  remain, 
over  after  dednotii^  thereout  the  amount  of  the 
damages,  pursuant  to  the  48  Geo.  3,  c  4B.  Tlw 
application  was  groundad  on  the  affidavit  of  de- 
fiuidant's  altiHiiey,  who  deposed  to  the  fact  of  the 
defoxbuit  having  been  arreated  in  the  presrat 
action,  under  a  judge's  flat,  pursuant  to  the  8  &  4 
Vic.  c  105,  for  the  sum  of  £26,  whereas  the  sum 
nlUmately  recovered  was  only  £18  10s.  6d.  The 
defendant  had  lodged  money  in  court  in  lien  of 
bait  Counsel  contended  that  this  was  primdjacu 
proof  of  absence  of  reasonable  or  probable  canse 
for  such  arrest,  and  the  court  had  jurisdiction  to 
entertain  Uie  application,  inasmuch  as  such  lodge- 
ment was  in  lieu  of  bail,  and  tantamount  thereto. 
Jcil  V.  Ptard  (10  Ir.  L.  R.  560)  is  no  authority  to 
the  contrary. 

Jfr.  Pett  contra. — We  rerist  thb  motkm,  both 
on  the  merit!*  and  for  want  of  form.  With  reapect 
to  the  latter  It  is  now  wo  lata  to  make  it,  as  judg- 
mmut  has  been  marked,  and  die  eotiy  ofsoeb  a  tag- 
Mtioo  would  be  repugnant,  and  vitiate  the  recoil 
Smiaw,Jteh»rts,  (Itf  Jur.  40.)  The  affidavit  sworu 
OB  thio  part  of  the  defendant  is  bad,  because  it  does 
iKit  negative  the  existence  of  reasonable  and  pro- 
bable oauscb  The  burthen  of  pro(^  lies  on  the  de- 
fondant  Boper  V  Shtatly,  (1  Cr.  ft  H.  496.)  [He 
.was  then  stopped  by  the  court] 

PxH  CtrniAM. — We  are  of  opinion  that,  under 
tbe  eirvimstanees  of  the  present  case,  whidi  was  an 
aetioo  for  the  non-delivery  of  goods,  tin  plaintiff 
was  justified  in  holding  tbe  defmdant  to  bail  tar 
tbe  vmlm  thereof^  and  that  there  was  no  want  <tf 
laasonabla  and  jvobable  oaoae.   We  mdke 

Ab  rtUt  an  As  mofim. 


EXCHEQUER  OF  PLEAS. 
Clobs  o.  Batt. — AprU  17. 
PrmHoh-Bitt  ii(  EjtctpHoHt—Tim*  ot  wkieh  Ouy 


tke$t  MtepMuut  at  it  did  ntt 
record  wkelher  thty  wm  itkm 
wtrt  dimAarffad» 


tkomU  6« 
Record, 


Msrs  taktn  to  As  Judg^t  tkarg*^ 
tmd  wvrukd,  mut  tk»  Jiuff* govt  Hmt  to  kav* 
lAs  ajrespfioM  nduetd  to  wrihi^  and  tiU  doctf 
mmt  WW  not  unt^  i^Ur  |A«  jury  (Mr*  dit- 
'  dwgtd—Heldt  that  tht  court  could  not  hoar 


TWs  was  a  Mil  of  exceptions  taken  to  tbe  duna 
of  Hr.  Justice  Perrin,  at  Down  Amizm. 

Jfr.  Hohnet  was  proceeding  to  sute  tbe  uinK 
of  the  exceptions,  a  portion  of  which  woe  to  lite 
evidence,  the  remainder  to  the  charge  of  tbe  leuni 
Judse. 

Jfr.  White$itU,  Q.C,  objected  to  the  vnmm 
of  the  exceptions  to  the  diarge,  the  excspti«H  sot 
having  been  tendered  until  after  the  ^Kbuw 
thejury.  ^ 

The  learned  Judge  reported  the  fiKti  ■  nj. 
lows : — 

Jfr.  ifoAnst  f  Jfr.  Joy,  Q.  C  with  bia>.At 
the  trial,  our  objections  were  overroled  by  tbe 
Judge  as  each  was  mad^  who  then  cava  w  lint  to 
have  the  exoeptioBS  made  opt  and  tbt^  wm  k* 
ceived  by  the  Judge  befiwe  Uie  vcrtiet  a«  n. 
corded.  [JtichardM,  B. — U  the  esequiom 
not  tendered  till  the  jury  were  disdiargid,  bov  cu 
we  entertain  any  question  on  those  eueptioDt?] 
The  dominide  only  was  not  delhered  to  tbt 
judre^  but  tbe  objections  cootvned  ia  k  vm 
made  and  overruled  by  him.  Tbe  Jtidge  biv. 
ing  recnved  and  aigned  the  exceptiom,  nd 
they  being  now  upon  the  record,  the  court 
cannot  go  b^ind  it.  Tbe  Jo^^  Bigiit,  if  be 
thought  fit,  decline  to  receive  the  enepUoH,  ■ 
being  too  late,  and  we  then  could  have  hid  oar 
remedy  onder  the  statute.  We  were  in  nffidcat 
time  until  tbe  verdict  waa  rraorded.  [LA«g,K 
— We  mnat  take  the  record  as  it  is  btfm  ■{ 
it  distinetly  states  that  the  jury  were  diKbugedJ 
[AuAonfa,  B. — For  anything  th^  >nNsn  oi  tbe 
record,  thejury  uuy  have  been  disdivgad  bcEm 
a  single  exception  waa  taknkj 

Jfr.  WhiUtidtt  Q.  C  eontra^Tbe  objectioB 
must  be  made  wliile  the  jury  are  in  the  boi,  &fi 
V.  Jfaani'n,  (Sm.  &  Batt  461-S).  It  is  ibnttlto 
say  that  a  Judge  could  tell  a  jiuy  after  tbej  *en 
gone,  that  what  he  told  them  im  ioeomcL 
[PtnnefiUhort  B. — There  ia  nothii^  in  tbti  record 
to  shew  that  any  objectifm  was  ever  made.]  [He 
cited  Stat  of  West.  S,  c.  81 ;  j  Coke  Ian  437; 
Wright  V.  Sharpo  (1  Salk.  888);  ArmUntigi. 


toA^M^i-^Zmlf  (S  Cro.  ft  M.  274);  AnmtroH  f.Uii 

to  M«  ^M^i^erM  of  (4Moo:aiidSo.28,perDenman,aj.; 


-JO] 

PumavATBEK,  B. — It  is  utterly  impoMUa  ti 
bear  these  exoeptlona  on  the  present  record. 

RiOBAKD*,  GL — We  cannot  bear  these  SMeptioM. 
If  die  otye^ona  were  made  in  tilm,  I  vooM 
straggle  to  lei  yoa  in. 
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COURT  OF  CHANCERY. 

/m  rt  RokBBT  TunuTi  a  Imuttot  «r  parU 
Hnctt^  Cmnmio.  SiwTii,  and  Caoms. 

April  2Ut  and  26th, 

Co$i$ — Practice, 

A  Ml  knimg  hem  MM  om  behalf  tftkt  Umalie,  in 
purewnw  of  the  Masters  report,  in  order  to 
tlear  awoy  doubt  from  the  Imnaiic'*  title,  wAtrA 
wiAomt  Jtmt  eoM  not  haoe  bam  done,  and  (A« 
Uuiatie  hamng  eueceeded,  Held,  da(  under  the 
dramelaneet  the  princ^l  di^dante,  tpere 
tnuteet  fir^  «  cAari<jr*  mm  mtitied  to  lA«  eoet* 
Mrt  eftko  ^matit^e  eetate. 

This  waa  ■  petition  preKnted  under  the  following 
drcuBwUDoea: — Fmuda  Tnrnley  died,  seized  of 
eoDuderable  real  e«tatei»  leaving  Robert  Turnley. 
tbR  lonatie  in  the  matter,  his  heir-at-law.  Amongst 
the  papera  of  Franui  Tumley  were  found  instra- 
ments  purporting  to  he  his  will,  and  codicils,  by 
which  he  devised  ceruiu  estates  to  trustees  therein 
Dsmed,  upon  trust  to  convey  the  same  to  the  peti- 
tioners and  others,  for  a  trust  to  be  called  the  Cush- 
eudsll  Trust. 

The  immediate  devisees  disclaimed,  in  conse- 
quence of  which  the  legal  estate  descended  on  the 
lunatic,  who  remained  in  receipt  by  his  committee 
of  the  rents  and  profits  of  the  devised  lands. 

Tlie  Master,  by  his  report  made  in  the  lunacy 
matter,  found  that  it  would  be  for  the  bene6t  of 
the  Innakie  that  proceedings  should  be  taken  to 
dispute  the  validity  of  the  will  and  codidls,  and 
recommended  that  a  bill  should  be  filed  on  behalf 
of  the  lunatic  sgninst  the  persona  talcing  estates 
under  the  will.    A  bill  was  accordingly  fi!ed,  in 
pursuance  of  this  re)>ort,  against  several  parties, 
iacladtng  the  petitioners,  the  Comraissiouers  of 
Charitable  Donations,  and  tlie  Attorney-Genera), 
ailing  that  the  will  and  codicils  were  executed 
whibi  the  testator  was  insane,  and  that  the  plaintifi 
could  not  have  his  title  freed  from  the  claims  of  the 
devisees  save  by  a  decree  of  the  Court  of  Chancery, 
and  preying  that  an  iasue  might  be  directed  to  try 
the  validity  of  the  documents.    The  petitioners  by 
th«r  answer  did  not  assert  the  validity  of  the  aaid 
uutmnwQts  aa  the  will  of  Francis  Tumley,  but 
submitted  tbeir  rights  to  the  court.   No  proofs 
were  made  on  bebatf  of  the  petitioners.   On  tlie 
bearing,  the  Court  directed  an  issue  daneaeit  vet 
Mm,  giving  the  petitioners  the  carriage  of  it.  The 
verdict  on  the  issue  was  in  favour  of  the  plaintiff 
in  equity,  and  agahist  the  petitioners ;  and  on  the 
fiQsl  bearing,  a  decree  was  pronounced  declaring 
void  the  said  instruments,  purporting  to  tie  the 
aill  and  codidls  of  the  said  Thomas  Turnley. 
The  petition  prayed  that  the  petitioners  might  be 
declared  entitled  to  their  costs  in  the  auit,  and 
consequential  directions. 

Mr.  P,  Fitxgerald  in  sup)>ort  of  t)ie  petition^— 
Cranrh  v.Srieeeit,  (5  Ves.  398) ;  Hicks  v.  Wrench, 
(6  Mad.  »3);  Mneton  v.  Todd,  (8  Beav.  489) ; 
Tmrner  w.  Pramplon,  (2  Colt  1331);  &e  parte 
Sherwood,  M9  Ves.  S08). 

Mr,  DMtf  for  the  committee  of  the  lunatic,  did 
aot  object,  but  ebserved  that  tha  .Uummissiuuers  at  \ 


Charitable  Donations  being  before  the  court,  were 
nffieient  to  protett  the  interest  of  the  charities. 

Mr.  J.  S.  Miller  in  reply.— Zynn  v.  Beaer,  (I 
T.&R.63);  Thomawon  v.  Moeee,  (5  Beav.  81)  t 
Adte  V.  Berry,  (3  Moll.  97.) 

LoBD  Chanckllob. — I  think  this  case  is  very 
much  governed  by  that  case  of  Ashe  v.  Berr^,  re- 
ported in  (Beatty,  255,  and  3  MoU.  97.)  There 
it  is  sUted  that  the  «  costs  of  a  bill  dismissed  were 
given  to  the  plaintifi;  where  the  fund  in  litigation 
could  not  be  eiyoyed  by  the  party  entitled  to  it, 
without  the  declaration  of  the  court"   That  is  a 
strong  case.    However,  as  it  is  reported  ha  Molloy, 
it  seems  that  the  Lord  Chancier  had  at  first  moch 
difficulty  in  giving  to  the  pbintiff  the  coats  of  a 
dismissed  bills  but  eventmdly  retained  the  bill, 
making  a  deelaration  of  the  rights  of  parties,  and 
then  gave  the  costa  ont  of  the  fund.   Some  of  the 
other  cases  seem  to  have  proceeded  on  the  same 
ground ;  as  to  the  short  case  In  5  Ves.  it  does 
not  appear  what  the  particulars  of  it  were.  In 
Johnston  v.  Todd,  (8  Beav.  489,)  "  the  plutntifis 
stating  themselves  and  some  of  the  defendants  to 
he  the  next  of  kin,  filed  a  bill  for  the  administra- 
tion of  a  testators  estate.    Their  claim  was  dis- 
placed, upon  inquiries  directed  by  the  court,  and 
other  persons,  not  parties  to  the  cause,  established 
their  right,  and  became  entitled  to  a  large  residue. 
The  case  being  one  of  great  difficulty  and  doubt, 
and  an  investigation  being  absoluteiy  oeeessaiy  for 
the  administration  of  the  estate,  tfaie  plaintiffii  and 
defbttdanta  were  allowed  their  costs  ont  ot  the  ftrnd." 
The  Master  of  the  Rolls  then  aays,  «Tha  next 
question  U  whetlier  the  ouau  of  this  investigation 
ought  not  to  be  considered  as  coRfs  in  the  cause. 
The  inquiry  was  necessary  for  the  administration 
of  the  estate;  and  the  only  scruple  1  have  had  is  this, 
whether  those  parties  who  were  originally  brought 
here,  and  before  tbe  Master  as  next  of  kin,  but 
whose  claims  were  displaced,  shall  recmve  any 
costs.  I  think  that  they  ought,  and  for  this  reason, 
because  as  between  them  and  those  claiming  through 
Peter  Marshall,  it  was  so  doubtful  who  M  as  riglit, 
and  so  impossible  to  decide  the  matter  withoot 
careful  investigation,  that  if  they  had  not  brought 
forward  their  claims,  there  could  have  been  no 
adjudication."   That  in  fact  is  giving  them  tbeir 
costs,  because  tbi^  brought  forward  tbe  dainu  on 
the  estate.   I  think  to  tlie  same  effisct  is  the  ease 
of  Bicha  v.  Wrench  (0  Mad.  93.)   Tbe  case  here 
is  particjiar  iu  it«  circumstances.   These  parties 
do  not  appear  to  have  instituted  any  proceeding 
to  disturb  the  heir  at  law  ;  but  it  was  found  that  it 
would  be  necessary  to  have  a  suit,  the  trustees 
having  disclaimed.    The  Master  then  thought  be 
ought  to  have  a  proceeding  instituted  for  that 
purpose.    These  parties  were  culled  on  to  come 
forward ;    they   submitted   their   claim  for  tlie 
protection  of  the  court,  as  they   were  almost 
bound  to  do — as  trustees  for  a  cbari^  they 
were  hardly  at  liberty  to  refrain  from  so  dmiig. 
The  court  directed  this  proceeding  to  be  taken, 
which  has  benefitted  the  lunatic.    Tlieae  parties 
made  no  veutiuus  ddence,  and  I  do  not  tbink  they 
ooBasiuned  any  expeose  by  bring  made  parties. 
Under  these  special  circumstances  I  do  nut  fear 
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this  ctwe  being  made  a  precedent,  for  it  does  seem 
atrong  to  aay  tbat  the  heir  at  law  should  pay  the 
coat  of  litigating  a  will  which  he  set  aside ;  but  we 
mmt  remember  thnt  he  waa  the  proruovant,  and 
tliat  the  proceeding  was  for  hie  benefit.  No  extra 
expense  having  been  occasioned,  it  does  seem  a 
proper  case  for  this  estate,  which  is  within  the  pro- 
vince of  the  court*  and  which  it  is  able  to  adminis- 
ter, to  pay  the  costs  ctf  all  parties. 

Book  A,  p.  344. 

TiiXT  r.  Bbuwns  Mat/  23nf  Sf  28<A. 

Practwe—'Cavtat—Openiinff  of  an  SntoUunt. 

A  caveat  was  entered  and  allowed  to  expire  ;  the 
pUnntij^ enrolled  the  decree  without  giving  notice 
to  the  defendant ;  If  eld  not  to  be  in'^^vlar.  A 
caveat  should  be  renewed  after  28  da^s.  An  en' 
rolnunt  will  not  be  opened  firr  a  party  ujkoddatfs 
the  application  vnreasomoly. 

Thia  was  n  motion  to  open  en  enrolment  of  a 
decree,  under  the  following  circumstances :— .Car- 
midiael,  a  defendant,  had  lodged  a  caveat  on  the 
87th  of  June,  1848,the  day  on  which  the  decree  tn 
this  cause  had  been  pronounced ;  on  the  27th  of 
Deoember,  1848,  the  plaintiff  enrolled  the  decree, 
without  giving  any  notice  to  the  defendant,  Car- 
michael,  who  had  lodged  the  cavenL  The  plain- 
tiff, having  been  informed  in  the  secretary's  office 
that  the  caveat  expired  28  days  after  it  was  lodged, 
and,  not  having  been  renewed,  it  ceased  to  have 
any  effect;  on  the  27th  of  December,  1848,  enrolled 
the  detave,  without  giving  any  notice  to  Carmichael. 
The  defendant,  Carmichael,  had  presented  a  peti- 
tion for  a  re-hearing,  and  on  the  2nd  of  March, 
184^  the  Lord  Chancellor  made  an  order  granting 
the  prater  of  that  petition.  On  the  1 7th  of  March, 
the  plamtiff  ajiplied  to  the  Court  to  have  the  said 
order  for  re-hearing  diacbargedj  on  the  ground  of 
hn^Iarity;  and  an  order  was  made  for  that 
purpose. 

Mr.  Hvghes,  Q.C. — The  plaintiff  has  six  months 
to  enrol  a  decree,  but  when  a  caveat  is  lodged, 
notice  should  be  given  by  the  plaintiff  of  his  inten- 
tion to  enrol  the  decree.  In  England,  where  a 
caveat  has  been  entered,  the  duty  of  giving  notice 
is  cast  upon  the  ChanceIlor*a  secretary's  (2  Dan. 
C.  P.  1007.)  In  this  country  there  is  no  ease 
which  shews  that  the  Chancellor's  secretary  ought 
to  give  notice,  but  the  practice  here  is  for  the 
t^aiutiff'a  solicitor  to  serve  the  notice,  which  in 
England  is  given  by  the  secretary.  Robinson  v 
Newdick,  (3  Mer.  18;)  Entight  v.  Fitzgerald, 
(1  D.ft  W.72.)  * 

Mr.  Ckrittiant  Q.C^  and  Mr.  F.  Walsh, 
eoDtnu — No  doubt,  the  practice  in  England  is 
what  has  been  stated,  but  it  is  different  in  this 
country.  There  is  no  such  practice  here ;  nor  is 
it  the  practice  here  for  the  plaintiffs  solicitor  to 
give  the  notice.  There  are  two  grounds  upon 
which  this  application  is  made, — surprise  and  irre- 
gularity. There  is  no  surprise  in  this  case.  Bal- 
gny  V.  Chorley,  (I  M.  &  K.  641 ;)  Bame%  v. 
WHmm,  (I  R.  &  M.  486.)  The  plaintiff  was  in  no 
wfiy  irregular,  for  he  was  informed  in  the  office 
that  the  careat  wu  a  nullity.   There  b  a  diffictUty 


in  such  a  ease  as  this  in  opening  an  enroliaent  it  the 
instance  of  one  party,  where  there  are  levcnl 
others  who  do  not  apply  to  have  it  done. 

Mr.  CoUimst  in  reply,  insisted  thst  the  esse  sf 
Enright  v.  Fitxgetuid  ovoruled  the  EngliiheHe 
cited  by  Mr.  Christian,  and  cited  ^non,  (1  Vh.  Sen. 
325,  Barry  and  Keogh,  C.  P.  466,)  u  giving  the 
form  of  the  caveat.   (Beame'a  Orders,  308.) 

May  2Qth.  Lobd  Chancbulor.— I  hire  n  tli| 
case  Inquired  what  the  practice  to  tbii  eooiitn  ■ 
as  to  caveats,  and  I  find  that  the  practice  hm  been 
to  renew  caveats  after  S8  days,  for  the  a*ett  oolt 
lasts  for  that  time,  and  there  are  sevsnl  httascM 
of  renewals  of  caveats.  I  alto  find  Ihtiiii  rbe 
praotioe  of  the  office  to  infiorm  p«tistiAiUKt 
caveat,  Uiat  It  will  only  continue  in  fitimiar  a« 
time.  No  doubt,  the  practice  in  Eogtwd  a  ^, 
ferent,  Bumet  v.  Thaobald.  (I  P.  Wtm.  609; 
Beame's  Orders,  308 ;)  Bobinson  r.  Nemdidc  (3 
Mer,  16 ;)  Anon,  (1  Ves.  S.  236;)  Shseksr.Ui 
Muskerry,  (7  C  4  F.  23  j)  Bames  ».  Wilm,  (l 
Rus.  &  M.  486.)  There  is  no  order  ia  ihn  awDirj 
similar  to  the  English  orders  of  1698,  butltlmk 
the  course  adopted  here  is  equally  reaMHMb[e;nj 
as  I  find  it  has  been  acted  on  for  a  lengtti  of  tiai^ 
and  as  I  see  nothing  inconvenient  ia  ttte  pnctict, 
I  shall  not  alter  it.  It  seems,  the  pluntiff  vHit. 
formed  tn  the  office  that  the  caveat  lisd  apiffd; 
therefore,  there  was  not  anything  irr^olsr  ii  \6t 
proceeding  then  to  enrol  the  decree.  If  the  it- 
fendant,  immediately  after  the  caveat  exptnd,  kid 
applied  to  the  Court  for  assistaBe^  Uw  Court 
might  have  then  ihoi^ht  It  reasonable  to  do  ta; 
but  now>  after  the  otter  party  has  heeo  incrva!  to 
go  on  in  the  office,  and  after  such  a  Ispie  of  time, 
the  motion  must  be  reftased  with  costs. 


ROLLS  COURT. 

SSAVKB  V.  FlTKT  J^Tll,  25. 

Practiee — Motion  to  tUemiss—AmsiubiaU. 
\Xutire  of  motion  to  distrust  a  bill  served  m  lie  I4d 
j    of  April,  on  the  same  day  notice  if  emmimt^ 
i    was  served,  but  the  bill  was  not  amended  inHAt 

16M,  Held  that  the  amendment  isai  Maaiawb 

the  motion  to  dismiss. 

Mr.  Trevor  moved  that  the  Ull  in  this  eaie 
be  dismissed  for  want  of  proeeeutlon,  mder  thetliM 
General  Order.   The  bill  was  filed  to  Ktaiidei 
deed  as  voluntary  and  fnnduleiK  agalHt 
tiff.   On  the  first  of  November  1848,  tbeumr 
was  filed,  on  Saturday,  the  Uth  <^ April,  tbeMitt 
of  motion  to  dismiss  the  bill  was  served,  and  oe  il» 
same  day  the  plsintiff  served  notice  <^  ttnendoKDi, 
but  the  bill  was  not  amended  till  Monday,  tbe  t6tb 
of  April.    In  the  case  of  Mark  v.  WiiUngtm,  (M 
I.  E.  R.  269,)  it  was  held  that  an  ameodiaeDl  di 
bill  after  notice  of  a  motion  to  dismiss  wu  bd  id- 
swer  to  the  motion,  and  the  plaintiff  was  ditvctcdu 
strilce  out  the  amendments. 

Mr.  ZeocA,  contra,  contended  that,  soarfiogla 
the  terms  of  the  82nd  Order,  tbe  bill  should  not  be 
dismissed,  for  it  provides  tbat  "if  the  plsimiff'^U 
not  proceed  with  the  cause"  tbe  defendant  auynuTC 
to  dismiss  the  bill  i  by  the  49th  Order  Ibe  pliistir 
is  at  liberty  to  uaemT  once  after  luivcr,  ftnd  ii;  lO 
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be  WAS  proceeding  with  the  cause,  and  so 
ouBe  viriiio  the  proviso  in  the  82nd  rule.  [Coon- 
k1  alio  Cfted  Meorg  v.  Lawler,  (9  I.  E.  H.  148,) 
wbere  the  bill  was  amended  after  the  defendant  was 
(otitkd  to  dinnlas  It,  aad  the  Court  refused  to  dis- 
miff  the  bfll  ] 

MAsm  or  tbk  Rolls. — It  lias  been  already 
^ded  that  after  a  notiee  of  motion  to  dismiss  a 
hH  for  want  of  proseoation  an  amendment  of  the 
tull  to  DO  answer  to  'the  motion.  It  wan  so  held 
by  »ir  M.  O'Loghlen  In  J}j/en-9  v.  OokUngy  (2  I. 
E.R.&7)  end  I  haw  fbllowed  that  dedsion;  the 
pnoiee,  therefore.  Is  not  new.  I  admit  there 
ban  been  some  exceptions  to  the  rule,  but  those 
vers  under  special  eircnmstancei,  and  previous 
Mtlis  esse  of  i>«»»v.2}atrMt,  (10  I.  E.Rep.  614  ) 
In  this  case  th6  answer  was  filed  in  November,  and 
tbeneeeisitv  for  the  amendment  tben  arose;  it  might 
hire  been  different  if  the  subject  matter  of  the  amend- 
inent  occurred  recently.  It  is  the  duty  of  every  soH- 
dior,  within  a  reasonable  time  after  an  answer  comes 
in,  to  lay  it  before  counsel  for  his  advice  and  direc* 
tioD  forUie  conduct  of  the  cause.  If  the  amendment 
had  been  made  in  November  the  cause  could  have 
been  set  down  for  hearing  this  termj  and,  besides, 
there  is  not  any  affidavit  to  aooount  for  the  delay, 
and,  ecmBstently  with  the  case  of  Jkuna  t.  Aines, 
I  do  not  see  how  I  can  avoid  dismissioff  the  bill; 
hoverar.  If  the  plaintiff  is  wilting  to  strike  out  the 
amfDdineats,  I  will  make  a  similar  order  to  that  in 
Marie  T,  WUtmgton, 

[The  pbiatiff  having  declined  to  take  an  order 
tbat  the  anendtnents  should  be  struck  out,  the  bill 
was  diiMswd  with  coata.] 

FsATEa,  PetiHoner;  Rioar  Hon.  John,  Eabi. 
or  PonABUKOTON,  Re^tondent.— April  25. 

Loio  PoKTJtxuROTON,  PetitioHer  i  Psateb, 
Reiptmdetit, 

Praetic* — Seem  it  u  for  Costs — Petition  for 

Receiver, 

A  mor^aget  reaident  out  of  the  Jurudiction  pre- 
$eKlgd  a  petition ^  a  receiver,  and  a  oondititmal 
trier  mw  otUnned,    Upon  a  petition  to  shew 
eaute,  the  retpondtnt  ohjecUd  to  the  Petitioner 
heiHg  heard  without  gioing  security  far  costs. 
ThepetMimer  woe  aihwed  to  proceed,  hit  tali- 
eUor  pereosuU^  umUrlaking  to  /ray  any  coata 
which  the  Court  ahould  direct. 
Id  tiiii  eue  a  petition  bad  been  presented  by 
Prater,  the  petitioner  in   the  first  matter,  who 
was  resident  in  England,  for  a  receiver  under  the 
mortgage  act;  and  ou  the  i^Oth  of  January,  1849, 
a  coDdiuonal  ordec  was  obtained.    On  the  3rd  of 
July,  184^  a  petition  was  presented  by  the  re- 
spoadeot,  who  also  resided  out  of  the  jurisdiction, 
/irayiug  that  the  oraiditional  order  of  the  20th  of 
January  might  be  disvharged,  and  that  the  peti- 
tioaer  might  give  security  for  coats. 

Mr.  3.  Soothe,  for  Lord  Portarlington.— The 
petitioner  in  the  fint  matter,  as  resident  out  <^ 
the  juriadiGtion,  is  bound  to  give  aecuri^  for 
costs.  Where  a  client  reaident  abroad  applies  for 
tautioQ  of  hia  •olidtor's  coata,  he  must  give  8e> 
curity  for  the  coata  of  that  proceeding.  In  re  Poaa- 


more,  I  Beav.  94,  Bodecote  v.  Rostock,  (ibid, 
note,)  in  er  parte  Seidler,  12  Sim.  106,  a  petitioner 
who  was  resident  out  of  the  jurisdiction  was  directed 
to  give  security  for  costs,  although  the  respondent 
had  answered  the  affidavits.  (See  also  ^uon,  12 
Sim.  262i)  A  foreigner  who  petitioned  to  have 
his  claim  referred  to  the  Master,  was  directed  to 

five  security  for  costs.  Drever  v.  Maudealey,  (5 
bUS.  .11.)  A  defendant  who  is  resident  abroad 
will  not  be  compelled  lo  ^ve  security  for  costSi 
although  the  plaintiff  is,  Baxter  v.  Morgan,  (6 
Taunt.  378.)  In  a  peUtim  under  the  mortgage 
act,  it  was  beld  that  the  cooditional  order  for  a 
recdver  could  not  be  aerved  on  a  respondent  resi- 
dent out  of  the  jurisdiction.  Wol^  v.  Jackaom,  (2 
Hog.  194.) 

Mr.  Green,  Q.  with  JIfr.  Rogers,  for  the  peti- 
tioner. The  petitioner  should  not  be  directed  to 
give  security  for  costs.  There  is  no  precedent  of 
such  an  application  as  the  present. 

The  Mastkb  of  raa  Rolls  made  the  following 
order : — 

"  The  petitioner's  aolicitor  personally  un- 
dertaking to  pay  any  costs  which  the  Court 
may  adjudge  the  respondent  to  be  entitled  to 
on  this  motion,  the  Court  doth  declare  that 
the  petitioner  is  at  liberty  to  be  heard  on  this 
motion  without  g^nng  security  for  coats,  Ac.** 
R.  P.  a.  B.  S8,>  416. 
The  cause  sliewn  by  the  respondent  was  aubse- 
quenUy  disallowed. 


RtisKKLL  V.  Church. — April  25, 

Practice— 'Ohjectiont  to  TiUe — Coata  of  purchaaer. 

Where  several  ohjecHone  to  the  tiUe  have  beam  taken 
by  a  punAaaer,  aome  o^  which  are  allowed,  emd 
okhera  overruled^  on  motion  to  diaeharge  the  pur- 
chateTt  and  that  he  be  paid  hia  ow(r,  the  coata  of 
the  ot^ectiona  wAtrA  have  been  overruled  witt  oe 
set  off" against  those  which  have  been  allowed. 

In  this  case  the  purchaser  Itad  taken  several  ex- 
ceptions to  the  title  of  the  lands  sold,  some  id 
which  had  been  allowed,  and  others  overruled. 

Mr.  Hughes,  Q.C.  for  J.  Lynam,  the  purchaser  of 
part  of  the  lands  sold  in  thia  eanac^  moved  that  he 
might  be  discharged  from  hie  aaid  purchase,  and 
that  tbe  accountant-general  might  transfer  to  hini, 
so  mnch  <^  the  stock  to  the  credit  of  the  cause,  as 
would  amount  to  the  purchase  money,  and  that  he 
might  be  paid  his  ctwta. 

Mr,  P.  Blake,  for  the  plaintiffs,  moved  a  cros* 
notice,  that  the  taxing  master  might  be  directed  to 
tax  the  costs  of  any  of  the  several  objections  filed 
on  behalf  of  J.  Lynam,  to  the  title  of  the  lands 
which  had  been  overruled,  and  that  said  oosts 
might  be  set  off  against  the  costs  payable  to  said 
purchaser.  [Counsel  referred  to  the  case  of  Martin 
V.  Cotter,  (9  I.  E.  K.  44,)  where  the  purdiaser  was 
declared  not  entitled  to  his  costs,  although  he  ulti- 
mately succeeded  in  his  o^jectlon^  on  account  of 
tbe  great  delay*  as  be  was  aware  of  the  d^BOts  in 
tbe  title  several  months  before.] 

HAvm  OP  THE  Rati »  I  am  not  aware  of  any 
case  In  which  such  a  4i>eussion  as  to  the  costfi  has 
been  raised  vn  a  motion  to  discharge  a  purchaser.' 
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My  present  impression  ii,  that  it  is  not  the  practice 
to  make  such  an  order.  However,  I  will  look  into 
tbe  matter. 

May  S. — On  this  da^  his  Honour  made  orders 
is  tbe  terms  of  both  notices. 


QUEEN  S  BENCH^Trinitt  Tbkm, 
iDLAND  G.  W.  Railway  Co.  v.  Qdm. 
May  ^th. 


An  action  of  debt  J6r  railway  callt  hating  been 
bought  against  on  infant  shareholder,  he  pleaded 
iiifanc^  at  the  time  of  "  the  making  of  the  cvn- 
trnct  in  declaration  mentioned.''   Hern  on  tpecial 
demurrer^  that  inasmuch  a*  his  individual  lia- 
bility might  «n  one  particular  case  have  arisen 
ind^eHaentty  of  eontractf  tJu  plea  was  in  its 
present  f/rm  no  answr  to  the  actiom.  Queve^ 
whether  the  Companies  Clauses  CorieoUdalion 
Act,  1845,  (8  ^9  Vic.  e.  16,)  ajecte  tha  legal 
status  of  infant  shareholders 
Debt  for- -railway  caII*.    The  declaration,  (wliich 
was  framed  in  the  statotable  form,)  alleged  that 
the  defendant  was  indebted  to  the  company  in 
respect  of  a  call  of  £5  a  share  on  40  sliares. 
1.  Plea,  general  issue; 

S.  Plea,  merari  nooy  because  be  says  that  he, 
the  said  defendanti  at  the  time  of  the  m^cing  of  the 
said  ta^ppoaed  mntraei  in  the  said  declaration  men' 
tioned,  was  in  fact  under  tbe  age  of  Si  years— to 
wit,  uf  the  age  of  I.Q  years,  to  wit^  at  the  place 
aforesaid,  &c  verifkation. 

Special  demurrer  to  second  plea,  assigning  for 
causes,  inter  aUa,  that  it  was  uncertain  what  eon- 
tract  is  referred  to  therein,  there  being  none  men- 
tioned, and  ttien  declared  that  the  plea  should 
have  averred  the  infancy  of  the  defendaiii,  either  at 
the  time  of  the  registration  of  tbe  sliar^  or  of 
making  the  calls. 

Also,  that  the  plea  was  no  answer  to  the  action, 
and  that  by  the  provisions  of  the  Companies* 
Clauses  Consolidation  Act,  1845,  ao  infant  ahare- 
bolder  is  liable  to  calls^ 

*  Bectton  Q.  *'  Ermy  person  who  shall  bavs  mtbscribed 
tfa«  preoiM  Bum  or  upwards  to  the  capitkl  of  the  Conpsny, 
or  aball  otherwise  bave  become  entitled  to  a  riiare  hi  the 
CoLapau;,  and  whose  OAine  shall  have  been  entered  on  tlM 
register  uf  tb«  shareholders  hereinafter  meutioaed,  shall  be 
deemed  a  shareholder  of  the  Company." 

Sees.  18  &  I9.preacribe  the  formalltlei  to  be  ohurrcd 
in  case  of  the  transmlssloo  of  shares,  "In  eonaeqaenes  of 
tbe  death,  or  bankroptcy,  or  InsolTeiicT  ot  any  abare- 
holder,  or  In  ewtequeooe  of  the  nMrtiags  of  a  feaials 
atwrehoMer,  or  b;  any  other  lawful  mesDS  than  by  a  (rsaa* 
fer  accordinff  to  th«  provisions  of  this  the  special  sot," 
without  which  formalitiva  "  no  person  claiming  by  virtue  of 
any  auch  transmlsiion  ab^  be  entitled  to  r«cetM  any  share 
(tf  tbe  profits  of  the  ondertaUng,  nor  to  vote  In  respect  tii 
any  such  share  as  tbe  holder  tberecif." 

tjec.  SI  providea,  that  with  respect  to  tbe  proTialons  tix 
enforcing  calls,  the  word  "shareholdw"  shall  eataad  to 
and  include  tbe  legal  personal  representative  of  auch  share- 
bolder,  (as  defined  io  seo-  B.) 

.  Seo.  79.  *'  If  any  sbarehdder  be  a  lunatic  or  lAot,  ssch 
lunatfe  or  idiot  may  vote  by  bia  oommittes,  and  if  any 
sbsrehoUw  be  a  minor,  ha  nay  vote  by  bin  guardian,  or 
any  one  of  his  gusrdiaos,  and  «v«ry  sneh  vote  msy  bagivsa 
•alber  hi  psrsou  or  in  proxy." 


e. 
•ea 


Joinder  in  demurrH-. 
Tlie  defendant  appeared  and  plsaded  In  Ui 
guardian. 

Mr.  Boyce  for  the  demurrer.-.Tbc  ealU  hart 
been  made  by  the  company  pursuant  to  8  Vic. 
16,  (Companies'  Clauses  Consolidation  A«t,)  k 
21  &  3S.  The  meaning  of  the  term  ihuebolderii 
defined  by  sec.  8,  wbm  there  is  no  reservstiw  li 
favour  of  infants.  In  sec  79,  auoon  lioldin 
shares  are  expressly  provided  for.  OvarrbM 
statutes,  516-51.  A  party  may  beeooe  emithi 
to  shares  by  original  subscriptioe,  trauBitaoi^ 
and  assignment.  Sec.  18  provides  for  thecatet^i 
female  marrying  whilst  entitled  to  ihutg^ 
makes  her  husband  liable.  The  casei  tbne  ur- 
ties  have  been  held  liable  for  rents  acaot^ig,^ 
their  infancy,  are  analogous.  Mahtm  v.&fernl 
(10  Ir.  I,.  Rep.  527  0  Eirton  v.  flfou,  (2  ijj 
strode,  69,  1  Furlong,  1 14,  and  maunieript 
there  cited  ;)  Billing  v.  Oibreg,  (Eici  HQ, 
1829,)  Evelyn  v.  CAtc&ettot,  (S  Burr.  177.)  Tli 
plea  here  aliould  be  taken  in  ths  moit  bb^. 
vourable  sense  for  the  pleader.  In  Cork  and  Bn- 
don  Railway  Co.  v.  Cazenovet  (II  Jurist,  802.) 
almost  the  point  in  queatioo  was  dedded,  u  it  m 
there  held  that  a  party  who  had  attahud  hii  di- 
joriiy  was  liable  for  calls  which  accnvd  durii^  ig. 
fancy,  without  any  act  of  ratiftcation  pa  bit  pan. 

Ml.  ffenn,  Q.C.,  and  Mr.  (yHera,  euatn^ 
This  plea  speaks  of  a  contract,  and  thii  asiprcfxr, 
the  declaration  merely  omitting  to  set  it  om,  ii 
consequence  of  tbe  succinct  form  prescribed  bj  tbt 
act.  The  latter  makes  no  reservatioa  in  Ujou  of 
infants,  and  the  provision  of  the  oommon  law  uOL 
be  taken  to  apply  to  them.  Contract  ii  tbe  lolc 
medium  of  liability  here.  It  does  not  tdkt,  ens 
in  the  case  of  a  l^tee,  that  he  most  seccftif 
gift,  (19  sec.)  Sttdi  acos^aoce^  we  nWi,  eaa- 
not  be  binding  till  21.  IBlacl^urus,  C/^ka 
evident  that  Uie  Act  of  Parliament  reeoguiea  ibe 
existence  of  an  infant  rtiareholder.]  The  caan  l^ 
ferred  to  respecting  lands  are  distiuguiihable,  ud 
rest  on  peculiar  priudples.  This  is  a  matter  eoo- 
nected  with  trade.  In  the  case  in  1 1  Joria,  ila 
action  was  brought  after  party  attained  bit  full  ^ 
and  Coleridge,  distinctly  avoidsgivingsByt^Muui 
as  to  the  liability  of  a  party  sued  whilst  ts  isfHt 
Lunacy  and  idiotcy  are  both  defences  aoder  ■  pItt 
of  Hon  est  fyctumt  and  it  would  be  quite  ab«^  ro 
bold  lunatics  and  kliots  liable  under  see.  79.  The 
1 9th  section  treats  the  vesting  of  sharea  in  ■  hsF 
band  as  a  Iq^  consequence,  sod  this  rsiaei  ao  it* 
ference  in  our  favour.  Tbe  true  rule  aeemi  to  be 
thia,  to  coiMider  Uw  act  asc(Mitciiq)latbg  oaljnck 
parties  aa  oontractora^  wbo  are  legally  a  ildilfio 
contract  [Blaekbunu,  CJ^lt  is  not  ponllib » 
conceive  a  lutbility,  without  some  act  oa  tbe  pan 
of  the  person  made  liable.]  Tbe  Coart  oogbt  ad 
to  extend  tbe  prindple  cootmded  for  beyoad  tbt 
cases  of  landlord  and  tenant.  It  is  very  ioM 
whether  in  all  these  last-nieati<med  eases  tbe Ktiooi 
were  not  brought  after  the  iniancjr  dettraintd. 
Kettle  V.  EllioU,  (cited  in  I  Rolle  Ab.731,  &;) 
and  Ketsey's  case,  (Cro.  Jac  3S0,  S.  C^Biwn. 
120.)  both  of  which  are  probably  idealiol  with 
Kirtan  v.  Siiiott,  (S  Bills,  89;)  Zsss  v.  Gr^ 
(i  Scott,  456.)   Tbe  ganeral  [Aoposidn  of  b* 
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ooDaeroing  iafancj  ha«  been  laid  down  in  3  Corn- 
Dig.  TiL  Enfant*,  a  (2.)  565.  "So  regularly  a 
eoDtraet  bj  an  infant,  if  it  be  not  for  neoessariei* 
(ball  be  void."  ffaUett  v.  Partons,  (3  Burr.  1805;) 
GMt  V.  MtrriU,  (S  Jmm.  307 1)  Wmamu  r. 
M«ert»  (11  M.  &  W.  Sti6.)  Thb  pW  of  infancy 
ii  a  auffioient  avoidanee  (tf  tha  oontraet* 

Mr.  MmrU^,  Q.C^  in  reply^Thit  demurrer 
nnst  be  allowed,  aolni  th«  Act  of  Parliament  be 
repealed  by  the  Comt.  Tbere  may  be  a  ahare- 
holda-  independently  of  contract,  at,  for  example, 
by  transmiaiiion.  [JS/ocArfrtfrfM,  C  J. — Tbe  plea 
tMuoMS,  that  tbe  defendant  ia  liable  by  virtue  of  a 
coiunct.]  Tbe  act  providea  for  tbe  r^iatering  of 
«a  infant.  [  Crampton,  J. — 1  observe  that  in  the 
ease  in  tbe  II  Jnritit  the  pleas  negatived  frah  re- 
giitntion.]  Tbat  waa  merely  intended  to  exelode 
Hiiy  iBopllMtion  of  ratification.  If  the  ailment  on 
Uw  other  aide  prevail,  an  infant  abareholder  cannot 
htve  an  existence,  [ilfoorw.  /.—Cannot  an  infant 
repudiate  the  act  of  another  party  on  hia  behalf?] 
If  ^o^  vbat  ia  to  become  of  tbe  company? 
[Cmnpton,  J, — Ooea  not  tbe  aobaeqaeot  r^a- 
intioD  of  a  tranaraltted  ahare  amount  to  a  contract  ?] 
[BladAmmt,  CJ, — I  oanuot  auppose  that  any 
peteon  can  be  sued  by  way  of  contract,  unless 
ettber  hintsdf  or  some  other  party  has  bound  him. 
How  does  the  case  atand,  where  the  father  be* 
queatfas  hia  share  in  a  busineas  to  his  infant  son,  and 
direcu  his  executors  to  carry  on  the  business  ?J 
This  can  only  be  done  through  the  medium  of  a 
•ubuqueat  arrangement  with  surviving  partners. 
^Jfoore,  J^But  would  the  son  be  liable  for  losses 
iQ  trade  iBCorred  by  such  partnership?]  The  27tb 
sec.  of  the  act  is  also  material  to  be  considered. 

Mmiy  2&>-Bi.ACKBinME,  CJ,  this  day  delivered 
the  jodgment  of  the  Courts  We  intend  giving  no 
opinion  apon  the  important  questions  which  have 
been  dtscuaaed  in  this  case.  We  allow  the  de- 
tDurror,  on  the  mere  ground  <tf  informality  in  the 
plea,  in  referring  to  a  contract  not  suted  in  the 
dedaration,  thus  assuming  that  the  defendant's 
liatNlity  could  aolely  have  arisen  through  the 
medium  of  contracU  The  liability  of  a  formal 
■bareholder,  strictly  speaking,  rests  solely  and 
directly  in  contract;  but  a  poasible  case  might 
sriae,  where,  consistently  with  the  allegation  in  the 

plea,  the  defendant  might  have  been  liable  namely, 

in  case  he  bad  married  a  female  aharebolder.  This 
apectes  of  liability  would  be  independent  of  contract 
00  bis  part.  For  thia  reaaon  we  consider  tbe  plea 
bad,  but  the  defendant  may  amend  the  aameb  if  ao 
Bdvised,  on  payment  of  ooat&  There  is,  however, 
Doipeciea  of  defenoe  which  la  not  open  to  him 
voder  tbe  gonral  iaaue. 

Dtmxtrrti  allowed. 


COUHON  PLEAS.— EAarn  Tkim. 
ExBCDTou  or  KiMo  ff.  KsM^Majf  3. 
Frimcipai  a»d  Jgmt—Lom  Fmut  SocU^Lm^ 

A.  rta  cbrk  ^  a  loa»  neigfy,  rvcmW  money  from 
i£'Ji>rtlujurpoaetaf'tht$ociMiyyUfioH  an  agree- 


ment with  A.  (who  anted  on  heha^  and  with  lh§ 
•oHction  of  the  managers  of  the  eociety)  and  that 
K.  should  receive  £6  per  cent,  interest  upon  the 
loan,  being  a  t«te  ofhUereetM^  the  eociety  was 
iv^tfy  eon^tent  to  give.  A.  upon  receiving 
the  monnfj  gwe  K.  the JoUowing  acknowletlg- 
ment  t — "  Mr,  Thomas  King  has  deposited  wUh 
me  thie  day,  byhissonjthe  sum  of  £100  sterling, 
to  be  added  to  the  amount  of  capital  in  the 
Drwnskett  Loan  Fund,  and  Jhr  which  he  will 
get  interest  at  the  rate  of  £6  per  cent.  Jrom  (ftw 
date.  Dated  this  lith  Mftrch,  1844." 
Betd,  that  notwithstanding  thie  r^pt,  and  the 
iliegaUt^  of  the  transaction^  A.  woe  not  peraonatty 
liable  Jor  the  sum  lodged  with  him  istan  acHom 
by  the  representatives  ofK. 

j  This  was  an  action  of  assumpsit  for  money  had 
\  and  received.   The  case  was  tried  before  the  Lord 
I  Chief  Justice  of  the  Common  Pleas  at  the  sitting* 
after  last  Hilary  Term.    The  action  was  brou^t 
;  for  the  recovery  of  £60  being  the  balance  of  a  auni 
j  of  XIO(»  deposited  by  Thomas  King,  theplafntiff** 
I  testator,  with  the  defendant  as  clerk  of  the  Drmua- 
kett  Loan  Fund  Society.   The  defendant  pleaded 
the  general  tssoe.    Upon  the  trial  tbe  plaintifia 
;  proved  the  rules  of  the  Society,  made  in  pureuauce 
of  theaot  of  6  &  7  Vice  9L    The  Uth  rule  wa» 
1  as  followa "  That  funds  be  raised  for  the  use  of 
the  society,  by  deposits  bearing  interest  at  the  rate 
of  £6  per  cent,  per  annum.    Debentures  shall  be 
{granted  for  sums  amounting  to  £-20;  and  deposit 
receipts  for  sums  lesn  than  £20.   No  interest  shall 
be  payable  on  fractional  parts  of  a  pound.  Three 
months'  notice  shall  be  required  previous  to  the 
withdrawal  of  any  sum  lodged  in  debentures,"  &o 
The  plaintiffs  also  proved  the  above  acknowledg- 
ment, and  thatou  the  1st  July,  lti47,  Thomas  Kiiw 
the  deceaaed,  sent  his  son  to  defendant  for  th« 
rooD^  deposited,  whereupon  the  delendant  paid 
the  son  a  sum  of  £40;  tbat  upon  tba^  ocfaaioD  tU 
defendant  changed  the  figure  6  in  the  above  ac- 
knowledgement into  a  5,  in  order  to  make  tbe  in-, 
tereat  given  appear  conformable  to  the  rules  of  tlie 
society ;  that  notwithatanding  such  alteration,  King 
received  £6  per  cent,  interest,  and  that  uo  debeif 
ture  was  ever  offered  to  King  from  tbe  time  of  the 
lodgement  in  the  year  1844,  up  to  the  month  of 
June,  1847,  when  the  defendant  then  tendered  a 
debenture  to  King,  which  he  refused  to  take^  sut* 
iog  that  it  was  hia  money  he  wanted,  and  not  a 
debenture.    It  further  appeared  upon  the  erosa- 
examioation  of  Mr.  Piesse,  the  secretary  of  tbs 
Loan  Fund  Board  in  Dublin,  and  one  of  the  wit- 
nesses for  the  plaintiff,  that  in  the  annual  aoeoont 
of  the  Drumskett  Society  for  the  year  1644  (which 
was  received  at  the  bead  office  iu  tbe  ordinan  way 
of  busineas)  Thomaa  King,  the  deoaaaed.  appeara 
entered  as  a  depoaiior  of  £100 1  similar  aceouuu 
were  proved  for  the  years  1845,  1846,  and  1847  j 
and  by  them  it  appewed  that  £5  per  cenL  interest 
waa  paid  for  each  year  to  the  said  Thomaa  Kins, 
on  said  aum  of  £lOa   [Theae  documenU  w^ 
objected  to  by  the  plaintilli'  counsel,  ba(  admiltod 
by  the  court,  and  read  in  evidence.] 

Upon  the  doae  of  the  plaintifi'  oaae,  counsel  for 
the  defendant  called  upon  the  learned  judgia  iq 
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nonniit,  which,  however^  he  dsdined  to  do^  rewnr- 
ing  liberty  to  tbe  ddendant  to  move  for  a  nonsuit, 
ia  the  eyent  of  a  verdUA  fo^  the  plaindffii. 

The  defendant  went  into  hU  oaie,  and  proved, 
amonffat  other  mattm,  ttuit  tbe  mooey  was  oea- 
▼nrted  into  a  loaq  by  tin  Loan  Fund  Sodety,  on 
the  day  of  ita  lodgement,  or  the  -next  day ;  and 
that  depoiiton  Imd  the  privily  of  recomoMod- 
benowm  to  the  sooiety,  which  tbe  deeeaaed 
Thomai  King  had,  on  more  than  one  oooaiioni  ax- 
ennsed. 

The  jury  found  for  the  |>lainti& 
Mr.  Tombe,  Q.C^  with  whom  waa  Mr.  R.  M* 
MiUtt  showed  cause  against  the  conditioaal  order 
for  entering  a  nonsuit.  The  platntiffH  could  not 
sue  tbe  Loan  Fund  Society  for  two  reasons ;  1st, 
Tbe  rate  of  interest  received  by  King  was  contrary 
to  the  act  of  Parliament,  and  the  rules  of  the 
•oeiety ;  2ndly,  King  had  no  debenture,  which  he 
required  by  the  rules  of  the  society  to  have. 


signed  by  tbe  trustees,  we  sofanut.  are  idirad)lei 
evidence,)  show  that  the  defendaM  is  derk  UU 
dttty  and  transmitted  the  money  to  the  trans.  ! 
w  funher  in  evidence  that  tbe  deceased  reeotniotDd! 
borrowers  to  tbe  socie»|r,  whidt  he  couM  oH;  kii 
done  as  a  depoNtor.  It  waa  with  tbe  fall  crhi 
rence  of  King  that  no  debenf  are  was  girai,  u 
would  not  baT«  been  entitled  to  mxrrc  mm  tb 
jEdpercent-toterestonsochdebeirture.  [BAJ. 
Them  ean  be  no  doobt  that  tbe  act  PuliKai 
waa  violated^  and  wy  illegri  transstAioMeam 
into.  There  was  groas ealpability ;  battbcqnai 
is,  whether  the  me»-  inatrament  of  As  jwiai 
liable  In  thiaactioB.  Ithaa  b«enlaiddovDbi)» 
man  v.  WWimmt,  (7  Ad.  ft  El.  Ill,)  tettk^ 
then  of  shoving  that  the  ng«it  faadBoa^i^* 
that  he  exceed^  his  anthority,  is  impoKd^l 
plaintiff.  That  dednon  ia  very  impoitsMnN 
case.]  There  is  no  evidence  to  abow  tte  tk 
dant  liad  not  authority  to  do  every  thnig  be  £i  4 


waa      -J  —      ,  -iL._-j 

Tbe  defendant,  therefore,  by  entering  into  a  coo- '  the  contrary  the  trustees  adopt  his  acts,  smkv^ 
tract  with  King,  which  he  bad  no  authority  to  have  been  liable  to  them  in  nn  action  tf  lii  W  ■ 
enter  into  on  behalf  of  the  society,  has  violated  his  ,  handed  over  the  money.  Titmaut  v.  BWt  i,l  u 
dnty,  and  taken  upon  binuelf  the  responsibitUy  of  fc  PuU  3.)  [Jaek$9m,  J. — The  plaumfi  njj 
tbe  contract,  [ifci^y.— The  receipt  shows  tbe  this  was  en  illegal  transaction,  apdihmWi* 
ftoU  of  the  contract,  and  that  interest  waa  to  be  ;  the  defendant  Is  liable.  It  certainly  vw  i  ai 
paid  at  £6  per  cent ;  and  your  case  is,  that  Inas- ,  irregularity,  but  an  irregularity  to  whieti 
much  as  tbe  defendant  could  not  bind  the  Loan  I  a  party,  and  Iqr  which  be  was  benriatwl  M,\ 
Fund  Society,  and,  although  acquainted  with  the  j — How  dothe  plaintHft  Bncnpnfi^mttenuiK 
rules,  yet  was  guilty  of  a  violation  of  them  in  the  '  hirjoi  eonfracfw  now  orilnr  wfis^] 


coatraet,  he  thereby  made  himself  personally  liable. 
Have  you  any  case  ?]  The  case  of  Higrint  v. 
Smior  (6  M.  k  W.  634)  is  an  authority.  It  was 
there  laid  down  by  the  learned  judge  in  hts  chnrge, 
**  that  if  tbe  defendant  had  acted  as  agent,  not 
having  authority  to  make  the  contract,  be  was  liable 
for  ao  acting,  and  that  he  was  responsible  whether 
tbe  party  knew  be  so  acted  or  not — that  knowledge 
made  no  dHferenee."  [Jfi*.  HiUton^  Q.C—we 
raly  on  that  ease  as  an  authority  for  the  present 
defendant.  There  tbe  contract  waa  entered  into  in 
the  ddRmdan^s  own  name^  and  tbe  queatlon  was 
wh^er  he  acted  as  agent  or  mrt.]  [^Batt,  J, — 
Here^  however,  he  enters  into  the  contract  for  the 
aociety,  and  to  do  something  on  their  behalf.]  Tbe 
words  of  tlie  contract  are  future  as  regaras  the 
•odety.  They  are  "  to  be  added  to  the  amount  of 
eapital,''  fto,  implying  that  he  himself  should  do 
aomething  tbereafto',  in  order  to  make  this  money 
the  property  of  the  sodety.  It  matters  not  whether 
tbe  original  intention  of  the  testator  was  to  enter 
into  a'contract  with  tbe  sodety,  or  with  the  defend- 
ant  personally :  the  defendant  exceeded  bis  au- 
ihoiitj,  and  was  guilty  of  a  breach  of  duty,  he  is 
thernore  liable.  Appleton  v.  Binktt  (5  Easu  146) ; 
Stcffy  oa  Agen^,  p.  118.  The  evidence  which 
supports  this  view,  b  tbe  document  itself,  in  which 
be  oontraots  that  certain  things  shoVild  be  done, 
wUoh  oouM  not  be  l^lty  done,  and  whidi  were 
never  done  in  point  of  fact.  It  U  perfectly  clear 
apon  tbe  hoe  of  that  receipt,  that  tbe  desendant 
nxeeeded  his  authority. 

Mr>  Button,  Q:C(with  whom  was  Mr.J.Adair^) 
contra.— The  whole  transaction  was  evidently  one 
with  the  sodety;  and  though  irregular,  it  cannot  fix 
the  deCmdant  wlUi  a  liability  he  never  contemplated. 
Tbe  returns  (whidii  bdng  regular  offidal  documents, 


WbakeBi 

transaction  was  illegal  or  not,  the  dAstaa 
nothing  more  than  a  c\etk,  and  if  the  adeems 
all,  it  should  have  beeu  brought  agsiiBtti«p* 
pal.   St€^hen»  v.  Badcock,  (3  Bam.  & 
Sadler  v.  Evom,  (A  Borr.  1965.)  h^' 
Zawmfor,  (2  Brod.  ft  Biug.  45^)  Pii^w= 
It  is  not  merely  becauae  he  calls  Udb^c^ 
that  be  can  become  liable;  be  rou«  «>^" 
undertaking  as  to  make  his  additional 
dear  beyond  dispute"   There  is  oothingiJ'*' j 
In  thiscase.  ThefairconstruciioBoftkii» 
is  that  it  waa  a  contract  with  tbe  aodrty.  Tte«l 
of  that  instrument  was  entirely  for  the  ( 
of  tbe  judge,  who  ought,  therefore,  to  but* 

suited.  ,  .  ,  .J 

Mr.  MUU,  in  reply.— Tbe  qoestioB  tiiejaj* 
to  tbe  jury  was,  whether  tbe  loan  to  the 
waa  in  his  personal  or  offidal  capadlf.  T*'* 
suit  question,  therefore,  does  not  alfBrtJiW" 
assumes  that  the  loan  was  to  tbe  Dnawt«^ 
Fund  Sodety.    [Jackton,  y^We  are 
look  at  what  the  judge  left  to  the  jurj,  f'J 
thing  he  did  after  he  refused  to  ooB.«it.  ^' 
to  oondder  the  question  as  it  stood  at  iJV^L, 
the  plaintirs  case.]    But  tbe  ^'^^f^zl 
having  been  paid  to  tbe  sodety  cans  rm  * 
fendaot'a  witnesses.  ^ 
Pna  Cdmam.— There  was  abundant  p*^ 
the  face  of  tbe  pkiutirs  ease  to  show  itj" 
was  made  to  the  sodety.    The  receii»n'"2 
Ker,  which  is  the  document  on  ""^(^ 
sue,  and  tbe  document  eonringoutoftKi*^ 
thdr  own  wimesit  Mr.  Ptesae^  sod  w%j  \ 
clearly  in  evidenoek  are  quite  wfi^?^  1 
that  fact.   There  is  no  proof  that  tbe  I 
not  authority  from  the  sodety  to  "'^j^J-'Sp 
on  their  behalf  upon  tbe  terms  beeottwl*" 
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we  do  DOt  thinkt  tberafbrok  that  aoy  can  hu  been 
node  oat  M  fli  Urn  with  penoaal  liability.* 

Nan-nit  mtntd  mtft  eoata. 

Tatlok  «.  Cauus. — Jmm  5. 
jVoH  /TTM — RamtoMU  of  tuit  to  Ii^mer  Court. 
If  prtetedii^  imitttutod  in  one  of  |A«  ntpertor 
CBvrfi  60  removtd  to  an  inferior  juriedietionf  at 
0u  initance  of  the  plaint^,  and  with  ike  ii^end" 
ea(t  mpUetfcoment,  the  de^dant  cannot  o/lffr- 
wardt  enter  a  rule  for  noD  pros  m  the  wart 
ekte, 

Sir.  ffCaU^hant  for  plaiDtiff,  moved  to  aet  aside 
tbc  order  of  tha  23rd  of  May,  for  non  proei  **  onlew 
decltfstioo  filed  within  four  days.**  Counsel  relied 
00  tbe  affidavit  of  plaiDtifT,  which  stated  tkat  it  was 
i^reed  on  between  tbe  parties— after  service  of  the 
writ,  sod  before  daclaration — to  abandon  prooeed- 
iaga  in  that  court,  and  to  proceed  by  civil  bill,  in 
eomequence  of  the  smallness  of  tbe  demand  ;  that 
io  ponuaoce  of  said  agreement,  proceedings  in  tbe 
superior  court  were  stayed,  the  civil  bill  process 
uNied,  and  a  decree  pronounced  in  favour  of  the 
f^Dtiff,  whicb  the  wiendant  obeyed  by  paying  tbe 
uaouot,  and  tbereby  admitting  the  juriadiotioa  of 
Uweourt. 

Mr>  Darin,  in  support  oC  the  order,  read  de- 
feadaotV  affifuvit,  which  nqgatived  the  fact  of  his 
bsvii^  been  a  party  to  the  abandonment  of  the 
prooeediaga  in  the  superior  courts,  and  Um  subatt- 

tution  of  mil  bill  proceedings. 

ToREKKSiJ. — Did  the  defendant  appear  below? 

Mr.  (^Callaghan. — He  did,  and  opposed  the 
ptaiotiff's  claim,  and  when  defeated,  paid  the  debt. 
It  was  clear  defendant,  when  below,  considered 
the  sgreement  in  existence,  as  he  did  not  plead  a 
suit  pending  in  a  superior  court,  in  which  case 
[tluDtilf  could  not  have  obtained  a  decree. 

ToaaKHS,  J. — We  are  of  opinion  that  defendant, 
even  if  no  verbal  or  written  agreement  took  place, 
consented  to  abandon  the  auit  in  this  court,  by  ap- 
^miiog  below,  and  admitting  a  jurisdiction  there } 
the  motion  to  set  aside  the  order  must,  therefore^  be 
granted)  witb  oosta.t 


EXCHEQUER  OF  PLEAS. 

CoLQdOHOH  V.  Noit&N  AND  OTHEnS. — Aprii  19. 

The  ttatute  9  Oee.  4,  c  Bi-^Commieeionere  ap- 
pointed  pursuant  to,  not  a  corporation. 

/«  an  action  hvi^ht  agamet  N.,  and  oAertt  being 
the  temm  tfuwii'siiuin  i  s  ^  CoMf  mpamted  pur- 
immt  to  9  Geo,  4,  c  82,  BM  that  they  were 
prcperljf  sued  as  HuffeuAiab,  and  are  not  a  cor- 
porate body, 

Atnmpnt  on  a  special  contract  and  the  common 
money  counts  brought  by  plaintiff  to  recover  the 
price  of  certain  building  works  done  by  him  for  the 
lefendaDts,  Nolan  and  others,  tbe  Town  C<Mumis- 
Booos  of  CasheL   On  tbe  trial  baftm  Mr.  Justioe 


*  DdKftj,  C  i.  sad  Torreas,  J.  were  aluent. 
t  Dcriwrty,  C  J.,  wait  abtent. 


Crarapton,  at  the  Spring  Amzes  for  Nenagh.  1848, 
there  was  a  verdict  lor  tbe  plaintiff  below,  witb  liberty 
(or  the  defendant  to  move  to  enter  a  non-snft  if  the 
Conrt  should  be  of  opinion  that  the  Commissiwiersof 
Cashel  were  a  corporation  aoccntling  to  the  true- 
construction  of  the  act  of  9  Geo.  4,  e.  83,  and  sbonld 
have  been  sued  accordtbgly.  There  was  another 
point  reserved  as  to  the  right  of  plaintiff  to  recover 
on  the  common  counts,  a  special  contract  having 
been  given  in  evidence.  This  point,  however,  wstf 
abandoned  by  defendant's  counsel  in  argument. 

Jfssm.  JtarfAry,  Q.  C  and  I^puh,  Q.  C  for  the 
defendants  now  laoved  aooordlngly.  Tlie  Commis- 
sioners have  a  oommoo  nam^  and  a  perpetiml  suo- 
oesuon  of  thdr  property  is  OTonded  for. 

Meetr*.  Georgty  Q.  6,  WaU,  Q.  C  and  Habart 
for  tbe  pli^tiff. 

PiOOT,  C  B.— TUa  was  an  aodoa  Otaena^teit, 
and  the  declaratitm  contains  a  count  on  tlie  spedal 
contract  and  the  common  counts.  As  to  the  first 
ground  of  objection  relied  upon  on  behalf  of  the' 
defendants  it  is  contended,  that  as  the  terms  of  tho 
particular  contract  have  not  been  fully  complied 
with,  the  plaintiff  is  not  entitled  to  recover.  The 
Court  intimated  in  the  course  of  the  argument  that 
this  came  within  the  class  of  cases  where  the  parties 
who  receive  a  partial  benefit  are  liable  pro  tanto, 
and  in  Ltteae  v.  Godwin  (5  Scott,  500)  the  ml^  that 
applies  to  sudi  cases,  Is  well  laid  down.  The  next 
and  principal  point  was  Uiat  the  Commissioners  of 
Casbel  are  a  corporation,  and  ought  to  be  sued  atf 
sndi  a  question  certainly  Involved  in  great  doubt, 
arisingrather  from  the  language  of  the  Munidpnl  Act 
than  from  that  of90ea  4.  A  case  lately  oomingbHbr« 
the  Court  of  Queen's  Bendi,  but  not  as  yet  reported, 
has  been  referred  to,  and  though  it  was  not  neees* 
sary  to  decide  the  question  there,  yet  it  was  fully 
raised  and  argued,  and  the  Conrt  referred  to  it  in 
delivering  their  judgment,  and  expressed  a  strong 
and  decided  opinion  upon  it.  1  do  not  refer  to  this 
case  as  an  authority  but  merely  as  showing  what 
was  the  strong  impression  of  that  Court  as  well  as' 
of  the  public,  on  the  question.  In  like  manner,  in  a* 
cause  at  preooit  pending  in  tbe  Court  of  Chancery, 
we  find  those  very  Commisslonm  made  parties  by 
name,  and  not  treated  as  a  corporation.  I  refer  to 
those  circumstancea  as  indicating  strongly  that  since 
the  act  they  have  not  been  treated  nor  conridered 
as  a  corporate  body,  and  it  wonid  require  very  strong 
reasoning  and  authority  to  induce  us  now  to  bolu 
them  to  be  such.  Now,  there  Is  nothing  in  the  terms 
of  the  act  necessarily  to  constitute  them  a  corporate 
body.  It  is  quite  true  that  where  a  charter  invests 
a  body  with  certain  rights,  and  contemplates  the 
discharge  by  them  of  certain  dutieis  and  that  those 
objects  cannot  be  effectuated  unless  by  their  being 
a  corporation,  in  such  cases,  even  in  the  absenco  of 
express  terms  of  incorporation,  whatever  the  words 
used  may  be,  the  law  would  hold  them  to  be  a  cor- 
poration ;  and  there  is  no  distinction  in  this  respect 
between  a  body  incorporated  by  charter  and  by  act 
of  Parliament.  But  here  tbe  provisions  of  the  9 
Geo.  4^  as  to  thehr  succession  and  tbe  mode  of  suing, 
are  consistent  with  tbdr  not  being  a  corporation. 
Thfere  are  two  principal  pointa^  tbe  snccessioa 
of  the  property  and  the  use  of  a  common  namci 


Digitized  by  GooQle 


304 


THE  IRISfl  JURIST. 


relied  on,  as  conaUtuting  these  coanntssioners  i 
m  oorporatioD.  The  provisions  of  the  act  ere 
amply  fluflSdent  to  secure  the  protection  of  the  pro- 
perty without  that  sort  ist  sacoesrimi  which  ia  pe- 
collar  to  a  corporation.  The  act  provides  for  the 
aleotion  of  eommlsslooera,  and  that  every  three 
yean  the  entire  body  shall  go  out,  and  others  are 
nomlDated  in  their  stead*  and  tbe  L^slature  enacts 
that  the  propwty  shall  be  conveyed  from  one  set 
to  another.  Now,  that  provision  would  seem  to  Im* 
ply  that,  though  in  the  preceding  section  the  term 
**  succeasion"  is  met  with,  yet  the  Liegislature  seemed 
to  have  thought  a  provision  necessary  for  securing 
the  transmission  of  the  eatatea.  This  provision  affords 
a  key  to  our  construction,  for  while  on  the  one  hand 
it  provides  for  the  protection  of  the  common  pro- 
perty, on  the  other  it  indicates  that  tbe  L^slature 
did  not  intend  to  treat  ihem  as  a  corporation.  Then, 
in  the  subsequent  provisions  as  to  the  mode  in  which 
they  are  to  be  sued, the  terms  ^'he"  and  "they"  fre* 
queutly  occurring  are  inconsistent  with  the  Commis- 
sioners not  being  named  Individually  in  such  pro- 
eeedinga.  If,  therelEiDre,  the  matter  reated  on  the 
9  Geo.  4, 1  should  have  no  difficulty  In  holding  them 
not  to  be  a  corporation.  The  provinons  of  the 
Municipal  Reform  Act  directs  these  Commissioners 
to  autbeutteate  their  proceedings  by  seal,  but  with- 
out their  being  a  bod;  corporate  they  may  teat  and 
vouch  the  authenticity  of  their  acts  by  seal  or  other- 
wise. That  act  veats  in  tbem  property  for  which 
there  was  no  guardian,  and  transfers  it  from  one  set 
of  commissioners  to  another,  as  if  it  were  by  con- 
veyance. On  the  whole  we  are  of  opinion  that 
there  is  nothing  iu  eithw  act  to  coerce  us  to  hold 
ihem  to  be  a  corporation,  and,  therefore,  we  are  not 
disposed  to  umettle  tbe  practice,  and  we  think  that 
in  the  present  case  the  defeitdauts  were  properly 
sued.  If  it  is  suggested  that  any  inconvenience  may 
arise  from  sudi  a  view,  it  must  be  for  the  Legi»\»' 
tan  to  remedy  it* 

PaHifKrATHKR,  B.— >Tbare  Is  nothing  in  the  9 
Geo*  4,  to  make  it  necessary  to  hold  Umm  «)mmis- 
tiooers  to  be  a  corporation  in  order  to  effectuate  the 
object  of  the  L^islature,  and  there  are  many  pro- 
vUona  iueoDslstent  vhb  that  view. 

Motiom  refwd. 


Haidkh  0.  O'Rtah.— ^oy  31. 

'  Practice — Amtitimt»i  of  nlum'  to  j^*.  Fa. 

Tlu  Court  wUlt  OS  q^  omirse,  direct  Ae  »heriff^$ 
tutnum  to  a  td^Ju.  to  ko  mwimM,  »A«r»  bjf  nut- 
•  take  iMtro  wot  a  rotum  of  nU  imtttad  oervice. 

Mr.  ffetnphiU,  on  behalf  of  the  plaintiff,  applied 
that  the  return  to  the  Mcirtt  Jaciat  in  this  case  might 
be  amended.  The  judgment  was  marked  in  Hil- 
ary term,  1847,  and  fctr«  ftdas  issued  last  Easter 
term.  The  deiFendant  resided  in  the  county  of 
Tipperary, — the  venue  of  the  action  in  which  the 
juogment  had  been  recovered.  Agreeably  to  the 
practice  of  the  Court,  the  scirs  ficiat  was  served 
OD  the  defendant,  and  affidavit  accordingly.  By 
mistake,  a  return  of  nil,  instead  of  Mrmrs,  was  in- 
durated on  tbe  adin  Jk^at.   The  officer  on  thia 


return  refused  to  allow  tbe  judgment  of  miior  lo 
be  marited.   It  is  a  mere  formal  saaadmiut.  nd 
no  party  can  be  prmodioed. 
P»  Cdbeam.— Take  tbe  order. 


BaOADBXItT  e.  PoTT8B.^taM  SA. 

Praelieo—The  gmcrai       of  ibtk  April, 
FiUng  oecfarafton— Nunc  pro  tooc. 

Wherethe  latli/av  fhr entering i^i^mtiauttoawtii 
wof  the  1st  of  Juntt  which  tctu  alao  (iU  iiaf  ^ 
in  Trinity  Term^fnrJUing  a  dedaniiim  mmli 
entitle  ptainti^ to  a  jud/pment  or  a  ^  u 
term,  ami  notice  of  the  appeamnet  tm  nttimd 
on  ike  dejendant  tmtU  the Joilowiag  ^  ii  coa. 
eequenee^tthich  delap  theplaint^hiila,,^^ 
4»nify      dedaring^  tn  time;  lAs  Cbart  |Tttfi4 
Uberty  to  tiu  plaintiff'  to  JSle  a  dertentitR,  ni 
enter  Ae  rtdee  to  plead  nunc  pro  toa^  u  ^  tl^ 
Isf  ofjunef  and  the  coete  of  the  wtatien. 
Mr.  J,  Dunne  moved  that  the  plaintiff  miglit  be  a 
liberty  to  file  a  declaration  and  enter  tbe  rda  |g 
plead  ns  of  the  flnt  of  June.    Tbe  defmdaot  W 
appeared  on  the  1st  of  June,  but,  m  violatim  gf 
the  rule,  did  not  serve  notice  of  appearance  till  tlw 
2nd  of  June,  the  plaintiff  conseqaently  Iom  hn  op- 
portunity of  declaring  in  time.  Tbe  defeaditt'i 
attorney  excused  himself  by  stating  that  be  bdaii. 
laid  the  co|^  of  the  cnfpui^  and,  tbeNfof,  cniU 
not  entw  the  appmranoe. 

Mr.  A  Pergwm  for  the  defendant.— The  ptu- 
tiff  was  not  puoed  in  any  worse  po^on  ov 
ladies,  for  we  had  ttU  9  o'clock,  p.  m.  oo  tbe  lit  of 
June  to  serve  the  notice  of  an  appetnnce,  if 
served  up  to  that  time,  it  would  have  been  pofeetlj 
regular,  by  82nd  General  Order.  Tbit  v(m\4 
have  been  too  late  for  the  plaintiff  to  bive  fiM  tui 
declaration  on  the  Ist  of  June,  so  that  be  bu  m 
been  damnified.  fCounael  also  referred  toilpr 
V.  5(iiUf,  (3  L.  Rec.  O.  S.  436;  Noore&  Wi 
Rulea,  166.)] 

PiaoTT,  C.B. — The  rule  of  tbe  Court  'n  npmL 
We  must  hold  practitioners  to  a  ho%a  Ui  obHrr- 
anee  of  thoee  rules^  and  as  the  demdut  hot 
seemf  to  have  acted  so  aa  to  retard  Ui  sdrcmir, 
we  must  hold  him  to  tbe  strict  rule. 

Motion  granUdt  wiA  cub. 

•  SmtwtUrf,  ib  ApriL  1801. — "It  k  atM  tk 
Court,  that  wb«r«  tbs  plalntttTs  attariH7  Mrrti  ■  amm 
law  subpcena,  b*  thall  tqcn  the  same  with  tm  fnfttim, 
•nd  the  place  of  his  resideace  ta  the  dtj  of  Dtbtia,  ivn 
default  thereof  that  auch  servioe  »lkill  be  eaDttt<lrr«d  nB 
and  Toid  i  and  farther,  that  where  the  defenliiit'i  dbntj 
enters  an  mppeenaet,  he  riiall  eerve  tbe  iihhrtif  ■  esMw^ 
either  in  pereoa  or  at  the  ^ace  of  Us  reiMeow  wilkMn 
thereof,  or  in  defbult  ttaereot,  that  sadi  n|iiiiiiii  M 
be  conddercd  onU  and  void." 


EasATA.— Tn  page  S56,  afier  the  wordi  "TklHwd 
Judge  reported  tbe  fbots  as  follows,"  met  "  TW 
hsring  charged  the  Jurjr,  and  jniy  harlnK  retind  u  mnitr 
tbelr  verdict,  the  cuuDHel  tar  the  deCesdMit  pnjnl  fct,  nl 
took  time  to  eoiwider  their  exeeptioye,  asd  AtjKj  Mh 
ratnraad,  aad  said  dwjr  ftwwl  A«  ths  ylualii;  md  hnh« 
been  AaeharKad,tha  eewwal  fbrdshodaMth^ielMn 
the  eald  verdiot  was  reoorded,  eioepfed  t«  tk  ml 
tfoB  of  the  leamsd  Judgs." 
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COURT  OF  CHANCERY. 

MaBOKBT  8.  <yCO!llfBU.. — JuHt  9. 

Pfmc^e^Su^Mna  to  hear  judgfMnt. 

ffnitr     94th  ntfa^  ten        mutt  intervene  be- 

tiv0M  fA«  ^ay  of  the  eerviee  of  the  eubpana  to 
luet-  Jv4ginent,  and  thejSnt  day  of  the  eneuingr 
tern. 

In  thii  eauM  puUicatUm  had  pused  on  Thursday 
lOtfa  Hay.  nod  the  sabpoenai  to  hear  judgment 
wereiamwd  and  amred  on  the  aame  day.  Trinity 
Tern  eoBnneoced  on  Tueeday  the  SSnd  May.  The 
(^eerof  the  court  refiued  to  set  down  the  cause 
to  be  heard  in  Trinity  Term,  ailing  that  the 
wbpaeDM  were  not  issued  in  time.  The  plaintiff 
petitiooed  the  Lord  Chancellor  that  the  cause  might 
be  ordwed  to  be  set  down. 

Mr.ItGreeney  Q.C.  for  the  petitioner,  contended 
(hat  ibe  subpoenas  had  been  served  in  time.  The 
94tli  rale  required  the  subptsna  to  hear  judgment 
to  be  made  returnable  on  the  first  day  of  the  next 
eoniing  term,  and  though  the  2nd  rule  orders  the 
eomputatioo  of  time  to  be  eiclusire  of  holidays, 
and  of  the  first  day,  it  orders  it  to  be  inclusive  of 
the  tut,  in  which  case  the  sobporaas  were  issued 
in  time. 

Mr.  J.  D.  Fitzgeraid,  Q.  C.  and  Mr,  Sergeant 
ffBrien^Tbn  plaintiff  was  not  in  time.  At,rgvn, 
T.  BaO,  (9I.E-ll.463X  tboagh  upon  a  difllmnt 
nls— the  88th— decides  the  construction  of  thif. 
The  siA>paBa  anost  be  served  ten  days  before  the 
flnt  dsy  o(  term,  and  exclusive  of  the  day  of  ser 
vice^  and  of  the  two  intervening  Sundays ;  these 
were  Mrved  but  nine  days  before.  The  same 
point  wu  decided  in  Rejr  v.  Hereford,  (3  B.  &  Aid. 
&81.) 

Mr.  Berkeley  In  reply. — Attorney' General  t. 
Bail  shows  that  there  is  a  distinction  between  the 
86tb  and  the  94th  order.  In  the  66tb  rule  the 
words  are  "ten  days  at  least,"  here  the  words  '* at 
leaM"  are  omitted.  Bx parte  Farquhar,  (I  Mont 
ft  M*A.  7).  The  word  »  before*'  cannot  alter  the 
raaatmetUm — It  only  shows  the  direction  in  which 
the  time  is  to  be  calculated. 

Lord  Chahcxixob* — There  la  some  doubt 
about  this  caaa.  The  86tb  rule  specifies  that  the 
Bodea  shall  be  aerved  ten  daya  at  leaet,  nut  before 
die  ersminatkm.  but  before  the  day  named  for  com- 
mencing the  eaamination.  I'be  courto  in  England 
lure  taken  a  distinction  between  **  days"  and  **days 
It  lesst"  In  Reg.  v  ShropMre,  (8  A  &  £.  173). 
Uttledale^  J.,  aaya,  "  We  must  abide  by  what  has 
been  decided,  tliougb  it  appears  to  me  tiiat  a  day  is 
a  dtiy,  wbetlMV  at  least  be  added  or  left  out" 
Whoever  diacovered  that  distinction,  had  at ,  least 
tbe  ment  of  great  uigenuity,. .  However,  I  have 
Bude  mquiiy  from  tbe  offioera  of  the  oour^  and 
find  that  tbe  conatrucHon  which  has  been  put  on 
tbis  rule  iu  tbe  oifice,  is  that  which  has  been  put 
un  it  here.  It  is  perhaps  better  to  follow  that 
pnetice  than  to  disturb  it.  I  believe  that  to  be  the 
troe  oonalructaoa. 

Ho  rtUe  on  (he  petition^  without  ooete  to  either 
party. 

Chantry  TetiHont  book  3,  />.  1 1 7. 


ROLLS  COURT. 

Phibbs  v.  Farrkll. — April  28. 

Practice— Motion  fry  Receiver  to  let  lande  m  tiie 
poueenon  ^  a  d^ndanU 

Aithot^h  in  general  a  motion  to  let  lande  in  the 
occupation  of  a  defendant  ihould  not  be  made  by 
a  mwMwr,  yet  where  a  receiver  having  advanced 
a  eum  to  pay  head  rent,  and  eave  thelande  from 
eviction,  obtai$ied  an  order  to  eet  lande  in  poeeee- 
eion  of  the  defendant,  the  coutt  refteed  to  eet  the 
order  onde,  ttpon  the  ground  of  it*  having  been 
oktedned  npon  a  motion  of  the  receiver. 

In  this  caae  the  bill  waa  filed  to  raiae  part  of  a 
charge  of  £800;  of  which  £200  waa  vested  in  the 

plaintiff. 

In  July,  1848,  P.  Phibbs,  the  former  receiver, 
passed  bis  final  account,  and  the  sum  of  £95  I4s.5d. 
appeared  due  by  him.  Shortly  afterwards,  H. 
Boyd  was  appointed  receiver  i  and  at  the  time  of 
his  appointment,  considerable  sums  having  been 
permitted  to  accrue  due,  on  account  of  head  rent, 
ejectments  were  brought,  and  the  habere  executed 
at  the  suit  of  Lord  Aldborough,  the  head  landlord. 
In  order  to  save  the  lands  from  eviction  before  the 
time  for  redemption  expired,  the  receiver  advanced 
the  aum  of  £117  10a.  8d.  pursuant  to  a  consent 
whereby  said  advance,  with  interest  thereon,  was 
to  be  a  salvage  demand  upon  aaid  lands. 

Arrears  of  bead  rent  still  remaining  due,  an  the 
I6th  day  of  April.  1849,  the  receiver  obtained  an 
order  that  the  part  of  the  lands  in  the  posseiision  of 
the  defendant,  W.  Fnrrell,  should  be  let.  This  was 
an  application  on  t)ie  part  of  the  defendant,  W. 
Farreil,  that  this  order  should  be  set  aside. 

Mr.  R.C.  tValker,  Q.C.  and  Mr.  P.  Blake  for  the 
defendant  Farreil. — This  order  which  we  seek  to 
set  aside  was  obtained  upon  tbe  application  of  the 
receiver.  In  Wrixon  v.  Viwe,  (5  I.  E.  R.  276,) 
it  ia  laid  down  that  the  receiver  haa  no  right  to  • 
bring  forward  a  motion,  which  should  be  made  by 
the  plaintiff,  and  the  applicatiou  was  refused  with 
costs  on  that  ground  ;  also  in  Sruee  v.  Slenner- 
luteeH,  (iliid  note),  a  simihu*  application  made  by 
tbe  receiver  was  refused,  although  he  was  required 
to  make  it  by  the  plaintiff  who  aerved  him  with 
notice  that  be  would  tiold  him  respoutible  for  any 
rent  lost  by  hi«  delay ;  besides,  in  the  present  oast^ 
the  demand  sought  to  be  raised  by  this  suit  is 
small,  and  the  profit  rent  over  which  the  receiver 
is  already  appointed  amounts  to  £3S0  per  annum, 
and  there  is  also  a  sum  due  by  the  former  re- 
ceiver. 

Mr.  Hughes,  Q.C.  and  Mr.  W.  Woodrooffi  con- 
tra.— Tbe  objection  that  the  motion  was  made  by 
the  receiver  does  not  apply,  as  a  sum  was  advanced 
by  him  to  save  the  lands  from  eviction }  he  thus 
was  placed  in  the  position  of  a  first  incurabranfwr. 
There  is  still  an  arreai*  ofhead  reut  due,  and  if  tiiis 
order  is  set  aside,  the  receiver  may  have  some  diffi- 
culty  ill  recovoing  bis  demand. 

Mastxr  or  TBx  RoLU. — With  respect  to  tbe 
objection  that  this  order  which  ia  sought  to  be  set 
aside,  was  obtained  upon  tbe  motion  of  tbe  re- 
ceiver, I  do  not  think  the  oliservatlons  of  tbe  late 
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Muster  of  the  Rolli,  in  tlie  case  which  has  been 
referred  to*  apply.  I  entirely  concur  in  the  view 
taiten  by  him ;  and  in  the  case  of  IrAmnd  v.  Eade 
(7  Beav.  55,)  it  is  also  laid  down  lliat  a  receiver 
ought  not  to  originate  any  proceeding  in  a  cause, 
ana  any  necessary  application  should  be  made  by 
the  parties  to  the  snit,  and  the  general  rule  is,  that 
the  receiver  is  not  to  apply  to  set  lands  in  the  pos- 
session of  a  defendant ;  be  has  no  interest  in  the 
matter,  and  should  not,  in  hie  cliaracter  as  receiver, 
originate  such  a  mcrtion.  1  am  prepared  to  follow 
the  case  of  Wrijron  v.  Vize  (5  I.  E.  Rep.),  and 
will  not  make  any  order  on  such  application  by 
receivers  ;  but  I  do  not  apprehend  tliat  becanse  a 
person  happens  to  he  in  the  situation  of  receiver 
he  is  on  that  account  to  lose  rights  acquired  by 
him  in  another  capacity,  and  in  the  present  case 
there  is  no  imputation  whoever  on  the  conduct  of 
the  recaver,  who,  under  a  consent  aigned  by  the 
parties  in  the  cause,  advanced  a  snm  of  mon^  to 
redeem  the  lands,  and  this  advance  is  the  first 
charge  on  them.  The  recdver  ia  thus  in  the  pow- 
tiun  of  a  first  incumbranoeft  and  does  not  come  to 
the  court  for  the  purpose  of  making  costs  ;  so  far 
therefore,  I  consider  the  objectlou  technical,  and 
will  not  set  aside  the  order  on  that  ground.  In 
geueral  the  court  will  not  set  lands  in  the  posscs- 
sioD  of  a  defendant,  unless  the  circumstances  of  the 
case  are  such  as  to  require  it ;  but  the  defendsnt 
must  shew  that  it  is  not  necessary  to  do  so.  In  this 
case  the  total  rent  is  £490,  the  head  rent  £230,  and 
if  £90  be  recovered  from  tlie  former  receiver,  1 
tbink  I  am  justified  in  permitting  the  portion  of  the 
lands  formerly  in  the  occupation  of  the  defendant, 
to  remain  in  his  possession,  and  by  setting  aside 
Ihe  order  of  the  16th  April,  I  do  not  think  t  will 
endangw  the  security  of  the  receiver. 
His  Honor  made  the  following  order  ^— 

"It  appearing  to  the  court  that  the  gross  rent 
payable  out  of  the  lands  over  which  the  re- 
ceiver was  appmnted  in  this  cause,  is  £495 
lOa.  7^.  a-year,  or  therealmuts,  and  that  the 
head  rents  payable  are  £230  19s,  3d.,  leaving 
a  pro6t  rent  <k  £264  1  Is.  4^.  a-year,  and  it 
appearing  that  a  year's  head  rent  is  due  to 
Lord  Lorton,  op  to  and  including  the  25tb  day 
of  March  last,  amounting  to  £152  6a. 
and  that  there  is  a  sum  (^£1 16  6s.  fid.  due  to 
liCHrd  Aldborough  for  head  rent,  up  to  and  for 
the  lat  day  of  Hay,  1849,  and  making  together 
the  sum  of  £368  18s.84d.  and  it  appearing  to 
the  court,  having  regard  to  the  prooeediugs 
by  the  sureties  of  the  late  receiver,  that  there 
will  probably  be  a  fund  at  the  end  of  twelve 
months  arising  from  said  profit  rent  of  £264 
1  la.  and  the  sum  to  be  received  from 

•aid  sureties,  which  will  be  sufficient  to  pay 
off  said  arrear  of  head  rent  of  £268  12s.  3d., 
and  tliat  the  profit  rent  from  and  after  the  said 
period  of  twelve  months,  will  be  properly  ap^ 
licaUe  to  put  in  a  course  of  payotent  Uie  sum 
of  £117  advanced  by  the  present  receiver  to 
redeem  the  pramiaea,  let  the  order,  of  the  16th 
April,  1849,  be  set  aaide  without  pr^odice  to 
the  reoeiyer  renew  ing  the  piwent  motion  if 
he  can  bhew  that  paynunt  <^  said  aum  of 


£117  ialik^  to  bedcbjadaaMonUi.) 
endangered  oj  the  non-payneat  cf  Uku 
profit  nut,  «Mlettbei«MiwkaiclMtti 
of  said  order  of  the  I6tfc  of  April,  1649,t 
of  thia  motimi  as  costs  in  thii  cause,  i^l 
the  defeodaak  abide  Ua  evn  omi  if 
moti«.'* 


BEitCBEE  V.  Bklchkb.    Philah  Hsssfani 
Uerhssskt. — AprU  Sft. 

/Vacfscv — Defindmni  apffimtti  Rtetmiit 


Mr.Druty,  on  behalf  of  R.  Mortfwaal 
that  be  might  be  discharged  as  receiver,  ni  j 
it  should  be  referred  to  the  Master  tsi[fnrid 
in  his  place. 

Mr.  WoU^  for  the  plaintift  iotliettiriai 
moved  that  a  oonsent  io  that  caws,  ibu  1^ 
Tzod,  a  defSradant,  mMt  be  appointed  noil 
The  consent  was  signed  by  severs)  sf  pi^ 
in  the  cause,  and  notice  had  been  Mrrei]  mi 
other  parties.  Mr.  Isod  was  eadlled  to  ■  (M 
upon  the  estate,  and,  in  a  oertaia  event,  niMI 
come  entitled  to  part  of  the  propertj  in  rightrfl 
wife. 

His  Honor  made  the  following  ordff>- 

Let  said  R.  Mortimer,  the  receiver  b  tbai 
be  diadtaiged  as  such  reodver,  sod  s  p 
auance  of  said  eonaent  thcicoa,  la  ik  ai 
Thomas  Izod,  a  defendant  io  &  fa  ai 
third  cause,  be  appointed  recawBibm' 
and  stead  of  said  R.  Mortimer,  oiiiaiBf  i 
into  security  by  recoKDisancs^  At' 


O'Bnisif  V.  Bbbhakd,  A^i^  3fA 
Rtceiirer — Dutrtu — Ji^UriL 
The  Court  will  not  wuJct  mn  order  tutaffn 
iM0$     a  Irasnt  ut  a  r^Jemm  mt  «^  < 
htu  mmt  soma  imgvUarUjf  Atn^  ^  ^ 
ceiver  it  Ukdif  tobe  dtfeatedMltdmadp* 

In  this  ease,  on  the  l4tfa  frf"  Hsrck^  t^"* 
distrained  for  r«its,aud  notice  of  dairain>* 
and  in  ux  days  after  replerins  vers  '^^^ 
tenants  whose  lands  had  been  seiMd.  Ii  A 
appear  that  any  rent  had  been  psid  to  tbirM 
or  tenant^  admitted. 

Mr.  Butt,  Q.  Con  behalf  of  the  Rctf"  J 
moved  that  the  tenants  might  benitniM^ 
proceeding  in  the  replevin  suits.  Tl»pn<^-1 
by  the  reoeiTer  have  hem  perfectly  t^- 

Mastu  or  Tsa  Roixs.— I  man* 
plevianlta.  In  oaMS  where  tfaaneet«*^ 
to  be  defeated  oo  « t«ehoica] gnwa^*'^^ 
been  any  naistalw  w  error  in  lui  F'^^lfl 
may  make  such  an  order  as  yoa  m* 
here  everything  faaa  been  pofeetlj  "ISf'^ 
I  was  to  make  the  order,  it  wooM ' 
replevin  snit; 
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(^tt$ — RMtMt9r — Sf^idUnr. 

TkM  COM  of  Id  re  Bracy,  (14  L.  I.  Ch.  where 
it  wOM  held  that  under  a  common  order  directing 
the  mference  of  n  tolieitot'$  biil  Jhr  tajmtiont  the 
Tmuv  Mailer  has  jurisdiction  to  decide  a  ques- 
tMM  w  rtiainer,  mil  not  be  Jbllotaed  in  this 
Omrt. 

Thii  was  an  application  to  set  aride  an  attachment 
uwed  agaiiwt  Mr.  Henry,  the  plaintiff  in  one  of 
tbe CHUMS,  for  not  furnishing  an  undertaking  to, 
tsx  costs,  «hi<!h  by  order  of  the  8th  of  May  be 
WIS  directed  to  do  vhen  required.  Mr.  Hmry  ob- 
isdcd  tfr  give  the  reqoiidt  ion,  on  the  groond  that 
1m  vu  not  liable  for  the  coats  as  Mr.  Wilson  had 
est  keen  retained  as  his  solidtor. 

Jfr.  IT.  Smyth,  for  Mr.  Wilson,  contended  that 
he  adglit  have  ftmiished  the  reqninUon,  preserving 
Mi  right  to  disrate  the  retaliier  before  the  Master, 
ind  dted  In  re  Braty,  (9  Jnr.  41 7,  and  14  L.  I. 
Cb.  S9B,)  according  to  whidi  case  the  Taxing 
Mister,  under  a  common  order  of  reference  of  a 
eolidtor's  bill  for  tuatim,  basjoriadiction  to  decide 
Uw  qsestioo  of  retainer,  except  as  to  those  items 
in  respect  of  which  the  petitioner  has  in  his  peti- 
tkm  admitted  the  retainer. 

Tlie  Mastsb  or  tbk  Rolls  said  he  woald  not 
act  apon  the  authority  of  that  case. 

Jfr.  Sii^th  then  proceeded  to  give  evidence  of 
rttaiaer. 


Scott  v.  Habmann. — June,  14. 
Pradiee^Receiwer — Security. 

Mr,  WiUium  Henderson  moved  that  the  receiver 
■ppoiated  in  tliia  cause  might  be  at  liberty  to  give 
security  by  recognizance,  himself  in  £7,500,  and 
tliree  lecurides  in  £15,000,  in  tlie  aggregate  ones 
in  £10,000,  and  other  two  in  £2,500  each.  In  the 
ease  of  Pigott  v.  Batten  in  tbia  Court  in  March, 
IS49,  an  order  was  made  similar  to  that  which  we 
now  nefct  and  the  amount  of  tho  securUy  was  less 
tliin  in  the  present  case. 

Hastsb  of  the  Rolls. — It  is  ontrary  to  the 

rctice  of  the  Court  to  nuke  such  an  order  as  this, 
iorae  cases,  however,  where  the  amount  of  tbe 
Kcarity  required  was  very  large  such  orders  have 
been  niade.  X  think  in  this  case  I  may  make  the 
order. 


Camfbrll  v.  BEowN.-^y«n«  14M. 

PraeHee— Receiver — Security. 

The  Court  wtU  not  nwkf  an  order  giving  Uberty  to 
a  receiver  to  give  securi^  bjf  a  gtumuUee  eod^. 

This  was  an  applicatioit  that  the  receiver  might 
be  directed  to  give  additional  wcurity  in  the  place 
of  one  of  his  soretiet,  who  had  left  the  country  In 
cnbamsaed  dnainstanees. 

Jfr.  (yDanaalt,  for  tbe  reedver,  asked  his 
Honour  whether,  in  the  evn'  of  there  being  any 


difficulty  in  procuring  security,  he  might  ba  at 
liberty  to  give  security  by  means  of  tbe  guarantea 
societies,  as  be  ondetstood  Uie  banks  were  in  the 
habit  of  accepting  their  security. 

The  Masteb  or  tbb  Rolls  stated  that  he 
would  not  alter  the  estalilished  practice  of  the 
court. 

— 4 — 

QUEEN'S  BENCH.— TBittiTr  Tbbh. 

Clahhorbis  and  Anotheb  v.  Lahbbrt. 
June  8th  and  9th. 

Pi-ocese — Statute  of  LmittUimu — Amendmemte. 
A  plaini^  having  nud  enU  writs  of  capias  ad  ra* 
-  apcmdendum  ogwikA  «»  oAssnI  d^mdtmtt  and 
•  having  dubf^fi&d  mnd  continued  llum,  pursuant 
tothe&^4  Vice*  105,  s.  7,  in  order  to  defvai 
the  bar  of  the  ^aiute  of  limitations,  wiUbeper^ 
wttttedf  on  pagment  &f  costs,  to  amend  Jbrwud 
errors  in  the  endorsements,  return,  €md  >&rm  ef 
tile  said  writs,  even  afier  plea  of  the  statute  ef 
Umiiations pleaded  by  the  d^endant,  prwndodke 
has  substantially  complied  with  the  proeisioni  of 
the  firmer  enatOatent.* 

This  was  an  application  by  the  plaintiffi  to  amend 
the  several  writs  of  capias  ad  re^jndendum  iasued 
and  filed  in  this  cause,  pursuant  to  the  3  &  4  Vic 
c.  105,  sec.  7,  in  the  particulars  hereinafter  men- 
tioned. The  plaintiffs  had  commenced  against  tbe 
defendant  an  action  of  assumpsit,  for  the  recovery 
of  the  amount  of  certain  promissory  notes,  which 
fell  due  in  the  year  1842,  and  the  latter  had  pleaded 
tlie  statute  of  limitHtions.  7'he  plaiotif!^  had  issued 
tbe  first  of  tbe  above  series  of  writs  within  six 
years  from  the  accruing  of  the  cause  of  action,  and 
having  been  unable  to  effect  service  on  the  defend* 
ant»  bad  sought  to  keep  alive  their  remedy  by  con- 
linning  the  proceedings  pursuant  to  tbe  statute. 
The  following  are  the  respective  Sates  of  the  issu- 
ing, terte,  return-day,  and  time  of  filing,  of  the 
several  writs  in  question : — 


*  8  &  4  Vic.  c.  lOb,  *.  7,  enacts,  that  "in  ordvt  to 
pnveat  the  operatiou  ot  any  statate  of  limlUUioo,  in  bar  of 
tbe  caoso  of  action  of  may  plaintiff  in  caass  ia  wUdi  svch 
esnss  of  action  woald  l»e  barred,  unless  a  writ  of  proeaaa 
issBod  and  was  eoatliraed  for  that  porpose,  avsry  writ  or 
proesss  may  ba  eonUnaad  bgr  ottu  and  pbrfes^  as  the  eaas 
max  reqaba^  If  any  dsfendant  tbsrcia  nasud  not  1mv« 
beea  arrestod  or  bald  to  bail  timainder  or  served  tlwre- 
witb ;  prOTlded  slwiijrs,  tbat  no  &nt  writ  shall  be  av^aUa 
to  preTent  the  operatioo  of  any  stataU  whereby  tbe  time 
for  the  commencemeat  of  the  action  may  be  Ihnlted,  onlees 
the  defeodani  shall  be  arreeted  or  held  to  bail  thereasdor, 
or  serred  therowUb,  or  proeeetUngs  to  or  towards  ootburry 
■hall  be  bad  tbsraopoa,  or  unless  such  writ,  and  aicrjr 
writ  (if  an;)  Issued  ia  ooDtlnaaUao  of  a  preceding  writ 
tltiill  be  returned  itva  eat  iMvenlntt  and  eolered  of  record 
wltbio  one  calendar  month  after  the  expirAtioa  of  the  retora 
of  sach  writ  or  process,  lucladluf;  the  day  of  saeb  expira- 
tion ;  aad  ooless  every  writ  issued  in  contiirastioQ  of  a  pra- 
eeding  writ  abell  be  issuad  within  one  cdeodir  meoth  after 
the  ez^vatifm  of  the  praoeAny  writ,  and  rfiaS  eoataia  a 
mamoranduD  endorsed  tbereou  or  subscribed  thereto,  spe- 
dfying  the  daj  of  tbe  date  of  the  first  writ,  such  retara>4* 
KOa  eat  txtwaftts— la' process  not  baUaUe,  in  oau  o^  ooo- 
scrvicc  tliereaf,  to  be  made  by  the  pUntllF  or  bis  attornej 
soioe  out  the  ssBW,  and  rigned  by  biB." 
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Writ  iMtwd.  Tntcd.          Rvturnablp.  Filed. 

I.June,  9  June,  1        Jnn«,  10      Jane  !17,  1848 

S.  June,  ST  Jnne.  16.     Not.  1         Nor.  26,  1848 

S,  Not.  38  Nov.S3,ie46  Jan.  10        Ju.  S6.  1849 

4.  Jul  19.1849  NoT.S5,1848Jtn.  SO,  1649. 

The  writs  bad  been  all  duly  issaed,  and  had  been 
flledf  (except  the  laat,  to  which  the  defendant  bad 
Mipeared,)  within  the  period  prescribed  by  law. 
The  plaiDti0's  had,  howeTer,  omitted  to  endiHw 
on  the  «M»nrf,  thirdt  and  fmtih  writs  the  tmU  and 
date  of  the  return  day  of  the  fint  of  the  seriea.  It 
was  apprehended  that  for  want  of  inch  endorae- 
mentR  a  replication  to  tlie  defendant's  plea  of  the 
continuance  of  proceedings  coromeDced  anterior  to 
the  bar  of  the  statute  of  limitattous,  might  fail.  An 
application  was  accordingly  made  to  the  Coort*  early 
in  the  present  term,  for  leave  to  amend  in  this  re- 
spect. Several  English  cased  were  cited.  As,  how* 
ever,  tbe  power  of  the  Court  to  allow  sudi  amend 
meats  wan  more  fully  canvassed  on  the  occasion  of 
the  second  application,  and  tlie  question  wu  there- 
in  debated  more  at  large,  it  will  not  be  necessary 
to  say  more  with  respect  to  the  6rst,  than  that  it 
was  allowed,  the  Court  conridering^  tbe  authorities 
to  be  in  tbe  {daintiff's  favour. 

At  the  hesriug  of  the  motion,  the  defendants 
insisted  on  tbe  existrace  of  other  informalities  in 
the  proceedings,  but  the  Court  were  of  opinion 
that  these  objections  were  irrelevant  to  the  ques- 
tion tiipn  before  them.  It  appeared  that  the  writs 
subsequent  to  the  first  were  in  the  form  of  ori- 
ginals, instead  of  running  in  tdiot  and  pluries  style 
respectively.  The  return  of  the  writ  of  the  1st  of 
June  was.  that  "  The  within-named  defendant  does 
not  reside  in  the  county  of  Galway."  To  the  writ 
tested  June  16th,  it  was  returned  that  "  The  with- 
in-named defendant  was  not  to  be  found  in  the 
county  of  Uatway  ;**  and  to  that  of  November  25th> 
that  "  The  defendant  is  not  to  be  found  in  the 
county  of  Galway  to  answer." 
'  Mr,  FitMgihhimt  Q.  on  the  part  of  the  plain 
tiffs,  this  day  moved  for  liberty  to  amend  the  sub- 
aequent  writs,  by  inserting  in  tbe  second  the  words 
**a$  we  b^ra  eommmded  j/ou^  and  in  the  third 
and  fourth,  tbe  words  "  m  hw  qfUn  bejhrg  com- 
ffiandedyou ;  also  to  emend  the  return  of  the  writ 
tested  the  Ist  of  June,  by  expunging  the  words 
*<  doet  not  reside,"  and  by  inserting  in  their  place 
the  words  "  is  not  found  and  to  add  to  said  re- 
turn, and  to  those  of  the  writs  of  the  16th  of  June, 
and  25th  of  November,  the  words  *^  within  men- 
tioned!* We  seeit  for  the  amendment  of  mere  for- 
mal slips.  CulveraeH  v.  Nugee,  (4  D.  &  L.  80 — 
Aldersonj  B.) ;  Horton  v.  Inhabitants  of  Stamford^ 
(1  C.  &  M.  773)-,  WUUamsv.  WUUams,  (10  M. 
&.  W.  174);  FifkUham  v.  Bound,  (4  Dowl.  P.  C. 
569.) 

JIfr.  Jog,  Q.  C  (with  him  Mr.  Andrew  Fanes), 
contra. — The  words  of  sec  7  are  mandatorift  not 
directory.  The  Queen's  Bench  and  Common  Pleaa 
ID  England  have  entirely  disapproved  of  the  de- 
fliriona  of  tbe  Exchequer  on  this  head,  and  the 
latter  court  hae  latterly  retracted.  Higgs  v.  Mor- 
<tm«r,  (1  Ex.  R.  711.)  The  return  to  these  writs 
has  not  been  made  by  the  sheriff,  or  any  officer  of 
the  court,  but  by  the  attorney  of  the  party.  W'd 
luve  already  pleaded  tbe  statule  of  limitatious,  and 


have  acquired  a  vested  right,  which  it  i, 
sought  to  divesL  The  object  of  the  Widaturp 
will  be  f^pstrated  if  this  applicstioD  beWjI 
Brfnnam  v.  Monahan,  (7  I,L.R.d45,  iwfa>rcw 
v.  Smith.  (5  C.  B.  196,)  1  Tidd's  Priii^ 
Ed.  162.  MSS.  case.  Ben,onv.  KiMtT^f 
RoherU  V.  Bate,  (6  Ad.  ft  AL  778.)  ' 

Jvne  9. — Mr.  Andrew  Vane»  resomed  tbe  u 
gument  against  the  motion.— This  ii  non  ^ 
nature  of  an  application  to  issue  freA  writL  ud 
would  have  the  effect  of  repeating  tbe  set  Tht 
courts  have  laid  down  the  iwinri^  that  tbn  til 
not  amend,  in  cases  where  an  anMainat  n«Jd 
not  have  been  allowed  before  the  act  ni|Lf 
amendment  asked  fcTj  ia  to  makea^nalMm 
of  non  t»t  inventus,  ffarrit  md  tern  t.  WajLti 
(6T.R.617).  TheaeoondappMcatioqiiTS 
vert  the  aubseqaent  writs  into  an  oCw  ud  ilvrw 
Kenworthy  v.  PeppiaU  (4  R  ft  Aid.  288.)  The 
meriU  of  the  application  are  beside  tbe  quniioD. 

Mr.  FitxgUfbon,  Q.Cin  reply._It ii^uin pia, 
that  a  return  of  non  est  inosnfus  wsi  ntcodid. 
Bit/on  V.  Ciapperton,  (9  M.  &  W.  473,  S.C-  1 
Dowl.  386,  N.S.);  iZenHw  t.  BrMet,{iQ.kL 
946-51— ptfT  Coleridge.  J.)  The  court  will  MMd 
at  their  discretion  for  the  furtheraoce  of  jnAice, 
if.  V.  Mayor  and  Burgesses  of  Grampomd,  (7.  T. 
R.  701.)  The  attorney  of  the  plaintiff  ictedaodtr 
the  directiuu  of  the  officer  oi  the  court.  [Bleok- 
bumet  CJ. — I  deny  that  he  bad  any  right  hi  e» 
suit  the  officer  of  the  court  upon  tbe  eoMtrseliN 
of  an  act  of  pariiament.  He  ov^ht  to  bneti. 
suited  counsel.]  Kirk  v.  />e<by.  (6H.&W.636;) 
EccUs  V.  Cbfo,  (8  M.  &  W.  537.)  Tbe  eoorii  b 
England  have  deliberately  acceded  to  aKk  ifipti. 
cations.  A  line  has  be«n  definitely  Am  br 
conrts  of  law,  with  respect  to  making  UHsdneDU, 
and  what  we  seek  are  within  it  Keaviik  t,  BmAa, 
(9  Ir.  L.  Rep.  504.)  The  courts  in  England  dH, 
it  is  true,  make  a  reaolution  agsinit  ameodmeiiii 
in  such  matters,  but  they  were  forced  to  ibanjoii 
it. 

Blackburns,  C.  J. — Were  the  praent  ippllo- 
tion  a  res  noro,  I  should  feel  considerable  huiti- 
tion  in  departing  from  or  interfering  with  Uk  n- 
press  terms  of  the  statute.  There  ii,  bovem, 
authority  for  granting  this  motion,  tbe  eournh 
England  having,  in  cases  simihu-  io  dunArit 
the  present,  where  tbe  bar  of  the  ititate  tooU 
otherwise  have  Interfered,  allowed  the  parti«io 
correct  their  slips,  just  as  in  other  nutten  of  fin 
they  haveexerdsed  a  jnrisdietion  lbrthefartb» 
ance  of  justice.  I  feel  bound  by  their  autborii;, 
bat  1  am  not  prepared  to  go  furtbv.  Tbe  cai- 
tiffs may  therefore  amend  on  payment  of  omu. 

CaAHPTOif,  J. — I  concur  with  my  Lord  U¥ 
Justice,  and  think  that  tbe  amendauat  iIhbU  ke 
allowed  on  the  terma.  It  is  quite  pltio  spniiti 
motion,  as  it  has  been  discossed,  that  it  ni  tbe 
intention  of  tbe  party  to  comply  whh  d  the  r» 
quisites  which  tbe  statute  makea  Deoemij  htidn 
to  prevent  the  operation  of  the  ststote  of  liniu- 
tious ;  it  is  phiin  that  within  tbeoseesJeDdirDMb 
all  the  necesaary  sl^  were  substsniisUy  taken  I7 
I  the  plaiiitiffa'  attorney,  and  the  Beeeni^  of  thH 
I  ajiplicutitm  arises  not  out  of  u  oiuMn  bjHi 
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pliuatiA  to  do  what  was  required^  bat  by  the  de- 
^tdtoftheattoniey  in  not  entering  on  the  writs 
the  il«pt  whieh  bad  actaally  been  taken.  Now  I 
igre*  that  thm  is  danger  in  our  departing  fr<»n 
lbs  ttrms  of  the  act  {  oat  the  ooosideration  that 
the  refusal  of  an  amendment  in  a  matter  not  of 
ii^wtanoe  bat  of  form,  would  bare  the  effect  oi 
l^aniBg  a  nloaUa  reoiedy,  dispoaea  the  ootut  to 
grant  tbts  applioatioB.  There  isi  moreover,  aatho- 
ritj  for  erery  brancb  of  tfata  motion.  With  respect 
to  tbe  return  that  the  party  **  did  not  reride"  witb- 
iD  the  coanty,  it  is  quite  plain  that  thia  was  a  mere 
i]jp,  wbich  had  the  sheriff  mad^  the  court  would 
htre  ordered  an  amendment.  So  also  with  respect 
to  the  aeWDdment  of  the  writs  themselves  in  point 
of  form,  and  all  we  are  called  upon  to  do  is  to 
ui^y  socb  words  for  tbe  sake  of  doing  substan- 
titl  jiMtice  between  the  parties.  I  am  also  influ- 
eoced  by  another  consideration,  whidi  is,  that  oor 
refiual  of  this  motion  would  tend  to  exonerate  tbe 
nal  debtor,  tbe  defendant,  and  to  onerate  tbe  at- 
lomy  for  tbe  slip  which  he  has  hafqiened  to  mi^«> 
pBaaiH  and  Moon,  J  J.  concumd. 

Motion  granted  on  payment  of  the  cottt  there- 
of, amd  of  the  amendment ;  the  d^mdant  to 
M  at  Uhm^  to  amend  hU  pUae, 


COMMON  PLEAS. 

Macrjcill  v.  Dukiap. — June  9. 

L\hdr— Change  of  venve  tm  efieciat  grounde. 

In  OT  aetionJoT  Ubei  thit  court  wiU  not  change  the 
venue  upon  special  grounde,  ifiasue  be  not  joined 
i^s  ail  &e  count*  in  the  declaration, 

Mt.J.D,  FUiggertild,  Q.  with  Mr.  Cojey,  for 
defeodaot,  moved  to  change  tbe  venue  from  the 
coanty  Loath  to  tbe  city  of  Dublin.  The  action 
was  for  a  libel  alleged  to  have  been  published  in  a 
pamphlet  by  defendant,  reflecting  upon  the  general 
nunagement  of  the  affiiirs  of  the  Dimdalk  and  En- 
nickilten  Railway  Company,  and  containing  certain 
comments  haviug  particular  reference  to  the  plain- 
tiff, Sir  John  Macneill,  the  enginew  of  the  Com- 
pany. The  defendant's  affidavit  stated,  that  he 
could  not  hare  a  fair  trial  in  Dundalk,  as  Lord 
Rndeu— who  was  a  director  of  the  Company,  and 
whose  conduct  the  defeodanl,  in  his  capacity  of 
sbarefadder,  had  made  the  sut^ect  of  comment  ud 
oeosure — waa  the  owner  at  that  town,  and  poasea 
Kd  cooalderable  infloenoe  over  tbe  iahabitaDta,  the 
majority  of  whom  were  his  tenanti^  and  acted  aa 
jurors;  and  that  several  of  the  directors  of  tbe 
Conpany,  and  the  plaintiff  himself,  had  residences, 
and  great  inflaence  amongst  the  class  of  persons 
wte  were  generally  summoned  on  the  record  panel 
of  the  county  Louth.  Counsel  proposed  to  refer 
to  the  pleadings  to  shew  that  a  fair  trial  could  not 
he  bad  in  Dnndalk.  [itfr.  Whitetidot  Q.  C,  for 
plaintiff,  objected  to  a  reference  to  the  pleadings, 
as  the  notice  of  motion  did  not  refer  to  them.] 
[  Torrens,  J. — I  think  the  pleadings  may  be  referred 
to,  to  shew  whether  .the  case  is  a  proper  one  to 
:iiange  the  venue  or  iwt.]    {Jackeont  J, — In  a 


motion  to  change  the  venoe,  tbe  court  will  presurae 
that  the  pleadings  are  before  it,  even  tfaongh  the 
notice  of  motion  omit  to  say  tfaey  woold  be  relied 
on.]  Mr.  FitMgereddy  read  paasagea  from  the  al 
l^ed  libel  and  from  tbe  defendant's  affidavit  to 
show  that  the  case  would  be  mere  fairly  tried  in 
Dublin  than  elsewhere,  where  all  tbe  witucasea  re- 
aided,  and  where  all  tin  Company's  boolta  were 
kept. 

Mr.  Whitende^  Q.  C,  contra.— Thia  motion  ought 
to  be  refused  with  coats.  In  dw  Arat  place  issue  is 
not  jmned.  [TWrsn^  If  that  be  so  the  motion 
must  be  refuMd  I  apprehend,  unices  there  be  dear 
authority  on  the  other  side.  There  maj  be  a  d^ 
murrer  filed  yetl 

Mr,  Fiti^araldt  Q.  C. — Issue  is  joined  on  some 
of  the  coanta,  but  not  on  otbera,  although  it  might 
be  more  regular  to  have  it  so.  Boyce  v.  Smiiht 
before  tbe  Court  of  Exchequer,  (2  I.  L.  R.  366.) 
decides  that  the  venue  may  be  changed  before  issue 
joined  on  all  the  counta. 

ToaftiKs,  J. — There  must  be  a  perfect  record  i 
and  if  issue  be  not  joined  on  all  tbe  pleaa,  it  cannot 
be  perfect  We  are  of  opinion  that  the  notion  mast 
be  refused  with  ooata.* 


EXCHEQUER  OF  PLEAS. 
Mardbtcllk  v.  Etke. — June  Ath. 
Praetice^Servioe  ef  Ce^iae  on  Soiidtor  ef  a 
Pereon  out  ef  the  Juriedietionm 

Where  bndSr  were  hy  deed  conveyed  to  a  trtutee  re. 
nrfcnf  w  Engtandf  on  certain  truetef  and  amonget 
othere  to  receive  the  rente  there^  and  out  of  the 
eaid  rente  to  pay  the  headrente  paytdde  out  of 
oN«  of  the  denominatione  ef  lanae  eamprieed  in 
that  deed^  ealted  Ba$t  Chnkitty^  and  by  that 
deed  power  wae  given  to  the  trustee  to  appoint  a 
law  and  land  agent  in  thie  country  far  pur- 
poept  of  carrying  out  the  tnut*  of  the  emd  deed^ 
and  of  pt^nff  th*  eaid  rente.  The  Court 
etUuted  tervice  ef  the  caphe  on  the  land  and  law 
agent. 

This  waa  an  application  to  make  absolute  a  con- 
ditional order  Uiat  the  service  had  been  deemed 

good.  The  defendant  was  a  trustee  under  a 
eed  of  trust  vesting  certain  land*,  tbe  property 
of  the  Earl  of  Kingston,  in  Eyre,  upon  certain 
trusts.  Eyre  residing  in  England,  tbe  process  was 
served  on  the  Messrs.  Sadlier,  his  aoUdtors  in  this 
country.  The  action  was  for  the  bead-rent  of  a 
denomination  of  land  contained  in  the  trust  deed, 
and  was  brought  by  the  bead  landlord  against 
Eyre.  It  was  admitted  in  the  affidavit  of  Sndlier, 
that  be  acted  as  tbe  solicitor  of  Eyre,  in  respect  to 
the  estates  of  the  Earl  of  Kingston  contaioed  in 
the  deed,  but  it  stated  that  tw  parUcular  deno- 
mination bad  been  alvaye  in  the  pomwaion  id 
Lord  Kingston,  and  in  answer  to  a..«tataipant  in 
the  affidavit  ou  which  the  appUcatlen  was  na^ 
stating  that  he,  Sadlier,  had  on  a  former  oeoaaion 
paid  the  headrent  of  thia  very  denomination,  he 
stated  that  be  had  paid  it  on  account  of  Lord 


*  Oobertj-,  C.  J.  absent. 
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Kingitoa.  The  prottf  timt  thfs  dcnoniiMtim  w» 
loeluded  in  dM  trail  deed  was  thb:  the  affidsTil 
Mated  on  beller  that  H  waa  bo.  and  a  notice  had 
been  awved  to  produce  the  deed,  for  the  purpoae 
of  Mtufyins  the  Court  that  this  denominfltion  wai 
not  in  the  deed,  and  the  deed  was  not  produced. 

jtfr.  John  Pmntfkther  moved  that  the  condi- 
tional order  should  be  made  absolute.  The  ease 
of  Phelan  v.  JoKtuon,  (8  I.  L.  R  529,)  is  an  au- 
Uiority  for  ^nting  this  motion.  It  must  be  taken 
that  the  very  denomination  fbr  which  this  action  is 
brought  is  indnded  in  the  deed*  and  the  Measrs. 
Sadlier  have  authority  from  Eyre  to  act  fn  raipect 
of  thoae  tmst  premises,  and  they  have  on  a  fbnner 
oocarioopaid  rent  on  this  denomiDatioo. 

Mn  £huify,  Q.C.,  eontra^Tfae  caaa  of  Phelan 
V.  JoAiiKm  baa  gone  too  fkr.  [ A»M^EKAer,  B. — 
The  Court  cannot  nHow  you  to  argue  aa  if  Phelm 
T.  Johmom  were  not  law.  You  must  shew.  If  yon 
can,  that  thit  ease  does  not  oome  within  its  prin> 
eiple.3  This  case  seeks  to  carry  the  principle  much 
farther  than  Pkeian  v.  Johnton.  It  was  laid  down 
there  tfant  the  agent  must  be  strictly  one  for  the  sub- 
ject matter  of  the  suit.  The  Court  cannot  presume 
that  the  Messrs.  Sadlier  have  any  authority  from 
Mr.  £yre  to  do  any  act  in  respect  to  the  denomin  - 
ation,  which  has  been  always  in  the  possession  of 
Lord  Kingston.  Waterhotue  v.  HatJieUl^  (9  I.  L. 
R.  38;)  Fowler  v.  ffwuieorth,  (10  I.  L.  R.  77;) 
M'Cann  r.  rAoflifon,  (11  I.  L.  R.  fiOl.) 
.-  Jfr.  Pemttefather,  in  reply,  referred  to  the  notice 
calling  upon  the  Meisra.  fliers  to  produce  the 
daedi  whicfa  be  now  oontended  he  waa  entitled  to 
aiiume  oontained  a  power  enabling  Mr.  Eyre  to 
appoint  a  solicitor  for  (boie  very  lands,  that  deed 
authorizing  the  trustee  to  appoint  both  law  and 
land  agents  for  these  estates,  which  appointment 
the  Messrs.  Sadliers  confessedly  held. 

Pebkefathrb,  Baron. — This  case  comes  before 
iu  on  a  motion  to  have  the  service  already  had  in 
this  oase  deemed  good,  and  it  is  made  on  this 
ground,  that,  by  a  deed  executed  in  the  year  1841, 
the  estates  of  Lord  Kingston  were  conveyed  to 
Eyre  as  trustee  with  certain  powers,  amongst 
them  one  to  appoint  a  solicitor ;  and  there  is  no 
doubt  that  the  Mesara.  Sadlier  were  appointed 
land  and  law  agents  for  all  lands  in  that  deed,  and 
to  defend  all  aetioua  relating  to  thoae  landa.  Now, 
if  thla  action,  which  is  brought  by  Mr.  MandevIUe, 
be  bntught  indisputably  respecting  lands  which  the 
Mestrt.  Sadlier  have  authority  to  act  for,  there 
oould  be  no  qQe<rtion,  either  at  the  bar  or  on  the 
part  of  the  Court,  as  long  as  Phelan  v.  Johtieon  is 
law,  that  this  motion  should  be  granted.  We  are 
not  now  considering  whether  this  action,  in  all  its 
parts,  can  be  mntaioed  against  Mr.  Eyre.  Now, 
as  incident  to  the  authority  to  defend  the  lands 
^nveyed  to  tbe  trostees  must  be  an  authority  to 
defend  every  denomination  contained  in  tbe  deed. 
If  the  action  were  brought  by  a  stranger,  for  the 
recovery  by  ejectment  of  that  denomination  of  the 
land,  surely  the  authority  would  extend  to  defend 
Uiat  qetstment  It  is  said  that  the  lands  of  Cloo- 
Itilty  are  in  the  poaaesaiou  of  Lord  Kinrnton,  not 
that  thtf  m  not  indnded  in  the  deed.  It  has 
l>een  fairly  aTgoed  that  the  monlea  paid  by  Mr. 


SadHer  wef»  pM  out  of  the  gnenlnonmrftk. 
estate.  '  * 

RtCHABDS,  Ba«ov_T  eoneor  in  tbe  jodRam 
ef  Baron  Penndather.  and  I  thbk  Urn  idoZ 
should  be  granted.  Mr.  Eyre  has  appohted  Hr 
Sadlier  to  act  for  him  in  the  tntati  o(  ^  deid, 
not  for  Lord  Kingston,  and  there  is  a  pwirioa  « 
the  deed  that  Lord  Kingston  iIirII  nann  ig  ^ 
session  of  a  certain  denomination  of  the  lasd,  nd 
it  appears  that  Messrs.  Sadlif  r  pud  thsbcsdmtgr 
this  very  denomination  out  of  tbe  geoenl  rmt  ^ 
the  estate  ;  and  this  is  stated  in  tbe  atdari^  |,j 
it  is  not  denied  i  but,  by  way  (^deri^kaK^^ 
by  Mr.  Sadlier  that  thla  denoariaitiii  li « thi 
a^e  poaaearioo  of  Lord  Klt^took  iki 
payments  he  made  were  on  aeoouat  sitb  tiA  k 
Kingston.  Snraly  tli^  must  have  Imo  «di « 
aeeount  ct  tbe  Eatii  <n  Kingston,  lMtbi4o«Bai 
deny  that  he  made  them  as  the  agent  of  « 
that  th^  were  not  paid  under  one  of  Aetnsii«f 
the  deed.  I  think  the  facts  of  this  essi  andarii 
within  the  principle  of  Pkeiim  v.  Jehmm. 

LarROY,  Baron. — If  I  oould  sstiify  njMlf  tint 
the  inference  which  my  brother  Jodgn  dn«  fn« 
the  affidavit  was  oorreet,  I  should  not  iiStr  fnn 
them  on  the  subject  of  this  motion ;  bat  I  mn 
come  to  tlie  conclusion  that  the  Hcnn.  Sidlw 
have  authority  to  act  in  respect  of  tbe  nbjiTt. 
matter  of  this  action.  The  actioo  ii 
against  a  trustee,  and  thereby  be  will  be  penn- 
ally  liable ;  and  by  substitution  of  lernce  do  tW 
Messrs.  Sadlier,  we  should  place  them  is  1  tdj 
difBenIt  position  t  is  it  made  eettsiB  that  ibw 
persona  are  nuthorixed  to  appear  fbrHr.Ejn? 
They  must  either  appear  or  let  jodgncgt  go 
by  default.  But  it  is  said  they  bnt  pmttl 
authority,  and  tins  I  think  fiiir ;  but  I  tUi^  it  ii 
going  too  far,  to  infer  that  this  extendi  to  the  Ual 
in  the  posses aion  of  Lord  Kingston;  botitiiwd 
that  they  paid  rent  in  respect  of  thia  rery  bd 
under  the  trusts  of  the  deed.  I  thisk,  pring  1 
fair  measure  of  ioterprettUioa  to  tbs  iffidani  of  u 
officer  of  this  Court,  whan  Mr.  Sadlier  netntte 
he  paid  this  rent  for  Lord  Kingston,  tbe  b^r 
must  be  inferred,  that  he  did  aiA  pay  it  n  tk 
agent  of  Eyre.  Now,  do  tbe  facta  of  thb  taa 
bring  it  within  the  aiUhority  of  Pkela*  1.  Jakum, 
where  the  mla  waa  laid  down  atrictly  and  propcrlj'r 
I  tfainib  it  is  atretohing  tbe  rule  too  fir.  Tbctf 
forenoe  between  as  is,  aa  to  tbe  iaiaqprriatita  if 
affidavit,  not  the  law. 


Lbbbrs  Lyons  r.  Wilkinson.— •/•scM. 

Practice — Ju^;vunt  at  in  caee  0^  WHHsil-Ijn 
aitorn^  Jar  rottf.  prvcee^i^UitP"' 

end  to  inmntt  Au  kntnkedge. 
Mr,  J.  r.  BaU  moved  for  liberty  to  eater  jnlg- 
ment  as  in  case  of  non-snit.   Tbe  seliea  vn  ia 
ejectment,  and  was  at  issnn  three  terns. 

Mr.  Jamm  Kamam,  contnu—The  dMat  ia 
tUa  action  went  to  Annriea,  and  left  «  M  ia 
poaaesBion,  who,  by  th*  ndiority  oflkdrf|Dto. 
gave  up  tlie  posscaiion.  IJnder  tMse  Unmnhnii 
wbara  the  object  of  the  onit  was  gsiaei  theeoait 
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not  permit  tbc  Mtomey  to  get  a  judgment 
epurpoMof  ooata  only. 
.  BaU,  in  replyi  ooa tended  that  the  pro- 
g  with  reapeot  to  giving  np  the  land  having 
without  his  knowKdge,  the  attorney  had  a 
[o  pniceeda 

niBPAtMsa^  — The  attorney  baa  no  Hen 
ter  jodgmmt.  Let  the  motion  be  refitted 
flrtit  to  b«  paid  by  tfae  attorney. 


mn  hb  Clifford  v.  Ejkctob. — Jwu  II. 

IR&r  applied  for  liberty  to  amend  the  entry 
imle  for  judgment  in  this  case.  The  declara* 
iqeetmeot  contained  two  denuses — one  in 
■M  of  tbe  Baroneia  de  Clifbrd,  tlie  other  in 
f  Sir  Joriaa  Rowley.  The  practiee  in  tbe 
n  to  enter  the  role  in  tbe  name  of  the  lessor 
i  in  the  first  demise.  By  mistalce  the  role 
een  entered  in  tbe  name  of  Lessee  de  Cllffimrd 
ty.  On  disooreriug  the  emn-,  the  officer  re- 
to  allow  jadgnent  to  be  marlced.  Tbe  pre* 
ipplioatkm  waa  to  amend  role  entered. 
aCnitML — Take  a  oonditional  order  to  be 
1  on  all  the  pnrtiea  isrved  with  tbe  q|eaeannt 
M  to  be  shawn  in  ten  days. 


Done  B.  — — 
nrtict— Jfoa^y  lodged  in  Court  umdtr  pUa 
Under  * 

i^wiant  bring  money  tnto  Conri  under  a  fdea 
'*mdrr,  and  the  piaint^  de  not  take  it  out  of 
mri  Halt/  the  d^mdani  ostaUiihu  a  right  to  a 
w  Jeauuid  for  the  cogtMofm  judgmmt  in  tht 
tiM  in  kitjkvomrt  the  Court  mil  dirtet  the 
»9  Is  is  paid  to  him  in  kfuidoHon  of  that 
mmd. 

*ti  an  ftcHon  of  asmmpriL  Fleas :  Tender  as 
trtt  General  issue  as  to  the  residue.  The  sum 
d  in  the  plea  of  tender  and  lodged  in  court,  plain- 
■ttorney  drew  without  any  application,  as  if  it 
been  lodged  in  discharge  of  the  action  generally, 
defendant  obtained  judgment  for  want  of  a  re- 
itKHi  to  the  plea  of  tender,  and,  as  in  case  of 
mit,  on  tfae  general  issue.  On  an  application, 
^rt  ordered  the  plaintiff  to  bring  baelt  the 
VJ  he  had  improperly  drawn,  whMi  bring  dottOi 
fr-  D,R.  Kanet  Q-  C.  now  moved  that  it  be  ap- 
ito  the  payment  of  the  defendaot's  costa  which 
«(led  tbe  sum  lodged  in  Court.   [He  cited  Lt 

•  Cooke,  (I  Boa.  &  PuL  388.) J 

Chariet     Barry,  contra,  cited  CaUote  v. 

(Salk.  697  ;  2  Ferg^  Pr.  999.) 
w,  0.  B^The  Court  is  of  opinion  that  the 
'"wt  should  have  this  money.  My  hesitation 
ttnom  what  appeara  to  me  to  be  the  settled 
■tt  of  paying  money  into  Court  under  a  plea  of 
^>  that  the  defendant  is  and  always  has  been 
>!  to  pay,  and  tliat  admission  the  Court  requires 

*  """clied  by  the  lodgment  of  the  sum  tendered. 
'  ^<^&nt  thereby  admits  tbe  plaintiff  to  be 
"tnt,  and  it  ii  the  same  as  if  before  action  brought 
>«  Mid,  whatever  be  the  fate  of  the  action  the 


plaintiff  is  entitled  to  recover  the  snm  tendered. 
This  proposition  is  distinctly  stated  in  Arch.  Prac. 
804,  Ed.  1826.  that  the  lodgment  of  money  under  a 
plea  of  tender  is  stronger  man  that  of  a  lodgnient  in 
discharge  of  the  af^ion;both  admit  Ibedebt.  I  see 
no  reason  for  tbe  distinction  aa  to  the  mbde  of  tak- 
ing the  money  out  of  Court,  but  it  ii  aeooiinted  for 
1^  tiie  rule  m  tbe  judges*  which  considara  tbe  mo- 
ney paid  In  disclmige  of  tbe  action  aa  if  it  wefa 
strudt  out  of  the  declaration.  This  money  having 
been  improperly  drawn  out  of  Court  by  the  plaintiff, 
must  be  considered  as  if  never  received  by  him. 

PKHRCFATHin,  B.— In  this  case  money  was  paid 
in  under  a  plea  of  tender,  there  Is  no  sound  distinc- 
tion between  this  case  atid  that  of  money  paid  into 
Court  after  action  brought  in  dischaige  of  the  action. 
In  both  tbe  plaintiff  is  entitled  before  the  defendant 
establishea  his  right  to  a  croaa  demand.  If  the  mo- 
ney be  pnd  in  under  a  plea  of  trader,  it  must  be 
applied  for  by  motion  or  notice;  if  lodged  after  ao*> 
tton  brooght,  and  in  discharge  of  the  action,  it  !■ 
considered  as  if  it  were  struck  out  of  the  declare^ 
tion,  and  the  [4aintiff  ia  entitled  to  draw  without 
any  notioa.  It  appeara  to  me,  from  the  anthoritias 
aa  well  as  from  the  praetice  of  the  Court,  that  if 
tbe  defendant  brings  in  tbe  money  under  ft  plea  of 
tender  before  action  brought,  the  plaintiff  has  a 
right  to  take  the  money  until  the  defendant  esta- 
blishes a  right  to  a  cross  demand  by  verdict  or 
otherwise,  not  because  tbe  plaintiff  ia  not  entitled, 
but  because  the  defendant  has  eatablished  a  croas 
demand  ;  and  the  Court  will  distribute  the  mon^ 
in  their  possession  in  discharge  of  the  defendant^* 
costs.  The  plaintiff  ha.8  a  right  to  take  tbe  money 
ont  of  Court,  but  if  be  lies  by  and  waits  till  ttw 
defendant  establiahesa  title  to  what  was  previously 
but  a  contingency,  be  loses  that  righL  In  £e 
Grem  v.  Cooke,  (1  Boa.  &  Pol.  3S2,)  cited  in  ar- 
guooent,  Buller,  J.,  says,  **  I  agree,  that  if  tiie 
plaintiff  be  negligent  aiid  do  not  lake  the  money 
out  of  Court  until  after  a  verdict  be  passed  for  tlit 
defendant,  that  tbo  Court  will  lay  hM  of  it  to  aa- 
oure  tbediefendant^a  costst  snd  if  it  could  bo  shewn 
that  the  plaintiff  was  now  In  that  situation,  the 
Court  would  not  let  him  take  out  the  money  with- 
out doing  justice  to  the  defendanU*  Cox  v.  Ro- 
bineon,  (Str.  1027,)  and  tbe  other  autlioriUee  were 
cited  in  that  ease,  and  the  delil>erate  opinion  oi 
that  learned  judge  was,  that  the  Court  would  not 
do  justice  by  ordering  the  money  to  be  paid  to  the 
plaintiff,  while  the  defendant  had  ahewn  an  un- 
doubted title  to  a  croes  demand.  We  have  been 
chafed  with  importing  equitable  prinmples  into 
our  legal  deoisions.  Judge  Buller  is  not  liable  to 
a  efaailar  diargo ;  he  decided  on  tfae  plainest  prii^ 
dples  of  juftioa  and  the  atrictesi  prifHdples  of  biw. 
I  hold  this  view  with  great  deference  to  tiie  con- 
trail opinion  of  my  Lord  Chief  Baron. 

RiOKABDS,  B^  ooneumd. 


GaasH  V.  Blaxb. 

Pteading^Venue~~0^  ^«>*'  ^        ^     1^  ^^J 
In  on  action  againet  the  Sheriff  of  the  county  of 
Gatwayfora  fitte  return,  the  wenue  being  latd 
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in  th^county  of  fVickhm — HM,  on  general  de- 
murrer, Aat  tiu  datUreUiw  wa$  eujicimt  for 
.  that  Hage  of  tke  tw,  at  non  oooBtat,  Smi  that  the 
Shen^  might  hawe  made  hU  return  in  the  county 

ofmdclouK 

The  aetioD  wu  bronght  against  th«  Sheriff  the 
couDty  of  Gatwaj,  for  a  AIm  retarn  to  a  «rit  of 
fieri  Jadeu.  The  declaration  contained  two  counts. 
The  venue  was  laid  in  the  county  of  Wicklow. 
General  demarrer,  on  the  ground  that  from  the 
facts'appearing  upon  the  face  of  the  declaration, 
the  venae  shotud  have  been  laid  in  the  county  of 
the  dty  of  Dublioi  or,  at     events,  in  Galway. 

Jfr.  Frmnm  Meaj^ker  for  demurrer.  By  the 
10  Car.  1,  ieM>  if  cap.  16,*  in  all  actiou  against 


*  "  For  aaso  la  plswifaig  igdest  nuuiy  eansalens  and 

eont«Dttoai  ndts  wUeh  hav*  Iimd  and  dajriy  ar«  eoanimovd 
wad  pros«ented  igsiust  ihfrilhs,  jwtlcw  of  poeoc,  nuion, 
or  twyUflfiH  of  dMM  sod  towne*  corporate,  bud-borrotight, 
portr«TM.  oooitaUM,  ovcriMrt  of  the  poors,  ttUunf-mm, 
collector!  of  tubiidiee  and  flfteenee,  and  churcb'irardeQs 
and  otber  officer*,  who  for  due  cseeotlon  of  their  offices 
hare  been  troaUed  and  nnleited,  and  stUl  are  Ukd;  to  be 
troobUd  BDd  molested,  by  evU-diepoeed,  ooateotkmi  per. 
■ODS,  to  tlisir  great  cbws*  diaeooiaiMMDt  la  dotaiff 
their  oflloesi  be  It  tberafiira  anaeted  bj  oar  Borsrdga  Lord 
tbs  Kiaff'a  Majesty,  and  bj  tlw  Lords  si^toal  and  tMnporal, 
and  the  Commoos,  in  this  Parliament  assembled,  and  by 
the  aaUioritf  (rf  the  ssns,  that  If  any  action,  bill,  plaint,  or 
edit  upon  Uie  ease  of  treepaiae,  battery,  or  falee  Impriton- 
ment  eball  bo  brooght  after  tlie  end  of  thla  preaeot  seerion 
of  Parliament  ag^nat  any  tberiA,  Jwtioe  of  peace,  nu^or, 
or  bayliffe  of  aiiy  dty  or  towoe  oorpormte,  lMd>boroagh, 
portrevea,  oooatable,  tithlnR-inaii,  ovenecr  of  the  poorc, 
eoHeetor  of  siibeldloa  or  fifteeiia,  ohnreh-wardan,  or  any 
ether  oflkwr  or  oflcws,  szeeuting  Ma  or  thdr  office  or 
oSess,  and  th^  deputies  or  any  of  thoai.  or  any  other 
wUeb  tai  their  ayde  or  sHlatanoe,  or  by  their  command, 
nent,  ihall  doe  anything  touching  or  coaoerBlng  their  ottoe 
or  oftees,  for  or  concendng  any  matter,  cauM,  or  thing  by 
them  or  any  of  them  done  by  rirtue  or  reuon  of  their  or 
any  of  their  office  or  oAoea,  tl»t  the  taii  action,  bill,  plaint, 
or  niit  ehall  be  laid  within  the  ooonly  where  the  trespaea 
or  feet  shall  be  done  and  oonmHted,  and  not  daewhere. 
And  that  It  shall  be  lawfUl  to  and  tat  all  and  every  pereoa 
osA psrsoDS  aforosaid  to  plead  thereanto  tbegeaaral  Issoe, 
thst  ha  or  tbsy  are  not  guilty,  andto  giTesnafaepetdal  mat- 
tet  lo  evidence  to  the  Jury  which  shall  try  the  same,  which 
qjsdall  BMttsr  bdng  i^eaded,  had  been  a  good  lufficient 
matter  la  law  to  have  Aechargod  the  lald  defandant  or  de* 
fBBdantS'Of  the  trospaase  or  other  matter  laid  to  Us  or  their 
dMrge^  aad  that  If  upon  tryaJI  of  any  tneh  aetlon.  Mil, 
pWnte^  or  sntte^  the  plalntlft  or  plalntlffiH  thereon  ahall 
Bot  prove  to  the  Jury  which  ehall  try  the  aama,  that  (he 
trespsase,  battery,  Impriaonment,  or  other  fact  or  cause  of 
hit.  Iter,  or  their  such  action,  I>ill,  ^ainte,  or  euite,  was  or 
were  bad,  made,  committed,  or  done  withig  the  county 
wberrfn  sadi  aetioD,  biU.  pWnte,  or  saltosbdlbolaM,tbat 
tbea  In  every  sadi  ease  ths  J/arj  wUeh  ahaU  try  the  smae 
shall  And  that  the  defeodaot  aad  dsfeadanto  la  every  laoh 
setion,  bill,  pUnta,  or  aoHs.  aot  gnllty,  wltboat  haviBg  any 


sheriA  for  or  concerning  anj  nutter  done  fa* 
of  Uieir  office^  the  venue  ^all  be  uid  in  UwecnT 
where  the  tfcepaas  or  fact  wu  done  or  ewmniti J 
In  the  cu9eiG>Ui^r.SiMgUt>m,{^k^ 
251.)  where  an  action  wu  brought  newMZ 
Sheriff  of  Bfeath.  for  an  escape  iTiMa^ltw^ 
the  venue  waa  held  to  have  ban  iaproMrkTj 
in  the  city  of  Doblin.  The  venw  hew  onrttto 
have  been  dther  in  Galway,  under  tW  eniu> 
law  mle  that  a  plaintiff  may  bring  bis  Kttdo  *hen 
any  material  fact  occurred,  or  noder  llw  Matnte  ii 
Dublin,  where  the  return  is  filed ;  sad  tUi  iiiB 
that  Hennet^  v.  Sifnge,  (lU  Ir.  L  \u\ 
decides.  ' 

Mr.  C  Coatee  and  Mr.  J,  S.  0'C4^  eon- 
tra. — The  olgection  here  if  any,  bai  bfci 
prematurely.   In  the  caae  of  wMu  v.  WA» 

(1  Wil.836,)itwaBbeldthatanselieQigri>athl 
sheriff  for  a  false  return  ia  traariloiy,  tbcWMr 
make  and  deliver  bia  ret  tun  any  wbcK^ 
which  ia  false  ODivwaally  ao.  Ths  mnm  k 
the  dedaratioo  ia,  •*  That  at  the  retomcribdiij 
last  mentioned  writ,  to  wit  on  the  4rd  dtj  if  N^. 
venber,  1948,  to  wit,  in  the  eoaUy  of  WidW 
aforesaid,  the  defendant  falssly  an  Mfch 
returoed  to  the  aaid  baroni,  Ac,  that  the  nid,  U 
had  not,  ftc*  The  demurrer  admits  the  fioiB 
pleaded,  and  a  return  in  WiiUow  by  tbe  tbtrtf  sf 
Galway  would  have  been  good.  [Cooiad  ilu 
relied  on  Heiier  v.  Hundred  efBttAerA,  (Cn 
Car.  211)  i  Carter  3f  Croift  mm,  (Godbolr,33) 
Benneen  v.  Senge,  (10  I.  L.  Rep.  184) ;  Bigrm 
V.  Smith,  (I  Hud.&  B.  4«9);  Bh^.TMrL 
(Batty,  476.)] 

Psm  CtnuAM. — The  objection  to  tUi  drdui. 
Uon  cannot  be  sustained  on  demurrer.  Vntat 
in  Wilson  ia  express  on  tliis,  that  tbs  Anif  n^ 
mske  his  return  in  any  county  be  |dsBM,  udOa 
case  ia  maintained  aod  approved  of  in  Brnmev 
Synge,  (10 1.  L.  Rep  185.)  W«  sIhH  tbniiR 
overrule  the  draiarrer,  giving  the  ddeadsat  libe^ 
to  plead,  and  the  pbintiff  to  aasBd  bii  Mn> 
tion. 

i^iaiiimr  owmU 


regard  or  reapeet  to  any  evUUnoe  ghes  by  tb*  pUntift  ■ 
pIdntifllH  therein  tonehli^  tbe  treapSH^  bettMy,  iB|n» 
neot,  or  other  caass  for  whidi  the  HUDesetlaa,U,rUM, 
or  suite  ie  or  riiall  be  brought  i  and  If  IbenrCet  iMfu 
with  the  deftndaot  or  deftadsnU  ia  any  nch  actlai,  ^ 
plaiDte,  or  suite,  or  tho  plaintiffB  or  lUedfes  thafa 
become  nooaolte,  or  suffinr  any  <UK0OtiBiaBM  tbwfrf  d« 
In  every  sach  caae  the  defendant  or  dafenduti  thtU  kin 
bis  or  their  doable  coots,  which  he  or  they  titiU  hin  h»- 
taynod  by  reason  of  th^  wrongftil  vetatioB  ia  diAm «( 
the  said  action  or  eoit,  for  wMeh  the  said  diAatei «  *• 
fendaMs  Shalt  havs  Uts  remsdy  as  la  olhw  wmekn 
oosta  by  the  hiws  efiUs  rvlai  sreglvcBtoiMMMi. 
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COURT  OF  CHANCERY. 

m  »  LoBD  Limbrick;  Lokd  Limkrick  v. 
Homs^^ak  I7tk  ^        Junt  19th, 
obit  Bond — Incmnbrxmc*  ly  lUtnainder-mM. 

id  keran  ai  prie*»  above  thtir  r»al  valut  to 
foutg  nan*  entiUed  to  a  remaimter  in  iaH  «r- 
AmI  on  Jm  /aAer'a  life  ntato.  G.  gaoo  U' 
H^fbrA*  amtnMtofthotepriet»byj'w^;m»nt. 
I  a  bill  fSUd  hy  aptrton  ebtmuy  tkroi^ 
judgwuiUt  iwrw  ordtrtd  to  ^ami at  aaacuri^ 
]g  Jor  tko  roof  vahu  of  d«  A^mtt  aiOujMgh  %t 
ptartdtktUAo  talehadttotheon  mergfy eotour- 
't  or  for  thepurpoaa  t^ntUing  montjf* 

m»  came  before  the  Court  on  pleadings  and 
%,  Tbe  original  bill  in  theae  causes  was  an 
1UJ  creditor  biUi  61ed  by  R.  J.  Hunter  against 
Umeric^  and  othen^  stating  a  judgment  of 
Mr  1812,  to  aeeure  payment  of  the  sum  of 
8  10k,  Irish,  obtained  by  R.  Hnnter.  the 
r  of  R.  J>  Hunter,  against  Lord  Gloitworth, 
hther  of  Lwd  Limmok,  and  afiwwards  as- 
4  to  R.  J.  HiiDter  by  his  fatho*,  and  praying 
anal  aeeoanta  and  renrf  on  foot  of  it. 
Ik  cross  bill  waa  filed  by  Lord  Umeriok  apdnat 
Kt  J.  Banter  and  Robert  Hunter,  to  be  reUered 
tbis  judgment,  as  being  given  by  Lord  Glent- 
b  when  tenant  in  tail  in  expectancy,  for  inade- 
aowittderation.  It  appeared  that  Edmund  Hen- 
its  Earl  of  Limerick,  was  in  1 608  tenant  for  life, 
icnaiDder  to  his  first  and  other  sons  in  tail.  In 
xnt  1810,  Lord  Glentworth,  bis  eldest  son,  and 
ar  of  the  plaintifi^  attained  his  age,  and  was  till 
r«sr  1815  wholly  dependant  on  his  father  for  thft 

■  of  support  Immediately  after  attaiuing  his 
Lord  Glentworth  married,  thereby  modi  dis- 
liag  his  &Uiar,  who  only  allowed  him  aboat 
)  per  anonm  till  1815. 

obert  Hunter  was  proprietor  and  pablidier  of 
^  Radng  Calendar,  and  a  man  of  ezpari- 
in"tnrf  nutters." 

JaiMk  161S,  Hunter  bad  three  mares  and  a 
ftr  sale,  all  of  which  animals  tbe  bill  alleged 
)  of  Terr  liule  value.  Tbe  bill  also  alleged, 
Lord  Gluitworth  was  a  person  of  improviaent 
tttrsTtgaot  habits,  and  easily  imposed  upon. 
M  alleged,  that  Hunter,  aware  of  Lord  Glent- 
Vt  tubits  and  character,  and  of  bis  oonsider- 
npectsDcies,  formed  a  design  of  selling  theee 

■  at  so  extravagant  price.  It  appeared  that, 
'■omen^odation.  Lord  Glentworth  purchased 
Jtree  mares  and  the  Ally  for  £2502  IDs.,  and 
•yment  of  that  sum  gave  to  Hunter  his  bond 
vtrraot  of  attorney,  dated  tbe  20th  of  June, 
t  tD  the  penal  sum  of  £5005,  oonditioaed  for 
fajnent  of  £2502  lOa,  on  tbe  day  of  the  death 
« father,  with  interest  in  the  meantime.  On 
*•»  entered  the  judgment  on  whidi  the  original 
vufninded.  These  horses  formed  the  only 
awration  (or  tbe  bond  and  warrant,  and  it  ap- 

the  evidence  that  their  value  was  very 
*  bebw  the  price  charged  for  them. 
1  *  aettlement  of  tbe  lOtb  of  December,  1814, 
vvre  re-settted,  the  new  settlement 
ma  provitioa  for  tbe  payment  of  certain 
f*'Md  oebti  of  Lord  Glentworth,  amongst 


which,  however,  this  debt  was  not  mentioned.  The 
plaintiff  claimed  under  this  settlement.  Lord  Glent- 
worth died  in  the  life  time  of  his  fiither. 

In  1820^  and  snbsequently  in  1826,  Lord  Glent- 
worth and  Mr.  Hunter  entered  into  certain  arrange- 
HMUts^  which  the  pUdntlff  In  the  eross  oause  relied 
on  w  a  merger  of  the  judgment,  and  the  defendant 
as  a  confirmation  of  ft.  But  the  Lord  Chancellw 
was  of  opinion  that  they  had  no  such  operation. 

The  bill  chained  fraud,  and  that  tbe  horses  sold 
were  unsound,  but  the  evidence  on  this  pert  of  tbe 
oase  was  not  satisfactory,  and  the  Lord  Chan- 
cellor's judgment  did  not  turn  upon  it  f 

Tbe  answer  of  Hunter  in^ed  that  the  horses 
were  sold  at  a  fair  price,  considering  the  mode  of 
payment  and  denied  fraud. 

Mr.  BrtwtteTt  Q.C^  (with  him  Mr.  F.  FitM- 
gtrald  and  Mr.  BtrhHejft)  for  Hunter. — Inade- 
quacy of  value,  where  there  is  no  firaud,  is  not  a 
ground  for  sMting  aside  a  sale,  even  to  an  ei- 
pectant  heir.  All  the  oases  whero  «(peotant  hdrs 
have  received  relief^  were  sales  of  thdr  estate, 
loans  of  nmiCT  to  them,  or  sales  of  goods  for  the 
parpose  of  their  raising  mon^.  Lampligk  v. 
ifmiah  (2  Verm.  77  Whitty  v.Price^lh. ;)  Bnoko 
V.  Gatty,  (2  Atk.  34  j)  Gwyrme  v.  Baaton,  (1  B.C. 
C  1 ;)  CoUm  v.  Trteothidt,  (9  Ves.  234|)  Batmtg 
V.  B«akn\  (2  Ch.  Ca.  137  0  King  v.  Havdet, 
M.  &  K.  436,  S.  a  3  a.  &  Fin.  218;)  PotU  v. 
Curtity  (Young,  543 ;)  Tryt  v.  Aldhorongk,  (Wast 
P.  C.  248  0  ^ott  V.  iWor,  (1  HoU.  458.) 

Mr.R.  W.  Green,  Q.C.(with  himlfr.  Ckrittian, 
Q.C^  and  Jfr.  Jeffbt4t^  contra,  contended  that  this 
came  within  the  general  principle  and  fated  Gow^ 
land  V.  Do  Faria»  (17  Ves.  20 1)  Evana  v.  Cheo- 
tfure,  (Belt  Sop.  Ve.  317 ;)  Cheaterjield  v.  Jane- 
ten,  (1  Atk.  301,  S.C.  2  Ve.  144;)  Davitv.MoH- 
borought  (2  Swans,  108 ;)  Twittleton  v.  Gri^, 
(1  P.lVnw.  810;)  Sem^  v.  PUt,  (2  Vem.  130 
bf^v.  Gibbomt,  (8P.  W.S92;)  Shotlty  r,  AiuA. 
(8  Hadd.  235 1)  Poacodu  v.  Eoant,  (16  Ves.  513;) 
Ktndal  v.  Btdctt,  (2  R.&  M.  90 ;)  Bavgh  v.Price, 
(1  Wils.  820 ;)  Dean  v.  Jaton,  (Finch,  439.) 

Mr.Berk^^. — There  wu  no  ftai^  nor  any 
thing  fVom  which  fraud  could  be  implied  in  the 
transaction.  It  was  a  bona Jlde  sale.  A  completed 
sale  of  this  sort  has  never  been  set  aside  where 
fraud  was  not  involved.  Barney  v.  Btake,  (2  Ch. 
Ca.  137;)  Prteman  v.  Bithcpt  (Barnard,  15;) 
Barker  v.  Vantommer,  (1  B.  C.  C.  149:)  King  v. 
HanUet,  (2  H.  &  K.  436,  Story  £q.  Ju.  274;) 
BUnnerhattett  v.  D»y.  (2  Ba.  &  Be.  104;)  Rocht 
V.  O'Brien,  (I  Ba.  &  Bea.  336;)  Moth  v.  Attr 
wood,  (5  Ves.  845;)  HiU  v.  CaiUoveli,  (1  Ves. 
122  0  Scott  V.  Dunbar,  (6  MoU.  458.) 

i^.  CArtftwn,  Q.Cfor  the  defendant. — Tbe  po- 
rition  of  an  expectant  heir  dealing  with  his  expec- 
tancies, is  almost  like  that  of  infancy.  Forncs's 
cote,  (2  Fieem.  63 ;)  Gttynne  v.  Beaton,  (1  B.  C.C. 
1);  Edwardt  v.  Awant,  (2  ColL  100.)  The  case 
need  not  reat  on  firaud.  Bin^tman  v.  Smdth,  (3 
Russ.  433 ;)  Be^^  v.  Donegal,  (3  Dow.  151 ;) 
Mate  V.  Royal,  (12  Vea.  355.> 

Mr.  F.  Fitzgerald,  Q.C,  in  reply,  relied  on  Asr- 
ker  V.  Vamommt,  King  v.  Bamlel.  ^Lord  Chan* 
cethr^ln  King  v.  Bandet,  it  does  not  ap|iear 
that  the  goods  were  sold  above  their  value ;  lliey 
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were  nld  et  ordimry  ^op  prices.  This  b  not  ft 
coninon  pott  obit  cue  t  the  security  is  for  ebsolate 
paymmit,  wUh  ioterest  in  the  meantinie.  Ifthls 
bftd  been  a  sum  of  moDey  equal  to  the  value  of  the 
horses,  and  such  a  security  given,  it  could  not 
stand  one  moment.]  Cnttter^ld  v.  Janttm, 
Thfe  trade  of  home'dealing  is  so  hazardous,  that 
the  dealer  is  entitled  to  extraordinary  profits. 

LoBD  CHAHCKLLOB^This  caso  has  been  heard 
at  greet  length.  If  the  Court  err,  it  will  not  be 
for  want  of  argnmrat.  Some  parts  of  it  require 
-fbrther  consideration }  bnt  I  shall  state  my  present 
view,  so  far  as  the  case  proceeds,  on  the  ground  that 
by  the  arrangementoflSSl  this  judgment  was  satis- 
fied* loannotacoedetotheargumentof  Lord  Lime- 
rick's counsel,  so  far  as  it  rdatea  to  that  arrange- 
menb  I  think  Uie  jodgmrat  was  not  afiteted,  but 
I  do  not  Uilnh  it  opemtedas  ft  eonftmatlon.  What^ 
enir  was  the  porition  of  Lord  Glenlwofth  in  1812, 
when  he  entered  into  this  aecority,  that  remeined 
till  the  latest  period  of  his  life.  The  arrangement  of 
1814  failed  to  rescue  him  firom  liis  embarrassments, 
for  net  long  afterwards  he  was  thrown  into  prison. 
He  seems  in  1620,  and  till  the  end  of  his  life,  to 
have  been  in  the  same  position,  and  on  the  whole 
I  do  not  think  the  transactions  of  1820  and  1824 
can  operate  aa  a  confirmation.  This  is  not  a  pott 
obit  bond ;  it  is  not  like  one ;  it  is  in  form  like  a 
eommon  money  bond,  the  term  of  redemption  not 
being  measurcMd  by  years,  but  by  the  life  of  Lord 
Limerick,  with  ioterest  in  the  meantime.  The 
question  is,  is  the  bond  to  stand  for  the  sum 
agreed  on,  or  for  the  real  value  of  the  horses  ?  If 
it  had  been  the  case  (tf  a  promissory  note,  (pven 
under  the  same  circumstances  and  for  the  same 
flon^leration  as  this  bond,  few  juries  would  give  a 
verdiot  for  more  than  a  fair  valoe  for  the  horses. 
Am  I,  then,  to  take  the  price  agreed  on  as  the 
fionsideration,  or  can  I  go  behina  the  bond  to  dis- 
oover  the  true  value  ? 

June  \9th. — hota>  Chascbllob. — The  original 
bill  in  these  causes  was  filed  to  raise  the  amount  of 
a  judgment  for  £5005-  Lord  Limerick  has  filed  a 
cross  bill,  the  prayer  of  which  is,  «  That  it  may  be 
declared  that  the  said  judgment  was  only  a  security 
for  the  true  and  actual  value  of  the  said  mares  and 
filly,  and  that  the  said  judgmmt  has  been  satisfied, 
and  that  nothing  now  remains  due  tliereun,  and 
Uiat  the  said  R.  J.  Hunter  may  be  ordered  to  cause 
•Btisfaotion  to  be  entered  on  tbe  said  judgment,  or 
otherwise,  if  necessary,  that  the  fair  and  reason- 
able value  of  the  said  mares  and  filly,  at  the  time 
of  the  said  sale  thereof  to  the  said  late  Lord  Vis- 
oount  Glffltworth,  and  that  what,  if  anything,  ia 
now  justly  due  and  owing  on  tbe  said  judgment  in 
reqwct  thereof,  may  be  aac«tained  under  the  de- 
cree of  this  honourable  Court  i*'  and  for  conse- 
quential dire^ons  and  general  relief.  The  facts 
of  the  case  are  not  many.  Lord  Glentworth  ap- 
pears to  have  attained  his  age  in  1810 ;  ttie  precise 
time  is  not  given ;  but  he  appears  to  have  been  a 
person  of  extravagant  habits,  finally  reducing  him- 
self to  embarrassment,  and  at  last  becoming  a 
•prisoner  for  debt.  The  plaintiff  in  the  original  bill 
is  the  son  of  Mr.  Hunter,  who  in  1812  published 
the  Raciog  Calendar,  and  was  a  dealer  in  racing 


horses.   In  the  eress  biH  it  is  charged,  thu  Mr 
Hunter,  having  hones  which  ve  there  repreiemed 
as  bdnff  worthless,  formed  the  de^  of  leiw 
them  to  Lord  Glentworth  at  eiorhitsiit  prico,  n,? 
able  at  the  death  of  his  fsther,  Lord  Lim^ 
with  a  provision  for  the  payment  of  intereitiMe 
meantime.    The  allegation  in  the     if,  tbtlcfd 
Glentworth,  having  just  attained  bb  agf,  MnbiHcd 
in  the  purchase  of  these  hones,  lad  thii  W  vm 
imposed  on  by  Mr.  Hunter,  that  the  bonei  ten 
not  worth  the  money  for  which  cr^tvasnm 
and  that,  on  the  whole,  the  tranuctioo  eunot 
stand.    No  question  was  made  on  tbe  nienl 
principle  as  to  a  person  in  hori  Glcafanmao. 
dition.    He  was  in  the  position  of  m  opectiBt 
heir,  which  from  an  early  period  hsi  bm  btU  lo 
give  a  right  to  the  protection  of  tbii  Coot  itm 
his  own  extravagant  dealings,  wbetber  in  pinii| 
with  or  giving  security  on  proper^  h  nauiste, 
for  inadequate  consideratiott.  ThedselrkieMihu 
subject  is  spread  over  msny  cases,  tlmmib  vM 
I  need  not  now  travel.   The  priociple  ii  MtA  ia 
Peacock  v.  f  vans,  (16  Ves.  518,)  i^ere  Sr  Wfl- 
liam  Grant  says,  **  Though  inadequacyofeoBadtr 
ation  between  persons  who  stand  upon  t  prmseif 
equal  footing  is  in  this  Court  of  do  lecosnt,  n\m 
from  ltd  grossness  it  is  of  itself  erideiwe  of  fttni 
yet,  under  the  circumstances  in  vhidi  Ermiioiil, 
anything  that  can  be  snbstantisllj  cooridenia 
Inadequa^  is  a  ground  for  setting  snde  cm- 
tract.''    Gotidand  v.  Ih  Farioy  (17  Vci.  SO,)aii. 
blishes  this,  that  where  it  lies  on  tbe  perm  ddl. 
with  an  expectant  heir  to  shew  that  he  Wpwi 
fair  price.  In  Aldbonmgk  v.  Tryt,  (1  V«  $. 
Cor.  298,)  the  Lord  Chancellor,  spe^  tt  riat 
ease,  says — "  There  are  two  propoiiiioaii  m 
which  was  established,  and  the  other  is^paiid  to 
be  establbhed,  in  that  case.   The  one  nid  to  be 
established  was,  that  in  a  tranuction  with  u  a- 
pectant  heir,  it  was  necessary  for  the  part;  tduE{ 
the  benefit  of  thst  transaction  to  show  tluthegnt 
a  fair  price and  lower  down  in  the  nme  pag^ 
"  Of  the  policy  of  that  rule  it  is  not  my  purpOKto 
say  anything.   That  rule  has  been  eitsbl^  in 
the  case  of  Gotoland  v.  De  Faria,  and  hu  ben 
recognized  since."    In  one  partoftbediicunoDta 
this  case,  it  was  contended  that  a  tftattl  poutko 
was  filled  by  Mr.  Hunter  with  r^wct  to  Lord 
Glentworth,  which  disqualified  bim  from  haTif 
dealings  of  this  sort  with  him;  but  DodaDgof 
kind  was  sa^ested  by  the  cross  bill,  and  1  do  n 
think  this  case  need  rest  on  tbe  poritkn  lUied  It 
Hunter.   The  prindple  which  I  mnit  sppi;  to  thii 
case  is  that  which  I  have  mentioned,  if  iiippljto 
transactions  like  this,  which  is  nota  sdssfijWt 
of  tbe  inheritance,  and  which  is  not  i  loia  of 
money,  nor  of  goods  to  be  converted  into  wutj. 
It  was  contended  that  a  mere  sale  of  goodi  m  set 
within  the  principle,  and  that  therefore  thepiiiniif 
in  the  cross  bill  is  not  entitled  to  any  relief.  The 
cases  relating  to  loans  of  raooev  are  qoict  piso^ 
and  if  I  were  to  consider  the  vsloe  <^  tbe  uitntli 
HB  so  much   money,  this  case  would  bt  dor. 
VTaller  v.  Dalt,  (1  Dick.  9,  I  Ch.  Cs.  7(1)  Tb* 
facts  in  King  v.  Bamkt  were  sufficient  to  free  Mi. 
Hamlet,  on  the  ground  that  Mr.  Khf**  t*ti»r. 
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Lord  Lorton,  was  aware  of  the  dealing.  That 
Rase  went  much  od  the  doctrine  of  the  protectiuo 
given  to  young  members  of  a  family  dealing  be- 
hind the  back  of  their  parents,  and  the  transaction 
vas  upheld  for  that  reason,  and  because  the  goods 
were  sold  in  the  course  of  liusiness,  at  regular  shop 
prices*   There  was  there  nothing  to  warrant  inter- 
ference, the  Court  going  on  those  principles,  the 
father  being  a  party,  and  no  extravagant  price 
charged.  There  are  other  cases  where  tne  dealing 
was  in  reality  for  a  loan  of  monqr,  coloured  by  an 
trrtngement  for  the  sale  of  goow.   But  the  qoee* 
tion  here  ii^  whether  the  doctrine  appUea  to  a  case 
like  this,  conceding  that  an  eztrat-agant  value  was 
put  on  the  animals,  and  a  security  tuen  for  H.  It 
was  oooteaded  that  it  was  justifiable  that  a  aeourity 
Aould  be  taken  for  them  at  four  times  the  value 
of  the  animal^  considering  the  time  the  vendor 
VIS  to  lie  out  of  hia  money,  and  the  risk  which  he 
V8S  to  run ;  and  without  doubt,  if  the  parties 
Uood  on  equal  footing,  it  is  not  to  be  said  that  the 
TCDdor  might  not  put  a  higher  price  on  his  goods 
for  those  reasons.  But  the  question  arises,  whether 
behind  thai  there  is  not  a  principle  u  hich  will  pro- 
tect persons  in  the  position  of  Lord  Glentworth ! 
igaiost  circumstances  tike  those.    It  is  necessary 
to  look  at  some  of  the  early  cases,  to  see  whether 
tbey  do  not  reach  the  circumstances  of  this  case. 
The  first  to  which  I  shall  refer  is,  Cole  v.  Gibbons, 
(2  P.  W.294.)  where  Lord  Talbot  said,  «That' 
the  policy  of  the  nation  was  to  prevent  what  was  a  ' 
growing  mischief  in  ancient  families,  that  of  seduc- 
ing an  bw  apparent  from  a  dependence  ujion  bis  ' 
soGestOTi  who  probably  would  have  supported  him, 
and  by  feediBg  his  extravagancies,  tempting  him 
In  bis  Athev's  lifetime  to  sell  the  revernon  «  that  i 
nttte  whieh  was  settled  upon  him,  forasmuch  as ' 
tfaii  tended  to  the  maoifest  ruin  of  families,  there-  ' 
fore  the  policy  of  the  nation  thought  fit,  though  it ' 
It  fint  prevailed  with  some  difficulty,  to  put  a  stop  | 
to  M  mischievous  a  practice^  by  setting  aside  all 
these  bairns  with  young  heirs  for  reversions." 
There  the  doctrine  is  applied  to  sales,  as  it  is  in 
T»i$U€ton  v.  Gri^hy  (1  P.  W.  310,)  where  Uie 
Lord  Ciianoellor  said  **  he  saw  no  inconvenience  in 
the  objection,  that  at  this  rate  an  heir  without  dif- 
ficulty could  not  sell  a  reversion ;  this  miglit  force 
him  to  go  home  and  submit  to  his  father,  or  to 
bite  ou  the  bridle.**    SkeUy  v.  AiuA,  (3  Mad.  232.) 
The  Vice-Chanoellor  says,  that  in  moro  modern 
tirni  it  has  been  cou^derud  **  that  it  was  a  fit  rule 
of  policty,  to  impoee  upon  all  who  dealt  with  ex- 
pectant bnrs  and  reversionera  the  onus  of  proving 
thai  they  had  paid  a  fair  price,  and  otherwise  to 
nido  their  bargains,  and  compel  a  re-conveyance 
of  the  property  purchased."  With  regard  to  fraud, 
mucli  of  the  ease  is  founded  on  the  alleged  fraudu- 
lent design  on  the  part  of  Hunter,  but  mixed  with 
it  is  the  question  of  extravagant  price,  and  as  the 
rule  is  stated  in  Bawes  v.  Heaps,  (3  V.  &  B.  117,) 
"  Mere  absence  of  fraud  does  not  necesiiarily  de- 
dde  the  validity  of  the  transaction."    In  I  iitory 
Eq.  Ju.,  sec  348,  it  is  stated  that  "  contracts  of  a 
Bsture  nearly  reaembling  pott  obit  bonds  have  in 
'  the  cases  of  young  and  inexperienced  heira  been 
often  relieved  against  upon    similar  principles. 
Thus,  where  tradesmen  and  others  have  buld  goods 


to  such  persons  at  extravagant  prices,  and  under 
circumstances  demonstrating  imposition  or  undue 
advantage,  or  an  intention  to  connive  at  secret  ex- 
travagance and  profuse  expenditure,  unknown  to 
their  parents  or  other  ancestors ;  Courts  of  Equity 
have  reduced  the  securities  and  cut  down  the 
claims  to  their  reasonable  and  just  amount."  Now, 
with  regard  to  the  doctrine  of  King  v.  ffamltt,  I 
think  this  transaction  was  not  known  to  Lord  Li- 
merick i  it  is  not  alleged  that  it  was,  and  it  seema 
even  to  have  been  concealed  from  him,  for  when  a 
family  aettlement  made  provision  for  the  debts  of 
Lord  Glentworth,  there  was  no  mention  made  of 
this  debt  In  ao  far,  therefore^  as  this  case  resta 
on  the  general  doctrine,  there  is  that  distinction 
between  these  cases.  SiU  v.  Priet,  (1  Vesu  467;) 
Berny  v.  Pitt,  (3  Vet.  157,)  an  common  eases 
of  post  obits.  As  to  the  parties  who  sedt  this  reliefi 
they  are  entitled  to  it  if  Lord  Glentworth  himself 
could  have  had  it :  that  is  established  in  Evans  v. 
Chesshire,  (BleU  sup.  317 ;)  Motony  v.  LestrangSf 
(Beat.  406.)  Barknr  v.  Vansommery  (1  B.  C.  C. 
149,)  was  a  case  of  goods  sold  to  be  tamed  into 
money,  and  therefore  does  not  apply  to  the  present 
case ;  but  the  Lord  Chancellor  says — "  It  is  aigued 
by  one  gentleman  that  this  was  a  mere  sale ;  that 
therefore  the  Court  cannot  look  into  it.  I  allow, 
that  if  it  was  in  the  common  course  of  trade,  it 
would  be  so.  That  was  the  reason  ujwii  which 
the  Conrt  of  Exchequer  refused  relief  in  the  Duke 
of  Lancaster's  case."  in  Gwi/nne  v.  Bmton, 
(IB.  C.  C.  9,)  it  is  laid  down,  that  "the  heir 
of  a  family  dealing  for  an  expectant^  shall  be 
distinguiriied  from  ordinary  cases,  and  an  uncon- 
scionable bargain  made  with  him  aliaU  not  only  bo 
looked  upon  as  oppressive  in  -the  particular  in> 
stance,  and  therefore  avoided,  but  as  pernicious  in 
principle,  and  therefore  repressed.  This  must  be 
taken  to  be  the  established  principle.  But  it  is 
objected  that  here  the  son  had  no  allowance.  That 
circumstance  occurred  in  many  of  the  cases.  Nutt 
v.  ffiU  had  everything  in  its  favour;  tlie  father 
was  corrupt,  it  was  clear  of  fraud,  save  such  as 
arises  from*  inequality  only.  In  Bamatditton  v. 
Lingoodt  (2  Atk.  133.)  and  Ckestsrjield  v.  Jans- 
settf  Lord  Hardwicke  treated  inequality  as  a  mark 
of  fraud.  Curwyn  v.  MUnvr  was  perfectly  free 
from  fraud  ;  it  was  XdOU  tu  pay  £1000  on  the  de- 
cease of  either  of  the  parents  ;  he  paid  the  money, 
and  afterwards  brought  hia  bill,  and  was  relieved 
on  the  same  ground  with  the  relief  against  mar- 
riage brokage  bonds.  In  those  cases,  iraud  is  nut 
the  ground  of  relief;  it  is  the  example  end  perni- 
cious consequences."  Brooks  v.  QoUg,  (2  Atk. 
34,)  may  be  distinguished  from  this  case,  for  then 
the  goods  were  advanced  tu  an  infant,  who  gave  a 
promissory  note  for  the  amount,  immediately  on 
coming  of  age  ;  but  there  Lord  Hardwicke  saye — 
"  The  case  the  nearest  tu  this  ib,  tlie  imposition 
upon  young  heirs  in  tlie  lifeiiiae  of  their  ancestors, 
who,  though  of  full  age  at  the  time  of  the  fraud, 
yet,  if  his  necessities,  extravagancies,  or  the  se- 
verities of  bis  parents  made  him  submit  to  the  im- 
position, this  Court  will  give  relief  merely  to  dis- 
courage attempts  of  this  nature."  There  are,  how- 
ever, some  cases  very  near  the  present  cake.  Two 
are  in  Vernon,  which,  though  not  very  fully  re- 
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ported,  bear  on  the  allied  principle,  that  a  mere 
aale  ia  not  within  the  general  doctrine.  The  first 
la  Lamph^h  v.  Smithy  (2  Vem.  77.)  **  The  plain- 
tiff, with  other  young  heirs,  being  drawn  in  to  bay 
Bto<AiDgs  and  auch  like  goods  at  an  extraTagant 
pric^  and  to  accept  of  aasfgnments  of  bad  secur- 
hiea,  and  jointly  to  enter  into  secaritiea  for  the 
payment  of  tb«  moDics  agreed  on,  the  bill  was  to 
be  Telieved  agalDtt  those.*  Hiere  it  waa  declared 
that  the  plaintiff  should  be  liable  to  ao  mnch  only 
as  came  to  his  own  hands,  and  shonld  not  be  an- 
awerable  for  his  companions,  and  therefore  referred 
it  to  a  Master  to  examine  and  certify  what  of  the 
goods  came  to  the  plaintiff's  own  hands,  and  what 
was  the  real  value  thereof,  and  on  payment  there- 
of, and  on  re-aasigning  «nch  of  the  securities  as 
the  plaintiff  had,  nis  security  was  decreed  to  be 
delivered  up."  Whitl^  v.  Price  is  reported  imme- 
diately after  that  case,  and  is  to  the  same  edfeot 
It  is  stated  that  there  «  the  plaintff  was  likewise  a 
young  heir,  and  had  been  drawn  in  to  boy  rib- 
bands and  braided  wares,  &C.,  at  an  extravagant 
price,  and  the  case  being  the  same  in  eflRBCt  with 
the  ease  immediately  preceding,  had  the  like  lUle.* 
There  la  nothing  in  eithor  of  ueae  cases  to  show 
that  it  was  a  dealing  to  raise  money  under  oidoar 
of  buying  goods;  it  Is  simply  stated  that  the 
plaintiff  was  drawn  In  to  buy  ribband^  kc^  at  ex- 
iravagant  prices.  Fieeman  t.  Bithop,  (Barnard, 
15,)  is  reported  in  a  book  of  little  authority,  but 
the  facta  are  very  fully  reported.  "Freeman, 
being  between  twenty-two  and  twenty*three  years 
of  age,  became  acquainted  with  Bishop,  who  was 
a  jockey,  and  during  the  space  of  a  twelvemonth's 
time,  bought  thirteen  horses  of  Mm.  His  method 
was,  not  to  buy  alwve  one  at  a  time ;  but  he  used 
to  ride  them  hard,  aoon  grew  tired  of  them,  and 
then  re-sold  three  of  tliem  to  the  defendant,  at 
much  lower  prices  than  he  contracted  for.  He 
paid  no  money  down,  but  the  whole  waa  run  upon 
credit,  and  at  the  time  that  a  horae  waa  bought, 
Biahop  frequently  lent  htm  a  little  money  too,  and 
theo  a  note  waa  giren  for  the  price  contracted  for 
the  horse,  uid  for  the  money  at  the  eame  time ; 
but  four  of  these  horses  were  at  hi{^  prices  i  42 
guineaa  was  the  price  of  some  of  them,  and  £40 
the  price  of  others ;  however,  !t  was  sworn  that  the 
horses  were  not  sold  to  him  at  a  higher  price  than 
they  were  rcHlIy  worth,  except  two  of  them,  and 
even  as  to  these,  one  of  them  was  only  sold  at 
about  two  guineaa  above  the  market  price,  and  the 
other  about  £3."  "The  whole  money  at  last 
amounted  to  £900,  and  thereupon  he  consented  to 
mortgage  his  reversion."  "  The  bill  was  brought 
by  Freeman  against  Bishop,  to  be  relieved  against 
this  mortgage,  on  payment  of  what  was  due  on 
account  of  the  horsee,  and  the  money  that  waa  lent 
to  him."  **  The  Lord  Chancellor  waa  tA  oj^nion 
that  the  mortgage  should  only  stand  as  a  aecnrity 
for  what  waa  really  due  on  account  for  the  money 
lent,  and  on  aocoont  of  what  was  due  for  the 
boraes.  To  aaceruio  what  was  due  for  the  horses, 
the  defendant  waa  to  have  liberty  to  bring  his 
^Htvm  nwrutV  ;  and  so  his  Lordship  was  pleased 
to  decree  accordingly.'*  It  is  true,  that  case  is  re- 
ported in  a  book  ui'  little  authority,  and  one  which 
Lord  Mansfield  said  he  would  not^  allow  to  be 


dted,  (2  Burr.  1 1 42 ;)  however,  it  b  abo  noMtMl 
(8  Atk.  S9.)  Now,  there  there  is  a  dearV^ 
sion  of  an  important  proposition  by  Lord  Huri- 
wicke,  who  takes  no  notice  of  aojthiog,  un  Ih^ 
iu  such  a  case  the  Court  will  enter  on  saiaq^gf 
the  real  worth  of  tiie  gooda.  Amy  v.  Asfaf  A 
Ch.  Ca.  IS^)  was  roanifestiy  a  oolomMe  hIc  to 
raise  money,  and  therefore  I  ihdl  not  In  m 
stress  on  it:  but,  eoosideitog the  gswil  prigeipli 
the  portion  of  Lord  Glentworth,  sad  the  tiIhS 
the  goods,  the  Court  would  abandon  a  pnt  of 
duty  if  it  did  not  put  this  transa<Aion  in  the  «ij  of 
inquiry.  Here  is  a  man,  rediless  in  ex^odftw 
wholly  unwarranted  by  faia  then  prspotf,  n'mp 
security  of  a  most  oppreauve  charaeteiHtlrvS 
necessary  snpport,  but  tm  theporpMerfbUnn; 
a  wild  disposition,  without  presoit  atesu,  eaton. 
raged  by  another  party,  who  obtaioBd  tna 
securities  for  £2500,  while  I  cannot  dbeoreractul 
value  of  nrore  than  £500  given  for  tboR  Nctaitiii, 
This  Court  would  give  op  a  valuable  juriaUttie^ 
if  it  refused  to  grant  relirf  under  mhciraB* 
stances.  1  do  not  see  why  it  shodd  abttrin  fros 
rdieving  tiie  plaintiff  here ;  the  ease  b  mdi  Kkt 
thatof  jFVwmmv.  BSafcop.  It  assa^  then,  ibi, 
looking  at  thia  part  of  the  case,  the  pUatfli » 
titled  to  relief,  and  that  the  Coort,  dtWrlif  k- 
f«wce  to  the  Master  or  by  an  ime,  will  ioqnirt 
the  real  value  of  the  animals,  thot^  tint  mi;  be 
difficult  to  determine.  The  pUmtiff  tm  fiiM  ■ 
sustaining  that  part  of  his  eross  Ull  whidi  iDe^ 
that  the  new  aecuritiea  put  an  end  to  hb  ;  bn 
I  think  that  nothing  which  occonrd  eu  ut  u  i 
confirmation  of  it.  Lord  GlentworUi  mm  ill  In 
life  to  have  been  an  expectant  bar,  to  kan  bees 
in  the  same  pecuniary  difficnltiea,  uit^lsw  bm 
many  yeara  a  prisoner  for  debt  £ver]rAio|itlbd 
on  as  a  oonfirmation  of  tbeae  aaenritie^  oeeumi 
while  he  waa  in  prison.  The  dafeodut  mmM 
rely  on  any  dealings  under  those  drcoautsDW  ii 
confinnati<Mi,  aa  it  is  said  lii  MUomf  v. 
(Beatt.4ia,)  "All  acta,  tohavetbesiKtcirHs. 
firmation,  must  bepnrdy  voluntary,  and  done  viih 
the  intent  to  ratify  that  whidi  the  partj  kaonbt 
is  entitled  to  disaffirm.*  In  the  tfaasactbii  hm 
there  ia  nothing  like  andi  conSrmatioB.  VUsa 
the  one  hand,  therefore,  the  plaintiff  has  net  ibm 
that  this  judgment  waa  aatiafied,  on  the  stbtr,  Nr. 
Hunter  has  failed  in  proving  that  it  was  ooafimid 
I  think  it  is  a  caae  for  inquiry,  either  n  tbe  din 
or  before  a  jury,  as  to  the  real  value  of  bcrai; 
and  of  course  I  must  declare  that  the  jn^iM 
can  only  stand  as  aecuriUea  for  the  sa  mmdifc 
Thia  ease  is  distingtushable  firom  Paantk  v.&m, 
for  there  the  original  bill,  which  wis  diniMd, 
waa  to  carry  into  execution  an  incoai^elevntna. 

QUEEN'S  BENCH — Teimiti  To» 
Lnns  Bx  Bdboho  v.  Gabbbtt  inr  Awnn. 

May,  24, 26, 30,  Jm$t  1. 
Bjeelment — Leasing  power-— Gaam  sf  Smmi0 
— Liberty  tocut  ^ far  mU—WyiMii 
eonMidered  watte. 
Ejectment  on  the  title  for  the  landi  of  Dmj- 
harsna,  Derrylusk,  Buiglashy,  aod  Dentw^ 
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The  deebnUkm  ooutdiMd  eeren  demisee,  all  laid 
oa  tbe  S7th  of  Uarefa,  184a  The  defondants 
claimed  to  hold  the  lands  in  qnesUon  under  a  lease 
necated  bj  Sir  John  De  Bni^ho,  the  father  of 
ibe  priocipal  lessor  of  the  plainUff,  to  Joseph 
gibbett,  bearing  date  tbe  23rd  of  August,  1817, 
f^r  999  yean,  at  tbe  annual  rent  of  £100,  late 
ciimiM^.  Tbe  plaintiff  impeached  the  lease,  as 
not  bmng  within  the  leasing  power  contained  in 
the  msrnage  settlement  of  Sir  John  De  Bnrgho.. 
This  settlement  was  dated  the  6th  of  May,  1808, 
Bod  by  it  tbe  lands  of  Dmmsally,  Dmmclogber 
and  Dromalta,  Coolready,  Coolriery,  Castleconnell, 
Dmylusbi  Clean  Laekah.  in  the  county  of  Li- 
BMrick,  and  Uie  lands  of  Faby  HaU  intheeotmties 
<tf  LiBwrick  and  Tipperary,  were  settled  to  the  use 
of  Sk  John  De  Borgbo  for  life,  with  remainder  to 
hit  fint  and  otberaona  in  tail  male.  BytUaaattle- 
mmtt  four  distfnot  leadi^  powera  wen  roaarrod 
Bitothesavarsl  denomiDBtioiia  of  lands  omtained 
OsrHD,  but  thm  only  power  that  was  alkoed  to 
wirrtat  tbe  lease  in  question  was  tbe  flrst  teasing 
power,  wMcfa  rekted  to  the  town  and  lands  ^ 
CBsdeeonoell,  and  to  no  other  lands.  That  power 
wu  u  follows: — "  Prorided  always,  and  it  is  hereby 
agreed  and  declared,  that  it  shall  and  may  be  law> 
ful  to  and  fur  tlie  said  Sir  John  De  Bui^bo,  dnring 
bii  life,  by  indenture  or  indentures,  to  be  sealM 
lod  ddirered  by  him  in  the  presence  of,  and  at- 
toted  by,  two  or  more  credible  witnesses,  to  limit 
ind  tppout,  b^  way  of  demiae  or  lease,  all  or  any 
purt  or  parta  ih  the  s^  Ikonoors,  manors,  lands, 
heie^taowDts,  and  premises  hereby  agreed  to  be 
settled,  with  the  appurtenances,  aa  cmnst  of  the 
lasda  of  Csstleoonnell,  with  tbe  nuasuagoa,  edi- 
fies^  beildiMa  wd  appurtenanoes,  to  anj  peraon 
or  panoos  wMmaoerer,  for  any  life  or  Dumber  of 
livai^  or  for  aow  term  or  terma  of  yeara,  abaolute 
sod  detenunable  on  any  life  or  lives,  and  either  In 
poneMoO)  rcTeraion,  remainder,  or  expectancy, 
10  as  there  shall  be  reserved  oo  every  such  limita- 
tioD  or  appcnntmentf  by  way  of  demise  or  lease, 
tbe  best  or  most  approved  yearly  rent  or  rents,  to 
be  iocideot  to  tbe  immediate  reversion  of  tbe  he- 
reditaments so  to  be  limited  or  appointed,  that  can 
or  may  be  reasonably  bad  or  gotteD  for  the  same, 
witboQt  taking  any  fin^  premium,  or  foregift  for 
the  making  thereof,  and  so  as  there  shall  be  con- 
tained in  every  such  indenture  of  limitation  or  ap- 
pmntment,  by  way  of  demise  or  leaae*  a  condition 
of  re-entry  for  non-payment  ol  the  rents  thoeby 
to  be  reserved,  and  so  as  the  peraon  or  persons  to 
wbomsoch  limitation  orapp<rintnaait  shall  be  made, 
Ui,  heri  or  tbdr  heirs,  executors,  sud.  admioittra- 
ton  or  aodgna,  ahall  not,  by  any  dense  or  words 
to  be  oootnoed  in  any  sodi  iiiaaiturei  be  made 
di^iihable  fat  mite^  m  exnapted  fitun  pmnab- 
asotfor  ocMnnittiDg  waste." 

At  the  trial  cf  tbe  cause  before  Mr.  JosUoe 
Bail,  at  the  Summer  Aswies  for  the  county  of 
Limerick,  1848,  the  plaintiff  went  into  evidence  to 
ibew  that  the  lands  demised  by  the  lease  of  1817 
formed  no  part  of  the  town  and  lands  of  CasUe- 
oooodl,  and,  consequeotiy,  tfaat  the  lease  could 
DOt  be  upb^  pnder  the  leasing  power,  wliicb  re- 
lated only  to  tboee  lands.  S^eral  wrjtnesses  de- 
posed that  tbe  demised  lands  were  called  and 


known  by  the  name  of  Portcrusha.  and  not  Castle- 
oonnell,  and  that  the  landa  of  Cloon  and  Ladta 
aeparated  the  demised  lands  from  the  lands  of 
CMtieorandL  The  plaintiff  alao  gave  in  evidence 
andent  maps,  and  relied  on  them,  as  establishing 
that  the  lands  demised  formed  no  pert  of  the  lands 
of  CastleoonnelL  This  evidence  was  encountered, 
on  tbe  part  of  the  defendant,  by  the  production  of 
several  witnesses,  who  stated  that  they  always 
heard  the  demised  Isods  called  Castleconnell.  The 
plaintiff  further  contended  that  the  lease  in  ques- 
tion was  void,  end  called  far  a  direction  in  his 
favour-^first,  because  it  contained  a  clause  of  sur- 
render; secondly,  because  it  gave  permission  to 
the  lessee  to  cut  and  sell  turf,  thereby  rendering 
him  dispunishable  for  waste  ;  and,  lastly,  because 
tbe  number  of  years  in  tbe  lease  was  sbsolute,  and 
not  determinable  <m  lives ;  but  the  learned  Judge 
reAioed  oo  to  direct  the  jury.  The  plaintiff  then 
went  into  eridenoe  to  aliew  that  die  lease  was  made 
at  an  nnderralue.  At  the  doae  of  tbe  defmdant'a 
case,  tbe  learned  Judge,  with  tbe  ooncnrrence  of 
both  parties,  left  tbe  following  questions  to  the 
jury:— 

1st.  Wbetber  the  entire  of  tbe  premises  com- 
prised in  the  lease  of  1817  were,  at  tbe  time  of  the 
execution  of  the  settl«neot  ctf  tbe  6th  BI»,  180^ 
part  of  tbe  landa  of  Castie  CooneD?  Tha  jury 
found  in  tbe  affirmative. 

Sndly.  Whether  the  said  lands,  or  any  part 
thereof  were,  at  the  time  aforesaid,  part  of  the  lands 
of  Portcrusha  ?   The  jury  found  in  tbe  negative. 

Srdly.  Whether  tbe  lease  of  1817  was  made  at 
the  most  improved  yearly  rent  which  could  be 
reasonably  bad  for  tbe  same,  at  the  time  of  its  exe- 
cution ?   The  jury  found  in  tbe  affirmative. 

The  learned  judge  then  directed  tbe  jury  to  find 
a  verdict  for  tiie  denrndants,  reserving  liberty  to  tiie 
plMntiff  to  move  to  set  it  a^d^  and  to  enter  a  ver- 
dict for  hlmarifi  if  the  oowt  above  abonld  be  of 
opinion  apm  the  whole  of  the  case^  that  be  waa 
entitied  thereto. 

A  rule  nisi  having  been  obtained  in  Michadmaa 
term  last,  to  set  aside  the  verdid  for  the  defendant, 
and  to  enter  one  for  the  plaintlfl^  pursuant  to  leave 
reserved,  or  for  a  new  trial, 

Mr.Bmn,  (vithhim  Mr. J. D.FitMgerald,Q.C.) 
now  showed  cause. — The  mere  introduction  of  a 
dause  ot  surrender  into  a  lease  does  not  render  it 
void.  Lord  Mutkerrvy.  Chinnery,  (Llo.  &  Goo. 
Sug.  185;  Sugden on  rowers,  voL2,  p.359 — 364; 
App.  6S9.)  SheOm  v.  Lord  Muskerry,  (1  CI.  ft 
Fin.  N.  S.  578.)  With  respect  to  the  power  to  cut 
and  adl  torf,  we  have  aow  a  i^bt  to  assume  that 
tbe  lands  in  question  are  part  of  Castleconndl,  and, 
as  it  appeara  from  the  eVidmc^  that  tfaoae  lauds 
contained  a  large  quantity  of  bog,  it  most  be  inferred 
that  tber  oouM  only  be  rendered  valuable  by  cutting 
tnr£  Unleas,  theraore,  a  power  like  this  was  given, 
no  benefldal  rent  could  be  recdved.  A  power  to 
cut  turf  for  sale  may  or  may  not  be  waste  according 
to  drcumstances.  If  a  bog  be  only  useful  as  a  bog, 
and  forms  the  prindpsl  subjeot  of  the  demise,  the 
infierence  to  be  deduced  from  the  authorities  is,  that 
a  right  to  cut  turf  for  sale  shall  be  inferred.  (See 
tbe  cases  collected  in  1  Fur.  L.  ft  ten.  3ia)  Cop' 
pitiggr  T.  GvMiiu,  (9 1.  Eq.  R.  804.)   Tbe  lease  is 


Digitized  by 


278 


TEE  IRISH  JURIST. 


also  impeached,  because  it  niakei  the  tenant  dispu- 
nishable for  wa4te,  but  the  law  will  not  allow  that 
to  be  waste  which  is  not  any  way  prqjudiclal  to  the 
inheritance.  Barret  v.  Barret,  (Hettey,  35 ;)  Grvbb 
V.  Lord  Burlington,  (5  B.  &  Ad.  507  ;)  Arum.  (1 
Hog. Rep.  147;)  Saunder'aca*»t(5'Rep.l2).  Mat- 
Mry  V.  Gubbinat  (Longf.  &  Tonoa.  68,)  is  distin- 
ffaisbable  from  the  present  case,  because  there  the 
hog  was  not  the  principal  subject  of  demise. 

Mr.  Bennett,  Q.  C.  and  Mr.  IfapUr,  Q.  C.  eon 
tra. — The  words  of  the  leasinj^  power  require  that 
the  term  shall  be  absolute,  and  that  the  lessee  shall 
not  be  made  dispunishable  for  waste.  A  teaae  with 
a  elauie  of  surrender  cannot  be  conridered  an  abso- 
lute temii  for  the  rent  is  not  cuitinued  luitfl  the  end 
(Mfthe  demise.  iVvsAvtry  v.C%«iiiwry  does  not  settle 
this  question,  for  in  that  oase  the  tenant  for  life  was 
empowered  to  take  a  fine  to  any  amount.  The  lea- 
see was  made  dispunishable  for  waste,  when  a  right 
to  cut  turf  for  sale  was  given  to  him.  The  making 
and  selling  bricks  was  held  to  be  waste,  and  an  in- 
junction granted,  even  though  the  lease  was  made 
without  impeachment  of  waste.  Bithop  of  London 
V.  Web,  (I  P.  W.  527.)  When  the  surface  or  soil 
is  taken  away  it  is  an  injury  to  the  inheritance. 

Mr.  J.  D.  Fitzgeraid,  Q.C.  in  reply.— The  case 
went  to  the  jury  upon  a  coofiict  of  evidence.  The 
provirion  enabling  the  tenant  to  out  turf  is  confined 
to  the  bog,  and  the  strict  construction  of  law  with 
respect  to  what  ahall  be  considered  waste,  has 
latterly  been  relaxed.  Lautrm  v.  LawUm,  (3  Atk. 
14.)  IPerrin,  J*.— Your  difficulty  is,  that  cutting 
turf  for  sale  is  prima  Jneie  waste,  unless  it  be  shewn 
that  that  was  tiie  manner  of  using  the  property,  and 
you  have  not  given  evidence  of  that  custom ;  at 
least  no  question  was  left  to  the  jury  upon  the 
subject]  The  evidence  has  established  that  the 
whole  of  thing  demised  was  bog.  [Moore,  J. — I 
have  very  great  difficulty  in  coming  to  the  con- 
clusion, that  an  unlimited  power  of  cutting  turf  for 
sale,  with  a  clause  of  surrender,  would  not  have  the 
effect  of  causing  a  great  injury  to  the  reversion.] 
The  court  ought  to  be  liberal  in  the  construction  of 
leasing  powers ;  tlie  lessee  can  seldom  know  the 
nature  of  them.  Assuming  the  verdict  of  the  jury 
to  be  right,  and  that  the  bog  forms  part  of  the  lands 
cf  Caitto  Connell,  we  have  brought  our  case  within 
the  words  and  intention  of  the  first  leasing  power. 

Blackbckke,  CJ.  (stopping  him).  We  will  not 
trouble  you  an^  further,  for  we  are  aatisfied,  after 
a  careful  examination  of  the  evidence,  that,  without 
violating  any  principle  of  law,  or  interfering  with 
any  dedded  authority,  justice  requires  the  sul^ect 
should  be  agun  considered  by  a  jury,  and  I  shall 
therefore  say  no  more  upon  this  part  of  the  case. 
On  the  part  of  the  plaintiff,  it  was  sought  to  enter 
a  verdict  for  him  upon  legal  objections  of  very  con- 
siderable importance,  which  have  been  taken  to 
this  lease  as  not  being  an  execution  of  the  leasing 
power.  We  are  called  upon,  however,  to  consider 
these  objections  on  hypothetical  statements  of  a 
fact,  and  considering  the  difficulty  of  the  questions 
which  hnve  been  argued,  we  are  of  opinion  that  we 
ought  not  now  to  pronounce  a  final  dedsiou  upon 
them,  but  should  let  the  case  go  to  another  trial, 
thereby  affording  an  opportunity  either  by  a  special 
verdict,  or  a  bill  of  exceptioas,  of  having  the  opiniou 


of  another  court  taken  upon  the  ulgect  Undv 
these  drcnmstances,  we  think  that  the  venliei  omfat 
to  be  set  aside  without  costs  upon  eidur 

COURT  OF  EXCHEQUER  CHAMBER.* 
Samuel  Lindbat,  Assioim  or  Wuuam 
O'Callaohar  v.  SAHttBL  H.  Gouo. 
Ineokmt  Act,  8  ^  4  1^  &  107— }^ 

awgtue  Wider  vasCtey  order,  " 
The  ther^teired,  on  the  23rd  ^ April,  niire  trU 

of  Fi.Fm.,Jbundedo»armiumeHtm§lmieMl 
warromt  of  attorney,   A.  B.  iJie  mtkat,  wn 
arrettedat  kit  omn  regueet,  at  themiefme&n 
creditor,  hefhre  the  eale,  which  tonfc  ptiH  m  At 
2»rd  ifM^.    Oi^theXhA  cfJwee  btftemid 
Au  ttAedule  to  the  Jmeohent  eewrti  mtiufit. 
Anmty  day  the  order  woe  made  vet^  iut  fn. 
pert^  in  the  plaintiff.   Ja  an  BCftm  tf  bwtr 
agatntt  the  Aerobe/  the  aee^nee,  Bdi,&atik 
Mertffmae  mot  liable  under  the  48A  m. 
3Sf4  Vic.  c.  107,  and  that  tk* onirr W 
NO  rdation  to  &te  date  of  Ae  crmt. 
This  was  a  writ  of  error  from  the  judgmmt  of  tk 
Court  of  Exchequer.  The  action  wu  trontr  tpm 
a  sheriff  for  an  illegal  seizure  under  m  esteatioB 
against  the  goods  of  W.  O'Callaghan,  bd  'mttim. 
The  declaration  stated.  **  that  Willism  O'Cilligbin, 
before  he  became  insolvent,  and  before  the  aiki^ 
of  the  eourt  for  the  relief  of  insolvent  debton  of  n 
order  vesting  the  real  and  persmsl  eNite  tiA 
effects  of  the  said  William  O'CaUsgfaaniiithepn)- 
visiooal  assignee,  to  wit,  on  the  2^  dafor.lpriL 
in  the  year  oif  our  Lord,  1646,  at  Cloiimri,  in  thf 
southern  riding  of  the  county  of  Tippmrj,  *m 
lawfully  possessed  as  of  his  own  propotj  sf,  [mh- 
ing  it  fully],  and  being  so  possessed,  Ih,  the  uid 
William  O'Callaghan,  afterwards,  sndbrfoRthe 
making  of  the  said  vesting  order  as  sfomud,  an- 
ally lost  the  said  goods  and  chattels  oat  of  Im  ixtf 
session,  and  the  same  afterward^  and  before  tbe 
making  of  the  said  vesting  order  as  aforesaid,  u 
wit,  on  the  23rd  day  of  April,  in  the  jesr  1845. 
there  came  to  the  possession  of  the  said  dcfeoiUni 
by  finding ;  yet  the  said  defendaot,  well  knotroj; 
the  said  goods  and  chattels  to  be  the  propmj  of 
the  said  William  O'Callaghan,  hefore  tbe  mkisg 
of  the  said  vesting  order  as  aforesaid,  sod  of 
to  belong  to  him  and  appertain  to  tbe  said  pUintS 
as  assignee  as  aforesaid,  since  the  making  of  iIk 
said  vesting  order  as  aforesaid,  but  cootHni^  «A 
fVaudulently  intending  to  iiynre  tbe  sudWilliiB 
O'Callaghan  before  the  making  of  tbe  aid  ToiiBg 
order  as  aforesaid ;  and  the  said  plaintiffu  wipK 
as  aforesaid,  ^nee  the  making  of  the  au'J  rmb^ 
order  as  aforesaid  in  this  behalf,  hatiiDot,ikmt 
often  requested  so  to  do,  as  yet  deUveredftikea, 
or  either  of  them,  the  said  goods  and  AaA,  or 
any  part  thereof,  but  hath  hitherto  whoHji«l«ted 
and  refused  so  to  do,  and  afterwards,  and  ma  il>e 
commencement  of  the  imprisomneot  of  tbe  itid 

'  Cerwa  Blaekbanw.  C.J.,  Oobattr,  CJ..  Fit«.  CB. 
Paniwlather,  B.,  Torraas,  J.,  OanvtH,  J.,  fe^  *■■ 
Kicbards,  B..  Bait,  J..  Jackaiw,  J.,  sad  Mecn,  J. 


Digitized  by 


THE  IRISH  JURIST. 


379 


km  O'Calligfauit  to  wit,  on  the  Slit  day  of 
,  in  the  yeir  lS4&t  oonverted  and  dhpoMd  of 
anu  to  hit  own  imot  to  wit,  at  Cloonu,  in  the 
lem  ridtne  of  the  ooonty  aforesaid,  to  the 
ige^  &&"  Plea,  Not  Giiiky.  At  tbe^rial  the 
foond  a  fpedal  verdict—"  That  William 
lltgban  VM,  ID  the  year  1843,  a  ihopkeeper 
tag  on  biuiiiieie  in  the  town  of  Tipperary— 4hat 
lid  William  O'Callaghao,  oo  the  18th  day  of 
iry,io  the  year  1B44,  executed  to  a  person  of 
tame  of  Jane  Ryan,  a  bond  and  warrant  of 
ie;r,  to  eonfess  jadgment  tfaereon,  which  bond 
ramot  of  attorn^  bore  date  respectively  the 
by  of  Jane,  1643,  upon  which  hond,  judgment 
altered  op  in  the  Court  of  Common  Pleas, 
a  81  daya  after  the  ezecotioo  of  the  said  war^ 
the  said  Jane  Ryan  proceeded  to  and 
nireUiesaidjudgmeDtin  Easter-Term  1845, 
bat  a  writ  of^  fiu  founded  on  the  laid  judg- 
imed  againit  the  goods  of  the  said  William 
bghto,  at  the  suit  of  the  said  Jane  Ryan, 
■viiich  writ  of^  Ja.  the  said  defendant  on 
Srd  day  of  April,  1845,  seized  the  stock  in 
is  the  shop  of  the  aaid  William  O'Callaghan 
t  after  the  seizure,  and  on  the  16th  day  of 
1645,  and  before  the  dale  which  took  place 
e  28rd  day  of  May  in  said  year,  1 845,  the  said 
am  O'Calbghan  was  arrested  under  a  writ  of 
I  ad  tatis^tctendumy  which  writ  was  issued  at 
oil  of  cue  John  Millner,  and  the  creditor  of 
nd  William  O'Callaghan,  and  was  lodged  in 
nel  gaol.  And  the  said  jurors  upon  their 
ny,  that  said  arrest  under  aaid  writ  of  capias 
t^^uimiiim,  was  made  under  and  by  the 
6ni  of  the  said  defendant  himself— that  after 
imit,  aud  while  said  William  O'Callaghan 
tiU  ui  custody  under  said  writ  of  ixtpias  ad 
tciendumt  and  upon  the  23rd  of  May,  1845, 
id  defendant  did,  under  the  said  writ  of  Jt. 
sd  to  sell,  and  did  sell  the  said  stock  in  trade 
'oods  Bo  sdxed,  and  convert  the  same  into 
r,  which  the  said  defendant  received.  And 
id  jurors  upon  their  oaths  further  say,  that 
»1  William  O'Callaghan  afterwards,  on  the 
^y  of  June,  in  the  said  year  of  our  Lord  1845, 
hiU  he  conUnued  in  custody  under  the  said 
'aipiat  ad  KtUfaciendumt  petitioned  the  court 
e  relief  of  Insolvent  Debtors  in  Ireland,  for 
tth&rge ;  upon  which  petition  a  vesting  order 
^erwards  made,  and  bears  date  on  the  16th 
June,  1845 — that  by  the  said  veatiog  order, 
t  esute  of  the  said  William  O'Callaghan  was 
in  plaintiff,  who  was  appointed  his  assignee, 
At  the  said  WiUiam  O'Callaghan  was  himself 
fged  as  an  insolveat  And  the  said  jurors, 
tieir  aaid  oaths  further  say,  that  the  said  de- 
>t  bad  in  his  hands  before  and  at  the  time  of 
id  "ale,  eertwn  civil  bill  deerees,  and  certain 
^fi'fo-  founded  upon  judgments  in  adverse 
tnd  which  civil  bill  decrees,  and  last  mentioned 
nts  had  been  issued  against  the  goods  of  the 
A'illiam  O'Callaghan.  And  the  said  jurors 
r  say,  that  some  of  the  said  last-mentioned' 
joos  had  been  delivered  to  the  defendant  on 
thofMay,  1845,  and  others  on  the  Slat  of 
and  that  the  said  civil  bill  decrees 
lelivered  to  the  said  dtfendant  on  the  22nd 


of  May,  1845."  The  jury  then  found  the  value 
of  the  goodr.  on  the  declaration,  aud  eonoUided 
in  the  ordinary  form.  The  ooort  below,  iuving 
given  jud^ent  for  the  defendant,  the  plaintiff 
brooglu  hu  writ  of  error,  to  reverse  that  judg- 
ment. The  i^noipal  pmnt  for  ai^nment  notad 
was,  '<  That  iaasmodi  as  the  sale  by  the' defendant 
was  had  under  an  execution  which  issued  upon  a 
judgment  obtained  on  a  warrant  of  attorney  to 
coiuess  judgment,  and  inasmuch  as  said  sale  took 
place  afler  the  comraeooement  of  the  imprisonment 
of  the  insolvent,  the  plaintiff,  as  assignee  of  such 
insolvent,  as  the  law  stands,  especially  referring  to 
the  statute  .3rd  and  4th  Victoria,  diap.  107,  se« 
48,  was  entitled  to  sue  the  def^idant  in  tort  fbr 
such  sale  and  conversion.* 

Jfi'.^Msn,  with  him  Mr.NapMT^  Q.C— The 

2neition  in  this  ease  arises  upon  the  tme-eonstnio- 
on  of  the  48Ui  secdoB  of  the  8  &  4  Vi«,  &  107, 
and  to  give  effieet  to  that  set^km,  thia  boUod  must 
be  upheld*  I  fully  ooocede  that  the  vestioff  order 
vests  the  pmperty  in  the  assignee.  Under  the 
.  48tii  section  the  insolvoit  is  prevented  giving 
a  bill  of  sale.  Suppose  a  bill  of  sale  had  been 
given  to  this  creditor,  after  the  imprisonment, 
and  before  the  vesting  ordw,  will  it  be  contended 
that  the  assignee  could  not  bring  trover  to  re- 
cover the  goods  transferred  by  the  bill  of  ssle? 
When  a  party  goes  into  prison,  that  is  an  intima- 
tion  to  his  creditors  to  stay  their  proceedings-  [Pen- 
nafiUher,  B. — Suppose  he  chose  to  lie  in  prison 
for  six  years,  are  the  creditors  to  stay  their  hands 
for  that  time  ?  Or  suppose  a  writ  was  put  into 
the  hands  of  the  sheriff,  and  he  bald  it  fur  a  con- 
siderable time,  and  a  venditioni  txponat  sued  out, 
how  long  is  the  creditor  who  has  his  exeeution  to 
be  tied  up  ?  Perrin,  J* — The  bankruptcy  eases 
go  on  the  prindple  that  the  sheriff  aeises  uie  pro- 
peru  of  one  which  belongs  to  another.]  Cooper 
V.  CfAat^,  (L  Burr.  20,  S.  £.  t  1  Sm.  L.  C  930.)  I 
rely  entirely  upon  the  construction  of  the  .48th  see. 
[^PennefalkeTf  £. —  In  GrovsMy.  Cowham,  (lOBiug. 
5,)  the  property  was  changed,  and  Mr.  Smith  ap- 
^lears  to  me  to  draw  a  oonclusion  from  that  case 
which  is  not  warranted.]  The  48th  sec.  sets  aside 
the  writs  of  execution,  so  as  not  to  act  upon  tlie 
property.  £9cke  v.  Smith,  (2  Mee.  &  W.  191); 
^rrtt  V,  Toicsnf,  (3  Nev.  &  Per.  88).  You  must 
put  the  same  construction  upon  the  47th  and  48th 
sections.  This  case  is  not  to  bo  distinguished  from 
&lcey  V.  Jftnfar,  (1  Soott,  816.)  The  assignment 
has  referenoe  to  the  imprisonment,  Gw^  v.  Hiich- 
cockt  (5  Nev.  &  Man.  660,)  and  has  tbe  effect  of  a 
vesting  order.  Sguinv.Siuttm,  (lQ.B.Rep.308.) 
[Arrte,  J. — Suppose  the  creditor  applied  ibr  a 
wMAffaenH  and  the  sheriff  suggested  that  the  insol- 
vent was  in  prison,  would  the  court  grant  a  vsii- 
ditioni  f  Or  if  the  sheriff  returned  that  the  goods 
were  on  his  hands  fw  want  of  buyers,  woold  tbe 
court  jDompel  him  to  sell?]  The  execution  credi- 
tor would  be  prevented  from  taking  the  goods  of 
the  party  in  prison,  and  the  shwiff  is  equal^  bound 
to  t«ke  notice  of  that  fact.  [_OrampUm,J.-~\t  was 
cmcededihat  Kelceyv.Minter  would  be.exaetly  in 
point,  if  the  action  in  that  case  was  against  the 
abcffiff.  X  ^ubt  that,  because  in  tbe  present  csho 
the  sale  took  place  h^ore;Uie  vesting  orfier,  where- 
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«•  in  that  caw  the  sale  waa  after  the  pn^ierty 
veated  io  the  awgoee  by  asMgoment]  There  ia 
DOtUng  in  KatcMjf  v.  Jfinfar  abmit  the  atrignment ; 
tha  ernntial  part  of  the  actkn  in  tronr  is  the  poa- 
aetaion.  [CrmmptontJ, — They  mre  not  the  plaLi- 
tiflfs  property  at  the  time  of  the  ODnrerakm. 
Pmrrmt  J^KoBotikla^  to  jow  argnmeBt,  at  the 
tine  of  the  Bale  the  right  of  aetioo  waa  raMed  in 
the  inaolveot*  and  then  wai  then  a  eoBrcnion  %  ia 
there  any  dMue  tranafarring  that  ririit  of  action  to 
theanigBee?]  The 80th aeaof  8&4  Vi&e.l07, 
givei  die  aM^nee  a  power  to  recover. 

[They  cited  Whitmore  v.  tTrsra,  (18  M.  &  W. 
104);  Zor^.4iAtoit  V.  A(rA;c.( Longf.  &  T.388)i 

Jonn  V.  ,  (Hard.  Ill,  7  Bac  Ab.  Trorar.)] 

Jfoy  2S,  28^Jfr.  Lynd%,  Q.  vith  Mr.  J. 
Pttv^iUlur. — The  plaintiff*!  pleading  preclodei 
him  from  reooTering.  The  all^atioo  it,  that  up 
to  tlie  time  of  the  veating  order,  the  gooda  were  In 
tlie  potaetrion  of  the  insolvent.  The  argument  on 
tlie  otb«r  side  is  founded  on  a  mistake  as  to  the 
law  of  baokmptey  and  insolvency.  In  the  former, 
the  pn^Mfty  vesu  in  the  asdcnee  trtm  the  time  of 
the  aot  of  baokmptey.  Id  MJmt  t.  Bmttom,  (9 
Bing.  471,)  the  aotoal  property  waa  In  the  assignee 
at  the  time  of  the  aeiaare.  The  dwriff  did  not 
obey  tha  oiigeney  of  the  writ,  Ibr  he  took  the 
goods  of  a  as  if  they  wen  those  of  A.  It  is  ad- 
mitted there  la  no  vesting  by  relation  fai  inaolvency. 
HWfMufv./Ufar,(ll  Ad.&EL859);  fFUte  v. 
BmrtUtt,  (9  filng.878){  Simi  v.  fwuMtm,  (1  BIng. 
N.  C.  313  )  {Btackbmrm€,  C.  J — The  plaints 
counsel  do  not  go  upon  the  question  oi  relation  ; 
tb^  allege  tlie  property  to  be  in  the  asugnee.] 
The  case  of  Grwaa  r,  Gmkam,  (10  Bing.  fi»)  is  an 
authority  in  our  favour.  Tyndal,  CJ^  whodeotdcd 
that  case,  presided  in  the  Court  of  Error  which 
decided  Balm»  v.  HutUm,  (9  Bing.  471.)  Abfiby 
v.  Bmck  shews  that  the  sheriff  is  liable,  because 
he  was  in  the  same  position  with  the  uecution 
oraditor.  Stietm  v.  ifNifar  shews  timt  the  sheriff 
is  liable  not  only  for  the  proceeds  of  the  side, 
but  for  the  Talna  of  the  goods.  Tha  party  b 
in  tUs  dihmma— if  they  SDOoeed  at  all,  it  mnst  be 
by  ebowing  that  the  proper^  is  hi  the  assignaek 
and  tti^  liaTe  averred  the  oontraiy. 

[Tlwy  eited  Garfantf  v.  CtMej  (S  Cr.  &  Mee. 

69);  Anmrd  v.   ,  (1  Bing.  N.  C.  806.) 

CW-.  ad  vulL 
Jtuu  16. — Blacksiibitb,  C  J.  delivered  thejudg' 
•nt  of  the  court  [Afterstating  the  pleadings,  and 
the  fhcu  as  set  out  to  the  special  verdict,  be  pro- 
ceeded]— The  court  are  of  opinim  that  the  plaintiff 
had  no  ri^t  to  sne  tlie  sheriff.  The  cause  of 
action  stated  in  the  declaration  is  the  partial  cod. 
version  of  the  property  of  the  insolvent ;  the  facu 
afbrd  frvmAfack  evideoee  that  that  was  not  so, 
heeaoae  the  vesUng  order  was  not  made  until  after 
the  sale  by  the  sheriff;  and  as  the  ina^vent  Idrasdf 
oDoU  not  sue,  neither  could  hie  assignon  It  la 
eootended  that,  aocording  to  the  troa  eoostroction 
of  the  48th  aeetioo  of  the  loaolTent  Aet»  3  &  4  Vie; 
&  107»  tUa  aalo  was  avoided,  and  that  the  act 
entitlas  the  asBinee  to  bring  hia  action  in  tUaform. 
That  eonatrootbo  would  amount  to  this,  that  an 
action  of  trover  is  maintainable^  not  by  the  peraon 
whose  property  is  converted,  but  by  a  person  hav. 


iiw  DO  properly  whatever  m  lbs  goodiattkts 
of  ^  conversion.   If  that  be  tbecfectofikK 
section,  a  oonvereioa  haa  taken  pliM,ud  ike  pa 
tiff  most  succeed.  (Hanngread  theieetiaa.) 
words  plainly  mean  the  creator  tmnig 
o^oii.     No  person  shall,  after  th>  tamm 
nent  of  the  tmpriaooBont  of  inch  HMWi  n 
Uflaadf  or  hecaelf  cf  any  aeemioB.*  TlutaB 
mean  tha  aheriff.  Taking  the  laagsigeflrikilf 
iMorobaoonding  to  ita  UtenlinlerpreMiB^ii« 
the  pbintifj^  the  aenaa  daariy  is  to  pnraRiji 
ftraoce  of  creditors^  and  pot  tiie  ipKyns 
simple  contract  creditors  on  the  BtiMfiMii|;  n 
construction  fulfils  all  the  reqiMtaoflhatai 
leaves  the  sheriff  evoy  neoeman  paHiB}-! 
would  be  unjust  to  deprive  him  of  it,  a& tens 
can  only  effbietuate  that  olgect  by  holb|AiMi 
td  the  sheriff  to  be  lawfuL   No  ibiw 
given  to  the  ol^ectioo  that  obriom  iiijasici  hi 
be  done  by  holding  to  the  coirtnT;.  b  va  ^ 
duty  of  the  sheriff  to  sdl  the  propMtj  of  tbm 
vent;  he  could  make  no  retoni  to  tkenal 
that  the  property  waa  otherwise  tbu  ii  Ikin 
vent ;  be  ootild  uve  no  pretext  for  Rhmsae 
cute  the  writ.   Is  there  to  be  aaj  jimt  u  ni 
date  at  which  the  debtor  molt  fie  Uipctitiai?  I 
need  not  do  It  Ibr  tea  year^  orst  ladiil 
meanwhile  ia  nothing  to  be  done?  VeMfl 
by  the  express  worda  of  the  act  to  bold  tteHij 
we  must.   The  authoritiea  died  bj  ik  flai 
are  prinripally  cases  Id  bankmpti^,  aad  viM 
may  be  the  policy  of  those  deeiiuH,  iti« 
aetded  that  the  asugnee  has  a  tith  briM 
under  the  insolvent  statutes  there  hMadii 
Up  to  the  time  of  the  vesting  order, tWI^'a 
to  the  propoty  is  in  the  insolvcet  DiM^ 
v.  CMty,  a  Btarr.  SOX  ^  ^^^^ 
to  the  present,  and  shewa  only,  thst  disBf 
ment  a  right  in  the  bankrupts  propertjtwiit 
assignees  from  the  date  of  act  of  bukn^'  1^ 
eases  were  strongly  relied  upon  to 
the  execution  issnaa  on  a  judgawnt  os  i  b«ii 
warrant  of  attorney,  that  the  right  ii 
from  the  time  of  the  fanpcfaonmcot,  asd  tls  » 
fore  the  sheriff  and  eieeution  erediM  mj^ 
liable.  The  first  is  GrasssT.adlsak  (>0.B«- 
the  facts  show  that  the  creditor  wtih  P""' 
viously  to  the  issv^ng  the  exeendon.  ud  tir 
signment  to  the  plaintiff  was  prior  to  tkeak 
the  other  ease— fefc^  v.  BTuttt,  (I  Sconf 
that  waa  pressed  upon  the  court,  to 
bility  of  the  sheriff  and  the  creditor,  tbe  ^ 
of  Tyndal,  C.J,  was  relied  oo  toibttw 
act  of  the  sheriff  was  tortiowu  "Ha  ^ 
not  say  when  the  sheriff's  mie  took  pi** 
have  considered  it  due  to  the  iniporttf*' 
case,  to  procure  a  copy  of  the  P***^! 
which  it  appears  that  in  this  csM  «  '  " 
Chwm  V.  Cmeham,  the  property  ve^, 
assignee  before  tha  oonversioo,  sod, 
doea  not  apply  to  the  case  before  u-  u**" 
llabiUty  Is  oo-extaosive  vith  thit  of  1^ 
and  that  the  onditor  is  not 
incnrs  Dooe,  unless  be  acfei  wcr  the 
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H&nnuB  9*  WxuoM. — Jvm»,  20>  21. 

!p  rmam  itmporary  ham — Svidenee  of  out- 
atanding  koMtt'—Form  of  prayer. 

a  plaintiff^  by  hit  biU  ttatet  a  U^tJ  title,  and 
-.1  the  esutenee  of  outttanding'  terms,  it  ie  al- 
l  a  matter  of  cowtu  far  the  Court  to  remove 
mvry  bare,  far  the  purpose  cf  enabling  kim 
ritig  an  ejectment  When  the  biU  stated  leases 
outstanding  terms  and  the  answer  abutted  a 
f  o  f  their  existence,  but  ignorantx  its  to  where 
were,  or  hy  or  to  whom  granted,  Hddto  he 
eiml  evidence  t^their  ejtistenee  to  en^e  the 
trtlogrant  reUefi 

■  Maturin,  the  plaioUff,  filed  bis  bill  on  the 
February,  1847,  stating  that  Edmond  Wilson, 
ru,  at  tlie  time  of  making  his  will,  seized  in 
Bertun  ground  in  the  city  of  Dublin,  on  which 
1  houses  were  erected,  "  subject  to  certain 
thereof  which  are  still  subsisting."  That  the 
^mood  Wilson  was  also  seized  to  htm  and  his 
)f  certain  lands  in  the  county  of  Antrim,  held 
lei^  for  lives  renewable  for  ever,  and  of 
freehold  premises.  That  the  said  Edmond 
a  duly  made  and  published  his  last  will  in 
g,  dated  the  29th  day  of  June,  1839,  and  duly 
M,  and  thereby  devised  all  his  property,  both 
M  ind  persoaal  unto  his  wife,  Maria  Wilaoo, 
B  term  (u'her  natural  lif<^  aud  after  her  decease 
iplaiatiff.  That  the  teatator  died  in  1840, 
«t  hivuie  revoiced  or  altered  his  aaid  will,  leav- 
lis  Maria  Wilson,  his  widow,  and  the  de- 
nt, John  Oldhttm  Wilson,  his  heir  at  law,  and 
•he  mi  Maria  WiUon  died  in  1845.  The  bill 
I  Alt  the  whole  or  conaiderable  porUons  of  the 
U  estates  were  held  under  leases  granted  by 
iM  testator  previous  to  the  execution  of  the 
"in,  or  by  the  persons  through  whom  he  derived 
ttstes,  for  terms  of  years  and  for  lives,  several 
ich  teases  are  still  subsisting.  That  he  was 
e  to  discover  among  the  title  deeds  of  said 
1  the  counterparts  of  said  leases,  and  therefore 
nsble  to  state  whether  the  whole,  or  what  part 
'  Mfd  estates  waa  in  the  posseasion  of  tenants, 
itt  terms  were  outstanding,  and  in  whom  the 
vera  vested.  That  by  reason  of  the  said  out- 
terms  be  waa  imabh)  to  proceed  by  ^ect- 
>i>d  that  the  defbndant  would  oot  consent  to 
^  right  to  set  up  at  the  trial  of  the  eject- 
theie  ODtstanding  terms  or  temporary  bars, 
t^  title  deeds  of  the  said  estates  were  in  the 
inoQ  of  the  said  defendant,  and  that  the  defen- 
*u  also  in  possession  of  tlie  estates,  under  an 
t  issued  ou  a  judgment  in  ejectment  of  the 
■■Bench,  but  lie  stated  that  the  sud  will  was 
■Bed  upou  in  that  ejec  ment,  and  that  he  was 

boaod  by  the  said  ejectment,  to  which  he 
»t  a  party.  The  bill  prayed  that  an  issue 
K  directed  to  try  whether  the  freehold  estates 

tesutor  were  well  devised  to  the  plaintiff, 
faciei  to  tbe  defendant  as  the  heir  at  law  of 
"t^ior,  and  if  it  should  be  found  that  the  said 
"^ere  well  devised  by  the  said  will,  then  that 
mant  inialit  be  directed  to  deliver  np  to  the 
w>a  title  deedi,  leeies  and  writings  relating 


to  the  aaid  fkvehold  ertates^  and  to  come  to  an  ae- 
connt  with  the  plaintiff'  of  the  rente  and  profits  of 
the  aaid  eataCee*  whidi  were  reoelTed  liy  faiin  or  by 
any  pereon  fbr  him  ainoe  tlie  dairtli  of  tbe  aaid  Maria 
Wilson,  and  to  pay  the  same  to  tlie  plaintUI^  and 
that  the  plaiotiif  might  have  the  aid  of  tbe  CoorC  tn 
order  that  he  might  assert  his  legal  title  to  tlie 
said  estates,  and  for  that  purpose  that  the  defendant 
ahould  Im  restrained  from  setting  up  on  the  trial 
any  issue  to  be  directed  by  the  Court,  to  try  the 
vaUdity  of  the  said  will,  any  outstanding  terms  to 
prevent  the  plaintiff  from  recovering  at  law,  and  for 
the  purpose  of  having  such  issue  tried  as  aforesaid, 
that  all  necessary  directims  might  be  given,  the 
plaintiff  offering  to  give  ev«y  facitity  oonsistent  with 
his  title  to  have  the  question  tried  expeditiously  and 
prayed  general  relief. 

The  defendant,  by  his  answer,  admitted  the  title 
of  the  testator ;  stated  in  respect  to  the  leues,  that 
none  of  them  were  in  bis  hands,  or  in  the  possession 
of  his  agent ;  that  Ite  was  unaUe  to  set  forth  by 
wluHn,  and  to  whom,  aud  at  what  rata  tlie  said 
leases  were  granted ;  but  he  b^eved  that  the  said 
premises  in  tbe  dty  of  Dublin  were  underlet  to 
several  tenants  for  their  lives,  renewable  for  ever ; 
and  that  the  premises  in  the  county  of  Antrim  were 
let  to  tenants  for  various  terms.  The  answer  im- 
peached the  validity  of  the  will. 

Mr.  Brewster,  Q.O,  Mr.  Martley,  Q.C,  and 
Mr.  James  C.  Loerry  for  the  plaintiff. 

Mr.WMteside,  Q.C.,  Mr.  M*DommgK  QC,  and 
Mr.  Sterne  B.  Millar  for  the  defendant,  contended 
that  the  plaintiff  had  failed  to  make  any  case  by  his 
bill  to  entide  him  to  the  relief  prayed.  This  is  an 
qeotment  bill,  and  not  tbe  ordinary  bill  to  remove 
temporary  bars.  The  bill  prays  an  issue  i  no  ease 
has  been  made  for  such  relief;  no  trust  has  been 
stated,  and  the  court  will  not  grant  an  issue  nnleas 
a  tmat  exiita.  There  has  been  no  evidence  given 
of  tbe  existence  of  temporary  bars ;  and  the  atate- 
ment  in  the  bill,  and  tbe  vague  admission  in  the 
answer,  in  respect  to  ontetanding  leaser  is  not  suf- 
ficient The  plidntiff  ought  to  have  given  proof  of 
tlie  existence  of  thoee  leasee  or  outstanding  terms. 
The  death  of  Maria  Wilson  has  not  been  proved. 
One  witness  says  he  believes  she  is  dead,  and  this 
witness  ia  not  a  member  of  her  family.  [Tbe  fol- 
lowing cases  were  dted  and  commented  on  in  sap* 
port  of  the  arguments  on  this  branch  of  the  case : 
Crow  V.  Tynm  (3  Mad.  1 79)  ;  Jones  v.  toilet  (3 
Mer.  169)  t  BUnerhatset  v.  Day  (2  BaU  and  B. 
127) ;  Lord  Fingal  v.  Blahe  (i  Mol  \  16)  ;  Keogh 
V.  Keogh  (S  MoU  92) ;  0*Connar  v.  Malon»  (6  C. 
and  F.  591);  Short  v.  Lee  (2  Jac.  and  W.  496); 
Corporation  ofArwedeU  v.  Hotmes  (4  Bea.  331.)] 
It  was  also  farther  contended  that  the  plaintiff  hav- 
ing acquiesced  in  tbe  former  trial,  ought  not  to  be 
assisted  now  Pike  v.  Hoare  (I  Anst.  421);  Lord 
LorUm  f .  Lord  Kingetosk  (&  C  and  F.  343) ;  and 
that  relief  ooold  be  obtainea  at  law,  which  was  tbe 
proper  tribunal  to  determine  qdestlons  on  wills  of 
real  property  i  therefore  this  court  shoold  not  grant 
an  issue,  on  the  trial  of  which,  the  defendant  would 
be  placed  in  a  less  advantageous  poaition,  than  in 
an  action  of  ejectment  in  a  court  <rf  law. 

Mr.  Lowry  in  reply,  dted  MmmiUon  v.  Lyster 
(7  i.  £.  R.  560.) 
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LoftD  Chamculob. — As  to  tbe  removing  of  the 
tenporar;  bar*  in  this  case,  the  only  difficulty 
arises  on  tbe  evidenee  of  their  existence ;  where 
tbey  exist  it  b  a  matter  of  course  for  this  court  to 
giTa  reUei;  nnlcas  the  ooodoct  of  tbe  plaintiff  has 
been  ao  lniprcH>er  as  to  afibrd  ground  for  the  court 
to  refase  its  akL  I  have  not  baard  anytbieg  that 
ooaMleadmeeventoBuppoae  that  there  ia  any- 
thing againat  conseienca  in  If  r  Matorin  setting  up 
this  wm  I  and  I  think  be  is  in  do  way  implicated 
in  the  former  action  which  baa  been  tried.  That 
was  upon  a  different  will.   He  was,  in  fact,  inter- 
ested  in  that  will  being  set  aside,  and  the  plaintiff 
was  interested  in  its  bang  established*   That  will 
gave  her  the  absolute  estate  i  while  this  will  gives 
her  but  a  life  estate  in  the  testator's  property.  I 
have  been  strongly  urged  to  loolc  into  the  merits  of 
this  case ;  but  I  do  not  think  I  am  at  all  bound  to 
do  so,  and  on  them  I  give  no  opinion,  one  way  or 
the  other.    The  question  is  simply  this :  is  a  devi- 
see entitled  to  tbe  assistance  of  this  court,  who  files 
bis  bill,  stating  Uiat  be  claims  under  a  legal  devise, 
and  that  be  is  hindered  by  the  ezisteooe  of  tem- 
porary bars,  or  outstanding  terms,  from  asserting 
hte  right  in  an  actioB  at  law  ?   I  think  it  is  a  mat- 
ter almost  of  eoona  to  give  bim  this  asriitance.  I 
do  not  tfahik  it  te  neesasary  for  the  plaintiffto  briiy 
his  action  of  neetment  firat*  and  th«  toeooM  to  this 
court ;  I  think  It  is  more  oonvenient  to  onne  to  this 
court  first,  to  have  the  impediments  removed,  and 
then  to  bring  his  action.    There  is  some  difficulty 
bete  as  to  the  evidoice  of  the  existence  of  temporary 
bars.   I  shall  examine  the  evidmoe  offered  by  the 
plaintiff.   First,  it  is  said,  that  there  is  no  evidence 
(rf  the  death  of  the  tenant  for  life.   Now  I  think 
that  is  a  question  to  be  tried  in  the  action ;  and  for 
tile  proper  trial  of  that  action,  tbe  temporary  bars 
must  be  removed  t  then  tbe  plaintiff  mtnt  shew  that 
tbe  tenant  for  Vfe  ia  dead  before  he  can  make  out 
his  title.   The  bill  states  that  there  are  leases  and 
ontstanding  tcmiB»  and  the  answer  admits  that  the 
defendant  bsliaTeB  there  are  leaasa ;  but  states  he 
cannot  aet  out  the  partlculara  i  wbiish  shews  that 
the  leases  were  not  vade  by  him.  I  think  tbe  fidr 
inference  is»  that  they  were  made  Iqr  the  tester, 
or  by  some  one  under  whom  he  duived  the  sstatea 
in  question.    The  prayer  is  inaecorata  t  but  I  think 
it  is  substantially  a  prayer  to  have  temporary  bars 
removed.    Tbe  case  of  Keagk  v.  Ket^h  is  a  very 
plain  case.   It  seems  it  bad  been  the  practice  to 
file  bills  praying  for  an  issue,  and  that  was  impro- 
per where  no  trust  existed ;  but  even  in  that  case 
the  court  removed  temporary  bus,  by  making  that 
a  part  of  <the  order  dismts^g  the  bill.   I  shall  rfr< 
tain  tbia  bill  until  the  plaintiff  shall  bvii^  bis  gect- 
meot,  resUnining  the  defendant  from  settii^  np 
temporary  ban;  but  I  ahdl  fssarve^eqaeation  w 
costs  for  further  directk»e. 

**  Let  tbe  bill  be  retidned  for  twdve  months,  with' 
liberty  to  tbe  plaintiff  to  bring  such  action  of 
ejectment  aa  be  may  be  advised,  the  defendant 
to  be  restrained  fmn  setting  np  any  outstand- 
ing 1^1  estate  in  bar  of  any  such  action. 
Reserve  fiirther  ^reetions  and  costs  until  after 
the  triid  of  the  said  action,  with  liberty  to  the 
parties  to  apply  as  tbey  may  be  adrised. 


Note. — By  coosoat  of  the  ftHam,  the  fgectstnta 
be  brought  in  the  Coort  of  Comma 
within  a  £Mtn^U,aodthedcfendiat'iKiHflbi 
to  accept  servioe  of  tbe  qectnoiL'— .Ij 

102,7^  202. 


ROLLS  COUET. 
RocHK  e.  Coujns. — ^fr^  27lk 

AUadment — Beeeiver — IMct  19m  kmi  it 
pay  Sent. 

When  the  order  topag  rentlmhmtrfi^i 
Seeeieer  tmaatke  fsnmifs  gf  fcsih,  ■fis^ 
tequemify  eMered  mta  pmmmm  tf  fsf^A 
kmdt,  to  o6(aM  an  ottathment  /br  Mwi 
of  rent  againtt  A.,  U  i$  noi  ntetmr^mk 
thould  hive  been  eerved  wiA  lie  orfirk^ 
renU 

In  this  case,  a  conditional  order  for  n  aMM 
for  non-payment  of  rent  bad  been  otendljl 
receiver  against  G.  D.  Lynch,  sod  ti»  «»| 
motion  to  shew  cause.     From  tbe  iffidiii 
Lynch  it  appeared  that  bis  biber  hd 
tenant  of  the  lands  for  aeverri  yesn,  uii&a 
death  bis  mc^er  remaloed  in  poMwin  a '~ 
until  1847,  when  she  died.   Ths  sfidnt 
that  I<yncb  derived  no  benefit  fro>  tfat  Indii 
he  never  pidd  any  rent,  or  was  lerad  vi 
order  to  pay  roit,  and  that  be  endeanotdai 
said  lands  to  the  best  use  for  tbs  beoeA 
family,  as  a  trustee  for  them. 

From  the  receiver's  affidavit  it  ippwd  M 
since  Ms  appointment  in  1837,  be  bd  h^l 
received  rent  from  said  G.  D.  LjnKL 

Mr.  affea,  for  G.  D.  lynch,  e^i*^* 
Lynch  was  not  li^le  aa  a  tenant  to  aoMi 
as  be  had  not  been  served  with  sbj  oriK^H 
rent  to  the  receiver. 

Mr.  Leahjf,  contnu — This  esse  ens 
the  rule  laid  down  in  SomAweU  9-  Ambei. 
Cr.ft  Dix.  £.  R.  603,)  (S.  0, 1 1.  E.  R. fi! 
It  waa  held,  that  if  a  receiver  oa  hii  irm 
•ervetbe  wder  to  pay  r«it  iqN»sDtkiaM 
party  who  subsequently  beeosMs  »  taac  ■ " 
place  of  one  who  has  been  aemd,  ■■J 
for  non-payment  of  rent^  wtthott  w 
service  of  the  order. 

Masteb  op  the  Roua^I  willftfl«»j 
of  Southwell  V.  Armstrong,  whidi  I  thWs? 
decided  ;  for  where  a  tenant  hsa  bcea  an"  ■ 
the  order  to  pay  rwit,  and  anotbcf  P*^  "J 
wards  comes  into  poeseaaiwi,  1  do  '"''^IJ 
oessary  that  the  suooessor  should  ^"^^ 
and  as  this  person  has  been  in  pooM*"^ 
property,  and  taken  upon  hiasdf  tka*^ 
of  it,  I  wiU  disallow  the  cansekheirB,i>ik«* 

ALSTOSV.  ALCOCK^^4f^^  . 

PraBtke--mnormaUeir^~Jklkmf'^ 
efreid.  j 

Mr.  Burhe  moved  for  a  wdoctkm  cf 

Mr.  Berwick,  Q.  C,  for  tbe  wobW'-^J 
a  minor  matter  this  applieatioaii  V*^*^ 
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The  Hftftar  h»  authority  to  make  the  order  re- 
quired. 

Mr*  Fol^  appeared  for  the  inheritor. 

Tbb  HAem  ot  thb  Rolls  said  that  in  tUe 
caw  be  woidd  have  no  diffloilty  in  grantuig  a  reft 
naett  but  the  rooUon  wai  UDDeeeiaary  i  he  wo^ 
boverer,  aUow  the  motion  to  etand  over  until  ui 
applieetioo.waa  made  to  the  Matter. 


Habtbt  v.  hAWUEM^AprU  28. 

Praetieg-^Prominory  twU — I\trehats. 

Mr-  Lateltss  moved  to  make  a  ooosent  a  rule  of 
court.  The  ooiumt  vas,  that  the  Natkmal  Bank, 
the  purchasers  of  part  of  the  lands  sold  under  the 
decree  in  this  cause,  might  be  at  libertyt  with  the 

grivitj  of  the  Accoootant-generali  to  lodge  in  the 
ink  of  Ireland,  to  the  credit  of  this  cause,  the 
promissorr  note  of  C  Fitzumon,  one  of  the  public 
otfiosH  or  said  bank,  for  the  sum  of  £200 — ooe- 
fourth  of  the  purchase  money  of  said  landa;  and 
also  a  promissory  note  for  £6<M^  the  residue  d 
■aid  purchase  oooo^.  There  was  a  euffi^eot  sum 
lodged  in  court  to  pey  all  the  inoombrenees,  eioept 
sbmit  £20(^  and  the  consent  that  bis  promissory 
Mte  be  taken,  wee  signed  by  all  the  parties  having 
■ny  interest  in  the  matter. 

HAsnm  OF  tbb  Rou:^. — I  will  not  allow 
parties  on  cooaeot  to  vary  the  practiGe  of  the  court} 
it  ma;  create  the  greatest  embanassmoit.  I  will 
mike  DO  role  on  the  motion. 


RoBEXT  J.  Wanh  PttMimer,  J.  Obmsbt, 


WnUAM  Wan,  Pttkitnur,  Saiu,  Retpondmt, 
April,  £8tk. 

S^atHP — CimUnmng  proceedingt — Ju^mmU 
Acts, 

lk«  Court  has  authorUy  to  permit  the  assignee  of 
a^utlgmeiU  creditor  to  eoii<WMic  proot«dutg$  m 
hi  own  name  ;  biU  whan  A*  originxA  proeeed- 
uyt  Aow  bem  taken  bjf  a  truitte,  aitctoM  osi^- 
mmt  ha»  thus  been  rendered  necessary,  the  Court 
tnU  not  give  the  costs  of  the  motion  to  continue. 

Id  this  case,  W.  Weir,  the  petitioner  in  the  second 
nittsr,  together  with  the  respondent,  and  as  a 
nre^  for  bim,  executed  a  joint  and  several  bond 
to  one  K.  D.  Lloyd,  to  secure  the  sum  of  £1200, 
upon  which  jadgmwts  were  entered.  Lloyd  hav- 
ing requirad  payment,  W.  Weir  was  compelled 
to  pay  the  amount,  and  thereupon  the  jadgmeot 
was  asaigoed  to  R.  J.  Weir,  as  a  trustee  for  said 
W.  Weir.  On  the  ilth  of  January,  1848,  a  pe* 
litioawaa  proeeoled  by  aald  R.  J.  Weir,  and  a  re- 
niwappofntad  over  part  of  the  lands  of  the  re- 
■iiondsnt.  R.  J.  Weir  being  io  decUmog  health, 
at  the  reqoest  of  W.  Weir,  by  indenture  of  the 
22nd  dw  of  January,  184%  asugned  said  iadg- 
Mot  to  W.  Weir.  Shortly  afterwards,  R.  J.  Weir 
usd. 

JIfr.  W.  D.  PergHson,  on  behalf  of  W.  Weir, 
moved  that  the  proceedings  already  bad  might 
stand  and  be  revived  and  Iw  continued  for  and  in 
the  Dsme  of  the  said  W,  Weir,  and  that  he  wigb 


biive  the  benefit  <tf  same,  and  that  oertain  lands  in 
the  possession  of  the  respondent  might  be  let.  la 
the  ease  of  Dalf  v.  BUs,  (10  L  £.  R.  86.)  an 
ordnr  wu  made  sindlar  to  that  i^ch  I  bow  eeek  \ 
abo  in  the  Coart  of  Exoheqoer. 

BfASTBK  OF  TBB  RouA. — You  may  take  an 
order  to  continue  the  proceedings,  similar  to  that 
in  Daly  v.  Biake  ;  bat  I  will  not  give  any  costs, 
for  the  petitioDer  might  have  prooseded  without- 
the  intervention  <rf  a  trustee,  and  these  costs  have 
beoB  hicnrfed  wtMy  1^  his  own  act. 


GuiBT  V.  <yiJiJ!wnAw*^-AprH,  S9//L 
PracHce — £!ram>nafKiN — Nofhe — Im^ularity. 

The  Court  is  not  hound  to  suppress  depositions  in 
alt  oases  of  im^larify,  and  where  hy  accident 
the  defendants  solicitor  gave  but  two  aay^  notice 
0^  examinif^  a  witness^  instead  of  four,  as  re^ 
quired  ly  the  87th  general  order,  the  Court  per- 
mitted  me  diytositions  io  stand,  with  liberty  to  the 
plaint^ to  cross-exaenine  the  witness. 
The  bill  in  this  canae  wee  filed  to  reetrein  the  de* 
fendant  irmn  Issning  asecuUon  on  foot  of  a  judg- 
ment, and  to  set  a^e  some  deeds,  as  being  frau- 
dulent and  void.  The  replication  was  filed  on  the 
6th  of  January,  1649,  and  was  served  on  the  8th. 
The  rule  to  pass  publication  with  a  week's  respite, 
was  entered  on  the  13th  of  April,  and  was  served 
on  the  14tb.  On  the  Idtb  of  April,  notice  was 
served  on  behalf  of  the  defendant,  of  his  intention 
to  examine  a  witness  named  J.  Fahey,  who  was 
examined  on  the  20th  i  publicatioD  passed  on  the 
23rd  of  April.  This  was  an  application  on  be- 
half of  the  plaintifi;  that  the  deposition  of  J. 
Fahey  be  suppressed,  on  the  ground  that  same 
was  taken  irr^nlarly,  and  contrary  to  the  general 
order  the  Court,  and  notice  pursuant  to  the  87th 
general  order  had  not  been  served  four  days  before 
the  examination  of  said  witness,  and  publication 
had  passed  before  the  time  for  Ins  exandnation 
had  r^larly  arrived.  From  the  affidavit  the 
defendant's  solidtor,  it  appeared  that  the  bill  was 
filed  for  an  injunction  to  set  aside  certain  deeds, 
as  being  fraudnleut ;  that  J.  Fahey  was  the  only 
witness  examined  on  behalf  of  the  defendants,  and 
he  was  snbscribing  witness  to  the  execution  of  the 
deeds  which  were  sought  to  be  set  aside.  The 
affidavit  also  stated*  that  the  defendant's  solicitor 
was  unacquainted  with  the  residence  of  the  said 
J.  Faliey,  wliieh  was  not  discovered  until  late  on 
the  17tii  of  Aprilt  and  notice  of  his  name  as  a 
witness  was  transmitted  to  plaiotiflfa  solicitor  on 
the  18th }  and  that  np  to  the  time  of  making  the 
aflidavit,  defendant**  scriicitor  had  not  resd,  nor 
did  he  know  what  evidence  Fahey  had  ffiren. 

Mr.  Si^ghM,  Q.  C  and  Mr.  Hiurphy,  for 
the  plaintiS  Foiv  cAear  days  are  given  by  the 
general  order,  for  the  purpose  of  enabling  the 
other  party  to  ascertain  wiio  the  wituesm  ue^ 
where  they  reside,  and  to  prepare  for  tb^r  eroas- 
examination.  In  the  present  cas^  no  opportuni^ 
was  given  for  inquiry  or  cross-examination,  and 
the  depositions  of  this  witness  ou^t  to  be 
suppressed. 

Mr.  lynch,  Q.Ct  u>d  Mr.  Shertoek,  oontra.— 
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The  defendant  served  notice  of  the  name  of  this 
witness  as  soon  as  he  was  able  to  discover  where 
he  resided.  It  is  not  imperative  on  the  Court  to 
suppress  depositions  in  every  case  of  irr^olarity. 
Attorney- General  v.  Bail,  (9  I.  £.  R.  463,  2  Dan. 
Ch.  Practice,  580.) 

Master  or  the  Rolls. — The  87th  general 
order  is  quite  distinct  in  its  terms,  and  under  it 
"  The  notice  of  witnesses  intended  to  be  examined 
shall  describe  the  witnesses  by  name,  place  of  re- 
sidence, and  addition,  and  before  whom  the  wit- 
nesses  are  to  be  examined,  and  such  notice  shall, 
in  all  cases  where  a  witness  is  to  be  examined  be- 
fore the  examiner  in  Dublin,  be  duly  served  four 
days,  &C-,  before  the  examination  of  the  witnesses 
shall  be  commenced."  Nothing  can  be  more  pre- 
cise. In  the  present  ease  there  has  been  an  irre- 
gularity, which  appears,  however,  to  have  been 
accidental.  The  notice  was  served  on  the  18th  of 
April,  and  the  witness  waa  examined  on  the  20th, 
and  publication  passed  on  the  2drd,  clearly  in  vio- 
lation of  the  rule,  the  object  of  wliich  was,  to  give 
time  for  inquiry.  The  case  nearest  to  the  present 
is  that  of  Chdmondeietf  V.  Clinton,  (2  Mer.  81,) 
where,  however,  no  notice  was  served,  which 
makes  it  somewhat  stronger  than  the  present  case  ; 
and  the  Chancellor,  Lord  Eldon,  gave  the  defend- 
ant the  option,  either  of  permitting  the  plaintiff 
to  re-examine  the  same  witnesses,  or  of  allowing 
the  depositions  to  stand,  with  liberty  to  cross- 
examine  the  wituesses ;  and  1  will  follow  the  coarse 
adopted  in  that  case. 

**The  Court  having  offered  to  tlie  plaintiff  the 
option  of  suppressing  the  depositions  of  J. 
Fahey,  giving  the  defendant  liberty  to  re- 
examine said  J.  Fahey,  or  permitting  the  de- 
positions to  stand,  with  liberty  to  plaintiff  to 
cross-examine,  let  said  depositions  stand,  andlet 

Jlaintiff  be  at  liberty  to  cross-examine  the  said 
.  FsJiey,  andlet  such cro»*examination  close 
within  one  week,  and  let  the  defendants  pro- 
duce said  J.  Faliey  for  cross-examination,  and 
give  24  hours'  notice  thereof,  and  let  defend- 
ant pay  plaintiff  £5  for  his  cmts  this 
motion." 

ZtA.  284,  >  373. 


MuftDOCK  V.  MuBDocK.— ilfciy,  I5th, 

Writ  of  He  exeat  granted — Not  prayed  by  Bill. 

Where  a  defendant t  tntonfum  to  go  abroad  ariiet 
or  w  ,/Sr«<  ducovered  in  tJu  oowm  of  a  eoMte,  a 
writ  of  He  exeat  will  be  gramttd,  although  it  it 
not  prayed     the  bilL 

The  bill  in  this  case  was  filed  to  administer  the 
assets  of  Robert  Martin,  deceased,  and  prayed  for 
an  account.  The  defendant  had  been  served  in 
Scotland  with  a  subpcBna  to  appear  and  answer ; 
bnt  although  the  time  had  expired,  no  appearance 
had  been  entered.  From  the  plaintiff's  affidavit  it 
appeared,  that,  on  tiie  day  before  the  application, 
the  defendant  went  to  Belfast,  and  there  stated  thsM- 
it  was  his  intention  to  return  to  Scotland  forthwith. 

Mr*  Gibbon  now  moved  for  a  writ  of  Ne  exeat. 
The  bill  does  not  pray  for  the  writ,  bat  where  the 
matter  on  which  the  appUeatitni  Js  gnranded  haa 


occurred  cnbseqoently  to  the  filing  of  the  Mil,  H, 
Conn  will  grant  the  application.  (3  Du.  CP.  386 ) 

Mr.  W.  Smilhy  Am.  Cur.,  nwDtkmed  tbe  cut 
of  Beale  v.  Jacob,  where  Sir  E.  Sagden  gruied  i 
writ  of  ye  exeat  in  chamber,  and  bsM  tbtt  tbt  U| 
need  not  pray  the  writ  in  that  caie.  Tbm,  htf 
ever,  the  matter  on  which  the  applicttioo  v« 
grounded  arose  subsequently  to  the  tti^  irf  ike  bill 

The  Mastsk  or  the  Rou,s  nude  the  oricr. 

Vance  v.  Rampcklet — Juiu 

Pi  aciice — Amendment —  Under  49U  gtmelordir 
etriking  out  j^iU^  not  alkmi  ' 

Mr.  Trevor  applied  that  the  deputy  Xttpv  rf  tlie 
Rolls  might  be  directed  to  amend  the  UQ  q( 
vivor  AM  in  this  cause,  by  striking  ont  tbt  duni 
of  two  of  the  co-plaintiffli,  and  miking  tbon  ^ 
fendants,  and  introducing  amendmentitomaiethe 
bill  a  bill  of  revivor  and  supplement  Then  hid 
been  no  answer,  and  no  order  to  revive ;  tbe  ofioer 
had  declined  to  make  the  amendmeDts  reqdred,  « 
it  had  not  been  the  practice  to  strike  out  pUuife 
by  amendments  under  the  49tb  rale.  Cmuielm- 
tended,  that  under  the  terms  of  tbe  49tli  ordw, 
which  provides  "  that  the  plaintiff,  until  an  annrtf, 
plea,  or  demurrer  shnll  be  filed,  shall  be  at  libettr 
to  amend  the  bill  as  often  as  he  may  be  tdriiid, 
without  any  rule  or  order  for  that  porpoM.*  || 
any  case  where  the  Court  would  allow  the  amai 
ments  to  be  made,  the  plaintiff,  onder  tlM4!tt 
order,  might  befwe  answer  make  the  amariuiati 
necessary  t  and  is  order  to  shew  ihst  the  Coait 
would  allow  the  amendments  required,  be  dted  die 
case  of  Smith  t.  Wal^  (1  I.  E.  R.  167.)  vtae  i 
bill  was  filed  by  a  widow  to  ridse  the  amm  of  t 
jointure  charged  on  lands  by  her  aiarr^HtiW. 
ment.  The  defendant  having  hy  anaver  tend 
the  husband's  power  to  jointure,  slk^tbatte 
husband  was  only  tenant  in  tail,  and  that  tbeertiic 
tail  had  not  been  barred ;  an  amended  bHlwaidia 
filed,  praying  for  dower  in  case  Uie  plaimiffvii 
not  entitled  to  jointure.  The  defemUnt  nehber 
answered  nor  appeared  at  the  hearii^  and  tbe 
Court  decreed  the  plaintiff  entitled  to  dover,  uA 
directed  an  account  of  the  arrears-  Thii  aisended 
bill  was  held  to  be  in  continuation  of  tk 
original  aoit  The  atteratioD  nude  io  that  can 
was  maoh  greater  than  what  is  Wfini  k 
the  present  case ;  also  In  Uie  case  of  Mug  v, 
Nettlet  (3  I£.R.  sfter  tbe  defendnti  lni» 
swered  in  a  suit  by  husband  and  wift^  niniBeii 
the  wife's  separate  esUte,  leare  wwrinBloaMal 
the  bill,  by  striking  out  tbe  hosbawn  ns»  «i 
co-plaintiff,  as  he  had  become  insolvent }  nd  If 
substituting  in  Us  stead  a  party  tosoeasaeitftitod 
of  the  wife ;  and  also  by  insemng  the  naoMtflbt 
husband  and  his  assignee  as  defradants  UMieesd- 
ments  should  be  inserted  in  the  lull  mm. 
(White  on  Supplement  and  revivor,  104.) 

The  M ASTKK  of  tiie  Roixs  said,  that  tbt  Dtpe- 
ty  Keeper  of  the  Rolls  had  commonicttsdvkbte 
on  the  subject  of  this  casn,  and  stated  tbal  it  *h 
not  tbe  practice  to  amend  a  bill  I?  stnkin;  «■> 
plaintifEb  under  the  49th  general  order,  at  tbm  *» 
a  side-bar  rule  enablhig  pldatift  to  dicnMi  tki  bill 
wHb  ooBta  agunst  them ;  and  tfatf  bewtddMn 
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ctice,  vhfttever  it  might  be.  On  the  following ' 
s  Honor  directed  notice  to  be  unred*  speci- 
tie  amendiiieiitt  wngfati  in  order  thet  there 
K  a  docanMBt  to  eeod  to  the  offi«er  to  de> 
!  the  practice. 

— • — 
EQUITY  EXCHEQUER. 

EVUIOl  V.  MoimiOKBIICT*— JWM,  4<A, 

tm,  PHitioner,  Billiho,  Re^ndmU 

» — Lien  of  $oUcitor — Sriiiging  deeds  in 
'der  of  tha  Court — Taylor  v.  Gorman,  I. 
1 830,  S.  C.J— On  appeal,  (1 1.  E.  R.  259.) 
tden  ff.  Desart,  (S  D.  ^  W.  405,^  and  Bozon 
oOaQd.  (^4  My.  if  Cr.  3b4,J  cotuidered, 
a  solicitor  hoe  a  general  lien  upon  p€^era 
tciient,  which  are  required Jor  thepurpoea 
tvit,  Uie  Court  has  the  power  of  farcing  him 
inginthe  deedt,  and  ofprwrving  hu  rights 
tet/  existed  on  the  papers, 
'vtkilt,  on  iMholf  of  the  petitioner,  William 
the  receiver  io  the  cnue  of  Lewtge  v.  Momt- 
^,  moved  that  Jainee  G.  Billing  and  Tbeo- 
lillii^  do  hand  over  to  the  petitions,  or 
in  Court*  aulyect  to  their  lira  thereon,  all 
Mds  and  tenant^  leaaeSi  nibjeet  to  auch  order 
be  Court  ahall  seem  proper.   The  petition 
,  tbat  previously  to  the  appointment  of  the 
>Qer  as  receiver  in  1847,  the  defendant,  W. 
loatmoren(7  conveyed  the  estates  in  the 
ing>  mentioned  to  the  respoodeuta,  upon 
totdl  and  dispose  of  the  same  for  the  pay- 
<tf  die  debts  affiscting  the  estate,  and  apply 
Jmhm  to  the  naa  of  the  defendant ;  that,  the 
■ot  being  reigistered,  the  respondents  were 
ide  parties  to  the  oanse ;  that  it  was  arranged 
le  costs  and  expenees  of  the  preparation  of 
eeds  in  respect  of  the  intended  sale  were  in 
it  instance  to  be  paid  to  the  respondents ; 
be  remembrancer  having  directed  the  peti- 
te bring  ejectmanta  against  the  defaulting 
K  be  applied  by  notice  to  the  Mesvs.  Billing* 
D  reply  allegad  tbat  they  heU  the  papers  as 
afor  the  sale  of  the  etutes,  which  waa  knowa 
KDted  to  by  the  plaintiff's  solicitor,  and  the 
parties  to  the  cause,  and  as  such  trustees 
id  incurred  certain  expenees  and  costs,  for 
they  claimed  a  lien  on  the  said  estates,  and 
irticulara  of  which  claim  they  had  furnished 
solieitor  for  the  defendant,  De  Montmoreni^. 

Rollestone  for  the  respondents,  relied  on 
'm  t.  Desart  (2  Dr.  &  W.  405),  and  Taylor 
■SKM,  (6  Ir.  Eq.  Rep.  330,  S.C.  7  I.  £q.  Rep. 

SoMOH  V.  Solland  <4  My.  &  Cr.  354),  and 
4ed  that  bringing  the  deeds  into  court  would 
^  deprive  the  solieitor  of  his  lien  ;  that  ac- 
g  to  those  authorities,  the  lien  was  not  trans  ■ 
lo  the  fund,  and  be  oonsaquentlj  preferred 
^  his  right  to  retain  the  deeds  in  his  pos- 
[^i/n>y>£U-LordEldoDfiraquenUjhald 
K  coort  would  make  an  order,  that  the  deeds 
I  be  brought  in  wiibont  pr^udice  to  the  lien, 
'bole  question  in  BIiumUh  t.  Vesart  was, 
n  the  solicitor  had  not  waived  his  lien ;  and 
v<  BoUandf  Lord  Cottenham  decided  that 


tbe  solieitor  having  voluntarily  broogfat  in  the  deed 
was  entitled  to  his  lien,  for  tbe  costs  in  tlw  cause 
only.]  ISidiardst  B^l  think  the  oonrt  should 
have  the  power  of  preserving  for  the  solidtor  the 
same  lights  he  had  upon  tbe  deeds  themselves.  It 
would  be  mmstrans  to  say,  if  a  solicitor  have  a 
lien  a^inst  a  aobsequent  inreditor,  that  a  prior  cre- 
ditor IB  not  to  have  any  means  of  reaching  the  pa- 
pers, Mid  tbat  the  whole  cause  is  to  be  stayed.] 

PsHMBTATBEB,  B — I  do  not  See  what  objection 
can  exist  to  the  solicitor's  bringing  in  the  deeds  by 
order  of  the  court,  without  pr^udice  to  his  lien.  The 
question  is,  whether  the  court  cannot  order  in  the 
deeds  in  invitutn,  reserving  to  the  party  such  right* 
as  he  would  have  had  if  they  were  not  brought  in. 
Lord  Chancellor  Sugden  dedded  Taylor  v.  Gor- 
man on  grounds  different  ftvm  those  upon  which- 
the  Master  of  the  Rolls  acted.    I  do  not  understand 
him  as  deciding  that  if  the  order  was  made  in  %n- 
vitvmt  the  lien  of  the  solicitor  would  not  still  exist. 
He  thought  the  Mastw  right  upon  another  point ; 
but  lie  decided  that  tbo  solidtor,  having  executed 
the  deed,  and  voluntarily  brought  the  deed  Into 
court,  had  waived  his  lien.   We  will  grant  the 
motion  in  the  terms  of  the  notice ;  we  will  take  care 
of  the  rights  of  the  solicitor  by  a  special  direction  ; 
but  I  am  far  from  saying  such  an  order  is  neces- 
sary;  I  think  the  ordinary  order  to  bring  in  the  deeds 
without  pr^udicetothe  Ueo  would  bequite sufficient. 
"  Let  said  J.  T.  Billing,  and  T.  Billing,  deposit  on 
oath  forthwith  in  the  office  of  tbe  Chief  Re- 
membrancer, the  several  title-deeds,  &c.  in  their 
hands,  power,  or  custody,  without  prejudice  to 
the  lien,  if  any  they  have,  against  any  of  the 
parties,  or  against  the  fund,  reserving  to  the 
court  the  connderation  of  such  order  as  they 
may  hereafter  think  fit  to  make  against  the 
parties  or  tbe  fund,  and  declare  the  receiver 
entitled  to  the  costs  of  the  motion  to  be  allowed 
him  in  passing  his  account" 

— ♦ — 

QUEEN'S  BENCH.— Eastkx  T»h. 

Cabhichaxl  v.  Watxbtokd  Ano  Limerick 
Railway  Comfart.^ — May,  Srd  Sf  4th, 

Actionon  tkeease — Overmarking  execution — Prin- 
c^aaiand  agent — Malice — Corporation — Attor- 
ns and  client — Reasonable  and  probable  cause.  ' 
In  an  action  on  the  case  Jor  HAUdomLX  and  n* 
JtnuotTBLT  over-marktng  a  writ  of  CA.  8A.,  and 
causing  the  plaint^ to  be  arrested  <A«r«on,  it  is  not 
svffidetU  in  order  to  prove  malice  in  the  defendant 
to  show  that  his  attorney  or  agent  was  actuated 
by  malicious  motives. 
Held  also  that  a  mere  mistake  on  the  part  the 
attorney  was  no  proof  of  nwiice  in  him,  and  that 
thefacts  reUed  on  by  the  plaintiff  in  the  present 
case  amounted  to  nothing  more. 
Seroble  that  the  same  rule  would  app^egua^  to  tho 
cases  of  on  imdividual  and  a  corporate  ho^. 

Action  on  the  case.  The  declaration  oontained  four 
counts,  in  the  first  and  seomtd  of  which  the  defen- 
dants were  dialed  with  having^^iJlie^  mutUeiouify, 
and  tnjurioudg  caused  and  procured  a  certain  writ 
of  CO.  so.  issued  against  the  plaintiff  to  be  marked  at 
foot  with  the  sum- of  £A6&.  Os.  2d.,  .whereas  £360^ 
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lem.  onlf  wu  due.  The  Ihird  and  fourth  MaiUs 
wbtUtotM  the  word*  tnrong^tify  aod  v^'uriousfy  for 
mi^fUfy  ud  waft'cwwAt.  xhe  d»iugei  were  laid 
at  £2000.  The  geoena  imw  had  beeo  pleaded  and 
a  sum  of  money,  conwstiiig  of  over-levy  and  iatereat, 
together  with  £50  to  answer  damagaii  bad  bera  paid 
into  Court.  The  action  had  o^tnally  been  tried  at 
Corit  Summer  Aiaizw  of  184^  before  Moore  J., 
when  a  verdict  was  had  for  the  plaintiff  for  £500 
danutgest  and  in  Hilary  Twm  last  a  rule  was  made 
absolute  to  set  aside  the  verdict  on  the  ground  of 
misdirection  by  the  learned  judge  who  had  charged 
the  juiyi  that  in  his  opinion  pnwf  of  actual  maAce 
mfict  was  not  neoeasaryt  and  that  such  malice  as 
would  sustain  the  action  ntight  be  inferred  fr<HB  groaa 
Delect.  The  arguments  aod  judgment  on  that  oc- 
casion have  been  reported  at  pp.  186-8  of  this  voU 
whm  alto  ia  given  a  faUatalMMiit  of  the  pleadings 
in  the  wU|  ana  of  the  evidenee  adduoad  at  th«  triu. 
The  cause  came  on  to  be  tried  a  second  time  at  the 
Cork  Spring  Asuzes  of  1849,  before  Ridiards, 
where  evidence  having  been  gone  into  similar  to  that 
|pven  on  the  former  trial,  the  learned  judge  told  Uie 
jury,  that  in  case  they  were  of  opinion  that  the  exe- 
cution had  ia  fact  been  over-marked,  the  next  ques- 
tion for  them  was,  whether  the  evidence  in  the  case 
warranted  the  inference  that  the  executioo  was  so 
ovei^marked  roalldonsly  or  not;  that  it  was  not  ne- 
cessary to  enable  the  plaintiff  to  recover  that  he 
should  shew  that  each  or  any  one  o£  tlie  managing 
body  of  the  Company  had  exhibited  enmity  towards 
the  ploinUff,  or  had  been  in&uenced  by  malicious 
motives  in  the  issuing  aod  ovennarktng  of  the  writ 
against  the  plaintiff,  but  that  if  the  person  profti- 
monaU^  emplt^vd  bu  the  d^ndanti  againtt  th* 
plaini^ aUtd  so  in  the  tnntaction  a$  to  warrant  the 
tiArmcilhattkeovetmarkii^hadbetnnuUicuittion 
Alt  jtattt  the  defindantt  were  rupontibU  m  ihU  ac- 
tionfar  the  ooneeqveneef  of  hit  act;  that  a  mere  mis- 
take however,  was  oo  foundation  for  an  action  like 
the  present,  and  that  it  was  for  the  jury  to  draw 
their  own  conctusioo  from  the  facts  in  evidence.  The 
jury  found  again  for  the  plaintiff  with  £600  dama- 
ges. A  oon£tional  order  was  obtained  in  the  course 
of  this  Term  to  set  aside  the  second  verdict  on  the 
ground  of  misdirecti<Hi  and  of  its  being  contrary  to 
the  weight  of  evidence.  Cause  was  to-day  shewn 
against  making  the  same  absolute  by 

Mr.  Bennett,  C.  C^r,  J.  D.  Fitzgerald,  Q.C. 
•iHi  him.) — This  action  U  not  founded  on  the  sta- 
tute but  sit  common  law.  It  is  absurd  to  draw  a 
disUndioB  between  the  acts  of  an  individual  and 
those  of  a  Company.  H««  the  Company  gave  in- 
structions far  the  eonunteton  of  a  eertain  act  which 
caused  the  arrest  of  the  plaintiff,  and  that  notwith- 
standing the  positive  assurance  on  the  part  of  their 
attorney  that  he  should  have  notice  of  anv  proceed- 
ing  on  root  ofthe  judgment  against  him.  ^herewas 
abaodant  evidence  in  this  case  to  warrant  an  infe- 
rence of  malice  in  the  defendants.  JV*cAo6on  v.  Cog' 
JUti,  (4  B.  &  C.  21 ;)  Ravenga  v.  Mackintosh  (2  B. 
&  C.  603,  per  Holroyd,  J.)  The  ottier  side  may 
nly  on  Sindair  v.  Eldred,  U  Taun.  7,)  but  all  that 
that  case  decided  was  that  Uie  merefactcrfadefao- 
dant  having  been  mom  ftroeeed  in  an  action  in  whi<^ 
be  had  held  the  plaintiff  in  the  principal  ease  to  bail 
was  not  fwr  «•  evUenea  of  maltoe.  AtuHn  v.  /M- 


»«N,(8B.ftC.  l3%)lianaMhoritffaioarW 
5aem  V.  Chilk  (6  Ad.  &  EL 652,  per  UuledabT; 
The  arrest  Iwn  wae  ralenlatad  to  i^/m  mt  ssh 
the  cbanetsr  of  the  plaintiff  bnt^hbrnvciii^ 

credit. 

Mr.  Serieant  O^Srient  wtd  Mr,  Martin,  Q.  Q. 
ooDtnu — Even  assuming  the  learned  judge  idiirn 
to  have  been  right,  then  was  no  evidaeoe  aut£ 
to  go  to  the  jury.  The  verdict  is  daac^  •phMthi 
weight  of  evidence.  With  respeet  totheutbuiiiiH 
dted  by  the  otb«r  sids^  in  Saxon  v.  GsidrdKqiM. 
tion  malice  did  not  arise  at  all,  itDotbniog)^^ 
even  averred  in  the  declaration,  and  for  Uiii  tba 
verdi<A  was  set  aside.  In  Ravenga  v.  AetiMtoL 
Lord  Tenterden,  CJ.  left  it  to  tbs jgiy torn 
whether  the  defendant  had  acted  bomjtit^tat^ 
Ueving  that  he  had  a  good  oaosa  of  adtoa  ot  m. 
In  NteMton  v.  Oymthe  qnealion  cf  sidiGi «« 
left  to  the  jury,  and  Hoboyd,  J,  is  il«Me 
seys,  that  "two  ingredient*  are  indiiptaiiUj  |^ 
oessary  to  the  maintenanee  of  anactiaBortbiitiid, 
fflo^  and  want  of  probable  comet  and  the  phm. 
tiff  most  produce  taeb.  evidence  of  both  u  *iH 
enable  the  jury  fairly  to  infer  tbesL"  In  Shtciu 
V.  Eidred,  the  plaintiff  was  nltlDiatel;  noonhcd, 
and  is  AaUin  v.  Debmam  roalidou  doUoh  *« 
clearly  diargeable  to  the  defendut  Wc  rdj  « 
the  cases  of  Giheon  v.  Chaatsrt*  (2  Boh  &  PdliSi) 
De  Medina  v.  Grove,  (10  Q.  B.  152.)  TfasniNi. 
ing  of  Lord  Deoman  in  the  last  ease  itrosgly 
plies  to  the  present,  floors  v.  <Panltair,(l6lL 
&  W.  695.)  In  this  eaae  we  have  gim  datiu 
evidence  that  the  evermarking  oomphuned  of  ori- 
ginated in  a  mistake.  Then  b  a  dsfinUiea  vh« 
oonstitates  malice  ia  the  aoterto  1  Wais.6a«fai, 
130.  Our  neit  ofc|}eotiaB  i%  that  the  mKv  is 
ground  the  preaant  aetioo  ahonld  have  hM  « ihc 
part  of  the  individun]  who  tssooghttobiwdi 
respcmstble,  and  not  of  Ida  attoran.  nan  m 
certainly  cases  of  treqiaea  in  whioi  d»ptiDdpil 
has  been  held  answerable  for  the  aoU  of  In  iptt 
or  servant,  acting  within  the  scope  erf  hii  intbrnitf. 
{Crtnnptonf  J. — Take  the  case  of  sdiatdinetiai 
his  attornw  to  issue  execntion  fin*  tbs  snot  mi 
due,  end  the  attorney  maUaonsly  iasertiiig  ia  tW 
writ  a  larger  sum.  Would  the  dient  be  liibk 
therefor  ?]  We  adroit  that  an  aetioo  will  tiei^ 
the  attcniey  or  dient,  or  both,  hi  can  aibca  hi 
broo^t  home  to  them  individuallr.  Cnm  i.Pi' 
Jutf,  (4B.&C.86.)  ThetestefaptiDc^^la. 
bill^  for  the  aot  of  hia  agent  is,  wbMber  bi 
witUn  the  scope  of  the  authority  of  tbs  hue. 
M'Mmmt  v.  CridceU,  (I  East  106.)  Cn/h  r. 
Oliver,  (4  B.&  C.  60a)  .  [Oaaytoi, .f^Wlat 
the  act  of  a  serrant  ia  lawfnU  the  maslir  h  liiUih 
if  it  be  done  within  the  aoope  of  the  HrraA  vt 
thority ;  not  so*  however,  when  the  stnaiA  la 
is  unlawful.]  T^nas  v.  Rueeelk  (1  J.  *  & 
Story's  Law  of  Agency,  456.J  [.»aoUa^^a. 
One  man's  malice  cannot  be  the  malice  of  iMhr.] 
Then  ia  a  third  queation  in  this  cass^  attosWar 
a  corporation  can  be  liaUe  fai  sodi  v  letioa. 
[BUMmme,  CJ^U  an  iadividas]  ess  bebdd 
UebleCurtheactsof  hiaageat,  sooan aoarpontka. 
Perrin,  /.—This  qoestioo  appeafs  od  tlienEord.] 

Mr.J.I},FitKmtd,ii*Cn'mn^'  THeHA 
is,-ia  the  eaaee  r^emd  tDkad1ed*'«>FMii>^' 
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neaDs  notbii^  more  tban  UBltae  io  fiiet  as  dudn- 
guisbed  from  mslioe  in  law.  The  jury  were  at  Oberty 
to  infer  malice  in  fact  from  the  abseace  of  probar 
ble  cause,  Mitchell  Jtnkint  B.&  Ad.  693); 
Arhnclde  v.Taghr  (in  D.  F.  3  Dow.  180)  j  PurctU 
r.  JiMCtumara  (9  East  361) ;  Parrott  t.  FiJttriek 
(9  Eaat  36%  note.)  Groea  and  culpable  BgUgoioe 
ggbrda  a  preaumptiDn  of  malice,  3  Starkie  os 
Eridenoe^  72S.  ICrampUm,  J^Tb»  overmark- 
iu  here  would  appear  to  be  a  mere  miitake.]  In 
^tba  preoedeota  thwe  ia  no  avcnneat  in  coui 
of  thii  kind  to  be  met  with,  of  want  of  probable 
am,  and  tb«  form  of  the  preaent  declaratloa  waa 
bonowed  from  Chilty  od  PlMdiog  (Ed.  1631.) 

aewtheleai^  praved  the  abaenoe  vt  probiA)le 
cause.  We  adadt  the  priodple  laid  down  with 
reipect  to  the  liability  of  a  principal  for  the  act  of 
hit  ageat,  with  this  qualification,  that  it  most  either 
be  ao  act  done  by  the  express  dinethm  of  tiie 
priodpal,  or  subsequently  adopted  by  bim,  as  in 
tbepreaent  case^  Jarman  v.  Hooper  (1  DowL  &  C. 
769).  The  judge  did  not  tell  the  jury  that  they 
were  to  eonitider  the  company  VukAt  &r  the  in- 
lentioDB  of  their  attorney.  In  wwj  case,  the 
iMuing  of  a  writ  is  the  act  of  an  atttmy,  and  aois 
i»  oTermarkiiur,  and  yet  the  autute  renden  hte 
client  liable,  lUid  v.  MitduU  (4  Ir.  L.  H.  882.) 
With  reaped  to  the  lUbiUhr  of  a  corporation,  Tht 
Quern  V.  TTu  Great  Nor  A  of  Engtaatd  I^Uwam 
CM«paigf(^Q.B,S15),isinpoinfc 

BucEBOEHB,  C.  J. — In  thia  very  important  ar- 
ganent  three  qoastiooa  haTe  been  raised  for  our 
ooBsidflratioi^  with  vespeot  to  one  of  which,  the 
coort  Is  USA  called  npon  to  pronounce  any  opinion, 
namely,  aa  to  the  abaence  of  probaUe  cause,  and 
wbetberthe  learned  judged  would  faaTO  been  justified 
io  toUing  the  jury  that  horn  want  thereof,  they  were 
at  hberty  to  infer  malice  in  the  defendants^  We 
do  DOt  find  any  averment  of  the  want  of  probable 
cause  in  a  single  count  of  the  declai^tton,  and  no 
aUusion  thereto  Is  made  in  the  cbai^  of  the  learned 
judge.  Therefornv  even  though,  in  point  of  UtOt, 
no  probable  cause  existed,  the  question  is  not  now 
properly  before  the  court.  We  are  now  aimply 
reviewing  the  charge.  It  is  impossible,  howerer,  to 
leave  thia  subject  without  observing,  that  the  jndg- 
ment  waa  entered  in  May,  1847,  and  though  the 
plamtiffwu  apprized  of  proceedings  having  been 
taken  against  him,  and  though  the  faUeat  oppor- 
tunity waa  allowed  Um  of  sbewiog  that  be  waa 
uajttsUy  charged  with  a  Utger  sum  than  was  really 
do^  yet  for  a  period  of  six  months,  he  never 
availed  himself  thereof,  even  after  a  notiee,  on  the 
I«rt  of  the  Company,  of  their  intention  of  enfordng 
their  demand,  with  the  partionlars  of  which  he  mmi 
have  been  perfectly  cognieant.  It;  tbertfore,  the 
quesdon  of  probable  oauae  had  property  been  be- 
fore the  jury»  and  I  bad  been  the  presiding  judge, 
I  should  have  been  slow  in  arriving  at  the  condu- 
iion  that  there  was  not  abundant  endenee  of  the 
auteiwe  of  probable  eaose.  But  with  retpeet  to 
be  proposition  which  we  have  oMefly  to  consider, 
t  la  quite  plain  that  the  learned  jodni  toU  the  jorv 
hat  to  soatam  the  pieaent  aotioii,  it  waa  eot  neee^ 
ary  for  the  plaintiff  to  shew  that  the  defendants 
kemubm  Wfra  aetnated  by  malice,  but  that  it 
ran  euffident  to  prove  that  maUoe  eidsted  oh  the 


part  of  the  agents  or  persons  em|4(^ed  by  them  i 
ia  other  woi^  that  the  malice  of  one  man  mig^t 
oonitmetivdjf  be  deemed  that  of  another.  No  an* 
thority  haa  bean  cited  to  maintain  soeh  a  fffopoirftioD, 
which  is  repugnant  both  to  reason  and  commoii' 
sense.  Where  one  person  is  employed  by  another, 
hia  aets^  aa  agent,  by  anthority  derived  from  Ma  prin*' 
dpal,  whMlm-  expreas  or  imi^ted,  are  to  be  eon- 
ridered  as  the  acts  of  the  |windpal ;  but  it  h  quite 
a  distinct  qnestloo,  whether  maliee,  which  is  a  men- 
tat  operation,  an  act  of  the  mind  can,  by  impli-' 
eation,  be  extended  from  one  man  to  another.' 
In  my  opinion,  it  is  imposrible  that  such  a  pro- 
poation  can  be  maintained.  We  now  come  to  the 
rtifrd  question,  as  to  whether  there  was  evidence' 
of  malice  on  the  part  of  the  persons  professionally 
employed,  and  who  bsued  the  execution.  Tie  learn- 
ed Baron,  as  stated  in  his  report,  told  the  jury,  that  if 
the  persons  professionally  employed  by  the  defend- 
ants to  conduct  the  aetiwi  against  the  plaintiff, 
acted  in  such  a  way  in  diat  transaction  as  to  warrant 
the  inference,  that  the  overmaritlng  of  the  execution 
was  maUmous,  the  defendants  in  the  present  aoUoa 
were  responrible.  Now,  the  pmcm  who  Iwned  the 
exeeation  was  Mt.  Newman,  and  he  statei  in  hit 
evidence,  as  it  appears  on  the  repot,  that  ao  far 
from  being  actuated  by  malice,  he  wis  not  at  all 
aware  of  the  payment  which  had  been  made,  and 
accordingly  any  intention  to  impute  malice  to  Mr. 
Newman,  was  fairly  disclaimed  at  the  bar.  Then 
with  respect  to  Mr.  Tandy ;  can  it  be  presumed 
that  he  was  actuated  by  malice?  He  was  em- 
ployed by  the  Company,  and  appears  faithfully  to 
hare  discharged  bis  duty.  The  bank  gave  notiee 
to  the  agent  of  the  Company,  and  that  ofiioer  gave 
notice  to  Mr.  Tandy.  A  letter  was  certainly  writ* 
ten  to  him  containing  such  notice,  which  is  alleged 
to  have  miscarried,  uid  on  search  cannot  be  fonndl 
Here  was  a  caanalty— and  to  the  miscarriage  of 
that  letter,  and  to  that  adone,  are  to  be  attributed 
all  the  subsequent  oocnrrences.  Whatever  blam^ 
therefore^  exuts,  if  any  there  be,  arises  atdely  in 
respectof  the  loss  of  that  letter;  bot  the  sum  total 
of  the  evidaice^  so  fer  from  shewii^  malice,  proves 
the  contrary  ;  and  I  am  clearly  aat^fied,  that  there 
was  not  a  sciiUWa  of  evidence  that  any  peraon  was 
actuated  by  malicious  motives  in  the  transaction, 
or  that  the  overmarking  originated  in  anything  save 
acddent  or  mistake, 

Ceahftoh,  J. — I  entirely  concur  in  the  judgment 
of  my  Lord  Chief  Justice.  1  am  at  a  loss  to  dis- 
cover a  BcintiUa  of  evidence  to  go  to  the  jury  from 
which  malice  in  the  defendants,  or  those  employed 
hj  them,  could  be  inferred.  Undoubtedly  the 
Company  are  answerable  for  the  acts  of  thdr  agents ; 
but  as  it  is  conceded  that  it  is  impossible  to  fasten 
malice  on  Mr.  Newman,  it  is  necessary  for  the 
plaintiff  to  go  beyond  the  evidence  which  affbcta 
him.  If  it  had  been  proved,  that  a  person  acting  for 
the  Company  had  said  to  Mr.  Newman  '  We  have 
been  paid  £300  on  account  of  the  jadgmeirt  wUch 
was  obtained  for  £600 ;  but  the  Company  does  not 
wish  to  give  mdit  for  such  payment,'  and  that  gen 
tleman  in  consequeilce  had  issued  execution  for  the 
whole  amount,  this  might  be  a  drcumstance  fh>m 
which  malidous  motives  might  be  inferred.  So 
far  however  fh}m  this,  the  Company  do  everything 
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which  Ii  fair  and  jutt ;  they  write  to  ioform  Mr. 
Taadv  of  the  payment  of  the  money ;  and  if  a 
oatDalty  occurred  retpecting  the  letter,  that  does 
not  raise  a  pre«umption  of  malice  either  in  Tandy 
or  the  Company.  Suppose,  on  the  other  band, 
that  he  did  receive  the  letter,  bat  forgot  it}  or  from 
negliganee  or  carelestam  omitted  sending  it  to  his 
DubUD  partner — is  that  evidence  of  vmAw^  There 
is  not,  therefore,  any  groond,  in  my  opinion,  for 
impnting  malioe  either  to  Mr.  Tandy  or  Mr.  New- 
man. Bot  grant  (however  absurd  and  inmdlble  it 
qnay  appear)  that  both  these  gentlemen  were  infln- 
aBond  tjr  malisons  motives,  in  what  way  are  the 
defendants^  who  are  responsible  for  <&«  actt,  not 
the  moiMwri  of  their  aCtornef ,  connected  therewith  ? 
I  think,  therefore,  that  the  Jiidse  should  dther  have 
nonsuited  the  pWnttff,  or  at  alfeventa  have  told  the 
jury  that  there  was  not  any  evidence  of  malice,  in- 
Atead  of  directing  them  that  although  they  should 
acquit  the  company,  collectively  and  individually 
of  malice,  nevertheless,  in  case  such  could  be  in- 
ferred from  the  acts  of  the  agents,  they  should  find 
for  the  plaintiff.  Such  would,  in  my  opinion,  be  no 
less  than  to  impute  to  one  man  the  guilt  of  the 
other,  in  a  way  not  warranted  by  principle,  autho- 
rity, or  common  sense.  I  thinit,  therefore,  that  the 
order  for  the  new  trial  should  be  made  absolute, 
without  costs. 
Pbbum,  J.  oonrurred. 

Ruk  ab$oluie. 

EXCHEQUER  OF  PLEAS. 

.  GsuBB  and  Arothbb,  v.  M^Kbuna — May  24. 

Pleading — Charter-part^ — Condition  precedent 
intufietentiy  averred. 

A  Deciaration  on  a  Charter  party,  tet  forth  a$tip- 
wAittim  that  the  ehip  ehouid  proceed  to  2>ub/in,  or 
a$  neur  thereto  ae  the  ehouid  eafdy  get,  a  nd  deliver 
Ike  cargo  on  being  paid  the  freight  <u  therein 
mentioned  i  and  ^al  one-Aird  ^  the  Jrwht 
$hoMld  he  paid  in  oa«A  on  thguiUoadiiig  and  right 
ddiwrjf  of  the  eargo^  and  the  rett  hy  tmrroved 
UBm,  P^^^hle  in  London  at  fburnumthifoilowingt 
^  7%e  dedaraiim  mnlainad  an  mwrmMsf  that 
th*  eaid  ehip  did  AerawifA  proceed  to  Dublin, 
and  did  men  and  there  deliver  her  cargo,  ^c. 
Special  demurrer  on  the  ground  that  the  unload- 
ing a/ul  riffht  delivery  toot  a  condition  precedent, 
and  that  Mere  wot  no  averment  of  the  unloading. 
Held,  that  the  dedetration  teas  bad  in  not  aver- 
ing  an  unloadinff  aa  weti  a*  a  d^very  of  the 
cargo* 

Auumptit  on  a  charter  party.  The  declaration  con- 
tained four  special  counts  on  the  charter  party :  a 
count  for  freight  usd.  the  common  counts.  The  first 
count  was,  as  far  as  it  is  material  to  the  ease,  as  fol- 
lows : — For  that  whereas  ftc,  by  a  certain  charter 
party,  Ac,  It  was  witnessed  that  the  said  ship,  ftc, 
ajid  that  being  so  loaded  she  should  forthwith  pro- 
ceed to  Dublin,  or  so  near  thereto  as  she  misbt  safely 
get,  and  deUver  tiu  tame  on  being  paid  the  freight 
at  Joliouft : — For  Umber,  &c.,  one-third  of  the 
freight  to  he  paid  in  cash  on  unloading  and  right 
delivery  of  the  cargo*  and  the  remainder  by  good 
and  approved  billi^  payable  in  London  at  4  months 


following,  ftc.  i  and  that  the  said  ship  owa  n 
loaded  did  therewith  proceed  to  DiiUin,\]Q|^ 
then  and  there  deUver  the  said  cargo  to  tbewj 
defendant,  to  wit,  at  the  place  aforesaid.  Anr. 
ment  of  general  performance  and  breadt— That  tW 
defendant  did  not  par  one-third  of  the  fi^rtt  ef 
the  said  cargo  in  cash,  on  unlaadhig  utd  4 
livery  of  the  said  cargo,  Ac,  ftc 

The  Snd,  8rd,  and  4th  ooonu  were  ■obitiui|]|. 
the  aame  as  the  Arst  Special  deanumtothe  lit 
2od,  drd,  and  4th  ooanta,  on  the  iroooa  tint  u 
well  the  unloading,  as  the  right  i^rtrj 
cargo  was  a  condition  precedeot,  aadllisttheMr' 
formance  thereof  had  not  been  averrei 

Mr.  J,  D.  FitMgenUd  Q.  C.  and  Mr.  Dml», 
for  the  danorrer. — The  avenneDt  b  Oe  dtebn^oa 
is,  <*  That  the  aald  ablp,  being  so  loaded,  did  tkett- 
with  proceed  to  Dublin,  and  did,  tbeo  and  tbcn, 
deliver  the  said  cargo  ftc. ;  and  the  cwitrut  vnto 
unload  and  deliver ;  and  that  wu  cleirij  a  oon^. 
tion  precedent.  [Piffot,  C.B. — TheoDljqtmtioti 
is,  whether  the  delivery  does  not  implj  the  unload- 
ing. There  is  no  doubt  that  otherwise  it »  actn- 
dition  precedent,  and  performance  of  it  mut  Ik 
averred.]  There  might  have  been  %  delimj  m 
board  ship  before  the  cargo  was  or^ded ;  jet  the 
cturter  party  does  not  contemplate  ptymentt^ilM 
freight  unUl  the  duty  of  unloading  ia  folfiUed.  U 
practioe  it  to  usual  to  deliver  the  goods,  and  dira 
the  property  therein,  before  any  unloa^oftln 
has  been  eSbcted. 

Mr.  Danid  ZsmcA,  Q.  C,  and  Mr.  Bern  for  the 
declaration. — If  a  plaintiff  shews  a  sabiiantial  per- 
formance of  a  matter  cf  a  genenl  nstnn^itiififr 
quently  anffident  to  state  it  in  general  tani,  irjtli- 
out  ailing  particularly  how  he  vabnaed  it, 
(Chitty  on  Plea^ng  i.  p.  338.)  In  Conju.Dig^ 
Title  Pleader,  (c.  60).  it  is  laid  down,  "bat  to  al- 
lege performance  in  words,  whtdi  Id  evidence  im- 
port it  is  sufficient,  as,  If  a  promise  be  to  reedn 
A.  and  B.  ut  hotpitet,  and  to  find  neoeaaariei ;  iTbe 
alleges  that  he  received  them  and  fbond  necenario, 
it  is  anffident  without  saying  ut  homitt.'  The 
case  of  Goutd  v.  Stephent  (I  Sall^eld 25)ii an  »• 
tbority  for  that  proposition,  so  ia  WaHaa  r. 
Scott,  (Strange  8S.)  In  the  latter  cue,  the 
plaintiff  declared  that  the  defendant  in  amiilt- 
ratione  would  make*  Mm  a  Mt  of  aaib  vtitb 
£4^  pnmilsed  to  psy  ao  mudi  fat  tliea  iq« 
request,  and  averred  that  the  plaintU  Mdc  tk 
sails.  A  demurrer  m  the  groond  thu  it  in 
not  averred  that  the  aalla  were  worth  £4S  vn 
overruled.  On  this  p<nnt  coottsel  cited  Ctut^  n 
Contracts  (567) ;  Chitty  on  Pleading  (L  Xi),  ud 
relied  particularly  on  A&agery.SuKmene/tDeA 
C7(fc,  (14M.&  W.  794)  ;  Yatetamdotheny.Mtai, 
(3  Moore,  294)  1  but  here  at  all  events  the  d^rs; 
involved  unloa^ng.  Thu  is  a  contract  witk  1 
carrier,  and  in  such  a  case  an  actaal  ddiveijii^ 
ceasary,  £011^  v.  Amott  (1  Cr.  &  ftL3iU.J 

Pbb  Curiah.— We  are  of  opinion  tbti  (he  m- 
loading  of  the  cargo  was  a  material  dementiD  tlu 
contract,  and  a  condidon  precedent,  tbe  peftcm- 
anoe  of  whidi  ahoold  have  been  sverred.  Veonitt 
therefore  allow  the  demurrer. 

Judgment  fir  thtii^- 
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COURT  OF  CHANCERY. 

KAi  V.  Lthosat. — June  26,  27,  28  ;  July  3. 

to  perpetuate  the  testimony  of  witnesses  stated 
tl  IN  1838  J.  L,  made  a  will ;  thnt  in  1845  he 
vie  another  willy  by  which  the  former  woe  re- 
'ced;  that  in  1846  Me  second  wUl  was  destroyed 
the  direction  of  the  said  J.  L.  In  1848  J. 
died,  without  making  amy  further  wUlf  and 
tint^,  as  hit  heir  at  Jaw,  entend  into  passes- 
n  of  Ids  real  estates,  T/u  biU  Aenjtated  that 
'  mVuiD  of  J.  L.  made  some  claim  under  the 
If  0^163^  and  prayed  that  the  evidence  of  the 
keties  to  the  wilt  of  1 845,  and  of  the  person 
•  destroyed  same  might  be  perpetuated.  Plea, 
t  there  were  tenants  in  possession  of  part  of 
t  real  estate^  y/ho  had  not  paid  rent  to,  or  ac- 
OKledged  the  title  of  the  plaintiffs  and  theU  the 
liters  in  dispute  could  be  immediately  tried  by 
ion  at  law  against  the  tenants.  Held,  that  the 
n  nu  hady  as  the  tenants  might  not  set  up  the 
'i  in  defence^  and  even  if  they  didy  there  was 
lAtty  to  «Aow  tkat  the  defendant  would  be  bound 
the  proceedit^  in  that  action  ;  also  the  plea 
s  bad  in  not  negativing  the  existence  of  any 
if,  swsk  as  a  mor^ages  being  in  possession, 
1  vhich,  independently  of  the  existence  of  the 
II,  might  6ff  an  answer  to  the  action  against 
ttenants* 

wu  an  ^peal  from  the  dedsion  of  the  Master 
«  RoUs.   The  facta  of  the  case  will  be  found 

page  218. 

ft.  Meson  ffgnderson  for  plaintiff-^omf  v. 
At,  (Pnc.  Ch.  531)!  Angelt  v.  Atig^  (I  Sim. 
In.  63);  Dew  v.  Oarke,  (^DAd.  108.)  The 
Df  tbe  plea  is,  that  the  platntiff  could  try  the 
ia  ejectment  against  the  tenants.  The 
however,  is  bad,  both  in  substance  and  form, 
bod  for  duplicity,  (Mitf.  Plead.  341);  Story 
Wjor,(2  Atk.  630,  Sto.  Eq.  PL);  Whitbread 
yockhurtt,  (1  B.  C-  C,  404.) 
r.  Ihbbs  in  support  of  the  plea. — The  pluiiitiff 
!  Ibat  he  is  in  possession  of  the  whole  of  the 
M.  The  plea  contradicts  that  statement.  Cla- 
!v.  Hoare,{\4  Ves.  59.)  A  recent  case  he- 
Lord  Langdale,  shows  that  mere  matter  of 
xmeui,  all  leading  to  one  point,  does  not  make 
ilea  double.  Kirfeman  v.  Andrews,  (4  Beav. 
I  The  substance  of  the  plea  is  that  a  party  ts 
ntilled  to.&le  a  bill  of  this  aort,  till  he  has 
I  erery  meaiw  to  have  his  evideutx  nfted  at 
That  rule  is  to  be  cMuoed  from  two  or  three 
>ri(ies.  Brandlyn  v.  Ord,  (1  Atk.  571);  Par^y 
yn*!  (1  Vem.  441) ;  Dew.  v.  Clark,  (1  Sim.  & 
^)  What  we  have  pleaded  is  the  power  to  try 
%lit at  law.  Angellv.  AfgeU,  (1  Sim.&  Stu.89.) 
witoess  cannot  be  punished  for  perjury,  for 
•iiioDa  cannot  be  published  in  their  life  time. 

V.  Lowe,  (2  R.  &  M.  192.)  On  prin- 
■  the  court  will  not  give  such  aid,  till  the  right 
Ken  tried  at  law. 

'r.LongJietd,  ^.C.  with  Mr.  Dubbs.—U  action 
'■  brought  against  the  tenant  for  rent,  he  would 
riven  to  file  his  interpleader  bill.  [^Lotd.  Chan- 
* — Tbe  diiliculty  which  1  feel  is,  that  this  plea 
IS  only  an  atteaipt  to  adopt  the  old  Irish  prac- 


tice to  force  tbe  party  to  contend  with  the  tenant. 
In  Dew  V.  Clarke,  the  action  was  with  the  truateeai 
and  must  have  raised  the  question ;  there  the  plea 
separates  the  tenant  fironi  the  defendant.]  We  say  he 
refuses  to  acknowledge  the  plaintiff's  right.  [Zonl 
Chancellor, — You  do  not  say  how.] 

Mr.  F.  Fitzgerald  in  reply. — Fouids  v.  Midgley 
(1  V.  &  B.  138.)    Dew  v.  Clark  does  not  apply. 

July  3.  Lord  CaAKCEU.OB.~-This  case  hascomR 
beforemeonappealfrom  the  Master  of  the  Rolls.  The 
bill  was  filed  to  perpetuate  testimony,  ond  tlie  plain* 
tiff  claims  to  be  heir-at-law  of  John  Lyndsay.  de- 
ceased. The  bill  states  that  John  Lyndsay,  being 
seized  in  fee  of  the  house  and  demesne  of  Laugboy 
and  other  estates  in  the  bill  mentioned}  on  the  3ra 
of  Afiril,  1838,  made  his  will,  by  which  be  be- 
queathed to  his  wife  Helen  H.  Lyndsay,  and  her 
hears,  all  the  estates  of  wluch  he  should  die  seized. 
The  bill  then  stakes  that  John  Undsay*  being  atiU 
so  sdaedi  on  the  5th  of  December,  1845,  made 
another  will  in  writing,  which  is  also  set  forth  In 
the  bill,  the  effect  of  which  was  to  alter  the  former 
will,  and  to  revoke  the  provisions  thereby  made  for 
Mrs.  Lyndsay ;  different  other  matters  are  then  set 
forth,  and  the  bill  states  the  attestation  of  the  will, 
and  several  matters  to  shew  that  the  will  was  after- 
wards destroyed,  and  by  that  means  the  plaintiff, 
who  was  his  heir  at  law,  became  entitled  to  Uie 
estates  upon  the  death  of  John  Lyndsay,  which 
occurred  in  August,  1848 ;  that  after  the  death 
of  John  Lyndsay,  the  plaintiff  entered  into  posses- 
don  <^  the  house  and  demesne,  and  the  other 
estato,  and  is  now  in  poaseauon  thereof,  and  hoped 
he  would  enjoy  same  withoot  opposition.  It  then 
charges  that  Helen  H.  Lyndsay,  the  widow,  daims 
under  the  will  of  April,  1638,  which  she  con  tends 
Is  not  revoked ;  that  she  refuses  to  try  whether 
that  will  has  been  destroyed  or  revolted,  until  after 
the  death  of  the  witnesses  to  the  subsequent  will, 
and  of  White,  the  witness  to  its  destruction,  where- 
by the  plaintiff  will  be  deprived  of  the  benefit  of 
their  testimony  ;  and  the  bill  prays  that  the  wit- 
nesses may  be  examined,  and  that  their  testimony 
may  be  preserved.  To  this  bill  a  plea  has  been 
put  in  by  the  defendant,  which,  not  disputing  that 
the  plaintiff  is  heir  of  John  Lyndsay  deceased, 
states  that  on  the  death  of  J.  Lyndsay,  in  August, 
1848,  she  entered  into  possession  of  the  mansion 
house  and  demesne,  under  the  will  of  1838,  and 
took  possession  of  the  title-deeds,  and  remained  in 
possession  of  the  house  and  demesne,  and  title- 
deeds,  until  the  S7th  of  October,  1846;  that  tbe 
plaintiff  came  upon  that  day  with  several  persons 
and  turned  her  ont  of  possemon  of  the  hotue,  and 
took  the  title-deeds,  which  he  still  retains ;  that  tbe 
remainder  of  tiie  real  estates  are  in  tlie  occupation 
of  tennnts,  some  of  whom  held  by  lease,  and  some 
as  tenants  from  year  to  year ;  that  they  all  pay 
rent;  that  those  in  occupation  have  not  paid  rent 
to  plaintiff  since  the  death  of  said  J.  Lyndsay,  and 
have  not  acknowledged  him  by  attornment,  or 
otherwise ;  that  therefore  complainant  is  not  in 
possession  of  all  the  real  estates;  that  one  of 
tbe  tenanU  holds,  &c.,  at  the  rent  of  £32,  and  re- 
fused to  pay  rent  to,  and  did  not  acknowledge  the 
phuntitf;  two  or  three  other  persons  are  also  spe- 
cified OS  holding  part  of  the  lands  as  teiants,  and 
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rimilir  avennrati  are  made  concerning  them.  The 
plea  then  states  that  defendant  is  advised  that  the 
plaintiff  could  proceed  by  action  at  law  against  the 
tenants  named,  and  can  thereby  assert  his  right  to 
the  real  estates  of  which  J.  Lyndsay  died  seiced, 
and  the  court  ought  not  to  perpetoate  the  testimony 
(rf  the  witnesses. 

This  is  the  substance  of  the  plea,  that  the 
complainant  is  in  a  condition  to  proceed  at  law 
against  some  or  one  of  these  parties  named  in 
the  plea,  and  that  this  court  is  not  called  on 
to  interfere.  From  the  way  in  which  the  state- 
ments  in  the  plea  are  made,  it  would  appear  that 
they  are  all  tenants  for  terms  of  years,  or  from 
year  to  year.  The  defendant  admits  that  J.  Lynd- 
say  died  seised,  and  the  tenures  are  also  mentioned. 

The  first  question  is,  whether  this  case  falls  within 
the  principles  and  reason  of  the  authorities,  and  is 
the  plaintiff  in  a  condition  to  try  the  matters  stated? 
or,  in  order  to  sustain  the  plea,  is  it  sufficient 
merely  to  show  that  there  are  third  persons  who 
may  dispute  the  title  in  the  manner  allied  ?  The 
authorities  are  nearly  uniform,  and  show  that  if  there 
be  a  means  of  trying  the  legal  title  stated  in  the  bill, 
this  court  will  not  interfere  to  perpetuate  testimony 
until  the  plaintiff  produce  his  witnesses  in  a  court 
of  law  to  establish  the  truth  of  what  he  states,  and 
submits  them  to  a  cross-examination  ;  the  authori- 
ties go  to  that  extent.  Thus  in  Mitford's  Equity 
Flei^ng,  page  62,  4th  ed.,  it  is  laid  down  that  in 
such  a  case  **  the  Ull  ought  also  to  shew  that  the 
facts  to  whidi  the  teathnony  of  the  witnesaes  pro- 
poaed  to  be  examined  is  concdved  to  relate,  can- 
not be  immediately  investigated  in  a  ooort  of  lav, 
as  In  the  case  of  a  person  in  possesion  witboot  dis- 
turbance and  in  Wyatt's  Pr.  Reg.  73,  « If  a 
matter  be  properly  triable  at  law,  as  a  title,  and  the 
plaintiff  can  have  an  opportunity  to  try  it  there, 
this  bill  is  not  to  be  brought  here  till  the  party  has 
affirmed  his  title  at  law  }  if  he  does  it  will  be  dis- 
missed upon  a  demurrer."  In  Bechinali  v.  Arnold, 
1  Vern.  354,  there  was  a  "  biU  to  prove  a  will  and 
to  perpetuate  the  testimony  of  witnesses ;  the  de- 
fendant pleaded  himself  a  purchaser  without  notice 
of  any  such  will,  and  insisted  that  unless  there  had 
beoi  a  verdict  in  affirmance  of  such  will  (nothing 

■  hmdering  the  plaintiff  but  that  if  he  had  a  title  he 
mi(^t  recover  at  law,)  the  i^ntiff  ought  not  to  be 
admitted  to  examine  hie  witnesses,  thweby  to  bring 
a  dead  over  a  purchaser's  estate  and  upm  debate 

■  the  court  allowed  the  plea  f  and  in  the  same  hook, 
page  441,  in  the  case  of  Parry  v.  Ri^trg,  there 
was  a  bill  to  examine  witnesses  to  preserve  their 
testimony  touching  the  title  of  certain  lands  in  the 
bill  mentioned.  The  defendant  demurred,  because 
there  was  no  impediment  that  hindered  plaintiff  from 
trying  his  right  at  law,  and  that  he  had  not  obtained 
any  verdict  in  affirmation  of  his  pretended  tiUe. 
Demurrer  allowed.'*  And  in  the  case  of  the  Duka  of. 
DovKt  V.  Girdier,  (Finch.  531,)  the  bill  was  for  a 
commission  to  examine  witnesses  and  perpetuate  tes*  | 
timony.  The  defendant  demurred  that  the  plaintiff 
had  not  verified  his  title  at  law,  and  therefore  had  ' 
no  richt  to  bring  his  bill  in  the  first  instance  ;  but 
the  demurrer  was  overruled,  and  the  difference 
taken  by  tlie  Court,  "that  if  uuelsout  of  possession 
having  only  ri^ht  to  fisliery  comnum  routchai^e, 


(it  should  be^  »«•  fenlehargs.'O  he  who  briDe, 
such  a  bUI  oii|^t  never  to  be  sIlovGd  to  do  to, 
a  demurrer  to  it  will  be  good,  betaow  be  rut  inj 
ought  first  to  enter  his  action  and  est^lbh  tuiUtit 
at  law ;  otherwise  publication  not  bang  to  pn 
till  after  the  death  of  the  witoosea,  {» in 
cases  it  never  does,  without  spedal  order  of  ihe 
Court,)  they  may  be  guilty  of  the  groNcst  periBn, 
and  yet  go  unpunished ;  besides  thst,  the  pah 
having  a  remedy  at  law,  the  other  ndeou^i^ 
to  be  deprived  of  the  opportonity  of 


the  witnesses  and  examining  them  pnbUdj,  i^j 
has  always  been  found  the  roost  efieetw  mM 
for  discovering  the  truth."   These  can, « 
whole,  establiui  thb  prindpl^  tkatif  tkplNiV 
has  an  opportunity  of  bringing  the  nsitv  bdm  t 
Court  m  law,  thii  Court  will  not  amt^,  bat 
the  proceeding  at  law  must  be  sndi  h  ibtt  Uc 
matter  will  be  tried  in  It ;  it  most  be  of  ndi  i 
nature,  that  the  plaintiff  will  have  id  t^iportuui* 
of  trying  the  title  at  law,  and  in  which  thequotHi 
will  be  tried,  and  it  is  not  enough  that  the  j^d^ 
may  have  an  opportunity  of  gtnng  to  lav  viti, 
'  third  persons,  who  make  no  title  si  againt  U% 
'  and  who  may  or  may  not  set  up  thedaaBoDtUd 
the  defendant  relies,  who  are  not  in  privity 
the  defendant,  so  as  to  make  the  imccc^i 
;  evidence  against  the  defendant. 
I    It  is  important  toseethe  realbeariagDfUwpieii 
this  case)  it  states  that  the  plaintiff  eiiMnd  ratopti. 
seasionoftbe  boose  and  dflmesnet  aBd,aDCn^tbn 
;  waa  no  neoeaatty  fiir  the  phintUr  to  tiy  the  titleu 
j  law  i  he  has  obtained  poaseasion,  kg^ly,  itmtbt 
•  assumed,  although  the  statement  is,  thitbyfiia^iti 
i  that  must  be  taken  to  be  the  same  asthsiWaDcai 
of  VI  et  armit  In  trespass,  uid  UMsai  ihit  the 
plaintiff  found  an  intruder  in  the  boose,  aadtwotd 
'  her  out  of  possession.   So  fiar,  the  plea  wwld 
seem  to  sustain  the  statement  in  tiw  bill  It  n 
\  difficult  to  sapr,  that  the  plaintiff  is  to  beilepriKd 
of  relief  in  this  Court  because  be  could  brii^  n 
I  action  of  trespass  against  this  lady,  for  the  no- 
I  mentary  possession  from  the  time  ot  hia  entniag 
and  turning  her  out.    Indeed,  that  part  of  theoie 
appears  to  have  been  abandoned,  aod  the  nb- 
stantial  part  of  tba  pies  is  the  allegatiotti  wtMit 
wound  up  by  the  arermeut  at  the  caadnioa,  tbt 
part  of  the  landia  in  dteocGwa^MiofteMstitlv 
hohl  at  rents  p^able  to  the  ddeodant  t  it  ti  phs^ 
that  if  the  pwotfff  waa  to  bring  an  action  ^uart 
any  of  these  parties,  there  is  ncrthing  in  the  {4ea  to 
shew  that  the  defendant  would  he  bound  by  itba 
might  take  plM»  in  that  aotktn.   The  jiIukI 
might  go  on  against  every  tenant  on  the  euu, 
wiUiout  having  advanced  one  step  farther.  Wbetber 
these  tenants  would  set  up  the  will  on  which  tW 
defendant  relies,  is  unknown,  and  whctba*  ihej 
did  or  not,  it  would  be  the  same  to  the  phuniK  n 
far  as  the  question  between  him  and  the  Mmim 
is  concern^.    I  do  not  see  how  it  baa  bees  sIkib 
that  the  question  of  title  can  be  tried  beiweea  the 
plaintiff  and  defendant,  or  that  the  aetiosi  igiiBM 
the  tenants  would  necessarily  raise  that  qseaiou. 
The  authorities  are  to  the  ^fbet,  ttat  aotil  a  pHit 
has  tried  his  title  at  law,  be  enaot  prooeed  is  i 
suit  such  as  tlie  piesmt ;  but  it  mast  be  ihen, 
that  by  proceeding  at  law  the  title  wHl  or  wiK  sh 
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be  sflraied*  It  b  octt  enough  to  dnw  that  pro- 
logs najr  h%  tabm,  by  the  evidence  in  which 
(badoenduit  vill  not  beeoundi  and  the  plaintiff 
BHgbt  have  to  b^o  orer  and  over  again.  There 
ire  no  avermoits  in  the  plea  to  shew  that  the 
tenants  icknovledged  the  defendant's  title,  the 
only  averment  is,  that  thej  held  bj  rents  payable 
to  ber,  and  there  is  no  averment  to  shew  that  any 
mch  proceediags  would  be  binding  on  the  defend- 
ant. Tbe  plea  admits  possessioir  of  the  house  and 
jenteane  taken  by  the  plaintiff,  and  that  puts  him 
in  privity  irith  all  tbe  estate,  and  that  is  a  posses- 
gion  in  Urn  of  the  entire.    Also  the  plea  should 
condoM  to  a  single  point  i  the  point  here  is,  that 
the  plaiatiff  can  adopt  proceedings  at  law,  which 
^  determine  the  qaestion,  and  the  statement  in 
Oe  1^  li,  that  the  tenants  refuse  to  pay  the 
plaiatiff  th^  rents ;  but  that  is  quite  consistent 
with  tbe  (act  of  a  mortgagee  being  in  possession, 
and  that  the  tenants  are  bound  to  pay  their  rents  to 
him.  There  may  be  leases  in  reversion,  also  there 
may  be  nisny  other  similar  cases,  and  they  should 
be  all  n^tived,  in  order  to  reduce  the  matter  to 
a  simple  point.   The  plea  itself  should  do  so,  and 
shew  that  tbe  plaintiff  not  only  may  try,  but  has, 
an  opportaoity  of  trying  that  single  question  in  a 
Court  of  law.    By  following  the  course  pointed 
oat'  in  the  plea,  the  plaintiff  may  be  driven  to  try 
the  qaestion,  not  with  the  real  defendant,  but  with 
a  number  of  tenants,  many  of  whom  appear,  from 
the  amooDt  of  their  rents  stated,  to  be  within  the 
juria^ctiou  of  the  Civil  BUI  Courts,  and  which 
wontd baf e  the  effiect  of  harassing  them;  and  al- 
tboi^fa  tbat  is  an  objection  more  on  tbe  ground  of 
coonolMB^  still  it  b  dceervii^  of  some  oonaidera- 
tioa.  Tbe  case  of  Dew  v.  Clarke^  (in  lat  Sun.  & 
Sto^)  which  wa«  so  much  relied  npon  in  argument, 
when  exaorined,  will  be  found  not  to  be  an  autho- 
rity in  support  of  this  plea,  and  muat  be  considered 
vith  r^ard  to  the  special  drcumatanoes  of  the 
case.  It  is  pUin  that  the  proceedings  at  law  in 
(hat  case,  if  suocessfut,  not  only  might,  but  would, 
have  established  the  right  of  the  party.  There 
WM  but  one  tenant,  and  be  had  paid  rent  to  one 
of  the  deviseea  in  trusL    There  was  privity  be- 
tween tbe  tenant  and  defendants,  and  a  verdict 
against  the  tenant  would  be  admissible  evidence 
against  the  Aafendanls.   The  observations  of  the; 
Vise  Chancdlor  mnst  be  ronsidered  as  having  rer 
gardto  tiie  oirenmstanceaof  theoase,  and  are  to  be 
takes  Moumdum  $ub/»etam  materiam.  The  case  was 
totally  ^flhrent  firora  that  now  befiwe  me,  in  whit^ 
there  Is  nothing  to  shew  tbatif  the  plaintiff  proceeded 
against  every  one  of  these  tenants  he  could  ever 
obtain  a  veraiet  which  would  establish  his  title  as 
lietween  him  and  the  defeitdanL   As  I  have  said 
Lwfure,  there  may  be  many  cdrcumstances  which  will 
irvnat  the  real  question  in  this  case  from  being 
n'ed  in  an  action  against  tbe  tenant,  and  the  plea 
iwuld  have  n^atived  tbe  existence  of  these  facts. 
Tl)on  that  part  of  the  case  there  is  a  very  late  au< 
fiority,  Hamlin*  v.  ifow,  (6  Hare,  601);  there  was 
bill  of  revivor,  and  a  plea  was  put  in  by  the  repr&- 
entatives  of  a  deoeaara  defendant  that  the  party 
rhom  they  represented  waa  never  served  with  a  sub- 
Kcna  to  appear  uid  answer,  and  did  not  appear  nor 
inswer  the  M^paal  MIL  The  pleaxras  ovemded  as 


bad  in  sabctance,  for  it  did  notexdude  the  ftct  that 
thedeoeased  person  might,  by  other  means,  have  been 
bound  by  the  proceedings  in  the  original  cause.  Tbe 
Vice  Chancellor,  in  giving  judgment  in  that  case^ 
said,  "That  in  order  tosustain  a  plea,  the  defendant 
should  have  shewn  not  only  that  the  deceased  de- 
fendant had  not  entered  an  appearance,  but  that 
there  bad  been  neither  act  nor  acquieacence  on  her 
part  nor  any  other  circumstance  by  which  she  was 
bound  in  the  former  suit ;  the  averments  in  this  re- 
spect were  very  imperfect."  I  think  the  plea  in  this 
case  is  imperfect  in  not  n^ativing  tbe  existence  of 
any  facts  whidi  would  prevent  the  title  from  bdng 
tried  in  an  action  i^[idnst  the  tenant;  it  doee  not 
reduce  the  case  to  a  single  point.  For  these  reasons 
I  oonader  the  piea  is  bad,  and  the  order  the 
Rolls  must  be  reversed. 


ROLLS  COURT. 

Stewabd  e.  Hassard.— ilfoy 

XeoM  mt  againtt  ott^fMnt— Waiver* 

Leate  in  1619  centainiag  a  eevenant,  that  the  lettee 
his  htirt  and  auignt  should  not  tttf  tell,  a&encUet 
or  otherwiu  dispoee  of  any  part  of  taid  demited 
premitetf  without  the  consent  in  writing  of  the 
leteorj  and  in  case  of  breach  a  penal  reitt  was 
reserved  t  in  1 824  iessea  assigned  with  consmtt  in 
1835  there  was  another  assignment  without  eon* 
sent.  HxLO,  that  the  conwnl  to  the  first  assigi^ 
ment  was  not  a  general  wainer  of  the  covenant, 
and  the  lessor  was  entitled  to  the  penal  rent. 

By  indenture  of  the  lat  day  of  Hay,  1819,  and  made 
between  Geonre  Hasaard  of  the  one  part  and  An* 
drew  Staples  Clarke,  said  G.  Hassard  demised  tbe 
lands  of  Skea  to  the  said  A.  S.  Clarke,  at  the  yearly 
rent  of  £34  28. 6d.,  late  currency,  to  hold  for  a  term 
of  three  lives  and  sixteen  years,  and  said  lease  con- 
tained the  following  covenant,  **and  it  is  further 
agreed  upon  by  and  between  the  said  parties,  their 
heirs  and  assigns,  that  he,  the  said  A.  S.  Clarke,  his 
heirs  and  assigns,  shall  not  set,  sell,  alienate,  or 
otherwise  dispose  of  any  part  of  stud  demised  pre- 
mises, without  the  consent  in  writing  of  the  said  G. 
Hassard,  his  h^rs  or  assigns,  under  the  penalty  of 
ten  guineas  additional  yearly  rent  to  be  recovered 
over  and  above  the  said  reserved  yearly  rent  of  £84 
as.  ed."  In  the  year  1824,  A.  S.  Clarke^  the  lessee, 
bring  desirous  of  disponng  of  his  Interest  in  the 
premises,  wrote  to  said  G.  Hassard  upon  the  subject 
of  the  clause  against  subletting,  above-mentioned, 
and  received  the  following  letter  i 

"  DsAB  Sin — I  am  aware  of  what  you  say  of  the 
clause  in  your  letter  prohibiting  letting  without  my 
consent!  although  I  regret  your  leaving  my  neiglC- 
bourhood,  yet  if  it  is  advantageous  to  your  family  I 
will  give  my  consent.  As  to  my  signing  any  deed 
I  consider  there  is  not  any  necessity,  &c. 

(signed)  Georqi!  Hassabd." 
After  the  receipt  of  this  letter,  by  indenture  of  the 
26th  of  October,  1824,  the  said  A.  S.  Clarke  con- 
veyed bis  interest  in  said  lauds  to  John  Joyce,  and 
to  this  deed  G.  Hassard,  the  lessor,  was  a  subscrib- 
ing witness.  For  several  years  John  Joyce  sublet 
a  part  of  said  lands  without  any  further  permission 
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from  tbe  lessor,  and  without  being  called  on  for  the 
penal  rent.  In  the  year  1835  J.  Joyce  advertised 
his  interest  in  the  premises  for  sale  by  auction,  and 
Thomas  Beresford  became  the  purchaser  thereof. 
Previous  to  the  appointment  of  tbe  receiver  in  the 
oaose  the  penal  rent  of  ton  guineas  had  been  reduced 
by  G.  Hassard,  the  lessor,  to  tbe  sum  of  five  enioeas, 
and  same  was  paid  by  T.  Beresford  to  Mr.  Hassard 
and  to  the  receiver  fOTsereral  yean.  TbeieoeiTw 
having  laid  a  statement  of  facta  before  the  Maater, 
from  which  it  appeared  that  said  T.  Beresftu^  did 
not  reside  in  said  premises,  but  had  sublet  same 
without  any  consent,  and  thitt  tbe  sum  of  £42  7b. 
2di  including  the  penal  rent  of  five  guineas  per 
annum,  whs  due  up  to  the  1st  of  November,  1846. 
On  tlie  13th  of  February,  1849,  a  conditional  order 
for  an  attachment  for  non-payment  of  said  ram  was 
issued  against  Beresford,  and 

Mr.  J,  Brooke,  Q.  C,  now  moved  to  uliew  cause  I 
—In  this  case  .the  receiver  has  no  right  to  the  in- 
ereased  rent  of  five  guineas  a-year,  as  the  condition 
against  assigning  or  under-leasing  is  wholly  gone 
and  determined,  the  lessor  having  once  consented  to 
an  assignment,  and  the  condition  being  entire  when 
once  dispensed  with,  is  destrwed.  Dumpor'i  cage, 
(4  Rep.119;  Furlong,  L.  &  T.A56,  and catea there 
referred  to.) 

Mr.  B.  jUo^  and  Mr.  Hassarel,  oontra.^In  this 
case  there  was  a  license  given  by  the  lessor  to  alien 
once,  but  that  does  not  destroy  the  condition ;  there 
is  a  material  difference  between  waiving  the  covenant 
or  condition  altogether,  and  the  waiver  of  a  parU- 
cular  breach.  "In  modem  times  the  courts  have 
generally  considered  that  a  waiver  of  the  breach  is 
not,  as  was  held  in  Dumpor't  cote,  a  waiver  of  the 
covenanu"  Doe  v.  Pritchard,  (2  N.  &  M.  495.) 
The  omission  of  the  landlord  to  avail  himself  of  a 
forfeiture  at  one  period  does  n<H  waive  his  right  to 
avail  himself  of  a  continuing  breach  at  a  subsequent 
period.   (Furlong,  1221.) 

Mastbb  or  THX  Rolls. — The  original  lease  in 
this  caae  bears  date  in  181%  and  the  assignment  to 
which  the  lessor  ccHuented  was  in  1824.  The 
Amended  Subletting  Act  of  William  4,  was  passed 
in  1832,  by  which  it  is  provided  that  any  matter 
theret^ier  to  be  done  shall  not  be  construed  a  waiver 
of  any  covenant,  therefore,  if  the  waiver  toolt  place 
aAer  this  Act  of  1632  there  would  not  be  any  doubt, 
and /)uffi;Dor*«  case  would  not  apply.  In  this  case, 
however,  I  do  not  think  there  was  a  general  waiver, 
for  where  there  is  a  covenant  such  as  the  present, 
and,  in  a  particular  instance,  the  lessor  says,  "  you 
may  assign,"  I  do  not  think  that  is  to  be  conudered 
a  general  waiver  of  the  covenant.  I  conuder  tliat 
WM  only  a  particular  agreement — a  waiver  of  the 
covenant  as  between  these  parties.  Tbe  covenant 
provides  that  the  said  A.  S.  Clark^  bis  heira  and 
assigns,  shall  not  set,  alienate  or  otherwise  dispose 
of  any  part  of  aaid  demised  premises,  without  the 
consent  in  writiog  of  the  said  G.  Hassard,  his  heirs 
or  assigns,  under  the  penalty  of  ten  guineas  addi- 
tional yearly  rent,  to  be  recovered  over  and  above 
the  said  received  yearly  rent,  &c.  I  do  not  think 
that  in  tliis  case  there  has  been  any  general  waiver 
of  the  covenant,  and  what  took  place  with  r«gurd 
to  the  .issigument  to  Joyce  was  only  a  particular 
agrceniunt  between  the  particK.   1  must,  therefore, 


disallow  the  cause  shewn  against  tUs  attadiant- 
and  in  this  case  it  is  to  be  observed  thst  s  HniUr 
constmction  has  been  pot  en  the  aiatter  bj  tin 
parties  themadvee* 

QUEEN'S  BENCH^TBimn  Tux. 

KSLLT,  AdMINISTRATBIZ  OF  EbKAROI  KeuT 

V,  Shaw. — May  25th  and  Jwu 

Covenant — Demurrer — Cessatiun  ofvfUertA—Vn- 
der-lease  of  a  term  ofyeari  btf  an  admiudntiru 
•^-fferpertonal  repretenitUive  enliiiti  b  tte 
the  rent.   Drue  v.  BmfUe  (1  Freetuo,  402)  coo- 
ndered  and  approved  of. 

Covenant/or  rent  byadminutratrueofUmrt^ntm 
Qieignee  of  ieieee.  PteOt  that  the lemrhadiuOlug 
in  the  vremitet,  except  throvgk  M.  £,  dtaamS; 
that  M.  K.  yjoe  poueeted  of  the  premiia  fur  lie 
reeidMe  of  the  term  vntU  hie  deaih.  Thai  oAn- 
ftiitration  vat  granted  to  the  Uuor,  vAn^ti,, 
at  adminietratriXf  and  not  othentite^  bicamfoh 
tessaed  of  the  premiaee  for  the  mid  Una;  Ati  tit 
leetor  died,  "wherdn/  all  her  ettate  i*  the pran- 
mceaeed  and  determined,'*  Jieplieatio»,Ati^ 
/eetor  wm  nott  at  the  time  of  makiMg  the  midiiw, 
poatmed  of  premiaea^  the  md  ttm,  at  id- 
minieti-atrix  of  M.  aa  in  the  aaid  plea  dhgd. 
Held,  upon  apecial  denmmri  I^ratt  tiu  (k 
plea  waa  badt  tu  U  aliped  <Aaf  Am  mi 
TOTAL  ceaaation  of  the  eatate  in  the  jntmut. 

Seconditft  that  the  peraomd  repreteniaiiK  ^tkila- 
aor  toot  entitied  to  aue  for  the  renL 

Covenant.  The  declaration  slated  thtf  Eleuor 
Kelly  was  lawfully  poseeaaed  of  a  BHMa^tid 
tenement  for  a  term  <rf  100  yean,wbar«it60jen 
and  upwards  were  then  unexiuredtudtlntba^ 
so  poaaeased  Uiereof  by  an  indeDtnre  Bsdebetven 
her  <^  the  one  part,  siid  Bfidiari  Doyleof  the  ether 
part,  she  demised  the  aaid  messuage  ud  ten- 
meot  unto  the  said  M.  Vayle,  his  eitcalan,  idn- 
nistrators  and  assigns,  from  tbe  1st  Decembtr, 

1830,  for  a  term  of  60  years,  yieldiag  to  tbe  »1 
E.  Kelly,  her  executors,  admtnistraton,  sod  mpt, 
during  the  said  term,  the  yearly  reot  of  £3(^  pij- 
able  quarterly.  And  tbe  said  M.  Doyle  tberebj 
covenanted  for  himself,  hia  executors,  tdminiftn 
tors  and  assigns,  to  pay  tbe  said  reserTed  yeulj 
rent  to  the  said  E.  Kelly,  her  execnlon,  adimati- 
trators  and  assigns,  on  the  days  and  timei  ippointei 
for  the  Mymmt  thereof.  By  virtue  wbereof  iW 
said  M.  Doyle  entered  upon  tbe  demised  preotitt^ 
and  was  poasessed  thereof  for  tbe  said  term.  Aw- 
ment,  that  afterwanib,  to  wit,  on  tbe  Slit  Coekr, 

1831,  the  said  £.  Kelly  died  intesttte^  vi  tbai 
letters  of  administration  of  her  chatteb  and  As 
were,  on  the  13th  August,  ISSS,  gmtod  to  ik 
plaintiff.  By  reason  whereof  the  plaittirkaM 
posse»ed  of  the  reveranon,  and  bdi^  eofoaond 
thereof,  and  the  said  M.  Doyle  being  n  jmmi 
of  the  demised  premises,  afterwards,  and  dntiietW 
said  term,  to  wit,  on  the  1st  Janoary, 

esUte  and  interest  of  the  and  H.  Dofle  la  tW 
demwed  premises,  by  assignment,  came  (o  and 
vested  in  the  defendant;  whereopoo  tbe  ddeudiiii 
entered,  and  be^e  ixMseased  thereof  tut  (be  mi- 
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Le  said  term :  Further  averment,  that  after 
ndant  so  became  possessed  of  the  demised 
i  by  aasigniuent,  and  after  the  death  of  the 
Kelly,  to  wit,oD  the  Ist  of  September,  1847, 

rent  became  due  and  was  still  unpaid  to  the 
.  as  adnuaiatrBtrix,  contrary  to  the  tenor 
ct  of  the  said  indenture,  and  of  the  said  co- 
>f  the  said  M>  Doyle,  and  to  the  damage  of 
Qtiff.  as  administratrix,  of  £50. 

actio  non,  because  he  says,  "  that  the  said 
r  had  QOthiog  in  the  said  messuage  and  pre- 
save  and  except  through  and  under  one 
1  Kelly*  deceased,  and  before  the  said  E. 
'9a  possessed  of  the  said  messuage  and  pre- 

0  wit,  on  the  1st  itf  January,  1820,  the  said 
y  was  possessed  thereof  for  the  residue  then 

1  and  unexpired  of  and  in  the  said  messuage, 
e  appurtenances,  and  then  continued  pos- 
.hcreof,  until,  and  at  the  time  of  his  death, 
ng  so  possessed,  afterwards,  to  wit,  on  the 
uary,  1823,  the  said  M.  Kelly  died,  and  after 
Lb,  to  wit,  on  the  1st  December,  1823,  ad- 
atiun  of  all  and  singular,  the  goods  and 
s,  rights  and  credits  of  the  sud  M.  Kelly 
ily  granted  to  the  said  E.  Kelly,  whereby  the 
.  Kelly,  aa  such  administratrix,  and  not  other- 
beu  and  there  became,  and  was  possessed,  of 
d  messuage  and  premises,  with  the  appurten* 

for  the  said  term,  and  continued,  and  was 
Md  thereof,  as  such  administratrix,  and  not 
(iae,  up  to  and  until,  and  at  the  time  of  the 
ig  of  said  indenture  of  lease.  And  the  de- 
nt uja,  that  after  the  making  of  the  said  in- 
ireci  lease,  and  before  the  breach  of  mveuant 
e  declaraUon  mentioned,  to  wit,  on  the  1st 
iry,  1834,  the  said  £.  Kelly  died,  and  thero- 
aiid  thereby,  all  her  estate,  term,  and  interest 
1  iu  the  said  messuage  and  premises,  with  the 
leiiances,  ceased  and  determined,  and  tliis 
deiidaot  is  ready  to  verify." 
pUcaUon.  **  That  the  said  £.  Kelly  was  not, 
time  of  the  making  of  the  said  indenture  of 
possessed  of  the  said  messuage  and  premises, 
be  appurtenances,  for  the  said  term,  as  adnii- 
trix  of  all  and  singular  the  goods  and  chattels, 
and  credits  of  the  said  M.  Kelly,  in  manner 
>nii  as  the  said  defendant  has  in  his  said  plea ' 
I  behalf  alleged,  and  this  the  plaiutitt'  prays 
l»e  inquired  of  by  the  country* 
murrer  to  the  replication.  For  "  that  the  re- 
ion  attempts  to  put  in  issue,  to  be  tried  by  the 
ryi  mere  inference,  and  matter  of  la  w,  viz.  whe- 
iie  sud  ]L  Kelly  was  possessed  of  the  said  mes- 
laiid  premises,  as  administratrix  of  M.  Kelly, 
!  time  of  the  making  of  ttie  said  indenture  of 
I  the  replication  adboritting  all  the  facts  from 
^  tliat  inference  results,  as  alleged  in  sud  plea ; 
or  that  the  replication  is  ambiguous,  and  leaves 
<=ertain  whether  the  plaintiff  intends  to  deny 
30  the  death  of  the  saM  M.  Kelly,  the  said  £. 
f  became  and  was  possessed  of  the  said  nies- 
!  and  premises,  as  his  administratrix,  or  whe- 
^miiUng  that  she  became  so  possessed,  the 
Jitf  intends  to  allege  that  before  the  making  of 
>me,  tiucb  possessiou,  as  admiuistratrix  deter- 
jo."  Joiuder  in  demurrer. 
f'Meofjherf  with  him  Mr.  0*/.i»4^,iii  support 


of  the  demurrer. — The  court  will  have  to  conuder, 
upon  this  pleading,  whether,  where  an  administra- 
trix makes  an  under-lease  of  a  term  of  years,  which 
belonged  to  the  intestate,  reserving  rent  to  herself, 
her  executors,  administrators,  and  assigns,  the  jier- 
sonal  representative  of  the  administratrix,  or  the 
administrator  de  bonis  non  of  the  intestate,  shall 
have  the  renU  Drue  v.  Smflie  (I  Freem,  392-402), 
will  be  relied  on  at  the  other  side,  to  shew  that  the 
personal  representative  of  the  administratrix,  the 
plaintiff  in  the  present  action,  is  the  party  entitled  ; 
but  the  authority  of  that  case  has  been  very  rancli 
shaken  by  subsequent  decisions,  Catherwood  v. 
OuAaud  (1  B.  &  C.  150) ;  Hirat  v.  Smith  (7  Term 
R.  182.)  [Blaekhvma,  C  Jl— Have  vou  an  au- 
thority to  abew  that  the  administrator  «t  bonia  non 
can  sue  upon  a  contract  of  the  administrator  ?J 
The  administrator  de  bonis  non  is  entitled  to  the 
reversion  (Saund.  370,  note),  and  the  rent  when  re- 
covered, becomes  assets ;  but  if  the  reversion  passed 
to  the  personal  representative  of  the  administratrix, 
the  rent  would  cease  to  be  assets.  [^Perrin,  J. — 
Have  you  a  case,  where  an  administrator  de  bonis 
non  recovered  in  the  name  of  the  administrator  ? 
The  only  way  the  administrator  de  bonis  non  could 
recover,  would  be  as  assignee.]  One  of  the  state- 
ments in  the  plea  is,  that  £.  Kelly  was  possessed 
as  administratrix,  and  not  in  her  own  right.  {Moore, 
•Z*^ Why  is  the  plaintiff  not  at  liberty  to  traverse 
that  averment  ?]  The  replication  is,  that  E.  Kelly 
was  not,  at  the  time  of  making  the  lease,  possessed 
SB  administratrix,  and  not  otherwise.  This  is  a 
traverse  of  a  condunon  of  law.  Perrin,  J. — It 
traverses  a  matter  of  fact]  The  replication  is  also 
bad  for  ambiguity.  It  is  uncertain  whether  it  is  a 
denial  of  possession  as  administratrix,  or  that,  be- 
fore the  making  of  tlie  lease,  such  possession  deter- 
mined. It  would  be  open  to  the  plaintiff  to  make 
either  case  at  the  trial,  [ilfoor^,  /. — It  is  but  one 
issue,  though  capable  of  being  proved  in  two  ways. 
The  traverse  of  the  words,  and  not  otherwise," 
appears  insensible.  Pm-in,  J. — Taylor  v.  yeed' 
Aom,  (2  Taunt.  278),  is  an  authority  to  show  that 
the  assignee  of  a  lease  by  indenture  is  estoppel  by 
the  deed  which  estops  his  assignor.] 

Mr.  Hayes  aad  Mr.  Napier,  Q.C.  contra. — Drue 
v.  Baylie  has  been  approved  and  confirmed.  Hkef- 
Jington  V.  Whitetruat,  (3  Y.  &  Coll.  1) ;  Sk^ng- 
ton  V.  Buddt  (9  CI.  &  Fin.  219) ;  EtUoU  v.  Kemp, 
(7  Mee.&  W.  306);  Williams  on  Ex.  783.  note; 
l^tch.  266.  The  administratrix  appropriated  this 
lease  to  herself,  and  made  It  in  her  own  riglit. 
Barber  v.  Lemon,  (12  Jur.  246).  There  is  an 
atfirmative  all^atton  on  tiie  one  side,  and  a  nega- 
tive denial  on  the  other ;  the  plea  says  that  E.  Kelly 
was  solely  possesed  as  administratrix,  and  the  re- 
plication denies  that.  Curbois  V.  Brereton,  (BJoaea 
397);  Grisaeliy.  Robinson,  {Z^ttfBafh) 

The  court  desired  to  hear 

Mr.  CfLeary,  in  support  of  the  plea. — The 
action  is  by  the  assignee  of  the  reversion,  against 
the  assignee  of  the  lessee.  The  word  assigns  in 
the  covenant  must  mean  assignee  of  the  estate,  and 
not  a  mere  personal  representative.  (Ca  Lit.  210,  u.) 
The  plaintiff  claims  as  assignee  of  the  estate,  and 
we  nay  that  the  estate  of  the  lessor  ceased  at  the 
death  of  the  lessor.   Brudnell  v.  Huberts,  (3  Wife. 
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143.)  The  true  question  raised  on  tlie  pleading 
is,  wbetlier  the  plaintiff,  upon  taking  out  letters  of 
administration,  was  entitled  to  the  reversion.  We 
allege  that  the  person  claiming  the  reversion  is  not 
entitled  to  the  reversion.  The  declaration  shonid 
either  have  suted,  that  the  term  vested  in  E,  Kelly 
and  came  to  the  plaintiff,  as  her  adminiatratrix,  or, 
admitting  that  £.  Kelly  took,  as  adminlatratrix,  It 
ahooM  uve  sbevn  something  whereby  dis  aoqolred 
the  poasaariw  in  her  own  right. 

CWr,  raft. 
Jtme  Iff. — BXiACKBDHiiB,  C.  J.  now  ddlvered 
the  judgment  of  the  court  —  This  case  comes 
before  the  court  upon  demurrer  to  the  replica- 
tion ;  and  it  has  been  aigued  by  the  plaintiif  that 
the  plea  is  bad.  It  is  an  action  of  covenant  for 
r«it,  brought  by  the  administratrix  of  the  les- 
•or,  against  the  assignee  of  the  lessee.  The  declar- 
ation states,  that  E.  Kelly,  the  intestate,  was  pes- 
sessed  of  the  demised  premises  for  a  term,  whereof 
sixty  yeara  and  upwards  were  then  unexpired  ;  that 
being  so  possessed,  she  made  the  indenture  of  de- 
mise therein  set  forth  ;  it  then  states  her  death,  and 
that  letters  of  administration  of  her  ohattds  and 
effects  were  granted  to  the  plaintiff,  by  reason 
whereof  the  plaintiff  became  possessed  of  the  rever- 
^on.  The  plea,  wMcfa  Is  very  inaccurately  framed, 
and  on  special  demurrer  would  be  held  bad  for  un- 
certainty,  says,  that  E.  Kelly  has  nothing  in  the 
same  premises,  except  through  Michael  Kelly  de- 
ceased;  that  said  M.  Kelly  was  possessed  thereof 
for  the  residue  then  to  come,  and  unexpired,  not 
saying  what  residue,  and  continued  so  possessed 
until  his  death  ;  that  administration  was  granted  to 
the  said  E.  Kelly,  whereby  she,  as  administratrix, 
and  not  otherwise,  became  possfwsed  fjS  the  premises 
ibr  the  aaid  term,  no  term  being  mentioDed  in  the 
plea.  The  plea  then  avers  the  death  of  E.  Kelly, 
whereby  all  her  estate  in  the  premises  ceased  and 
determined.  The  replication  is,  that  the  said  E. 
Kelly  waa  not,  at  the  time  of  making  the  said 
lease,  possessed  of  the  premises  for  the  aaid  term, 
as  administratrix  of  M.  Kelly,  as  in  the  said  plea 
alleged.  If  the  right  of  the  plaintiff  to  recover  in 
this  action,  depended  upon  the  result  of  whether 
£.  Kelly  was  possessed  of  the  premises,  ruo 
jure,  or  as  administratrix,  it  would  be  necessary  to 
consider  and  determine,  whether  the  issue  ten- 
dered by  this  replication,  was  a  proper  one. 
But  the  defence  made  by  the  plea  is,  that  the  title 
of  E.  Kelly  is  at  an  end,  and  that,  therefore,  the 
plnintiff,  who  sues  as  her  representative,  cannot 
maintain  this  action.  If  this  argument  be  well 
founded,  it  would  follow,  though  the  leane  is  still 
subsisting,  and  there  is  a  covenant  to  pny  the  rent 
during  the  term,  that  no  rent  could  be  recovered 
from  the  original  lessee  or  bis  assignee,  by  any  one, 
as  the  plea  does  not  allwe  that  there  is  an  admi- 
nistrator d«  fionir  mm,  andfioa  anutat  that  there 
will  be ;  so  that  if  this  be  a  proper  and  well-founded 
allegation,  there  is  a  total  cessation  of  the  estate 
and  interest  of  E.  Kelly  in  the  term.  Such  a  pro- 
position is  not  maintainable  io  point  of  law.  A 
si>eciRc  rent  was  reserved  by  the  leflse,  to  continue 
during  the  term,  and,  wlioever  may  have  the  right 
to  recover  it,  beyond  all  question,  that  rent  be- 
longs to  some  one.   To  say,  th«i,  that  the  estate 


in  the  premises  has  totally  cnsed.  u  repoginot  to 
the  plainest  principles  of  la*.  Dn$  v.  StA  k. 
however,  an  express  aothorito  ta soppmof iS 
plaintiff's  right  to  recover.  1  bare  ti^  don  thi 
particulare  ot  that  case.  It  was  an  action  of  dth 
on  a  bond  to  perform  covenants  io  a  leue,  ud 
fnm  ihe  r^MMt  It  appean  thit  tin  only  Ditnigi 
MB,  whether  or  do  die  exeeotor  of  tin  Vntt  ^ 
a  r^bt  to  the  rent,  it  being  aAnlUedtliitift^ 
rent  was  gone,  so  were  the  bond  tnd  wtaui- 
it  WM  aijgaed  that  the  rent  went  with  the  i»! 
ver^n  to  the  administrata',  dt  homt  mm,^^ 
to  the  executor  of  the  lessor ;  and  thst  if  (he 
was  liable  in  that  action  to  the  exeeotor,  he  voulij 
be  doubly  chained,  for  the  admimstrair  4t 
nan  would  also  sue  him  for  the  rent;  bat  Hile, 
C.  J.,  in  giving  judgment,  sa^s,  f<  the  adniMMor 
had  a  double  capacity  in  ium  wfamhenidetb 
lease ;  one  in  his  own  right,  and  the  other  is 
of  his  intestate  i  and  thongh  he  had  tlw  ten 
wholly  in  right  d[  the  intestate,  yet,  by  | 
lease  of  part,  he  appropriated  tlut  to  biawlf,  ni 
had  the  rent  in  his  own  right }  and  so  htring  the 
rent  in  hia  own  right,  the  adminiatritor  (fa  km 
rum  could  not  daim  it,  because  be  cim  in  im. 
mount"  And  a^ln  he  adds — " The adniBiMntgt 
having  power  to  diapoee  of  the  tenn  whkh  he 
had  in  riffht  of  the  inteetate,  the  rent  wkkh 
is  reserved  to  him  and  his  executor,  is  a  con- 
tinuing interest  in  them  in  the  same  rielit*  Tta 
passage  is  a  complete  answer  to  the  tUtgation  i 
the  plea,  that  there  is  a  total  cesser  of  tbe  Tight  to 
recover  this  rent.  It  also  has  a  ^lect  applicuioB 
to  the  case  we  are  now  considering,  for  tliere  is  rn 
this  lease,  an  express  covenant  to  pay  tbe  rn^ 
while  the  estate  continued — and  that 
binds  the  asrignee.  Drue  v.  BeyHe  most  be  eQs< 
sidered  a  decision  of  very  great  anthoritj,  ad  I  do 
not  find  that  it  la  impugned  tnr  any  wbnyiu 
case.  Mr*  Williams  in  mb  wok  ob  emstoti^  t 
page  783,  dtes  it,  without  refereaoi  to  uy  oh 
questioning  its  validity,  and  tlie  doctrine  artibUed 
by  it  has  been  followed  In  Skfgbiglim  v.  BtJd  (9 
Q.  Fin.  SI  9),  and  Curiu  v.  Srenbm  (2  Joims, 
397.)  For  these  reasons,  we  are  of  ofmn  tint, 
the  plea  being  bad,  tbe  demurrOT  to  tbe  repticaticD 
must  be  overruled. 

Hewiut  rir  OHnuM 

» 

COMMON  FLEAS^Tsunrr  Teul 

Claus  v.  KsixY. — Jfoy,  iStk. 
Act  of  Union — Takmg  plea  cftke  jSi. 
I%ecouHwiU  not  permit  a  pfeOfOaU^iiito^mlim 
the  power  of  the  Imperial  ParUamtMttohnilrf 
land,  to  be  arfniedt  dinct  Utekldm 

of  the  jUe,  amough  no  motion  Ibr  tAot  pofm 
not  been  made  by  the  opposite  party. 

Declaration  in  replevin.    The  defendant  phiM 

three  avowries,  each  to  the  effect  that  the  d^fnlul 
was  collector  of  poor  rates  for  the  electoral  dinmn 
of  Drumlane,  within  the  Cavan  union,  uid,  unch 
collector,  distrained  the  lands  in  tbe  deekntieo 
mentioned,  being  parcel  of  such  electoral  division  fir 
arrears  of  poor-rate  due  thereout  Toesch  rfihcw 
avowries  the  plaintiff  filed  sevml  plesa,  ail  to  the 
same  effect.   The  second  and  principal  pies  m 
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lUon:— "Because  he  saith  that loog bslbre 
ine  vbeo,  &&»  to  wit*  in  tbe  year  of  out  Lord, 
,  tin  kingdom  of  Oraat  Brltaim  and  the  king- 

tiS  iKMDd  were  separate  and  independent 
lomB,  and  being  so  separate  and  independent, 
laiB  international  compact  was  entered  into, 
d  upon  by  and  between  tbe  said  kingdoms, 
n  purpose  of  uniting  the  said  iLingdonu,  at 
ime  separate  and  ind^iendent  liingdonM,  in 
eorporate  union,  and  the  said  William  saith, 
ha  said  ioternational  compact  was  set  out  and 
t  io  a  cotain  treatyt  which  treaty  was  entered 
eoocludedi  and  ratiAed  by  and  between  the 
dngdoou,  then  independent  and  separate  as 
aid,  kmg  before  tbe  time  when,  ftc  to  wit, 
lyear  of  our  Lord,  1800  j  and  the  said  Wil- 
aAb,  that  by  tbe  said  treaty  it  was  stipulated, 
aatsd,  and  agreed,  that  the  said  kingdoms  of 
:  Britain  and  Ireland,  up  to  that  time  inde- 
nt and  separate  kingdoms,  should  be  united 
w  in  an  incorporate  union,  upon  certain 

and  conditions  set  out  in  said  treaty,  and 
i  theaceforth  and  for  ever  form  one  kiogdrai, 
e  ityled  tbe  United  Kingdom  of  Great  Britain 
reluid ;  and  tbe  said  William  saith,  that  the 
Lienty  so  entered  into  as  aforeaaid,  was  em- 
<1  in  a  certain  act  of  Parliament  of  Great 
io,  then  a  separate  and  indqiendent  kingdom 
iKsaid,  to  wit,  in  an  act  made  and  passed  in 
»w  holden  in  the  39th  and  40tb  years  of  the 

of  bii  late  Mi^y  King  Geoige  the  Third, 
mtitled  *  An  Act  of  Union  b^wera  Great 
dsisd  Ireland,*  and  was  also  embodied  in  an 
f  ihsfirlianwDt  of  Irelaad,  then  also  a  separate 
■riipaident  kinsdom  as  aforeaaid,  to  wit,  in  an 
■ds  ud  passed  in  the  sesnon  lioldeo  in  tbe 
;Mr  of  the  reign  of  his  late  Miyesty,  George 
Urd,  sad  entitled,  "An  Act  of  Union  between 
:  Britain  and  Ireland and  tbe  said  Parliament 
eat  Britain  and  the  said  Parliament  of  Ireland 
ich  separately  confirm,  ratify  and  estabiisli  for 
-be  said  treaty  so  as  aforesaid  entered  into  and 
>«ied;  andsaid  William  saith  that  by  force  and 
of  said  treaty  and  of  the  said  several  acts  of 
arliaments  of  Grrat  Britain  and  Ireland  then 
"Mud  separate  and  independent  kingdoms,  tbe 
Jitmiational  compact  set  out  uid  stated  in  the 
■reaty  of  Union  became  aoA  is  the  written  cw- 
■H  and  supreme  fiindunentd  law  <tf  this  coon- 
ud  the  rights*  pririle^  and  immunities  se- 
'  to  the  suuects  of  this  kingdom  by  the  said 
1  became  and  are  fundamental  rights,  privileges 
■nnnnities  of  tbe  said  subjects  of  this  kingdom, 
1  no  Parliament  or  other  authority  whatsoever 
^ly  competwt  to  alter  or  destroy.  And  tbe 
WiUiam  aaitb  that  by  tbe  sadd  treaty  of  Union 
■■in  parliament  was  crmted  and  constituted,  to 
'led,  "  The  Parliament  of  the  United  Kingdom 
'eu  Britain  and  Ireland,"  and  that  to  the  said 
iment  so  created,  constituted  and  styled,  oer- 
^islaUve  powers  for  the  government  of  tbe 
(Juited  Kingdom  and  tbe  several  portious 
of  v«re  given  by  tbe  said  treaty,  which  had  so 
>^i(l  created  and  constituted  iL  And  said' 
am  further  saitli  that  said  legislative  powers  so ' 

to  tbe  said  ParUamenl  by  the  ssid  treaty  as 
laid  were  marked  out,  and  limited,  and  dehued ! 


to  the  artiolea  of  the  said  treaty;  and  that  the  said 
PiuUnment  hatli  not  any  power,  jurisdiction,  or  an* 
thority  in  this  ooontry  other  than  such  power,  juris* 
diction  and  aitthority  as  have  been  given  to  tiie  mid 
Parliament  by  tbe  said  treaty  of  Union,  whereby 
the  aaid  Parliament  was  as  aforesaid  created  and 
constituted.  And  said  William  further  saith  that 
the  powers  of  taxation  which  the  aaid  Parlia- 
ment should  be  l^ally  antboriied  aad  empowered 
to  exercise  over  the  mid  United  Kingdom  and  tbe 
several  portions  tberettf  were  stipulat^  covenanted 
and  Bpoed  upon  by  and  between  the  said  kingdimw 
of  Great  Britain  and  Irebod,  at  that  time  separata 
and  independent  kingdanaaaaferesai^and  wera  and 
are  set  forth  in  tbe  seventh  article  of  the  treaty 
of  Unimi.  And  said  WiUiam  further  aaitb,  that  1^ 
tbe  aaid  7th  article  of  the  aaid  treaty,  itvaa  cove- 
nanted and  agreed,  by  and  betweeea  the  said  king- 
doms, at  that  time  separate  and  independent  as  afore- 
aaid, that  tbe  said  parliament  of  the  United  King- 
dom should  be  authorised  to  impose  and  levy, 
within  that  part  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  called  Ireland,  an  amount  of 
taxes,  which  should  bear  to  the  entire  taxation  of 
the  United  Kingdom,  tbe  proportion  of  2  to  15, 
provided  sucb  amomit  ooold  be  raised  without  im- 
posiug,  upon  any  article  in  Ireland,  a  tax  greater 
than  was  borne  by  a  similar  article  in  Great  Britain. 
And  said  WiUiam  further  saith,  that  by  tbe  aaid 
article  it  was  further  stipulated  and  agreed  upon, 
that  if  at  any  tiow  the  aeparate  debt  of  Irriand 
should  bear  to  tbe  separate  debt  of  Great  Britafal, 
tbe  proportion  of  S  to  15— then,  and  in  that  ease, 
the  said  parliament  <tf  tbe  United  Kingdom  shouM 
be  authoriaed  and  empowered  to  paai  an  act  oon- 
aolidating  the  revenues  of  tbe  tiro  kingdoms.  And 
that  after  the  passing  of  such  act,  saM  parliament 
should  DO  longer  be  botmd  to  regulate  the  taxatim 
of  tbe  United  Kingdom,  and  of  the  several  parts 
thereof,  by  and  according  to  the  proportion  above- 
mentioned  ;  but  by  and  according  to  another  ar- 
rangement, stipulated  and  agreed  upon,  by  and  be- 
tween the  said  two  kingdoms  as  eforea^,  and  set 
out  in  the  7th  section  of  tbe  7th  artide  <tf  the  said 
treaty.  And  the  aaid  William  fortiiw  saith,  that  by 
tbe  said  7th  section  of  the  said  7th  article  of  the  said 
treaty,  it  was  covenanted  and  agreed  upon,  by  and 
betwera  tbe  aaid  two  kingdoma,  that,  after  the  pas- 
^g  of  the  said  aefc  last-mentioned,  the  said  parlia- 
ment should  be  authorised,  empowered,  and  bound 
to  defray  all  future  mpenaea  Uiencaforth  to  be  in- 
curred, t<^ether  with  the  interest  and  charges  of  all 
debts  contracted  previous  to  the  passing  of  said  act, 
indiscriminately,  by  eqoal  taxes  imposed  on  the 
same  articles  in  any  other  country  ;  and  should  be 
authorized  and  bouod  to  impose  and  levy,  with 
equal  or  uniform  taxes  only,  aubject  to  such  par- 
ticular exemptions  or  abatements,  in  Ireland  or 
Scotland,  as  circumstances  might  appear  from  time 
to  time  to  demand.  And  the  said  William  further 
saith,  that  afterwards — to  wit,  to  the  year  of  our 
Lord  1616,  the  said  debt  of  Ireland  bore  to  the 
smd  debt  <^  Great  Britain,  the  proportimi  ao  as 
above  required,  in  order  to  authwin  the  ssid  par- 
Uanient  to  consolidate  the  revenues  of  tbe  two 
countries.  And  that  thereupon  Uie  said  pariianient 
bsing  by  virtue  <tf  the  said  ooreiMMils  in  tbe  aaid 
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7th  article  above-mentioned,  coiupeteut  so  to  do, 
passed  nn  act  in  tlie  session  holden  in  the  56th  year 
of  the  reign  of  his  late  Majesty  King  George  the 
Thirdi  entituled  '*  An  act  to  consolidate  into  one 
fund,  all  the  public  revenues  of  Great  Britain  and 
Ireland,"  and  thereby  carried  into  effect,  the  pro- 
visions and  purposes  of  the  said  7th  section  of  the 
7th  article  i^the  said  treaty  of  Union.  And  said 
William  suth,  that  thereupon,  and  ^noe  the  passing 
of  the  said  last-meotimied  act,  the  powers  of  taxa- 
tion poasesBed  by  the  said  parliament,  extend  only 
to  tlw  imposing  or  levying  of  equal  and  uniform 
taxes  upon  the  sulgeota  of  the  United  Kingdom  i 
nilyect  to  tiie  exemptions  and  abatements  (foresaid. 
And  the  said  William  soith,  that  the  said  parlia- 
ment is  not  legally  competent  to  impose  any  other 
taxes,  save  and  except  such  equal  or  uniform  taxes, 
subject  to  said  exemptions  and  abatements;  and 
that  the  subjects  of  this  kingdom  are  not  legally 
bound,  or  compellable  to  pay  any  other  taxes,  save 
such  equal  or  uniform  taxes,  subject  to  such  abate- 
ments and  exemptions  as  aforesaid.  And  the  said 
William  further  saith,  that  the  said  parliament  is 
bound  by  said  treaty,  out  of  the  entire  produce  of 
said  equal  or  uniform  taxation,  as  from  a  common 
fund,  tu  defray  indiscriminately  all  expenses  to  be 
incurred  from  th^  time  of  passing  the  said  last- 
■ueutioned  act ;  and  which  are  to  be  defrayed  by 
taxes  laid  on  by  parliament.  And  the  said  William 
eaitii,  that  parliament  hat  not  power,  under  the  said 
treaty,  or  at  all,  to  allooate  a  particular  tax  to  the 
payment  of  a  particular  and  8peci6ed  expotse ;  and 
that  no  subject  of  this  kingdom  is  legally  bound  ur 
compellable  to  pay  any  tax  so  allocated.  And  the 
said  William  saitli,  that  the  said  powers  of  taxatimi 
•o  abov^  stated  to  be  delegated  by  the  said  treaty 
to  the  said  parliament,  must  be  exercised  directly 
by  said  parliament ;  and  cannot  be  again  delegated 
.  legally  by  the  said  pnrliament  to  any  person  or  per- 
sons whatsoever.  And  that  no  subject  of  this  king- 
dom is  legally  bound  or  compellable  to  pay  any  tax, 
except  such  tax  shall  have  been  direcUy  imposed 
by  the  said  parliament,  according  to  the  covenants 
and  provisions  of  the  said  treaty.  And  the  said 
William  saith,  that  the  tax  described  In  the  said 
first  avowry  of  the  said  John,  as  a  rate  for  the 
relief  of  the  poor  of  Ss.  in  the  pound  upon  the  rate- 
able pro|)erty,  within  the  eleotoni  divnion  of  Drum- 
lan^  in  the  aaid  Cavan  Union,  therein  stated  to  be 
leviable  under  and  by  virtue  of  certain  acts  of  par- 
liament, iu  that  behalf  made  and  provided,  and  on 
account  of  the  non-payment  of  which  the  said  Wil- 
liam was  taken  as  aforesaid,  is  not  an  equal  or  uni- 
form tax  as  aforesaid ;  but  an  unequal  tax,  and  one 
which  the  said  parliament  of  the  United  Kingdom 
is  uut  l^ally  competent  to  impose  or  levy,  on  or 
from  the  said  William  j  and  which  the  said  William 
is  not  l^Uy  bound  or  compellable  to  pay.  And 
the  aaid  WiHiam  further  saith,  that  the  produce  of 
the  said  tax  described  in  the  said  first  avowry  of 
the  said  John,  as  a  rate  for  the  relief  of  the  poor, 
is  not  applied  indiscrimioately,  in  the  maDDer  and 
form  appointed  and  directed  in  that  behnlf,  as  above 
suted,  by  the  said  treaty  <tf  Union  in  dischai^  of 
all  expenses;  but  is  appointed  by  the  swd  parlia* 
ment  to  pay  a  certain  spedfied  expense,  to  wit,  the 
support  of  tbe  poor  of  the  Union  of  Cavau,  aud 


none  other,  contrai7  to  the  express  cmensDU  nd 
provisions  in  the  said  treaty  of  Uiiion,sbweiui«L 
And  tbe  said  William  ftarther  ssitb,  Ihit  Uk  «id 
tax  described  above,  as  a  rate  for  tlw  relief  of  tbe 
poor,  has  not  been  imposed  directly  by  die  hid 
parliament,  according  to  the  corenanti  moii. 
sions  of  the  said  treaty  of  Union  above  lUted ;  but 
by  certain  persons,  called  Guardians  of  die  pur  gf 
Cavan  Union,  to  whom  tbe  said  parHameat  hu  n. 
tempted  to  delegate  tbe  said  power  of  taxttuo,  to 
as  above  stated,  to  have  been  delegated  Is  the  mI 
parliament  by  the  iaid  treaty  ai  Unkn;  vlnekl|^ 
legation  of  its  power  of  taxation,  tbe  aiid  ug,. 
Uament  to  tbe  aaid  guardian^  the  Hid  WiTua, 
saith,  is  cmtrary  to  the  aaid  covenaats  asd  prmiuoBi 
of  tlie  said  treaty  of  Union,  and  ninnKoaitQ 
authorize  the  said  guardians  to  legslly  inpoK  nc 
levy  the  said  rate ;  or  make  tbe  said  WUBui 
bound  or  compilable  to  pay  the  sagH;  ad  Uw 
the  said  William  ta  ready  to  verify, 

Tbe  remaining  pleas  differed  from  tbe  iboit, 
only  in  the  manner  in  whidi  the  mat  otye^ 
was  put  forward.  To  these  pleu  the  dcfenbt 
demurred. 

Mr.  J.  C*  Lomryy  with  whom  was  l&.Bnd^ 
Q.C,  was  about  to  open  the  dennrrer,  wboi  tht 
court  interposed,  and  intimated,  that  onlm  tk 
opposite  side  shewed  some  grounds  fix-  udi  iplei, 
they  would  direct  it  to  be  taken  itf  the  tte. 

Mr.  HercvlM  BUitt  with  whom  ns  Mr.  aft. 
gan,  Q.Ct  contended,  that  Uw  artidei  of  Unoa 
constituted  an  iDteroatimial  treaty,  wUck  sorIm. 
qumt  act  of  parliament  could  vary;  and  died 
tonv.SuUon,{\  Russ.&  My.6a)  \JathiM,Jr~ 
We  cannot  listen  to  sndi  an  argnnwot.  [Aairr^, 
C.  ./.—The  general  impression  of  tlie  com  ii,  not 
only  that  we  ought  not  to  listen  to  tlui  pl»-,  bn 
that  it  ou^t  to  be  taken  off  tbe  flies  of  tlw  oon. 
Can  vou  show  any  grounds  why  we  abouUnotidBiK 
that  course  ?J  Marriatt  v.  WUtm  (8  T.  R.3I,  & 
C.  I  B.  &  P.  430%  decided  before  Lonl  UsaAH. 
is  an  authority  that  the  court  rosy  control  lOKtif 
parliament.  [Z)oWfy,  C.J. — Ha«itipl«i,tkii 
for  the  first  time  in  the  course  of  49  years,  calb  ii 
question  tbe  power  of  the  Impeiial  legiiUiaicto  M 
Ireland.]  If  the  court  feris  such  a  strong  vprnn  « 
the  subject,  let  thia  demurrer  be  allowed,  is  via 
that  there  may  be  an  appeal.  [_Bstl,  J^Vit  m- 
not  allow  the  demurrer  without  beari^  h;  udb 
do  80,  would  be  to  violate  our  doty.}  'He  Mln- 
rities  prove  this  to  be  a  good  plea.  If  the  can 
persist  in  the  course  that  has  bene  ntiaulsd,  ibty 
will  deprive  the  plaintiff  of  all  meaas  d  trj'uf  ibt 
question.  [^Torrtnt,  J. — We  do,  of  tryii^ ■  fM- 
tion  which  ought  never  to  have  been  aod 
which  we  cannot  for  a  moment  bear  a^oed. 

DoHXRTT,  C.  J. — For  the  reasons  vUdi  luR 
already  been  mentioned  by  each  niembef  ef  ife 
Court,  and  which  do  not  require  to  be  eofbrvi  n 
order  these  pleas  to  be  taken  off  the  filr.  Tbi? 
ought  never  to  have  been  thtn,  and  theCouiviil 
not  permit  tfaem  to  remain  oneseeoadafttfbhii 
beara  Uram. 
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COUHT  OF  CHAKCERY. 
H>KRr  r.  CsoiviN.-:-Jtme  7. 
tkx^Varjfit^  rtpoH-^Ltgaiyt  generator 

ttrix  heqtiMi^ed  tha  mm  0/ £2,800  ttei-ling, 
if  her  funded  property.  Held  to  he  a  general 

*Tt  en  »e  hearings  though  there  be  no  ex- 
ion,  can  vary  a  rRparl  tha  error  being  e^pa- 
on  thejuce  of  it. 

ause  came  on  to  be  heard  oo  report  aod 

Johanna  Fitzpatrick,  by  her  will  dated  the 
bruary,  1842,  bequeathea  all  her  property  to 
sutors  upon  trust ;  as  to  "  the  sum  of  £6000 
J  part  of  her  fiinded  property,"  for  the  se- 

lue  of  her  niece  Elizabeth  Cronin,  -with 
der  over  ultimately  to  the  children  of  her 
r  Philip  Barry ;  "  and  as  to  the  sum-  of 
^  part  of  her  funded  property,  in  trust  for 
nefit  of  the  childreit  of  her  said  nephew." 
icree  directed  the  usual  accounts,  and  ao 
J  as  to  the  persons  entitled  to  the  legacies 
thed  by  the  wilL  The  Master  found  that 
tatrix,  at  the  time  of  her  death,  possessed  the 
£10,665  7b.  8d.  stock,  equivalent  at  the  price 

day  next  after  the  day  of  her  death  to 
6s.  sterling.  He  also  found  that  the  above- 
Ded  legacies  of  £6,000  and  £2^00  were 
s  of  cash,  and  that  the  legatees  were  entitled 
e  w  moeh  stock  set  apart  for  them  as,  at  the 
■f  a  Btoek,  at  tba  day  next  after  the  day  of 
^H^'t  death,  would  produce  those  sums. 
908  ^  stock  having  fallen  considerably,  the 
■  dumed  to  have  the  sums  of  stock,  equi- 
to  their  legacies  at  the  price  of  the  day  of 
^  "et  apart.  No  exception  had  been  taken. 
R.  C.  Waikert  Q-C  {Mr,  Jenkins  with  him) 
plsiatiff  Barry. — Although  00  exception  has 
>ken,  ao  error  apparent  on  the  face  of  the 

nay  be  rectified  now.  Brodie  v.  3arr»f, 
W.  471.)  This  is  a  demonstrative  not  a 
legacy,  ( 1  Rop.  Leg.  192,  oases  there  uited  ) 
F-  Fitzgerald,  Q.d  (Mr.  A  Lengfieid  with 
ntra— Thu  is  not  open  without  an  exception. 
V.  Bird,  (3  Vce.  628.)  shews  that  this  is  a 
wgacyofsomuoli  stock.  It  haa  been  brought 
^  Hod  appropriated  to  the  legatees,  which 
alent  to  payment  to  them,  and  they  have  no 
nL!**  'eqirire  farther  payment. 
*'m»^  Q.  C  in  reply. — We  only  ask  the 
to  correct  an  error  00  face  of  the  report. 
>g  into  court  is  not  equivalent  to  payment 
lew-  Bock  V.  Sanbnan,  (4  Mad.  253.) 
>»  Chancblujb. — I  do  not  think  this  can  be 
«<i  a  specrific  legacy.  The  Master  has  not 
i»8t  there  was  any  appropriation  of  the  sums 
wut  of  the  legadet^  and  brio^g  the  fund 
iirt  csQDot  be  equivalent  to  paymenu 
Clare  that  the  legacies  are  bequests  of  £6000 
d  £2800  cash.  Declare  that  the  l^tett 
«  entitled  to  be  paid  the  anms  in  cash  out  of 
e  "tods,  or  out  of  the  other  personalty  of  the 
ttaUix." 


Scott  v.  Scott.— Tims  16th. 
Practice — Receiver^ 

The  court  havitig,  on  the  hearing,  expressed  a  strong 
opinion  in  favor  of  the  plaintijf  had,  however,  at 
the  request  of  the  defendant,  lefi  the  plaintiff'  to 
bluing  an  ejectment,  in  which  the  defsndaiU  ob- 
tained a  verdict  whitA  «mu  set  aside  01/  the  court 
in  which  it  was  tried  as  against  evidence,  7^ 
Lord  ChaneeUor  svhseqitet^M  granted  a  receiver 
unless  the  defendant  secured  the  rents  to  be  received 
^  Aim. 

This  was  an  action  on  the  part  of  the  plaintiff.  Tiie 
bill  was  filed  to  carry  into  execution  the  trusts  of  a 
certain  deed  of  1807,  and  for  a  receiver.  At  the 
hearing  the  court  was  of  opinion  that  the  plaintiff 
was  entitled  to  the  relief  prayed  by  his  bill  to  an 
account  of  the  renu  and  profits  of  the  lands  for  six 
years  previous  to  the  filing  of  the  bill,  bat  the  de- 
fendant so  requiring,  the  cause  was  dhrected  to  stand 
over  with  liberty  for  the  plaintiff  to  bring  an  qeet- 
ment,  the  def^dant  being  restrained  from  setting 
up  temporary  bars.  The  plaintiff  brought  his  eject- 
ment;  the  jury  found  for  the  defendant,  but  the 
plaintiff,  by  an  order  of  the  Queen's  Bench,  set  aside 
the  verdict  as  against  evidence.  The  affidavit  in 
support  of  the  motion  stated  that  the  defendant 
Scott  was  in  possession  and  receipt  of  the  profits  of 
the  lands,  and  that  in  case  the  plaintiff  ultimately 
succeeded  the  defendant  would  be  unable  to  pay 
the  mesne  rates,  and  had  no  property  in  this  coun- 
try. The  affidavit  further  stated  that  the  jurors  in 
the  county  of  Clare  whore  the  lands  lay  were  pre- 
judiced against  the  plaintiff,  and  that  the  defendant 
rerided  in  that  county  and  was  most  popular  amongst 
them. 

Mr,  Brewster,  Q.  C,  and  Mr,  W,  W,  Brerelon 
for  the  motion. — W  here  there  is  a  strong  probability 
of  title  in  the  plaintiff,  and  the  rents  be  in  danger, 
the  court  will  appoint  a  receiver.  Mordaunt  v. 
Hooper,  (Amb.  »U,)  SHUweU  y,fViUiams,  (6  Mad. 
49;  S.C.  Jac.  280;)  Lloyd  v,  Passingham»{3UeT. 
697;)  Huguenin  v.  Basbtf,  (13  Ves.  105.) 

Mr.  Christian,  Q.C.  and  Mr.  F.  Fitagerald,  Q.Q. 
contra. — There  is  a  distinction  between  an  issue 
directed  to  a  court  of  law  and  giving  leave  to  bring 
an  ejectment  B.  ofFingal  v.  Stakes  (2  MolL  50;) 
Lioyd  V.  TrimUestone,  (ib.  p.  61.) 
Mr,  BrerHm,  in  reply. 

Loan  CHARCBUiOR. — The  court  has  jurisdiction 
to  appoint  a  receiver  where  thwe  is  a  strong  proba- 
bility of  title  in  the  plaintiff,  and  there  is  danger  to 
the  rents  which  he  seeks  to  preserve  by  the  aid  of 
the  court.  C^ues  when  this  relirf  is  given  between 
heirs  at  law  and  derisees  are  common,  and  I  cannot 
see  the  distinction  between  these  cases  and  the  pre- 
sent. So  far  as  probability  of  title  eoes,  we  have 
the  opinion  of  the  Court  of  Queen's  Bench  and  of 
this  court,  which,  I  apprehend,  amounts  to  this,  that 
so  far  as  shown  by  the  defendant  he  has  no  title. 
The  peculiarity  of  this  case  is  that  the  plaintiff  has 
been  authorized  to  try  his  title  by  ejectment,  an  issue 
not  having  been  directed.  However,  Idonotthinlc 
that  of  much  consequence;  suppose  this  receiver  had 
been  granted  on  the  answer  instead  of  being  sought 
(w  after  the  hearing,  I  apprehend  ^hat  the  court 
would  not  be  embarrassed  in  giving  leave  to  bring 
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»n  ejectment.  Thii  case  is  tbe  converse  <^  that. 
Bwkkmd  V.  Soultevy  (reported  tu  a  note  4  Y.& 
C.  Ex.  378,)  is  not  quite  the  same,  as  there  an  issoe 
was  directed.  In  dark  v.  Dew,  (I  Rus.ftMy.l08.) 
the  principle  did  not  apply,  as  there  was  not  a  strong 
probability  of  the  plaintiff's  success;  tbe  Preroga- 
tive Court  having  decided  agunst  the  will  under 
which  the  plaintiA  claimed.  The  Lord  ChanoaUor 
rests  also  on  another  ground,  <*  I  woald  ask  besides 
if  the  property  is  exposed  to  any  danger  tn  the  mean 
time  while  it  remains  in  the  possession  of  the  defen- 
dants? The  plaintiff  is  already  bound  to  pay  over 
a  considerable  sum  to  the  defendants  under  an  order 
of  this  court,  and  so  long  at  least  as  he  retains  that 
sum  in  his  hands  he  has  a  sufficient  security  for  the 
rents  and  profits  should  it  ultimately  appear  that  he 
is  justly  entitled.  On  both  these  grounds  the  motion 
must  be  refused."  The  principle  is  also  shown  in 
Mordaunt  v.  Hooper,  (Ambler,  311);  and  the  only 
question  to  be  determined  is,  whether  tbe  facts  come 
within  it.  In  my  opinion  they  do,  but  if  the  defen- 
dant can  prevent  the  expense  of  a  receiver,  lie  should 
as  I  have  alrrady  suggested,  be  allowed  to  do  so  by 
living  security  oy  recognisanoe  within  a  fortnight. 

Ch.  Motion  Book,  4,  S6& 


ROLLS  COURT. 

BbTAH  9.  RlCBAEDSOIt. — Ut. 

Practice — Aeeniwr  m  Qmrt*  of  Chancer j/ 
and  EjtduqMcr* 

On  the  bth  of  Febj^uary,  1848,  an  order  tone  made 
in  the  Court  of  Exchequer^  referring  it  to  the 
Remembrancer  to  appoint  a  receiver  over  certain 
lands.  On  the  SOm  of  June  following^  an  order 
wae  made  in  thit  Court  far  the  appointment  of  a 
receiver  over  the  eame  lands.  Thie  order  tone 
Met  aeidef  it  not  havingbeen  etated  to  the  Court 
that  the  order  in  the  Erduguer  had  been  made. 

In  the  year  188S,  by  order  of  the  Court  of  Ex- 
chequer,  a  recover  was  appointed  over  the  pro- 
perty of  the  deiysndant,  in  a  suit  in  whidi  Jane 
Richardson  was  plaintiff.  This  receiver  con- 
tinued in  possession  till  March,  1846,  when  the 
defendant  undertook  to  pay  the  arrears  of  jointure 
to  recover  which  the  bill  had  been  filed.  On  the 
5th  uf  February,  1848,  an  order  of  the  Court  of 
Exchequer  for  the  appointment  of  another  receiver 
was  obtained  by  WUliam  Long,  a  creditor  of  the 
defendant  who  refused  to  act.  On  the  14th  day  of 
June,  1846,  an  order  was  made  in  the  Court  of 
.Chancery,  in  the  cause  of  Bryan  v.  Mdiardeon,  for 
Ilia  app(rintment  of  a  receiver  over  the  same  lands 
as  the  recmver  in  the  Exchequer  cause  liad  been  ap- 
pointed. On  the  5di  of  Feb.  1848,  an  order  was 
made  In  the  Exchequer  referriug  it  to  the  Remem- 
brancer to  apptHttt  a  new  receiver  in  the  place  of 
Willhan  Long. 

Mr,Stoke»,  on  behalf  of  Jane  Richardson  moved 
that  the  receiver  in  this  Court  might  be  discharged, 
or  restrained  from  receiving  tbe  rents  until  ihedaims 
of  the  said  Jane  Ridiardson  were  paid. 

ilfr.  J.  W.  CarUton,  contra,  for  the  petidoner 
referred  to  the  case  of  MttnMonencf  Downdmc  v. 
TyirM,  (Hayes,  354.) 

Mabteb  op  thb  Rolls. — Where  there  are  suiu 
in  the  Court  oi'  Exclwqoer  and  this  Court,  the 


proper  cour«B  is  to  apply    tlw  fiuicMr  fet  a. 
discharge  of  the  reenver,  and  thit  Covt  v3t  rZ 
bably  make  the  order,  if  sadiBed  that  the  ij^ 
this  Court  will  afford  relief  to  ill 
Honour  made  the  folloudng  order  :~~ 
"And  it  appearing  to  tbe  Conn  tint  tWiL 
order  of  the  30th  of  Jnne,  1846.  vu 
this  Court,  the  Court  wu  not  v&it^  ,u 
an  order  had  been  made  by  the  Cwt  of  £i 
chequer,  on  the  5tfa  of  rebmuy,  lg4g^  ^ 
ferring  it  to  the  Remembnooer  to  ipu^ 
receiver,  let  said  order  of  tbe  30th  ^ 
be  set  aside,  so  far  as  ftrefeti  itiotkKMiv 
to  appoint  a  receiver  over  titt  ^  ^ 
which  the  Exchequer  reoctrer  bid  U«  uw 
pointed,  and  let  each  psrty  abidiiytMi 
coats  of  this  motion.*** 

Stahxb  v.  Nesbitt.— Jlft^ 

A  decree  of  the  Court  of  Qmetri  m  Irimi 
directed  that  the  plmnt^i,  who  miM 
iandy  should  pay  to  a  ^Ufindant  Im  eoili  ^ 
This  defendant,  previous  to  tsempl^ 
decree,  usued  a  subpivna  oaf  Ue  /riii  Cm 
of  Chancery,  and  caused  it  to  ht  pmemli, 
served  on  the  plaimi^,  ^ 

BM,  tAat  Ais  proeee^ng  «u  asswiiij.  oj 
theeoOs  cf  this  personai  stnia  sM^Mfa 
allowed  to  the  denndant. 

Semble,  that  the  41  Geo.  3,  c.  90,  i.  6,  ekckfn- 
vides  the  ejeempli/katum  of  Iriii  dierm  a 
the  Court  of  Chancery,  to  iam  or 

orders  which  direct  pe»mentt  ^irndk 
as  well  as  those  tn  inUe&  a  parMkr  m  it 
named. 

By  the  decree  in  this  cause,  besriog  dale  tbe  8tkgf 
December,  1848,  it  was  ordered  tbst  tbe  (Aiiniftdi 
pay  to  the  defendant,  Man  E.  NesUtt,  ber  omrf 
this  suit;  on  the  S8th  of  rehmafy,  iM9,&wii 
were  taxed  toa  sum  of  £762  9s.  91  AIllbt(ilw- 
tiffs  b^ng  resident  in  England  the  dsABdnAali. 
citor  oonridered  that  pFerioastotbeflHB|M(flin 
of  Uie  decree  whidi  was  fat  eoeta  aloBa,  to  tlw 
court  of  Chancery  in  England  It  vsmaeMnrytk 
a  personal  demand  should  he  mide  under  inb- 
pmna,  and,  accordingly,  on  theSth  of  Httfliinb- 
poena  was  issued  fur  the  sum  of  i76St  9i.  Uud 
19b.  Sd.,  post  costs,  and  a  qweial  ihm^im 
sent  from  Dublin  to  Warwidtsbin^  Uodoi,  wi 
Somersetshire,  to  serve  the  subpoeoaapm  tbe  pin- 
tiff^  and  to  make  a  personal  densnd.  The  toti 
not  having  been  paid,  on  the7thof  A)«ilthedebi- 
dant  was  entitled  to  exemplify  the  dsciee. 

There  had  been  an  wreemsot  Ihst  tbe  plaitt, 
George  Wfaeildan,  F.  W.  TomUiMOii.tfld  thtb*. 
W.  Stamer,  as  trustees  for  tbe  other  pliintftnR 
to  pay  the  cosU  out  of  trust  fiuidi  io  Ibdr  hidi, 
but  they  had  been  advised  not  to  do  so  oilaaia 
the  pressure  of  legal  proceedhigs.  Ostia  lliti 
April  the  sum  of  £763  te.  Od.  wai  psfi  Wi|  thi 
amount  of  the  taxed  ooata,  and  so  iudeftiluB|ni 
given  by  the  plnintiffa^  solicitor  to  psyujiaatkj 
were  legally  bound  to  pay  for  tbe  aietiof  thenb^ 
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with  the  mibpoBna  there  shonid  have  been  ft  power 
of  attoraey  to  receive  the  money. 

Masteb  or  THE  RuLLS. — Previous  to  the  41 
Geo.  3,  c.  90,  s.  6,  when  a  decree  of  the  Court  of 
Chancery  in  Ireland  was  affirmed  or  reversed  on^ 
appeal,  the  practice  was,  to  enter  a  side  bar  rule^ 
and  the  decree  of  the  House  of  Lords  became 
decree  of  the  Court  of  Chancery  in  Ireland.  1** 
the  case  of  Ferrall  v.  M*Cann,  (Fl.  &  K.  635.) 
Sir  M.  0*LoghIen  directed  the  clerk  of  appearance" 
to  issue  a  subpcena  for  the  costs  of  an  appeal ;  but 
in  other  easeSi  where  process  of  the  Court  of 
Chancery  in  tiiia  ooantry  conld  not  be  issued,  the 
41  G-  8  provided  ft  Buminftry  ronedy,  which 
enables  a  party  to  enforce  the  order  of  this  Court, 
whicli,  by  means  of  exemplification,  also  becomes 
an  order  of  the  EngUsh  Court  There  is  no  ad- 
vantage to  be  gained  from  issuing  an  attachment 
oat  of  this  Court  against  a  person  in  England,  and 
out  of  the  jurisdiction*  I  think  the  expense  of 
serving  this  subpoena  upon  the  plaintifi^  in  Eng- 
land, where  process  of  this  Court  could  not  be 
enforced,  was  unnecessary,  and  this  motion  must 
be  refused. 


,  snd  serving  same  In  England,  these  costs,  as 
ed,  amoanted  to  £16  la.  1  Id.,  but  the  plain- 
efiued  to  pay  same  unless  directed  to  do  so  by 
mrt.  This  wfts  an  application  un  behalf  of  the 
danttliattheplaiOti^  in  pursuance  of  the  un- 
ting  do  pay  the  sum  of  19s.  5d.  being  the  post 
marked  at  foot  nf  the  subpoena  in  the  cause, 
bo  the  sum  of  £16  Is.  lid.  being  the  costs  of 
)pies  of  said  aubposna  and  of  the  personal  ser- 
i  ume  in  EIngland,  and  of  the  affidavit  of  ser- 
lOd  demand. 

Htigllttt  Q'  C.  md  Mr.  C.  Andrewt  for  the 
lut_Tbe  41  Geo.  3,  «t  90,  a.  6*  poinU  oat 
•tbod  of  wempU^ing  decrees  in  the  court  of 
airy  in  England,  but  this  statate  only  applies 
■where  there  is  a  sum  named  in  the  decree, 
•t  such  a  one  as  this,  whidi  is  for  payment  of 
merely.  Service  of  subpoena  is  the  proper 
■  to  be  taken  before  exemplifying  the  decree. 
leraoD  demanding  coats  riiould  have  authority 
«ive  the  money.  rDan.  C.  P.  1025.)  The 
JIM,  by  the  terms  of  it,  gives  that  authority;  It 

•  that  the  party  "shall  pay  or  cause  to  be  paid 
nid  —  ■  -..  or  the  bearer  thereof  the  sum  of 

Smith's  Orders,  Appendix  37,  and  30th 
i1  Order  provides  that  it  shall  be  in  the  form 
Appendix,  the  subpoena  should  be  served  per- 
j.  (Seton  on  Decrees,  419;  Beame^s  on  Costs, 
ditioB,  p.  S49.) 
P.  FibMgeruia,  Q.C.  mid  Mr.  W.  P,  DarUy, 
L— It  cannot  be  eraitended  that  this  statute 
iffHes  to  cases  in  which  the  decree  directs  a 
3MV  Sam  to  be  paid ;  a  demand  was  proper 
i^luTe  been  made  by  letter;  there  was  no 
>fy  of  jocurring  the  expense  of  sending  a 
>  Ofcr  to  England  to  serve  this  subpcena ; 

M  be  It  tartber  vau^mA,  that  in  all  csmb  where  io 
It  betwMo  party  and  party,  any  decree  ahall  be  pro- 
^  «  any  order  made  for  payment  of  or  for  accoant* 
r  money  by  the  High  Coart  of  Chancery,  in  that 
tite  Doited  Klr^dom  called  Ireland,  the  Lord  Chan- 
Lord  Keoper,  or  Lords  Cotnanissionon  for  the  oa«- 
f  Uw  Great  Seal  of  Irelud,  for  the  time  buag  re- 
'^1  dtaU,  upon  apfdicatiou  made  to  him  or  them 
fnlyi  cause  a  oopy  of  snch  order  or  decree  to  be 
BSed  and  certified  to  the  Court  of  Chancery  in  that 
f  the  United  Kingdom  called  England,  under  the 
^  or  Ireland,  and  the  Lord  CSianeeDor,  Lord 
\  &&,  of  England,  shall  Anrttawith  cause  sueh  order 
na)  when  it  ehaB  be  presented  to  them  respectively, 
nptifled,  to  be  enridled  in  the  Rolls  of  the  High 
of  Chancery  in  England,  and  shall  cause  process  of 
neot  and  committal  to  issae  SKaitist  the  person  of 
agaiDSt  whom  snch  order  or  decree  shall  have 
■ade  reapeetlreiy,  iu  order  to  enforce  obedience  to 
'AoHaesaT  the  tame,  as  fdllyand  ethotoaUy,  to  aU 
mdparpeeea,  as  if  sneh  order  or  deeree  bad  been 
4r  proMoiMSd  In  the  e^d  Court  of  Cbsaesry  In 
■I;  and  it  ahall  and  mt^  be  Uwfal  to  sod  for  the 
Qaacellor,  &c.,  of  England  for  the  time  being,  from 
I  tine,  to  make  orders  on  petition,  as  the  occasion 
i^nin,  for  payment  of  money  levied  under  such  pro. 
I  feforeaaid  mto  the  Bank  of  KnKlaod,  whh  the  privity 
Acconntant-Geneml  of  the  said  Court,  to  the  credit 

*  the  beoeflt  of  the  party  who  shall  have  obtained 

or  decree,  and  the  Governor  and  Company  of 
nk  of  England  are  liereby  authorized,  and  reqi^red  to 
I  ud  hold  an  meh  moneys,  snbjert  to  the  orders  of 
id  Uoert  of  Chancery,  provided  alwa^-s  that  no  hucIi 
1  shall  lie  ch«g«d  with  or  sutgoot  tu  poaoda^,  when 
be  paid  out  by  order  oC  tbe  said  Court." 


Stahhus  v.  FnMCH. — Juntt  \blh. 

Receiver — Tenant  under  the  Qmrt. 

A  receiver  wiU  not  be  permitted  to  become  tenant 
under  <Ae  CouH  of  <Ae  la.ndt  over  whiA  he  ie  ap- 
peinledt  even  upon  anuent  of  the  partUa  in  the 
came. 

Mr.  Blackburns  moved  to  make  a  consent  a  rule  of 
Court,  that  the  receiver  in  the  cauHC  might  be  de- 
clured  tenant  under  the  Court. 

From  tbe  affidavit  of  the  receiver  it  appeared  that 
in  pursuance  of  the  Master's  report  an  ejectment 
had  been  brought  against  the  tenant  of  part  of  the 
lands,  consisting  of  about  46  acres,  and  possession 
obtained ;  shortly  after  notice  was  given  requiring 
any  person  wishing  to  become  tenant  of  the  land  to 
come  in  and  make  proposals,  but  no  proposals  were 
made.  The  receiver  also  obtained  possession  at 
other  lands  a^oining  which  were  similarly  circum- 
stanced. The  affidavit  stated  that  tbe  receiver  had 
a  large  farm  a^oinlng,  and  was  willing  to  become 
tenant  under  the  Court  of  these  lands  at  a  fair  rent. 
The  consent  was  dgned  by  all  tbe  parties  in  the 
cause  except  a  trustee  of  a  term. 

The  Masteh  of  thr  Rolls,  in  the  absence  of 
any  authority  in  support  of  the  application,  refused 
to  make  tbe  consent  a  rule  of  Court. 


EXCHEQUER  OF  PLEAS. 
MAcEvEms  8t  Another  v.  Berkblet. — Mojf  27th. 

Notice  of  dishonour — Comtetmcif  ofwitneaei  Blurt 
v.  Hopkint  (6  Q.B.  Rep.)  affirmed. 

On  the  trial  of  an  action  againet  the  drawer  tf  a 
biU  of  Exchange,  a  witneie  proved  that  he  had 
eervea  the  defendant  with  an  account  if  the  pUrin- 
tij^'t  demand,  amongst  the  items  of  which  was  the 
amount  of  the  biU  in  eueation  ;  and  that  the  de- 
fendant  had  objected  to  several  of  the  ehargex 
made,  but  had  passed  over  in  siten<,-e  the  item  re- 
tating  to  the  bUL   No  direct  eindence  of  present. 
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ment  and  notice  of  dithmour  wut  adduced- 
Held — That  there  was  a  ptimd  facie  cate  to  go 
to  the  jury,  that  the  d^wtdant  had  due  notice  of 
diihoHomr  if  UU. 
The  eon  of  the  teetalor,  vthoee  executors  the  plain- 
tiffe  wertt  mu  examined  at  a  witneMt  atid  objected 
tOf  on  the  ground  that  he  was  directly  interested 
in  the  result  of  the  Uioi.  Held,  that  his  evidence 
teae  admmisBMe. 

Assumpsit. — The  declarntion  contained  two  spe- 
cial counts,  and  the  money  counts.   The  first  count 
was  a  bill  of  exchange,  of  which  the  testator  of  the 
plaintiffs  was  drawer,  and  the  defendant  acceptor. 
The  second  count  stated  another  bill,  made  payable 
ID  the  body  at  a  particular  place,  of  which  the  same 
testator  was  holder,  and  the  defendant  was  drawer. 
Plea,  Ist  general  Usue,  2nd  statute  of  Limitations, 
to  the  first  count,  and  on  the  latter  Isaue  there  was 
a  finding  for  the  defendant.   The  case  was  tried 
at  the  sittings,  afler  last  Hilary  Term,  before  the 
Lord  Chief  Baron.    A  son  of  the  testator,  John 
Burlce,  was  produced  on  behalf  of  the  plaintifl^. 
This  witness  proved,  that  on  his  applying  to  the 
defendant  for  payment  of  the  account  claimed  by 
the  plaintiffs,  which  account  comprised  the  bill,  the 
subject  matter  of  the  action,  the  defendant  objected 
to  several  items  of  the  account,  araongst  otlierts  to 
being  charged  with  the  premiums  of  a  cerUin  policy 
of  insurance  mentioned  therein.   A  notice  to  pro- 
duce the  original  account  had  been  been  served  on 
the  defendant  at  10  o'clock  on  the  Wednesday  pre- 
ceding the  trial,  the  defendant  residing  at  Derry- 
nane,  in  the  county  of  Kerry.   A  witness,  Wilson, 
also  proved,  that  on  being  served  with  the  acconnt, 
the  defendant  objected  to  the  items  of  the  account 
relating  to  the  premiums  on  a  certain  policy  of  in- 
surance, and  for  the  costs  of  the  proceeding  on  the 
bill  in  first  count  mentioned.    On  the  case  of  the 
plaintiffs  being  closed,  the  counsel  for  the  defendant 
called  for  a  nonsuit  on  the  following  grounds  :  1st. 
that  the  testator's  son  was  an  interested  witness, 
and  his  evidence  was  inadmissible,   :2nd,  that  the 
notice  to  produce  the  original  account  was  not 
served  In  sufficient  time  before  the  trial,  to  author- 
ise the  admission  of  secondary  evidence  of  its  con- 
tents.   3rd,  that  there  was  no  proof  of  presentment 
or  notice  of  dishonour  of  the  second  bill  to  defen- 
dant.  The  learned  judge,  reserving  liberty  to  the 
defendant  to  move  to  enter  a  nonsuit,  sent  tbe  case 
to  the  jury,  telling  tliem  that  they  must  take  that 
what  passed  between  the  defendant  and  the  witness 
Wilson,  amounted  to  an  admission  that  the  defen- 
dant was  liable  for  the  amount  of  the  bill,  provided 
they  thought  him  liable  for  it,  on  the  ground  of 
consideration.    The  jury  found  for  the  plaintiffs 
on  the  second  bill. 

Mr,  T,  Fitzgerald,  Q.  C,  and  Mr.  J.  Reeves 
now  moved  to  set  aside  the  verdict.  First,  as  to 
whether  there  was  a  sufficient  notice  of  dishonour 
in  thw  case.  To  dispense  with  such  a  notice  there 
Duut  be  an  express  promise  to  pay,  or  a  distinct 
admission  of  the  debt.  In  Read  v.  Reynolds  (Ir. 
Term  Reports  85),  it  was  held,  that  an  offer  to  give 
Hcarity,  did  not  dispense  with  the  want  of  notice 
in  due  time ;  and  Burke  v.  MoUoy  (ibid.  145)  de- 


third  person,   long  after  tbp  bill  m  diMi 
make  the  best  terms  be  could  with  iIk  tnUn 
did  not  amount  to  notice.   So  a  mereoStrtogirt 
a  bill  by  way  of  compromise,  for  the  wni  if 
manded,  doee  not  obviate  tbe  neceeek;  of  protjig 
notioe.    Cumming  v.  French  (2,  Canp.  lOG,  l) 
Counsel  also  relied  on  BorradmU  nUsiimt. 
Xo»c(4  Tau.  93),  as  to  the  oomiRteoc; 
witness  Burke,  he  was  son  of  tlw  teautor,udtbtn- 
fore  interested  in  the  recovery  of  tbewaigrhB 
father,  as  one  of  the  next  of  kin.    It  coiw  lii^ 
the  principle  of  Gwr  v.  Dunne.  (ir.E.llf|i.aDiii 
Mr.  J.  D.  Fitzgerald,  Q.C  and  Mr.Lsii^„, 
tra.~The  qneatioa  is,  wUtbar  a  partjni^oi,, 
an  aoooiint,  and  olgectiag  to  oertaiD  iti^  |^ 
the  others  over      «i<miM,  amoog.  vUIhmk 
a  dishonoured  bill  of  which  bai«dniinr,iii^ 
fade  case  for  a  jury.  Luiulie  v.  IiokTUn{1iaL 
231),  decides  that  a  promise  by  ao  iDduictiof^ 
the  amount  of  a  note  is,  primdjiteie,  u  id^in 
that  it  had  been  duly  presented  and  iliiinDiNn< 
and  that  tbe  defendant  had  notice  theicot  ^ 
case  of  Dixon  v.  Elliott  (5  C.  &  P,  437)  tett «. 
the  same  principle;  CampbeU  v.Wditter 
&  S.  '258)  goee  farther,  and  dedda  tltit  ujm. 
knowledgement  by  the  drawer  of  «  bili,  of  ikh 
bility  to  pay,  is  evidence  to  be      to  ibe jury,  ofi 
due  notice  of  diahaioar,  Leslie  v.  Lockhart  (ILl 
89),  affirms  the  same  principle,  /^qiper  t.Qm^ 
(lU  I.  E.  R.S74.)  Aa  to  tbe  competeacyartbeiit 
ness  Burke.   The  only  ground  of  olgedioii,  m 
the  6  &  7  Via,  c  85.,  moat  be,  that  Oem  bo^ 
the  testator's  next  of  khi,  the  pUntifi  in  nIj 
trnsteet  for  him,  and  he  is  nacBasarily  isterated  h 
the  proraeds  of  tbe  action.    Now  in  3mt  i.  Sk- 
phens  (6  Q.  B.  937),  the  same  ofejjsetiaanindc 
to  the  competency  of  a  hnsbaDil,  in  id  Mtioo 
brought  by  his  wife's  administrator,  snd  oo  iIk 
same  grounds — and  the  objectkin  mi  «*anU-, 
Dunne  v.  Scott  (1  Camp.  100.) 

PiGOT,  C.B. — This  case  is  perfectly  free  few 
doubt  It  was  left  to  the  jury  on  tlie  jmofk 
stated  in  tbe  authorities,  of  the  propriety  of  vUeb 
there  is  no  doubt  The  principle  is  phia^  ttii,  ttit 
where  there  has  been  such  conduct  oa  tbe  put  cf 
the  defendant,  from  which  tbejoiy  mayisfis  tl« 
he  admlted  faia  liability,  a  Uabhty  dsfMadsKoatk 
<areaautaiioe  nt  preMotmenk  and  aotiea-tha  ii 
tantamonnt  to  an  admMon  of  tba  fiKUoe  lU 
such  liability  arises.  No  ruks  are  nore  fiwBalj 
known  than  those  which  regulate  iNlIt  of odaiip'. 
every  one  knows  that  to  make  s  drawer  or  in^ofiK 
of  such  liable,  presentment  and  notioe  of  dabuxiit 
are  necessary.  In  the  present  iastwee^  there  m> 
a  specific  demand  of  payment,  in  writla^  mde  on 
the  defendant.  The  merits  of  the  deoud  m 
discussed  in  his  office  ;  the  written  doconMoiaii)- 
prised  a  demand  on  foot  of  the  bilt  of  vhieh  i^- 
dant  was  the  drawer.  He  dieputes  loai  d  the 
items,  but  offers  no  objeotimi  to  those  whA  ktt 
reference  to  the  bill.  Independently  of  tboe  or- 
cumstances  it  was  proved  that  tbe  blD  vst  inn 
by  the  defendant,  payable  at  hie  own  kost^  oa  b 
own  bnrtfaer-in-Iaw.  It  wai  ibo  io  nidoM  tlm 
that  brother-hi-law  tried  the  dafiMidau't  bone  •!« 
he  had  occasion  to  go  to  Coik.   It  »  prrfnlT 


dde.v  that  directions  given  by  the  iudoraer  to  a  clear,  that- on  all  these  grounds  tbe  verdict  vaa 
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onHMT  ooe.  Ai  tn  the  inadmimbility  of  the  eW- 
SeMe,  I  rtfer  oo\y  to  Hart  r.  Stephtnt — that  is  a 
^gtrlj  aniAogaaB  eue.  There  the  plwntiff  was 
tdminiBtrator  of  the  witnea^s  late  irtfe;  it  h  plain 
tbit  IB  husband  the  latter  was  endtled  to  the  wife'a 
pay— io  point  of  law  he  was  solely  interested  in 
j^_4l)it  case  distinctly  rules  the  present.  Here 
iit  person  eumined,  who  is  interested  in  the  asseu 
of  the  intcatate.  There  is  no  soggestion  even  how 
lus  debts  were  not  satisfied  and  paid  off.  When  that 
«edoes  arise*  it  will  be  time  enough  to  deal  with  it. 

FiDHePATSEB*  B. — I  eoncur  in  the  judgment  of 
my  Lord  Chief  Baron*  and  in  the  reasons  which  he 
MiigM  for  iU  The  case  of  Hart  v.  Stephens  is 
sna  slroi^r  than  the  present  one ;  for  there  the 
mtsw  ot^cted  to  was  sole  next  of  kin.  As  to  the 
other  poiati  the  oases  go  to  shew  that  no  express 
■naiiek  or  no  eapreae  edoilasion  are  necessary  to 
SipsDM  vith  Dotice. 

— ♦ — 

COURT  OF  EXCHEQUER  CHAMBER* 
Gbatdokv.  Tbb  MABQors  OF  Clabbicaeok. 
May,  SSA  and  30th. 
Gtimd  Jmry  ratt—LtabiUly  ef  Crown  property—' 

The  property  of  th»  Crown  can  be  ontj/  made  Uahte 
expre$»  enactment  and  not  Inf  impUcation,  and 

it  therefore  not  liable  to  Grand  Jury  rets- 
The  General  Pott  OJ^e  is  not  a  public  building 

wttAtn  the  meaning  of  the  Police  valuation  acts, 

(md  even  ^  it  were  it  wquld  be  liable  to  Police  tnx 

alone. 

I'Jiis  was  a  writ  of  error  from  the  judgment  of  the 
Court  of  CoouHHi  Pleas  ODA  demwrar  to  thedefen- 
dMBt^  rtpUeation.  This  caae  waa  not  a^ned  in  the 
ooort  bdew,  tlw  wmse  quesUon  baving  been  pre- 
vioQily  decided  on  similar  [headings  after  fall  argu- 
laeat  in  the  ease  of  the  Emrt  oflMnadaU  v.  VYiUoR, 
(r^Mvted  in  8  Ir*  Lawi  412,)  and  which  the  Grand 
Jury  had  intended  to  bring  before  this  court,  had  not 
ibe  defendant  died.  A  new  distress  was  then  made 
by  the  defiandaat  in  the  present  action,  the  pleadings 
in  which  are  siaiilar  to  thoae  in  that  of  the  £!bW  of 
Lonsdale  v.  fVHaoH, 

Replevin.  The  declaration  contained  two  countc 
The  first  oonnt  aet  forth  the  tailing  of  the  goods  and 
ibatteU  of  the  Post  Master  General  in  a  oertain 
lOuse  called  Um  General  Post  Office  in  the  city  of 
)ablio.  To  each  coont  the  deieudant  filed  three 
TOwriei  reapeotivdy  fiinUar,  end  in  the  first  avowry 
9  the  first  oouBi  avofired  as  collector  of  grand  jury 
w  in  the  pariah  of  St.  Thomas  in  the  ooanty  of  the 
Hy  of  Dublia  under  the  33  George  3»  c.  56.  The 
BGoad  avowry* '  because  he  was  collector  of  public 
Hwies  to  be  lovied  by  grand  jury  presentment  in 
re  parish  of  St.  Thorns*,  in  the  cuuuiy  of  ijie  city 
'  Dublin,  and  that  as  such  collector  he  took  the 
kmI^  and  by  virtue  of  the  statute  in  such  case  made 
td  provided^  and  for  a  certain  cess,  to  wit,  £95 
creed  payable  and  in  arrear  out  of  the  premises 
>ere  the  aame  were  taheu.  The  third  avowry — 
cause  1m  was  collector  of  public  money  to  be  levied 

'  Coram  Blaekburoe,  C.  J.,  Duherty,  C.  J.,  IVimefa- 
r,  B.,TorreoB,  J.,  Craropton,  J.,  Perriii,  J.,  UiulunU,  B  , 
II,  J..  JacksoD,  J. 


by  grand  jury  presentatent  in  the  parish  of  St.  Tho- 
mas in  the  county,  ftc,  and  as  such  collector  he  took 
the  goods,  ftc,  under  the  statute  in  that  case  made, 
ftc.  To  each  of  these  avowries  the  plaintiff  filed 
two  pleas,  the  first  plea  to  the  first  avowry — that 
the  locus  in  quo  was  in  the  bounds,  possession,  and 
occupation  of  her  Majesty,  in  right  of  her  crown, 
concluding  with  a  verification ;  the  second  plea  to 
the  first  avowry  was,  that  the  Uicus  in  quo  was  her 
Miyesty's  Poet  Office  in  the  county  of  the  city  of 
Dublin  in  the  possession  and  occupation  of  her  Ma- 
jesty's Post  Master  General,  in  trust  for  her  Majesty, 
in  right  of  her  crown  for  the  purposes  of  her  Ma- 
jesty^ Post  Office,  ooncloding  with  a  verification ; 
to  these  pleas  respectively  the  defendant  filed  the 
following  replication :  *'  That  the  house  called  the 
General  Post  Office  was  and  is  situate  in  the  parish 
of  St.  Thomas,  within  the  police  district  of  the  Dub- 
lin metropolU^  and  was  and  Is  assessed  to  a  oertain 
sum,  via.  £lS0Oin  the  poUoe  valuation  or  assessment 
for  police  di^ct  of  Dublin  metropolis,  pursuant  to 
the  statute  in  that  case  made,  ftc,  whereby  and  by 
force  of  the  statute  in  sudi  case  made,  ftc,  it  became 
and  was  liable  to  grand  jury  cess  in  the  parish  of  St: 
Thomas;"  to  each  of  the  replications  the  plaintiff 
filed  a  general  demurrer. 

Mr.  Perrin  for  the  plaintiff  in  error. — This  case 
arises  on  a  demurrer  to  the  defendant's  replication, 
and  is,  whether  the  Post  Offi<x  is  liable  to  this  rate* 
Thefwrner  mode  of  applotting  the  grand  jury  oess 
was  regulated  by  ^e  33  Ge&  3,  c  66,      %  4,  .i, 
and  now  by  the  I  &  2  Vic.  c.  51.    The  question 
depends  upon  the  construction  of  this  act.    The  first 
section  enacta,  •*  That  after  the  commencement  of 
this  act  all  sums  to  be  raised  by  the  grand  jury  pre- 
sentmmts  in  the  county  of  the  city  of  Dablin,  Ac, 
shall  be  apportioned  and  applotted  according  and  in 
proportion  to  the  value  of  ew^  and  every  such  house, 
&&  as  contained  in  the  valuation  made  under  the  5 
Geo.  4,  c.  1 18,  and  the  1  Vic.  c  25,  (the  statutes 
by  which  the  valnationof  the  police  tax  is  regulated) 
and  that  such  apportionment  and  applotment  shall 
be  liable  to  be  varied  according  as  such  police  valu- 
ation shall  be  altered  or  varied."   Section  2  enacts, 
'*  That  the  grand  jury  cess  shall  be  chargeable  ou 
the  tenements  liable  according  to  their  value  respec- 
tively in  such  police  assessment,  and  recoverable  as 
It  is."  And  the  third  se<ttion  enacts,  "  That  the  trea*' 
surer  of  the  county  of  tlie  city  irfDublin  shall  demand 
of  the  justices  of  police  a  copy  of  the  declaration 
which  is  to  be  lidd  befbre  the  grand  jury,  who  are  to 
dass  the  sewalaonu  to  be  raised,  ftc.  aecording  and 
in  propoitfon  to  thar  respective  valuation  In  such 
general  valnatiM  end  assessment"  The  Post  Oflice 
is  a  tenement  within  the  meaning  of  the  Police  act, 
7  W.  4,  c  25,  s.  1,  and  the  1  Vic.  c.  25,  ss.  4  A  5; 
render  all  such  tenements  liable  to  grand  jury  cesa. 
But  the  Post  Office  is  said  to  be  exempted  upon  tlie 
general  right  of  the  Crown.     Although  the  Crown 
may  not  be  within  all  the  provisions  of  an  act  it  may 
come  within  the  beneficial  provisions  of  an  act.  The 
Post  Office  is  a  public  building  within  the  47  Geo. 
3,  c.  109,&64Geo.  3,  and  all  public  buildings  liable 
to  be  assessed  nnderthe  provisions  of  these  acts  are 
made  liable  to  police  tax  by  the  2  &  3  Vic.  c.  78, 
s.  10.  An  answer  can  be  given  to  all  the  cases  which 
may  be  relied  upon  at  the  other  side  that  in  none  of 
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the  ttatutei  wu  s  right  to  distrvM  given,  but  here 
a  right  is  given.  It  appears  on  the  record  that  theae 
premise!  were  within  the  police  valuation,  we  eoo- 
tend  that  tbey  are  liable  to  be  asaeaaed. 

Mr.  Orpen,  (with  Mr.  Grm^  Q.  C.)  contra.— 
The  Crown  cannot  be  charged  unleaa  the  act  con- 
tainaexpreBS  wordsto  that  effect.    The  Crown  can- 
not be  diatrained.    In  Bo«  v.  Darhy^  (1  Hud.  & 
R.  442.)    Buahe,  C      p*  448,  aaya,  "  As  it  was 
•Bleated  by  my  brother  Vandeleur,  in  the  course 
of  the  argument,  it  appears  by  the  record  that  the 
loau  in  quo  was  the  King's  Custom  House,  and, 
therefore,  by  virtue  of  the  King's  prerogative,  not 
at  any  time  liable  to  be  assessed  for  taxes."  MmuU 
T.  Warbwton,  (Al  &  N.  287.)    Lands  in  posses- 
sion of  the  Crown  cannot  be  distrained.    Gibbon  v. 
Morant  (6  Law  Rec  N.  S.  14J.)  Both  these  cases 
were  confirmed.   3  &  4  Vic  c.  58,  s.  7,  (private 
act,)  regulates  how  the  Castle  of  Dublin  is  to  be 
taxed,  and  how  paid;  (Moore's  Compendium  of  Poor 
Laws,  51.)    If  the  intentioo  was  to  charge  the 
Crown,  it  sb<mld  be  done  in  express  terms.  The 
fact  of  there  being  a  power  to  distrain,  is  an  argu- 
nwnt  to  shew  that  it  was  not  intonded  to  charge 
the  Crown.   The  property  of  the  Crown  is  not 
liable  by  implication.   Smith  v.  Blytke,  (1  B.  & 
Ad.  609.)   It  is  the  duty  of  the  Grand  Jury  to 
omit  out  of  the  valnatifm  of  each  parish  the  valu- 
ation of  the  Queen's  buildings.    The  S  &  8  Vic 
c.  139,  8.  20,  and  5  Geo.  4,  c  118,  (private  act,) 
expressly  exempted  premises  in  possession  of  the 
Crown.    [Blackbumey  C  /.—Your  argument  is, 
that  the  premises  are  exempted  by  the  act  under 
conwideretion.]    The  2  &  3  Vic  c  76,  s.  6,  refers 
to  the  20  8.  of  the  5  Gea  4.    The  3  &  4  Vic.  c. 
96,  expressly  enacts,  that  the  Post-master  General 
is  a  body  corporate  and  a  trustee  for  tlie  Queen. 
The  cases  cited  sliow  that  the  property  of  the 
Crown  is  not  liable,  unless  by  express  enactment. 
The  only  question  is,  is  then  any  Act  of  Parlia- 
ment whidi  expressly  nudtea  the  Crown  liable? 
The  33  Gea  3,  c  56,  regulates  -the  asaossment 
upon  the  aolvmt  ishabitinta  of  the  parish  ;  is  there 
anything  in  this  Act  to  make  the  Crown  liaUe  ? 
The  1  ft  S  Vic  c  25,  regulates,  not  the  Grand 
Jury  cess,  but  the  Police  of  Dublin.    The  1  ft  2 
Vic  c  51,  8.  1,  appears  to  be  an  Act  for  the  levy 
of  Grand  Jury  cess,  but  leaves  the  matter  where  it 
was  before.    It  is  ssid  that  the  effect  of  the  2  &  3 
Vic.  c.  78,  is  ioferentially  to  enact,  tliat  all  the 
property  of  the  Crown  is  made  liable,  not  to  the 
police  tax,  about  which  the  Act  is  conversant,  but 
for  the  Grand  Jury  cess ;  but  there  is  no  express 
enactment  in  this  Act  to  that  effect.    Even  suppose 
it  was  bound  to  say  that  the  Crown  was  liable  under 
this  Act  for  the  police  tax,  what  is  there  to  shew 
the  Crown  was  bound  to  pay  the  preceding  Grand 
Jury  cess  ?    That  ai^mmt  does  not  even  amount 
to  implication. 

Mr.  Napier,  Q.C.t  In  reply. — The  wholes. ques- 
tion turns  upon  the  construction  of  the  three  acts, 
the  2& 3  Vice 78, 47  Geo.  3,c  1 09,  and  the  54  (Seo. 
3c2*2t.  I  admit,  the  Post-office  is  a  public  building, 
but  there  is  a  great  difference  between  the  public 
buildings  und  a  palace  for  the  residence  of  the 
CrowD.  Under  the  5  Geo.  4,  c  118,  the  policy 
was  to  make  the  police  assessment  and  grand  jury 


ceas  commensurate  Tbeie  is  ne  ccaisa  vkj 
buildings  should  be  exemptad.  I  sdait,  tkelm 
could  not  be  distrained.  I  &  2  Vir.e.2S,>.i 
gives  power  to  appeal.  Whatsfst wmAsIi 
arrangmneot  nnder  the  Police  Ad,  Ad  wui 
ffulato  the  Grand  Jury  oeas. 

May  90A,    Blagkbobrk,  CJ^  so* 
judgment—It  appears  to  bave  beta 
the  course  of  the  argiBneot  ia  tlnsc8N,a( 
B«em  to  be  tbeMr  naak  of  the 
the  Post-olBoe,  being  a  proper^  in  Dk 
of  the  Crown,  cannot  be  fiaUe  to  t  la 
unless  by  some  plain  and  speeiBe 
Legislature.   The  plaintiff  in  emr  \m 
that  the  Acts  of  Parliament  to  wfaick  It 
amounted  to  such  an  enactment ;  sod  As 
tion  which  he  relied  on  was,  tbattkl 
was  liable  to  be  rated  for  the  support  afthi 
the  metropolis  of  Dublin,  and  tbttJf 
so  rated  was  liable  to  the  payment  of  Gnd 
cess.   In  support  of  this  propositioii, )»  n" 
in  the  first  instance,  to  the  1  Vie.  c.  SS. 
provides  for  the  support  of  the  polioe,  tW 
rateable  all  honsea,  Uiid%  and  teacaettiii 
in  the  general  valuation  of  the  city  ssdn 
Geo.  4,  c  1 18.   The  aaseaament  aider  it 
was  to  specify  the  namea  of  the  sevenl  ««"d 
occupiers  of  the  premiaan  aaaassail,  sadiitof 
contended  by  him  that  tliia  Act  aathoiiad  dr 
'  ing  of  the  property  of  the  Crown.  Tlsdf 
!  referred  to  relates  to  the  levy  of  GrodM- 
I  It  is  the  I  &  2  Vic  c  51 :  and  this  A** 
citing  the  5  Geo.  4,  c  1 18,  and  the  I  ft» 
!  which  have  been  already  referred  V>, 
:  the  Grand  Jury  cess  shall  be  dwitiifc* 
I  like  tenements,  and  payable  by  the  fcf 
,  and  recoverable  in  the  same  raanaer  m  m 
[  tax,  under  the  provisions  of  the  sed  n* 
'  These  prorisiDnB  merely  extended  ta  * 
,  ment  and  reeorery  of  tbe  Grand  Jsfj J 
proriatons  and  powers  relating  lo  the  pti 
So  fWr,  thm  was  no  pretext  <br  >>r>|J 
property  of  tbe  Crown  was  madeSsbbw 
but  the  plalntHT has  eontmded  tint ifce  tt'^ 
c  78,  s.  10,  made  it  liable  to  the  poBce 
as  a  consequence,  to  the  Graad  J«7 
are,  however,  of  opinion,  that  it  hs«  wtl*^ 
liable  to  the  police  tax  by  tbe  show  k^JJ 
we  think  the  Poet-oflke  is  not  a  psbSe 
within  the  meaning,  and  liable  to  be 
purposes  of  the  47  Geo.  3,  c  10^  ssd  W 
c  221 ;  and  that  even  if  H  were,  itwo*w 
able  to  the  police  tax  alone,  and  corfd 
liable,  by  construction  or  laftmee,  to"?' 
tax,  without  a  violation  of  tbe  awt***" 
construction.   Though  my  brother  P»w 
in  this  judgment,  hehas  «&rectsd  ueioi^. 
has  some  SfficuHy  In  aaaentiag  te  JJJ. 
the  rest  of  the  Court,  and  thegf«»J«T|] 
cully  is,  that  this  is  not  Crown  pwpJJ*^ 
immediate  use  and  purposes  of 
eense  which  ought  to  exempt  it 
of  taxes,  which  enure  to  the  beoefit  an  »f*^  ,' 
datiott  of  the  property  itself.  ■ 
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s  »-  Bklvast  AKd  Bautuera  Railway 
CoKPAKT.* — Aprit  25. 

"Mi* — Compatua  Oamet,  (S^  9Vic^  c.i8) 

•iio^  workw—Right  of  owntr  to  oompenta- 
*br  eommfumiimi.imfury, 

the  preueutor  tptts  potaested  <f  a  piece  of 
on  the  teashoref  on  lehich  he  erected  a 
'ing  house^r  the  purpoae,  among  otkerst  of 
^g*  <if  tofuck  enjoymeiU  he  was  deptHved,  in 
^tt^nce  of  a  raUtoay  embankment  t-aised  be- 
I  the  dweUing-houee  and  the  tea. 

f  «  majority  of  the  judge$,  that  a  «nan- 
u  lAjf  ogainMt  the  Company  under  Ou  pro- 
%»oftke  em  section  of  the  8^9  Vice, 
Imajf  Clautet  ConaoSdatum  Act),  and  that 
w  not  a  ndgectjor  eompe»$aiion  under  the 
«ton#  of  the  94t&$ec  of  the  8^9  Vic.,e.  18, 
tJt  Ckuue*  Consolidation  Act*) 

M  error  from  the  judgment  of  the  Conrt 
ni*s  Bench,  on  a  demnrrer  to  the  return  to  a 
mandamoa  iaaaed  at  the  suit  of  the  plaintiff 
r  against  the  Company,  to  compel  them  to 

0  certain  aecommodation  worka  which  the 
rooDtended  th^  were  bound  to  perform, 
Dt  to  the  proTisiona  of  the  Lands  Clauiea 
Nnpany'a  Chu«ee  Consolidation  Acts.  The 
f  error  mis  brought  into  Court  under  the 
WM  of  9  &  10  Vic.  c.  US. 
.  writ  of  mandamus  stated,  that  whereas,  by 
t  of  Parliament  made  and  passed  io  the 

1  of  Parliament  held  in  the  Wh  and  9th  years 
re^n,  intituled  an  Act  for  making  a  railway 
lelfast  to  Ballymena,  in  the  county  of  An- 
^th  branches  to  Carridcfergus  and  Randals- 
(and  hereinafter,  for  the  sake  of  distinction, 
d  to  aa  the  special  Act,)  it  was  amongst 
hings  enacted,  that  the  several  Acta  of  Par- 
t  following— that  is  to  say,  the  Companies* 
■  Consolidation  Act,  1845,  the  Lands  Clauses 
Udation  Act,  1645,  and  the  Railways  Clauses 
lidation  Act,  1846,  should  be  incorporated 
'ith,  and  form  part  of  the  special  Act  now  in 
.  And  whereas,  by  a  certain  other  Act  made 
isaed  in  die  session  of  Parliament  held  in  the 
ar  of  our  reign,  (being  the  Railways  Clauses 
lidation  Act,  1845,  above  referred  to,)  it 
mongst  other  things  enacted,  that  the  same 
ould  apply  to  every  railway  which  should  by 
ct  which  should  thereafter  be  passed  be  au- 
m1  to  be  constructed,  and  that  the  Act  now 
ital  should  be  incorporated  with  such  special 
ind  all  the  provisions  of  the  Act  now  in  re- 
■tve  so  far  as  they  should  be  expressly  varied 
epted  by  sach  special  Act,  dMnild  apply  to 
dertafciog  aotboriced  thereby,  so  far  aa  the 
•honld  be  applieaUe  to  sach  undertaking, 
bonld  form  put  of  audi  ^ledal  Act,  and  be 
ned  together  therewith,  as  forming  one  Act. 
whereas,  by  the  06th  section  of  the  said 
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Railways  clauses  consolidation  act,  1843,  wliidi  W 
incorporated  with  and  forms  part  of  the  said  spe- 
cial act,  and  whidi  sane  section  Is  not,  by  the  s^ 
spedal  act,  varied  or  excepted.  It  ia  (amongst  other 
things)  enacted,  that  the  company  aball  make  and, 
at  all  times  thereafter,  maintain  the  following  works 
for  the  accomodation  of  the  owners  and  ocett|rfers 
of  land  adjoining  the  railway,  that  is  to  say:  such 
and  so  many  convenient  gate^  bridges,  ardie^  cul- 
verts and  passages,  over,  under,  or  by  the  sidea  of, 
or  leading  to  or  from  the  railway,  as  shall  be  ne- 
cessary for  the  purpose  of  making  good  any  inter- 
ruptions caused  by  the  railway,  to  the  use  of  the 
lands  through  which  the  railway  should  be  made, 
and  audi  works  shall  be  made  forthwith  after  the 
part  of  the  railway  passing  over  such  lands,  shall 
have  been  laid  out,  or  formed  or  during  the  forma- 
tion thereof;  also,  all  necessary  archer  tnnnda, 
culverts,  drains,  or  other  passages,  either  over  or 
under,  or  by  the  rides  of  the  railway,  of  sndi  <U- 
mensions  as  will  be  sufficient  at  all  times  to  convey 
the  water  as  clearly  from  the  lan^  lying  near  or 
affected  by  the  railway,  as  before  the  making  trf*^ 
railway,  or  as  nearly  so  as  may  be,  and  such  works 
shall  be  made  from  time,  to  tim^  as  the  railway 
works  proceed.    That  the  company  shall  not  be 
required  to  make  such  accommodatioo  works  in 
such  a  manner  as  would  prevent  or  obstruct  the 
worictng  or  using  of  the  railway,  nor  to  make  any 
accommodation  work^  with  respect  to  which  the 
owners  and  occupiers  of  the  hinds  shall  have  agreed 
to  recdve,  and  shall  have  been  paid  compensation 
instead  of  the  making  them.    And  whereas  we 
have  been  informed  in  our  court  faer^  by  James 
CyNrill  Falls,  of  Greencastle,  in  the  county  of' 
Antrim,  attorney  at  law,  that  he  is  in  the  occupa- 
tion of  a  piece  or  pared  of  ground,  adjoining  the 
said  railway,  lying  within  the  sea-mark,  and  ad- 
jdning  on  the  west  on  the  road  leading  from  Car* 
rickfeigns  aftnesaid,  ud  on  the  east  adjoimng  Bel- 
fast Lough,  and  situate  in  the  townland  of  Green- 
castle, otherwise  Clougbcastle  in  the  county  of  An- 
trim ;  and  also  that  the  said  Jamea  O'Neill  Falls 
is  in  the  occupation  of  another  piece  or  plot  of 
ground,  strand,  or  slob,  adjoining  the  said  railway 
on  the  east  side  of  the  road  leading  from  Belfast 
to  Carrickfergus,  next  ecyoining  on  the  north  thereof 
the  property  of  the  said  James  O'Neill  Falls,  and 
running  back  to  low  water-mark  in  the  Bdfest 
Lough ;  and  is  also  in  the  oi^pation  of  another 
piece  or  plot  of  ground,  strand,  or  slob  adjtriinng 
the  said  railway,  on  the  east  aide  of  the  said  road 
leading  from  Belfast  to  Carrickfeigua  aforesaid, 
next  adjoining  on  the  south  thereof,  ti>e  property 
of  the  said  Jamea  O'Neill  Falls^  and  mnning  back- 
wards to  low  water- mariE  in  tbeBelfaat  Lough,  and 
in  the  townland  of  Greencastle,  andooin^  of  Antrim. 
That  within  the  last  ten  years  be  erected  a  dwel- 
ling house,  offices,  and  other  improvements  on  the 
said  pieces,  or  paroab  of  land,  and  expended  thereon 
from  £1500  to  £2000,  and  that  his  prindpal  in- 
ducement in  expending  such  money  was  the  situa- 
tion of  said  property  so  contiguous  to  the  sea, 
affording  fadlities  to  the  said  James  O'Ndll  Falls, 
and  the  members  of  hi&  family,  to  enjoy  sea-bathing, 
fishing,  and  iKwting ;  and  further,  that  there  is^ 
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■mall  rivulet  runoing  at  the  south  side  of  his  pre- 
mises, from  which  a  gut  has  been  formed  by  the 
aaid  rivulet  aud  the  sea  ebbing  and  flowing  thereto^ 
and  through  which  almost  at  all  times  of  the  tide 
before  the  erection  of  the  embankment  hereinafter 
mentioned,  a  boot  oould  have  )W8sed  to  and  from 
tiia  sea*  cloae  up  to  thejawn  at  the  rere  of  the  said 
Jamas.  O'Neill  Falls's  prenuaei;  and  further,  that 
the  said  rights  of  8ea*buhiD^,  boating,  and  fiahing 
have  been  constantly  exercised  by  the  oocopiera  of 
the  said  premises  for  the  last  50  years,  aud  have 
been  continually  exercised  by  the  family  aud  ser- 
vants of  the  said  James  O'Neill  Falls,  from  the 
period  of  his  becoming  poaaeased  of  the  aaid  pre- 
nysea,  up  to  the  period  of  the  erection  of  the  em- 
bankment by  you  hereinafter  mentioned,  upon  and 
throtwh  the  aaid  lands  in  the  occupation  of  the 
aaid  James  O'Neill  Falls.  That  you  have  raised  an 
onbankment  upon  a  portioii  of  the  lands  in  his 
occupation,  and  that  by  reason  of  the  erectiou  of 
the  aaid  embankment,  the  aakl  Jamea  O'Neill  Falls, 
and  bia  family  and  aervanta,  are  now  completely 
excluded  ftwn  acceia  to  the  sea,  and  that  the  aaid 
embankment  is  about  20  feet  high  from  low  water 
mark.  That  you  the  Belfast  and  Baltymena  Rail- 
way Company,  have,  by  the  ruaing  of  the  said 
embankment  for  the  purposea  of  the  said  railway, 
caused  great  interruption  to  the  use  of  ibe  lands  in 
his  occupation  through  which  the  said  railway  has 
been  made.  That  on  the  29tb  day  of  ^ptember  last, 
be  caused  a  notice  in  writing  to  be  aerred  on  your 
Secretary,  specifying  the  accommodation  workis  re- 
quired by  the  said  Jamea  O'Neill  Falls  to  be  made 
by  you,  in  consequence  of  the  interruption  to  the 
use  of  the  said  landa  caused  by  the  aaid  embank- 
ment ;  and  that  he  eauaed  to  be  annexed  to  the  said 
notice,  and  to  be  served  at  the  aame  tim^  a  plan  of 
the  aaid  aa»mmodation  works  which  be  so  required. 
That  the  aeooromodation  worits  ao  required  by 
him  are  ncceaaary  for  the  purpose  of  making  good 
the  interruption  caused  by  the  said  railway  to  the 
use  of  Uw  landa  in  his  occupation,  through  which 
the  aaid  railway  has  been  made,  and  that  accommo- 
diOion  works  can  be  made  in  such  a  manner  as  will 
not  prevent  or  obstruct  the  working  or  using  of  the 
said  railway  $  and  further,  that  the  said  required 
accommoidation  works  are  not  works  with  respect  to 
which  the  said  James  O'Neill  Falls  lias  agreed  to 
reoeiveh  or  baa  been  paid  competisatioa  instead  of 
the  makii^  of  the  aaid  works.  That  you,  the  said 
B^fast  and  Ballymena  Railway  Company,  in  reply 
to  the  demand  for  such  accommodation  works  by 
the  said  James  O'Neill  Falls,  dedmed,  and  posi- 
tivdj  loused  to  make  any  aooommudiitiou  worka 
whatever. 

The  return  of  the  Company  stated,  that  on  or 
about  tbfl  13th  day  of  March,  1846,  and  long  pre- 
vious to  the  isaiUng  of  the  said  writ  of  mandamus, 
a  notioe  bewing  date  the  ISth  day  of  December, 
1645,  was  served  on  the  said  James  O'Neill  Falls, 
by  and  on  behalf  of  us,  the  said  Cumpany^  and  in 
said  notice  we,  the  said  Company,  stated  the  par- 
ticulars of  the  lands  required  by  us,  the  aaid  Com- 
pany, to  be  purchased  from  the  said  James  O'Neill 
Falls,  and  by  said  notioe  he  was  informed  that  we, 
the  said  Company,  were  willing  to  treat  and  agree 
with  him  for  the  purchase  of  the  pieces  or  portions 


of  land,  and  premisea,  and  of  hii«iaic«  'ntig^ 
therein,  which  were  required  for  Oe  pofp^^  ^ 
the  said  company,  and  whidi  >re  pared  of  tbt  u*. 
miaes  in  the  aaid  writ  of  mandanui  neattgitd,  w 
pared  of  the  premises  which  At  nid  nhm 
pany  were  aoUmisod  to  porobaie  b;  viittR  vtiH 
statutes,  in  said  writ  of  mandamoiM^.  ^ 
also  to  treat  and  i^ee  with  bimatotiwcniKi, 
saUoo  to  be  made  for  any  damage  or  apn 
might  be  sustained  by  him  by  resHmofibtneQ. 
tion  of  the  works,  which  by  the  laidactiofpuli. 
fflent,  in  the  said  writ  referred  to,  nioneDriW 
we,  the  said  company,  were  autbortied  itamte. 
And  by  said  notioe  the  particulars  of  Ibiestteiii 
intereat  of  the  said  James  O'NdU  FiBi «  njj 
hmds,  and  of  the  dums  nude  bjr  hia  it 
thereof,  were  demanded  from  him.  And  ^ 
James  O'Neill  FaUs  was,  by  Midnotio^fa^ji. 
formed  that  if,  within  21  dayi  bm  tbt  mnt 
thereof,  he  neglected  or  refosed  latnitiot^ 
not  agree  with  ns  the  said  compsDj.tbate 
the  add  compas;.  would  proceed  ai  ^  law  M 
entitled.    That  Jbhibs  O'Noill  Filk  kiiif  fidri 
to  state  the  particularaofhiadwniiiiaipMgftti 
landa,  or  to  treat  with  us  the  slidonppHjiin. 
pect  thereof.    Aud  the  said  Jantei  O'Neill  Fdk 
and  the  said  company  not  agreeing  aa  to  tbe  am 
of  the  compensation  to  be  paid    » tbeMidetn. 
pany  to  the  said  James  O'Neill  Filli  fw  tbeintttH 
in  said  lands  belonging  to  him  or  vbidi  be  «a  b] 
this  or  the  spedal  act  enabled  toiellarforiojdt- 
mage  that  might  be  sustained  by  him  bj  rtuoe  ^ 
the  execution  of  our  aaid  works  for  tveoly-oied^i 
after  the  service  of  said  notice.   We,  tbendtga. 
pany,  more  than  twenty-one  days  after ilcnniee 
of  said  last-mentioned  notice,  to  vit,  tbe  27th  di| 
of  December,  1847,  caused  anotbar  aotica  to  W 
served  upon  the  said  James  O'Neill  Falhlijaaioi 
behalf  of  us  the  said  company  o0eriD|hiadKin 
of  £85  for  tbe  intereat  which  he  was  able  to  id  a 
the  said  lands,  Mb  or  strand,  and  u  i  ^wnpfMrfw 
for  all  damagea  to  be  sustaiaed  b;  bim  bf  tke  a^ 
cution  of  our  said  works,  and  said  Uet-inaitkMd 
notice  further  stated  that  if  within  tan  da^iiiatkc 
service  of  the  same  he  did  not  oco^t  tk  uidoder, 
we,  the  said  company  would,  at  tlie  aspinlu  i 
that  time,  issue  our  warrant  and  came  ajurytoke 
summoned  to  inquire  into  and  Eweu  the  nm  ornai 
of  money  to  be  paid  for  the  putcbm  of  ibe  ail 
land,  slob  or  strand  required  for  tbe  laid 
and  the  sum  to  be  paid  by  way  of  GoapeDntiMlH 
all  damages  to  be  su^ined  bybiBibjicatoiiofik 
execution  of  the  same. 

That  by  the  94th  section  of  tbe  Lsadi  Ckta 
Consolidation  Act,  1845,  it  is  provided  h  loitfir- 
aected  landa  that  if  any  such  land  aball  be  n  m 
throt^h  and  divided  as  toleaveondtbaadiifik 
works  a  piece  of  land  ctf  less  exieoi  thaiUfisi- 
tute  acre,  or  of  Ifiss  value  tbn  theeiiMaieifHt- 
iog  a  bridge  culvert  or  sucb  oiiter  conuDwotiin 
between  the  lands  so  divideda»theproiiK>i«<^tbe 
undertaking  are,  under  tbe  proviiioDeoftbitor^ 
special  act  or  any  act  incorpwated  tbereiitli,  ton- 
pellable  to  make,  aud  if  tbe  owkt  of  sucb  lii^ 
have  not  other  lands  adjoining  ^ece  of  \uA 
and  require  the  promoters  gf  tiie  u&deruliing  lo 
make  such  communicatioo,  then  tbe  pnwoim  i( 
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ertaking^  may  reqaire  such  ofimr  to  sell  to 
ich  piece  of  land,  and  any  dispote  aa  to  the 
r«ich  piece  of  land  or  as  to  what  would  be 
ense  of  making  sach  commanioation  shall  be 
Ded  as  therein  prorided  for  cases  of  disputed 
sation,  and  <»  the  oceasioo  of  ascertaining 
le  of  the  land  required  to  be  talien  for  the 
a  of  the  works,  the  jurj  or  arbitrators,  as 
!  may  be,  ahall*  if  reqabed*  by  either  puiy, 
D 1^  their  verdict  or  award  the  value  of  any 
nrend  piepe  of  land,  and  dao  what  wmdd 

apensa  of  aiaking  mch  omDmoaleation. 
lepart  of  tba  land  ■  of  said  James  0*N«iU 
livided  by  the  said  ambankmeDt  as .  iA  «ald 
lotionedi  nd  which  part  Kea  between  taid 
and  the  aea,  or  Lough  of  Belfast,  was 
)f  much  leas  valoe  than  the  expense  of  mak- 
iridge,  culvert,  or  other  ooauBnaiwtioD  be- 
;lie  land  so  divided  as  the  promoters  of  the 
dertaking  are  oompellable  to  make  by  virtne 
itatutes  in  anch  case  made  end  provided,  or 
r  them,  and  the  said  James  O'Neill  Falls 

otber  lands  adjmning  said  piece  of  land, 
Led  and  divided  as  aforesaid,  and  lying  be- 
laid enbaakmeot  and  the  sea  or^  Lough  of 
and  the  aaid  Jamee  O'Neill  Falls  having 
id  the  pronoters  of  the  siud  nndertakiog  to 
iocb  comnraoicatkm,  wC)  the  said  ooaapany 

web  promoters  by  means  of  the  pre«ilses 
f  force  of  the  atatntes  in  saoh*eaie  made  and 
isd.  became  cntilled  to  leqirin  the  said  James 
ill  Falb  to  sell  to  ns^  the  sud  ooonpany,  the 
tecaef  land  lying  between  the  embaakment 
d  niltray  and  the  sea  or  lough  of  Belfast,  and 
"ed  by  said  embankment  from  the  odm 
of  uid  James  O'Neill  Falls;  and  thereupon 
e  said  company,  did  cause  another  notice  to 
ted  on  said  James  O'Neill  Falls,  bearing 
i)e  22ad  day  of  November,  1847,  and  which 
illy  served  on  the  said  James  O'Neill  Falls, 
1  25Ui  day  of  November,  1847,  and  we,  the 
ampany,  by  aaid  laet  meatieiied  notice  did 
e  the  said  Jamn  O'NeiU  Falls  to  treat  with 
e  said  oompaav,  fisr  the  punehaee  of  the  said 
■lob,  or  grmui^  oovmd  with  water  at  org- 
ies, and  lying  hetweea  the  said  embankment 
aid  railway  and  the  aea  or  loagh  of  Belfast 
ae  aaid  Jamee  O'Neill  Falls  again  for  more 
21  days  iailing  to  treat  with  ns,  we,  the  said 
by  another  notice,  bearing  date  on  or 
tlw  S7th  day  of  December,  1847,  and  served 
)««d  James  O'Neill  Falls  on  the  S7tb  day 
Mmber,  1847,  o&red  the  said  James  O'Neill 
sum  of  £3  fbr  the  interest  whioh  he  was 
0  sell,  and  that  we  were  wilting  to  purchase 
p  said  Und,  slob,  or  giovnd  ^  said  James 
>U  Falls,  lyiag  between  said  nabaakment  and 
a  or  lougb  of  Belfast,  and  as  eonpensation 
Uunagts  to  be  sosUined  by  the  eseoutton  of 
^d  works;  and  said  notice  further  informed 
"d  James  O'Neal  Falla,  that  if  within  ten  days 

>^e  service  thereof,  the  said  dfer  waa  not 
'ted,  we  the  said  company  would,  at  «he  expi- 
lof  uid  lam meDtioned  term,- issee our  «ar- 
10  the  iherifiio  cause  a  jury  to  he  summoned 
<mhito  and  assess  the  sums  of  money  to  be 

ur  the  puMbase  of  the  said  land,  alob»  or 


ground,  covered  with  water  at  ordinary  tides,  and 
lying  between  the  embankmrat  of  said  raUwa^  and 
the  sea  <Mr  lough  of  Belfast,  and  also  the  sum  to  be 
paid  by  way  of  compensation  for  all  damages  to  be 
sustained  by  him  by  reason  of  the  execntion  of  the 
said  works.  That  James  O'NeiU  Falls  still  disre- 
garded said  notice,  and  not  having  given  any 
answer  thereto,  we,  the  aaid  company,  m  purisuanoe 
of  the  provisions  contained  in  the  vM  Lands 
Claoses  ConsoUdatioa  Act,  1845,  and  more  than 
10  day*  after  the  aervioe  at  said '  last-mentioned 
notioe-^bat  is  to  sayi  on  the;  Ist  day  of  Mardi,  in 
the  year  irf  our  Lord,  1848,  did  by  our  warrant 
mider  out  common  seal,  bsoed  to  tuB  sberiff'  of  the 
county-  of  Antrim,  require  him  to  snrnmon  a  jury, 
in  cempUanoe  with  the  directions  of  the  said  last- 
mentioaed  Act,  to  ascertain  and  determine  the 
sum  or  sums  of  money  to  be  paid  by  us,  the  said 
oompany,  for  the  purchase  of  the  estate  and  in  - 
terest of  the  said  James  0*NdIl  Falls,  of,  in,  and 
to  tlie  respective  pieces  or  parcels  of  land  referred 
to  In  the  said  notice  of  IStb  December,  1845,  and 
22nd  day  of  NovembOT,  1847,  and  also  the  sum  or 
•oms  of  money  to  be  pidd  by  us  for  the  damage,  if 
any,  to  be  -  sustained  the  said  James  O'Neill 
Falls  io  respect  of  the  purchase  thereof,  and  also 
to  asoertfliD  by  their  verdict  the  value  of  said  slob 
leferred  to  in  die  add  m^ee  of  the  27tk  dav  of 
DeoBmbeff  1847,  and  alio  to  ascertain  by  their 
verdiot  what  woidd  be  the  expense  of  muing  a 
omnmoiiieatlMi  1^  an  arch  under  said  railway,  or 
each  otber  c«nmnnieation  aa  w%  the  said  Com- 
pany, were  by  law  required  to  make  between  the 
aaid  slob  groond  and  the  other  lands  of  the  said 
James  O'Neill  Falls,  from  which  same  was  severed 
by  the  said  railway  embankment.  That  in  pursuance 
of  the  several  Acts  before  referred  to,  we,  on  the  4th 
day  of  Hardi,  1848,  being  more  than  10  days  before 
the  time  appointed  by  raid  aheriff  for  holding  aaid 
ioqmry,  served  a  notice,  bearing  date  the  4th  day 
of  March,  1848,  on  the  said  James  O'Neill  Falls, 
infbrming  liim  that  the  sheriff  of  the  county  of  An- 
tiim,  in  obedimioe  to  said  warrant,  bad  app<»nted 
that  be  would,  at  11  i^cloek  in  the  forenoon,  on 
Thundfty,  the  10th  day  of  March  then  instant,  at 
the  Court-henee  in  Howard-etreet,  In  the  town  of 
Belfiast,  io  the  said  county  of  Antrim,  empannel  a 
jury,  puranant  to  the  statutory  provisions  In  that 
behalf,  to  inquire  of,  and  assess,  and  give  a  vwdlct 
for  the  sum  or  sums  of  money  to  be  paid  by  us, 
ttie  said  Company,  for  the  purchase  of  the  parcels 
of  land  required  ibr  part  of  our  said  works,  by  the 
aaid  acts  authorized,  end  also  the  sum  or  sums  of 
mtmey  to  be  paid  by  way  of  compensation  for 
damages  by  reason  of  the  execution  of  the  works  of 
the  said  undertaking,  and  to  ascertain  by  their 
verdict  the  vahie  of  the  slob  ground  outside  the 
embankment  of  the  said  railway,  in  the  said  notice 
to  treat  of  the  22nd  of  November,  IB47,  served  un 
said  James  O'Neill  Falls  mentioned,  and  to  ascer- 
tain by  thnr  verdict  what  would  be  the  expense  of 
mafcieg  a  communication  by  an  arch  under  said 
ra^ay,  such  as  we,  the  said  ci»npany,  were  by 
law  required  to  make  between  the  said  slob  ground 
and  the  otber  lands  of  the  said  James  O'NeiU 
Falls,  from  which  same  was  severed  by  said  rail- 
way embankment ;  and  atid  notice  required  the 
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said  Jaoies  O'Neill  Falls  to  attend  at  the  time  and 
place  tfaerein  and  hereinbefore  mentioned,  other- 
wiie  tbe  aaid  inqniry  sboold  not  be  proceeded  with, 
but  the  compeotatloD  to  be  paid  mold  be  aw«v 
tained  according  to  the  enactmenta  io  tbat  behalf. 
The  return  then  stated  the  sumnooing  of  the  jury 
in  porsiuuioe  of  tbe  statute.  The  deftnlt  vi  Mr. 
Fuk  at  tbat  inquiryt  that  then  in  porsaance  of  the 
Lands  Consolidation  Act  Dominaied  two  justices 
of  the  peace,  who  nominated  a  sorvejor  to  deter- 
mine by  Us  valuation  the  purchase  or  valuated 
raooCT  to  be  paid  by  us,  the  said  company,  to  the 
■aid  James  O'Neill  Falls,  for,  or  io  'req>eot  d  the 
purdiase  by  us  of  the  said  pieces  or  parcels  of 
grouod,  hereditaments  and  premises,  and  the  ap- 
purtenances thereunto  respeotivdy  belonging  and 
also  the  sum  or  soms  of  money  to  be.  paid  by  us 
for  the  damage,  if  any,  to  be  sustained  by  the  said 
James  O'Neill  Falls,  io  respect  of  tbe  purchase 
the  said  pieces  or  parcels  of  land  axtd  other  pc9- 
miaea,  or  otherwiae  iqarioady  aAoting  Uie  aidd 
James  O'Neill  Falls,  by  the  exercise  of  tbe  powers 
of  the  said  act  of  parliament  referred  t0i  and  to 
asoertidB  tbe  valoe  of  tbe  pieoe  of  grouad  of  the 
•aid  James  O'Neill  Falls,  severed  from  the  other 
lands  of  the  said  James  O'Neill  Falls,  by  tbe  said 
embankment  of  said  railway,  and  lying  between 
said  railway  and  tbe  sea  or  Lough  of  Belfast ;  and 
also  what  would  be  the  expense  of  making  a  com- 
munication by  an  arch  under  the  said  railway,  such 
ns  the  said  company  are  by  law  required  to  make 
between  the  said  last  mentioned  slob,  ground,  and 
other  lands  of  the  said  James  O'Neill  Falls,  from 
which  same  was  severed  by  the  said  railway  embank- 
ment. It  then  stated  the  declaration  of  the  anrv^iw 
to  discharge  his  duty  faithfully.  That  after  having 
viewed  and  inspected  said  premises,  did  dedarck 
that  having  inspected  and  v^ued  the  said  pieoes  or 
parcels  of  laud,  slob,  or  strand*  lying  oj^usiCe  to, 
or  being  part  of  the  townland  ^  Greencastle  in 
said  oomiaation  mentioned  i  and  also  tlie  slob 
ground  covered  with  watw  at  ordinary  tides,  and 
^■iog  between  tbe  embankment  of  the  said  railway, 
and  the  sea  or  Lough  of  Belfast,  and  which  was 
severed  by  said  embankment  of  said  railway,  from 
tbe  other  lands  or  slob  of  said  James  O'Neill  Falls 
in  said  Domination  also  mentioned,  and  having  aa- 
certained  the  dramu^  which  had  been  done  and 
would  be  sustaued  by  the  said  Janus  O'N^  Falls 
in  reapect  of  tbe  purchase  of  the  said  pieoes  or  par- 
cels of  land  and  other  premises  or  otherwise  in- 
juriously affecting  the  said  Jamea  O'Neill  Falls  in 
said  nomination,  and  said  writ  also  amUomd,  aod 
also  having  considered  what  would  be  the  expeoee 
of  making  a  comroonication  by  an  areb  ondw  aud 
railway,  soeh  as  we  the  said  oompaoy  were  by  law 
reqiured  to  make  between  tbe  said  slob  ground  and 
tbe  other  lands  of  the  said  James  O'Neill  Falls, 
from  which  the  same  was  severed  by  tbe  said  rail- 
nay  embauliment,.  did,  by  that,  his  valuation  in 
writing,  determine  that  the  sum  of  £1  and  no  more, 
was  the  value  and  should  be  paid  by  us  the  said 
curapany,  for  or  io  respect  of  the  purchase  by  us  of 
the  said  piece  or  parcel  of  ground,  hereditamenta 
and  premises,  being  the  premises  occupied  by  said 
railway  and  the  embankment  thereof,  with  the  ap- 
purtenances thereto  beluiigiug,  for  Uie  residue  of 


tbe  term  of  61  yean,  being  the  istmt  t^tf 
the  said  JaM  O'Neill  FsHs,  sadtkntk 
£49t  and  no  unre^  waa  iwyiaMiia 
and  ahonld  be  paid  by  nsftr  the  dsMgn 
or  thereafter  to  be  sostafaied  by  thswi  J. 
FaUsinreepeetof  the  poicbass  «f  tke  «i 
or  paroeb  of  land  aod  ctitm  prssiiiM,  or 
injuriously  affeotiog  the  asid  J«s  OTiifl 
by  tbe  exercise  of  the  powers  of  the  Uidi 
Consolidation  act,  1845,  or  the  Bd£H  ad 
mena  Railway  act.  164S,  or  any  set 
therewith,  and  in  lien  of  all  eroHh^ 
tioa  with  the  aea,  or  acooaunodstioa  ni^i 
that  £5  and  do  man,  was  the  ^ee  d 
slob  groond  of  the  ssnd  Janes 
eovwM  with  water  at  ordioHy  6At»,  aiU 
tween  the  said  embankaBeot  of  siid  nlii^ 
tbaaeaor  Loi^^b  of  Belfiut,  andwUdini 
by  a^  embankment,  from  tbe  other  hak 
Janea  CNeUl  FaUa.   And  thsl  the  hb  rf 
wovMbethecxpenae  ofnakiBg  a 
by  an  arch  under  the  said  rBtlw^,saebKn 
said  company  were  by  law  reqdnd  Is  aibl 
tween  the  said  slob  groond,  asd  the  otkr  M 
the  said  Jamee  O'Neitt  FaU%  Amb  vlack  « 
were  severed  by  the  said  railway  esJuBknfiil,! 
3  first  mentioned  several  sums  iiwoKjt^ 
the  whole  the  sum  of  £65.  ThstoDtfeSli 
April  the  company  tendered,  sod  oo  the  fib 
April  lodged  in  Bank  of  Ireland  witk  tke  pii^ 
the  accontaot-general,  and  to  the  enkdika 
James  O'NeUl  Falls,  tbe  sun  of  jC5&,itidM«ri 
a  deed,  tbat  before  tbe  taking  <i  >b5^%* 
oeeding  bereinbefm  mentioned,  tbe  «M(S  ■ 
capital  or  esttauted  soma  for  deftmjingiit^P 
of  tbe  said  undertaking  of  OS  the  ssid 
bean  snbacribed  mider  oootraet  binding  iiF* 
therelOk  tboir  heirs^  eaeaoton^  aod 
fbr  the  payment  of  tbe  mum  by  thot*^ 
That  to  make  tbe  worfca  reqwed 
James  O'NeiU  Falls,  would  grasd;  oiitnttft 
working  or  using  of  the  said  niinjbsfk^ 
of  two  months  at  the  least,  aod  iartbmam 
and  causes,  we.  the  said  oonqMny,of^'"*'|J 
required  to  make  or  cause  to  be  nsde  hb  m 
tunnd,  or  passage,  under  the  «ud  tsUi^ 
said  writ  of  mandsmua  mentioned. 

Demurrer.    The  points  noted  to  be 
w«re— That  the  return  is  insofficiest 
its  omitting  to  nsgativa  the  eseeptiooi  caa»*' 
the  Uods  CUnsea  Coasolidstioe  Act  184^ 
reapeot  to  the  power  of  tbe  cmfVj  u 
interMOted  piaoea  of  land,  and  sbo  b? 
the  omission  in  tbe  return  of  the  »e«f»l"«^ 
nwotioiied  in  the  aaid  demosravasd  t^egTT 
wUl  also  oootend  that  the  reuni  ■^"'fT,^ 
not  shewing  any  legal  authority  ia  tlieff^ 
serve  the  aeveral  notices  relied  "I"* 
return,  and  also  that  the  service  of 
even  if  legally  effected,  does  not  codAW' ^ 


any  sufl&cient  answer  to  the 
cutor  for  accommodatlcm  works  ss  ■p<^ 
swd  writ. 


And  further,  that  the  said 
their  aaid  return,  admitted  a  P^""*"*'^^!^ 
of  the  proaecutor'a  right  of  seowate 
the  shore  thereof*  have  not  Aon 
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atirai  for  such  obstruction,  or  enj  sufBdent 
for  tbdr  refusal  to  complj  with  the  pro- 
I  of  the  Railway  Claoaee  CoDflolidatim  Act, 
with  reipect  to  the  making  of  the  accommo- 
works. 

argumenta  in  this  e«M  are  to  ftilly  treated 
jadgment  of  the  eoart.  It  b  not  necessary  to 
hsni* 

Vance,  whh  Mr.  Tombe,  Q.      and  Mr. 
u  (fffognn,  Q,C^  for  plaintiff  in  error. 
Fatloon,  with  Mr,  Gilmore^  and  Mr. 

r,  Q.Cn  for  the  defendant. 
I  jii^wing  sections  and  cases  were  cited  and 
■fed  npoa: — 6tfa,  ISth,  68th,  &  69th  sects, 
ly  Clauses  Consolidation  Act,  8  &  9  Vie. 
die  49tb,  74th,  93rd,  and  94th  sects.  Lands 
Nation  Clauses  Act,  8  &  9  Vie.  c.  18 ;  R^. 
U  and  Stlfy,  (6  H.  &  W.  699) ;  Vawuottr 
wnd,  (6  B.  &  C.  488)  ;  Orand  JmtctUm 

Coi^xmy  v.  Whit0,  {H  Rail.  Cafl.a59S.C. 
h  W.  814) ;  IGng  v.  Pta$e,  (4  B.  ft  Ad.  80) ; 

Sriltm  RaUwaji  Company  v.  Tod,  (4  Rail. 
9.  S.aiSCL  &  Flo.  7S!I);  JTwimw  v.E. 

(IS  M.  ft  W.  SS7.) 
390H,  J.— This  is  a  writ  of  error  broqriit  to 
«the  jadgment  t^the  Court  of  Queeo^  Bendb 
ndamus  issued  against  the  company,  at  the 
f  Ur.  Falls ;  to  that  there  was  a  retam  by  the 
105,  and  the  Queen's  Bench  overmled  the  de- 
9  to  that  retani.  I  cannot  bat  feel  that  this 
snUon  of  conriderable  inportanoe,  calculated 
kl  tbe  int^vats  of  rulway  companies,  and  of 
AMm  and  occupiers  of  land  through  whidi 
ViBwy  ran.  It  is  also  a  question  of  much 
mfivai  I  am  willing  to  confess  my  opinion 
Mluted  a  good  deal.  I  have,  however,  come 
I  eonclosion,  that  the  jadgment  of  the  Court 
nn^s  Benefa  ought  to  be  reversed.  The  ques- 
lapenda  upon  ttw  constraction  of  two  acta  of 
uHot,  theLands  Clauses  Conaolidathm  «t|  and 
^ilway  Claases  Consolidation  act.  It  is  im- 
nle  to  look  at  thoee  aeca  of  pariiament  as  in- 
ident  statutes ;  it  is  nanfftst  on  the  fiMe  of 
I  that  they  are  incorpwated ;  and  reading 
together,  we  have  to  consider  whether  the  in- 
i>  of  which  the  proaecutor  complains,  are  pro- 
the  nibjeet  of  pecuniary  compensadon  undw 
'•nds  Clauses  ConscAdation  Act,  or  whether  he 
i  entitled  to  have  aeoommodation  works  exe- 
1  (hr  him  under  the  Railway  Clauses  Consolida- 
A«t  Let  ns  first  see  what  is  the  complaint 
}  by  the  proseentor ;  be  sUtea  that  he  lately 
M  a  dwelling-boose  at  considerable  expense, 
w  nid  piece  of  land,  and  that  his  chief  iuduoe- 
tin  10  dcnng  was,  tliat  ho  might  enjoy  the  sea, 
^ht  havliig  been  enjoyed  by  the  oecopiers  of 
^  pnoriset  for  fifty  years.  He  then  states 
littc«npany  raised  an  embaritment  upon  a 
ioB  of  the  lands  in  his  oeenpation,  twenty  feet 
k  «Udi  completly  eidoded  him  from  all  access 
"Ka.  The  words,  "  use  of  the  lands,"  in  the 
^(uoft,  have  been  thesnfaject  of  some  critidsm, 
I  ^ink  the  fair  meaning  of  those  words  is,  the 
ijoynteotof  the  lands';  this  is  plain  from  the 
^^■^  What  he  comf^ns  of  is,  that  by  reason 
be  Hvnanee  of  hb  huids,  he  is  cut  ofi*  from 
^n^cattoQ  wUh  the  ssn-^at  is  the  grievance 


for  which  he  seeks  redress  ;  and  what  he  requires 
is,  that  he  my  have  the  use  (rf*  bis  lands*  so  as  to 
get  accesd  to  the  sea.  Tbe  proseeotor  Uien  states, 
that  he  served  a  notice  on  the  compaayi  speoifylug 
the  accomodation  works  whidi  he  ra^idnd  to  be 
madej  and  then  the  mandatory  part  <rf the  writ  is 
tliat  the  company  shall  mtke  snob  worits  as  shall 
be  necessary  for  the  purpose  of  making  good  the 
interruption  caused  by  the  railway  to  Im  use  of 
the  sud  lands — which  I  consider  to  mean  the  eqjoy- 
ment  of  the  premises.  That  is  the  scope  of  the 
writ ;  and  the  company  in  thar  retnrn  make  this 
case:— They  set  forth  the  94th  sec  of  the  8  &  9 
Vict  c.  18  (the  Lands  Clauses  Consolidation  Act), 
and  then  state,  that  the  part  of  the  land  cut  off  by 
the  railway  embankment,  was  of  less  value  than  the 
expense  of  making  a  communication  between  the 
lands  so  divided ;  and  that  they  served  a  notice  on 
the  prosecutor,  requiring  him  to  treat  for  tbe  pur- 
chase of  the  said  land  t  that  upon  his  disr^arding 
their  notice,  they  had  the  lands  valued,  and  lodged 
in  bank,  to  the  credit  of  the  prosecutor,  the  amount 
of  the  valuation.  I  think  it  must  be  adoBltted,  that 
if  the  iigarics,  irf  which  the  proeeeator  eompIidn% 
are  properly  die  subject  td  peenniary  ecMnpensa- 
tion,  within  the  meanings  of  the  Luds  Clauses 
Consolidation  act,  the  return  is  good ;  but  if,  on 
the  other  baud,  this  proposition  cannot  be  estab- 
lished, the  return  is  b«d.  If  we  look  to  what  was 
tbe  policy  of  the  legislature,  when  passing  these 
railway  acts,  we  will  find,  that  it  was  intended  tliat 
private  individuals  siiould  not  suffer  any  injury 
from  railways.  There  are  a  large  class  of  injuries, 
whidi  are  made  the  subject  of  compensation  ;  but 
there  are  some  which  are  not.  It  appears  to  me, 
that  loss  of  access  to  the  sea,  for  tbe  purpoee  ok 
fishing,  bathing  and  boating,  la  not,  properly,  tbe 
subject  of  compensation ;  to  one^  these  tilings  may 
be  valuable,  and  not  to  another.  I  now  proceed 
to  examine  tbe  enactments  ot  these  statntei. 
[His  Lordship  here  referred  to  the  68th  leotion 
aS  the  Railway  C^osee  Company's  ae^  npon  tbe 
tme  constmctiuo  of  whldi,  lie  aaid  he  fiut  some 
difficulty  ;  he  abo  referred  to  sections  21,  82,  S3, 
39,  47,  48,  49,  of  the  Lands  Clauses  Consolidation 
Act,  and  proceeded.]  Sec.  49  of  this  latter  act, 
gives  compenaatifHi  for  the  damage  sustained  by  the 
severance  of  the  lands,  or  otherwise  injuriously 
affecting  such  lands,  confining  the  compeosation  to 
tbe  damage  done  to  the  land,  as  land.  This  shews 
what  the  Legislature  meant  by  the  words  **  disputed 
compensation"  in  the  39th  sec.  of  this  act  The  in- 
jury complained  of  by  tite  prosecutor,  does  not 
come  within  the  49th  sec:  the  injury  is  not  an  in- 
jury to  the  land,  or  a  outtiag  off  a  piece  of  his  Und  1 
it  is  for  tbe  non-access  to  tbe  sea  1  it  is  on  acooont  of 
tbe  embankment  which  euta  him  off  from  the  sea, 
it  ia  because  he  has  lost  that  which  he  cannot  eiyoy 
nnlees  be  has  aooesa  to  the  sea.  Tbe  48th  section 
was  not  framed  to  include  tiie  case  personal  in- 
quiries, which  are  independent  of  land.  Sec  64  t  f 
this  Act  gives  a  special  jury  at  the  request  of  eitLer 
party,  and  sec  56  provides  "  that  any  other  in- 
quiry than  that  for  the  trial  of  which  such  special 
jury  may  have  been  strucii,  may  be  tried  by  such 
jury."  That  very  dense  was  enacted  to  enable 
the  special  jury  to  inquife  what  would  bt  nwipeo- 
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Mtion  for  sn  iojury  luch  as  is  liere  complained  irf. 
The  Ion  of  fishing,  bathing,  and  boating  ia  not  an 
injury  to  the  land.  Ss.  69  and  7'2  of  this  act  are 
confined  altogether  to  injury  to  land ;  a.  78  is  a 
remarkable  one  ;  it  applies,  however,  only  to  cases 
where-  the  amount  is  aioenained  by  agreement. 
The  03  s.  has  iw  reference  to  the  present  case. 
The  return  ia  groonded  on  the  04  a.  The  Com- 
pany any  they  have  severed  a  piece  of  land  from 
theireat,  and  that  that  piece  of  land,  ao  serered,  is 
of  leas  value  than  the  expense  of  making  a  commu- 
nication between  the  lands  so  divtded,  and  that 
they,  purchased  that  piece  of  land.  If  the  aocom- 
modation  works  were  required  only  to  connect  the 
piece,  of  land  which  has  been  so  severed,  I  think 
th^^^re  right ;  but,  in  my  opinion,  the  94th  sec 
doei'  not  apply  to  a  caae  where  a  perty  complains 
of  an-ii^ii^  unoonneoted  with  knd.  The  question 
is,  had  the  Company  the  power  to  apply  the  ma* 
chinery  of  those  acta  to  a  case  like  the  present.  It 
ia  dear,  the  Le^latnre  had  in  oontemplation, 
when  penning  these  enactments,  sneh  injuries  as 
the  prosecutor  here  complains  of.  If  the  94th  sea 
were  to  receive  the  construction  contended  for  by 
tlie  Company,  this  absnrdity  would  follow,  that  if 
there  was  a  small  part  of  the  lands  cut  off,  the 
Company  could  ayoid  niakjng  the  acoommodation 
works,  by  parcdMsine  that  piece  of  land  ;  whereas, 
if  the  nilway  vent  along  the  margin  of  the  aee,  they 
would  then  be  obliged  to  execute  the  works.  The 
ease  pot  1^  ray  brotiier  Moore,  ia  the  court  below,  of 
a  peraon  being  deprived  of  a  power  to  draw  manure, 
does  not  apply,  for  that,  being  an  icguvy  to  the  land, 
admits  of  eompensation.  The  prosecutor  leUea  on 
the  66th  section  of  the  Railway  Clauses  Consolida- 
tion Act,  and  that  section  is  eompolsory  on  the 
Company ;  it  is  for  makUtg  good  any  interruptum ; 
and  it  has  only  two  exceptions, — one  where  the 
party'  has  agreed  to  take  compensation  ;  the  other, 
where  the  works  would  prevent  or  obstroet  the 
working  of  the  railway.  There  should  be  another 
proviso  in  tliis  section.  If  the  Company  be  right, 
to  the  effect,  that  where  a  party  had  received  com* 
pensatton  by  a  verdict  of  the  jury,  the  Company 
should  not  be  required  to  make  the  accommodation 
woi^  Sec.  16  is  material  in  this  Vespect,  for  it 
diews  the  anxiety  of  the  l^latnre  to  give  oom- 
pensation  to  priYtte  individuals.  No  contract  was 
made  by  Ute  proeeontor  for  any  compensation,  and 
I  am  not  aware  of  any  clause  in  the  Lands  Clauses 
Conat^idation  Act,  enabling  the  Company  to  give 
pecuniary  compensation  for  the  loss  of  such  ease- 
ments as  bathing  and  boating.  The  next  objection 
applies  to  the  retam,  and  is,  that  the  return  does 
not  aver  that  this  was  not  ground  built  upon  within 
the  meaning  of  the  9<)rd  section  of  the  Land  Clauses 
Consolidation  Act;  but,  in  my  opinion,  the  words 
<itdb  land  in  the  94th  section  do  not  apply  to  land 
in  a  town,  or  land  built  upon,  but  to  the  intersected 
lands.  For  these  reasons,  I  am  of  Ofrfnlon  that  the 
demurrer  ought  to  be  allowed. 

LsPBOT,  a. — We  have  to  consider  whether  the 
ju^ment  of  the  Court  of  Qneen'a  Bench  is  right. 
The  effbot  <tf  that  judgment  was  to  refuse  to  the 
prosecutor  works  of  aeeommodation  «(hieh  he 
sought.  It  is  material  to  see  what  he  sought,  and 
wbat.he  did  not  Be4E*   He  stitfee  generally  that  he 


end  hfs  fiiroily  bad  occupied  these  lands  ibri  ami. 
derabletime^  and  had  eojtned  bathbgin  theies; 
he  does  not  rest  there,  for  if  he  did,  tlw  nudanmi 
must  be  refused  j  but  be  goes  ea  to  sa;,  that  Uie 
railway  ran  through  his  lands,  and  that  io  codn. 
quaaee  heaad  hie  faaily  were  ««^idalGnaiaettM 
to  the  sea.  If  he  bad  rerted  his  ease  on  tin,  tbt, 
having  lands  near  the  sea,  a  railway  wssioterpond 
between  him  and  the  sea,  he  would  he  wHlmit  i 
remedy ;  for  tliere  is  not  anything  in  tlww  Acta  of 
Parliament  which  gives  to  lier  M^esty's  salj«|i  t 
right  of  access  to  the  aeib  if  tbej^  should  kl^pca  (s 
have  lands  along  tlie  sea-aid^  and  a  rdeiy  vu 
to  be  ran-  between  them  and  tlie  sea.  TiMiias  w 
such  prorisioos,  but  there  is  this  provtAis,  ihi  if 
a  railway  runs  through  a  piece  of  land,  sol  ai  it. 
tersects  it  as  to  oooaMon  an  iiyarT,  theowsvhMi 
right  to  have  that  lijury  Mnoved,  and  a  toBul  or 
paaaage  made  which  would  enable  Ma  to  go  froa 
one  side  of  the  land  to  the  other.  If  a  psnj'i  on 
land  goea  down  to  the  sea,  the  simple  tad  ool; 
right  he  has  is  to  obtain  from  the  Company  t 
vert  or  passage  which  wouM  enable  hki  to  go 
from  one  part  of  the  land  te  the  odier.  Tia  a 
the  very  r^ht  claimed.  The  proseeotor  trjt  tbi 
bis  land  is  intersected, '  and  his  aeeeis  to  the  m 
cut  off,  and  be  reqnires  that  the  Companj  ihill 
make  such  works  as  will  eosble  Idmtogofroa 
one  part  of  Ills  Wmd  to  the  other.  \^ifta>D;it 
oomes  to  tins,  has  be  a  right  to  the  eolrcit?  If 
he  has  not,  be  wilt  be  Aot  out  firoaa  Ae  tea.  It 
would  be  a  atranga  iBtar^vMatioa  of  the  mcaaiif 
of  the  68th  seetiM^  to  aay,  that  in  preri^  vorki 
of  aoeommodatioD  to  reueve  a  oarty  froa  uij  n* 
teiiuuihm  to  the  use  rf  his  laud,  thatseaiosaM- 
teni|Hated  Aat'  he  was  to  have  rdicf  bam  fating 
^ut  out  firom  the  use  of  tiie  sea.  That  wwdd  be 
a  strange  interpretation  of  theee  wordi.  **tbeBtt 
of  the  lands,"  to  meaa  **  the  uae  of  the  ses.*  Prim 

Jadet  he  has  a  right,  by  the  68th  seetieo,  ts  the 
use  of  the  land,  but  not  to  have  a  oomaiomatiDD 
to  the  aea ;  he  may  liave  it  as  inddsotal  to  tk 
land,  fajit  the  injury  is  not  his  heiag  deprlTed  of 
the  sea.*  It  is  quite  another  quesUoo,  wbetber  tbt 
is  a  right  to  he  cneapenaated  in  damages;  ve  ire 
now  considering  whether  he  has  a  r^t  to  qweific 
aoconmodatieQ  wtvks  under  the  fiSA  seelioa.  S^h 
posing  him  now  to  have  a  iMt  to  aefloawoditiw 
works,  to  enaUe  him  to  go  mm  ese  part  of  tk 
land  to  another,  if  MarighttorsliarbefonMos 
iatersee^n,  the  bads  of  bfa  right  Ss  iatmtt- 
Uon}  there  is  no  other  iiqury  bat  ietefsectias. 
If  it  is  in  virtue  of  the  intersection  of  fait  Itad,  thri 
he  is  to  get  specific  works,  most  he  not  ba  booad 
by  eve^  provision  in  the  act  that  gives  tdn  the 
right.    The  case  made  by  the  mandanm  is  for  in. 
teraeeted  land,  the  daim  is  for  intcrseelsd  Isod  to 
make  a  culvert,  because  the  railway  hai  intarMctorf 
the  land,  and  liave  not  the  company  a  right  ta  m, 
the  value  of  the  land  is  leas  than  the  price  of  the 
culvert  you  require  us  to  make.   If  the  eoaipan| 
have  not  this  right,  die  words  nrait  be  npmpi 

'from  the  aot  of  ParUaneaL  The  eas^osf  called 
on  him  to  adi  ^t  i^eoe  of  land,  sni  opoe  Ui 
refosii^  to  do  so^  Aey  had  it  vahud,  pnnaaat  to 
the  terms  of  the  act  of  ParUamenL  Ths4Mi  see. 
of  the  6  ft  9  Via  e.  18,  presoribes  Uk  aode  of 
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ig  the  premises,  ffhenerer  there  is  a  dispute 
the  AmouDt  of  compensation  to  be  paid  for 
image  sustained  bj  the  owner  of  tlie  land,  by 
1  of  the  serering  of  the  lands  taken  from  the 
lands  of  such  owner,  "or  otherwise  injuriously 
iog  such  lands."  He  is  entitled  to  have  dama- 
'  ti^e  lands  left  in  bis  possession  are  injured. 
Kid.  however,  that  he  will  also  be  deprived  of 
xess  to  the  sea ;  bat  H  the  company  are  on- 
to purchase  these  lands,  and  are  obliged  to 
in  for  the  inddental  Iqfuries,  is  it  to  be  said 
bey  mnst  also  make  him  a  culvert — that  they 
hira  a  right  of  access  to  the  sea.  I  can- 
unk  the  legislature  intended  any  thing  of  the 
though  the  railway  might  run  along  the 
all  portions  of  land  which  are  less  than  half 
are  subject  to  this  enactment ;  and  the 
itore  has  given  the  company  this  right.  The 
idbre  us  is  one  of  intersection,  the  prosecutor 
ested  his  right  on  this  basis,  and  where,  I 
ssk,  is  the  provision  that  gives  a  right  of 
'  to  the  sea,  Jure  sea.  You  cannot  have  the 
c  relief,  which  is  only  for  securing  the  corn- 


loss  or  damage  by  reason  of  being  cut  off  from  the 
sea.    The  true  meaning  of  the  section  I  take  it  to 
be  that  the  severed  piece  of  land  was  the  only  thing 
for  which  he  was  to  get  compensation,  and  the  real 
question  for  consideration  is,  whether  this  is  a  case 
in  which  the  Company  can  insist  upon  purchasing 
the  piece  of  land,  or  m  whidi  the  prosecutor  is  en- 
titled to  have  accommodation  works  made  for  him. 
In  my  judgment  the  prosecutor  is  so  entitled,  and 
the  Company  are  not  at  liberty  to  say  they  will  pur* 
diase  th^  fnece  of  land,  bat  are  bound  to  build  ac- 
commodation works  under  ^e  68tb  section.  The 
piece  of  land  or  slob  in  question  remains  still  in  the 
hands  of  the  prosecutor,  there  has  been  no  convey- 
ance of  it  to  the  company,  and  they  could  have 
therefore  acquired  no  title  to  it  under  the  94th  sec- 
tion.   Cases  might  be  put  where  the  most  palpable 
injustice  would  arise  if  the  company  had  such  a 
power.    The  case  of  a  mansion  house  cut  off  from 
the  high  road  has  been  put  forward  by  the  counsel 
for  tbe  prosecutor,  and  it  is  stated  in  the  judgment 
of  the  Queen's  Bench  that  such  a  case  does  not  ad- 
mit of  compensation,  because  the  access  to  the  high 
Btion  from  one  piece  of  intersected  land  to  !  road  a  essential  to  Uie  enjoyment  of  tbe  mansion 
ar,  for  this  absardi^  would  follow,  that  the  '  house;  the  owner,  however,  might  have  a  limited 
iny  who  had  paid  you  for  the  land,  ahonld  give  |  enjoyment  of  the  honse  without  going  to  the  hi^ 
culvert  throDgh  their  own  land  down  to  the  j  roaiL   If  a  certain  amount  of  inconvenience  was  to 
Too  do  not  aslE  for  a  culvert  to  give  you  a  regulate  whether  a  case  was  to  be  kept  out  of  the 
.nueatiott  with  the  land,  but  with  the  sea.  operation  of  the  94th  section  the  inquiry  would  be 


can  that  be  done,  this  being  a  case  of  inter- 
fl  ?  The  company  say  we  will  take  this  piece 
)d from  you,  and  give  you  compensation  for  it. 
imgument  I  have  assumed  that  the  act  of 
OMt  is  conlined  to  cases  of  intersection.  The 
see.  of  the  8  ik  9  Via,  c  20,  is  wholly  conver- 
v%i  "lands  "  intersected  by  the  railway,  and  has 
foeacetoa  party  being  shut  out  from  the  sea? 
e  endeavoured  to  explain  why  I  hold  that  the 
unt  below  is  right,  and  thftt  tbe  pmecutor  is 
Btided  to  the  relief  which  he  seeks.  The 
>rto  htm  by  the  company  is  this,  we  meet  you 
the  ground  put  forward  in  your  writ ;  you  ask 
Kommodation  worits,  and  we  say  it  would  be 
veoient  to  us  to  comply  with  your  request. 

J- — I  am  of  opinion  that  the  prosecutor 
rought  his  case  within  the  68th  section  of  the 
Vice.  20;  this  is  an  enactment  completely 
ding  to  all  cases,  save  where  the  party  has 
d  to  take  compensation,  or  where  the  making 
e  accommodation  works  would  obstruct  the 
'ig  of  the  railway;  on  the  part  of  the  Company, 
'er,  it  is  contended  that  a  third  exception  should 
grafted  into  this  section,  which  would  have  the 
Qf  releasing  them  from  the  necessity  of  making 
orks  which  the  prosecutor  requires.  They  say 
value  of  the  piece  of  land  cut  off  is  trifling 
ouiit,  and  they  insist  u}>on  purchasing  it,  by 
!  of  the  powers  conferred  on  Uiem  by  the  94tb 
'■iofthe8&9Vic.cl8,  but,  in  my  judgment, 
fguroent  on  behalf  of  the  prosecutor  is  right, 
■1  is  said  that  this  case  is  not  within  the  94th 
That  section  does  not  contemplate  any 
iKore  than  that  the  prosecutor  should  get  the 
of  ihe  severed  piece  of  land,  and  it  cannot  be 
^  from  it  that  he  was  to  get  compensation  for 
'  u^Bcription  of  damage  or  loss,  including  the 


as  to  the  degree  of  inconvenience,  and  the  difficulty 
would  be  to  know  where  to  draw  the  line;  suppose 
the  case  of  a  merchant  debarred  from  landing  his 
goods  so  as  to  have  them  conveyed  to  his  stores,  is 
that  a  case  in  which  a  person  so  circumstanced  is 
bound  to  take  compensation,  and  to  seek  a  place 
elsewhere  to  land  his  goods  ?  is  that  a  case  in  which 
the  Legislature  intended  that  a  person  so  circum- 
stanced should  take  money  ?   Suppose  the  case  of  a 
wharf  or  quay,  or  take  tb«  present  case;  it  is  stated 
in  the  mandamus  and  not  traversed  that  the  princi- 
pal inducement  the  prosecutor  had  to  expend  his 
money  was  that  he  and  his  fiimily  might  enjoy  sea- 
bathing, fishing  and  boating;  is  not  that  essential  to 
the  enjoyment  of  bis  property?    The  construction 
which  I  put  on  the  94th  section  is,  that  where  a  party 
requires  nothing  more  than  mere  access  from  one 
part  of  his  land  to  another  that  shall  be  a  case  for 
compensation,  but  where  the  owner  requires  access 
to  the  severed  piece  of  land,  not  for  its  own  sake, 
but  as  a  means  to  an  end,  that  is  not  a  case  in  which 
he  shall  be  obliged  to  take  compensation.   It  is  plain 
for  all  other  purposes  section  94  has  an  application, 
that  is,  in  all  cases  where  mere  access  is  required. 
But  it  is  not  only  a  constrained,  but  an  unjust  con- 
struction  to  insist  upon  the  prosecutor's  taking  pe- 
cuniary compensation,  when  no  amount  of  it  would 
satisfy  his  purpose.    Does  he  then  come  literally 
within  the  94th  section  ?    The  modes  of  proceed- 
ing, previously  provided,  are  four.   It  is  the  fourth 
we  are  to  deal  with — namely,  the  power  of  a^ndi- 
cation  by  the  surveyor.    When  the  section  points 
to  the  jurisdiction,  it  limits  the  proceedings,  and 
confines  it  to  two  out  of  the  four ;  being  entirely 
silent  as  to  the  authority  of  the  surveyor,  the  per- 
son who  has  been  acting  here.    If  this  case  come 
litwally,  or  at  all,  within  the  94th  section — if,  in 
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fact,  tlw      of  the  Hirveycw  U  without  authority, 
this  woald  take  the  case  out  of  the  68tli  aection. 
It  is  said  Uiat  the  interruption  here  complained  of, 
is  not  to  the  land,  but  to  the  use  of  the  set ;  that 
the  right  is  in  some  degree  personal,  and  not  ap- 
pertaining to  the  land.    The  mandamus  states  in 
terms,  that  the  company  by  their  embankment,  ex- 
cluded the  prosecutor  from  access  to  the  sea,  and  that 
the  effect  of  it  was  to  interrupt  him  id  the  use  of  his 
lands.    So  far  as  regards  the  term,  use  of  the  lands, 
by  the  acquiescence  of  the  company  in  the  state- 
ment, the  prosecutor  can  put  his  own  construction 
on  it.  But  have  we  not  in  the  74th  section,  a  rder- 
ence  to  the  use  of  these  terms  ?    It  is  also  said, 
that  no  specific  relief  is  prayed  in  the  writ ;  that 
it  should  have  pointed  out  the  particular  works 
required.  The  case  made  by  the  mandamus  is  only, 
that  he  was  deprived  of  the  use  of  his  lands ;  and  for 
this  reason,  that  the  68th  section  contains  no  ^Moific 
directions.   It  stands  admitted,  that  the  company 
had  the  means  of  knowing  what  works  were  re- 
quired, and  it  therefore  was  not  necessary,  nor 
would  it  be  proper  to  ^lecify  them  in  the  mauda- 
mns,  Rex  V.  Bristol  Dock  Co.(G  B.&C.  181,S.C. 
9  Dowl.  &  Ry.)  Does  no  inconvenieoce  arise  from 
the  company  being  at  liberty  to  become  the  pur- 
chasera  of  the  piece  of  land  between  the  sea  and  the 
railway,  and  thereby  cutting  off  all  communication  ; 
so  that  if  this  railway  were  to  extend  along  the 
coast,  the  company  might  have  the  public  etfeetually 
stopped  from  communication  with  the  sea.  Taking 
into  account  the  expenses,  which  it  is  now  admitted 
the  prosecutor  has  incurred  ;  it  is  said  lie  must  be 
satisfied  to  take  £49  for  the  loss  be  has  sustained, 
and  I  do  not  find  he  has  any  mode  of  InoreoMng 
the  amount  {  he  did  not  appear,  and  as  faroa  I  can 
see,  the  act  of  parliament  leaves  him  without  a 
remedy.  This  is  a  position,  in  which  I  do  not  think 
the  legislature  intended  any  man  should  be  placed ; 
and  for  these  reasons  I  think  the  judgment  of  the 
court  below  should  be  reversed. 

Richards,  B — After  the  full  consideration  this 
case  has  already  undergone,  I  shall  not  occupy  the 
public  time  at  any  great  length.  The  case  of  the 
prosecutor  rests  upon  the  68lh  sec.  of  the  8  &  9 
Vict.  c.  20  ;  and  the  company  have  proceeded  under 
the  49th  sec.  of  the  8  &  9  Vict.  c.  18.  The  laUer 
section  cannot,  in  niy  judgment,  be  considered  as 
superseding  the  provisions  of  the  68th  section.  We 
are  to  construe  these  acts  of  poriianmit  consistently 
with  each  other,  and,  if  we  can,  give  «  construction 
which  will  effectuate  their  oeverai  provisions. 
Wherever  a  commuuioation  is  necessary,  tlie  com- 
pany are  l>ound  to  make  aocommodatioii  works. 
There  are  only  two  exceptions  to  their  liability, 
aud  these  exceptions  afibrd  them  ample  protection. 
If,  therefore,  the  only  injury  suffered  by  the  prose- 
cutor, was  the  injury  to  the  land,  the  company 
would  not  be  required  to  make  accommodation 
works.  It  is  a  roisuke  to  suppose  that  it  was  in 
respect  to  the  piece  of  land  cut  off,  the  prosecutor 
rtMiuired  accommodation  works.  Whenever  an 
txscupier  has  lands  at^'otntn^  the  railway,  I  think 
a  party  would  be  entitled  to  accommodation 
workr,  though  the  railway  did  not  go  tlirough  his 
lands.    If  a  party,  by  virtue  of  bii  laud,  had 


a  right  of  way  over  another  maa'a  W,  ^Jan^ 
which  the  railway  passes,  be  wooU  hm% 

right  to  accommodation  works.  The  [miHeg. 
tor  alledges,  that  before  the  compsi^  raa  ib, 
railway  through  bis  land,  he  hod  boosm  to  tke  te^ 
This  he  was  entitled  tis  as  an  easement  incidat  ts 
the  enjoyment  of  his  loud.  His  land  extended  to 
the  sea,  he  had  a  common  law  right  to  Sih  uj 
bathe  there,  and  it  was  necessary  for  tum  to  m 
through  his  land  for  those  purposes.  He  utd  h 
before  as  a  way  to  the  sea  ;  he  cannot  now  do  k, 
but  his  right  still  exists,  unless  the  compuj  but 
a  right  to  deprive  him  of  that  tlw;  hare  do  riHt 
to.  The  allegations  in  the  return  do  sat  bn* 
company  within  the  exceptions  in  theSStkmiaa. 
The  cmnpai^  can  malie  tlie  aooommodsfiii 
without  obstructing  or  injuring  the  working  oC  tlx 
railway.  I  am,  therefore,  of  opinion,  the  judc. 
ment  of  the  Court  below  ought  to  be  lerened. 

FsBUif,  J. — The  prooeeulor  conplttoi  s{  tn 
intwniptions ;  he  says  that  he  was  in  the  oceupt. 
tion  of  premises  adjoining  the  Ka-ikore,  fna 
which  he  had  access  to  the  sea,  and  that  the  ton. 
pany  made  an  embankmeut  wbidi  deprived  lun  of 
that  access.    From  the  writ  and  from  the  Teturn  I 
oppean  that  the  «nbankment  divides  hii 
The  mandamus  proceeds  to  state,  that  the  pmr- 
cutor  called  for  accommodation  works,  and  dtt 
return  states— THis  Lordsbip  here  stated  the  retoni, 
and  proceeded] — The  sub^onoe  of  thoe,  tidd^ 
them  together,  is,  that  the  proseeotor  eoiii{iluBii{ 
the  interruption  to  the  use  of  his  land  by  the  to- 
bankment,  and  the  interruption  of  bathing,  boit^ 
and  fishing,  and  insists  upcm  a  colvett  to  uke 
good  his  loss.   Theoompany  nAy  on  6it  prtmnui 
of  the  Lands  Clauses  ConsoUdation  ktt,miuj 
they  have  given  full  coatpensation  oDdertha  49th 
seotitm  of  that  Act    The  mandsmos  ud  Rtwn 
are  not  as  satisfactory  as  they  mi^t  be,  but  tbe 
interruption  complained  of  in  tlie  writii,  that  ikt 
railway  has  so  cut  through  tlie  ivosecBtor*!  Und, 
that  he  cannot  proceed  from  one  part  of  it  to  ibe 
other.    The  company  answer  this  by  asjbg  ibtt 
they  have  taken  the  course  pointed  out  b;  the  ui- 
tute,  and  have  become  the  purchssera  of  tbe  pirn 
of  land  cut  off  under  the  94th  sectios  of  the  6  i 
9  Vic.  c  18.    There  is  no  repugnancj  betvm 
the  94th  section  and  the  66th  section  of  the6&S 
Vic  c.  20.   In  a8<»rtaining  the  value  of  that  picu 
(tf  land,  the  surveyor  had  a  right  to  wauia  all  tbt 
advontagea  and  rights  which  attached  to  it  Wt 
most,  therefore^  take  Uiat  finding  as  Uie  raise  tT 
that  piece  of  laud,  and  that  the  snrveyor  isdodri 
all  the  easements  and  enjoymenta  wbieh  wm  at- 
tached to  that  piece  of  land.    On  the  other  kaad, 
I  do  oot  think  that  tbe  answer  given  1^  the  om- 
pany,  in  respect  of  that  pieee  m  land,  ii  u  asHw 
to  the  rest  of  the  complaint.    I  hold,  that  [&(a^ 
commodation  works  are  not  confined  to  hsdi  a- 
tersected,  but  apply  to  all  lands  sdjoiDiai,  iwt 
that  the  company  were  bound  to  answer  Uu^  taitr- 
ruption.  It  appears  to  me  that  thej  haveaafttml 
it    I  doubt  that  this  mandamus  is  warraDted.  I 
doubt  whether  an  individual  has  a  ri^t  to  a  dho- 
damus  for  exclusive  accommodation  nrorka.  S«ii. 
70,  71,  72,  and  73,  were  passed  for  arraiig«i; 
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ibeM  rightS)  Bud  I  do  oot  think  tbe  Legislature 
eoDtemplated  works  for  each  individual*  but  for 
ihepoblic.  The  meaning  of  the  Act  <^  Farlia* 
nest  WIS)  that  they  were  to  be  settled  by  tbe 
Joptiees ;  and  I  do  not  think  that  the  mere  iater- 
Kctioo  gave  an  absolute  right  to  an  individual  to 
get  aeoommodatioD  works.  I  have  fdt  a  difficulty 
irising  out  of  the  terms  of  the  writ  {  it  does  not 
ipecify  tbe  nature  and  character  of  the  interrup- 
tion, but  commands  the  company  to  make  such 
convenient  culvert  for  the  use  of  the  laudu,  leaving 
it  utioertain  whether  the  want  of  boating,  bathing, 
and  fibbing,  or  tbe  use  of  the  lands,  is  the  griev- 
anee.  This  case  differs  from  Rejt  v.  Bristol  Dock 
Cot  because  in.  tbat  case  it  was  a  public  oompany^ 
tod  the  mandamus  went  to  perform  a  public  work; 
vfaereas  here  it  is  to  do  an  act  for  a  private  indi- 
Tidoal  What  is  the  return  to  be  ?  What  is  the 
iolemiption  now  to  meet  ?  Are  the  Justices  to 
iaterfsr^  or  la  each  person  along  the  shore  entitled 
to  inve  a  mandamos.  The  pnweoutor  neglected 
the  notice  that  was  served  on  him  before  the  com- 
pany took  posseaaioa  of  the  land ;  he  was  bound 
to  state  what  damage  he  would  sustain.  It  is  said, 
this  was  not  an  injury  to  the  lands  i  it  is,  however, 
ta  owner  of  tbe  lands  that  lie  claims  to  have  relief. 
The  company  acted  under  the  provisions  of  the 
49tb  and  68th  sections;  the  surveyor  was  called 
on  to  value  the  land  severed,  and  the  compensation 
to  be  given  for  the  damage  sustained  by  the  execu- 
tion ot  the  works,  and  the  company  were  to  be 
bound  by  the  valuation;  and,  I  think,  where  a 
patty  hM  neiglected  to  treat,  has  neglected  to  put 
in  any  cliin^  has  declined  to  attend  tlie  empaueU 
lin^ofsjory,  haa  allowed  the  company  to  proceed 
in  tke  akemative  coarse  of  applying  to  two.  justices 
snd  the  surveyor  has  determined  tbe  amount,  that 
is  eondusivet  and  that  the  party  has  not  now  a 
r^bt  to  treat  all  these  proceedings  as  a  nullity,  and 
to  uk  for  a  mandamus.  Is  it  to  be  said  that  a 
party  not  satisfied  with  an  award  is  to  treat  it  as 
nothing.  The  Company  are  bound;  and  is  tlie 
prosecutor  to  say,  I  want  access  to  the  sea,  I  am 
not  bound  by  the  proceedings.  In  my  judgment 
these  prooeediogs  are  to  be  so  regarded ;  they  bound 
the  Company,  and  I  think  it  would  be  anomalous 
if  every  man  had  a  right  to  complain.  For  these 
reasuu  I  aro  of  opinion  that  this  is  not  a  case  where 
a  perraiptory  mandamus  ought  to  go* 

CaaMPTOR,  J  Two  questions  arise  upon  the 

demurrer  taken  to  the  return  to  this  mandamus: 
Gnt,  whether  the  mandamus  has  browht  the  case 
nitbin  tbe  68th  section  of  the  8  &  9  Vic.  cap.  20, 
and  if  it  has,  seoondly,  whether  tbe  return,  relying 
upon  the  94th  section  of  the  8  &  9  Vic.  c.  18,  has 
tflken  away  the  right  to  specific  relief  prayed  by  the 
mandamus.  Tbe  aecond  is  an  important  question, 
aod  upon  which  a  great  difference  of  opinion  exists 
I  adopt  the  construction  which  my  brother  Richards 
has  put  upon  these  twoseciions — a  construction  re- 
conciling tbe  apparently  two  conflicting  acts  of  Par- 
liament. The  mandamus  in  subatauce  states,  that 
the  prosecutor  was  possessed  of  property  running 
down  to  the  sea,  and  had  a  riglit  to  the  use  of  cer- 
tain easements,  growing  out  w  the  character  of  his 
jiosseirion;  tbat  there  was  an  interruption  to  his 


right  to  the  use  of  his  lands,  in  the  words  of  the  act 
of  Parliament,  and  it  prays  for  a  communicatitm  to 
the  different  parts  of  his  lands.  The  argument  on 
behalf  of  the  Company  is  fouuded  on  the  94th  sec- 
tion of  the  Lands  Clauses  Consolidation  Act,  and  if 
that  section  be  applicable  to  this  case,  the  Company 
are  right,  but  if  it  be  not  applioabte  alt  that  has 
beeu  d(Mie  under  it  goes  for  nothing;  it  is  coram  Hon 
judict;  it  could  not  bind  any  one,  and  the  prosecu- 
tor is  entitled  to  the  slob  and  to  the  accommodation 
works  which  lie  requires.  It  is  a  mvmpetUio  prin- 
cipii  to  say  that  the  Company  have  got  this  land, 
and  tbat  they  are  entitled  to  give  pecuniary  compen- 
sation. If  the  94th  section  does  not  give  them  a 
title  to.  it  the  prosecutor's  title  remains  as  it  was  be- 
fore^ and  the  question  is;  has  he  a  right  to  get  tlie 
interruption  removed.  A  very  important  argument 
has  been  fotuided  on  the  fact  tbat  this  is  an  applica- 
tion by  an  individual  for  a  mandamus.  He  is  tbe 
owner  of  land,  aod  the  railway  passes  through  it  i 
he  is  injured,  and  the  Company  admit  it;  no  one 
else  complains;  be  may  in  pmnt  of  fact  be  the  only 
person  who  was  injured,  and  it  would  certainly  M 
a  strong  construction  to  hold,  that,  because  there 
was  not  a  number  of  persons  in  the  district  who 
were  iojurnd,  no  mandamus  should  go.  Two  prin- 
ciples are  continually  kept  in  view;  the  first  is,  that 
private  rights  must  give  way  to  public  purposes,  and 
the  second  is,  that  liberal  compensation  is  tu  be  given 
to  every  person  injured  by  the  railway.  Compwi- 
salion  is  of  two  kinds,  pecuniary  oorapeosation  to  be 
given  by  a  jury,  and  aooommodatton  works  for  tbe 
owners  and  occupiers  of  land  adjoining  the  railway. 
A  party  may  be  entitled  tu  pecuniary  cdmpensatiua 
for  liis  land;  in  some  cases  pecuniary  compensation 
is  tbe  only  compensatiou,  but  I  consider  the  facts 
of  this  case  bring  it  within  the  68th  section  of-  the 
Railway  Clauses  Conaolidatitm  Act,  and  that  tbe 
prosecutor  is  entitled  to  have  tbe  specific  perform- 
ance of  these  accommodation  works.  It  is  sufficient 
to  read  that  section  of  the  act  of  Parliament  to  see 
that  the  case  of  the  prosecutor  comes  within  it.  An 
accommodation  of  the  kind  must  be  made  by  the 
Company:  but  two  exceptions  are  provided  for  iu 
this  legislation,  namely,  where  such  works  might 
prevent  tiie  working  or  using  of  the  railway,  and 
where  there  has  been  an  agreement  between  the  par- 
ties; take  away  these  two  exceptions,  and  tbe  66lh 
section  is  imperative  on  tbe  Company,  and  univer- 
sal in  its  comprehensiveness.  I  shall  not  stop  at 
these  exceptions,  because  they  are  negatived  by  the 
maudamua,  and  not  traversed.  Every  fact  stated 
in  the  mandamus,  and  not  traversed  by  tbe  return 
must  be  taken  to  be  admitted.  The  CfOmpany  say 
tUe^t  the  estate  and  interest  in  the  premises  are  now 
vested  in  them  by  the  proceedings  which  they  bave 
taken  under  tbe  94tb  section;  upon  that  section 
they  rely  for  their  defence,  and  insist  that  the  pur- 
chaser is  bound  to  take  pecuniary  compeiiitation,  and 
to  give  up  his  property  to  theiu.  They  caiinut  set 
up  any  case  of  waiver  on  the  part  of  the  proaecutur, 
for  on  the  face  of  the  mandamus  it  appears  that  be- 
fore any  step  was  taken  under  the  94th  section,  a 
notice  was  served  on  the  Company  calling  uu  theiu 
to  make  their  wwks.  Can  it  be  said  that  the  pro- 
secutor retains  all  the  commodious  use  of  his  lands 
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after  all  communicatioa  with  the  aea  is  cut  off?  The 
prosecutor  does  not  acknowledge  the  property  as 
bnng  in  the  Company.  Id  my  opinion  the  94th  | 
section  does  not  apply  to  the  case  now  before  the 
court.  For  these  reasons  I  tbiok  the  judgment 
should  be  reversed. 

June  7t&.— ToBRKMSt  J. — Ihare fully  conddered 
this  case,  and  concur  in  the  opinion  of  my  brothers 
Crampton,  Richards  and  Ball,  that  judgment  should 
be  given  for  the  plaintiff. 

Pennefatheb,  B.  concurred  in  the  opinion  of 
the  Court  below. 

PiooT,  C.  B.  considered  the  case  to  be  one  of 
great  doubt  and  difficulty,  but  was  of  opinion  thnt 
the  prosecutor  was  entitled  to  relief  under  the  pro- 
visions of  tiie  6Sth  section  of  the  8  Vic.  c.  20,  if  his 
case  was  sufficiently  stated. 

Blackbchnb,  C.  J — I  am  of  opinion  that  the 
judgment  of  the  Court  below  should  be  affirmed. 
The  prosecutor  can  have  every  compeDsation  under 
the  49th  section  of  the  8  Vic.  c-  18.  As  the  majo- 
rity of  the  Court  are  of  a  different  opinion  the  judg- 
ment of  the  Court  below  must  be  reversed. 

Judgment  murmt,* 

COURT  OF  CHANCERY. 
Deuf  e.  Haix. — FHbruary  \%  13. 

Witl — Conjfnicfum — Power  of  eUtpowition  amongtt 
mug  of  fattonf  life — Sequett  of  chattet»  nal 
to  A.  for  life,  with  remainder  to  Ait  lawfyJ  itnu, 
to  be  disposed  of  to  them  at  he  may  think  Jttt  and 
OH  failure  ofhts  lawful  itgue  over,  hetd  to  vett  the 
aomute  iniereet  in  A. 
This  case  came  before  the  Court  on  pleadings 
and  proofs.  Ttie  question  arose  upon  the  con- 
structions of  a  bequest  in  the  will  of  Robert  De- 
lap,  in  the  terms  following: — "  I  leave  to  my  son, 
Joseph  Delap,  30  acres  of  my  land,  of  the  south 
side  of  TuIIy-garden,  adjoining  Mr.  Richardson's 
estate,  subject  to  a  proportiooal  part  of  my  debts 
and  legacies,  and  a  proportional  part  of  the  Pri- 
mate's rent  and  renewal  fines,  during  his  natural 
life,  and,  at  his  decease,  in  remainder  to  his  law- 
ful issue,  to  be  disposed  of  to  them  as  he  may 
think  fit,  and  in  failure  of  his  lawful  issue,  to  my 
SOD  John  Delnp,  and  his  issue  to  like  manner. 
The  lands  of  TuHy-garden  were  held  for  a  chattle 
interest  from  the  Primate.  Joseph  Delap  had 
made  no  disposition  of  the  said  lands  under  this 
wit),  but  William  Delap,  the  plaintiff  in  the  ori- 
ginal suit,  claimed  as  tiis  only  child  against  pur- 
chasers from  Joseph  Delap.  William  Delap  died, 
and  his  administratrix  filed  a  bill  of  revivor,  which 
now  came  on  to  be  heard. 

Mr.R.  W.  GreentQ.C^mdMr.RArmttrong  for 
the  plaintiff.  The  question  la,  what  intwest  the 
legatees  took.  The  first  limitation  is  for  life  ex- 
pressly. Merest  v.  James,  (1  Brod.  &  Bing.  464.) 
Issue  is  an  expression  more  flexible  than  heirs  of 
the  body.   Z«««  v.  iTosfAry,  (1  Y.  &  C.  Ex.  A89 ;) 

'  W«  regret  that,  owbit  to  the  lUusss  of  tbs  senttemsii 
who  reported  this  esse,  <rf  wUtdi  we  wen  Ipwniiit  when  it 
went  to  press,  thattliaableJudgflBaiitsofthslBStfinirjndgas 
bare  not  beea  giveo.— 


Atkinson  v.  ffutchinton,  (8  P,  W.  2S8.)  Even  n 
freeholds,  it  could  only  give  sn  estate  uil  by  im. 

?IicaUon.  Lampley  v.  Blower,  (3  Atk.  396>i 
"orget  V.  Gaunt,  (1  P.  Wmf.  432;)  ForA  'I 
Chapman,  (ib.  663.)  In  Jesson  t.  Wrigfu,  i),^ 
words  were  beirs  of  the  body,  not  iasoe,  and  (bit 
case  decides  notliing  with  regard  to  penooiliu. 
Bocklev  V,  Mawbeu,  (I  Ves.  Jr.  143,)  goTeru  tti 
case.  Peaeodt  v.  &aooaery  (2  Ver.  195 ;)  Daffmt 
V.  Goodmoan,  (2  Vem.  3(520  Bodgeson  y.Btm 
(2  Atk.  89;)  Morse  v.  Ormond;  (1  Run.  m.\ 
Radford  V.  Radford,  (1  Koe.  486.) 

Mr.  Brewster,  Q.C^  Mr.  Christian,  Q.^ 
Mr,  S.  B.  Muter,  for  the  defendaiits~tfi[|„g( 
the  power,  J.  Delap  would  have  taken  n  ^ 
tail,  and  therefore  the  absolute  interest  in  pmn. 
alty.  Robinson  v.  Robinson,  (2  Vez.  Sa 
Manning  v.  Moore,  (Al.  ft  Nap.  96,)  Tbe  ok, 
therefore,  rests  entirely  on  the  pov«.  IV  liniu- 
tions  here  are  very  unlike  those  in  Lees  r,  Mii$tk 
Bockley  v.  Mawbey,  (3  Bro.  C.  C  81,  SjC 
1  Ves.  1. 14^  has  been  much  shaken  by  ulMe- 
quent  cases.  Voe  dem.  Jesson  v.  Wr^h,  (2  Bli.  1 ;) 
Sele  V.  Barter,  (2  Bos.  &  P.  485 ;)  l^nau  t. 
<S!tininon«,  (6  Sim.  22 ;)  Crely  v.  Cro/y,  (Batty,  ] ,) 
Doe  V.  AppHn,  (4  T.  R.  82 ;)  i)oe  r.  Cooptr,  a 
East,  229 ;)  Ward  v.  Bevil,  (1  Y.  &  J.  512.)  Th* 
question,  in  fact,  is,  in  what  seate  the  le>ti\v 
used  the  word  "  issue.*  It  properlj  mmt  ihe 
whole  line  of  descendants,  and  must,  uulesi  mik- 
thing  control  it,  have  that  force  given  to  it  Biit- 
tow  V.  Boothl»f,  (2  Sim.  &  Stu.  463;)  CanlHitil  j. 
Maguire,  (2  Jo.  &  L.  141;)  Green  r.Bentg,[\ 
Her.  428 ;)  Love  v.  Wyndhatn,  (1  Lev.  S9a) 
Mr*  Armstrong,  in  reply. 
June  22nd.  Uobd  CHAircaLLOB.— Tim  caw 
comes  before  me  on  a  bill,  b^  wbidttke  Tepre- 
sentative  of  William  Delap  claimed  to  be  tofiiled 
to  the  interest  in  certain  leasehold  premiNi,  vlnd 
had  belonged  to  Robert  Delap,  aad  wludi  puitd 
under  his  will.  The  plaintiff  contended  tbat  tbey 
passed  to  William  Delap,  as  son  of  Joieph  Delip, 
one  of  the  persons  named  in  the  trill  of  K.  Delap. 
The  question  in  the  case  is,  whether  the  plaimif  b 
entitled  to  that  interest  under  the  proriaions  of  the 
will.  The  property  is  a  chattel  interest  In  Arasgti; 
tiiere  have  been  subsequent  renewals  and  other 
dealings  with  the  property,  but  unless  the  plmiiff 
can  sustain  his  case  upon  the  constractios  of  tbe 
will,  all  other  questions  fail.  The  material  ntnis 
on  which  the  question  depends,  are— **I  leave  to 
my  son,  Joseph  Delap,  30  acres  itf  mj  lind,  of 
the  South  side  of  TuUy-garden,  adjdaing  Mr.  Ri- 
chardson's estate,  sulyect  to  a  prt^iordoDalilepirt 
of  my  debts  and  l^gacieSf  and  a  proporUouI  put 
of  tbe  Frimatc^s  rent  and  renewal  fioe^  asd  abn 
my  lease  !n  Cavan,  under  James  TMslI,  fs^ai 
my  house  and  tenements  in  Dungannoa"— N«tU|f 
turns  upon  this  part  of  the  property,  vInA  lu 
not  mentioned  in  the  ease — "  during  hif  utonl 
life,  and,  at  his  decease,  in  remainder  to  hti  liifnl 
issue,  to  be  disposed  of  to  them  as  he  may  tbint 
fit,  and  on  failure  of  his  lawful  issue,  tomytra 
John  Delap,  and  his  issue  in  like  maoDer.''  Tbt 
other  part  of  the  same  premises  he  beqaeatbed  id 
John  Delap,  with  remainder  to  Jotepbi  in  At 
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^age ;  there  it  no  diflbranoe  between  die 

Uiraer  this  will,  the  plaintiff  contendii 
eph  Delap  and  John  Delap  took  only 
or  life.  John  Delap  died  intestate,  and 
•d,  and  anleaa  the  plaintiff  can  auatain  her 
hat  portion,  ahe  has  no  title  to  the  landa. 
Delap  made  variooa  diapontions  of  the 

in  Ilia  Ufetime,  nnder  which  the  different 
ta  derive.  William  Delap  wae  abaent 
t  coontrj  for  many  years.  On  his  retom, 
he  original  bill  in  this  cause;  be  after- 
ad,  and  the  preamt  plidntiff  is  bis  personal 
auiv&  The  plaintiff  oontends  that  Joseph 
1  Delap  took  only  estates  for  life,  with 
T  over  to  their  children,  and  that  William 
98ue  q€  Joseph.  The  defendants  contend 
ph  and  John  totk  the  whole  interest,  on 
id  that,  if  the  property  bad  been  freehold, 
M  have  taken  estates  tail,  and  that  they 

take  the  absolute  interest  in  the  person- 
le  words  of  devise  here  are  very  simpie. 

does  not  contain  much  to  qualify  them, 
istion  is,  whether  what  it  does  contain 
[ualification.  But  as  the  ^  to  Joseph 
t  is  as  simple  as  any  which  ever  came 

court.  Take  it  to  be  **to  J.  Delfl^ 
s  natural  life,  and  at  his  decease  remain- 
t8  lawful  issue  C  that  wonld  dearly  give 
B  tail  I  need  mt  go  back  to  first  jmn- 
loeh  a  case  wonld  fall  within  Khig^  v.  Mil' 
Vent.  232) ;  Loio  v.  Burrow,  (3  P.  Wms. 
fanning  v.  Moore,  (A.  &  N.  96.)    The  only 

then  is  whether  there  is  anything  in  the 
pve  a  different  constmctton.  Tlw  words 
'  u  having  this  effect  are,  "  to  be  disposed 
i  lawful  issue,  as  he  may  think  fit."  Do 
rds  then  control  the  remainder  to  the  law- 
^  Do  they  show  that  the  estate  is  to  go 

particular  class  of  issue  ?  The  oases  on 
xt  are  numerous,  and  the  only  difficulty 
ecting  the  cases  which  bear  only  on  the 
olat  of  this  will,  which  tarns  inierdy  on 
r  of  appointmeoi  amongst  the  children, 
ans  tend  to  this^  that  the  mere  introduc- 
power  such  as  this  is  not  enoogh  to  take 
the  general  doctrine.  The  first  caae  to 
lull  refer  is  Doe  v.  AppUn,  (4  T.  R.  62) ; 
■e  is  Seale  v.  Barter,  (2  Bos.  &  P.  485.) 
)  a  devise  **of  all  the  testator's  lands  to 
ohn,  and  his  children  lawfully  to  he  be- 
ith  power  to  settle  the  same,  or  any  part 
>;  will  or  otherwise  to  them  or  any  of 
iie  shuuld  think  proper,  and  in  defeult  of 
iover,"  it  was  held  that  John  took  an 
'li  and  that  this  constroctifHi  "was  not 

by  the  power."  The  power,  it  was  said, 
i^lvanley  in  delivering  the  judgment  of 
i^had  some  op^ation,  since  it  enabled 
ee  to  dispose  of  the  estate  to  his  children, 
Soing  through  the  forms  of  a  feoovery ; 
'>"'er,  because  it  enabled  John  to  make 
en  take  by  pordiase^  did  not  make  it  im- 
m  the  eourt  to  ^ve  the  esute  to  the 
3y  purdiase,  In  all  events,  and  to  confine 
lie  estates  as  tenants  in  common."  I  state 
the  argumtint  mJettun  v.  fFriglUt  (2  Bligh. 


O.  S.  1 1),  which  case  appears  to  me  to  be  a  dear 
an^rity  for  the  aame  proposition,  that  a  mere 
power  to  divide  amongst  issne  will  not  control  the 
general  doctrine.   The  devise  there  was  <*  to  Wil- 
liam  Wrif^t  for  life,  and  from  and  after  his  decease, 
unto  the  heirs  of  the  body  of  the  said  William  law- 
fully issuing,  in  such  shares  and  proportioos  as  he, 
the  said  William,  should  appoiD^  and  for  want  of 
sndi  appointment  to  the  heirs  of  the  body  of  Wil- 
liam, share  and  share  alike,  as  tenants  in  emunon* 
and  if  bat  one  child,  the  w4iole  to  such  only  ohiM, 
and  few  waatofsQch  issue  over."   The  next  ease 
is  that  of  Orehy.  Crotjf,  (Beatty  1),  where  the 
devise  was   to  the  use  of  my  younger  aoo  Bidiud, 
for  sioA  during  the  term  of  his  natoral  Ufe^  and  from 
and  after  his  decease  to  the  use  and  bdioof  of  bis 
issne  male  or  female,  in  such  proportion  or  |»n- 
porttons  as  he  shell  think  proper,  by  bis  last  will 
and  testament  to  devise  the  same.''   That  was  held 
an  estate  tdl  in  the  first  taker ;  it  shows  strongly 
that  a  mere  power  of  appointment  will  not  cut 
down  the  estate  tail  to  a  life  estate.   I  find  it  im- 
possible to  distinguish  it  from  the  case  before  tlie 
ooort.   Then  tliere  are  two  cases  in  the  Exchequer 
here,  Irwin  v.  C^,  (Hayes  30) ;  Brieeoe  v.  Brtt- 
coe,  (ib.  34.)   Irwin  v.  Ci^  was  a  devise  in  truat 
for  **  Henry  Irwin  for  life,  without  impeadimeot 
<tf  wastes  and  from  and  aftw  hia  decease,  in  trust 
for  sttth  of  his  Issue  male  and  their  issue  male  as 
he  shodld  by  deed  or  will  appoint,  and  in  defeiilt 
of  such  bsne,  over."   That  was  held  an  estate  taU 
in  Henry;  and  Baron  Peone&ther  then  threw 
doubt  on  Hockley  v.  Mawbey.    Briscoe  v.  Brieeoe 
was  very  much  to  the  same  effect.   The  same  doc- 
trine was  followed  in  a  very  strong  ease  in  the  Ex- 
chequer, Watson  V.  Bourne— 'it  is  not  reported,  but 
Mr.  Brewster  has  given  me  a  note  of  it.  The 
devise  there  was  to  trustees  for  the  testator's  widow 
till  her  second  marriage  or  death,  "  after  her  de- 
cease, to  permit  testator's  sons,  Benjamin  and 
Thomas,  to  receive  the  rents  in  eqnal  ahares  during 
their  respective  Uvea,  and  from  and  after  thdr  ana 
eadi  of  thdr  decease,  to  pennit  such  of  the  issue, 
msle  and  feanale,  of  tiie  testator's  said  sons»  to  ro- 
od ve  tbdr  fathei's  share  of  the  said  residae^  in  such 
shares  and  proportions,  and  for  inch  estates  as 
theirfaUiers  and  thetestator'sirifednriog  her  widow- 
hood, or  thdr  fathers,  after  her  death  or  marria^ 
should  by  deed  or  will  appoint,  subject  to  a  power 
given  to  each  of  his  sons  to  jdntnre,  and  in  failure 
of  such  appointment  to  permit  the  respective  issue 
male  and  female,  of  such  of  testator's  said  sons  as 
should  fail  to  make  such  appointment,  and  thdr 
hdra  to  recdve  thdr  fethers'  proportion  of  the 
reddue  of  the  said  renU  in  equal  shares  and  pro- 
portions, and  from  and  after  the  decease  of  any  of 
testators  said  sons  without  issuer  then  to  permit  the 
Burvivor  or  survivors  of  said  sons  and  thdr  respec- 
tive issue  to  reodve  the  duures  and  proportions  of 
such  eon  or  sons  so  dying  without  iindt  wiUi  the 
like  p<»vers  and  limitations  as  eifweiBedoonceming 
thdr  original  shares*   That  was  held  an  eatate 
tail.    I  oannot  well  imapna  a  atmanr  ease  than 
that,  because  of  the  additional  restnetion  in  the 
power  giving  the  wife  a  share  in  it ;  but  the  court 
seems  to  have  held  Uie  general  doctrine  too  strong. 
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It  mlj  ibem  bow  little  «fftefc  will  bm  given  to  s 
power  of  appdn^toMnt  to  oootrol  a  devite  wbidi 
■raoanlt  to  u  Mtate  USL   Martim  v.  itCamdmmdt 

<4  I.  L.  R.  340),  is  nuch  to  the  same  effect :  "  I 
leave  and  bequeath  to  my  aoii  Robert  M*Causland, 
daring  the  time  of  his  natural  life,  all  my  eatatet 
right*  titl^  and  intereat  in  or  to  the  lands  of,  ke^ 
and  in  case  my  son  Robert  shall  marry  with  the 
consent  of  his  mother,  then  I  devise  the  same  to  any 
issue  he  may  happen  to  have,  in  such  mannor  aa  he 
ahall  by  deed  or  will  direct,  limit,  or  appoint*  and 
for  want  of  such  appointment,  to  go  equally  amongst 
them  share  and  share  alike ;  but  in  ease  my  son 
Robert  shall  die  without  issue,"  over.  That  was 
argued  at  great  length  ia  the  Common  Plea^  and 
the  eouvt  was  ot  oplaioa  that  it  was  an  estate  tail. 
Aoother  ease  which  I  shall  nenUon  is  that  of 
WMmiit  V.  Thon^Jton,  which  I  oite  not  for  Ua 
authfHity,  but  as  bang  the  latest  case  on  the  sub- 
ject. It  was  decided  here  in  June,  1848.  I  offisred 
a  case  to  a  court  of  law,  but  that  was  declined,  and 
the  decision  acquiesced  in.  The  testator  there, 
after  giving  the  residue  of  his  property  to  bis  son 
Joseph  Wbttsttt,  gave  and  devised  to  my  said  son 
all  my  real  and  freehold  estate,  and  to  hia  issue 
male  and  female,  in  audi  manner  and  pro|iortion 
as  he  Bsay  by  deed  or  wllli  duly  attested,  direct, 
limit,  or  appoint,  with  power  to  my  said  son  to 
eharge  the  same  with  an  annuity  hy  way  of  join- 
tore^  and  in  case  of  the  death  of  my  said  son 
without  lawful  issue,"  then  over.  The  court  held, 
that  Joseph  Whlttsltt  took  an  estate  tail,  under 
that  devbe;  which  concludes  the  Uoe  of  cases 
down  to  the  latest  moment,  shewing  that  a  power 
of  appointment  would  not,  of  itself  enable  the 
court  to  put  any  other  construction  on  words  of 
this  nature.  I  must  allude  to  another  cast  of  great 
importance  here,  not  only  aa  being  strong  in  itself, 
but  because  it  applies  the  doctrine  to  pemonal  pro- 
perty— that  ia  Simmoiu  v.  Simmotu  (8  Sim.  ii), 
where  the  will  was  of  all  the  testator's  real  and 
personal  property  to  Gwin  Simmons,  upon  trust, 
«*  That  he  shall  dispose  of  all,  or  any  of  my  pro- 
perty aa  he  shall  deem  best  for  the  bmeSt  of  my 
dearly  bsloved  daoghtM*,  EliaabetU  Simmons,  to 
whom  I  leave  all  dunng  her  life,  for  her  separate 
use  upon  bar  own  reoapt%  and  free  from  the  debts, 
control,  and  inlfrforaiea  of  any  husband  in  oase 
she  marries ;  at  her  decease  shall  be  at  liberty 
to  will  the  same  to  hw  iasue  as  she  may  think  fit ; 
but  in  case  of  her  dying  without  issue."  The  Vice 
Chancellor  held,  that  that  gave  an  estate  tail  in  the 
freehold,  and  an  absolute  interest  in  the  personalty 
which  was  devised  in  the  same  will ;  tbiU,  how- 
ever, is  of  no  consequence,  for  it  is  settled,  that 
words,  not  only  in  the  ssme  will,  but  in  the  same 
clause,  may  receive  a  £Serent  oonstniotion  with  re- 
gard to  personalty  and  to  reality.  Several  eases 
were  referred  to  on  behalf  of  the  plainti^  which 
may  in  gnaral  be  ^stingniahed  frtun  the  {iresent. 
Oue  was  ffeaUgr  Jfoviqr*  That  case  has  often 
been  doubted ;  and  it  aaems  very  unoertaia  whether 
if  it  were  now  to  arise  in  spede,  it  would  receive 
the  same  dedsion.  It  Is,  Imwever,  diatiagoisbable 
from  this  case  so  much,  thnt  It  cannot  be  relied  on 
as  authority.   The  question  turned  not  so  much 


on  the  wording  of  the  Umitatioa  or  of  the  dowm- 
on  that  of  the  limitatioo  over,  u  to  wbetW  k  .S 
not  control  the  prior  bequest.  There  wm  b  il, 
case,  much  argument  as  to  whether  the  tnlmZ 
issue  was  to  be  construed  as  mesnfaig  «  gfj^ 
failure  of  issue,  or  to  be  restricted  to  ime  lii^ 
the  death  of  the  tenant  for  life }  bat  tbr  cosnih. 
cided  on  other  grounds,  saying, «  The  limhitioo  lo 
the  son  and  his  issae,  would  be  an  estate  tail-uJ 
perhaps  the  aptest  way  of  deseribing  m  eaue  ui 
under  the  statute.   But  It  is  clear  hedid  sot  mai 
it  to  go  them  as  fadrs  in  tail,  forbeiaeamtlnttbn 
should  take  dtstributively,  and  aceordi^  to  pr^ 
portiona  to  be  fixed  by  the  son."  So  fe,  ti«  qw, 
appears  to  oonOict  with  the  elsss  of  ewi  to  «bicb 
I  have  referred ;  and  if  it  had  rested  on  iW 
it  might  be  difflouU  to  distinpriih  it  Hnnd 
even  if  the  other  peculiarities  of  tint  csk  did  wt 
distinguish  it,  it  would  be  better  to  be  gorerued  br 
the  other  class  of  cases,  as  its  autbority  hy  ben 
much  shaken.    Targret      GamU  ii  tbe  mniBoi 
case  of  a  bequest  of  personalty,  with  i  po*n>  of 
disposition  to  the  tSBue,  the  will  not  giving  in 
estate  at  all  to  tlie  issue,  save  by  the  txmm  «fih( 
power.    JUe»  v.  Motetey  (1  Y.  ft  C  Ex.  569), 
turned  completely  on  the  constrncttoa  of  th«  pir. 
ticular  will;  the  devise  there  was,  "To  nj  m 
Henry  Jamea  for  lif^  with  remauder  to  bb  litU 
issue,  and  their  req>ective  beirs  in  micfa  ilwnuj 
proportions,  and  saliject  to  such  charges  aa  be  iw 
said  Henry  Jamea  shall  by  deed  or  will  ■ppok; 
but  in  ease  my  said  son  Henry  Jum  sbU  m 
marry  and  have  tsaae,  wbo  sbaU  sttala  tbe  agi  of 
twenty-one  years,  then  1  giveaodderiaetbiiiDoitti 
to  my  son  CSswald  and  his  bars  for  em.'  Ii  tu 
held  there  merely  that  Henry  JanM  did  not  ttkt 
the  absolute  interest ;  but  it  may  be  infmed  fron 
tbe  judgment,  that  his  children  ittiinii^  tvcon- 
one  would  have  taken  by  purchase.  Baroo  AMv- 
son  in  delivering  the  judgment  of  the  court  nji, 
"  Upon  the  whole,  therefore,  we  have  no  dodx  i] 
this  case  that  the  testator's  intention  wai  not  to  give 
his  son  an  estate  tail ;  and  we  thialc  that  ve  bn 
effectuate  that  intention  by  ooustnung  tbe  vori 
*  lawful  issue*  in  this  will,  accwapanied  by  iWlc 
context  aa  words  of  purohase,  and  hi  so  doii^  n 
do  not  impugn  tbe  anth<mty  of  any  decided  cirk) 
be  found  In  the  boc^  for  there  is  not  one  io  vUch 
these  words  with  such  a  context  as  in  tUivil^  bin 
ever  been  held  to  be  words  <tf  Ihnitatioa.'  Wkh 
only  such  a  context,  as  we  haVeinthtswilUoafleti 
the  words  of  limitation,  the  geoffal  doctrine  i^ih: 
cases  from  Doe  v.  Api^n  down  lo  ^umoiii  *. 
Sinmim$%  appeara  to  Miablish  thatthemaepovK 
of  appointment  will  not  control  tbe  origtoal  ie^vx, 
MwMt  V.  Jamtt  n  Bro.  ft  Ring.  464),  tana  n  tbe 
introduction  of  additional  wonU  giving  tbe  ouie 
over,  if  the  Issue  die  under  tweiity-ooe.  Od  ibe 
whole  1  think  that  here  a  general  failon  of  nwe 
was  contemplated    That  without  tbe  pover  of 
appointment,  it  would  have  been  a  desr  caia  of  n 
estate  tail  {  andthattfaeintroduetioaoflbaMwxdt 
la  net  sufBoiant  to  alter  it.   Tbe  eoaMqocsN  s 
that  this  Mil  in  thia  eause  cannot  be  sartusei 
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calendv  month  ftom  die  Ume  of  giving  nwh  noUce 
it  iball  be  lawfiil  to  recover  endi  rate  firom  the  oe> 
cupier,  or,  upon  his  default,  from  any  nibaequeiit 
occupier ;  aod  every  occupier  may  dednot  from  his 
rent  the  whole  of  any  such  rate  he  may  have  paid. 
It  appears  to  me  that  the  judgment  against  the  de- 
fendant is  not  an  extinguinhment  of  this  claim  for 
poor  rate  against  the  occupiers  under  the  third  sec- 
tion, and  I  consider  the  remarks  fif  the  Vice  Chan- 
cellor in  Llojfd  V.  Mattm,  (4  Hare,  1 30,)  are  in  point ; 
and  in  page  1 36  he  says^  **  A  mortgagee  who  recovers 
judgment  on  bin  bond  or  eovenant  cannot*  so  lot^ 
as  the  jndgtnent  remains  in  force,  sue  his  debtor  on 
the  same  bond  or  covenant,  bat  be  does  not  therd>y 
lose  fats  collateral  secarity."  In  the  preMat  case  I 
do  not  think  that  the  Jiidgment  agonal  tfaeimmedlate 
lesaor  aflfects  the  right  ^  the  guardians  to  proceed 
by  service  vi  notice  opon  the  occupier;  and  u  a  re- 
ceiver lias  been  appointed  thia  daim  sbodd  be  dis- 
charged by  him. 

Be  it  so  ;  and  £5  for  the  costs  of  this  motion 
within  one  month  after  service  of  this  order  on 
said  receiver,  and  let  said  receiver  have  credit 
for  such  payment  in  passing  his  account,  and 
let  said  reoMver  and  plaintiff  abide  their  own 
costs  of  appearing  on  this  motion.'^ 

£ifr.385.>.33&. 

Jabdah  «.  GuBT. — May  MM. 

Piractiee — Injunctton — SxeepHon*  to  atuwer. 

Anne«r  JUed  on  31«(  JIfardh,  excepiiont  taksn  on 
the  18m  ofAprilt  whuh  wtrt  tihaitdoned  t  a  mo~ 
Uon  to  eontimie  an  «n^me(ton  wag  too  iatg,  not 
htiiig  wiihin  the  time  directed  bg  the  62nd  rule, 

Mr,  Bitf^mt  Q>  C-,  moved  to  continue  an  Iqjano- 
tion. 

Mr,  Sherlock,  contra. — In  this  case  the  answer 
was  filed  on  the  Slst  of  March,  and  notice  served 
on  the  same  day.  On  the  18tb  of  April,  notice  of 
exceptions  was  served,  and  on  the  10th  of  May 
these  exceptions  were  deemed  abandoned,  under 
the  76th  general  order,  and  the  answer  was  deemed 
sufficient.  [Counsel  referred  to  Peyto  v.  Hudeoitt  (8 
Sw.  363,  note,)  where  it  was  held,  th^  where  ei- 
ceptions  are  shewn  as  cause  against  dissolving  an 
ii^unction,  and  the  answer  is  reported  sufficient, 
the  injnnction  cannot  be  revived  on  the  merits 
disclosed  in  that  answer.  Also  to  the  case  of  Cot- 
tigan  V.  Hinch^t  (1  Hogan,  45.)] 

Mr.  Jojft  Q.  C  in  reply. 

Mastsk  of  tbk  Rolls. — By  the  62od  general 
order,  an  injunction  obtained  before  answer,  is  dis- 
solved without  further  order,  unless  within  14  days 
from  the  filing  of  the  answer,  the  plaintiff  serves 
notice  of  a  motion  to  continue  it.  In  the  present 
case  there  has  been  a  breach  t£  the  order  of  the 
court. 


ROLLS  COURT. 

MoKTMouHcr  r.  Pratt. 

rment  vn»  obtained  the  guardians  poor 
union  Jbr  rate  due  %  the  defendant  at  imme- 
t  letaor;  ajUr  the  prareedinge  at  law  a 
teer  woe  appomied  oper  the  d^htdanfe  interest 
\e  lands  out  n^ich  the  rate  became  due. 
«  Oft  application  6y  the  guardians  that  the 
iter  mig^  be  directed  to  pay  this  rate.  Held, 
the  obtaining  of  the  judgment  against  the  tm- 
iate  lessor  did  not  prevent  the  guardians  from 
teding  against  the  occupier  under  the  6  7 
r.  9;!,  s.  3,  and  that  the  receiver  was  bound  to 
the  otnomt, 

I  case  the  defendant,  Mervyn  Pratt,  being 
ii  in  the  sum  of  £1 1 6  68.  0^.  for  poor  rate 
Ballina  union,  in  December,  1847  proceedings 
aken  for  the  recovery  of  that  sum,  and  on  the 
f  June  judgment  wu  mailed  in  the  Court  of 
Bench  for  the  amount  due  and  ooata  i  after 
proeeedii^  a  reoeivar  waa  appelated  over 
D(terly  of  the  defendant,  including  the  lands 
lectofwhidi  saidsumof£11668.0^. became 
The  receiver,  on  being  applied  to  fbr  this  sum, 
1  to  pay  same  without  an  order  of  the  court 
;  purpose,  as  judgment  had  l>een  obtained  for 
lount. 

■  Otwaif  on  behalf  of  the  guardians  now  moved 
se  recover  might  pay  to  said  guardians  this 
fpoor  rste  due  by  the  defeniHtnt  out  of  the 
over  which  the  receiver  had  been  appointed, 
judgment  is  no  satisfaction  of  the  poor  rate, 
ralciv.  Mitchell,  (3  East.  251,)  one  of  three 
mnsntora  gave  a  bill  of  exchange  for  part  of 
t  Ncared  by  the  covenant,  and  on  this  bill  a 
lent  was  recovered  i  it  waa  held  that  such  a 
loit  was  no  bar  to  an  action  (^covenant  against 
roe.  In  Uaad  t.  Moore,  (9  Jur.  77S,)  a  soli- 
iltached  his  client  for  non  •payment  of  his  costs, 
ilerwsrds  caused  the  order  to  be  registered,  it 
eld  that  the  solicitor  might  enforce  his  lien 
hffund;  also  ajudgment  obtained  in  an  action 
't  or  covenant  for  rent  which  remains  unsatis- 
ii)  not  defeat  a  condition  of  re-entry  for  the 
rent  ( Furlong,  L.  &  T.  1 1 5 1 ) ;  and  Bunh  v. 
ii,  (3  Cr.  ft  Dix.  162.) 

■  Orpen,  contra.— The  rates  now  applied  for 
^  due  before  the  appointment  of  a  receiver, 
'6  guardians  having  obtained  a  judgment  for 
Qount  cannot  now  be  paid  in  priority  to  the 
creditors.  (yOrady  v.  Glover,  (I.  Jur.  153)  ; 
t  V.  Home,  (8  I.  L.  R.  S78.) 

y  S3w_Mabtbb  of  the  Rolls. — In  this  ease 
fendant  has  been  rated  for  poor  rate  as  imme- 
lessor,  and  jodgmoit  waa  obtained  for  the 
It  due.  This  motion  has  been  resisted  on  the 
d,  that  thia  judgment  having  been  obtained, 
iture  of  the  demand  has  been  changed.  By 
&  7  Vic.  c.  92,  sec.  2,  any  rate  payable  by  an 
^iate  lessor  can  be  recovered  by  action  or  suit 

■uperior  courts,  or  by  civil  bill;  and  by  the 
»:tion  it  is  provided  that  if  the  rate  is  not  paid 

immediBte  lessor  within  four  calendar  months 
the  mailing  thereof,  it  shall  be  lawful  for  the 
lian  to  give  notice  in  writing  to  the  occupier  to 
rate  due,  and  afler  the  eipiration  of  one 


«*  And,  it  appearing  to  the  eoortt  that  the  tidd  an- 
swer was  filed  on  the  Slst  of  Mardi  last,  and 
the  notice  of  the  filing  of  such  answer  was 
given  on  the  day  after;  and  the  exceptions 
to  the  said  answer  having  been  abandoned, 
and  notice  of  this  motion  not  having  been 
given  until  the  1  Ith  of  May,  after  the  Tiyunc* 
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tion  stood  diamlTed  under  tb«  62nd  general 
order.  And  it  appearing  to  tbe  court,  that 
there  is  not  sufficient  Equity  confessed  on  the 
answer  for  the  renewal  of  said  injnnction,  re- 
fuse this  motion  with  costs,  to  be  paid  by  plain- 
tiff to  dnfeDdant  when  taxed,  &c" 

Lib.  285,^  392. 

In  RE  CoRKRES,  MINORS. — May  ^BtHondJunt  9th. 

Condition  in  mtraint  of  marrioge, 
BegiUit  of  an  annuity  of  £50  to  A.  V.  a  widow, 
JOT  her  life  providea  she  did  not  marry  again. 
Held  that  the  annuity  determined  on  the  second 
man-iage  of  A.  K  Cn  ani2  the  proviso  that  she 
should  rtot  marnf  again  was  not  a  condition  sub- 
sequent toastooevoidoMinre^raint  ^marriage. 

The  petition  In  this  case  stated  that  Chambre 
Corlcer,  late  of  Cor  Castle,  the  father  of  the  peti- 
tioner, made  hit  last  will  and  testament,  dated  the 
16tbofJuly,  1841,  and  after  several  specific  be- 
quests he  gave  an  annuity  of  £50  per  annum  to  his 
daughter-in-law,  Anna  Victoria  Corker,  the  widow 
of  his  SOD  Cbambre  Corker  for  her  life,  provided 
she  did  not  marry  again,  or  sell  or  in  any  way  dis- 
pose of  same;  that  in  the  year  1848  said  Anna  V. 
Corker  intermarried  with  Henry  Ainslie,  and  that 
said  annuity  was  thereby  determined,  and  the  peti- 
tion prayed  that  the  renu  of  tbe  lands  charged  with 
said  anniuty  might  be  paid  to  tbe  parties  eodtled, 
except  said  A.  V.  Corker. 

Mr.  Jones  for  the  petiUoners. — This  is  a  condition 
precedent.  Lnxford  v.  Cheeky  (3  Lev.  125i)  Sh^- 
Jteid  v.  Lord  Orrery,  (3  Atk.  ^2 ;  1  Jarman  on 
Wills,  791.)  Doe  on  the  dem.  of  Dean  and  Chapter 
of  Westminster  v.  Freeman  andw^,  (1  T.  R.  389;) 
Fry's  case,  (1  Vent.  203.)  And  in  tVebb  v.  Grace, 
(2  Ph.  701,)  there  was  a  covenant  to  pay  an  annoity 
to  a  person  during  her  life,  and  a  proviso  that  in  case 
she  should  at  any  time  thereafter  happen  to  marry 
tbe  annuity  should  be  rednoed,  that  was  held  to  be 
a  covenant  to  pay  the  full  annuity  until  marriage, 
and  afterwards  the  reduced  annuity,  as  the  proviso 
for  reduction  of  the  annuity  was  part  of  the  original 
gift,  and  was  not  a  condition  subsequent,  and  void 
as  being  in  restraint  of  marriage.  fCounsel  also 
referred  to  Adiwrley  v.  Vernon,  (Wlllu  159;)  Seott 
T.  7>/«r,  Dick.  712;)  Lowe  v.  Peers^  (A  Borr.  2225 ;) 
Grace  v.  Webb,  (14  Sim.  384;)  Brooka  t.  Spong, 
(15  M.  &  W.  1 53;)  Cooke  v.  Turner,  (U  Sim.  502.)] 
Mr^ames  contra. — There  is  no  disposition  over, 
end  this  condition  should  be  construed  Btrictly ;  the 
estate  is  given  for  her  life  and  must  vest.  Conditions 
in  defeasance  must  be  construed  strictly.  (4  Bur. 
2055;  1  Jarm.  732.)  MUvers  v.  Slater,  (8  Ans. 
295;)  and  in  Marples  v.  Banbridge  the  testator  be- 
queathed to  his  wife,  should  she  survive  and  continne 
unmarried,  all  his  goods,  chattels,  estate  and  effects, 
to  possess  same  during  the  term  of  her  natural  life, 
and  from  and  after  her  death  he  disposed  of  same; 
the  widow  married)  and  it  was  lield  only  to  be  a 
conditioo  subsequent,  and  m  Urrormn* 


June  9th, — Master  ot  m  RotxS'-Tbe»kole 
question  depends  on  the  construction  of  tbe  will 
Mr.  Corker,  by  which  he  bequeithi  tbii  annniij  to 
Anna  V.  Corker  for  her  life,  provided  >be  doa  not  i 
marry  again.     Tbe  question  has  bcea  drilled  b  i  I 
very  recent  case  before  Lord  Cottenham,  WtU  i  1 
Grace,  (2  Ph.  701,)  there  was  a  coveunt  io  iheic  ' 
terms,  "That  J.  Webb,  shall  pay  to  £. Cwic^  f„ 
and  during  the  term  of  her  natural  life,  iubj«et  ta 
the  proviso  hereinafter  contained,  an  anaoit)  of  £4u, 
provided  always,  and  it  is  hereby  agraed  isd  de. 
clared  by  and  betweea.tbe  parUes  hweto,  ud  ii  b 
the  true  intent  and  meaning  of  these  praiDii^  tku 
in  case  the  said  Eliza  Castle  shall  at  i^tisekfe. 
after  happen  to  marry,  then  from  andiaat^, 
after  her  marriage  the  said  annuity  (tfX40iyibt 
and  is  hereby  reduced  to  £20  only,  whiebiudtam 
of  £20  shall  in  such  case  be  pud  and  pi^ible  ma 
the  suid  £.  Castle  from  the  timeofhenBarrUgeCor 
and  daring  all  the  remainder  of  her  life."  Id  ^Tiog 
judgmeut  the  Lord  Chancellor  said  "Tbei^itestioiii 
which  have  arisen  as  to  conditions  subseqiKot  in n- 
straint  of  marrying  do  not  appear  to  me  to  applj: 
there  can  be  no  doubt  that  marriage  can  be  aide 
the  ground  of  a  limitation  ceasing  or  comnKocag; 
it  is  unnecessary  to  refer  to  the  authoritiei  for  ibit 
purpose.     Richards  v.  Baker,  Skefidd  v.  Lori 
Orreryt  Gordon  v.  Ado^hus  were  eitsd  in  tiK  it. 
goment.   If  then  this  grant  is  a  pwRof  £40|it: 
annum  until  marriage^  and  from  that  event  bapps- 
ing  of  £20  per  annum  for  1i<^  there  cm  fas  wdHbt 
but  that  such  a  gift  is  lawful,  and  that  after  nuniigt 
there  can  be  no  demand  for  tbe  £40  p»  anuim. 
This  claim  is  grounded  on  contract  aud  obligHti'oa 
on  the  part  of  the  grantor ;  the  partiei  cliiaiog  j 
must,  therefore,  prove  that  their  claim  bvithia^  I 
terms  of  tbe  contract  aod  obligation.  Wtoitben 
are  these  terms?  is  there  in  this  any  coatnct  or  ob- 
ligation to  pay  £40  annum  after  the  marriage  of  E. 
Castle?  the  argument  in  favour  of  tbe  cUimassnmfi  i 
that  there  is  an  unqualified  grant  of  an  loouiijr 
£40  per  annum  for  life,  and  an  atteni|4  to  defeit 
the  gift  by  an  illegal  couditioa  subseqaent; 
proposition  I  think  fails  in  all  ita  parts,  for  then  is 
not  any  unqualified  gift  of  an  annuity  of  £40  loi 
life,  the  contract  and  obligation  is  to  piy  to  Eiia 
Castle  during  her  life,  subject  to  the  proviso  bcnig- 
after  contained,  an  annuity  of  £40,  at  certuBtiim 
specified.   The  contract  aod  obligatioo  is  aot  abiv 
lute  and  unqualified,  but  explained,  qualified  ud 
bound  by  the  proviso,  aod  most  be  consimed  pre- 
cisely in  tbe  same  manner  as  if  iheternwof  tbcFvo- 
viso  bad  been  introduced  into  aod  made  ))srt  of  the  I 
contract  and  obligation.   It  is,  therefore,  to  pav£4<) 
per  annum  to  her  during  so  much  of  her  life  as^te 
shall  remain  unmarried."    Master  Brooke,  1  b«e 
been  informed,  has  come  to  tbe  same  eoodufini 
upon  this  question  which  arose  before  him  inaooiUir 
case.    I  consider  that  this  anooity,  was  detenuiued, 
and  wiU  make  the  order  according  Io  &  prater 
of  tlie  petition. 
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COURT  OF  CHANCERY. 
Macmahasa  If.  Blake. — Jan.  26. 

■ctice—Plmdu^  SwopUmental  Bill— Want 

of  parties — J3m  of  Review, 
te  heariiig  a  biU  wu  aOowed  to  ttand  over  to 
vid  bg  ai^mg  partita.  J%e  ptaint^ added 
I  neeeuary  partUs  hy  a  ngiplenutUttl  bilt, 
luA  added  new  matter  affecting  fA«  partiu  ta 
tarigiiuil  raif.  Seld^  that  thty  werg  fwevnary 
rtie$.  Semble,  that  a  emj^deaunlal  hill  oaimol 
ay  to  mod^jf  the  original  decree. 

case  Game  before  the  eoart  on  an  appeal  from 
tolls  order  allowing;  the  demurrer. 
t.  Sergeant  OSrten  and  Mr.  Maley,  for  the 

r.R.  W.  Green,  Q.  and  Mr.  P.  W.  Wabh 
w  defendaat. 

iRD  Chancellor. — This  case  came  before  me 
I  appall  from  an  order  made  at  the  Rolls,  on 
amtet  to  the  bill,  taken  by  the  defendant,  J. 
nrke.  The  Master  of  the  Rolls,  on  hearing 
aiue,  tlloved  the  demurrer.  From  his  decision 
ilaintiff  has  appealed,  to  me.  The  case  was 
s^oedoa  both  lidei;  bat  iu  the  view  which 
■e  taken,  it  U  not  neeessary  to  go  so  fully  into 
Kti  or  the  amimente,  as  might  6therwise  have 
required.  The  Rolb  order  must  be  affirmed, 
Uie  drfeodant  must  succeed.  The  plaintiff 
(to raise  a  portion  of  a  ohai^  of  £10,000, 
«d  by  a  settlement  of  the  2.^th  November, 
I)  u  B  charge  for  younger  children,  under  one 
hom  the  pUuntiff  daima  Uirough  Henry  Butler 
ngoee  of  a  part  of  the  charge.  The  bill  he- 
me purports  to  be  supplemental  to  a  bill  filed 
wsame  plaintiff  on  the  8th  of  October,  1844, 
purporting  to  be  a  supplemental  bill,  and  it 
eeds  to  state  in  detail  the  case  made  by  that 
>f  1644,  in  a  manner  sufficient  to  put  in  issue 
in\y  the  filing  of  that  bill,  but  the  facts  stated 
an.  As  I  have  said,  the  bill  of  1844  was  itself 
lemental,  the  [riaintiff  here,  claiming  under  the 
^  made  by  the  settlement  of  177%  on  the 
iaga  of  Xaverius  Blake,  the  elder,  asked 
^tmSa  of  certain  proceedings  in  this  court, 
h  may  be  described  as  follows : — In  the  year 
'  Xaverios  Blake  confessed  a  judgment,  and  on 
poceedings  were  taken.  In  1815,  a  decree 
count  on  foot  of  that  judgment  was  obtained, 
iie  report  was  made  up  it/  1818.  That  cause 
kuowa  as  Bachelor  v.  Bhke.  By  the  first ! 
«  therein  it  was  referred  to  Master  Ball,  to 
an  accouDt  of  the  real  and  personal  estate  of 
lid  Xaverius  Blake,  and  of  the  incumbrances 
jog  the  same,  with  liberty  for  creditors  to 
in  and  prove.  The  Master  on  that  reported 
iuu  due  to  Bachelor  by  Xaverius  Blake.  This 
[eof  £10,000  which  the  seulement  provided 
UHDg  by  a  term  of  500  years,  was  also  re- 
d,  and  was  aUoeated  to  the  persons  entitled, 
9  whom  mu  the  person  whom  the  plaintiff 
■enu.  By  the  final  decree  the  report  was 
Kd.  fiachdor  was  declared  «ititled  to  the 
It  of  the  proceedings  in  a  cause  of  B&iAv  v. 

It  was  declared  that  Bachelor's  was  the 
charge  in  the  lands  of  Xaverius  Blake,  and  it 
directed  '•that a  sale  should  be  had  of  the  said 
for  payment  of  the  sum  due  on  foot  of  the 


judgment,  and  the  several  other  sums  which  were 
so  as  aforesaid  reported  due,  with  costs,  and  that 
the  said  John  Bachelor  should  be  paid  the  amount 
of  his  said  demand  oat  of  the  produce  of  such  sal^ 
and  that  the  other  incumbrancers,  should  be  paid 
according  to  priority."  That  decree  dh«cts  a  sate 
of  the  fee-simple  and  inheritance  of  the  lands  for 
the  payment  not  only  of  the  judgments,  but  of  the 
portions  which  were  «ily  securad  by  a  term.  It 
does  not  appear  to  have  been  done  by  consent,  and 
therefore  prvnd  ^^tcie,  this  seems  to  be  a  decree, 
erroneous  in  ordering  a  sale  of  the  inheritance  for 
payment  of  a  charge  only  affecting  a  term.  In 
effect  the  difference  is  nothing,  perhaps  it  may  even 
be  better  for  the  inheritor  that  the  fee,  than  that  a 
long  term,  shonld  be  sold ;  but  that  is  not  to  the 
purpose.   There  was  then  an  order  for  rehear- 
ing,  and  on  the  rehearing  the  former  decree  was 
affirmed,  and  the  Master  was  ordered  **  to  set  up 
and  sell  the  lands  in  the  report  mentioned,  or  so 
much  thereof  as  would  be  sufficient  to  pay  the 
sums  due  on  foot  of  the  judgment  which  was  so 
assigned  to  the  said  John  Bachelor,  and  the  several 
sums  reported  due  under  the  said  indenture  of  mar- 
riage setUemeat,  of  Uie  25th  November,  1773. 
And  that  the  aaid  John  Bachelor  might  make  up 
and  enroll  the  decree  with  costa,**  which  was  ac- 
cordingly done.   And  so  it  now  stands  with  that 
decree  duly  enrolled,  according  to  the  practice  of 
the  court.    The  plaintiff  by  his  bill  of  1844  took 
up  the  case  then,  and  srated  a  variety  of  matters 
not  material  to  the  present  question ;  he  finally 
prayed  '*  that  be  might  have  the  benefit  of  the  suit 
of  Bachelor  v.  Blaket  and  the  decrees  made,  and 
the  accounts  taken,  and  the  report  made  therein, 
and  that  the  several  decrees  made  in  that  cause 
might  be  carried  into  execution,  so  far  as  might  be 
necessary  for  the  plaintiff's  relief,  and  that  an  ac- 
count might  be  taken  of  what  was  due  to  the  plain- 
tiff on  foot  of  the  sum  due  to  him,  and  also  an 
account  of  all  prior  and  contemporaneous  incum- 
brances, and  that  all  necessary  aooonnts  might  be 
taken  of  the  said  parts,  shares,  and  proportions  of 
the  said  sum  of  £10,000,  for  securing  the  payment 
of  which  the  said  trust  term  of  500  years,  created 
by  the  said  settlement,  and  that  the  plaintiff  noight 
be  paid  what  should  appear  due  to  him,"  and  so  forth. 
That  prayer  of  the  bill  of  1844,  to  have  the  bene- 
fit of  the  decree  for  selling  the  fee-simple,  and  in- 
heritance of  the  lands  is  qualified  in  this  way  by 
adding  the  words,  "  so  far  as  might  be  necessary 
for  the  plaintiff's  relief."    I  do  not  see  any  valid 
objection  to  the  right  of  the  plaintiff  to  have  the 
benefit  of  the  former  suit,  so  far  as  is  necessary  for 
his  relief,  though  he  cannot  file  a  bill  to  have  the 
benefit  of  the  decree  for  the  payment  of  his  portion 
of  the  sum  of  £10,000.   It  muat  be,  as  laid  down 
in  Hamilton  v.  Haughtorty  (2  Bit  169),  a  bill  to 
carry  into  execution  the  decree  generally.  A  party 
seeking  to  carry  out  a  decree  must  do  so  for  the 
benefit  of  all  persons  interested  tmder  it,  as  well  as 
of  himsdlf.  Having  filed  that  bill,  the  plaintiff  pro- 
ceeded in  the  cause.  A  supplemental  bill  was  ren- 
dered necessary  by  the  iHrth  of  a  child  of  Walter 
Blake  tiie  younger ;  and  it  eventnally  came  to  hear- 
ing. At  the  hearing  the  objection  was  taken  that  the 
decree  was  erroneous,  and  the  plaintiff  could  have 
no  benefit  of  it,  on  account  of  the  direction  to  sell 
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tlie  inheritance.    Much  diBcussion  took  plfice,  and 
it  appeared  to  the  court  that  if  any  reli^  could  be 
given,  it  could  only  be  by  departing  ftmn  the  direc- 
tion of  that  original  decree ;  but  that  ia  order  to 
dedde  on  it,  the  court  must  have  every  one  before 
it,  who  waa  interested  in  that  decree,  partly  tbat 
the  security  misht  not  be  afibeted  In  thdr  abmoce, 
and  partly  on  the  ground  alluded  to — that  in  a  bill 
tQ  carry  out  a  decree,  the  plaintiff  must  act  for  the 
benefit  of  all  interested  under  it  On  these  grounds 
the  court  ordered  it  to  stand  over,  with  liberty  to 
bring  the  other  parties  interested  Iiefore  the  court  i 
these  appear  to  have  been  the  representatives  of 
Bachelor.   The  simple  course  would  have  been 
either  by  amendment  to  introduce  them  by  name, 
with  an  averment  that  they  were  the  persons,  mal^- 
ing  no  other  variations ;  or  which  would  also  be  not 
improper,  to  bring  them  before  the  court  by  sup- 
plemental bill ;  it  is  clear  by  the  authorities  that 
you  may  do  so.  The  plaintiff,  therefore,  might  have 
done  what  he  has  dou^  so  far  as  be  has  gone  right; 
that  is  to  say,  might  by  supplemental  bill  have 
made  thtwe  persona  parties  j  but  be  seems  to  have 
thought  he  had  more  to  do,  and  he  does  accor^ngly 
do  more.   1  have  omitted  to  mention  the  trusts  of 
the  settlement  of  1842,  throngh  which  J.  H.  Burke 
the  defendant,  who  has  taken  this  demurrer,  is  a 
necessary  party  to  this  suit,  and  if  they  bad  been 
mentioned  at  the  hearing,  liberty  would  have  been 
given  to  the  plaintiff  to  make  the  persons  interested 
under  it  parties  t  and,  as  in  the  case  of  Wood  v. 
Wood,  (4  Y.  &  C.  Ex.  135),  that  would  have  en- 
titled htm  to  take  whatever  steps  might  be  neces- 
sary against  them.   In  that  case  the  marginal  note 
is,  that  "  when  the  court  gives  leave  to  amend,  by] 


to  amend.  This  wonld  be,  in  fad,  the  aoit  sdd. 
venient  and  compendious  mode  of  procee£i^*  Qg 
the  anthoriU  of  that  case,  therefore,  eo  fu  is  the 
plaintiff  rightly  broDgbt  the  defradants  brfore  the 
court — that  is,  rightly  constructed  the  aint~JwwH 
justified  In  doing  so^  by  sopplemental  liflL  The 

Soestion  is,  what  rise  be  has  done.   He  basiitm. 
need  a  vuie^  of  statements  rdbtii^  to  ordsn  for 
various  purposes  in  Baehelor  r.  Bl^ct,  and  the 
other  causes,  and  introduced  into  the  present  lot 
for  two  reasons — one  dedared,  and  the  other  mj 
to  be  guessed.   He  declares  a  purpoee  to  ase  then 
by  way  of  estoppel,  in  this  way,  tbat  tbspMiei 
having,  by  those  orders,  acted  on  the  decree  of 
1819,  cannot  object  to  it.  Theee  are  AmtaM 
as  to  the  right  to  this  money  having  been  fatmd  bj 
tbe  statute  of  limitation^  and  also— en  the  sotluri* 
ties  referred  to  in  DundoBV.  Blakty{\  Ir.Jar.Uljt 
in  which  I  lately  gave  judgment — to  sostnii  tW 
plaintiff^  demand,    the  nrit  were  not  to  be  trcsied 
as  aapplemental.  Altogether  I  caonot  si^  tint 
these  statenmti  are  irrelevant;  they  seoBsffat 
importanee,  whether  aa ■oataiiiing  the  si^ lode 
deoree of  I6I9,  or  a>  if  he begaiiiMnr  fiir tiie fat 
thne  on  the  settlement  of  177^  witboot  hesfatg  Ui 
right  to  relief  on  that  decree.   Hot  tbe  more  ia- 
portent  they  are,  the  more  important  it  is  tkst  iB 
parties  whom  they  may  affect  should  lie  before  the 
conrt.   The  more  I  look  at  them,  the  mm  1  tUak 
that  all  the  parties  to  the  bill  of  1844  sbodd  be 
here  in  this  bill.   The  parties  deriving  oadcr  the 
settlements  of  1799  and  1609,  who  might  be  inoch 
affected  by  this  proceeding,  have  a  ri^t  to  see. 
before  a  decree  on  estoppel,  that  they  are  pratectsd. 
The  decision  in  /o««s  v.  ffomU,  (fi  Hara^  342>  ie  io 


adding  parties,  the  power  so  given  is  in  no  case  to'  point,  in  which  tbemle  hi  lidddmrabewtepsiticB 


lie  considered  illusory,  and  therefore  when  it  is 
necessary  to  read  evidence  against  the  new  party, 
the  plainti^  notwithstanding  the  order  be  merely 
to  amend,  may  file  a  supplemental  bill,  and  he  may 
incorporate  in  such  bill  any  otiier  mattter  which 
might,  independenUy  of  the  order  to  amend,  be  the 
subject  of  a  supplemental  bill."  An  order  had 
there  been  made,  that  the  bill  should  stand  dis- 
missed, unless  the  plaintiffs  amended  their  bill,  by 
adding  the  official  assignee  as  a  party.  Then,  as 
Baron  Alderson  said,  "  instead  of  doing  this,  the 
plaintiff  has  filed  a  supplemental  bill,  in  which  he 
introduced  new  matter,  to  which  he  made  tbe  for- 
mer defendants  parties."  A  motion  waa  made  to 
take  the  bill  off  the  file,  and  it  was  held  that  the 
party  had  a  right  to  adopt  the  coarse  he  had  taken, 
Tbe  court  said,  "  If  the  party  has  a  right  to  treat  a 
sopplemental  bill  as  a  compliance  with  the  order  of 
this  court,  I  do  not  think  he  alters  his  pontion  by 
inclading  other  matters  proper  to  form  part  of  a 
supplemwtal  bill  in  that  bilL  For  this  he  does 
not  want  the  permlsrion  of  tbe  court,  but  has  a 
right  to  include  those  matters  in  a  supplemental 
bill.** — In  this  country  the  56th  general  order  gives 
such  permission^ — "  Suppose  the  plaintiffit  here  had 
amended  their  bill  in  the  way  in  which  the  defend- 
ants suggest  they  ought  to  have  done,  and  had  also, 
after  doing  this,  filed  a  supplemental  bill,  including 
the  new  matters,  I  am  not  aware  tbat  the  defend- 
ants could  have  objected  to  it.  If  so,  it  seems  to 
me  that  they  may  well  consolidate  the  new  matter 
iu  a  supplemental  biU,  filed  under  the  permission 


to  the  original  Ull  are  aeoessary  partiesb  Then  tbe 
defendants  to  an  original  IhII  wen  held  to  be  ae> 
cessary  parties  to  a  supplemental  bill  agidait  a  aee 
defendant^  where  Uie  Intereata  of  nidt  eriglBal  de- 
fendants, as  weU  as  those  of  the  new  dcfcadiet 
required  that  tiie  new  defendant  should  be  a  party 
to  tlie  suit  i>ysm  v.  Morrit,  (1  Har.  41S>  sbo 
bears  upon  this  part  of  the  case.  The  imercst  of 
the  original  defendants  is  the  test  wfaetlier  tbey  sic 
or  not  necessary  parties.  They  have  an  iateRstts 
see  that  there  is  no  deoree  founded  oo  an  estoppel 
whidi  ought  not  to  bind  them ;  they  have  an  is- 
terest  to  see  that  the  instrument  to  bar  tbe  ststsse 
of  limitations  is  not  improperiy  uaeiL  On  thil 
ground  I  mast  say,  that  tbe  Inll  u  wrong.  I  iwght 
stop  there,  but  when  1  lock  at  the  prayer,  there  it 
a  good  deal  to  observe.  Tbe  plaintiff  appmn  lo 
have  framed  it  oa  tbe  assumption  that  U  is  a  esse 
for  the  court  to  do  what  it  has  dooe  in  scMae  cases 
tbat  is,  not  flany  out  fblly  the  deerea  at  1B19,  bat 
carry  U  out  ao  far  ae  it  u  tight,  and  it  ia  oaaleaded 
that  on  the  bill  of  1844  that  ma  be  done.  Tbe 
words  '*ao  hr  aa  may  be  necesssiy  for  the  pbin* 
tiff's  relief,"  are  not  material,  and  it  doaa  not  appesr 
whether  that  can  be  done  by  consent,  aa  m  theeaie 
of  aConnell  v.  Maatamaroj  (»  Dm.  &  W.  4U  ) ; 
whether  by  the  court  stopping  short,  and  only  duag 
part  of  what  had  been  prevtoosljr  decreed ;  or 
whether,  as  in  Samilbm  v.  Hamghtmi,  (S  Bli.  169), 
tbe  bill  must  be  re-cast,  for  that  csie  does  not  dr- 
dde  that  a  party  is  at  liberty  to  lahs  op  an  erroee- 
oa»  decree  and  ammd  it.  Loid  BsdneilBlii  says, 
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"The  BDi«Hlinait  to  this  bill  may  be  not  only  by 
xnAiog  proper  parties  to  it,  but  by  framing  bis 
bill  according  to  the  rights  oF  the  parties,  namely, 
to  hvK  the  proper  trusts  carried  into  execution," 
vhicb  seems  rather  to  imply  that  the  plaintiff  must 
file  a  new  bill  to  carry  out  the  deed,  than  modify 
the  fwmer  decree,  which  is  the  relief  wliich  the 
proent  bill  seelcs.    After  stating  what  I  have  al- 
liided  to,  this  prays  that  the  plaintiff  may  be  en- 
titled to  the  fiill  benefit  of  Uie  suit  so  insUtated  by 
Bachelor,  and  of  the  fmmer  decrees.    It  goes 
mmeii^iat  beyond  the  Inll  1^1849^  but  is  not  incon- 
Mtest  with  it  I  it  goes  on,  **  And  if  your  lordship 
ih^  be  of  opiriim  that  the  s«d  serenl  deerees 
wUdi  wen  made  in  this  cause,  ought  not  to  be 
orried  into  execution  according  to  the  terms 
tbereof^  then  that  the  same  may  be  carried  into 
otecDtion  for  the  bene6t  of  the  plaintiff',  in  such 
nuDtwr,  and  from  and  with  such  modifications  as 
to  joat  lordship  shall  seem  meet."    What  is  the 
metiUDgof,  moidify  a  decree?    Is  it  that  the  court 
ii  to  take  an  mrolled  decree,  and  modify,  that 
iiTaryit,  whidi  the  court  has  net  power  to  do, 
except  on  a  biU  praying  to  open  the  enrolment,  and 
nxj  the  decree-  fbr  errors  apparait  on  it,  or  such 
other  grounds  as  the  court  allows  which  this  bill 
does  not  do?   It  goes  on  then,  ''that  an  account 
niiy  be  taken  of  wlut  is  due  to  your  suppliant  <m 
foot     his  diarg^  and  also  an  aocoont  on  fbot  of 
all  prior  and  contemporaneous  incombranees,  and 
that  all  otiner  necessary  acoounts  may  be  taken  on 
foot  of  the  other  parts,  shares,  or  proportions  of 
the  afwesaid  sum* of  £10,000,  and  that  your  pluo- 
tiS  may  be  paid  what  shall  appear  due  to  him,  or 
io  default  thereof,  that  what  shall  be  found  due  to 
phiodffon  foot  of  bis  demand,  and  all  prior  and 
contemporaneous  ineumbranoers  may  be  raised  by 
a  sale  of  a  sufficient  portion  of  the  townlands,  &c. 
comprised  in  the  said  term  of  500  years,  according 
to  the  nature  of  such  chaises,  and  as  the  same 
respectively  affiect  the  inheritance  in  the  said  lands, 
or  are  secured  only  by  means  of  such  trust  term, 
and  tbst  all  proper  parties  may  join."    That  is  to 
say,  the  court  is  to  go  back  to  the  report  passed 
by  the  decree  of  1819,  take  up  the  account  on  that 
reportf  and  make  a  new  decree  as  if  there  had  been 
none,  and  thus  have  one  deoee  enrolled  directing 
a  sale  of  the  fee  and  inberltanoe,  and  another  direct- 
iog  an  aocoont  and  sale  <rf  the  tenn»  or     the  fee, 
as  the  case  might  be.   No  such  IhII  was  ever  hqard 
of;  no  such  dMree  ooold  be  made*  save  on  r»>bear- 
ing,  or  Ml  a  bill  of  review  for  error  apparent.  If 
we  look  to  the  recent  cases  on  variation,  we  find 
them  even  more  strict  as  to  the  practice  than  the 
earlier  enthorities.   In  Davit  v.  Bluck^  (6  Beav. 
3Qi,)  the  case  was  not  so  strong  as  it  is  here.  In 
that  ease  "  a  contract  was  entered  into  for  the  sale 
of  the  vaidor's  interest  in  a  lease  and  premises  at 
Doncaster,  known  as  the  betting  roomsj  for  the 
remainder  of  the  lease  granted  by  A.    A  bill  for 
spedfic  performance  was  filed  by  the  purchaser,  in 
which  (in  the  decree)  the  agreement  was  treated 
as  comprising  the  premises  held  of  A.   An  account 
of  the  rents  was  directed ;  it  turned  out  that  the 
rooms  and  premises  wera  partly  under  A  and 
partly  under  B ;  whereupon  the  vendor  filed  a  sectmd 
bill,  praying  a  declaration  that  the  whole  was  com- 
prised in  the  agreement.   Held,  however,  that  the 


plaintiff  could  not,  upon  a  re*  bearing,  obtain  the 
relief  asked  by  the  second  bill,  nor  could  he,  by  such 
second  bill,  obtain  the  relief  thereby  prayed,  while 
the  decree  stood  in  its  present  form;  that  is  to  obtain 
the  relief  asked,  the  original  cause  must  be  re-heard 
with  the  second,  and  consequently,  that  the  second 
bill  was  a  supplemental  bill,  in  the  nature  of  a  bill 
of  review,  which  ought  not  to  be  filed  without  the 
leave  of  the  court"  I  did  not  advert  to  the  leave 
of  the  court,  the  want  which  is  an  additional  de- 
ment of  insularity  here.  X  will  refer  now  to  a 
case  showing  that  such  rdief  eaa  only  be  obtained 
on  a  bill  of  review ;  the  fects  wera  not  so  strong 
as  thvg  are  in  the  case  befora  that  is,  the  case  of 
Tbttmon  v.  Coptland,  (4  Hare.  4lX  on  re< hearing ; 
it  also  illustrates  the  difficulty  of  making  a  varia- 
tion in  a  decree.  It  turned  on  the  question,  whether 
a  substantial  vradition  was  sought.  It  was  the  same 
thing  in  Ogilvie  v.^eron,  (13  Ves.  563,)  which  was 
a  decree  pro  confasfo.  Thea,  what  does  this  bill 
seek  to  have  done?  Is  it  to  have  the  plaintiff  de- 
clared entitled  to  the  benefit  of  the  decree?  or  tliat 
a  new  decree  be  made  ?  In  Perry  v.  Phetipi,  (17 
Ves.  173,)  Lord  Eldon  seems  to  doubt  whether  a 
bill  of  this  kind  is  open  to  plea  or  demurrer;  he 
says,  "If  it  is  competent  to  the  plaintiff,  not  filing  a 
a  bill  of  raview  together  with  a  bill  of  revivor  and 
supplnnent  in  order  to  have  the  relief  which  may  be 
(Stained  by  such  a  bill,  but  stating  that  he  will  not 
detwmine  whether  thore  Is  error  apparent  in  the  de- 
cree, contending  that  there  is,  but  in  case  it  ahall 
not  prove  so,  electing  in  his  prayer  to  make  it  a  mere 
bill  of  revivor,  or  supplement,  or  both;  the  conso- 
quence  is,  that  all  the  protection  against  a  bill  of 
revivor,  founded  on  error  apparent  in  the  decree,  is 
gone  by  the  effiect  of  that  alternative  prayer.  In  the 
case  of  newly-discovered  facts  the  leave  of  the 
Court  must  be  obtained,  which  gives  protection,  but 
this  difficulty  occurs  from  putting  the  case  in  the 
alternative,  that  the  defeqdant  can  neither  plead  nor 
demur,  he  must  be  brought  to  a  hearing,  and  may 
incur  all  the  vexation  of  a  suit,  whether  it  shall  turn 
out  to  be  a  bill  of  review  or  not."  The  modern 
doctrine  seems  to  be  that  a  bill  oontrary  to  the  course 
of  the  Courts  is  open  to  demurrer.  I  do  not  know, 
however,  whether  thero  be  any  such  oase;  I  can  only 
fiad  Story  Eq.  PI.  Seo.  638,  where,  speakiuj^  of  de- 
murrar  to  bills  not  original,  he  shs,  "  It  ia  also  a 
good  cause  of  demurrer  to  a  bill  of  either  sort  that 
it  is  not  brought  according  to  "  the  course  of  the 
courL"  At  all  events  although  on  this  defect  of 
parties  I  shall  allow  the  demurrer,  I  shall  give  the 
plaintiff  leave  to  amend  by  adding  parties. 

— 4 — 
ROLLS  COURT. 

Hamilton  Gealg  ahd  wipb  p.  Johm  Nooent 
and  others  ;  mlchael  molont,  fetitiombb, 
Edward  John  Ndgent,  besfondekt  ;  same 
pktitionkb  v.  same  ebspondeift. — /u^,  21. 

An  attorney  or  solicitor  ought  not  to  be  appointed  a 
receiver,  and  if  he  ehould  be  appointed  the  Court 
wiUf  upon  application  for  that  purpose,  direct 
him  to  be  removed  on  *Ao/  ground. 

When  tever^judgptents  are  vested  in  the  same  per- 
son, separate  petitions  Jbr  the  appointment  of  rff- 
ceitwrs  should  not  be  presented  on  Jbot  of  mcA 
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ju4giiunt — thmf  AoiUd  be  indmAd  in  om  pHi- 
tion. 

Any  tolicitor  who  nominatn  a  »olieitoT^»  cterk  or 
apprentice  to  the  ogke  of  rffcmtwr,  mtf  be  tua- 
pmded from  pracUeing  %n  this  court. 
If  a  toliettor,  tolicitor'a  derh^  or  apprenticet  ehop- 
ke^ier,  or  person  carrying  on  a  profeenom  or 
trade.,  is  nominated  or  appointed  receiver,  he  wUl 
be  removed,  and  the  person  having  the  carriage 
of  the  proceedings  will  have  to  pay  the  otwU  of 
the  t^pointment  of  a  nem  receiver. 
Mr.  Brewster,  Q.      and  Mr.  De  Mt^^pu,  on 
behalf  of  the  plaintiA  In  the  flnt  cause,  moved 
that  Henry  Joly.  the  receiver  in  Uili  caose  and 
matten,  be  removed  from  aafd  reeavenhip,  and 
that  the  said  receiver  do  proceed  fonthwlth  to  paw 
a  finni  account 

[The  facta  of  this  case  will  be  found  folly  set 
forth  in  the  Master  of  the  Rolls's  judgment.^ 

Mr.  ffvghes,Q.C.miMr.TuthiU,  for  theReceiver. 
'  Master  op  the  Rolls. — In  this  case  a  motion 
has  been  made  on  the  part  of  the  plaintiffii  in  the 
cause,  that  Henry  Joly,  of  76,  Hsrconrt-street,  the 
receiver  in  the  matters  and  cause,  should  be  removed, 
and  that  he  should  proceed  to  pass  a  Anal  account, 
and  that  the  balance,  if  any,  which  shall  appear  due 
on  fool  of  his  account,  shall  be  paid  to  Uie  plaintiffs 
in  part  discharge  of  the  interest  due  to  them.  The 
plaintiA  contend  that  Mr.  Joly  is  a  solidtor,  and 
should  onthat  account  be  removed;  and  it  is  insisted 
that  he  has  been  guilty  of  defaiilt  in  the  discharge 
of  his  duty.  As  to  any  particular  acts  of  dcMTaiut 
they  ihotud  have  been  spedfied  in  the  notice  of  mo- 
tion if  intended  to  be  relied  on,  but  there  Is  no  doobt 
that  the  arrear  due  on  the  property  over  which  the 
receiver  has  been  appointed  has  considerably  in- 
creased. The  counsel  who  moved  this  motion  were 
not  fully  instructed,  but  having  had  inquiries  made, 
and  having  called  for  the  documents,  the  following 
appear  to  be  the  facts  of  the  case:  In  Michaelmas 
Term,  1844,  a  judgment  was  obtained  at  the  suit  of 
John  Henry  Dunne  against  the  respondent,  Edward 
John  Nugent,  in  the  penal  sum  of  £823  lis.  By 
deed  of  assignment  of  the  1 7th  of  Dec  1844,  J.  H. 
Dunne  assigned  the  property  to  the  petidoner  Michael 
Molony.  In  Hilary  Term,  184^  Richard  Deane 
Keane  obtained  two  judgments  against  the  said  re- 

Sondent,  each  for  tlie  sum  of  £71  5b.  9d.  Mr.  R. 
.  Keane  is  a  solidtor.  How  two  judgmpnta  were 
obtained  for  what  appears  to  he  the  same  demand, 
does  aoi  appear.  By  deed  of  assienment  of  the4th 
of  January,  1845,  the  said  two  judgment  were  as- 
signed to  the  petitioner,  Mr.  Michael  Molony,  the 
deed  reciting  that  there  was  due  on  the  two  judg- 
ments £65  4s.  5d.  In  Trinity  Term,  lfl45,  Mr.  M. 
Mulony,  and  a  Mr.  M'Cullagh,  being  trustees  in  a 
nettleraent,  tlie  particulars  of  which  do  not  appear, 
obtained  a  judgment  for  £3,300  against  the  said  re- 
spondent. The  judgment  of  Michaelmas  Term, 
iB44,  and  the  two  judgments  of  Hilary,  1842,  being 
vested  in  Mr.  Michael  Molony.  and  the  judgment  of 
Trinity,  1845,  being  vested  in  Mr,  M.  Molony  and 
Mr.  M'Cullagh,  Mr.  M.  Molony  appears  to  have  em- 
ployed Mr.  George  Augustus  Labatt  as  hia  solicitor. 
Ttie judgment  of  18 14  was  vested  in  Mr.  M.  Molony 
for  Ids  own  benefit.  The  two  judgmentsofIB42  were 
vested  in  liim  as  trustee  for  his  solidtor,  Mr.  George 
Augustus  Labatt.  Thojudgment  of  1845  was  vested 


io  Mr.  Hichad  Molony  and  Mr.  MHTdfa^  utrv. 

tees  io  a  marriage  setaeinent,  the  trusts  of  wUdi  do 
not  appear.  The  petition  io  the  first  mattv  m 
presented  in  the  mooth  of  Fd»uary,  1846,  on  ^ 
half  of  Mr.  Micbad  Molony,  b;  Mr.  G.  A.  Ltbao, 
as  his  solidtor,  under  Sir  Midwel  O'Lo^len'i  ul 
for  the  appointment  of  a  recdver.  The  tSeet  of 
Mr.  Labatt  not  including  the  other  jodgncBtin  tW 
same  petitioD  was  to  accumulate  costs,  b  tbe  mouk 
of  May,  1846,  Master  Henn,  under  the  order  sfi^ 
ference  in  the  first  matter,  appointed  llr.  H.  Job 
to  l>e  receiver  over  certdn  leinds  ia  the  Cvuiji 
Westmeath,  tbe  profit  rent  of  whtdi  w  Mnej 
the  petition  to  be  £173  6s.  9d.  a-year.  OsibcM 
ofMardi,  1847,  Mr.  George  AogvstM  I^m,  y 
tiie  solicitor  for  Mr.  Bf.  Mmohj,  prsseaidaHiWi 
petitioD  under  the  saoM  act,  in  reqieetof  oMoTt^ 
two  ju^menta of  1842,  wfeich  wasv«sicduMt.li 
Molony,  when  the  former  petitioa  wttpwium, 
praying  that  Mr.  Joly,  tbe  recdver,  draold  beo- 
tended  to  the  seeond  matter,  sad  to  appoiot  Ua 
over  additional  lands,  the  profit  r«at  of  viueh  m 
£153  98.  a-year.  The  latter  petition  alleged  tl« 
as  to  this  judgment  Mr.  M.  Molony  wsi  truue  ibr 
his  said  solidtor,  Mr.  G.  A.  Labatt.  The  reccim 
was  accordingly  extended,  and  appointed  over  udi 
additional  lands  in  May,  1847.  Mr.  Labttiooiiu^ 
to  indude  the  second  judgment  which  wn  mud 
io  Mr.  Michael  Molony,  as  trustee  for  hioi,  Mm. 
ing  that,  I  presume,  for  a  future  petition.  Io  Tdmj 
Term,  1847,  Mr.  Labatt  presented  a  third  petition 
on  foot  of  the  judgment  of  Trinity  Tenn,  IS4&,iB 
the  name  of  Mr.  Michad  Molony;  aodHrrll'Cd- 
la^,  to  extend  the  recdver  already  sppoartat  mi 
to  appoint  him  over  additional  land  is  At  enaty 
of  Longford.  That  padtion  wta  dimiad  wiU 
costs,  OD  what  growid  I  am  onable  tosijr.  There 
ought  to  liave  been  bnt  one  petition  to  appoini  i 
recdver,  and  supponng  tiiat  the  Lord  CheaoriW* 
Secretary  should  have  objected  in  respect  of  lus 
fees  to  the  induding  all  the  judgments  in  <ne  peii. 
tion,  there  should  at  the  utmost  have  beeo  but  two 
petitions,  the  one  to  appoint  and  the  other  to  eitod 
the  receiver,  the  costs  of  the  fonner  heiagiixMii 
£26,  and  of  the  latter  about  £10 ;  but  bj  the  conne 
adopted  of  presenting  separate  petitiow,  aadied- 
ing  <m  each  occanon  to  have  tbe  reoeivwi4>poiiitai 
over  additional  lands,  the  three  petitions,  iTuor. 
der  bad  been  made  on  the  third  petitioo,  would  kn 
involved  costs  to  an  extent  wliidi,  aoeording  toihe 
ordinary  calculation,  would  havaamoantedtofnia 
£75to£80{  andtliwewasDoexoaRwhaieTcrftr 
not  indndinig  in  the  same  pefltion  tbsjodgBalin 
tbe  first  and  second  matters.  Tkn  costs  wcfedeibleil 
by  the  ooarse  adopted.  The  plalntifisiatheeuie, 
who  are  in  no  default,  and  who  aiemard^H^ 
in  a  legitimate  manner  to  recover  their  deand, 
obtained  an  order  to  extend  the  receiver  in /sir, 
1847.  What  the  rental  of  the  additional  ludi  mtr 
which  the  receiver  was  extended  in  tbe  am  1  du 
not  exacUy  know.  It  was  stated  by  ooonwltobe 
upwards  of  £500  a  year.  Tbe  arrear  oTioterert  due 
to  the  plaintiffs  on  foot  of  tbdr  demand  amountd 
in  January,  1846,  to  £681;  and  they  hive  mri- 
cdved  one  shilling  of  thdr  interest  since  tbe  etttm- 
sion  of  the  recdver.  The  facts  which  I  have  alreidy 
stated  do  not  direoUy  apply  to  the  qoflition  vhidi 
1  have  to  decide  j  but  1  have  adverted  to  ilieoi  lo 
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the  oppressive  use  made,  and  attempted  to  be 
,  of  Sir  H.  O'Ltwblen's  Act.  With  respect 
appointment  of  iit.  Henry  Joly  to  be  nioeiver, 
e  made  inquiry,  and  I  find  that  he  was  admit- 
1  attorney  of  the  Court  of  Exchequer  on  the 
of  May,  1844 }  an  attorney  of  the  Court  of 
d'i  Bench  in  Hilary  Term  1847 ;  a  solicitor 
I  Court  of  Chancery  in  July*  1847  ;  and  an 
ley  of  the  Cowt  of  Common  Pleas  in  May, 

When  the  order  of  reference  to  appoint  a 
'«r  was  made  in  1846|  in  the  first  matter,  Mr. 
p  Augostot  Labitt,  u  aolicitor  for  tbe  peti- 
>,  propMed  foot  names  the  Mastee  for  the 
Me  of  having  one  oi  them  Bpp<rfnted  receiver, 
foar  person  naned  wore  MareiM  TnthiU.  of 
itain  View  Cottage,  Sandnnoant,  Esq. ;  James 

of  North  Cumberiuio-street,  in  the  city 
in,  solicitor ;  Henry  Joly,  of  Haroourt- 
,  in  said  dty,  solicitor  t  and  Levis  Darcy,  of 
s-street,  in  said  city,  Esq.  Mr.  Labatt  has 
iced  a  letter  from  his  client,  the  petitioner, 
1  it  is  stated  was  received  in  May,  1 846,  recom- 
ing  Mr.  Henry  Joly  for  the  office  of  receiver, 
pfliitiooer  states  in  that  letter  that  Mr.  Henry 
was  receiver  in  the  cause  of  Jofy  v,  RvmUyj 
bicb  the  petitioner  was  tenant ;  and  he  says, 
him  and  mention  my  name."  Thus  of  the  four 
•ns  nominated  to  act  aa  recavers  over  lands 
ts  in  tbe  county  of  Westnseath,  two  wera  Dub- 
^tornej^  Mother  resided  at  Sandymonnt,  near 
lin,  and  the  fourth  in  Jervis-streel,  Dublin. 

>  tbe  two  esqiurei  are  I  am  not  aware,  pro- 
y  «oaie  of  tbe  same  class  of  esqniras  who  figure 
Nliittrf'reoavers  returned  to  Parliamait,  seve- 
if  whom  I  understand  turn  out  to  be  attorneys' 
ABndattoraeya*  apprentices.  I  cannot  find  tbe 
»  of  these  esquires  in  the  Directory.  Mr.  H. 
was  Dot  at  this  time  (1846)  a  solicitor  of  the 
t  of  Chancery,  but  ha  yrfa  an  attorney  of  the 
t  of  Exchequer,  and  Master  Henn  appointed 
Henry  Joly  to  be  receiver.  I  am  clearly  of 
>on  that  an  attorney  or  solicitor  ought  not  to  be 
>lated  to  the  office  of  receiver,  and  I  shall  upon 
ground  remove  him,  and  this  queaUon  can  be 
j  before  the  Lord  Chancellor  on  ^>peal.  I 
d  id;  opinion  upon  that  snlgeot  very  fully  in 
^  of  ReyruM$  V.  R^fnoldt,  to  long  ago  as 
ury.  1848.  It  appears  fkom  a  repmt  which 
pal^bed  of  th^  ease  that  I  ma^  amongst 

observations  something  to  tl»  Allowing  tf- 
"  The  gross  mismanagement  irfestates  under 
Coort  of  Chancery  was  a  matter  of  poblie 
*nety,  and  from  a  return  recently  pabmhed 
ould  appear  that  from  1841  to  1843  (and  the 
n  woold  probably  be  still  more  remarltable 
uried  down  to  1^7)  an  additional  arrear  of 
^iig  amuunUng  to  a  quarter  of  a  million  of 
■^y  had  arisen  from  the  bad  management  of 
by  receivers.  The  case  then  before  him  was 
which  called  for  the  animadversion  oS  the  court, 
the  mismanagement  had  arisen  from  the  person 

>  bad  the  carriage  of  tbe  jwooeedings  not  haviog 
it  to  be  his  duty  to  exercise  care  and  oonsidera- 
I  ID  nominating  a  ccHUpeteut  recover;  for  was  it 
^  "apposed  that  a  practising  attorney  or  bar- 
^  was  a  proper  person  to  aet  ai  recmver  ? 
» it,  be  wonld  ask,  extraordhiaty  when  audi  an 
iKNutneat  bad  been  mode  that  the  tenants  upon 


the  property  were  in  sach  a  state  of  combination 
against  the  payment  of  the  rent,  when  so  recently 
as  1843  they  were,  according  even  to  the  admission 
of  the  solicitor  for  the  receiver,  indnstrions  and 
peaceable  ?    He  did  not  apply  bis  observations  to 
a  solidtor  only,  but  to  practising  physicians,  bar- 
isters,  or  any  other  persons  who  from  the  occupa- 
tions of  their  time  by  professional  business  were  un- 
able to  attend  to  the  duties  of  tbe  office  of  receiver. 
Receiverships  under  tbe  court  bad  been  made  tbe 
subject  of  patronage.   In  many  cases  solicitors  en- 
tered into  a  contract  for  the  rale  of  receiverships, 
uid  stipulated  to  get  a  propration  of  ^he  poundage; 
and  in  one  case  ha  had  made  an  order  that  the  sum 
thus  improperly  received  should  be  lodged  in  court 
with  sU  per  cent,  interest   Persons  having  tbe  car- 
riage of  procedings  did  not  nominate  locsd  g«itle- 
men  who  wera  acquainted  with  the  property;  and 
if  a  gentleman  who  had  been  resident  in  the  neigh- 
bourhood had  been  appointed,  he  would  have  looked 
aiter  the  tenantry,  who  were  proved  to  have  been 
peaceable  and  industrioust  and  they  would  have 
paid  their  rents  instead  of  being  in  a  state  of  com- 
bination, owing  five  or  six  years'  arrears.    All  this 
had  been  the  resuU  of  appointing  a  practising  soli- 
citor as  recover  instead  of  a  country  gentleman ; 
but  owing  to  pursuing  a  different  course,  the  ma- 
nuement  of  property  under  the  Court  of  Chancery 
had  become  a  reproach  to  tbe  court."   After  giving 
judgment  at  great  length  upon  the  particular  facts 
of  raiA  case,  and  fixing  the  receiver,  with  a  large 
amount  of  arrears  lost  by  bis  default,  I  added,  that "  I 
hoped  Z  should  never  again  hear  of  a  practising 
solidtor,  medical  man,  Krister,  or  trader,  being 
appointed  areceiver.**  An  extract  from  thejndgment 
will  befmind  in  a  notetoMr.Kennedy'sdigestof  the 
evidence  taken  before  tbe  landlord  and  tenant  Com- 
missioners, vol.  S,  page  1034.    That  case  went  b(- 
fora  tbe  Lord  Chancellor  upon  appeal,  and  his 
lordship  was  therefore  well  aware  of  my  opinion. 
I  have  ft«quently  repeated  that  opinion  since.  The 
Lord  Chancellor  has  taken  no  step,  although  a  year 
and  a-balf  has  elapsed  since  that  judgment  to  re- 
medy this  abuse  ;  and  the  Masters  have  constantly 
appointed  solidtors  to  the  office  since  the  case  of 
ReyntMt  v.  JRfynoid*!  one  of  tbe  Masters  having 
expressed  his  entire  dissent  (in  a  case  which  came 
before  him.  In  which  he  appointed  a  solidtor  to  be 
receiver)  from  the  doctrine  laid  down  by  me  in 
that  case.   If  it  were  necessary  I  should  be  able 
to  show,  upon  the  plainest  grounds  of  public  policy, 
that,  unless  under  very  peculiar  circumstances, 
members  of  the  legal  profession  ought  not  to  be 
appointed  to  the  office  of  receiver.   It  is  not  ne- 
cessary, however,  now,  that  I  should  do  so,  the 
report  of  the  eminent  persons  who  were  members 
of  the  Receiver  Committee  being  clear  and  une- 
quivocal upon  the  point.   That  opinion,  (although 
opposed  to  the  I29th  general  order  of  the  Court  of 
Exchequer,  framed  when  the  present  Lord  Chan- 
cellor was  Lord  Chief  Baron,  and  the  view  ex- 
messed  by  Sir  W.  M'Mahon,  in  a  case  in  Hogan's 
Reports),  is  sustained  by  the  high  autliority  of  Sir 
Edward  Sugden.    Lord  Eldon's  observationa  in 
W^fnne  v.  iZrd  Nnoborough,  in  15  Vesey,  in  re- 
lation to  practising  barristers  and  members  of  par- 
liament, applies  much  more  strongly  to  solidtors. 
As  no  attention  has  been  hitherto  paid  to  what  I 
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have  itated,  other     the  Lord  Chancellor  or  by 
the  Masters  upon  this  subject,  or  by  the  solicitors 
of  the  Court  of  Chancery,  and  as  the  Masters  hare 
been  in  the  habit  of  appointing  solicitors,  sho]Aeep- 
ers,  attom^s  clerks,  apprentices,  and  otiier  unfit 
persons  to  ue  office  of  recdver  (imposed  on  I  have 
no  doubt  in  many  cases  1^  the  party  having  the 
carriage  of  the  proceedings) — it  may  be  right  that 
I  ahoidd  inform  the  solicitors  who  practioe  in  this 
ooortithat  if  any  soMtor,  solictor's         or  ap- 
prentice, shopkeeper,  or  other  person  carrying  oh 
any  profession  or  trade,  shall  be  in  future  nominated 
and  appointed  to  be  receiver,  I  shall,  upon  an  ap- 
plication for  that  purpose,  unless  some  strong  rea- 
son  to  the  contrary  is  shewn,  remove  suoh  receiver, 
and  make  the  plaintiff,  or  the  petitioner,  or  receiver, 
or  the  solicitor  having  the  carriage  of  the  proceed- 
ings, pay  the  costs  of  the  appointment  of  the  new 
receiver.    The  masters  ought  to  opoi  botHta  in 
their  offices,  in  which  queries  should  be  put,  which 
should  he  answered  by  every  soUoit<v  proposing  a 
reodver,  and  by  every  person  nominated  totheoffiea 
The  answers  to  ^cb  questions  should  be  inserted 
in  writing  in  such  bodes,  and  signed  by  those  par- 
ties ;  and  if  those  questions  were  properly  prepared, 
it  would  be  imposrible  that  the  class  of  unfit  per- 
sons who  have  been  appointed  under  the  denomi- 
nation of  esquires  and  gentlemen  could  in  future 
be  appointed.   The  Masters  ought,  in  my  opinion, 
to  submit  to  the  Lord  Chancellor,  under  the  pro- 
visions of  the  108th  general  order  of  the  court,  such 
suggestions  as  would  prevent  a  recurrence  of  the 
improper  appointments  which  have  hitherto  so  fre- 
quently taken  place.   Many  other  steps  should  he 
taken  which  it  is  not  necessary  upon  this  oocasion 
to  state.   I  was  informed  when  in  London,  that 
upon  inquiry  it  appeared  that  many  of  the  esquires 
and  gentlemen  in  the  list  of  receivers  returned  to 
Parliament  turned  out  to  be  attorneys*  derks  and 
apprentices.   A  system  of  the  grossest  fraud  and 
deception  lias,  I  bdiev^  been  practised  upon  the 
Hasten.  1  have  no  power  to  make  general  ordov, 
but  ordm  are  necessary  to  reform  the  diuraceful 
system,  which,  I  am  glad  to  say,  is  now  nilly  ex- 
posed.  Whether  the  Lord  Chancellor  should  or 
should  not  do  so,  I  am  unable  to  state  ;  but  I  shall 
in  this  court,  visit  any  future  attempt  to  nominate 
an  improper  person  to  be  recdver  with  the  utm(»t 
severity  ;  and  if  I  shall  find  an  attorney's  derk  or 
an  attorney's  apprentice,  again  nominated  to  the 
office,  I  shall  not  have  the  slightest  hesitation  in 
suspending  from  further  practice  in  this  court  the 
solidtor  who  adopts  such  a  course.    What  has  been 
the  result  of  appointing  an  attorney  to  be  receiver 
in  this  case  7    The  rental  is  statel  to  be  several 
hundreds  a  year ;  the  arrear  due  by  the  tenants  has 
greatly  increased;  not  a  shilling  has  been  paid  to 
the  creditors;  a  sum,  however,  of;£l87  Ids.  lOd. 
costs  has  been  paid  to  the  receiver  and  petitioner's 
solidtor,  and  £30  mare  ia  dalmed,  amounting  to 
£217  ISs.  lOd.;  and  thus  the  main  object  of  peti- 
tions undw  the  sheriffs'  act  has  been  otitained  in  thn 
case.   I  shall,  therefore,  order  that  Mr.  Joly  shall 
be  removed  as  receiver,  and  proceed  to  pass  a  final 
account — that  it  be  referred  to  the  Master  to  appoint, 
a  fit  and  proper  person  to  be  receiver  in  his  place 
and  that  the  plaintifib  shdl  have  the  carriage  of  this 
order.  I  do  not  fix  Mr.  Labatt  or  Mr.  ^ly  with 


the  costs,  as  the  Masters  have  thon^it  it  right  to 
appdat  attorneys  and  soUdtors  to  the  office,  bat 
tibey  must  abide  thdr  own  coets.    It  is  satisCularj 
to  me  that  I  am  in  no  way  responsible  for  theeior-  '' 
mous  evils  which  have  arisen  from  the  ayalen,  ^ 
opinion  expressed  in  January,  1846,  hering  ben  !' 
entirely  disregarded.       however,  in  fbture  a ni. 
dtor  or  attorney  dionld  be  ooodiMtad  to  the  «iei 
of  reodm  and  appointed,  I  shall  fix  the  per^iAs  ' 
nominate!  faim  with  ^  ooito  ef  apptrintiag  a  m 
reodrer.  ' 

MASTER  LITTON*S  OFFICE.  I 

MoLoHT  «.  NnasHT — SJA. 

Mastu  Lxttor. — It  is  my  dedre  lo  wntt 
some  errors  whidi  appeared  in  a  report  in  the  pab- 
lie  papers  of  what  I  stated  here  on  Wedaod^ 
lasL   Since  the  Master  of  the  Rolls'  jodgBMstb 
the  case  of  Molony  v.  At^vni,  the  qaesdoti  a*, 
tinnea  to  be  ddly  proposed  to  me,wbecber  if  icmb' 
patent,  and  reapectabl^  and  solvent  nun,  or  nu  of  I 
bndneai,  andentanding  the  dntiea  of  u  agnt,  nd  ' 
resident  upon,  or  dose  to,  the  Inndn  nuDsdiatte  j 
pleading,  and  whose  appointmoit  as  reodver  is  if  \ 
sired  by  the  parties,  shall  be  prqxioed  to  me  ftr  ! 
the  ofitoe  of  reodver,  I  will  refuse  to  encerlsn  Ae 
question  oi  his  nomination,  because  the  part;  pro- 
posed is  a  solidtor  ?   My  answ«  has  Imo  tint  1 
shall  not  refuse  to  entertdn  it,  notwitlutaBdiiig  the 
judgment  and  opinion  given  by  the  Masto-oftlie 
Rolls  in  that  case.    And  further,  that  if  I  tbaQ 
deem  him,  upon  a  consideration  of  the  dreomMu- 
ces  of  tiie  estate  and  his  qualificationa,  the  best  man, 
I  will  appdnt  him.   1  am  bound,  in  the  fint  pltep, 
to  follow  the  law  as  I  find  it ;  and,  is  the  neit 
place,  in  the  important  duties  with  wirich  I  im 
entrusted,  and  which  I  am  bound  to  perfonn  totfae 
suitors  and  the  pnUie^  I  must  ffdlow  mj  owo  opi. 
nion,  if  it  be  not  opposed  to,  or  nt  misBce  witli 
the  law.  The  oourse  whidi  I  tisma  annoaaee  it  ii 
my  intention  to  pnrsn^  is  sustained  1^  the  law,  sad 
the  nniform  praetiee  of  more  than  Inlf  a  eeotaiy, 
both  in  England  and  in  Irdand — bytheCoartof  u- 
chequer — presided  over  by  four  learned  and  ciqieri- 
enced  men,  its  baronH — by  the  uniform  practioe  of 
the  four  Masters  in  Chancery,  and  of  the  Chief  R»> 
membrancer  of  the  Exchequer ;  and,  above  aS,  bj 
the  opinion  of  the  head  of  the  court,  tiie  present 
Lord  Chancellor,  who,  in  the  case  of  Lt^iutf. 
Stephen$on,  to  which  I  shall  again  advert,  hsi  de- 
dded  the  very  point.  If  the  Lo^  Chancellor  ^kmiM 
ever  be  fonnd  to  agree  with  the  Master  of  the 
Rolls,  and  should,  by  his  decision,  alter  the  kw 
as  it  has  uniformly  prevailed  in  his  court  die 
suitors  and  the  public  may  be  assured,  that  the 
Masters  will  follow,  in  spirit  umI  in  letto',  what- 
erer  deddon  shall  be  so  pronounced.    If  he  AmU 
pronounce  a  general  order  on  the  snlgeet,  at  tag* 
gested     the  Master  of  the  RoUs  in  his  judgneat 
(but  which  fbr  the  sake  of  the  sdtm  and  the 
Uc  I  anxiously  hope  Iw  never  nuy),  be  may  (w  as- 
sured that  he  will  find  that  the  Masters  of  theoourt 
will  yield  implicit  deference  to  the  order  of  the 
head  of  the  court,  whatever  their  own  opinioas  ouj 
he.   If  an  act  of  parliament  should  pass,  by  arhidi 
solidtors  shall  be  prononnoed  iacapabte  to  act  si 
recdven^  nodi  as  we  sboold  deplore  an  wartiamt 
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vert  iiyariooa  to  the  interetts  of  the  public^  we 
sfaoultC  of  ooane,  carry  it  into  full  effect   But,  on 
keiiaif  of  the  raitors  and  the  pnblit^  we  faave  a 
rifht  to  require  that  the  law  of  tiie  land  shall  be 
by  ict  of  parliftmeDtf  or  by  the  head  of  the 
court,  before  we  ahall  be  called  upon  to  act— ai 
upon  ao  altered  law— espeeiaUy  where  we  ere  of 
opioion  thai  such  alteraticm  would  prove  greatly 
detrioieabii  to  the  public  interests.   In  giving  my 
feaioDi  for  ooosidering  that  the  opinion  of  the 
Matter  of  the  Rolls — "  that  solicitors  should  never, 
or  should,  only  under  special  circumstances,  be 
^rers,"— i>  erroneous,  and  that  it  cannot,  con- 
siiteotly  with  the  interests  of  the  suitors,  be  fol- 
lowed, I  premise  that  I  have^  in  my  iq>pointments 
u[r««iver8,  always  required,  as  essentials,  reudence 
upoDornear  to  the  landii,  personal  character,  habits 
of  iMuiDeu,  solvency,  and  a  Icnowledge  of  the  duties 
oftoageot,  having  reference  as  well  to  the  interests 
of  the  tenant,  as  to  the  interests  of  the  landlord. 
Id  sll  tliese  qualifications,  I  find,  as  a  general  pro- 
pogitioii,  the  local  reudeot  atdioUor  in&iitely  aiMM- 
rior  to  the  country  gentleman  i  and  yet,  the  cloaa 
of  «oantry  gentlemen  would  appear  to  be  the  only 
cliM  left  to  us,  If  the  Master  of  the  Rolls' judg- 
nieot  be  rightly  reported,  from  which  we  could 
iu  future  select  a  reoaver.   A  solidtor  has  some 
knovtedge  of  the  law  of  laudlord  and  tenant,  and 
hence  he  av.oida  the  perpetual  irregularities  end 
illegalities  into  which,  in  dealing  with  the  tenantry, 
a  country  gentleman  so  often  falb.   A  solicitor 
kiiovaibe  peculiar  rules  of  the  court,  as  to  the 
dexliog  vith  tenants  of  the  court,  the  limited  powers 
of  diitreu,  the  favour  shown  to  good  tenants  in 
the  jetting  of  leads,  the  form  of  affirmance  by  the 
receiver  of  the  justice  and  fairness  of  the  proposals 
for  tbe  taking  of  lands,  which  are  brought  before 
the  Master  for  his  approval,  and  he  is  acqnointed 
with  tiie  many  other  protectionB  to  both  landlord 
and  tea  act,  whicli,  by  the  rulea  of  the  court,  are 
thrown  around  the  suiton*  as  well  as  around  the 
leoants  ^  the  court*   A  country  guitleman  re- 
ceiver knows  not  any  of  them,  benoe  continued  de- 
lay, expense,  and  trouble.   He  is  wholly  ignorant 
of  all  tbe  points  which  arise  between  landlord  and 
teuaot  (and  they  are  many)  in  relation  to  the  poor 
laws.  He  pays  away  money  (as,  for  instance,  in- 
terest on  charges  and  maintenances)  which  be 
ought  not  to  pay  without  an  order ;  and  he  re- 
quires an  order  for  tbe  payment  of  head  rent  and 
litJie  rent  charges,  which  he  is  bound  to  pay 
without  an  order.    He  does  nothing  without  re- 
ference to  his  solicitor,  and  hia  solicitor  becomes 
ibe  receiver,  without  the  responsibility  of  the 
office.   Hence  heavy  demands  for  coets  made,  be- 
aiuse  the  solicitor  has  been  employed  by  tbe  re- 
viver, but  which  would  not,  and  could  not  be 
Dade  if  the  receiver  were  a  at^tor.   In  tbe  pass- 
Dg  of  accounts  the  cc»itrast  is  still  more  apparent, 
kod  it  is  all  in  fovour  of  the  solicitor  receiver, 
i^arious  rules  as  to  aooonnta  have  been  of  late  years 
oade  by  the  Masters,  and  confirmed  by  the  Lord 
Chancellor.    When  these  rules  are  attended  to,  the 
ccount  presents  upon  the  fa<»     it  arithmetical 
.emonstratton  of  its  accuracy  which  cannot  err. 
Vheu  they  are  neglected  all  is  confusion,  and  the 
uitor  is  aulyect  to  the  effects  both  of  mistake  and 
f  fraud.   I  advert  especially  to  the  reconcUemeot 


rule,  now  the  law  of  the  comrt,  and  to  other  prw> 
tical  rulea  regulating  the  form  of  accounts,  the 
value  of  whidi,  to  tu  suitors  and  to  the  public^ 
none  can  appredate  save  those  who  are  conversant 
with  the  d^ls  i  and  no  man  filling  a  judteial  office 
in  the  Court  of  Cheocery  can  be  oo^  save  tbe  Masters 
in  Chancery,  before  whom  these  details  pass  daily 
and  hourly,  and  whoae  duty  it  is  to  require  that 
these  rules  shall  be  accurately  abided  by.  The  ac- 
coimts  brought  before  the  Masters  by  the  receivers, 
who  are  solicitors,  are,  in  moet  cases,  excellent* 
Perfectly  acquainted  with  these  rules,  they,  gener- 
ally q>eaking,  accurately  follow  them.  They  lodge 
thfflr  aooounts  within  the  periods  prescribed  by  the 
rales  of  the  court,  saving  the  expense  of  ezteiming 
the  time  for  passing  the  aocowU,  and  all  the  mis* 
chiefs  attendant  upon  delays— whereas,  the  accounts 
sent  up  by  country  gentlemen  receivers  are^  gen- 
erally apraking,  tissues  of  errors,  and  have  in  a 
very  great  number  of  instances  to  be  sent  back  to 
thrai  for  correction  and  amendments— benee  ex- 
tenuons  of  time  for  passing  the  accnonti^  and  its 
attendant  costs  become  necessary—  balances  remain 
in  the  hands  of  tbe  receiver — ^failive  in  his  eiroiun* 
stanoos  neocssUy  to  require  payment  tnm  his 
sureties,  and  all  tbe  evils  which  attend  the  admlnis* 
tratioo  of  an  estate  by  an  inefficient  ofiicer.  I  re- 
peat it,  and  aver  it  upon  the  experience  of  nearly 
aeven  years  as  a  Master  in  Chancery,  and  of  thirty 
years  of  Bar  practice,  confined  for  many  years 
almost  exclusively  to  practice  in  the  Courts  of 
Equity,  that  a  resident  solicitor,  possessing  ade- 
quate qualifications  in  other  respects,  is  the  best 
agent  mid  recover.  And,  I  will  add,  (a  fact  which 
every  practical  man  knows),  that  in  many  counties 
of  Ireland  at  present  we  cannot  obtain  any  others 
than  solicitors  who  would  be  at  all  qualified  to  act 
as  receivers.  So  that,  in  this  point  of  view  also, 
the  rule  proposed  by  Uie  Master  of  the  Aolhs  if 
adopted,  would  prove  quite  destructiveto  the  suitors 
of  the  court.  The  opinions  of  the  Master  aS  tbe 
Rolls,  I  would  say,  have  been  adopted  tnm  three 
or  four  extreme  oases  (and  none  but  extreme  cases 
appear  in  lua  court)  which  have  been  Iwougbt  befwe 
him — cases  which  have  presented  very  large  arrears 
of  rent  uncollected ;  but  it  is  to  be  remembered, 
that  these  cases  have  occurred  within  the  last  three 
years,  the  most  disastrous  to  the  agricultural  intn^ 
ests  of  Ireland,  which  have  occurred  within  the 
memory  of  the  present  genwation,  and  a  period 
exactly  coeval  with  the  period  of  the  exercise  of 
his  judicial  functions.  As  to  the  suggestion  that  a 
solicitor  can  create  costs  for  himself,  by  reason  of 
his  office  as  receiver,  no  pracUcal  man  can,  for  one 
moment,  entertain  such  a  question.  No  proceeding 
can  be  adopted  by  a  receiver  without  the  order 
of  the  Master,  made  in  the  presence  of,  or  npcm 
notice  to,  all  parties.  No  costs  of  any  other  pro- 
ceedings can  be,  by  the  law  of  ike  court,  allowed. 
X  have  thus,  I  think,  ^wn  that  the  opinion  of  the 
Master  of  the  Rolls,  thiU  in  no  ease  (save  on  spe- 
cial grounds)  shall  a  solicitor  be  appointed  a  Re- 
ceiver, is  not  a  well-fotuded  opinion ;  and  I  am 
now  to  state  that  It  is  opposed  to  tbe  opinion  of  the 
Court  of  Exchequer,  and  of  tbe  Chief  Remem- 
brancer—to tbe  opinion  of  the  four  masters  of  the 
Court  of  Chancery — and,  above  all,  to  tbe  opinimi 
of  the  Lord  Chancellor,  the  head  of  the  court,  whtwe 
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opinion  hu  been  expraiied  bjr  ft  d^bente  decUon 
upon  the  aa^jeet.  The  law  of  the  Court  of  Chanoerf 
in  tUs  respect  has  nevw  been  doubted.  Sir  Wil- 
liam M*Hahoo,  a  very  experieooed  and  pabiBtakins 
judge  (as  stated  by  the  Master  of  the  Rolls  bimse^ 
In  his  judgment)  deeided  the  point — Mr.  Smith,  io 
his  book  on  recavers,  lays  it  down  as  the  law  of 
the  court — all  the  Masters  of  the  Court  of  Chancery 
have  acted  upon  it,  uniformly,  as  long  as  any  living 
man  can  remember.  Sir  Edward  Sugden's  general 
orders,  in  excluding  solicitors'  clerks  only,  virtually 
established  that  solicitors  are  eligible.  The  general 
orders  of  the  Court  of  Exchequer,  in  excluding  soli- 
dtors*  clerks  and  solicitors  concerned  in  the  cause, 
virtually  established  that  solicitors  generally  are 
eligibly  and  the  four  Barons  of  the  Exchequer  and 
the  Chief  Remembrancer  have  given  this  construc- 
tion to  th^r  rule,  and  act  opmi  it  The  Master  of 
the  Rolls  is  right  in  saying,  that  Sir  Edward  Sog- 
den,  at  one  time,  entortained  the  opinion  that  it 
would  be  better  not  to  appoint  a  aolidtor  or  attor- 
ney receiver.  Wliether  he  sHll  entertains  that 
opinion  I  have  not  any  means  <]f  knowing.  But 
this  I  do  know,  that  whatever  his  individual  opinion 
was  when  he  was  Lord  Chancellor  of  Ireland,  he 
acted  not  according  to  that  opinion,  but  according 
to  the  law  and  practice  of  the  court.  That  he  did 
so  is  established,  not  only  by  the  general  order  I 
have  adverted  to,  but  in  the  case  of  Pepper  r.  J^or- 
tor,  in  which  case  I  appointed  Mr.  M*Crmght,  at- 
torney-at-law  (so  describing  him)  receiver.  Sir 
Edward  Sugden  who  perusM  my  report,  commu- 
nicated with  me  upon  this  very  subject,  and  having 
heard  my  reasons,  and  been  assured  of  the  law  and 
practice  of  the  court,  he  deliberately  confirmed  my 
report,  and  Mr.  M'Crmght  is  sUll  acting  as  receiver. 
Will  Uie  Master  of  the  Rolls  remove  him.  and  make 
the  solicitor  who  nominated  him  pay  oosts?  I  trow 
he  will  not  In  thisstatei^thelawiuidpnclioe  about 
two  years  rince,  there  came  to  be  discussed,  in  the 
Rolls  Court,  the  case  of  AynoUi  t.  AryMoMr. 
In  that  case^  the  Master  of  the  Rolls  expressed  his 
opinion  as  strongly  as  he  has  done  in  the  case  of 
Molony  v.  Nugent.  The  Masters  did  not,  as  sug- 
gested by  the  Master  of  the  Rolls,  disregard  his 
opinion ;  but  having  considered  it,  the  Masters 
arrived  at  the  conclusion  that  it  was  not  a  sound 
opinion,  or  one  which  could  be  acted  upon  consist- 
ently with  the  law  of  the  court,  or  the  rights  of  the 
suitors,  or  the  interests  of  the  public,  aod  they  de* 
dined  to  act  upon  it  In  this  state  of  things,  the 
case  of  Layton  v,  Steventon,  about  a  year  nnoe, 
came  before  me  upon  an  order  of  reference  for  the 
appcuntment  of  a  receiver.  It  was  a  case  of  great 
magnitude  in  point  of  proper^,  and  there  were 
proposed  two  candidates  for  the  receivership — one 
a  solidtor,  Mr.  Bruce,  of  Belfiist;  the  other  gentle- 
man not  a  solicitor.  Able  counsel  were  heard  by 
me  on  both  rides.  The  case  of  Reynolda  v.  Rey- 
notdi  was  relied  upon  as  establishing  the  Master  of 
the  Roll's  opinion  ;  and  it  was  fairly  stated  that,  if 
I  should  appoint  Mr.  Bruce,  there  would  be  an  ap- 
peal from  my  decision.  I  did,  notwithstanding,  ap- 
point Mr.  Bruce;  and  that  there  might  be  no  mis- 
take as  to  my  intentions,  I  styled  him  in  my  report, 
"  Attorney  at-Law  ;  "  and  requested  of  Uie  able 
coonsel  who  attended  before  dk^  to  state  in  oourte- 


ouB,  but  decided  terms,  to  the  Msstsr  of  the  RoUi 
in  open  oonrt  (which  was  done),  that  I  oould  not  foi. 
low  his  opinion,  as  dedared  In  the  ease  of  i^uj^ 
V.  Reynoldst  but  mast  continue  to  appoiot  wlidion 
reoeivera  In  all  eases  where  t  considered  tw 
ander  the  dronmstancn  of  the  estate,  Uk  beit  nn! 
The  appeal  came  on  to  be  h«ud  in  tlie  Rolh 
Coort  The  discussion  of  it  occapied  almoit  u 
entire  day.  The  Master  of  the  RoUs,  ^ieUiog  ut 
the  force  and  power  of  the  law,  surreodered  Im 
opinion,  and  confirmed  my  r^rt  Tliercvnu 
appeal  to  the  Lord  Chancellor ;  he  confiniied  n* 
report  so  far  forth  as  the  prindple  of  i)ipoiiiim» 
solidtors  receivers  was  involved,  and  thx^  ttie 
report  was  sent  back  to  me  fcnr  the  moncDt,  ilni  I 
might  reconrider  a  question  as  to  the  uwtii&ii 
wiUi  Mr.  Bruce  of  other  persons  ss  adraeninn. 
ference  to  a  certain  queation  toacbmg  the  miati. 
ery  of  a  mill,  yet  <m  the  return  of  my  Kcoodnpm, 
Mr.  Broceb  solidtor,  was  confiimed  in  Ini  ofice  s 
reeeiver,  and  holds  it  stilL  Will  the  Hsiter  of  tht 
Rolls  remove  him,  and  make  the  soBchor  «)» 
ntmdnated  hfm  pay  eotts?  I  trow  be  iriO  k 
This  case,  in  the  view  of  the  profMon,  eMabGibcd 
the  law  of  the  cottrtt  if  it  had  ever  beni  doubiaL 
In  point  of  fact,  it  did — ^not  by  men  opiDion,  H 
by  the  concurrent  decirions  of  the  Muter  in  tbt 
cause,  the  Master  of  the  Rolls,  and  tbs  LordOb). 
cellor,  in  a  very  contested  esse,  deroid  of  Uf 
peculiar  drcumstances — establish  that  a  nlidiir, 
if  otherwise  eligible,  and  where  then  were  rinl 
candidates,  is  not  ineligible  because  beiias^tor. 
I  do  not  understand  how  it  is  that  the  Utter  of 
the  Rolls  can  free  his  judgment  from  the  force  of 
this  dedsion,  to  which  he  waa  a  par^,  iffiniio^ 
and  following  as  it  does  the  settled  li*  of  tbe 
court.  He  may  make  orders^  setting  aride  Ac  ip> 
pointment  by  ue  Maslert  of  snch  reoann(«lMk 
appointmoiU  they  must  eoatinoe  to  mske);  ball 
must  say  that  it  appears  to  me  perfeetljr  den, 
less  the  law  of  the  land  ehall  be  altcni  tbt  ■)! 
such  orders  must  be  reversed.  I  eondvde  i^  ob. 
swvations  by  reading  what  Master  Hmn  bti  pat 
into  my  hands,  in  writing,  that  what  be  jnhUj 
stated  two  or  three  days  since  in  bis  court  may  doI 
be  misunderstood.  He  has  deshed  that  1  ifaould 
read  itpublidy.  WhatevercomesfrontbitleanKd 
fundionary  and  most  just  judge,  has  e?er  bea 
recdved  by  his  brother  Masters  ss  it  has  beeo  vitk 
the  public,  with  that  attention,  defereece  and  k- 
spect  which  liis  learning,  his  experience,  hii  hm 
of  justice,  his  caution  io  dealing  with  tbe  righb 
others,  and  his  strict  adherence  to  tbe  lav  aud 
practice  of  the  court,  so  justly  entitle  bin  ta  flii 
words  are  these:— 


totos  nodnr, 


"  If  UiB  bMd  ot  our  court  wm  to 
prindpto,  tbat  lo  oo  gmo  ooabt  ■ 
mvtauboun" 
ontarofUM 

itibuuinUu  ,   

B«Mi9oite  orttooouKpcoblbWiwmcbra  appiM^ 
tbtflnvfcrjoaM  In  which.  tqrUMlM  ortheeaiirt,tbeMlKllM''>^ 
per  pertcm  to  be  ■  reoelver  b  ovmnKtad  to  laj  diKRtiRi,  I  w  m 
enUtlttl,  but  bound  lo  cxrcIh  that  dbcntkm  u  iIm  bnt  oti?  on^ 
mmtiWlUiout  refrwoceto  the  optnlon  of  Kiy  IniWdud, hwniliMaK 
iudceoTiht  Apellate  JurlidkAkM  todnl  wttti  ttacotrtof  MtkdiaM 
ptU*  liKlpneni,  aod  Umi  1  ftould  be  fuUty  of  adfftKeticn  dmii^,)\ 
InuwhaceM,!  wnetofteldup  my  optatai  ta d*TP« H tw "f «I 
MlMT  PVWD,  uDltM  1  kuewtheoiHniaaortbM  odMrpmiohk^ 
andeobdudn.  HokUn  tluttabeny  oi«Glon,bcU  f^M>ne|.^ 
mttorb  MitUM  Ics  wdl  would  met  tamtOf  mt  <UmWIi  tl  1* 
not  glwUu  tbebcndtt  oTlt," 
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COURT  OF  CHANCERY. 

HcTCOlIfS  e.  O'SULUT AN.— February  3rd; 
May  bAt  aeUh  «Md  Jmfy  '22nd. 

SSBolvto  i^LimUathng — Libertif  to  prove. 

A  jutfgnunt  creditor  revived  agaimt  the  heir,  but 
not  agttintt  the  executor  of  the  eonueor.  After 
an  allocation  order  in  a  suit  for  the  administra- 
tion ef  the  conusor's  estate,  the  judgment  cre- 
ditor tdttained  leave  to  come  in  ajtd  prove,  by 
a  motiout  on  notice  to  aft  parties.  The  fund  in 
court  mas  produced  from  the  sale  of  pertonaUy 
of  the  testator.  Held  thiU  the  Master  was  pre- 
cbufed  Jrutn  going  mto  the  gvs^ion  uAeAer 
the  Judgment  was  barred  as  against  the  executor, 
ana  fhat  the  proper  time  for  raising  the  question 
of  the  statute  is  on  the  application  for  leave  to 
coma  in  and  prove. 

The  ImU  in  Uiivcauw  had  bera  filed  fin-  an  account 
of  the  r«al  and  persomil  eatate  of  Morty  O'SuUivan, 
ibfl  elder,  deceased.  A  daoMe  to  account  was 
obtained  in  1834.  The  maatAr  niade  hia  nfwrt 
and  e  Sonl  decree  for  ■  aaW  was  made  the  96th 
JuLt  1836.  Under  tbia  decree,  certain  cfaauela 
real  wen  aold,  IVom  wbicfa  the  fund  in  court  waa 
produoed.  By  an  order  of  the  4th  day  of  December, 

1845,  it  was  referred  to  the  Master  to  allocate  this 
fund.  In  Hichaelmoi  term  1810,  Daniel  Callaghan, 
the  elder,  obtained  two  judgments  each  for  the  sum 
of  £533  8a.  4dn  Irish,  against  Morty  O'Sullivan,  the 
eldw.   On  the  15th  of  October,  1444,  two  writs  of 
set*  jUt  WWB  issued  00  these  judgments  by  Daniel 
Calhighan,the  axecuiorof  Daniel  Callagban,  against 
Jvba  O'Sullivan,  the  heir  at  law,  and  against  t  lie  terre 
teaaotsftf  Morty  O'Sullivan,  the  elder,  on  which  after 
deftfoce  taken,  revivors  were  obtained,  but  do  sci.fa. 
was  iaaaed,  nor  revivor  obtained  against  Morty  O'* 
Sallivan'a  executor.  Under  0*Suinvan'a  will,  John 
O'Sullivan  was  lenent  for  life  ef  Morty  0*Su11ivan's 
personal  property.  By  a  moUon  on  noUee  to  all  par- 
ries in  the  cause,  inoluding  the  execntor  of  Morty 
O'Sullivan,  the  elder,  Daniel  Callaghan  obtained  an 
order  of  the  5th  March,  1 846,  *'  That  he  be  at  liberty 
(at  his  own  expense)  to  go  before  the  Master  in  the 
caoM^  uud  file  a  charge  on  foot  of  ttie  two  judg- 
aomta,  and  at  bis  own  expense,  obtain  a  report  as 
to  whether  there  be  any,  and  what  sum  due  on  foot 
of  the  said  judgments ;  and  if  the  Master  shall  find 
that  there  is  any  sum  due  on  foot  of  the  iudgmeuts, 
tlten,  that  the  Master,  in  proceeding  under  the  said 
order  of  the  4tli  Decnnbw,  1845,  do  have  regard 
thereto^  and  report  the  priority  of  such  demands 
wh«u  proved,  and  include  the  same  in  the  alloca* 
tiim  report,  to  be  made  under  the  said  order." 

DaiUel  Cnlla^an  duly  Wed  hia  charge  under 
thia  order,  to  which  John  O'Sullivan  filed  his  dis- 
cburge,  inristing  that  the  judgments  were  barred 
against  the  personal  representative,  by  the  statute 
of  limitations ;  and  that,  therefore,  they  could  not 
be  |Hwved  against  the  fund  in  court,  which  was  m* 
tirely  the  produce  of  persoualty. 

The  Master,  by  his  report  under  the  order  of 

1846,  filed  the  i9tl)of  June,  1847,  found  that  there 
was  due  on  foot  of  the  said  judgments,  for  principal 
Mud.'  iatersat*  the  sum  of  £964  l&s.  dd.,  sterling, 
beiiig  the  fall  amount  of  tbe.  penalty.    This  report 


was  subsequently,  by  a  motion  at  the  Rolls,  varied 
by  redudng  the  amount  reported  due  ;  a  portion  of 
the  interest  bung  held  to  be  barred  by  the  statute. 

By  the  allocation  report  of  Jun?,  1848,  the 
Master,  amongst  other  things  found,  **  Having 
regard  to  the  said  order  of  the  5tb  day  of  March, 

1846,  I  find  that  there  is  doe  to  the  said  Daniel 
Calli^an,  on  foM  of  the  said  two  judgments,  in  the 
said  last  mentioned  ord«-  referred  to,  for  prindpali 
interest,  and  costs,  the  sum  of  £835  1  Is.  0^., 
sterling,  but  that  tlie  said  sum  so  due  to  the  said 
Daniel  Callaghan,  is  not  payable  out  of  the  funds 
now  to  be  allocated,  inasmuch  as  the  said  funds  are 
the  prodnce  of  the  personal  estate  of  Morty  O'Sut* 
livan,  and  the  said  judgment  was  never  revived 
against  the  personal  representative  of  the  said  Morty 
O'Sullivan."  Daniel  CHtlaghan  moved  to  vary  this 
report,  contending  that  under  the  order  of  1846,  the 
Master  was  bound  to  find  the  sum  reported  due  a 
chaf^  upon  the  fund.  Upon  DHiiiel  Callaghan's 
objection  the  Master  of  tlie  Rolls,  on  the  23rd  of 
December,  1848,  made  the  following  order It 
.ippearing  to  tbe  court  upon  the  said  Daniel  Calla- 
ghan's  motion  that  by  tbe  report  of  tbe  19th  of  June, 

1847,  the  Master  thereby  rqwrted  that  there  was 
due  on  foot  of  the  judgments  vested  in  the  said  D. 
Callaghan  the  sum  of  £984  15s.  5d.,  and  fur  costs, 
the  farther  sum  in  the  said  re|)ort  mentioned ;  and 
it  appearing  on  the  face  of  the  said  report  that  a 
summons  was  served  on  Ellen  O'Sullivan,  the  per- 
sonal representative  of  Morty  O'Sullivan,  the  elder, 
the  conusor  of  the  said  judgments  who  did  nut  np- 
pear  or  contest  the  rights  of  the  said  D.  Callaghnn ; 
and  it  further  ap)}eanug  that  by  the  discharge  of  J. 
O'Sullivan,  the  heir  at  law  of  the  said  M.  O'Sulli- 
van, it  was  insisted  that  tlie  said  judgments  were 
barred  as  against  tbe  personal  estate  of  the  said  M. 
O'Sullivan  by  the  statute  of  limitations;  and  it  ap- 
pearing further  that  two  objections  were  token  to 
the  said  report  of  the  19th  of  June,  1847,  one  trf 
which  was  allowed,  but  which  in  no  way  afibcted 
the  atdd  question,  as  to  whether  the  said  judgments 
were  barred  by  tbe  statute  of  limitations  as  against 
the  personal  estate  of  Morty  O'Sullivan,  the  elder, 
deceased,  the  conusor  of  the  said  judgments.  And 
whereas  the  Master,  by  his  report  of  the  dOth  of 
June,  1848,  has  found  that,  there  was  due  to  the  said 
Daniel  Callaghan  on  foot  of  the  said  two  judgmentb 
the  sum  of  £635  1  Is.  but  that  the  said  sum 
was  not  payable  out  of  the  funds  tlien  to  be  allocated 
by  the  said  Master,  inasmuch  as  the  said  funds  are 
all  the  produce  of  Uie  personal  estate  of  Morty 
O'Sullivan,  and  the  said  judgment  was  never  revived 
against  his  personal  representative-  And  whereas 
counsel  few  tbe  said  Daniel  Callaghan  in  support  of 
tbe  objections  now  before  the  court  to  that  finding 
insists  that  the  Master  is  concluded  by  his  former 
report  of  the  19th  of  June,  1817,  made  after  a  sum- 
mons was  served  on  the  personal  representative  of 
the  said  M.  O'Sullivan,  the  elder,  and  that  although 
no  evidence  was  laid  before  tiie  Master  under  ttie 
order  of  reference  upon  whichtlie  report  ofthe  i9U( 
of  June,  1847,  was  mude,  or  under  the  order  upon 
which  the  present  report  of  tiie  30th  day  of  June, 
184H,  was  made  to  talce  the  case  out  of  ibe  statute 
of  limitations  t  as  to  the  said  personal  estate  of*  the 
suid  Morty  O'Sullivan,  tlie  elder,  tlue  Master  could 
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nrit  coniider  such  qaeition  being  so  concluded  by  hk 
former  report    the  I9th  of  Jane,  1847;  anditfur* 
ther  appearing  to  the  court,  after  commimicaUon 
with  the  aiud  Master,  that  he  did  not  Intend  to  de- 
cide by  the  said  Inst-inentioDed  report  any  qnestioD 
that  the  personal  estate  was  liable  to  the  said  two 
judgmenta*  no  evidence  having  been  laid  before  him 
to  take  the  case  out  of  the  statute  of  limitations  «S 
to  the  above  personal  estate.    It  is  ordered  by  the 
Right  Honournble  the  Master  of  the  Rolls  that  the 
Master  in  this  cause  be  and  he  is  hereby  at  liberty 
to  re-consider  his  report  of  the  19th  of  June,  1847, 
and  to  amend  the  same,  and  to  find,  if  he  shall  so 
think  fit,  88  he  has  found  by  his  last  report  of  the 
80th  day  of  June,  1848,  thnt  the  said  two  judg* 
menls  are  barred  by  the  stntute  of  iiniitations  as  to 
the  said  personal  estate.    And  it  is  further  ordered 
that  the  said  Daniel  Callaghnn  be  and  he  is  hereby 
at  liberty,  if  he  shall  so  tliink  fit,  to  go  into  evi- 
dence,  or  prove  any  matter  which  took  place  within 
thtf  last  twenty  years,  prior  to  the  said  Daniel  CaU 
Iftghan  filing  his  eharge  under  the  order  of  reference 
of  the  5tb  of  March,  1 846,  or  any  other  matter  which 
the  said  Daniel  Callaghnn  shall  be  advised,  to  take 
the  case  out  of  the  statute  of  limitations  as  to  the 
•aid  person»l  estate,  such  evidence  to  be  concluded 
within  such  time  as  the  said  Master  shall  direct.  And 
it  is  further  ordered  that  the  said  Daniel  Callagban 
be  and  he  is  hereby  at  liberty  to  take  such  objection 
or  objections  to  the  said  report  of  the  19th  of  June, 
1847,  after  the  Master  shall  have  amended  the  same 
as  he  shall  be  advised."    Daniel  Callaghan  now 
■jipeaUd  from  the  Master  of  the  Rolls'  order,  and 
moved  to  vary  the  Masters'  allocation  report. 

Mr,  Oiriatiant  Q.      for  (yCsllaghan  Sen- 

nttt  V.  Bernard,  (10  T.  E.  R.  564)  i  (yiCMy  v. 
Bodkin,  (2  I.  £.  R.  S6I  t  3  1.  E.  R.  890) ;  Bar- 
rington  v.  Evmu^  (1  Y.ft  C.  4M.) 

Mr.  T.  Fitxgeraid  contra. — Putman  v.  Batet, 
(3  Ross.  188,) 

Mr.  Rorera  for  J.  O'SulHvan. —  Wilton  v.  Len- 
lutrd,  (3  Bur.  S73) ;  Bvsbtf  v.  mour,  (1  J.  ft 
Lat  527) ;  Boyd  v.  BoUon,  (6  I.  £.  R.  1  la) 

Mr.  Detujf  in  reply.-~£Farruo»  v.  Dmgnan  (2 
Dm.  &  War.  295) ;  Bvm*  v.  Dmgnan,  (3  J.  ft 
Lat.  116.) 

Lord  Chaiicblix>k. — This  case  came  before 
me  on  appeal  from  an  order  at  the  Rolls.  Many 
objections  were  disposed  of,  but  those  which  remain 
to  be  considered  are  those  of  Daniel  Callagban, 
who  claims  to  be  a  judgment  creditor  of  a  person 
named  Morty  O'Sullivan.  The  bill  was  filed  fur 
relief  on  a  specialty  debt  of  0*Sallivan.  The  first 
decree  is  of  the  7tfa  May,  18S4,  which  is  the  ordin- 
ary decree  to  account.  Under  that  decree  a  report 
was  mnde,  on  which  the  final  decree  was  founded. 
The  report  was  of  the  S5th  of  January,  1836,  by 
which  it  appeared  that  the  property  consisted  of  a 
chattel  real,  and  of  some  freehold  property,  and 
.that  the  only  creditor  who  bad  come  in  and  proved 
was  the  plaintiff  himself.  Under  that  decree  this 
chHttel  real  was  sold,  and  the  proceeds  being  paid 
into  court,  an  order  was  made  to  allocate  the  funds 
produced  by  the  sale  of  the  chattel.  In  that  state 
-of  the  case  CallnghAn,  applied  to  the  court  by  no* 
lleeofthe28th  February,  1846.  Hewasajudgment 
creditor  of.  M.  O'Sullivan,  by  two  judginenu  of 


Michaelmas  Term,  1810,  but  be  did  Mteoaeb 
under  the  decree,  and  was  precluded  fnm  the  bell^ 
fit  of  the  proceedings  in  the  cause.  HeilMam. 
plied  to  the  court  fn  the  ordinary  way  for 
to  go  in  and  prove  hia  demand  on  foot  of  lui  juJ 
ment.    As  I  have  add,  his  judgamt  wu  one  dT 
the  year  1610,  bnt  It  had  been  revived  befonthe 
commencement  of  the  eause.  In  Miehadnas,  1^ 
it  was  again  revived  against  the  heir,  tDddieta- 
ants  of  Mortimer  O'Sullivan.  A  plea  of  tbe  lUtue 
of  limitations  was  put  in,  and  a  ver^vug^ 
tained  by  the  plaintiff,  on  tbe  groaml  ofps^heot, 
made  within  twenty  years.  On  that  the^^iSotj^ 
was  made  to  the  court,  as  1  have  mmiuBiii,  « 
notice  to  all  parties  in  tbe  cause.  Hieli^^n 
was  then  tenant  for  life  of  the  chattel  itrtmn,^ 
the  fund  was  wholly  produced  by  the  nte  gf  it. 
Thus,  in  truth,  the  application  was  made ^nii 
tbe  chattel  interest,  on  notice  to  tbe  penomdreptc. 
aentative,  and  the  peraon  having  ike  faoitfeid 
interest  in  the  lands.    That  cane  before  tWcsvt 
and  on  tbe  5th  March»  t846i  an cfderwMudi 
in  th^e  words.  [Hki  Lordship  read     erder.]  On 
that  the  parties  went  into  tbe  oflo^  vltcre  iW 
usual  proceedii^  to<A  place;  bat  it  bmg 
practice,  on  an  order  of  this  kind,  to  oukc  i  Mpi- 
i  rate  report  of  tbe  sum  due,  the  Master  scnrdiiglj 
made  his  report  of  the  amount  due  on  foetrfO^ 
Hvan's  judgments.   [His  Lordship  here  ni4  tk 
report  of  the  19th  of  Jane,  1847.]  So  ftrik 
Master  satisfied  the  order  in  fla^ag  tba  wm  dot 
It  appears  tint  about  that  time  Jofaa  O'SoIBrti 
died,  and  MortiiDer,  wbo  soeeeeded  to  hb  d^ 
was  an  infant  H«  look  objections  to  th»R|MrtM 
to  the  amomit  of  the  sum  foood  dsik  4htvt, 
that  nnder  the  dreoawtanees,  oak  ibjonii. 
terest  should  have  been  aHowedt  thuktMuil 
that  the  principal  sum  was  due.  Tbstentioitt 
be  heard,  and  was  rilowad,  and  In  dMNqstaetthe 
matter  stood  thus  on  the  order  and  mMiV  »■ 
port : — By  the  order,  the  Master  was  &ectriH 
find  whether  any,  and  what  sum,  wasdaetoC^ 
lagban ;  and  by  tbe  report,  as  varied,  be  fanl 
that  £889  lis.  0^.  was  due.   It  seems  tbit  Ite 
Master  adopted  the  opinion,  that  DotwiUsUa^ 
the  first  order,  and  tbe  allocation  order,  twvua 
liberty  to  enter  into  the  question,  whctlwri  utte 
revivor  was  not  against  tbe  personal  rsptmauin 
be  was  to  give  him  aiiy  of  this  ftmd  prodaeed  6ea 
the  personalty  of  M.  O'Sullivan,  and  secordiagl} 
refused  to  allocate  any  portion  of  it  to  CsBiflM. 
As  I  hiftr,  from  whit  has  baen  stated,  CiUi^kBi 
Insisted  at  the  Rolls  that  the  ankrof  id 
the  report  of  Jona^  1947,  war*  uumlaiiist  tai  tta 
nothing  more  was  to  be  done  Uiao  lo  dkwiktk 
money.   It  appears  that  tha  Master  of  tbe  SgHi 
took  that  view,  and  tbot^ht  that  while  ^illw> 
tion  order,  and  the  report  of  the  son  ite 
Master's  report  could  not  be  vatM  fitn  Ibaii 
The  order  made  at  tbe  RMU  on  Cslli^'t  at- 
tion,  was  as  ibllows.    [His  LordsMp  hare  resd  da 
order  appealed  from.]    There  is  orach  dffinltj 
in  that  course.    It  is  unusual  for  tbe  cosrt  w 
motion  to  send  liaek  a  report  which  ku  bea  ct- 
cepted  to  and  confirmed,  in  orderfaraiNtitK^- 
tion  of  tbe  statute  of  limitaHeM,  Js  tkitiWtii 
comes  before  tbe  court.   It  Mmek  m  thit  lhae 
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vai  much  question  whether  the  order  allowing 
Ctlh^io  to  prove  did  not  stand  in  the  way  of 
hesring  any  such  objection.  At  the  time  when  that 
order  «»  made,  all  parties  were  before  the  conrt. 
There  coald  be  no  mistake  as  to  the  fund  from 
vhieb  it  was  intended  to  raise  the  amount,  and  that 
It  wKS  the  fand  of  personalty  which  alone  was  in  ! 
conrt  to  be  distributed.   It  was  open  to  the  per- ' 
KHul  representative  to  have  contested  the  debt 
tbsn,  snd  it  would  have  been  a  matter  of  course 
fbrtbe conrt  to  have  disposed  of  theqnesUoD  whe- 
ther thb  wM  a  debt,  wfeum  that  otgeetlon  could  be 
akeft,  ff  ^  questioa  had  hetm  then  raised  by  her. 
At  tin  tine-  that  order  was  made,  JIferIm  v. 
ItCmdamd  had  been  dedded»  ud  then  was  not 
than  the  strong  opinion  against  that  case  which  has 
dDCsirisen;  indeed  that  case  has  never  been  ex- 
yrtalj  overraled,  and  though  much  donbt  has  Iwen 
tbroirn  on  it,  it  may  happen  that  on  debate  in  a 
court  of  law  on  that  ques^n,  it  may  be  dedded 
that  i  personal  representative  is  bound  by  a  revivor 
i^iOBt  the  heir  at  law.   However  that  may  be, 
the  words  of  the  statute  an  very  general,  and  this 
proceeding  on  the  jadgment  was  Jnsc  as  much  a  pru- 
eeeding  as  if  there  had  been  no  suit  pending.  I 
ipprdrtod,  therefore,  that  this  question  should  then 
hsvs  bestt  raised,  and  that  ft  will  be  found,  that  the 
executrix,  having  allowed  it  to  go  to  the  office  she 
willbebonad.  InjBMyleit v.£iwim(1  y.&C.Ex. 
C.  484),  the  Chief  Baron  says,!*  The  words  of  the 
ststste  wxtt '  that  after  a  eert^n  dey  no  action,  suit, 
or  other  proeeedingehall  be  brooght  to  recover  any 
turn  of  msney  secured  by  any  mortgage,  judgment, 
ellber  tt  taw,  or  in  Equity,  but  within  twenty 
ytan  sf^  tfan  right  shall  have  aoorued.'   Now  I 
HIS  not  prepared  to  say  wtiether — if  I  could  be 
ntisfled  that  the  biU  vm  filed  with  Kemp's  consent, 
nd  iie  medltAied  tike  Berrington  to  proseeute  Ku 
ddv  nnder  timt  biH — whetb«-,  under  those  cir- 
easutsnees,  I  rimild  arrive  at  a  dUIbrent  oonclu- 
iton.   Even  tiien,  I  apprehend  he  would  have  to 
give  a  satlsfiwtory  reason  for  remaining  so  long 
lithoat  eaHfaig  In  die  aM  of  this  court  in  Ms  own 
person.  Bat  sanwsing  that  he  never  knew  of  the 
iBi^of  the  liHl,  or  of  the  progress  of  the  suit,  and 
(htt  twenty-five  yean  after-the  right  hadaoenied, 
apon  a  new  discovery  of  the  sait  having  been  in- 
itiifrted,  and  of  funds  being  in  court,  he  petition » 
to  Iw  allowed  to  go  before  the  Master  and  to  make 
hb  daim,  ean  !  say  that  bis  petition  is  not  a  pro- 
tsedtng  in  Equity  within  the  atatnte."  Lower  down 
he  says,  *■  Conridning,  therefore,  that  this  is  a  pro- 
ceeding hi  Equity  to  recover  money  npon  a  judg- 
ment, upon  which  twenty  years  have  mn,  and  that 
it  comes  within  nooe  of  the  mcceptifms  ef  the  sta- 
tute, !  am  of  ejrinion  chat  the  claim  is  barred." 
Thus  In  treats  this  u  proeeeding  within  the  act. 
In  Lord  St.  Mn  v.  Boughton,  (9  Bim.  il9),  the 
Viee-Chanealiom^  « I  am  of  opiirion,  therefore, 
that  the  right  of  thv  petftloners  to  the  swnadue  on 
these  bondi  hes  been  adiDOwledged  by  a  writing 
rigned  by  the  agmt  of  the  person  by  whom  the 
iame  are  payabl^  and  that  the  petitioners  ought 
at  liberty  to  go  in  before  the  Master  and 
prove  their  debt.**   1  hat  was  also  a  case  decided 
on  petitipn,  (equivalent  to  a  motion  here,)  and 
treating  it  as  a  piuccedlng.  -  In  0*A«A|y  v.  Bod- 


kint  (2  I.  E.  R.361,)  the  question  was  uot  directly 
before  the  court ;  the  question  of  interest  had 
been  saved  by  the  report,  and  when  BerringiM 
V.  Svang  was  cited,  and  it  was  stated  that  the 
court  there  did  not  determine  what  would  be  the 
effect  of  the  creditor  proving  his  demand  under 
the  decree,  Baron  Penoefather  says,  **  They  did 
so  in  fact;  the  question  there  was,  whether  the 
creditor  was  Iwrred  or  not.  The  only  thing  relied 
on  to  take  the  case  out  of  the  operation  of  the  stftp 
tute  was  the  peadeney  of  tlie  anit ;  but  the  court 
determined,  that  inasmuch  as  tin  creditor  stated  that 
he  was  not  aware  of  the  institution  oi  the  aultontit 
aftcHT  the  finid  decree  was  prononneed,  be  could  nut' 
in  any  wise  coaaider  that  suit  as  his  own,  and  being 
of  that  opinion,  the  court  properiy  refused  to  go 
before  the  officer  and  prove  his  demand."  Thus, 
as  that  decree  was  a  difficulty  in  the  way  of  tlie 
Master,  in  the  present  case  there  is  the  further  dtf- 
fioolty  of  disturbing  the  intermediate  reporL  I 
have  not  found  any  direct  authority  to  say  whetlier 
or  not  the  statute  of  limitations  ean  be  relied  on  in 
the  office  under  such  circumstances.  My  present 
impression  is,  that  this  mstter  is  not  open  on  such 
an  inquiry,  and  that  as  long  as  the  original  order 
to  come  in  and  prove  exists,  such  a  defence  is  not 
open  to  the  party.  If  the  parties  wish  to  discuss 
the  case  again  on  the  e&ct  of  the  orighlal  order, 
tfa^  are  at  liberty  to  do  ao ;  but  my  present  im- 
pression is,  that  it  having  been  made  in  the  pr^ 
sence  of  all  parties,  it  is  as  it  was  said  in  Sgrriag' 
ton  V.  EvanSy  &&,  a  '*  proceeding,"  and  that  it  is 
uo  more  open  to  parties  to  raise  that  question  in 
the  office,  than  it  would  be  after  a  decree  to  ac- 
count on  a  bill  filed  r^ularly,  to  set  up  the  statute 
of  limitations  in  the  office,  as  a  bar  to  the  plaintid'*8 
debt. 

According  to  the  permission  of  the  Lord  Chan- 
cellor, A  inotiiHi  was  brought  in  on  the  26th  Msy 
1849,  to  insist  that  the  statute  of  limitations  was 
open  to  the  debts  in  the  office,  notwithstanding  the 
order  of  the  6th  March  1846,  or  otherwise  to  vaiy 
that  order  by  declaring  that  It  was  to  be  without 
prejudice  to  any  question  as  to  the  funds  proper^ 
applicable  to  the  payment  of  the  aom,  if  any,  to  be 
found  doe  on  the  foot  of  the  said  jodgments. 

Mr*  ltog*n  and  Mfr.  lAtmom  for  the  motion. 

Mr.  C&rrftian,  Q.  and  Mr,  Dmuy,  Q.C^ 
contra,  for  Callaghan. 

Juig  22.— LoBD  Chancsllur. — I  do  net  think 
the  order  of  March  1846  can  be  varied.  On  the 
other  point,  I  am  of  the  same  opinion  I  befure 
intimated.  It  is  not  necessary  for  me  to  go  into  the 
detail  of  the  eases;  on  reeonsidering  them,  I  stilt 
think  that  the  **  proceeding^  within  the  statute  is 
taken  by  the  application  to  the  court  to  become  a 
party  to  the  suit.  It  appears  from  O'KbU^  v. 
Botueuh  that  tbe  court  always,  on  the  first  applica- 
tion, decidea  wbMher  tbe  jmrty  is  at  liberty  to 
prov^  notwithstanding  tlie  ssatun  of  linitatioos ; 
and  that  the  same  rule  must  apply  to  otdan  of  this 
kind,  which  is  applied  to  tlie  statute  of  limitatlooa, 
in  all  such  cases,  that  it  must  be  raised  as  soon  as 
possible.  In  suits,  that  rale  has  been  long  esuh- 
lished ;  so  far  back  even  as  tbe  time  of  Lord 
Uardwiok,  in  Priitet  v.  Heiflia,  (1  Atk.  49B), 
Aud  oil  the  same  prineiple^  it  was  Iwld  iu  a  vafy 
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late  case,  Hoeh  v.  CbUui,  (6  Bar.  531).  •<  That, 
notwUhstnnding  the  principal  question  in  the  suit 
Aft4he  right  of  the  |]Jaintifls  to  two  aDnnitiea,  ooe 
of  whieh  ha«  been  paid ;  the  defendant,  on  a  dft- 
cree  being  made  for  tlie  arrears  of  Uie  unpaid 
annuity,  cannot  *et  op  the  statute  of  limitations  as 
limiting  the  period  of  the  account,  if  the  benefit 
of  the  statute  be  not  claimed  on  the  pleadings. 
The  Vice- Chancellor  RayB  that  it  would  be  obvi- 
ously improper  to  permit  a  defendant,  at  tlie  hear- 
ing of  a  cause,  to  insist  upon  the  statute  (^limita- 
tions, if  he  has  not  set  up  that  defence  upon  the 
pleadings.  If  the  statute  be  pleaded,  the  plaintiff 
niny  be  able  to  show  cause,  takiiig  the  case  out  of 
the  statute,  which  he  cannot  be  expected  to  do,  if 
the  objection  be  not  taken.  Is  the  court  in  such  a 
case  to  refer  it  to  the  Master,  to  inquire  whether  the 
Htatute  ought  to  be  allowed  as  a  bar  to  the  claim, 
before  :he  decree  is  made? 

The  Master  of  the  Rolls  order  was  varied*  and 
the  report  sent  back  on  Callagban's  olgeotions. 

O'&itlivan's  motion  was  rj^used,  but  without 
costs. 

Ch,  Motion  Book  4,  pp.  S44,  "234,  290. 

— 4 — 

ROLLS  COURT. 

O'Kkbfb  v.  Lanioa!! — May  11,  12. 

Practice — Amendment  afier  iutue  joined  and  mit- 
ueetet  examined,  r^ued. 

Afier  iutue  joined  and  mtne»ae»  examined  Inf  the 
dejin^ant,  the  plaintiff' mil  nut  he  permitted  to 
amend  the  bill  In/  introducing'  new  tnalter,  which 
will  alter  the  frame  of  the  tuit,  and  to  which  an 
aruwei'  is  required. 

On  the  Snd  of  March  a  motion  had  been  made  in 
this  cause,  for  the  production  of  a  mortgage  for  the 
purpose  of  inspecting  an  alleged  indoreetnent.  A 
report  of  this  applicaUon  will  be  found  ante  p.  210, 
where  tiie  nature  of  the  suit  is  fully  stated.  That 
motion  was  refused  without  pr^udioe  to  the  plaiif- 
tiff  amending  the  bill,  by  putting  in  issue  this 
allied  endorsement,  and  without  prejudice  to  the 
plaintiff  applying  to  the  court  when  the  defendant 
should  have  put  in  an  answer  to  the  bill  when 
amended.  A  commission  for  the  examination  of 
witnesses  was  taken  out  on  behalf  of  tlie  plaintiff, 
and  on  the  2nd  of  April  notice  was  served  uf  i^wed- 
ingsame  on  the  24th ;  on  the  1  Itii  notice  was  served 
of  witnesses  names  to  be  examined  on  the  part  of 
the  plaintiff  1  on  the  SOth  of  April,  upon  the  dis* 
eovery  of  new  evidence,  notios  waa  wrved  by  the 
plaintiff,  that  be  would  not  proceed  with  tlie  ex. 
axamination,  and  on  the  24th  of  April,  nMioe  waa 
sOTved  by  the  drfendant,  with  the  names  of  three 
witnesses  to  be  examined  before  one  of  the  examin- 
ers in  chief  in  Dublin,  and  cross  interrogatories 
were  subsequently  lodged  by  the  plaintiff.  On  the 
30tb  of  April,  the  rule  for  publication  was  entered. 
l''rom  the  affidavit  of  the  plaintiff  it  appeared  that 
notice  had  been  served  of  the  names  of  five  wit- 
.nesses  to  be  examined  on  the  part  of  the  defendant, 
and  the  commission  had  not  been  executed ;  also 
that  neither  the  plaintiff  or  his  solicitor  had  been 
infornwd  of  the  contents  of  any  the  depositions 
takeu  in  the  cause,  and  that  from  ilie  discovery  of ' 


new  evidence,  and  the  Becasaity  of  *™fiihl^tn^ 
sel,  plaintiff  had  been  unable  to  apply  sooav  to  tb 
oonrt.  The  bill  had  been  amenM  oMe  on 
answw,  by  puttii^  in  issue  a  letter  to  «fU^  ^ 
anaver  bad  been  required.  The  platatiri  tfidtrit 
aUo  stated,  that  sone  of  the  msttcis  tosgbt  u 
introdoerd  by  amciktawMt  onlj  cmbs  ts  the  ksss. 
ledge  of  the  plaintiff  «  his  MWcitor,  -nliimimi 
to  the  time  of  serving  notice  of  the  -ilncsiUHaa 

This  was  on  applioMionoa  the  psrtvf  tWphia. 
tiff,  that  tlie  defendant  might  be  nstrsisBd  froa 
further  proceeding  on  the  rale  of  the  SOtbof 
to  pass  publication  in  the  causa,  and  thM.ihepl^ 
tifi'  be  at  liberty  to  withdraw  the  replieMin  labgw 
prejudice  to  the  oommiiaian  iaaaed  farAici^^ 
tion  of  witnesses,  and  to  amend  the  bill  bj 
in  issue  a  deed  of  mortg^  of  the  1st  g(lbi^ 
1894,  a  letter  of  the  8th  of  April,  1843, 
mentofonef^  the  drfwdantt  respeetii^  tlw  ms. 
ner  in  which  C.  O'Keefcjun.  disposed  rf  Uipf 
perty,  a  diary  alleged  by  the  ^cndsot  to  hsn 
been  kept  by  the  uid  C.  O'Keefe,  and  s  Fnpoa> 
tion  madeb}  him  reepaoting  the  taking  of  i  fm. 

Mr,  Greemo,  Q.Cn  uhI  Xensma  for  ()» 
plaintiff— In  Mitfovd  E.PL3B3,laBtEi,itiiUid 
down  that  a  plaintiff  may  obtain  leave  to  lataj  < 
his  bill  aAer  replica tioo,  and  leave  will  be  pmd 
to  the  plaintiff  to  withdraw  the  reptieslios,  ui 
amend  the  bill.  In  O'Grudy  v.  Bony,  (t  Iti. 
11,)  an  amendment  waa  allowed  sixwM^afUr^ 
last  answer.  An  order  to  amend  msj  be  obuioci 
at  any  time  before  publication.  1  OuL  C  P.  39$, 
In  the  case  of  Smitkr.  Gauid,  (7  LE.R.271^ 
a  second  amandnwnt  after  answer  wu  tUosed,  il* 
though  the  last  anaww  was  iled  twelraaosiii  p«. 
vions. 

Mr,W,Smitkm^Mr.Mmiglurwiln^]tilm 
oise  U  does  not  appeur  tint  uy  reesoaaUediSgiiei 
baa  been  used  by  the  fdaiotiff,  and  it  aknU 
by  the  alBdavit  in  suppwt  of  the  ■qtisB»  Ut  iB  lb 
matters  sought  to  be  introduced  by  theaeaMidHMi 
became  lately  known  to  the  plaintiff  aod  bsAntf 
satisfy  the  court  Uiat  this  motion  ooold  sot  iaie 
been  sooner  brought  forward.  [Cooosel  lUon- 
ferred  to  CaiwH  v.  Ganly^  (1  Ph.  518);  Mr. 
Davit,)  10  L  £.  K.i}Boaeh  v.  JohMtttm,{i  Hin, 
638 1  I  Ph.  78.)] 

May  I2th. — Mabtbe  ok  thb  RolUt— Is  tUi 
case,  the  replication  was  filed  in  Febnwy,  and  m 
the  2nd  of  April.  Notice  was  served  \rf  Ihe  plas* 
tiff,  of  speeding  a  oommisekio  to  aaapwia  sinw—^ 
on  tbe  24th.  A  day  or  two  pravioos  to  tbii,  i 
uotioe  was  served  by  tba  plaintiS^  Maliag  Ui  It- 
tentlon  of  applying  fbr  libarlj  to  aaaid  IheUL 
The  d^eodaut  was  pmntttad  toaaoiN  sliinaa^ 
and  cross-interrogatoriea  were  lo^Red  bj  Ikphis- 
tiff,  although  it  appeaia  that  ha  did  not  saaiM. 
£ar1y  in  April,  three  witnesses  were  eiamaiil  m 
the  part  of  tbe  defendant,  and  no  applicatioD  bn 
been  made  to  suppress  these  dopositioas  fat  im- 
gularity ;  and  at  this  stage  of  the  prootedo^ 
nfter  three  witnesses  wi  tbe  part  of  tlw  defesdM  i 
have  been  examined,  I  am  called  on  to  alloi  u 
amendment,  not  by  adding  parties  or  sModiig 
tbe  prayer  of  tbe  bill,  but  anieoflowaH  of  a  wu  i 
extensive  character,  and  ealeulMcd  la  shir  tie 
entire  frame  of  the  suit.   Then  asy  bt  cDii  ■ 
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whfeh  tbk  Court  will  e«wdM  ita  jurisdiotioD  at 
tbe  heairitig  of  the  caiue,  and,  under  peculiar  cir- 
canutanoea,  will  allow,  it  to  stand  over,  for  tlie 
pnrpoae  of  ameDdment  i  and  it  may  be  contended, 
that  if  art  amendnent  may  be  made  when  the  cause 
ii  at  heariagt  by  adding  parties,  and  posaibly  by 
altering  the  frame  of  tbe  bill,  an  ameodment  may 
«lso  b«  maiie  at  thia  stage  of  tbe  proceediuga.  It 
is  BOt  Deeeaaary  for  me  to  <Mfo  my  ofnnion  od  that 
p«m*  but  wbi^  I  am  called  .on  to  say  la,  vhethn- 
1  will  Mom  aawudmenta  wbicli  wiU  alter  Um  entire 
framu  of  tbe  auk>  -and  to  which  an  a«ww  is  re> 
qidradr  ud  in  napaet  of  whioh  a  diaeovory  is 
mm^    What  wUl  be  tb«  state  of  tbe  raaai^  If 
iba  biU  bneomaa  denmrrri>)e  by  this  araeodoMat?  for 
s  biU  nay  baaomc  demurrable  by  ameudmeut.  Tbe 
grooud  of  tbe  demurrw  may  for  tbe  firat  time  arise 
out  of  the  new  matter  introduced,  and  may  be 
taken  advantage  of  by  pica  w  demurrer.    In  this 
case  tbe  ref^ieation  luw  been  filed,  and  three  wit- 
ueiMS  «xamin<4  by  the  defendant.   This  replica* 
tkiD  must  now  be  withdrawn,  and  what  is  to  beciMne 
uf  Ihe  evideooe  of  the  three  witnesses  who  have 
been  exumioed  }   It  will  be  oeoasaary  to  have  a 
nt!w  rsplieation,  new  examination,  and  there  may 
be  one  case  made  by  tbe  original  bilt»  and  another 
by  tkm  aaieiided  bili.  It  wiQ  be  aeeasaary  to  here 
a  new  record;  no  caae  faaa  been  ctted  to  me^  in 
which  a  eimilar  apfdicatioii  has  been  granted.  In 
tbeceseof  Jri%aN  v.  JftltAe^  (1  M.&Cr.44S,) 
liberty  was  given  to  amend  the  bill,  by  shewing 
ilie  plaintiffii  were  unable  to  bring  all  proper  par- 
ties btrfbre  the  Court,  and  Lord  Cottenbam  said, 
"  Under  that  order,  made  at  the  hearing  of  a  cause 
in  vhieblaro  persona  were  ptainti^  and  in  which 
depositioM  had  been  taken,  the  bill  is  amended  by 
itdding  certain  other  plaintiffs,  and  inserUng  allega- 
tions and  charges  of  no  inconsiderable  length,  re- 
lating to  nuttera  eonaeMed  with  thoae  new  plaia- 
titia.    The  cause  is  again  brought  to  a  hearing, 
wHh  tbe  additional  plaintitfii  on  the  record,  such 
plaiotifi.  having  adduoed  no  evidneek  and  makiug , 
no  case  at  the  hearing  t  and  the  question  is,  whe- 
tlier  the  tnll  is  to  be  dismissed  generally,  or  whe- 
ther thoae  plaintiBb  afaall  be  at  liberty  to  attach 
thanaelves  to  the  former  cansei  and  to  avail  them- 
selves of  the  evidence  in  that  cause,  under  tbe 
pretext  afibrded  by  an  order  autfaortziug  tbe  ori- 
ginal plaintifia  to  amend  the  bill  by  addins  parties 
ur  shewing  why  all  proper  parties  ooulu  not  be 
brought  before  tbe  Court.    Tbe  oouiee  which  has 
be«i  taken  was  perfectly  unjustiiiable  ;  no  autho- 
rity has  been  cited  in.  support  of  it,  and  on  prin- 
ciple it  cannot  be  supported.  The  plaintifiii  having . 
taken  the  ori^oal  record  from  the  Court,  and  in- 
troduoed  a  totally  new  record,  how  could  these 
witnasess,  snppoaing  tbem  to  have  sworn  falsely, 
■nd  their  depoutions  to  be  read,  be  indicted  for 
pegory  ?    They  are  depoaiUmia  In  a  auit  of  wbltdt 
tbe  rennrd  no  longer  exista.**    Also  the  observa- 
tions of  Vice-Chancellor  Sir  J.  Leech,  in  the  case 
of  H^ri^t  V.  Sowardf  (6  Mad.  105,)  are  appli- 
cable to  this  ease,  and  the  affidavit  should  shew 
tbat  the  plahitiff  could  not  with  all  due  diligence 
bring  forward  this  apfdioation  at  an  earlier  period. 
**  Ueftiae  this  BtoCion,  with  oustst  to  be  paid  by  the 
plaiMiff  tft  tbe^defondent  when  taxed*"  &c 


OwBK  JAants  Kbixt,  aitd  Sauab  bis  Wipx, 
A>j»  oTBBBfl,  P0tUum*ra. — Jfiy  12. 

AwfK» — Sokdtor  nfwing  to  aUtnd  Uumlion 
coatt, 

Tkit  eourt  will  make  an  order  compeUing  a  Moticitvr 
to  attend  and  tax  hie  cost$,  and  if  the  taxing' 
master  hat  been  unable  to  proceed,  on  account  of 
his  Hon-attettdanett  ho  ww  ham  to  pmf  tht  cetto 
of  the  motion, 

Mr*  Dariey  moved,  on  behalf  of  Patrick  Dolan, 
and  Marianne  Dolan,  his  wife,  thait  Alexander  J. 
Humphrey  might  forthwith  tax  and  nark  his  coats, 
acting  »a  solicitor  in  the  several  matters,  in  the 
petition  mentioned,  and  lodged  by  him  in  the  Master's 
office,  on  the  25tb  day  of  July,  1845,  and  (hat  the 
amount  due  on  foot  thereof  might  be  iiscertained— 
the  peUtiooers  offering  to  pay  the  balance  which 
might  be  found  due  upon  sach  taxation.  In  con- 
sequence of  Mr.  Humphrey's  refusal  to  attend,  th6 
Master  has  been  unable  to  tax  the  costs. 

June  % — Mastur  of  the  Roixs. — In  this  case 
I  felt  some  difficulty,  and  referred  it  to  the  taxing 
master,  who  stated  that  such  a  case  had  never 
come  befwe  him,  as  a  solicitor  refnsing  to  attend  to 
tax  his  costs.  I  was  not  sure  whether,  under  the 
circumstances,  the  Master  would  not  be  justified  ifi 
striking  out  all  the  costs ;  however,  npon  eoiunlb> 
ing  Mastn-  Henn,  he  informed  me  that  the  practice 
has  been  for  the  oonrt  to  make  an  ordw  to  compel 
the  solicitor  to  attend.  I  will  make  sueh  an  order, 
and  if  he  disobeys,  it  will  be  at  his  periL 

"  Let  the  said  Alexander  J.  Humphrey  proceed 
within  ten  days,  or  such  further  time  as  the 
taxing  master  shall  allow  for  that  purpose, 
to  have  the  costs  claimed  by  bini,  and  in  the 
petition  mentioned,  taxed,  &c.,  and  in  the 
event  of  the  said  Alexander  J.  Humphrn 
n<M  having  his  costs  taxed  within  said  pOTio^ 
or  sack  further  period  as  the  taxing  master 
shall  allow  for  tbat  purpose,  let  the  petition- 
ers be  at  liberty  to  make  such  application 
against  the  said  A.  J.  Humphrey,  as  they  may 
be  advised,  although  the  last  day  for  serving 
notice  on  petitions  may  have  elapsed ;  and  it 
is  further  ordered,  that  the  said  A.  J.  Hum- 
phrey do  furnish,  on  oath,  to  the  solicitor  for 
the  petitioners,  a  list  of  all  credits  to  which  tbe 
petitioners  are  entitled  against  said  costs— the 
petitioners  undertaking  to  pay  the  amount  of 
any  which  shall  appear  to  be  due  on  such 
taxa^on,  after  all  just  credits ;  and  it  is  fnr^ 
ther  ordered  that  the  said  taxing  master,  on 
taxing  and  oerUfying  said  costs,  do  take  an 
account  of  all  such  credits,  and  strike  a  bal- 
ance, and  it  appearing  from  the  certificate  of 
Uaster  O'Dwyw,  that  he  was  uuable  to  tax 
or  certify  the  costs  of  Mr.  A.  J.  Humphrey, 
under  the  Geuersl  Order  of  the  court,  in  cou- 
sequence  of  bis  continued  non-attendance  be- 
fore the  said  taxing  master,  let  the  said  Mr. 
A.  J.  Humphrey  pay  to  the  petitioners  the 
costs  of  the  said  petition,  and  of  this  applica- 
tion, and  refer  it  to  the  taxing  master  to  tax 
same.'* 

a.  P.  It.  B.  lib.  90,  Jo.  2. 
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M*DMU«ombO^CoKiratjw-^<9. 14th, 

TVwctfat  IMeJhrfiMimHiimmUertdUioaooih  Mi 
■M«  for  irregntlarilff, 

R^tHcatianJtM th9  \H  ofMarch^  amendtdthe  Uk^ 
nrff  for  pubUcatian  mttrtd  ths  \tt  of  Ma^,  ut 
ttiidf  jhr  irregu^riiy,  and  an  i^^Ucation  that 
Ihu  rule  might  be  permitted  to  stand,  notwUktfaad- 
ing  the  irregulariti/t  wae  refiued, 

The  repIicatioD  in  thii  cause  was  filed  on  the  S8th 
of  February,  bat  was  not  served  until  the  IsC  of 
U arch ;  on  the  5th  of  March  the  replication  was 
amended  by  addine  several  defendanta,  purauant  to 
■Border  of  the  Sind  of  March  previous;  but  no  copy 
of  this  .order  or  of  the  amended  replication  was 
wrved  on  the  defbndant's  solicitor.  On  the  Ist  of 
M»  the  peremptory  rale  for  publteatiw  was  entered 
and  served.  This  waa  an  application  on  the  part  of 
the  defendants,  M.  A.  Mahony,  K.  Mahooy,  and 
J.  Barry,  that  this  rule  for  publication  should  be 
set  aside. 

Jfr.  Greene,  Q.  C.  for  the  rootion^By  the  93rd 
General  Order  it  is  provided,  that  any  defendant, 
aAer  ttie  expiraUon  of  two  months  from  the  replica- 
tion filed,  and  the  plaintiff,  alter  the  expiratioQ  of 
two  nwnths  from  the  replication  served,  shall  be  at 
liberty  to  enter  and  serve  the  peremptory  rule  for 
publication;  In  this  case  the  two  months  would  not 
expire  until  the  5th  of  May,  as  the  replicstioe  was 
emended  on  the  5lh  of  March.  The  pleintUb  are 
clearly  irregnlar,  and  the  mle  for  publication  was 
^entered  too  soon,  and  should  be  set  aside. 

Mr,  SeryetttU  C^BrUn,  contra,  moved  a  cross 
notice*  that  in  case  the  Court  should  be  of  opinion 
that  the  rule  for  publication  was  entered  and  Served 
Irregularly,  and  before  the  proper  time,  that  said 
rule  and  the  proceedings  consequent  thereon  might 
be  permitted  to  stand,  notwithstanding  such  irregu- 
larity. This  rule  is  not  peremptory  in  its  terms. 
The  case  of  Attorney-general  r.  Ball,  (9  Ir.  E.  K. 
463t)  ahews  that  the  rules  may  be  relaxed ;  under 
Ihe  86th  General  Order  ten  clear  days  notice  is  to 
be  given  of  the  examination  of  witnesses  before  a 
oomnUirioDer  examiner;  in  that  case  onty  nine  days 
notice  «aa  given,  and  the  Court  refbsed  to  suppress 
the  depositionst  there  is  a  ^seretion  which  may  be 
exerdsed  by  the  Court. 

Mr,  SerJdejf,  in  reply. 

Master  of  the  Rolls. — The  plaintilF  has  been 
altt^ether  irregular.   In  general  a  pleading  k  con- 
nidered  as  filea  the  day  upon  which  notice  is  served, 
and  it  would  be  strange  to  allow  a  replication  to  be 
amnnded  and  publication  to  pass  the  next  day.  I 
do  not  think  this  cross  notice  can  be  sustained. 
•*  Let  said  order,  dated  the  Ist  of  May,  1849,  to 
pass  publication  in  this  cause,  be  set  aside,  and 
no  rule  on  the  cross  notice,  and  let  plaintiff 
pay  said  defendant*,  M.  A.  Mahony,  K.Mahony, 
and  J.  fiarry,  £7  for  the  costs  of  this  motion." 

Zib.S85,>.304. 

Blake  v.  Cohins. — May  26tlt. 

Practice— Payment  of  money  into  Court— Admis- 

jum  in  anewer  of  an  agent* 
BiU ^ted  against  an  agent  Jbr  an  account  ;  admU- 

Mon  in  the  atumer  of  a  turn  due,  ordered  on  mu- 

tion  to  be  paid  into  Court. 


The  bill  in  this  ease  wasfiMln  a  taadlard  mbi 
his  agent  for  an  aecoaolt  by  me  uswar  it  insad. 
miued  that  there  was  a  som  of  £2SS  b  tiK  kmk 
of  the  defemiaat. 

Mr,  P,  Blake  new  moved  that  the  Mnim 
migbt  ioveet  In  geverwenl  stock  tin  son  ef  igu 
lAk  lUdi.  being  the  amoant  adnMby  bit  ntwm 
to  be  in  Mb  bands,  and  urigiA  transfer  Hoe  to  tW 
eredit  of  the  oanse.   In  the  esse  of 
Rotheley  (8  Vea.  Jon.  573),  a  deftuhm  «m  o^' 
dered  on  nsetton  to  pey  into  coert  a  bslMc»  Meaw 
tained  by  a  report-    In  IVoMf  v.  Deumu  (I 
B.  49)  a  rimilar  order  wea  medet  and  ^m»d 
Farley  v.  A-emncn  was  there  cited,  k  viU- 
som  admitted  by  aa  anawar  to  be  la  a 
handst  wee  ordered  on  motion  to  be  paid  tan 
Mr.  P.  Meagher  oontnu^It  is  ady  ittk 
of  trasCees  or  penwnal  representatives  thu 
to  faring  money  into  eoort  is  made  on  taiariotwn 
applicAtion  (S  Dan.  C.  P.  1686),  and  kv  bhv 
been  done  in  the  ease  of  an  Meat;  hnMM,  istfa 
oMMhe plaintiff gtva  an  or£rtea(mos  smcd 
O'Plaherty,  who  bad  been  the  fenasr  SMtien. 
eeive  tfaAs  flMMy,  end  wemay  becomMiiM 
bin.  " 

MAem  or  trb  Roua — If  yoa  pay  Mr.O'Rt- 
berty  in  porsoance  of  this  order,  I  mil  not  em^ 
you  to  bring  the  monOT  into  covt;  bat  if  no,  J 
order  the  money  to  l>e  lodged  in  eoort,  nd  mid 
be  paid  oot  without  notice  to  Mr.  O'FlslMrtf. 
**  Be  it  BO,  with  liberty  to  the  said  defeedtot  lo  tf. 
ply  to  the  court  .that  said  sua  umj  be  tnm- 
Ibrred  to  Mr.  O'^lnber^,  and  the  eosti  oftb 
■oto  be  costs  in  tbe  eausa." 

DooLBT  sb  HMDiaa-^JCqb  iSA. 

Where  a  dffimdaul  im  m  emmt  km  im  ftmit  k- 
noHe  by  eommiteion,  lAas  Cemt  wlttnt,nh 
appUeaiion  oftiteplmmliffl  appoint mgmir^ A 
litem,  tofUean  amwer  for  me  hmetie. 

Mr.  Hughes,  Q.  C,  on  behalf  of  pltistif, 
moved  that  one  of  the  clerks  in  court  ni^t  be  ip- 
pointed  a  guardian  adUtem,  toflleansnwtrCiprfti 
defendant  to  the  bill  in  this  causie;  ansppentna 
had  been  entered  for  tlie  defendant  by  fail  Mndur, 
but  by  an  inquisition  subseqnendy  bsU  ander  i 
commission  of  Lunacy,  the  defenuntwisfboBdi 
lunatic.  fCounsel  reftrred  to  Cnno/errf  v.  J&^ 
na^ftan,  (I  Dr.  &  Wal.  195.)] 

Mr.  B.  Murphy^  contra,  contended  thst  die  bb- 
tlou  was  irregular  and  annecessary,  tbeddndul 
having  been  found  a  lunatic  by  the  connDisnoa. 

Mr.  ffobart,  in  reply,  referred  to  Sbelfonl « 
Lunacy,  561. 

Masteb  ot  TftE  Rolls. — This  apf^etfoB  if 
Irregular,  and  although  orders,  8ira11artQtbti»*h. 
have  sometimes  been  made ;  it  is  only  in  cuevtei! 
the  defendant  has  not  beenfoundapnsonofnimBd 
mind  by  a  conimissiob  of  lunacy. 

'*  It  appearing  that  a  committee  hii  tm  ip- 
pointed  in  ihe  matter  of  Hardhig  « ImnM.  m 
rule,  frc.** 
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WUJJAIM  V.  Walkeb. — Jul;^  IS. 
Jn^PHtnt  crtdiUnr—Sv^i^UmttUiU  tnU—tHeading. 

amd  igf  a  miftpUmMttnl  bUi  Jtufgrnant  trtdUor* 
wtr*  muul*  nvUce  partitMt  a  datree  tnu  mat/0 
gmmg  them  liberty  to  turchargt  and  JhUify  the 
aecouMt  taktm  in  the  original  cauMt*  ond  in  d*- 
jmuUt  ihmt  thsy  thouU  be  bound  by  thtt proetedingt^ 
TVs  mme  wm-  sat  down  to  beard  pro  oonfnto 
agtiiut  tlw  loteritovi  who  had  bwn  brought  befort 
(he  eo«n  by  MpplaMotal  bilL  Boom  jodgimnt 
ttcditon  of  tb»hiberit«r»  whs  bad  not  beeo  aads 
putim  iu  Um  origiml  omm,  wetv  mide  notlm 
rtttim  to  ibe  «n>1«Matal  mU.  wid  tb«  ibheritor 
had  bMD  made  an  anawaring  party.  Tho  bill  was 
Wad*  aad  «  daoTM  proaoWHied  in  Ibe  origbul  Gaii«e» 
sobsHfMM  to  Ihe  gtooeral  ordera  of  184d|  the 
•aase  was  ii*w  wt  down  to  be  heard  pro  conjinn 
•gaimt  tbe  ioheritor,  aod  the  bill  prated  that  the 
judgment  eradltera  who  bad  been  made  noiioe  par- 
iws,  should  be  bound  by  tbe  proeeedings  and  de^ 
cTK  in  tbe  original  cause,  and  that  they  should  be 
«t  libOTty  to  mirebarge  and  falsify  Ihe  acooants  In 
tbe  origTDttl  cause  and  in  the  event  of  their  uegleet- 
faig  so  to  do,  witbiil  such  time  «« the  Master  should 
a|i|iesM  for  that  purpose,  that  they  shoold  be  boond 
by  tiieee  eeaouDts. 

Mr.  Lgtmt  for  the  plaintiff.— In  tbe  ease  of  Art- 
Hr*     Ai/Hf  (d  J.  ft  Lak  307,  g.  C  6  I^R. 
64).  after  tbe  new  ndes  of  Mareh  1843,  a  supple- 
•aaMal  Ull  was  fUed  against  jodgmeot  finditora  of 
the  inbetteer  to  have  the  benefit  of  a  decree  for  a 
sale  made  ID  1847,  sad  it  was  held  that  these  cre- 
ditors were  ivoperly  made  ootira  parties,  and  a  de- 
cree was  made  that  they  should  have  liberty  within 
a  limited  tinier  to  surcharge  and  falsify  the  original 
aceoulaw   Abo.  In  M^DowtU  v.  Sktrrtli^  reported 
ta  tbe  note  le  Rwtimtga  v.  JiuUedg*,  a  aimilar  de* 
erce  wm  made*    These  eases  establish  that  under 
tbe  old  praeticei  judgment  crediters  not  bdbre 
the  ooort  when  a  decree  was  prwiOuttoed  may  be 
made  notice  parties  to  a  mpplenental  bill  Sinoe 
the  lat«  general  order*  tbese  oases  are  stronger  tlian 
tb*  pnaentt  for  eecordlng  to  the  old  praoUoe, 
jodgawnt  ereditera  ohovld  be  made  answering  pap- 
tiee,  and  the  original  bill,  in  the  present  ease,  was 
filed  aiocn  tbe  now  rale^  by  which  It  is  only  neces- 
sary to  have  made  jndgment  eveditors  notiee  parties 
io  tbe  original  eaiMC. 

Mabtbb  of  TBS  RoLU.-'I  wiU  make  the  order 
in  Ibis  case  In  the  same  form  as  that  in  RnUedgt  v. 
RmMgt. 

**  tlie  plaintiff's  bill  in  this  cause  be  taken  ^ro 
eonfitn  against  the  said  defendant,  Thomas 
Walker,  for  want  of  answer  t  and  let  tbe  said 
J.  Coole,  .fte.  be  at  libvrty  to  surcharge  and 
falsify  the  aceonnts  under  tbe  decree  to  account 
in- tbe  original  eaus^  wherein  R.  C.  Williams 
waa  plaintiff,  and  the  said  Thomas  Walker  and 
eeveral  otbera  were  defendants,  bearing  date 
thoSOUidnyorMay,  184^  pnnrided  the  aaid 
lUifwidantt  aball  do  ao  within  sneh  peifod  u 
William  Brooke,  Esq.,  the  Master  in  aaid  ori- 
gind  cause»  shall  appoint  t  and  in  case  the  said 
oafeodaBta  shall  not  ao  snrcharge  or  fiilrify  said 
seoooftta  within  the  period  to  be  so  limited  by 
tbe  said  MuiAer,  ibeti  let  the  said  f>lliiniiffs  have 


as  against  the  said  defendanti  the  benefit  of 
*aid  decree  pronounced  in  tbe  original  cause, 
on  the  31st  of  January,  IS4B,  and  accordingly 
let  tbe  same  be  carried  into  execution  acainsl 
the  laid  deftndants.**      B,S,B.SO,fi  824. 

COURT  OF  EXCHEQUER  CHAMBER. 

CoLB  0.  Batcock. — •Aftfy,  30. 
Coraoi  Blackburne,  C.J.,  Doherty,  C.J,  ^>got> 

C.      Pennefather,  B.,  Torrens,  J,  Cramptou,  J, 

Perrin,  J.,  Riobards,  B.,  Ball,  J.,  Jackson,  J^ 

Moore,  J.* 

Pleading — Sill  of  Exchange — Oambling 
Connderation, 

To  a  dedarotion  upon  two  bUlt  esthangt  the  de- 
findani  pleaded  *■  That  before  and  at  the  time  when 
hejlrtt  became  and  wae  the  indoreee  and  holder 
and  interested  in  the  bill  of  exchange  the  plaint^ 
knew  Utev  weregtven  Jar  an  Ut^al  coneiderationr 
The plaintiff' replird,  That  he  did  not  before  or 
at  MS  (MM  icAeB  hejtnt  became  and  wae  lha  in- 
dorsee and  intereeted  in  t&e  eaid  bHU  know  iktg 
were  given  Jor  an  M^gtd  ceneidenUum^ 

Held,  o»  demurrer  to  the  rytUcaOont  that  as  the 
etatem  ent  in  the  plea  mean  t  a  nngle  all^aiion  that 
the  plaintiff  became  indorsee  and  interested  at  the 
same  moment^  or,  m  other  words,  had  then  notiee 
tff  the  illegalitUt  that  the  traverse  was  good. 

The  plea  also  aUeged  that  the  money  was  lost  at  a 
certain  game  adled  "  Haxard,'' and  that  theplain- 
t^welfknew  that  was  the  consideration  for  the 
bills.  The  replication  alleged  that  the  plaint^ 
did  not  know  that  Ike  bills  were  given  for  the  con- 
sideration in  the  plea  mentioned. 

Held  alto  that  it  was  a  good  Iraversef  the  replicatimt 
being  in  the  same  wordst  must  be  taken  to  Bi(  co- 
extensive wiA  those  of  the  plea. 

Held,  that  the  traverse  did  not  throw  the  onus  upoft 
the  defendant  of  proving  a  knowledge,  in  the  plain- 
tiffs of  the  itiegality  before  and  at  the  time  of  hie 
becoming  hol^r,  as  ^heproveda  notice  of  it  befitre 
he  became  so,  it  would  Jbtlow  he  had  it  at  the  time. 

This  was  a  writ  of  error  from  the  judgraent  of 
the  Court  of  Qucen't  Bench,  (reported  11  Jr.  X. 
Rep.  906).  The  action  was  assumpsit  apou  two 
bilw  of  Exchange  by  the  indorsee  against  tha 
acceptor*  The  ^daration  oontainad  two  oimnte 
on  the  Ulla,  and  tbe  mon^  oonnta.  Tha  de- 
fendant pleaded  non-asnnnf>n(  to  the  wbola  de- 
claration, and  to  tbe  eounli  upon  tbe  billa,  **  That 
before  the  accepting  of  the  said  bills  of  ex- 
change In  the  said  first  and  second  oounts  men- 
tioned, or  either  of  them,  by  the  defendant  as 
therein  mentioned,  to  wit,  on  the  Slst  day  of  June 
A.D.  164.1,  at  Dublin,  in  the  county  of  the  city  of 
Dublin  aforesaid,  tlie  defendant  did  lose  to  one 
George  Maugham,  and  the  said  George  Maugham 
did  win  of  tbe  defendant,  a  certain  sum  of  money, 
to  wit,  the  sani  of  £500,  by  gaming  and  playing  at 
a  certain  game  called  "  hazard,"  and  the  said  sum  of 
£500  so  lost  by  the  said  defendant  aa  afomaid, 
so  won  by  the  said  Geoi;ge  Maugham  as  afaio- 
sai^  being  and  remaining  unpaid  and  nosalisfied, 
beretofore,  to  wit,  on  the  Slst  day  of  Juo^  164£s  to 
wit,  at,  kc,  aforesaid*  it  was  agreed  between  tbe 
said  George  Maugham  and  tbe  defendant  that  the 

*  LeTroy,  B.  intlnk  Id  fiqultjr  Excheqner,  ' 


Digitized  by 


Google 


33-2 


THE  IRISH  JURIST. 


psyment  tberaof  thoald  be  leoared  by  two  bills  of 
exchange  to  be  accepted  by  the  defendant ;  and  the 
defendant  avers  that  in  pursuance  of  the  said  agree- 
mentt  to  wit*  on  the  day  and  year  last  aforesaidt 
to  wit,  at,  &Gt  the  defendant,  for  securing  tlie  said 
payment  of  the  taid  sum  of  £500  so  won  and  lost 
as  aforesaid*  accepted  the  said  two  bills  of  exchange 
in  the  said  first  and  second  counts  respectively  men- 
tioned, contrary  to  the  statute  In  such  case  made 
and  provided;  and  the  defendant  avers  that  the 
aaid  two  bills  of  exchange  so  accepted  as  aforesaid 
were  and  are  the  identl^l  bills  of  exchange  in  the 
aaid  Srst  and  aeamd  counts  respectively  mentioned, 
and  the  defendant  further  snitfa,  that  the  plaintiff, 
before  and  at  the  time  when  he  first  became  and 
was  the  indorsee  and  holder,  and  interested  in  the 
said  two  bills  of  exchange,  or  either  of  them,  to 
wit,  on  the  21st  day  of  June,  a.  d  1845,  to  wit,  at 
&&,  aforesaid,  well  knew  that  the  same  had  been, 
and  were,  and  that  each  of  them  had  been,  and 
WHS  so  made  upon  and  for  the  said  illegal  con- 
sideration." To  the  plea,  the  plaintiff,  protesting 
that  there  was  no  such  illegal  agreement  as  tliat 
stated  in  the  plea,  and  that  the  said  bills  were  not 
given  upon  an  illegal  consideration,  replied,  **  that 
the  said  several  bills  of  exchange  in  the  said  Srst 
and  second  counts  respectively  mentioned,  were  in 
dorsed  to  the  said  plaintiff  after  the  31st  day  of 
Angust,  A.  D.  1845,  and  before  the  said  bills  res- 
pectively became  due,  to  wit,  on  the  day  and  year 
in  the  said  declaration  in  that  behulf  mentioned,  to 
wit,  at,  &&,  aforesaid,  for  VHluable  considerHtlon  : 
that  is  to  say,  for  and  in  cunalderalion  of  the  said 
plnintiff  discounting  the  same  and  paying  therefor 
to  the  siiid  George  Maughnm,  being  then  and  there 
ihe  bolder  thereof  respectively,  a  Inrge  sum  of  mo- 
ney, to  wit,  the  amount  of  the  several  sums  of  money 
in  the  several  bills  of  excliange  respectively  men- 
tioned, less  by  tlie  intereiit  thereon  for  the  time 
which  the  said  several  bills  reBpecti%'ely  then  had  to 
run ;  and  that  he  the  said  plaintiff  did  not  before, 
or  at  the  time  wh»n  he  firti  h*came  and  mat  the  tndor^ 
Me  and  interested  in  the  said  two  bills  of  exchange, 
or  in  dther  of  them,  to  wit,  on  the  Slst  day  of  June, 
A.  o.  184A,  to  wit,  at,  fto,  Itnow  that  the  same  had 
been  or  were,  or  that  either  of  them  bad  been,  or 
was,  mad^  upon  or  for  the  illegal  consideration  in 
the  second  plea  of  the  said  defendant  alleged ;  and 
this  he  the  said  plaintiff  prays  may  be  inquired  of 
by  the  country,"  &c 

Mr.  a  KeUtf  with  Jtfr.  Napier,  Q.  C,  for  the 
plaintiff  in  error. 

Mr.  A.  MetUjft  with  Mr,  Cfilmore,  Q.  C,  for  the 
defendant. 

[TIm  following  books  and  cases  were  cited  and 
commented  on:  3  Chit.  Pi.  IU6;  Steph.  PL  272, 
(dth  Ed^;  Horn  v.  BnuicoU,  <1  Bing,  N.  C. 
823.  S.  a  1  Soott  IS2)  1  Hmmphreme  v.  ^ConneU, 
(7  M.  ft  W.  370,  S.  d  9  Dow.  P.  C.  213); 
Gweham  v.  Steeeting,  (3  Sannd.  207,  note  a) ; 
CowKiAaw  T.  Cheeiyn,  (1  Cr.  A  Jer.  48) ;  Eden  v. 
Turtle,  (10  Mee.  &  W.  635);  AUwer  v.  Currie, 
(II  M.  ft  W.  14);  aedget  v.  Sandon,  (2  T.  R. 
433)  ;  Martton  v.  AUen,  (8  Mee.  &  W.  494)] 
'  BtACKBtmnB,  C<  J — This  is  an  action  of  as- 
sumpsit, and  the  declaration  contains  two  counts 
on  separate  bills  of  exchange,  and  the  monm 
counts.    It  is  an  action  by  the  indorsee  of  a  bill 


of  exchange  against  the  acceptor.  The  idttim 
pleaded  the  general  issue,  and  a  ipedil  SttS 
both  the  counts  on  the  hills  <^  exchanga.  j^tb 
plea  a  replication  wm  put  in,  which  wai  dcain!! 
The  court  below  gave  jodgomit  in 


to. 


the  plaintiff.   The  plea  in  subMaocc  slleRi  (1^ 
there  was  no  consideration  tat  the  somrf  boTI 
in  the  bills  of  exchange  mentioned,  but  thit  ittZ 
lost  at  the  same  of  hazard,  and   Um  tbe  tiuM 
before,  and  at  the  time  when  be  flnt  bsow  at 
WM  the  indoraee,  and  holder,  and  iaiircMidiiX 
aaid  two  billa  of  exchange,  fto,  wdl  kaevtbHiW 
same  had  been  and  were,  and  that  escbtftin  w 
been  and  wwao  made  upon  and  forib^jji^ 
consideration."     The  repUcariM  tmaM^ 
statement,  **  That  the  said  plaintiff  Ji^m^m 
or  at  the  time  when  he  first  hecams  ndvuihi 
indorsee,  and  interested  in  the  ssid  t«o  bttb  ef 
exchange,  or  in  either  of  them,  to  vii, 
that  the  same  had  been  or  wm,  or  tbu  dtb«  gf 
them  had  been  or  waa  made  upon  or  for  the  illtnl 
consideration  in  the  second  plea  sllegad."  ^ 
traverse,  it  was  argued,  was  too  largs  oo  imwm 
grounds.   The  first  is,  because  tfaa  defeat  L 
his  plea  says  that  the  plaintiff  badaotiesbsihila 
he  became  indorsee,  awl  iDterastad  ia  the  bilk  It 
is,  howevor,  a  clear  aiiawer  to  tUs  lo  My,  Uttn 
this  record  the  plea  says  that  tha  plaistiff  bttiH 
indorsee  and  intereeted  at  one  ud  the 
ment  of  time.   If  the  indorsement  to  the  {duKd; 
and  his  becoming  interested  in  the  lull,  ooM  ^ 
distinct  acts,  they  are  not  so  plsaded;  bM  ■ 
pleaded,  the  construction  to  be  given  loitb,  tbe 
it  contains  a  single  averment,  that  st  mh  sod  ik 
same  moment  lie  had  notice  of  the  iUi^  gpgit. 
deration.   This  is  the  real  mesoing  nf  ibepJn, 
The  next  objection  is  of  the  sams  kiad,  mb^, 
that  the  replication  is  bad,  because  it  s*mthtt 
plaintiff  did  not  know  that  the  'liyfrmln  Ion  tk 
money  {u  «.  for  or  "  upon  tiie  oonsidsntios  b  tki 
second  plea  alleged**)  at  the  game  «f  hswd,  aid 
does  not  deny  that  it  wu  lost  at  any  otbar  pmk  T« 
this  oliuecUoo  the  auawer  1%  that  the  vsrisrfAi 
replication  being  tlie  Miim  as  the  pls^  thetoi- 
struction  must  bethe  same.   The  travgmiiafds 
very  matter  alleged  in  the  plea,  and  lbs  mnli  n 
co-extensive.    The  next  utgection  Is  tbattbetn. 
verse  should  be  in  tlie  disjunctive— tlut  \k  tn- 
verse  is  in  such  a  form  as  would  require  froa  (k 
defendant  proof  of  notice  before,  "sod"!!  tbctiM 
of  the  indorsement,  whereas  notice,  briwcor'a 
the  time  would  susuin  the  plea.  ThtiobjeetiBBii 
untenable.    If  the  defendant  gave  proof  of  ooln 
before  the  plaintiff  became  indorsee,  sudi  proof  vifi 
of  necessity  establish  that  lie  had  notioe  it  IbeiiBe 
of  his  becoming  indorsee ;  nor  is  tiie  ddendut  ii- 
convenieooed  in  any  defence  he  could  hiv*  mtk 
Independently  of  this,  the  traverse  is  rigUiollm 
simply  negativiug  the  fcmn  of  the  piss.  TWImI 
objection  is,  that  the  replioatioo  does  Mtiuf  list 
the  plaintiff  bad  notice  when  he  baeams  tk  bulk. 
This  is  in  effisct  tbe  same  as  the  first  e)|jecl)aii  ud 
is  to  receive  tlie  same  reply.  All  tlie  tikffAm 
are  connected  with  the  copulative  **sad,"tnmMg 
tlie  single  averment  in  tbe  plea,  tUt  tbe  kwiI 
acts  were  done  at  tlie  same  moment  of  tint.  V\'t 
are  therefore  ^  opinion,  that  tbe  js^msi  i^tlit 
court  bdow  must  be  afflnDed.We4pMii/^hMA 
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COURT  OF  EXCHEQUER  CHAMBER. 

Kbas  v.  Stbono. — /Vfi.  2,  3,  and  May  30. 
Coram  BUckburae,  C.  J.,  Doherty,  C.J^  Figot, 
C.  B.,  Feonefatber,  B^  Torrens,      Crampton,  J., 
Perriut      Richards*  B.,  Jackson,  J^  MoorOt  J. 
Mttate  Ball,  J<  ud  Lefroy.  B. 

CammmU,  amttrwtion  of—Emdniee—BiU  of 
Ejteeptiona, 

Wktre  in  a  leate  there  are  covenantt  Jor  renewal  and 
fatrf  ei^eyment  (with  intervening^  eotientmte),  the 
JirH  wmlimited,  Ae  latter  ^maij/tedt  and  <A«  cotw- 
mhIi  are  not  mameitlent  wm  each  other,  the 
gtaeral  eooenant  it  uyUpendemt  andtmeontroUed 
^du^fmli/liedeovenanttandwatheldtoherigh^y 
iitJwAin  ike  declaration  at  an  unquaU/Sed  coW' 
next. 

Hdd  Ikat  evidence  of  Uie  vaiue  of  a  leaea  woe  ad- 
MtftUf— '<Aoi^  not  etrictfyappUcMe  to  the  itsue 
feaid-~Jor  thepurpoaet^gu^ing^  thejvryin  their 
titimai* — the  que^ion  behig  wholfy  one  dlamii- 
j^M,— RioliardB,  B.  rfiMmlimfo. 

Held  t&of  wAm-*  the  renewait  if  grantedy  would  be 
aeUdeat,  the  grantor  having  no  interest  from 
ipjUcA  to  renem>,  that  the  j^^igo  thouid  have  di- 
rteted  the  Jury  to  find  for  aomina/  damagee, 

Hrid  thai  MBceptione  to  different  eJipre$eion$  in  the 
jnJ^t  tharge  aeriatiai,  without  atoHng  dearly 
whet  the  did  UU  the  jury,  or  what  the  de- 
^ndoat  ra^fwired  him  to  tell  therOf  wae  mot  opro- 
fur  mode  of  framing  a  bill  of  exeepOenet  tmd, 
ptr  Bbokbunwi  C  Jn  ^uU  on  thii  ground  alone 
Oktueiptione  tkould  be  ommded.* 

'Haa  was  error  from  the  judgment  of  the  Court  of 
Queeo'a  Bench,  on  exceptions  to  the  ruling  of  the 
Lord  Cfaief  Baron,  on  the  trial  at  Armagh  Summer 
Aanai)  1847.  The  action  was  in  covenant  by  the 
urignee  of  lessee  against  the  personal  representa- 
tins  of  the  leaaor.  The  declaration  contained  four 
coonts  upon  the  same  covenant.  Pleas,  nan  eat  foe- 
twm  to  the  lease  of  1800,  and  also  to  the  assignment 
of  H  in  18S0,  and  pXene  adminiatravit.  There  were 
other  pleaR  which  were  not  now  before  the  court, 
bring  held  bad  upon  demurrer — (reported  5  I.  L.  R. 
540.)  The  seeond  count  (which  alone  was  befive 
the  court)  stated  that  John  Maxwell,  on  the  Ut 
dajof  November,  in  the  year  1800,  demised  to 
Joseph  Craig,  his  executors,  administrators,  and 
asiigns,  certain  lands  with  the  appurtenances,  ex- 
cept as  therein  excepted,  to  hold  with  the  appur- 
tenances except  as  aforesaid,  to  the  said  Jooeph 
Craig  bis  executors,  adminisirators,  and  assigns, 
from  the  said  1st  day  of  November,  1800,  for  the 
term  of  twenty  years,  at  a  certain  rent,  and  the 
uid  John  Maxwell  did  in  and  by  the  said  last 
moitioned  indenture  for  himself,  his  executors,  ad- 
ministrators, and  assigns,  covenant,  promise  aud 
agree  to  and  with  the  said  Joseph  Craig,  his  ex- 
eeoton,  administrators,  and  asrigns,  that  at  the 
expiration  of  the  demise  then  granted,  he,  the  said 
John  Maxwell,  his  executors,  administrafora,  and 
iMgns,  would  renew  the  then  present  lease,  or  any 
fnture  leaie  whidi  should  be  granted  of  the  said 
last  oMntioned  premises,  by  trading  thereto  snefa 
iHimber  of  years  as  in  that  present  demise,  that  ia 

.  *  Tbs  4UtateaBe  of  opti^  ia  th*  Cwirt  was  rather  on 
tiM  nnlt  »t  tha  nrldflDfl^  than  on  te  legal  proinsiUotu 
here  ttated- 


to  say  the  tenn  and  space  of  twenty  yeara,  and  so 
on  at  the  end  or  expiration  of  every  term,  he  the 
said  John  Maxwell,  his  executors,  administrators, 
and  assigns,  should  and  would  make  out  a  new  lease, 
or  renew  the  then  present  or  any  fnture  leaae  which 
should  be  granted  of  the  said  laat  mentioned  pre- 
mises, for  the  term  and  space  twenty  years,  and 
so  on  to  be  contlnaed."  The  dedaratiim  then 
stated  a  covenant  by  the  lessee,  bis  executors,  ad- 
ministrators, and  assigns,  to  pay  to  the  lessor,  his 
executors,  administrators,  and  assigDs,  a  triennial 
fine  of  £1  2b.  9d.  during  that  demise;  the  entry  of 
the  lessee ;  the  assignment  on  the  1 7th  April,  1820, 
by  the  lessee,  of  his  whole  interest  to  William 
Craig,  in  as  beneficial  a  manner  as  he  held  it  him- 
self, and  subject  to  all  the  covenants  of  the  original 
tease  of  1800;  that  William  Craig,  being  so  pos- 
sessed of  the  said  term,  and  of  the  said  right  of 
renewal,  died  in  the  month  of  April,  1820;  that  the 
plaintiff  Jane  Keen,  before  her  marriage,  took  out 
administration,  and  became  thereby  poMessed  <rfthe 
residue  of  the  said  term  of  twenty  years ;  and  her 
marriage  with  the  plaintiff  in  October,  1 820  ;  the 
death  of  John  Maxwell  the  lessee,  on  the  20th  of 
January,  18S0 ;  and  that  the  term  of  twenty  yean 
granted  by  the  said  John  Maxwell,  expured  on  the 
Ist  of  November,  18^.  The  regular  payment  of 
the  triennial  finer  *by  Joseph  and  William  Craig, 
and  by  said  Jane  before  her  marriage,  and  by  her 
husband  and  her  since  tier  marriage  to  the  said 
John  Maxwell  in  his  life-time,  and  to  his  executors 
since  his  death,  and  the  demand  of  a  renewal  by 
the  plaintiff,  and  the  refusal  of  the  defendants. 
In  the  lease,  afler  some  intervening  covenants,  there 
was  a  qualified  covenant  for  quiet  enjoyment  as  fol- 
lows '*  And  the  said  John  Maxwell  does  covenant, 

promise,  and  agree  to  and  with  the  said  Joseph 
Craig,  his  executors,  administrators,  and  assigns,  that 
he  and  they  paying  the  hereby  reserved  rent  and  re- 
ceiver's fees  and  duties,  and  performing  the  con  - 
ditions  hereinbefore  mentioned  and  expressed  shall 
and  may  quietly  and  peaceably  hold,  and  occupy, 
and  enjoy  the  Weby  granted  premises  with  their 
and  every  of  their  appurtenances,  except  as  befwe 
excepted,  without  the  let,  hindrance,  or  molestation 
of  him  the  said  John  Maxwell,  or  any  other  person 
deriving  by,  or  from,  or  under  him.*' 

The  plnintiif  gave  in  evidence  the  lease  of  1800, 
and  the  assignment  in  1820;  endorsed  on  the  lease 
of  1800  was  the  following  memorandum: — 

"  Received  from  the  within  -named  Joseph  Craig 
the  sum  of  £950  sterling,  as  a  fine  for  the  wilhin- 
mentloned  lands  of  Manooney,  given  under  my  bend 
this  first  day  of  November,  1800. 
(present,) 

The  following  receipt  was  also  given  in  eiidrace, 
subject  to  objection : — 

"  Received  from  Mr.  Joseph  Craig  on  account  of 
a  purchase  of  a  part  of  Manooney  farm,  Nine  hun- 
dred and  thirteen  pounds,  fifteen  shillings,  sterling. 
VubUn,  Sep.  20,  180O. 

By  procuration  from  John  Maxwell. 
John  Maxwkix. 
£dwx>.  Ahmstboito. 

£913  15  0 
Now  rec^ved,    36   5  0 

 £950   0   O—in  fiiU, 

Z)«c.  2^  IBOa  JoHV  Maxwell." 
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Evidence  of  the  parment  of  the  rent  and  re- 
□ewal  fines  to  John  Maxwell  and  his  esecatora, 
under  the  lease  of  1600  was  also  given.  Mr. 
H.  L.  Prentice,  a  witness  for  the  plaintiff,  was  asked 
what  was  the  value  of  snch  a  farm  held  under  a 
CoU^  leas^  taking  into  consideration  the  risk  on 
the  one  side  that  the  Ctdlege  might  not  renewi  and 
the  chance  on  the  other  ude  that  they  would  ?  The 

Soestion  was  c^biected  to,  bnt  admitted  by  the  Lord 
ihiefBaron.  ThwewMnoevideneeof  any  demand 
of  renewal,  nor  of  any  tender  for  execution  by  the 
plaintiff  of  any  deed  of  renewal,  all  of  which  matters 
were  subject  of  exception  by  the  defendant.  The 
defendant  gave  evidence  that  the  lands  in  question 
were  a  part  of  the  College  estate,  and  proved  a  lease 
of  them  to  Robert  Maxwell  for  twenty  years  from 
the  30th  of  March,  1754,  and  renewals  thereof  to 
1769.  On  the  22nd  of  February,  1774,  the  lease 
was  renewed  to  Henry  Maxwell,  to  whom  the  renew- 
als were  granted  till  1816,  after  which  period  they 
were  made  to  Maxwell  Close  till  1 824,  the  last  re- 
newal proved.  The  payment  of  rent  under  the  lease 
wu  proved,  the  practice  of  the  College  to  renew, 
and  the  will  of  Robert  Maxwell,  the  first  lessee, 
whereby  he  devised  his  interest  to  Henry  Maxwell, 
and  Uiat  probata  thereof  was  granted  to  John  Max- 
vdl,  one  of  the  executors  j  tm  Henry  Hazwdlin 
1616  devised  his  interest  to  the  Reverend  Saumd 
Caoae,  who,  on  the  Slat  of  December,  1816*  devised 
bis  interest  to  Maxwell  Closet  that  Henry  Maxwell 
had  possession  under  the  will  of  Robert  Maxwell, 
and  that  John  Maxwell,  who  made  the  lease  of  1800 
to  Joseph  Craig,  paid  a  rent  of  £19  10s.toMaxwell 
Close  for  the  premises  demised  by  John  Maxwell  in 
the  lease  of  1800;  that  Maxwell  Close  had  given 
John  Maxwell  notice  to  quit,  and  recovered  posses- 
sion of  these  premises  under  a  judgment  in  ejectment 
in  Hilary  T^m,  1822,  and  continued  in  possession 
till  he  sold  the  land  to  the  defendant  Strong.  Evi- 
dence was  given  of  a  search  for  the  habere  under 
which  Maxwell  Close  obtained  possession,  but  that 
it  could  not  be  found.  There  was  no  evidence  of 
rent  being  paid  to  any  person  by  J.  Maxw^  prior 
to  1818.  The  defendant  admitted  assets.  The 
charge  of  the  Lord  Chief  Boron  was  thus  stated  in 
the  bill  of  exemUons:-— 

And  the  said  counsel  for  the  said  defendant  did 
then  and  there  insist  that  the  said  learned  Judge 
ought  to  direct  the  said  jury  that  inasmuch  as  it  so 
appeared  in  evidence  as  aforesaid  that  all  the  estate 
and  interest  which  the  said  John  Maxwell  in  liis  life 
time  had  or  the  said  defendants  his  executors  as 
aforesaid  as  such  executors  had  in  the  said  premises 
demised  by  the  said  lease  of  the  1st  day  of  Novem- 
ber, 1800,  were  evicted  as  aforesaid  by  the  said 
Maxwell  Close,  having  such  title  paramount  thereto, 
as  aforesaid,  the  said  plaintiff  was  not  entitled  to 
a  verdict  for  more  than  nominal  damages;  but  the 
said  learned  judge  then  and  there  refused  so  toinform 
and  direct  the  said  jury,  and  on  the  contrary  thereof, 
after  stating  to  the  jury  the  isaoes  ixpon  which  they 
were  to  fino^  and  the  eridenoe  relettng  to  the  said 
issues,  tcid  the  said  jury  that  they  were  also  to 
assess  the  damages  sustained  by  reason  of  the  breach 
of  covenant  stated  upon  the  record,  and  that  the 
question  of  damages  was  one  entirely  for  the  jui^; 
and  the  learned  Judge  read  for  the  said  jury  the 
cuveaant  for  renewal  contained  in  the  lease  of  1800, 


and  told,  and  directed  tha  said  jnj  that  it 
amount  to  a  contract  that  John  Mtxwdl  voold  b 
such  an  interest  as  would  enable  tin,  ittkexnin! 
tion  of  the  lease,  to  grant  soch  rceetil; 
learned  Judge  read  to  the  ssid  jury  thscoresiai  fc! 
quiet  enjoyment  contained  in  the  ssidleiM^  nd  loU 
them  that  the  latter  eovenrnt  vanaeht^j^ 
eviction  by  title  panoomit,  thotistoin,  bf  n, 
person  claiming  and  havingtlde  not  derived  £^ 
or  under  John  Mnwd^  t**^pl>«dvia«thei^ 
of  the  laid  lease,  or  after  its  exiMoa,tiil4(ri 
renewal  of  it  damages  eoold  nothsi«a*cndfir 
such  an  eviction  upon  ^  last  Dwttioogd 
or  upon  a  similar  covenant  contaiBai  nacb^^j* 
And  the  learned  Judge  told  the  juyi^asi^ 
nfagee  could,  in  sodi  easa^  beneovsni«  AiMn, 
nant  for  quiet  enjoyment,  tlwn,  if  no  r^K^i^ 
could  have  been  grwited  1^  the  eaeestm  of 
Maxwell,  he  wonld,  without  givii^  Am  ■  fa6n 
direction  upon  the  amount  <tf  damsgi^  ^ 
a  matter  entirely  for  the  jury,  advise  Oan  t»  mn 
nominal  damages  only  I  but  the  IsarasdjidH  hi- 
ther told  and  &ected  the jory,  that  s mtaMqaa. 
tion  for  the  eoosideration  ef  aidd  jarropoatkial 
evidence  wm^  whether,  at  the  tinMar  OssiMiRi 
of  the  said  lease  of  the  Istdi^ofNeraDbw,  Inol 
by  the  eaid  John  UMnreO,  there  vss  is  bet  wl« 
estate  or  interest  in  the  aiid  prsntisw  v«itcd  ii  tk 
seid  John  Mexweli  ee  WMdd  have  soafaM  Ua  or 
his  exeoettWB  to  grant  a  vtM  renewri  of  the  nid 
lease  at  the  expiration  thereof,  wbereapoD  Uinil 
counsel  for  the  said  defendant  did  thea  and  An 
except  to  the  said  t^num  and  ArestiaBtsikeiui 
jury  of  the  said  learned  Judge  as  wsQ  IweuK  k 
refused  so  to  inftirm  and  tUrect  the  said  jay  Mint 
aforesaid  prayed  by  tlie  said  counsdftrii»dc&}- 
dant,  as  because  be  so  iitfomied  and  dhsphdllKiiid 

j  ury  as  last  aforeeaid,  and  thn  were  fay  Urn  Uamcd 
and  directed  ea  to  a  material  qusstioa  h  ifcnwi 
for  them  upon  said  avideooa.  And  thsndhnsl 
Judge  further  lielid  and  so  inftimsdtliBNidjtinr 
that  the  said  lease  of  the  1st  day  of  NotmbUt,  im, 
if  unexplained  and  in  no  way  alfccted  bj  oikairi- 
dence^  would  hnport  oo  theiheeofillhitthsail 
John  Maxwdl  had  u  ealatoui  sudpfe^wcfra- 
tensive  with  that  wUdi  be  [woftssed  to  grsot  Am^, 
and  that  there  wasftdistinotlntiflHlioogirait^tlH 
said  lease  to  the  lessee  thereof  that  he,  tbenid  Job 
Maxwell,  then  had  a  lease  woAet  the  wd  Colitis 
of  the  said  premises  mmtiooed  io  the  Mid  Imicf 
the  1st  day  of  November,  1800.  And  Uteisidlanid 
Judge  farther  informed  tbeaaid  jarydiatiftbewi 
John  Maxwell  was,  at  the  time  of  tfas  exeestiaiof 
said  lease  of  the  1st  day  of  Noveohsi^  ISOO,  ih 
owner  of  a  lease  of  the  said  premises  fem  tbiatf 
College,  then  it  was  dew  from  the  pradiee  ttdwd 
to  the  said  jwy  by  the  aaid  witoesi^  JoskuNoi. 
that  there  might  liave  been  an  hrterast  u  tkaid 
John  Maxwell  or  the  defendants,  biseuealta^M 
of  which  a  renewal  oC  the  said  lasse  ctf  the  htdijof 
November,  1600^  eoold  hava  been  gnsedtoHw 
present  pUlatin,  and  that  thoueh  ths  hpliMrat 
in  sudi  lease  under  the  eaid  Coutg^Hu^mva. 
vested  in  the  said  John  Maxwdl,  yet  if  hj  ptftj 
was  interested  therein  as  a  tmsteefiirhia,is«qitt- 
table  estate  might  have  been  gcantsd  to  tkaid 
plaintifi^  by  an  instrument  pitrportiBg  to  be  ■  »• 
newal.  And  the  seid  teamed  JodgeMcrhilduil 
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■0  iidorjaei  tbesiid  jury  tkat  in  bwopinion  thestate- 
«eoc  ia  Uie  said  lease  of  the  Ut  day  of  November, 
ISOa,  of  a  lease  to  the  said  John  Maswell  from  the 
■aid  Cottege  with  the  other  evidence  in  the  caae, 
auaed  aqoe^n  for  ttwKdd  jury,  whether  such  an 
inttrument  did  not  exitt  ai  woald  have  enabled  the 
defendaalp  in  IfiStO  (o  exwnto  a  renewal  to  the  plain- 
tiff of  thtMidpnuoiaes.  And  the  said  learned  judge 
after  cdUing  the  attention  of  the  jury  to  the  evidence 
^veaby  tliedafimdaDt,  tending  to  pnxore  eviction 
by  title  Mranaountf  told  the  jury  there  was  on  the 
other  aiMevadenoe     tbnr  oonsideration  that  John 
Haswell  might  have  had  such  title  as  aforesaid  at 
the  time  of  the  execution  of  said  lease  of  the  1st  day 
of  NoTonber,  iSOO,  and  the  said  learned  judge 
eailsd  th*  attention  ci  the  jury  to  the  evidence  from 
wbteh  it  would  appear  that  the  said  John  Maxwell 
reauBDed  in      enj<mnettt  of  the  said  demieed  pre- 
mises till  shwtly  before  the  date  of  the  said  cyect- 
nmt  brou^U  by  the  said  Maxwell  Close  as  afore- 
aa24  und  -that  the  said  Joho  Maxwell  received  the 
veotaof  the  said  premises  and  a  triennial  fine  there- 
on^ ani  the  kerned  jodge  told  the  jury  that  there 
vii  en  the  neord  aa  admiisioe  that  thoae  rents  and 
fiaaa  wore  paid,  and  sailed  their  attention  to  the  evi- 
deece  ef  the  finding  of  the  lean  of  1800  among  the 
pnpera  of  the  delendant,  and  to  the  fact  that  the 
lease  under  which  John  Maxwdl  held  was  not  found 
among  said  pi^ian  or  prodnoed  at  the  trial.  And 
the  snid  learned  judge-left  it  to  the  said  jury  to  con- 
aider  whether  such  continuance  as  aforesaid  in  the 
eojc^mmt  of  the  said  demised  premises  by  the  said 
J^m  ICaxwdi  was  consistent  with  the  supposition 
that  ther*  was  no  such  title  in  the  aaid  John  Max- 
well Bodsr  the  said  College  as  aforesaid.    But  the 
ieamad  judge  told  the  j  ury  that  they  shouM  also  take 
into  consideration  the  evidence  of  the  said  Maxwell 
Cloa^  apd  the  whole  of  the  evidenee  given  by  the 
defendant,  that  the  said  John  Maxwell  was  only 
tenent  at  mil  of  the  said  premises  to  the  said  Max- 
well  Closoi  and  thereupon  the  counsel  for  the  said 
defendant  did  then  and  there,  on  the  part  of  the 
aaid  deteaiivBtt,  exempt  to  the  said  opinion  and  direc- 
tioo  -to  the  emd  jury  of  the  said  leuned  judges  and 
to  wltffk  he  ao  tMd  tbeeaid  pay ;  inasmuch  as  he 
thawBby  left  metten  to  the  sidd  jury  for  their  consi- 
dmetlon  itud  decision  not  legally  ariuug  upon  the 
■aid  iesDes  and  evidence  aforesaid  to  consider  and 
flecide;  but  which,  if  proper  to  be  considered  at  all 
up«»  aaid  issues  and  evidence,  it  belonged  to  the 
learned  ^odge  exclusively  to  consider  and  decide, 
and  which  he  ought  to  have  considered  and  decided 
himeelf  upon  the  legal  copstruction  of  the  said  lease 
of  the  Let  day  of  Noveaiber,  IdOO,  and  the  legal 
effect  oC  the  other  avidenoe  ao  given  as  aforesaid  as 
applicable,  if  applicable  at  all,  to  the  construction, 
effect,  and  legal  operation  of  the  said  lease,  and  to 
have  directed  the  said  jury  accordingly.   And  the 
vsomiael  for  the  aaid  d^eadaot  did  then  and  there 
snaiat  b^bra.tba  said.learned  judge  tliat  he  ought, 
wad  tfaagr  did  then  and  there  pray  him  to  inform  and 
diivct  the  sajd  jury  that  there  was  no  legal  evidence 
aay  such  estate  or  interest  in  the  said  demised 
prewiaes  being  vested  in  the  aaid  John  Maxwell  at 
the  tinoB  hvAxeeoted  the  aaid  lease  of  the  Istday  of 
NoTeEDbw,  IBOO,  or  at  any  Ume  afterwards,  as  could 
have  emiDded  hiiib  or  the  defendant  as  his  execu- 
toTflb  to  (puit  a  valid  renewal  of  the  said  lands 


thw^y  demised,  at  the  expiration  of  the  sai4  lease 
of  the  1st  day  of  November,  1800.  But  the  said 
learned  judge  refused  so  to  direct  and  infc^ni  the 
said  jury,  and  the  said  couoael  for  the  said  defen- 
dant did  then  and  there  exc^  to  the  said  opinioa 
and  ruling  of  the  said  learaed  juc^  because  he  re- 
fused to  direct  and  inform  the  aaid  jury  as  last  afore- 
said prayed  by  the  said  counsel  far  the  said  defen- 
dant, but  left  the  question  Id  that  behalf  to  the  said 
j  ury  as  aforesaid.  And  tlw  and  connsel  for  the  said 
defendant  did  then  and  there  inust  before  the  said 
learned  judge  that  he  ought,  and  they  did  then  and 
there  pray  him  to  inform  and  direct  the  said  jury 
upon  the  whole  of  the  sud  evidence  ^ven  on  tlie 
part  of  the  said  plaintiff  and  the  said  defendant  as 
aforesaid  that  if  the  said  jury  believed  the  said  evi- 
dence they  should  either  find  a  verdict  for  the  said 
defendant  or  a  verdict  for  the  said  plaintiff  for  no- 
minal damages  only ;  but  the  said  learned  judge  re- 
fused so  to  inform  and  direct  the  said  jury,  and  on 
the  contrary  thereof  held  and  afiirnied  and  told  the 
said  jury  that  if  they  bdieved  the  whole  of  the  said 
evidence  they  might  find  a  verdict  for  the  said  plain- 
tiff for  Sttbatantiid  damages,  but  the  amount  thereof, 
and  whether  the  same  should  be  anlntantial  or  nomi- 
nal was  a  matter  entirely  tor  them- 

The  jury  found  a  verdiek  for  the  plaintiff  for 
£1000.  The  plaintiff  elected  to  take  their  verdict 
upon  the  secoud  count  alone. 

The  postea  stated,  "that  a  special  jury  to  try 
the  said  issues  so  joined  between  the  said  parties 
pursuant  to  the  statute  &c.  (certain  jurors,  naming 
them)  came  and  are  duly  elected  and  sworn  upon 
that  jury,  and  because  tiie  residue  of  the  jurors  of 
the  same  jury  did  not  appear,  therefore  oue  other 
person  of  those  standing  round  in  oourt,  by  the 
sheriff  of  the  said  eounty,  at  the  request  cf  said  Jotm 
Kean,  &c.  and  by  command  of  the  sud  justices,  is 
newly  set  down,  and  was  sworn  upon  that  jury,  and 
the  said  juror  so  newly  set  down,  t<^ether  with  aaid 
jurors  so  sworn  and  impanelled,  being  duly  elected, 
tried  and  sworu  to  declare  the  truth,  find,  &o." 

Mr.  Bolmtt  and  Mr.  Napier,  Q.O,  Mr.  OrmAjf 
with  them. — ^The  only  covenant  stated  in  tiwdeola- 
ration'isthatforrenewal;  that  for  quiet  enjoyment 
appeared  on  the  prodoetien  of  the  leue  at  the  trial. 
The  construcUon  of  the  fint  oovoiaot  depends  upon 
that  of  the  latter,  which  is  limited  to  the  acts  of  J. 
Maxwell  and  those  claiming  under  him.  There 
are  two  classes  of  exceptions,  to  the  evidence  and 
the  charge :  the  first  is  to  the  admission  of  the  receipt 
for  £950,  it  not  being  mentioned  in  the  deed,  nor 
material  to  the  issues  ou  the  record.  The  second 
and  third  exceptions  are  to  the  reception  of  evidence 
as  to  the  value  of  this  farm-lease^  and  go  to  the  con- 
struction of  the  covenant ;  the  fourth  is  to  the  charge 
of  the  learned  judge.  [That  the  whole  instrumeot  was 
to  be  taken  into  consideration  they  cited  and  coraraent- 
ed  upon  Broughton  v.  Conwa»ft  (Pset^  240,  S..C| 
Moore,  &60  Browning  v.  fVrightt  (8  B.&  P.  13t) 
Foord  V.  Wilsoth  (S  Taun.  545,  S.  C. :!  B.;  Moon, 
502i)  Jimdt  V.  MarthaU,  (1  Brad,  ft  Bing.  319| 
S.C.aB.Moore^  703;)  Brotn  v.  Snmm,  {1  Kxb, 
234;)  Merrill  v.  /Vvane,  (4  Taun.  329;)  During 


'  The  eoraasnt  fat  qvStt  et^Jojrmuit  was  stiUed  lu  tba 
third  count,  on  which  the  plslntiffi  allowed  the  defeedsnts 
to  have  ja^ment. — Jteporttr. 
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V.  Farringttm,  (1  Hod.  118;)  lAne  Sitmhtiuonf 
(6  Seott.  447;  S.  C.  b  Bing.  N.  C.  188;  S.  C.  in 
error;  7  Scott,  60,  pw  Lord  Denman;)  SUmnard 
T.  ForbBM,  (6  Ad.  &  El.  57S.)]  The  fifth  and  sixth 
exoeptiom  are  in  effect  that  where  either  expressly 
or  impliedly  acts  were  coveoanted  to  be  done  on 
both  sides,  neither  can  maintain  an  action  for  the 
breach  without  averring  that  he  has  done  his  part, 
or  his  willingness  to  perform  what  he  has  not  done. 
[^Pennefather,  B, — This  argument  does  not  appear 
to  be  open  to  you  under  the  plea  of  non  Mtfikctum,"] 
Edmonds  v.  Grovet,  (2  M.  &  W.  642,  per  Alderson, 
B.;)  Smith  v.  Martin,  (9  M.  &  W.  304.)  [P^nn*- 
JathtT,  B. — In  both  cases  an  inference  was  attempted 
to  be  drawn  from  an  admission  on  the  record.] 
Framnan  v.Mayorof  Waterfiyrd,  (1  8ch.  &  Lef.45I.) 
The  seventh  exception  is  that  the  learned  judge 
should  not  have  1^  it  to  the  jury  to  say  whether 
John  Maxwell  might  not  have  had  some  tiUe  oon* 
traiy  to  that  established  by  the  evidence  of  the  de> 
fmdants,  to  be  in  the  C\mb  family.  The  learned 
judge  sfaoold  not  have  told  the  jnry  that  there  might 
he  some  title  or  beneficial  interest  in  John  Maxwell ; 
if  there  was  we  admit  the  verdict  was  right.  There 
is  no  evidence  that  John  Maxwell  had  any  estate 
out  of  which  he  could  have  given  the  plaintiff's  that 
which  they  required,  and  if  not  they  cannot  com- 
plain of  not  getting  that  which  would  be  valueless. 
Lastly,  there  was  a  mi»-trial.  It  appears  from  the 
poatea  that  there  not  being  a  sufficient  number  of 
special  jurors  present,  a  tales-man  was  talcen  decir^ 
eumitantibtu i  the  twelfth  juror  or  tales-man  was 
improperly  chosen;  this  is  a  statutaHle  jur}-,  and 
must  be  chosen  pursuant  to  the  sUtute^  [35  H.8,  c. 
6;  10  Car.  1,  seas.  2,  c.  13,  s.  8];  Avfari  v.  Orng, 
(2  Saund.349,  n.  li)  6Geo.4,e.51.  Bythe28th 
sect  of  the  3  ft  4  W.  4,  0.  91^  the  tales-man  should 
be  taken  from  the  common  jury,  and  the  officer 
•hould  have  taken  and  put  them  into  the  ballot-box. 
[/Win,  J. — He  is  bound  to  take  them  from  the 
eircumHmtibtat  ff  possible  they  should  have  a  qua- 
lification, if  not,  whoever  is  preeenL  Pennrfather, 
B. — Would  not  a  consent  cure  the  defect?  if  so  the 
averment  is,  that  the  plaintiff  consenting,  the  jury 
was  taken  dt  cireunutantibutt  and  the  defendant 
went  on  to  trial.]  Finesv.  Norton,  (Cro.  Car.  279;) 
Crowe  V.  Edwtrdt,  (Hob.  6;)  Jenk,  Cent.  89,  case 
73 ;  Gardner's  case,  (5  Hep.  86  b. ;)  Holt  v.  Meliow- 
croft  and  King  v.  Perry,  (5  T.  R.  453;)  Fermor 
v.Borrington,  (Cro.  El.  222;)  ffassett  y.  Pavnsy 
(Cro.  El.  266  n.;)  jKiftf  v.  Tretneame,  (6  B.  &  C. 
S»4;)  Vrufwoole  v.  Heme,  (1  Hud.  &  B.'il2;) 
Farmer  v.  Moun^hrt,  (8  M.  &  W.  S66.) 

Mr,  T.  (yffagoH,  Q.C.  and  Mr.  ff,  ff.  Joy,  Q.C^ 
with  them  Mr.  Tomb,  Q.  C^The  covenant  is  ab- 
■olute  and  unrestricted,  and  the  court  cannot  enter- 
tain a  question  as  to  damages  only.  Bsc.  Ah^  tit. 
Damages;  ffixt  v.  Goats,  (2  Roll.  Ah.  703;)  Lowe 
V.  Piers,  (4  Burr.  2229.)  These  covenants  are  inde- 
pendent of  and  unrestricted  by  the  other.  There  are 
several  intervening  covenants,  therefore  the  express 
covenant  is  not  controlled  by  the  other.  The  cases 
cited  on  the  other  side  are  not  applicable;  Brown- 
ing V.  Wright,  (2  B.&  P.  13,)  is  in  our  favour. 
Ill  Mends  V.  Marshall,  (1  Bred.  &  Bing.  319.)  the 
0  )venant  was  immediately  connected  with  the  pre- 
c  'ding  one,  and  Foord  v.  Wi&on,  (2  B.  Moore, 
592,)  was  also  a  case  of  connected  ooventtnts.  lAw 


V.  Sttjthtnnn,  (6  SootI,  447,)  ma-^wiisirf  v. 
be$,  (6  Ad.  fc  EL  £72,)  were  eases  of  tainplMd 
covenant  being  oontroUed  by  an  exprsM  cofcnaitL 
The  same  prindple  will  be  fband  bid  ion  ia 
Piatt  on  Gov.;  SetteU  v./?tffcorrf»,  (11  Ea«.$43.-) 
Wiggv.LutterworA,  (18  East  138;  548,8j)  Gom- 
forth  V.  GWj^  (1  Saond.  60;)  Smith  r.  G>mh». 
(3  B.  &  Aid.  189;)   ff«$$e  v.  SteMmn,  (S  ^Tfr 
Pul.  565;)  Barton  v.  Fitzgeratd,  (ISEutSM,) 
It  was  not  necessary  to  show  any  erietlM  ^  toa^ 
one  claiming  onder  John  Maxwdl,  Dorerioiiiothe 
plaintifiSi.   The  receipt  was  l^lly  in  eiideiiet^ 
Burning  it  to  he  connected  with  the  Ifsn^  ni  nt 
clearly  admissible  as  an  admission  of  the  ^ 
the  parties  at  the  time  the  lease  was  wfe  fj^ 
question  to  Mr.  Prentice  was  abolegWaAiQaAe 
question  of  value.   The  lease  was  fai  eftdtBic^nt 
was  stated  to  be  derived  ftwn  the  CoBege,  m|  (ke 
witness  proved  that  meh  leaaea  wen  metaHe  b 
Armagh;  ft  was,  therefore,  nleghiinfcqiKiiim» 
to  the  value  of  the  danwofarenewiL  TlMnvii 
no  necessity  for  tendering  a  mewal  u  eontericd 
for.    Steer  v.  Shaker^  (IS  Mod.  401 ;)  fiUtr. 
Goats,  (Cro.  Jae.  391.)    Non^direetimi  ii  not  a 
ground  for  a  bill  of  exceptioiu.  M'A^Mm  i. 
Mangnall,  (3  Man.  &  6r.  &  Sa  517.)  [hnt- 
jhther,  B.— If  a  plaintiff  call  upon  a  judge  to 
direct  in  a  particular  manner,  and  he  refun  to 
do  BO,  he  may  except  to  the  non-directioi).]  Bal> 
ler,  N.  P.  316;  Bridgman  v.  BoU,  (Sbov,  P.C 
1 15.)    When  the  judge  iMves  to  the  jory  tlw  eri. 
dence  on  both  sides,  and  gives  them  no  direetina  od 
the  taw,  a  bill  of  exceptions  will  not  lie. 
V.  CUcftesfar,  (Sir  T.  Jones,  146;)  (8.  CSkT. 
Ray.  404.)   A  portictt  of  one  part  of  tkufarye 
another  la  not  to  be  naade  the  malkr  of  g. 


or 


oeption  to  the  entire  ehnrg«.  iVsmoiAi.  Ait- 
tow,  (4  B.  ft  Al.  280.)  We  eontend  fte 
question  ofdamagea  b  wholly  iif  espaeliro  ft  the 
question  as  to  whether  John  MaxwsU  hai  ym 
to  renew.  \Blackhwm*,  J. — I  deBOtofa* 
stand  that  the  judge's  charge  is  to  be  oijeetedto 
word  by  word  and  letter  by  letter.]  Dt  Uiim 
V.  Nvrman,  (9  M.  it  W.  820.)  As  to  the  ns4riil; 
the  cases  dted  do  not  apply  to  that  before  ^  eowt 
Alt  the  precedentB  are  general,  and  it  nnNtbeiiov 
intended  that  the  sheriff  did  bis  dnty.  OKr.*ii.vdt. 

The  court  being  divided  in  opinoa,  no*  de- 
livered their  judgments  seriaHm, 

May  80. — M  oobb,  J  This  case  eonas  bdtM  at 

upon  a  writ  of  error  by  the  defendant  in  the  emrt 
below,  where  the  qneetion  came  on  a  tnll  oititx^ 
tions  to  the  ruling  of  my  Lord  Chief  Bam.  Tbe 
Court  of  Qoeen'k  Bench  gave  judgmentfor  tbe|iliiB> 
tiff  below,  the  defendant  here.  (Tbekamedjgdge 
having  read  the  pleadings.)  Someoftbeexee|i(im 
in  this  case,  were  lakeu  durii^  tbe  pngmi  oftte 
case,  and  at  its  conclnsioib  It  was  foolaiM 
that  the  covenant  for  renewal  was  qo^ed  by  titi 
for  quiet  enjoyment ;  there  was  no  controwij, 
but  that  the  plaintiff^  below  were  eotttied  l«i  nr- 
diet  on  the  plea  of  non  est  Jacium,  and  Oat 
administravit.  The  only  question— solject  (o  • 
question  of  variance,  on  the  plea  of  «m  e^fidam, 
to  be  tried — was  that  of  damages,  and  of  tbepnB- 
ciple  upon  which  they  were  to  be  assessed.  Tbe 
lease  and  asrignment  being  proved,  the  reoeipt  of 
the  purdiaae  money  vaa  cmffed  in  evidcaee.  Tbe 
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Iwan  date  wAer  the  exeeation  of  the  lease, 
gigned  hy  John  Maxwell  tbe  lessor.  The 
nduni  OD  tbe  lease  states  that  the  oonsider- 
r  tbe  lease  was  £950.  That  mMnorandum 
■tgoed  bj  J<rfiii  Maxwell,  tbou^  the  re* 
a.  £913|  a  portloo  of  this  ooniideratkm, 
I  beibn  the  execution  of  the  leass,  tbe  re- 
after.  The  defenduit  objected  to  the  ad- 
t;  the  receipt  i  hot  hotA  Chief  Bnou 
Dpinkm  it  ongfat  to  be  reoeived.  Now,  I 
1  aoi  not  able  to  vuderstaad  tbe  ground 
hieh  it  was  olgeeted  to ;  it  was  o^red  only 
questioo  damsges,  wbidi  was  the  sole 
I  in  controversy.  Coold  the  jury  possibly 
y  better  criterion  of  value  than  that  which 
H-  sad  lesKe  had  agreed  to  put  upon  ft  at 
g  of  the  grant  ?  It  is  clear,  from  the  receipt, 
50  was  given  and  taken  for  the  interest, 
ire,  it  appears  to  me  thst  a  receipt  signed 
lessor  was  clearly  admissible  against  his 
Dtatives,  to  shew  the  amount  of  damages. 
He,  I  am  of  opinion  that  this  raeeption 
be  overruled.  The  next  oliijeetion  is  the 
s  of  Hr.  H.  L.  Prentioe ;  where  a  question 
\j  one  frfoi^iiion,  it  most  frequently  be  put 
etieslly ;  nothing  is  more  common  than  in 
open  tbe  warranty  of  horses,  to  ask  what, 
>|ai>iDo  of  tbe  witness,  would  be  the  value  of 
w  if  sound,  and  what,  if  nDsouid :  thwe 
bo;  persons  quite  incompetent  to  give  an 
I  u  to  the  unsoundness,  or  otherwise  quite 
tent  to  speak  a*  to  the  value.  If  the  ques- 
ay  be  put  in  that  case,  it  may  here  also ;  and 
iheqaestion  were  objectionable,  it  is  removed 
>  ffbiequent  part  of  the  case,  which  shews 
1  course  of  renewal  on  the  part  of  the  Col- 
Theneat  objection  ia*  that  Uiere  was  no  evi- 
3f  an  eviction  by  John  Msxwell.  I  am  of 
'  no  loch  evidence  waa  necessary.  Snppos- 
i  plaintiff  not  to  be  disturbed,  that  would 
ntiwer  to  an  action  of  covenant,  for  not 
>g  a  nmewat.  The  fourth  exception  is,  that 
ige  refosed  to  direct  the  jury,  that  as  there 
0  oolioeon  tbe  part  of  the  lessee  reqair- 
)  kBKir  to  renew,  that  they  should  find  for 
ftadant  It  is  stated  in  the  declaration, 
Aenand  of  renewal  was  made  and  refused. 
«™nt  there  was  no  obligation  to  tender  any 
»e»al.  The  fAtaa  meaning  of  the  words  are, 
renewal  shonld  be  granted,  f  do  not  think 
•ay  ground  for  exception.  The  next  excep- 
'  tliat  the  learned  judge  being  called  upon  to 
^ejnpy  that  the  plaintiff  was  in  no  event  en- 

0  nrare  than  nominal  damages,  declined  to 
«  there  was  nothing  to  shew  any  eviction  by 
ntnoant,  or  of  loss  sustained  by  the  refusal 

For  anything  that  appeared,  John  Max- 
3gbt  have  had  in  him  a  sufficient  title ;  there- 
am  of  opinion  that  this  otgection  must  fhil. 
then  ooatended  that  there  was  a  substantial 
«  nodsr  tbe  iasoe  raised  by  the  plea  of  mm 
(wn;  and  that  on  this  1^  the  learned  judge 
'■ave  directed  tbe  jury  to  find  for  the  de- 
**  That  though  this  covenant  for  renewal 
'PWway  anqualifled,  yet  it  was  controlled 

1  J"«Med  covenant  for  quiet  enjoyment  and 
'Have hem dedared  upon  as  a  quaU6ed  cove- 

"  u  dm  the  covenant  for  renewal  maybe 


restricted  by  the  qualified  covenant  for  quiet  enjoy- 
ment} a  large  covenant  in  one  instrument,  may  be 
restricted  by  another  covenant  in  the  same  instru' 
ment.  WItere  two  covenants  are  inconsistent,  one 
should  give  way  to  the  other ;  the  courts  have  said 
that  a  general  covenant  Is  to  be  qualified  by  a  limited 
covenant,  and  If  a  party  were  to  declare  as  upon  a 
general  covenant)  that  would  not  be  the  true  con- 
stmetion )  but  in  the  case  now  before  the  court 
there  is  no  inconsistency.  The  covenant  to  grant 
a  renewal,  Is  to  do  an  act,  and  the  qoalifled  cove- 
nant is  not  inconsistent  with  it ;  there  is  notliing 
to  restrict  the  act — no  qualification  of  the  covenant 
declared  on  ;  the  covenant  is  an  absolute  one  ;  and 
there  is  no  variance  between  the  covenant  declared 
on,  and  the  covenant  in  the  lease.  I  am  of  opinion 
that  there  is  nothing  to  restrict  this  unqualified 
covenant — that  it  is  absolute  and  declared  upon 
according  to  its  true  legal  construction  ;  and  this  is 
therefore  no  ground  of  objection  ;  and  so  far  as  I 
have  considered,  the  exception  I  have  referred  to, 
the  court  fblly  agree  In  this  view.  The  plaintiff's 
cas^  having  closed,  the  defendant  then  went  into 
his  case,  and  gave  evidence  of  a  lease  and  renewal 
from  tbe  CoHwe  to  the  Maxwell  family,  from  1754 
to  1884;  that  the  defendant.  In  1818,  paid  rent  to 
Maxwell  Close,  in  whom  the  interest  in  these  Col- 
lege lands  became  vested.  It  was  also  proved  that 
John  Maxwell  was  his  tenant  at  £19  lOs.  per  an- 
num ;  and  a  notice  to  quit  served  on  John  Maxwell, 
rigned  by  Maxwell  Close ;  and  further,  the  defend* 
ants  gave  evidence  of  an  ejectment  on  the  title  to 
recover  the  possession  from  John  Maxwell  of  the 
premises  comprised  in  the  lease  of  1800,  which 
gectment  was  served  upon  the  defendants  as 
executors  of  John  Maxwell.  The  defendants 
having  dosed  their  easethen  called  upon  the  learned 
jndge  to  tell  the  jury  that  the  plaintiffs  were  not  en- 
titled  to  more  than  nominal  damages.  It  then  be- 
comes material  to  ascertain  what  my  Lord  Chief 
Baron  told  tbe  jury  upon  tbe  question  of  damages. 
There  are  but  two  points  of  view,  in  which  this 
question  could  be  submitted  to  the  jury :  First,  that 
John  Maxwell,  or  bis  executors,  had  a  power  to  grant 
a  valid  renewal.  Secondly,  Uiat  he  bad  no  such 
power — and  the  charge  shews  that  the  Chief  Barcn 
did  leave  it  in  both  these  views.  Mr.  Napier  in  the 
argument,  put  this  question  upon  its  right  fbunda- 
tion.  The  question  is  not  as  to  the  preponderance 
of  evidence,  but  whether  there  was  any  evidence 
to  go  to  the  jury  tliat  John  Maxwell  bad  such  a 
title  as  he  could  renew  from.  If  there  were  none 
such,  the  Lord  Chief  Baron  was  wrong ;  if  there 
was  such  evidence,  he  was  right,  and  bound  to  leave 
it  so  to  the  jury.  Tbe  question  is  one  entirely  on 
the  w«ght  of  evidence,  and  comes  before  us  on  the 
exception  to  the  charge  of  the  learned  Chief  Baron. 
The  defendants  say  there  was  not  any  evidenre 
from  which  tbe  jnry  conld  Infrfr  that  John  Maxwell 
had  the  power  to  grant  a  renewal.  I  think  there 
a  such  evidence ;  it  is  to  be  collected  from  the  lease 
stated  in  the  exception,  that  John  Maxwell  had  a 
lease  from  the  College.  Now  supposing  that  lease 
was  to  other  members  of  the  Maxwell  family,  it 
might  have  been  in  trnst  for  John  Maxwell,  or  be 
assigned  to  him,  and  be  called  his  lease  from  the 
College;  and  where  a  man  grants  a  lease,  and 
states  that  he  has  a  lease  from  the  Collie,  that  is 


Digitized  by  Google 


338 


THE  IRISH  JURIST. 


•ome  evidence  to  shew  that  the  aU^tioa  ia  true. 
The  underatandiiig  undoobtedlv  wia»  that  mm  ma 
to  ^ve  a  leaMi  the  other  to  havs  it.  If  a  bmd 
sranta  a  leaae  and  covenanti  to  renew,  and  neoutea 
it,  that  is  wow  evideooe  that  be  cavenantsd  togive ; 
and  his  coveDantiii|[  for  quiet  etgoyment  during  the 
term  granted,  is  evidence  to  tbie  aama  effeot,  as  is 
also  the  covenant  to  pay  renewal  fines,  and  the 
fact  of  th«r  being  paid  to  John  Maxwell,  and  to 
his  executors.  The  executors  had  no  title  exoept 
upon  the  assumption  of  there  being  a  title  to  renew. 
1  am  not  able  to  bring  my  mind  to  the  conclusion 
that  there  was  no  evidence  of  a  power  in  John 
Maxwell  to  grant  a  reneiaal,  notwitbstandiqg  that 
Maxwell  Close  bad  treated  himself  as  owner  by 
giving  a  notice  to  qoit.  I  approve  of  the  verdict 
as  not  being  against  tbe  weight  of  evidence.  Tba 
next  objection  is  that  it  was  left  to  the  jui?  to  say 
whether  the  title  of  John  Maxwell  was  isgal  or 
equitable — if  the  lattar  be  could  not  renew.  Sup- 
poae  the  jury  came  to  the  condosion^  that  at  the 
time  of  the  granting  of  tba  leaser,  theprenipes  were 
vested  in  tnistoes»  and  that  John  Maswdl  had  but 
an  equitable  title,  that  would  shew  a  clear  g^ud 
for  ample  damages  for  having  screened  himself  be- 
hind the  outstimding  legal  title.  On  thesegrounds 
I  think  the  Chief  Baron  left  the  question  oorrectfy 
to  the  Jury.  With  respect  to  the  next  qoeatien,  it 
does  not  apjiear  but  that  there  may  have  been 
twelve  good  jurors  on  the  panel ;  it  ought  to  appear 
that  there  was  there  one  person  not  competent  to 
be  drawn.  On  these  grounds  1  am  of  opinion  this 
writ  of  error  is  not  sustained. 

Jacksoji,  J. — Tbe  twelfth  objection  is  resolv- 
able into  those  contained  in  the  first,  second,  and 
seventh,  and  may  be  summed  up  in  this,  tiiat  this 
is  a  case  for  nominal  damages  only,  and  that  the 
Chief  fiaron  should  have  so  directed  the  jury.  The 
question  of  damages  Is  one  for  the  jury,  not  the 
judge.  The  suljeet  for  our  oonstderatioa  is  who- 
thar  in  an  action  of  covenant  the  judge  can  du«ot 
a  verdict  for  nominal  damages,  and  give  his  opinion 
respecting  the  efiect  of  the  covenant  for  renewal, 
that  for  quiet  enjoyment,  being  qualified,  is  con- 
fined to  tbe  lessors  own  acts,  and  of  those  claiming 
Wider  him.  I  am  of  opinion,  that  in  this  case  tlw 
covenant  for  renewal  is  independent  of  the  oove* 
nant  for  quiet  enjoyment.  Tlie  tenant  whose  ro- 
presentatives  tbe  plaintiflf*s  are,  gave  £950  for  the 
interest  in  the  lease.  The  lessor  refers  to  bis  hav- 
ing a  lease  from  the  College ;  taking  Uiat,  with  the 
evidence  of  the  renewals  b^ng  uniformly  granted  by 
tiie  Coll^[^  I  think  the  tenant  was  fully  entitled  to  a 
renewaL  The  third  exertion  was  that  which  my 
brother  Moore  spoka  of  firat>  and  is  to  tbe  rooep- 
tion  In  avldenoe  of  tba  neaipt  for  £9bO.  It  is  true 
that  the  receipt  is  not  atrictly  appUeaUs  to  the 
issnea  (  but  w.e  must  reooUeot  that  this  is  an  notion 
for  damages,  and  as  such,  the  juij  must  have  some 
guide  as  to  the  amount  they  should  give  j  tbe  re- 
ceipt was  not  contradictory  of  tbe  lease.  I  am  of 
opinion  that  it  is  evidence  to  n^late  the  amount 
of  damages,  and  was  properly  admitted.  Tba  next 
objection  is  to  tbe  reception  of  the  evidwioe  of  Mr. 
Prentice.  In  this  also  I  agree  with  my  brother 
Moore,  as  well  as  there  being  no  necessity  for  a 
notice  to  renew.  With  respect  to  the  ol^ectian 
that  no  deed  of  renewal  waa  tendered  fw  execution, 


it  ia  dear  fimm  tba  ematrailiaa  of  thaeoviML 
«tl»t  tba  aaid  John  UmeU  shaM  2 
make  oat  a  mv  Iflaae,"  «bat  IhehnttsidwMhiZ 
to  make  out «  naw  leaaai  lhaiafaaa  1  n  ofspi. 
nion  09  Lord  Cbiaf  Bvoi  waa  light  ia  mSt 
that  tbe  plaiolifi  weraon  tUagrauiidMiiUivS 
nonlaal  damages.  Onthequatianaf 
also  agree,  rurtfaer,  aa  to  tlwdisrgssf  theChtf 
Baion,  lamof  ofHttionitwaapsrfHibi^.^  , 

tbe  evideooe  went  to  abew  that  John  MnwcB  W 
powar  to  renaw.  Witb  itapeefc  todaqMiiiHigf 
tbe  talesman,  I  am  of  opieiiM,  sa  iv  ■  tffwi 
firon  the  raeard,  that  it  ia  impasHUiiti^t^ 
any  tfaii^  was  wraosd^  4on«. 

RxcHABDa,  B^Tbia  ia  an  mttiao^t^^^ 
oovenaat  for  reoawal  <rf  a  laaae}  tkthm  w&y 
20  years,  and  oootatned  covenantalDrsiMw^Ht 
for  quiet  eqjoymeat.  The  tenaat  sf  J«b  Ma- 
well,  after  the  expintioB  of  fesmof  ID  jmt, 
was  served  with  notioe ;  tfaa  ptamisw  Mna«kM 
in  an  advaraa  anit.  Ifthekaaorhadsackatidiaa 

oontcnded  be  had,  h»  naa  grikf  of  gsBKMla 
notreoewin^  and  the  jarj  wan  baaaiislMto 
aiaeia  tbe  damagaat  bat  had  the  litla  taa  niaij 
before  the  lease  had  espirad*  I  am  ast  ]«epmd  ii 
say  the  pluatib  could  mgintaia  any  setim.  Hi 
case  is  plainly  distinguiabahle  from  Wtiikm  i. 
SurrtUn  C.&40^tbereM»enetioBbadiik(i 
plaoe.  A  xenewa],  if  exocoted  ia  tba  pmeot  ok, 
wouldhaveoperatadbtttfortwoyean^  I^eo^ 
my  observations  to  the  principle  upoa  wUekiliHpi 
ought  to  be  assessed.  An  exceptioa  na  takes  ti 
tbe  luie  of  examinatimt  of  a  witness  pndsead  ■ 
the  part  of  Uie  fdaiutiff,  (Mr.  H.  UPnatice.)  Nn 
assuming  that  tba  {^ntiff  was  aatitlsd  ts  mn 
than  nomioal  damages,  I  am  atalesslsbsviFta 
means  this  witness  had,  mora  than  amtf tW  jttj, 
of  knowing  whether  tba  College  woaktMM.  1«m 
no  raaaon  why  be  aboold  be  oonsidcndaantm* 
patent  to  form  an  opUoo  opoa  this  ssliiHt  Hm 
any  of  them ;  a  aritoesa  amy  be  aM  a  ^smm 
upon  a  matter  (tfaoianoa  or  aUU;  but  ia  Of  span  ; 
the  objeotiana  to  tbte  witaasa  were  wsDhEosbU.  i 
Evidence  was  given  on  tbe  part  of  the  delMm, 
which  shewed  primd  Aeie  that  these  ««i  no  tiik 
in  John  MaxweU.  Defendant  called  the  Mlieiur 
of  tbe  Collsge,  andbe  prodneedafeawtofiabat 
MaxweU.  There  ia  a  chain  of  endom 
the  existence  of  tbe  leaae  froat  the  CoUsgi  is  pa- 
sons  other  tbaa  Jdku  Maxwell.  InoweoMttlk 
exceptions  to  the  chaise  of  my  Lord  Chief  fitm. 
There  being  aome  ground  of  pusMmpllnii  M 
John  MaxweU  bad  soma  title,  it  not  hire  ip- 
pmred  so  dearly  that  John  Maxwdl  bad  bb  sat 
title  aa  that  thajadgewaa  boond  to  withdis*  lia 
question  from  tba  jury  t  bofclam  not  diipMdtt 
affirm  tbe  maoMr  in  wUehba did  IsMB  iheqw- 
tioo;  ItwaaaotleftioaaehaMyasiaasiiii^M 
that  the  jury  ware  not  miated.  FsariMy  lasjhi 
wrong,  and  thatnoml  gnmadaeiiitfcrdBpaiic 
upon  this  point.  Possibly  at  tbe  ekas  of  ihr  de 
fondant's  case  there  was  00  resson  fv  s^pattg 
that  John  MaitwteU  had  no  nal  iaMust  ia  the  in- 
uisea.  Tbe  direction  of  the  Locd  Chief  fim  a 
to  tbe  matter  of  fact,  as  to  exoesstw  daaagei. » 
not  aa-predse  or  aa  npUdt  aa  tbsy  iboold.  In 
very  decidedly  of  opinion  that  no  vslid  naeru 
oould  have  been  granted  i  ead  sniag  that  the  jvjr 
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baT<  givm  inbftwitlal  d«mgMt  tbey  mwi  Imw  «h 
acsted  them  upon  Mine  ilki^  prittci|Ao  of  Uwb 
This  ii  not M  actioa  oftortt  it  to  focnded  a|HB 
cootneu  It  baa  not  appeued  whethar  any  rad 
iiyory  bean  aartaiiiad  1b  poiai  of  law ;  m  the 
cMtrtry  I  bold  that  na  real  oamaga  laAiUtfd  firoitt 
ibe  DOD-nMvaL  KMvding  that  to  be  lha  ome, 
I  Ihiak  tba  laanwd  judfle  wMdd  km  baan  rifl^  u 
difwting  tba  jury  to  give  neaBiDaldamagM.  Nooo- 
ul  dMUga  i«  a  phraM  wy  waU  Muduiaiuud  in  the 
bw.  Itfaiiifc  tfcejnty  ooghttohairabaM  dkwiad 
tntbbeawkif  tbc7  believed  the  evideoe^  to  Aid| 
Bsmiml  damagee.  The  judge  left  it  to  the  jary  to' 
ny  whether  tbere  might  not  have  baea  an  eqidta- 
ble  title  io  Johe  Maxwell.  Tbia  part  ef  the  oharge 
ii  Mt  wamnted  hy  the  evideaeei  there  waa  no 
KTOoad  for  aobouttiiBigk  «i  a  malter  of  Awt,  that 
JffhD  Mumll  bad  an  equitable  eatale^  I  do  not 
tee  in  what  <Aaraeter  thia  tmat  estete  ia  to  be  viewed. 
I  oodeaa  1  aaa  net  aware  ef  any  queatiao  being 
railed  for  the  jurj.  As  I  underataed  the  caae,  JcAn 
Uuvell  did  not  botd  under  any  leaae^  but  waa 
tesant  from  year  to  year.  Tbia  part  the  charge 
appeafa  to  me  to  be  olgectionaUe.  If  Ihe  jory  Im- 
Beved  the  whole.of  the  evidence,  they  nught  fifed 
anbatantiid  damagea  for  the  nlaintilb.  I  aai  at  a 
loHtoaadentaad  that  part  of  thechargCh**  Although 
yoa  bdieve  that  John  Maxwell  had  no  tide  to  great 
atenewaltyeuinay  find  aubatantial  damagea."  I 
tbiok  nbaiantial  damage  cannot  be  given  apmi  a 
covanotof  that  kind,  onleaB  there  waa  a  power  to 
perfom  the  covenaaL 

PauuK,  J — I  concur  in  the  opinion  of  my  bro- 
ther  Moore,  that  the  judgment  of  the  ooort  bdow 
sbould  ba  affirmed.  I  ahall  confine  my  oinuoa  to 
the  qtMatioD  of  damages.  Thia  is  a  lease  for  20 
yean,  viUi«  oovanant  for  renewal,  in  which  he 
meotioiu  bit  lease  from  the  CoU^^  and  for  which 
iwreonved  a  conaideratkm  ti  £9bO.  The  lease 
to  John  Maxwell  might  have  been  mther  to  lum- 
wlf  or  a  trustee.  There  was  no  proof  of  an  actual 
IMymeot  f^ruit  by  him  to  any  one  during  hia  life  i 
it  t>  plain  be  had  some  interest  in  what  be  oalla  hia 
kaaet  ondar  whkh  he  was  in  posaeasion,  and  ante 
whicb  he  made  the  leaae  and  received  the  finaa. 
It  is  a  priadple  to  be  preserved  against  Um  and 
bk  axecotera,  that  he  told  the  truth.  The  eviction 
by  title  paraaKHiat  might  have  been  collate.  It 
vu  a  a^ooa  queation  for  the  juiy,  whether  the 
testator  toU  the  truth  in  1800 ;  and  if  he  did  not 
keep  it  in  hia  power,  the  meana  of  performiiig  tfae 
flontract,  be  aboaki  pay  t  and  this  view  is  oonsiatont 
with  the  facto  in  evidenoa.  It  aeems  strange  that 
bis  eucntora  should  hold  blm  up  as  put&ig  his 
baod  and  aeal  to  what  he  knew  he  could  not  per- 
fonn;  and  notwithstonding  the  appeal  made  to 
them  by  the  oonacamee  and  jbatice  of  the  eourt, 
they  appear  to  me  to  evisce  a  atronger  r^ard  for 
theieoperty,  than  the  eharaetor  of  the  teatator. 

CBAHrToa,  J. — I  diflMr  from  the  opiniona  <tf  my 
bretben  Uoore  and  Pmrrin ;  my  opinun  la  wholly 
foaoded  opon  the  charge  of  the  Lord  CUaf  Baron. 
For  the  dafendaat  It  is  contended  that  oadar  the 
dreainataaces  the  ptaintiff  ia  entitled  to  nominal 
dastagea  only ;  the  Jury  have  given  SDhatanttal,  if 
not  excsaalve  damages  $  it  ia  peculiarly  tbeir  pro- 
vioce  to  maaeiire  the  damagea  where  damagea  nay 
be  pvtOf  and  tiie  court  in  general  ahould  not  inter- 


tee  »  but  when  the  amowt  becomea  the  -main 
question,  and  the  Judge  directs  the  jury  to  aaaesa 
tbem  upon  an  erraneoas  principle  the  diaige  may 
be  made  the  sulyect  of  exception.  The  leeaa  la 
qaeMion  is  from  John  Maxwdl  to  John  Craig,  at  a 
reiU  ui  Mdf  with  a  trtomial  fine  of  £1,  and  a  oove-r 
naat  for  perpetnal  reaewaL  The  lease  ooutaiaed 
no  covenant  fot  title— U  was  an  unqualified  cove- 
nant to  renew  at  tbeex|^mtioB  of  the  term;  tfae 
daBM«s  vera  fiw  the  Iweaehftf  Una  aovenmit.  The 
seeand  aoont  alleged  no  title  in  the  leateri  but  in 
whom  we  ase  ealled  apon  to  preaune  a  titles  The 
eovenant  hi  the  leaae  waa  indulntably  brokeni  «ad 
bad  tbme  been  a  oovenmU  for  title,  the  plaintiff 
would  have  been  entitled  to  enbatantial  damages^ 
The  third  count  was  founded  on  the  supporition  tliat 
there  was  no  covenant  for  title,  on  tbia  count  the 
plaintiff  had  a  verdict  by  the  oonoeaaion  of  the 
plaitttiil  John  Maxwell  waa  evicted  by  title  par- 
amount. Tba  plaintiff  could  not  anatain  an  actioa 
for  a  breach  of  the  covenant  for  quiet  myeymeak 
What,  tbea,  ia  the  proper  measure  of  damages  for 
the  braadi  ef  this  covenant  §ot  rmewal  ?  On  what 
ponmple  ahould  they  be  aasessed?  The  rale  is 
stated  hi  iZo6tfcaon  v.  Barman  (1  Ex.  Bap.  l&a) 
The  defendat  knev  be  eoold  not  grant  a  lease. 
We  met  then  ooaaldw  what  waa  the  viUae  of 
the  tUag  the  plafntiff  lest— if  the  leaser  had  no 
title  the  plaintiff  lest  notbing.  If  a  renewal  bad 
been  givmi  in  tbia  case^  no  action  could  be  brought, 
toough  all  the  evidence  went  -to  shew  it  would  be 
vahielese.  The  Lord  Chief  Baron  told  the  jury, 
that  iff  on  the  whole  of  the  evidence  on  both  aides, 
they  were  of  (pinion  that  John  Maxwell  had  power 
to  ezeouto  a  valid  lease  in  1880,  the  plainUff  wes 
entitled  to  subauutial  damagea ;  if  otherwise^  be 
waa  entitled  to  nominal  damages  only.  His  direc- 
tion waa  founded  upon  the  whole  evidenee;  he 
atated  to  them  the  euhstonoe  of  tfae  evideace  on 
both  aidea.  It  is  contended  that,  considering  alt 
the  evidence,  there  was  no  ground  for  the  judge  to 
send  aoch  a  caae  to  the  jury,  that  a  ti^  in  J<An 
Blaxwell  can  be  only  upheld  through  the  preanmp- 
tlon  of  a  fiicL  The  evidaaoe  for  the  defendala 
removed  any  praannqttion  created  againat  then. 
The  evidenee  «i  the  part  of  the  deftodant  ahena 
that  theae  landa  woe  a  portion  of  the  College  ea- 
tate^  the  leaaee  of  which  omitaiaed  no  eoveaaat  for 
renewal }  tiut  John  Maxwell  beenme  the  owner  of 
the  leaae  aa  the  executor  of  Henry  Maxwell ;  that 
he  waa  not  the  tenant  to  the  College,  but  that 
Henry  Maxwell  alone  waa  ao*  and  paid  rent  every 
year,  and  that  John  Maxwdl  never  paid,  bt  1801 
Henry  Maxwell  renewed  with  the  CoU^;^  and  still 
oontinoed  to  be  the  tenant ;  that  after  the  death  of 
Henry  Maxwell  the  rent  waa  regularly  paid  by  bia 
legateea  s  but  John  Maxwell  nevo-  peid,  but  was  In 
pomeaaioo  of  40  acres  aa  the  tenant  ttf  Henry  Max- 
well, who  had  the  beneficial  owacvahip.  Taking 
the  wh(de  evidence,  John  Maxwell  was  only  tenant 
from  year  to  year.  The  materuil  question  left  to 
thejivy  wan,  whether  John  Maxwell  had  not,  un- 
der eeme  instnunent  or  enother,  tlie  legid  w  equit- 
able intwest  ondw  the  College  t  this  waa  a  vagoe 
way  to  leave  the  qusation  t  there  waa  no  -evidenoe 
to  warrant  such  an  inference }  it  is  not  peaaible  to 
aay  thai  tbe  landlord  could  be  a  trustee  for  a 
tenant,  from  year  to  year,  at  a  rent  of  £19.  Here 
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then  is  a  case  of  evidence  on  both  sides— ^or  the 
plaiDtiflF,  that  Jobu  Bfaxwell  bad  a  Lease  ftom  the 
CoU^f^  fbr  tiie  defeodant  th^  It  was  the  lease  of 
Heniy*  and  that  John  was  Ms  tenant  from  jaar  to 
year.  It  was  said  that  Henry  Maxwell  was  a  tms* 
tee  for  John  Maxwdl*  or  that  John  may  have  «- 
signed  his  interest  to  him — and  It  wm  left  to  tiie 
jury  to  presume  that  there  was  a  lef^l  or  equitable 
title  existing  in  John  Mnxwell.  There  is  no  in- 
consistency between  the  evidence  of  the  plaintiff 
and  defendant ;  but  there  is  a  difficulty  in  recon- 
ciling the  interest  of  John  Maxwell  with  tliat  of 
Henrv.  The  charge  of  the  judge  should  not  have 
told  tlie  jury  that  there  was  evidence  on  the  one  side 
and  the  other,  but  that  there  was  no  evidence  of  a 
title  on  the  one  side  or  the  other.  It  is  not  easy  to 
account  for  the  payment  of  the  £960,  as  but  £70 
was  given  for  the  assignment. 

ToRBBiiB>  J.— I  shall  confine  my  of»nion  to  the 
question  of  damages,  having  changed  my  opinion  as 
to  the  sabstantiality  of  the  chanm  of  my  Lord  Chief 
Baroot  It  is  ri^t  to  state  It.  The  question  ia  whe- 
ther  John  Maxwell  had  not  such  an  interest  as  would 
enable  him  to  grant  a  renewal  i  the  question  was 
already  decided  by  the  Court  of  Queen's  Bench, 
(reported  9  Ir.  Law  Rep.  74.)  It  is  necessary 
to  see  what  is  the  evidence  by  which  it  is  shewn  that 
John  Maxwell  held  from  the  College.  The  lease 
had  been  renewed  from  1792,  according  to  the  cus- 
tom of  the  College.  John  was  appointed  executor, 
and  took  out  probate  of  the  will  of  Robn-t  Maxwell ; 
and  it  is  important  to  oliserve  that  no  estate  vested 
in  Henry  till  the  assent  of  John  Maxwell  was  first 
had.  We  have  then  a  legal  possession  in  him  spring- 
ing from  the  death  of  Robert.  There  yvas  undonbtM 
evidence  of  the  title  and  possession  from  1754  to 
ISOO,  and  it  is  clear  that  wklMMt  the  covenant  for 
renewal  the  £950  was  an  exeessive  consideration. 
There  was  no  evidenoe  of  any  rent  having  been  paid 
to  Hennr  Maxwdl,  or  any  other  person  prior  to 
1818*  1  do  not  see  anything  in  the  evidence  inoon- 
sbtent  with  the  eatate  being  chat  of  John  Maxwell. 

PsiniEFATBKR,  B. — I  ooucur  in  the  opinion  of 
my  brother  Moore  as  respects  the  exceptions  to  the 
evidenoe.  But  as  to  the  exceptions  to  the  charge  of 
my  Lord  Chief  Baron,  although  there  clearly  was 
evidenoe  to  go  to  the  jury  at  the  close  of  the  plain- 
tiff's case  to  entitle  him  to  a  verdict  fbr  substantial 
damages,  I  think  at  the  close  of  the  defendant's 
ease  there  was  conclusive  evidence  tlie  other  way; 
and  that  the  plaintiff's  evidenoe  was  entirely  dte- 
placed.  The  diffieuhy  on  my  mind  b  that  the  ques- 
tion of  damages  was  left  to  the  jury  in  a  manner  cal- 
culated to  lead  them  to  form  a  wrong  oonduaion  on 
tiw  matters  referred  to  them.  This  bill  of  excep- 
tions, aa  far  as  it  rriatea  to  the  judge's  chai^  is 
Aramed  in  a  manner  not  to  be  brought  into  a  prece- 
dent;  U  ia  taken  to  different  portions  of  the  chaige, 
and  li  not  framed  in  such  a  manner  as  to  enable  me 
to  say  in  what  way  or  to  what  evidence  the  defen- 
danta  required  the  learned  judge  to  direct  the  jury, 
or  what  the  learned  judge  did  say.  With  respect 
to  the  authority  of  the  ^>rd  Chi^  Baron  to  sign  the 
bill  of  exceptions,  I  should  not  have  pot  my  signa- 
ture to  them.  These  (^Mervations  are  thrown  out, 
not  from  any  doubt  on  my  mind  as  to  what  ought 
to  be  ione,  but  as  to  what  aotuallj  was  done.  I 


have  read  these  exeqitions  aMi  as  aradi  care  ■  f 
eould,  andfaavebeanabletofiadaothiHtoAM 
that  any  exception  wasprBSsrtoisoMtolnatb 
ndnd  of  the  Court  to  what  the  learasd  CUef  Bnm 
did  say  in  that  Mae.  If  « take  tbi.  p«ioo  rf^ 
learned  jndffe'aehaigealoae,  It  could  iiotbei«L 
Uined:  «  That  if  the  jory  believed  the  whole  rfl 
evidence  they  ought  ind  a  verdict  for  the  Mid  tUnt. 
tiSk  for  Buhataotial  damages,  hut  the  smnut  tbotof 
and  whether  the  same  sfaonid  be  substsstitl  otoUkt] 
wise  was  entirely  a  matter  for  them if  tkat  poniol 
stood  alone  it  is  impossible  to  sa;  tint  thejan  *«( 
properly  directed.  The  defendants  ssjiWrnoiMj 
the  Lora  Chief  Baron  to  tell  the  jmjr  (W  « 
whole  evidenoe  they  should  find  for  sannd^. 
ges  t  that  exception  is  not  properly  fnaii.  \^ 
not  oome  to  the  oondnsion  that  tlw  nd  c«e 
properly  submitted  to  the  jury.  If  JohaHuvA 
had  an  interest  either  as  osi<m  jar  frarf, « oAcr. 
wia^  the  plaintiff  would  be  entHledtotri«ttg,i 
damages ;  If  be  had  no  title,  the  plvntiff  ibosU  hue 
but  nominal  damagea.  Henry  Maxwell  m  tbe 
legatee  of  this  property,  and  the  legs!  ettate  oiida 
fttaxwell  was  barred  by  tbe  statute  of  Umititiotii. 
The  effect  of  a  series  of  renewals  eieca(ed  to  iW 
Maxwell  family  was  not  stated  to  tbe  jnr;  bj  tkc 
Lord  Chief  Baron;  it  can  only  be  guewaltlaiit 
might  have  been  so  properly  left  to  tbem. 

PiooT,  C.  B. — I  have  been  astidpBtei  in  i 
great  deal  of  what  I  bad  intended  to  uj.  In  ibe 
absence  of  any  averment  to  the  eoouirr,  I  dm 
hold  that  all  the  jury  were  properly  elected.  Of 
the  remalntQg«xoeptl«BS,  those  to  the  evidence  vm 
taken  daring  the  progress  of  tbe  triit,  snd  tlx 
others  to  the  charge.  I  am  of  opinloa,  tbit  vbetber 
there  waa  a  demand  of  renewal,  or  a  tendwof  i  deal 
for  execution,  thoae  fitctn  not  b^i^fai  iMe,eQiiUMX 
affeet  the  question  oi  damages,  tiie  hresthof  em. 
nuit  having  been  committed.  As  to  oetpboaea 
tbe  qoestion  of  variance^  I  agree  hi  tbs  qma  «f 
my  brother  Moore ;  and  with  that  of  mj  broikr 
Pennefather,  on  tlie  dialocated  maoocr  Iq  vUch 
the  exception  to  the  charge  hss  been  fboed.  ] 
regret  I  did  not  scrutinize  the  maooeriawliiditkii 
bill  of  exceptions  was  made  up.  Tbe  (imple  qi»> 
tion  left  to  the  jury  was  whether  there  wunkAh 
estate  in  John  Maxwell,  as  would  serve  ■  nani, 
and  warrant  a  verdict  for  substsntid  daouga, 
First,  with  a  view  to  the  amount  of  dimiga  dim 
the  admitted  breach  of  the  covenant  to  iwv. 
Secondly,  that  there  was  evidenoe  of  soch  n  tan 
in  John  Maxwdl,  proper  to  be  sabmiued  to  tW 
jury.  The  first  propontion  follows  from  tbe  ruli^ 
of  this  oourt,  and  the  sole  qnesti<ni  wu  vbttbff 
then  was  evidence  tiut  John  Maxwell  bad  or  W 
not  a  title  to  renew.  There  was  evidence  tbit  JoU 
Maxwell  bad,  nnder  his  band  and  ssslidttlind 
that  he  held  these  lands  by  a  leaw  untetbe  Col- 
lege; that  he  hnd  received  rent  to  I8I1^  udibi 
of  the  payment  of  renewal  fines.  Tbequaawinf 
one  of  damages.  It  was  for  the  jury  to  nf^tbe 
evidence.  It  is  contended  thai  theevidemfigctbe 
defendants  showed  an  estate  in  the  Msivd)  fimilj, 
not  in  John  Maxwell.  It  was  the  promee  tbe 
jury  to  estimate  the  we^httrfthatevide&ce.  Idb; 
opinion  the  evidence  given  Inr  tbe  defesdariii^ 
not  extinguish  tbe  evidenoe  ofcha  phiatlfi.  Tbm 
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pight  be  a  sub-leaM;  Maxwell  Close  does  not  ny 
thtt  JofaD  Maxwell  bad  do  leaae.  If  there  wu  any 
endence  from  which  a  jury  might  infer  that  John 
Muwell  had  an  iatereat  out  of  which  a  renewal 
night  have  been  served,  the  plaintiff  was  entitled 
to  fubrtantial  damages. 

DoBBKTT,  C.  J — I  coincide  in  the  judgment  of 
the  nugority  of  the  court. 

BtACKBDBHK)  C.J. — I  also  concuF  in  the  opinion 
of  tbe  n^jwity  of  the  court.  The  main  questiw 
wkieh  has  been  argued,  namely,  whether  there  was 
nifficiMt  eridenoe  of  any  such  estate  or  interest  in 
Jol»  Maxwell,  at  the  date  of  the  lease  in  1608,  as 
iroidd  bare  enabled  him  or  his  executws  to  execute 
a  fowwal,  ia  a  question  not  raised,  and  indepen- 
.Mly  of  tbrt  question,  I  am  of  i^ion  that  the 
1^  Of  exoeptions  is  totally  deBdent  in  prednon, 
aad  on  that  ground  alooe  that  these  exOBptiona 
ibovld  be  orerrided.* 

♦ 

COURT  OF  CHANCERY. 
MoLOirr,  pstitioiikb,  Nuobht,  KESPoirDiiiT. 
Geaix  ahd  wm  V.  Ndobrt.— Vif/y,  30,  31. 

PncUew — Recewtr — SoUeitor — Jti4giiie»t 
Creditm't  PHition. 
A  pMaiar  mow  he  a  Two  or  more  jtuig- 

flMNte  mag  oe  indudad  m  on*  petition  wider  tht 
Jwigmmt  Creditoa't  Act*. 

Thefactsof  th  is  case  sufficiently  appear  in  thejadg- 
mentat  tbe  Rolls,  reported  ante  p.  319,  from  which 
thia  vas  an  appeal. 

Mr.F.FHa^rald,  Q.C.  and  Afr.  TuihiU  tor  the 
SfipellanL 

Mr.SretPgCert  Q.C.  and  Mr.DeMoti^oottin. 
Mr.  Omfer;  Q.  C.  for  the  Incorporated  Law 
Society. 

LobdCbahcxllob. — TfaequeaUon  which  I  have 
at  present  to  diapoae  ofis,  whether,  upon  the  grounds 
OB  wbicb  this  case  was  argued  before  me,  or  on  the 
piHuids  on  which  the  Master  of  the  Rolls  dedded 
lodisoiiss  tbe  receiver,  bis  order  ought  to  be  affirmed. 
This  was  an  order  ol>tained  on  the  motion  of  the 
plaiotiffs  in  the  cause,  who  have  an  interest  in  the 
proper  management  of  the  property  which  is  subject 
to  their  incumbrance ;  and  they  are  fully  justified  in 
comiog  to  the  court  on  every  occasion  when  they 
think  it  material  to  call  attention  to  the  conduct  of 
the  receiver.  They  applied  to  the  conrt  to  discharge 
from  his  office  a  receiver  appointed  in  1846,  ap- 
pointed  according  to  the  course  of  the  court  in  r^u- 
Ur  form,  when  it  was  open  to  every  one  interested 
la  suggest  i>ersons  for  ttie  appointment,  and  to  cull 
the  attention  of  the  court  to  the  objections  to  any 
individual  nominated  if  he  were  an  improper  person. 
However,  the  plaintiff^  have  a  right  to  move  to  dis- 
])Iscean  improper  person.   I  do  not  understand  that 
tbe  other  parties  in  the  cause  concur  in  this  applica- 
tion, but  they  do  not  dissent  from  or  oppose  it. 
Uoder  these  circumstances  an  order  was  innde  by 
tiie  Master  of  tlie  llolls,   an  officer  assisting  the 
Cliaueellor,  to  remove  the  receiver.    Althuugh  this 
(trder  did  not  reflect  on  the  moral  character,  it  did 
on  tlie  coinpetentfe  of  Mr.  Joly.    While,  therefore, 

*  TUs  emte  ia  reported  10  I.  L.  Hep.  Ki.  Cli. 


the  plflintiffi  bad  a  right  to  eall  the  attration  of  the 
court  to  the  cirouniatanoea,  I  oamwt  say  that  Mr. 
Joly  was  not  entitled  to  come  in  here  against  an 
order  made  on  affidavits,  reacting  on  his  integrity, 
competency  or  care;  at  all  events  when  an  order  is 
made  against  an  officer  of  tbe  court  I  cannot  think 
bira  wronff  in  coming  here  to  have  the  order  set 
aside.  When  I  say  that  none  of  the  parties  in  the 
cause  oppose  this  motion  1  do  not  mean  that  it  is 
madeon  consent,  for  it  was  oompetent  to  remove  him 
by  consent  if  the  parties  chose.  The  matter  was 
discussed  on  various  grounds;  but  not  the  least  em- 
barrassing part  of  tbe  case  was  that  those  grounds 
were  not  the  foond^on  of  the  order  below,  for  the 
counsel  bfue  did  not  insist  on  Mr.  Joly's  being  dis- 
qualified by  being  a  solicitor,  but  on  this  intelligible 
ground,  that,  having  regard  to  the  condition  ot  tlie 
inopertyt  it  bad  been  improperly  managed.  Now, 
in  that  point  of  view,  it  is  important  to  see  what 
antbority  there  would  be  for  affirming  the  Rolb' 
order.  In  general  the  grounds  for  removal  are  that 
the  receiver  has  become  unfit  from  some  personal 
calamity,  from  bankruptcy,  or  insolvency,  or  from 
default.  If  be  has  not  collected  the  rents  with  snf- 
fident  diligence  he  may  be  charged  in  his  account 
with  the  arrears.  While,  if  not  satisfied  with  the 
dedsion  of  the  Master,  tbe  parties  may  bring  tbe 
case  before  tbe  court,  though  it  has  never  been  the 
habit  of  the  court  to  encourage  appeals  against  re- 
ceif  m  from  the  Master's  dedsion,  unless  a  question 
of  prindple  be  involved.  By  the  rnle  in  England, 
at  least,  the  court  will  not  re-discuss  items  unless  on 
a  question  of  prindple:  in  tbe  office  all  {wrttes  have 
the  (^^Kirtanity  of  sorutinidng  every  thing.  Tbe 
court  baa  there  a  maehinery  by  whidi  minute  facts 
can  be  better  aaoertained  than  in  court  on  atdemn 
motion.  It  is  a  queatira  what  may  be  ^e  character 
of  this  motion?  It  ia  not  to  open  or  to  review  tbe 
accounts;  it  is  not  to  complain  that  any  particular 
charge  has  been  allowed  or  has  been  disallowed ; 
that  the  Master  has  charged  or  omitted  to  charge 
the  recdver  with  any  parUcular  rents;  it  is  not 
founded  on  any  default  of  the  receiver,  or  on  any 
attachment  against  him.  It  seems  to  be  founded  on 
this,  that  on  the  face  of  the  accounts  there  is  some- 
thing to  show  the  court  that  a  professional  gentle- 
man redding  in  Dublin  is  not  a  fit  person  to  have 
the  management  of  this  property,  and  in  that  way 
it  was  argued  at  tbe  bar.  I  confess  I  shoiUd  be 
startled  at  causing  the  introduction  of  such  dis- 
cusuon,  coDsidering  the  length  it  might  go,  and 
the  number  of  cases  wbieh  migbt  oocnr}  for  in- 
stead of  making  a  spedfic  case^  thia  would  call 
on  the  court  to  examine  all  the  dealings  of  the 
receiver  from  bis  appointment,  to  see  whether 
too  much  arrear  had  been  allowed  to  accumulate; 
and,  in  fact,  to  institute  a  kind  of  revision  of  ail 
his  proceedings.  There  are  officers  of  the  court 
appointed  to  watch  step  by  step  all  the  proceedings 
of  receivers;  these  accounts  have  all  received  thdr 
approval,  there  has  been  no  default  nor  attach- 
ment for  any  disregard  of  any  orders  of  tbe  court, 
and  the  only  question  of  detail  is  as  to  the  propriety 
of  certain  proceedings,  alttiough  those  pniceedings 
were  sustained  by  the  rental  returned  by  one  of  the 
defendants;  but  on  examination  of  ttie  drcumstan- 
ces  of  that  part  of  the  case  1  find  the  recdver  per- 
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fectly  blameless,  and  free  from  censure.  Tbesefev 
uiattera  were  referred  to  in  detail  not  as  showing 
that  more  rents  might  have  been  received  from  the 
tenants,  but  as  showing  that  the  receiver  tried  to 
get  rents  to  which  he  was  not  entitled,  and  that  oosts 
were  thereby  accumulated.  If  costs  were  improperly 
incurred,  that  matter  could  be  disposed  of  in  the 
offioe>  (the  proper  place  for  each  investigation,)  upcm 
passing  the  reomver's  account.    I  cannot  see  where 
mmid  be  the  end  if  the  time  of  the  court  were  to  be 
oocupied  in  reviewing  from  first  to  last  the  aets  of 
receivers,  and  in  considering  why  a  particular  por- 
tion of  the  rent  was  not  got,  or  what  was  a  suffldent 
quantum  of  rent ;  or  if  H  w&re  to  be  held  that  be-; 
cause  certain  rents  had  not  been  recovered  tiiis  or 
that  person  was  not  to  he  continued  as  receiver,  I 
do  not  know  how  to  detenuine  how  much  rent  would 
entitle  the  court  to  say  that  a  receiver  was  good, 
how  little  would  malte  him  deserve  to  be  oalled  bad, 
what  qoantity  would  constitute  an  indiflferent  re- 
ceiver ;  I  therefore  thinli  that  so  far  as  the  case 
rests  on  any  amount  not  having  been  collected 
there  is  no  point  of  prindple;  1  ouioot  say  that 
because  oat  of  £600  be  only  ooUeoted  £400  he  is 
to  be  discharged.    The  only  prinoipie  which  I 
could  discover  is  one  open  in  every  case,  to  en- 
quire wheUier,  having  regard  to  the  entire  dr- 
cnmstances  of  the  case,  tlie  reedver  should  be  resi- 
dent on  or  near  the  property,  and  whether,  having 
regard  to  these  circumstances,  it  is  expedient  that 
the  receiver  should  be  continued.    Even  that  is  for 
reference  to  the  Master's  office,  where  the  court  is 
sure  that  it  will  receive  full  investigation.    It  is  only 
with  reference  to  that  pert  that  the  plaintifis  seem 
to  have  made  a  case  to  come  before  the  court,  and 
if  tb^  wieh  to  have  an  enquiry  whether  it  is  desirable 
that  a  person  reeidii^  near  the  property  should  be 
appointed  reodver  I  will  grant  it.    As  the  case  was 
argued  before  me  the  only  intelligible  prindple  it 
involves  is,  whether,  having  r^rd  to  the  condition 
of  the  proper^,  it  was  expedient  that  a  particular 
kind  of  recdver  ooght  not  to  have  been  appointed. 
The  case  waa  not  mded  on  that  ground,  for,  as 
I  find  it  reported,  the  judgment  of  the  court  below 
prdRessed  to  proceed  on  the  abstract  principle  of  the 
disqualification  of  t!>e  recdver  as  bdng  a  solidtor  of 
the  court.    I  shall  only  say  that  when  a  question  is 
raised  as  to  the  law  of  the  court  on  a  particular  point 
the  decision  ought  not  to  be  founded  on  a  specula- 
tive notion  of  what  oo^ht  or  ought  not  to  be  the 
proper  practice;  every  judge  is  bound  to  determine 
according  to  the  course  and  practice  of  the  court, 
which  are  the  law  of  the  court,  until  it  be  changed 
by  the  Legislature  or  by  a  general  order  made  by 
the  authorities,  to  which  the  power  of  legislation  for 
sodt  purposes  has  been  delegated  i  until  that  Is  done 
Uie  law  and  practice  of  the  court  ought  not  to  be 
changed.    Now,  what  law,  practice,  or  rule  of  the 
court  exists  which  prohiUta  a  solidtor  from  becom- 
ing a  recdver?   No  case  until  this  has  decided  that 
a  solicitor  as  such  is  disqunliBed.    The  rule  of  court, 
framed  by  Sir  Edward  Sugden  and  the  late  Master 
of  the  Rolls,  the  present  Chief  Justice,  does  not  con- 
tain one  word  to  prohibit  tbem ;  on  the  contrary  the 
rule  is  directed  against  very  inferior  classes,  the 
cleriu  and  apprentices  of  solicton,  persons  obviously 
not  in  a  proper  position  to  be  receivers,  they  being 


as  it  were,  under  tutdage.   It  was  very  wiae  to 
exclude  individuals  whose  time  was  aot  their  own 
from  a  situation  of  this  nature,  but  the  ofl&oe  of  aoH- 
dtor  was  not  considered  a  disquBlificatioa  i  rt^ifaiU^ 
of  solidtors  seems  implied  by  the  ndodn  of  the 
others.    When  the  Court  of  Exchequer  franed  tfadr 
rules  they  examined  very  particularly  the  sew  rules 
of  Chancery,  and  endeavoured  to  adapt  then  to  the 
exigendea  of  their  ooorti  aome  they  ModWed,  sane 
they  adopted,  and  sonw  Ibey  rqaeted  in  rqevd  ta 
the  matter  in  hand;  to  othen  they  added  a  few 
words,  mdring  a  spedfic  rule  out  of  aa  csfiablMfced 
practice,  that  soUdtors  in  a  caaae  wei*  mot  u>  be 
recdvers,  but  left  untoudied  the  general  qasstioii.  It 
is  in  thelinowIedgeofeveryooetbat,in  pdntiCtel, 
the  appdntment  of  solidtors  to  be  reed^cnia  a  eoa- 
mon  practice  in  tlie  Master*s  office.  Few  casta  wm 
mentioned,  but  I  may  refer  to  Reynold*  ▼.  Agrwlib, 
where  a  long  discoaaton  took  pls«e  on  a  large  ane« 
bdi^  broo^t  io  agdnst  a  receiver.    It  was  mea- 
tionM  that  he  was  a  aoUdtor,  and  some  stress  was 
laid  on  that  as  showing  that  the  arreara  had  aoeroed 
on  that  account,  but  the  question  vaa  not  rwaed 
whether  he  ought  to  have  b«o  appotaitad 
or  not.    When  that  case  was  diseusaod  batee  aw  I 
thought  that  the  Master  oogbt  to  re-coarider  hia 
judgment  on  tiie  grona^  that  he  bad  not  anSdcntly 
weighed  certain  mattos  which  required  to  be  takca 
into  account,  and  not  being  sure  whether  be  hsU 
considered  these  matters  I  referred  it  back  to  him 
that  he  might  have  the  whole  case  before  hira  oo 
principle,  he  then  came  to  the  same  condnsioD  that 
the  recdver  was  in  ddault,  but  it  was  not  before 
me  as  a  matter  for  any  one  to  dedde  that  a  aolidtar 
could  not  be  a  receiver.   In  Lupton    Steettutm  it 
was  mentioned  that  Mr.  Bruce,  a  solictor,  was  ap< 
pointed  a  recdver,  but  it  was  not  disco tscd  oa  the 
ground  that  he  was  a  solidtor,  but  that  fay  the  ar- 
rangement on  hia  appdntment  he  was  botud  to  he 
guided  by  the  advice  of  another  poion  who  ww  not 
responsible  to  tiie  court;  I  sent  it  hmA  oa  that 
ground.   I  believe^  that  he  was  re-af^mlDte^  and 
that  he,  as  well  ss  the  receiver  io  HtjfnoUn. 
Rejfnoldtt  are  both  still  receivers.   Till  this  <»der, 
it  has  never  been  dedded  in  any  branch  of  the 
court,  that  a  solicitor  is  a  disqualified  peraon ;  aa 
opinion  has  been  thrown  out  that  they  are  not  com- 
petent, but  I  must  decide  upon  the  practice.  The 
practice  is,  that  solicitors  are  eligible,  and  it  was 
so  decided  by  Sir  William  M'Mahon,  in  a  case 
so  far  back  as  1826.    Oo  this  ground  it  seetu 
that  if  the  case  rested  solely  on  the  otgection  litst 
Mr.  Joly  is  a  solidtor,  his  removal  would  not  Ik 
consistent  with  the  law  of  the  court.    Whether  the 
Masters  will  in  any  case  appoint  solidtors,  mvst  be 
left  to  the  discretifm  of  the  Masters,  who,  both  ia 
England  and  this' country,  are  considered  the  fro- 
per  judges ;  and  it  will  require  a  atmag  esse  to 
entitle  a  party  to  call  on  the  court  to  rMptsle 
a  question  which  has  been  diapoaed  af  1^  the 
Master  by  whom  these  mattera  of  detail  are  to  be 
considered,  and  the  business  of  this  court  would  be 
overwhelming  if  such  questions  were  considered 
it.    So  far  as  regards  that  ground,  the  order  cao- 
not  be  sustained.    So  far  as  the  particular  detail*, 
I  do  not  aee  my  way  to  make  any  order  against  Mr. 
Joly,  unless  the  partiea  will  consent  (wWefa  thcr 
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may  do)  to  rrfer  it  to  the  Maiter  to  coonder 
whether  it  would  not  be  better,  under  the  ciraaiii> 
itaacet,  to  have  a  receiver  reeideot  in  the  neigh- 
bourhood of  the  property.    The  Master  may  then 
re-ooiuider  the  qoMUoo,  and  appoint  anothar  per- 
WD.  The  cost  of  snoh  a  course  mi^t  be  matter 
for  further  dtacosoion.  Many  matters  were  adverted 
10,  which  seem  not  to  bear  much  on  the  case.  It 
was  Mid  that  petitions  had  been  presented  for  the 
purpose  of  making  costs ;  but  the  receiver  vas  not 
a  (Mrty  to  those  petitions,  and  is  not  responsible  for 
the  course  taken.    With  regard  to  what  was  stated 
ta  an  excuse  for  the  oppression  practised  in  this 
CUB,  by  aceumulating  orders,  that  a  separate  peti- 
tioD  was  required  for  each  judgment,  it  is  a  mistake 
to  nppose  that  any  such  difficulty  exists.   I  can 
Btitt  that  the  secretary  does  not  refuse  to  receive 
t  petition,  on  the  ground  that  several  judgments 
are  included  ia  it ;  and  I  have  now  here  two  orders, 
one  in  Roper  v.  tfhUingt  where  the  petitifw  was 
ibwided  on  three  judgments,  and  another  in  Baie- 
auM  V.  Puftj  also  founded  on  three  judgnients,  and 
I  am  informed  that  such  is  the  constant  practice, 
and  no  person  need  be  afraid  to  introduce  into  the 
petition  several  judgments,  if  vested  in  the  same 
parlies.   I  might  content  myself  with  the  case  us  it 
at  present  stands,  but  I  have  not  been  insensible  to 
the  great  mischief  which  results  from  the  appoint- 
ment of  a  number  of  receivers,  and  removing  the 
|Woprietors  from  the  management  of  estates,  who, 
it  most  be  admitted,  ought  to  be  the  best  mana- 
gers;  but  I  feel  that  there  is  great  difficulty  in 
conndering  this  question.  Tiiere  is  no  use  in  specu- 
lating 00  the  canses  which  have  led  to  the  increase 
is  ilie  Dumber  of  receivers ;  it  may  have  arisen  partly 
froD  the  praetioe  in  this  ooontry  of  selling  instead 
of  foredoriBg  in  a  mor^^age  suit,  and  Uins  estates 
are  kept  under  the  mauageaaeBt  of  the  court  until 
accounts  are  taken.    The  judgment  acts  have  had 
great  effect,  and  in  fact  this  court  has  now  become 
an  enormons  sherifTB  office,  carrying  out  executions 
by  means  of  receivers.    The  question  of  a  remedy 
for  the  evils  of  receiverships  has  much  engaged 
public  attention.    Shortly  after  my  appoiutnient  to 
DijT  present  offioe,  a  bill  was  prepared  by  my  direc- 
tion, which  providea  remedies  which,  in  my  judg- 
ment, would  be  effectual  in  removing  much  of  the 
evil  of  the  present  state  of  receiverships,  and  I  hope 
that,  as  the  attention  of  Parliament  ia  now  directed 
to  the  subject,  it  will  lead  to  some  general  reform  j 
of  the  system,  which  alone  can  be  an  adequate 
remedy.   In  the  meantime,  whntever  may  be  the  ! 
reiul^  I  must  act  on  the  law  of  the  court  as  I  find  j 
it,  sad  on  established  principle.    The  Committee  ; 
of  the  House  erf  Commons,  wiiicli  has  been  referred  ' 
to,  vas  justified  in  making  their  report  on  the  evi- 
dtiuce  before  them  ;  but  it  cannot  be  an  authority 
fur  any  judge  to  alter  the  law,  and  make  a  change 
in  the  practice,  wliich  lie  would  not  otherwiiie  be 
enutled  to  do.    The  system  of  examinatiun  in  this 
court,  or  the  law  of  primogeniture,  or  marriage, 
may  be  the  subject  of  the  report  of  a  committee  of 
the  Commons,  as  recommending  a  change ;  but  in 
my  court  I  will  uphold  the  law  of  the  land  till  it 
shall  be  changed  by  statute,  and  will  leave  to  others 
the  responsibility  of  altering  the  law.    It  miiy  be  a 
(lueniou  whether  it  will  be  wise  now  to  disturb  re- 


ceivers when  th^  is  so  likely  to  be  a  eliange  which 
may  also  require  further  alterations.   It  may  be  that 
the  sulgect  will  be  taken  up  by  the  Lcf^latur^ 
when  it  will  be  for  it  to  oonuder  whether,  as  it  has 
prohibited  the  ordinary  officers  of  the  court  from 
acting  in  any  other  capacity,  receivers  riiould  not 
likewise  relinquish  all  other  pursuits.     Thwe  is, 
however,  this  distinction  that  the  other  officers  luv- 
tug  secure  and  permanent  employment  may  well 
be  required  to  give  up  all  other  professions,  while 
in  the  case  of  the  temporary  and  precarious  re- 
ceiver, no  such  abandonment  of  former  connections 
could  be  required.  If,  however,  receiverships  should 
be  made  permanMit  this  distinction  would  vanish. 
Again,  it  may  be  necessary  to  consider  whether 
ceivera  should  be  professional  men  or  not,  whether 
such  appointments  should  be  exclusively  from  a  dan 
of  persons  whose  reemnmendatlon  is  that  they  have 
not  anything  else  to  do.   Whether  a  knowledge  of 
leySalMtail  is  not  necessary,  whether  someaddiuonal 
guarantee  is  not  obtained  by  the  position  of  a  soUh 
citor,  an  officer  of  this  cocut;  whether  it  is  necea. 
sary  to  re<consider  the  orders  of  the  court,  and  whe- 
ther a  change  which  could  be  effected  by  a  general 
order  might  not  be  beneficial.    These  questions  in- 
volve most  important  considerations,  and  must  be 
matters  for  further  consideration.    In  the  event  of 
it  so  appearing  it  will  be  my  duty  to  submit  to  tiw 
Master  of  the  Rolls  such  alterations  as  the  nature  of 
the  case  seems  to  require,  and  to  receive  with  the 
attention  due  to  his  experience  the  suggestions  he 
may  offer.    It  is  also  the  duty  of  the  Cbancellar 
to  give  all  weight  to  the  opinion  of  those  whoae 
duties  bring  them  iu  coustent  connection  with  theae 
cases,  and  whose  experience  is  therefore  most  valu- 
able, the  Masters  or  the  court.   If  my  opinion  hykt 
been  adverse,  it  would  have  been  mooh  shaken  by 
the  following  certificate  from  Maslw  Henn,  the 
oldest  of  the  Masters,  one  whose  views  are  entitled 
to  the  highest  c<Kisideration **  I  beg  leave  to 
state  to  your  lordship  as  the  result  of  ray  experience, 
derived  from  a  practice  for  more  than  29  years, 
during  which  I  have,  I  am  confident,  passed  at 
least  five  thousand  receivers'  accounts,  and  appointed 
at  least  one  thousand  receivers — that  the  best  re- 
ceivers I  have  generally  found  to  be  amongst  the 
solictors,  and  the  worst  amon^t  those  called  country 
gentlemen  and  esquires.    There  are  exceptions, 
and  many  exceptions,  both  ways,  but  most  assuredly 
so  far  as  my  experience  goes,  the  miyorit^  of  the 
good  ones  I  have  foimd  amongst  the  solimtors,  and 
the  reasons  are  these-— there  are  scarcely  any  of 
the  country  gentlemen  receivers  who  are  men  of 
business,  or  who  were  trained  or  educated  to  be 
sndi.    The  consequence  is,  that  they  are  as  a  class 
the  most  slovenly,  slobbering  and  bungling  receiv- 
ers I  have  to  deal  with — not  one  of  them  ever 
thinks  of  framing  his  own  account,  few  of  them  are 
capable  of  drawing  them  up  in  form,  and  it  is  even 
difficult  to  get  from  many  of  them  the  materials 
necessary  to  put  them  into  proper  form,  and  I  have 
scarcely  ever  a  first  account  from  one  of  that  class 
that  I  have  not  been  obliged  to  send  hack  ooc^ 
twice,  and  sometimes  a  third  time  for  amendment 
or  correction  ;  if  they  are,  as  they  sometimes  are^ 
of  the  class  of  respectable  farnwFs,  they  are  con- 
stantly blundering  from  iguoranoe  and  scaroely 
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ever  are  kept  right,  except  tbe^  have  a  aoUcitor  at 
ttieir  elbow,  who  does  not  give  his  services  for 
nothing ;  if  they  are  oS  higher  order  of  that  class 
called  oooDtrj  gentlMoen,  they  fVequently  leave  the 
greater  part,  if  not  the  whole,  of  the  bnsinen  to  be 
dfuie  by  the  buliff  and  the  solidtor.  When  I  was 
Taxing  Master,  I  have  repeatedly  had  bills  of  re- 
etiverr  oosts  to  tax,  whole  pages  of  which  con- 
sisted of  reading  letters  from  and  answering  letters 
to  the  receivers,  and  of  attendsDce  to  pay  the  cre- 
ditors and  head  landlords  their  interests  and  head- 
rents,  all  of  which  should  have  been  done  by  the 
receiver  himself,  and  since  the  introduction  of  poor- 
rates  both  these  clssses  of  receivers  are  constantly-, 
in  the  habit  of  either  making  wrong  deductions  or, 
as  frequently  happens,  not  making  any  deductions 
when  paying  the  head  landlord's  rent.  Now  these 
errors,  and  blunders,  and  inaccuracies  very  rarely 
occur  in  those  cases  in  which  attorneys  or  solicitors 
are  recovers.  They  are  all  trained  in  some  degne 
to  regular  end  buriness-like  habits,  and  they  are 
■uffidently  acqnointed  with  what  country  gentlemen 
receivers  scarcely  ever  kaow,  the  rules  and  orders 
of  the  court  in  relation  to  thar  conduct ;  uid  th^ 
are  both  more  r^ular  in  passing  their  accounts, 
and  more  punctual  in  the  disposition  of  their  balan- 
ces ;  and  more  exact  in  executing  the  orders  and 
certificates  by  which  the  Masters  direct  the  appli- 
cation of  the  balances, ;  and  when  I  was  a  taxing 
officer,  their  costs  were  lighter  than  those  of  the 
country  gentlemen,  because  they  did  without  charg- 
ing, or  if  they  charged,  without  being  allowed,  what 
they  were  clearly  entitled  to  when  acting  as  solicitors 
merely,  sech  as  attoidances  on  themselves,  and 
other  similar  charges ;  while,  as  collectors  of  rents 
they  were,  and  in  my  opinion  are,  quite  as  effident 
ud  as  honest — I  speak  of  them  as  a  class-— as  any 
other  receivers  I  bare  had  to  deal  with.  Mnny  of 
them  reside  principally  in  or  near  country  towns,  and 
are  quite  as  well  acquainted  with  country  buuness 
and  inrming  as  any  other  class  in  the  community  with 
which  I  am  acquainted.**  This  is  not  a  singular 
opinion  among  those  who  have  to  deal  most  with 
tliese  maUers.  If  tlie  plaintiffs  choose  an  inquiry 
on  the  prindple  above  suggested,  they  may  have  it 
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Mortgage  Act — Receiver — Conditional  order  does 

notattadt  rents. 
Vjpon  an  order ^r  a  receiver  under  the  mortgage 
acttll  Sf  lii  Geo.  3,  c  \0,  it  is  the  absolute  and 
not  the  conditional  order  which  attaches  the  rents. 
By  indenture  of  mortgage,  bearing  date  the  8th  of 
June  1836,  and  made  under  the  3  &  4  W.  4,  to 
secure  to  the  Ecclesiastical  Commissioners  of  Ire- 
land the  sum  of  £1090  6e.  7d^  being  the  purchase 
money  of  the  fee  and  inheritance  of  certain  lands 
therein  mentioned.  The  lands  of  Clontibred  were 
limited  to  the  use  of  her  Majesty,  her  heirs  and 
successors,  subject  to  redemption  upon  payment  of 
the  said  principal  sum,  with  interest  at  the  rate  of 
£b  per  cent.  A  considerable  sum  for  interest  hav- 
ing been  permitted  to  grow  due  on  foot  of  this 


mortgage,  on  the  26th  of  April,  1648,  s  pttiiia 
was  presented  for  a  receiver  nndst  die  nmitMi 
act  11  &  IS  Geo.  3^  c.  10,*  sad  w  theStttl 
April  an  order  was  made,  refcfrisg  ii  t»  4 
Master  to  appoint  a  reoaver  ndos  ewe  k 
riiewn  within  10  &ys  after  aerrioe  s(  ik  «^ 
On  the  4th  of  November  1848  an  order  n  4 
tained  that  service  of  the  eooditioBd  via  as  ^ 
of  the  respondents  should  be  deemed  good 
upon  them  all.    On  the  6lb  of  December  i 
cate  of  no  cause  was  granted,  and  oo  tbe 
January,  1849, the  conditional  order for^ 
ment  of  the  receiver  was  nude  absolDte.  Ot 
24th  of  June,  1847,  a  recover  had  beca 
by  certain  judgment  creditos  of  the   .  _ 
over  a  portion  of  the  lands  comprised  b  la-'' 
gage.   This  receiver  was  extraided  by  « lir/ 
a  judgment  creditor — the  sum  of  £217  at. 
been  lodged  in  court  to  the  credit  of  the 
matters.   This  was  an  applicstioa  os  btUf 
Martin  Morris,  petitioner  in  the  5th  mttuM 
sum  of  £107  6B.5d.beingtlieaiaoant  of  toll 
oeived  subsequent  to  the  6th  of  May,  ls43,  ik 
the  receiver  wss  extended,  and  prior  lo  the 
January,  1849,  being  the  date  of  tbeabMhiriil 
for  the  receiver  on  foot  of  the  nxHlgigt  111 
was  also  a  cross  notice  <hi  belialf  itfUie  EoUi 
ticul  Commissioners  that  the  entire  mm  b 
might  be  paid  to  them,  an  bang  renu  iec(indd| 
sequent  to  the  28th  of  April,  1B48,  the  iekiM 
conditional  order. 

Mr.  Hughes  Q.  C.  and  Mr,  P.  BLJu  <»iM 
of  Morris,  the  judgment  creditor,  waaidM 
the  rents  were  not  attached  by  the  nwrtpje* 
the  order  of  January,  1849,  and  refenrisV 
V.  Burke  (8 1.  E.  R.  660)  ;  Morrqgk  v.M* 
£.  R.  19^ ;  Bvaat  v.  Blennarkassd  (ifcUi 
cited  in  RdUy  on  Reoeivefi,  138);  Em/^* 
sei^  ^  V.  &  B.  252.) 

Mr.Martfy,  Q.C^  contra,  mo»edtbea«2 
for  the  Ecclesiastical  Commisuonei^aDdfaMil 
that  where  an  order  for  the  appointsw«rf»<| 
ceiver  is  made  absolute,  it  relates  back  to  ihe 
of  the  conditional  order,  and  attscfaa  ^ 
from  that  time,  and  referred  to  CD/fls«*** 
(L.  &  T.  645)  i  Barry  v.  WiUimsim,  (3  i-t 


•  An  Act  for  ModCTia;  teoiritiM  by  ■«W  . 
•flfoclusl.  "  Wh«reM  by  dc&nto  of  the  pnctail  p^* 
the  iaierest  payable  upon  mortgage*,  aadaaiw*''' 


in  all  cases  where  ooe  year  aad  a4islf i  Wwa*  ^'^Ju 
a  Court  of  Equity,  upon  appttcatin  fa  ■"^*JJJ 
meoUooed,  shall  appoint  a  ree«lver  to  ncttre 
the  tents  of  the  mortgaged  premisee,Mikdbeii»V 
fMy  such  trrear  of  iuterett,  aud  abo  tbt  wM 
of  the  ivd  mortgage  mooey,  from  tiiM  to  tisK,  ^ 
year  when  the  other  thall  become  due,  Mtil  ''l^^ 
Buch  interest  due  on  the  said  mort^ige  ihill  b< 
and  no  longer,  together  with  snch  feei  ornitfT*'" 
appointed  by  said  court  for  each  reoeivtf;  ".^^^ 
oesaary  oosts  out  of  pocket  of  luch  appBali*.  i- 
out  of  the  aunw  so  received.  »uchioterfet,«hi!i*^  ,^ 
BhaU  be  ordered  to  be  paid.    Sec  a.  And  be  it  <'<*^' 
the  authority  ssoretaid,  that  such  order  'T^^, 
peUUonandafidavit,  after  reasonabto  tiM  r**^^ 
cause,  and  whether  aoytNllhaaorbaaBattaMi"^ 


cause,  and  wbetiwr  any 
tivs  to  the  said  mortgago. 
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i£l)-  B^trt  V.  Bernard,  (4  I.  E.  R.  436,  S.  C  FL 
k  lL4U)i  Mon  V.  OMMTt,  (DoQg.  S79.) 

aJ-lfABTU  or  THx  Rolls. — In  tUa  esse 
Hr.  UoiTi^  •  jnd^pnant  creditort  the  potitioiw  io 
tke'fiftb  mitter,  obtafai«d  en  Older  to  extand  the 
^fer,  irUflb  wu  nude  Bbeolote.    On  the  SBth 
a(  April)  the  EeclcMUHtEeal  CommH^onen  obtained 
a  cMiditioul  ordert  on  foot  of  a  mortgage,  which 
vai  not  made  absolute  nntU  the  SOtb  of  Juiuary, 
lg49t  and  the  greater  pert  of  the  anm  fn  oonrt  is 
the  produce  of  rents  lodged  previous  to  this  date. 
Tbe  wbole  question  is,  whether  the  conditional  or 
gluolate  order  for  a  receiver  on  foot  of  the  mort- 
ittadies  the  rants»  and  od  the  oonstruetioD  of 
^  act  of  Parliament  I  do  not  think  there  is  much 
dillieaUy.   The  10  &  U  Geo.  3,  prvvides  that 
wbere  one  and  a  half  year's  interest  shall  be  due, 
I  Court  of  Eqoity,  upon  application  in  manner 
tiieninsfter  mentioned,  may  appoint  a  receiver ; 
tbe  mods    proeeeding  is  regulated  1^  the  second 
iK^Bi  whidi  provides  that  **  such  order  shall  be 
iMds  upon  petition  and  affidavit,  after  reasonable 
time  given  to  shew  oaus^"  fte.  It  appears  to  me  that 
tbe  couditifHial  order  cannot  be  oonndered  at  at- 
Uehisg  tbe  rokta ;  the  only  order  mentioned  is  one 
made  efter  reasonable  time  to  shew  cause,  and  the 
conditionsl  order  is  not  made  after  time  to  show 
(auae.  I  appr«hend  that  the  judgment  creditor  is 
eotiUed  to  alt  the  rents  received  ^ore  the  20th  of 
JaBoary,  1649.  If  any  authority  were  wanting,  tbe 
obaervatioDi  off  Sir  £.  Sugden  in  Bart  v.  Beintard, 
(3  Dr  ft  W.),  shew  that  it  is  the  absolute  and  not 
tbe  cQoditional  order  which  attaches  tbe  rents. 
These  obiervations  were  made  with  reference  to 
tbBSbffi&' aot;  bat  I  do  not  think  there  is  one 
word  wUoh  is  not  applicable  to  tbe  mortgage  act. 
Id       476  he  says,  "The  cmditioiua  order  it 
iMsed  for  the  purpote  of  bringing  the  machinery 
itftbc  act  of  Parliament  Into  operation  in  the  case. 
Tbe  ftnk  ordar  is  pronounced  that  the  parties  may 
have  DoUoe  that  ukts  eaose  be  riiewn  within  10 
dayi,  the  order  fbr  the  receiver  will  be  made.  This 
ia  DKrely  to  carry  the  intention  of  tbe  Legislature 
into  effect,  and  to  do  justice  between  the  parties. 
Suppose,  instead  of  the  issuing  a  conditional  order, 
ai  at  present,  this  court,  iu  the  eiercise  of  its  judi- 
cal consideration,  were  to  fiat  the  petition  thus : — 
*  Let  notice  be  given  to  the  par^,  that  unless  he 
abew  cause  within  ten  days  an  order  for  the  ap- 
pmntmeot  of  a  receiver  will  be  made.'    Will  any 
person  aigne  that  this  fiat  could  be  considered  as 
in  executim  executed ;  or  that  it  amounted  to  any 
tluog  but  notiee  ?   Suppose,  instead  <^  the  present 
diamher  practice  (which  doea  not  take  place  in  the 
Court  of  Euhequer),  this  court  should  cUroct  all 
parties  to  have  notion  and  to  come  prepared  with 
tbe  namea  of  the  denoorinations,  the  value  of  the 
property,  and  sufficient  facts,  so  as  to  enable  the 
court  to  make  but  one  order  and  that  a  perfect  one. 
Can  any  one  deny  that  I  have  power  to  make  such 
a  Bat?  and  could  it  be  argued  that  such  was  any- 
thing bat  notice  ?    Why  should  the  course  which 
tbe  court  adopts  to  give  the  parties  notice,  and  to 
save  eipenae,  be  held  to  give  tbe  judgment  creditor 
so  great  an  advantage  which  the  L^isiature  never 
uitcnded-to  give  htm  7   My  opiraoo,  therefore,  is, 


that  the  conditional  order  is  not  '  the  order*  pro- 
parly  so  cslled,  bat  is  merely  notice  to  the  psrtj 
that  an  order  will  be  made,  unless  he  shews  cause 
against  it."  These  observations  were  made  when 
the  practice  of  the  court  was  difibrent  ftvm  what  it 
is  at  present,  and  it  has  sinoe  been  altered  in  con- 
formity with  the  saggestioDS  of  Sir  £.  Sugdra,  by 
substituting  a  noticefor  the  conditional  order.  I 
think  thia  antfaoiity  is  directly  applicable  to  the 
case  before  me }  the  conditional  order  was  in  effect 
notice  to  the  respondent,  to  give  him  an  opportunity 
to  shew  caose,  and  the  rents  were  not  attached  un- 
til the  absolute  order  of  the  20th  of  January,  1849. 
^r.  Morris  is  therefore  entitled  to  the  rents  received 
before  that  time. 

"  Be  it  so  on  original  notice,  and  be  it  so  for  trans- 
fer of  residue  of  said  sum  of  £217  8s^  Gov. 
3  per  cent,  consols,  aft«r  said  transfer  to  M. 
Morris  to  the  Eodenastical  Commissioners  for 
Ireland ;  and  let  said  Commiasioners,  and  said 
M.  Morris  have  thar  costs  of  said  motion,  aa 
costs  in  said  fifth  and  seventh  matters." 

Lib.  S86,Jb.  16& 

Mastiv  v.  OTlabkbtt. — Jfoy  29th  8j  June  3rd, 

Motion  fir  rterioer — An  luumer — Afftdmni  per- 
mitUdto  beutgd. 

Bill  J^ed  to  raite  a  charge,  stated  that  a  ram 
Kxu  due fw  interettf  but  did  not  interrogate  the 
defendant  on  that  point*  The  answer  did  not 
admit  that  anv  sum  was  due,  or  at  alt  refer  to  the 
statement  in  tne  biU.  Upon  a  motion  Jur  a  receiver. 
Held,  <Aa<  Uie  plaintiff"  was  entmed  to  u»e  an 
aJSdavit  seeing  Jor(h  JSke  tmm  du»t  ta  n^^rt 

MSMOffOfl. 

The  bill  in  this  case  was  filed  on  the  16th  of  Jan 
nary  1849,  and  stated  that  Sir  John  0*F1aherty 
being  seised  in  fee  of  certain  lands  in  the  county  of 
Galway  by  articles,  bearing  date  the  18th  of  June, 
1764,  and  made  in  contemplation  of  a  marriage 
then  intended  between  the  said  Sir  John  O'Flaherty 
with  Mary  Royse,  tbe  sum  of  £1500  was  covenan- 
ted to  be  charged  on  said  lands,  for  the  daughters 
or  younger  children  of  the  said  marriage }  that  by 
indenture  bearing  date  the  15th  of  August,  177^ 
said  lands  were  conveyed  to  trustees  upon  trust, 
amongst  others,  to  raise  said  sum  of  £1500  for  said 
youn^r  children.  That  said  marriage  was  duly  so- 
lemutzed,  and  there  was  issue  thereof  one  son,  and 
one  surviving  daughter  Mary,  who  was  the  mother 
of  the  plaintiff  R.J.Martin.  That  iu  October,  1606, . 
said  Mary  married  Robert  Martin,  and  by  articles 
of  agreement  bearing  date  the  5tfa  of  October, 1 806, 
and  redting  that  the  said  Mary  was  entitled  to  said 
sum  of  £1500,  same  was  vested  in  trustees,  the  in- 
terest to  be  paid  to  the  said  Robert  Martin  for  bis 
life,  and  after  his  decease  to  the  said  Mary  in  case 
she  survived  him,  then  amongst  the  children  of  the 
marriage,  share  and  share  alike  on  default  of  ap> 
pointment.  That  the  plaintiff  Hubert  J.  Martin 
was  the  only  issue  of  said  marriage,  who  upon  the 
death  of  his  motlier  became  entitled  to  the  said 
sum  of  £1500,  subject  to  the  life  interest  of  his 
fathw  therdn.   That  said  plaintiff  married  Eliu 
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LeetoQ,  and  caid  siun  of  £1500  was  oovmanted  to 
be  assigned  to  trustees  upon  certnn  titurts  therein 
mentitmed.  That  aaid  Robert  Martin  waa  long 
sinoe  dead,  and  there  was  no  issae  of  the  auuriage 
between  the  plaintifih.  The  bill  then  stated  that 
the  estates  ciiarged  were  disentailed,  and  by  demise 
becnme  vested  in  the  defendant  George  Fortesooe 
OTUhertj,  who  was  then  in  possesaion.  That  the 
interest  on  said  sura  of  £1500  was  r^larlj  paid 
by  Sir  J.  O'Flaherty*  and  Thomas  H.  O'Flaberty 
his  son,  up  to  the  first  day  of  May  1847 ;  and  that 
interest  on  said  sum  from  aaid  last  mentioned  day 
was  then  doe,  and  in  arrear  to  plaintiff,  except  the 
sum  of  £10  received  on  account  thereof,  and  that 
plaintiffs  were  desirous  of  having  said  sum  of 
£1500,  with  the  interest  thereof,  paid  off  and  dis- 
charged, aod  for  that  porpose  he  made  frequent 
applications  to  the  defendant  G.  F.  O'Flaherty.  The 
bill  then  prayed  an  account  of  the  sum  due  to  the 
plaintifi  on  foot  of  aaid  charges,  and  that  same 
mi^ht  be  paid,  and  in  default,  tor  a  sale  and  a  re- 
ceiver. 

The  Inn  did  not  intwn^te  the  defendant  as  to 
whether  there  was  any  sum  due  for  principal  or 
intwest,  on  foot  of  said  charge,  or  whether  any 
payments  had  been  made ;  and  the  defendant,  by 
his  answer,  stated  he  believed  the  several  deeds 
were  executed,  and  referred  to  them ;  but  did  not 
admit  that  interest  had  been  paid,  or  that  any  sum 
was  due,  or  refer  in  any  way  to  these  statements 
in  the  bill.  Some  questions  were  raised  by  the 
answer,  as  to  whether  said  sum  was  well  ebarged 
on  the  lands.  Oa  the  S9th  of  May,  1649,  an  affi- 
davit was  filed  by  the  plaintiff,  Robert  J.  Martin, 
which,  after  setting  out  the  several  matters  in  the 
bill  mentioned,  stated  that  the  interest  on  aaid 
charge  or  sum  of  £1500  was  duly  paid  from  time 
to  time  by  the  said  Sir  J.  O'FJabwty  during  bis 
life-time,  and  up  to  the  time  of  his  decease  in  the 
year  1808,  to  the  parties  Uien  entitled  thereto,  and 
that  from  the  decease  of  the  said  Sir  J.  O'Flaherty, 
bis  son  T.  H.  O'Flaherty,  regularly  paid  said  in- 
terest unto  plaintiff's  father,  auring  his  life,  and 
since  the  death  of  plaintiff's  father,  on  the  20th  of 
May,  1840.  said  T.  H.  O'Flaherty,  from  time  to 
time,  duly  paid  the  iuterest  on  said  charge  unto 
plaintiff,  and  continued  so  to  do  up  to  May,  1847, 
and  that  such  interest  was,  on  several  occasions, 
remitted  to  the  plaintiff  by  the  defendant  Geoi^ 
F*  O'Flaherty,  acting  for  and  as  the  agent  of  the 
said  T.  H.  O'Flaherty,  as  by  the  letters  of  said  de- 
fenduit  in  the  possession  of  plmnUff  might  appear. 
The  affidavit  also  aUted,  that  the  sum  of  £156  3s. 
as  and  for  an  arrear  of  said  interest,  being  nearly 
two  :reen,  ending  on  the  1st  of  May,  1849,  then 
remained  justly  due  and  owiug  to  plaintiff,  together 
with  the  said  principal  sum.  That  plaintiff  had 
made  several  applications  to  the  defendant,  G.  F. 
OTlaherty,  for  payment  of  said  interest,  without 
effect.  That  said  defendant,  in  reply  to  one  of 
such  applications,  wrote  a  letter  to  plaintiff,  bearing 
date  the  29th  of  August,  1846,  in  which  defendant 
made  the  following  statement,  '*  I  am  not  unmind- 
ful of  my  promise,  and  urn  making  the  best  arrange- 
ments I  can  for  the  purpose.  I  am  even  trying  to 
obtuu  a  loan  in  case  the  fair  should  not  turn  oiU 


walL  lamtcMIsbaU  have  nattedha  ail 
make  it  a  first  ebarg^  which  1  SHntOoaiAai 
paying  yon  oiE  I  amnot  AnfvmA  fcfcfti^ 
ooneeive  yoa  omdd  net  farat  yta  mmj  k 
better  «*y,  and  I  ihan  not,  nlem  I  m 
stanoesfbfoedtodQBOb"  The  lAdavit  tbcs 
that  previoas  to  the  filioKofthe  bill, 
citor  wrote  to  said  G.  F.  CFUmtj,  taia^ 
prooeetUngs  woold  be  inetitnted  to  noom 
pal  and  iotemt,  waless  the  interest  wm  pal; 
the  aaid  d^ndant,  by  hia  answer,  bssriif 
28th  of  October,  1848,  admittea  Us  liiMili; 
exenaed  the  non-payment  of  die  faitmi 
plaintW  heUeved,  uoleas  a  recover  vsiaMH 
the  arrear  of  interest  woidd  behidai^iM| 
lost,  and  that  the  lands  weie  charged  ttt^ 
ment  debts  to  a  coaridenUe  eBoaa^  tim0 
to  i^aiat^s  efaarge. 

This  was  a  motiaB  on  behalf  of  the  iiliHtll,l| 
it  aright  be  lefarwd  to  the  MsstFr  te  sffwau 
oeivar  on  Uie  anairer  aod  afldaviL 

tended  that  the  niolioB  must  be  xcAaei,iith»« 
not  any  admisrion  in  the  answer  tbit  isural^ 
doe,  and  the  fdaintift  had  no  right  to  mkcail 
the  affidavit,  as  the  defendant  had  not  kanM 
rogated  whether  there  was  any  mtcrat  im,  4 
whether  any  payments  bad  been  ntde  TtoS 
swer  must  Uierefore  be  considered  fbH,  firht 
rule  a  defendant  need  not  answer  asj  mimtit 
the  bill,  unless  specially  interronted  tbenft  A 
motion  like  the  {nresrat,  an  sffidarit  is  pe^ 
to  be  used  only  in  casea  where  tbenneiK 
fiall. 

Mr.  Bmglm  and  Mr,  Bendtrton  Itr^ 
—The  fa«ll  contains  a  atataaePt  of  tlwafaM* 
the  defendant  ia  at  liberty  to  eaotradid^i^ 
ment  in  tbe  bOI,  altfaongb  be  mi^  D«tticii» 
gated  to  it  JnBMr.ar*L^/^{¥Hi.f% 
upon  niotionlbrareeeiTCroaMDaiidiaf*M 
plaintiff  was  pennitted  to  use  an  sffi<iwit,aif 
does  not  appear  that  Uiere  was  an;  inurni^ 
granted  to  that  particular  fiict.  [JVo^f* 
BoUa. — That  case  was  decided  before  lie  ■ 
general  orders  of  1843.]  There  ii  do  eaeiH 
decides  that  an  affidavit  cannot  be  osed  to  iff 
the  omission  of  a  fact  peaaed  over  ia  tfae 
an  affidavit  cannot  be  used  to  contradict  an  »■** 
but  that  is  not  the  case  here- 

Mastkb  of  the  Rolu.— I  tfciak  ite  »<■ 
would  be  refused  in  England,  upon  the  nAbsiV 
there,  and  if  the  defendant  in  his  t^^"^ 
no  interest  was  doe,  I  would  not  yerwt  in  ^ 
to  be  used  to  oontiadict  the  answer.  HoitRf- 
will  lodt  into  the  matter.  ^ 

Jvne  12.— The  Mabtbb  or  nut 
Lordship  on  this  day  referred  to  the  eaieidin' 
White,  {S  Beav.8570  and  Qtttelim»^-BI'^ 
(12  Sim.47,)  and  said  that  although 
for  injunctions,  they  were  applicsbietotiiea^ 
lore  him ;  also  to  the  case  of 
(13  Sim.  632,)  and  the  same  ease  oo  •PP^^'T 
Lord  Lyndhurat,  (1  Ph. 501,)  where  itisW"*; 
that  on  an  interlocutory,  motion  for  P"^  ;, 
doonmenu  founded  on  the  auwer, 
cannot  be  admitted  to  prove  a  ftrt,  shM*^ 
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amwer  neitber  admitted  nor  dented  H.  His  Lord- 
then  said,  It  h  perfectW  plain  that  on  the 
authority  of  the  case  before  Lord  Lyndhurat,  this 
mothm  vould  be  refused  in  England ;  however,  in 
the  case  Sogan  r.  Bodkin,  (L  Hog.  374.)  Sir  W. 
M'MshoR  hdd  that  on  a  motion  for  a  receiver 
upon  answer,  the  plaintiff  was  entitled  to  use  an 
affidavit  ascertaining  the  amount  of  the  arrears  of 
an  aannity  due ;  and  Sir  M.  O'Loghlen  followed 
that  autfaority  iit  Bell  v.  M*Loghlin,  (Fl.  &  K.  S72.) 
These  decisions  are  productive  of  considerable  em- 
bafrtasment ;  but  I  consider  it  is  letter  to  adhere 
to  (be  praetioe  in  tfab  country.  In  this  case  there 
ii  an  onisrion  in  the  Intern^lorj  part  13S  the  bill, 
wUeh  does  not  enquire  whether  any  interest  is  doe. 
Udicr  the  genenl  rarder,  the  defendant  It  not 
bmnid  to  answer  nnj  part  of  the  bill  to  whidi  he  it 
not  ipeciaHy  interrogated  the  answer  is  perfectly 
lilent  on  that  point,  and  It  is  innsted  that  the  cases 
do  not  apply  as  the  defendant  is  not  called  on  to 
amwer.  You  cannot  nse  an  affidavit  to  contradict 
an  answer,  or  to  deny  any  statement  in  it;  bnt  the 
cases  in  this  country  go  to  the  length  that  you  can 
use  an  affidavit  to  meet  an  evasive  denial,  or  to  sup- 
ply an  omiaston;  and,  in  the  present  case,  the  affi- 
davit is  to  supply  an  omission.  When  a  defendant 
iasot  interrogated  there  is  some  difficulty;  but  I 
diink  it  is  a  fine-drawn  distinction,  and  it  is  better 
to  fellow  the  case  of  BeU  v.  M'Loghiin,  and  the 
ease  l)efbre  ^ar  W.  M'Mahon,  sdthongh  I  admit  they 
are  <hreet]y  opposed  to  the  English  authoritlei.  In 
Uiis  cast  also  1  find  that  tlie  defendant  by  hit  an- 
iwer,  stales  that  he  bdieves  the  several  deeds  were 
exeoited,  and  refers  to  them,  and  tbat,  I  think,  is 
Ruffideot  on  en  interlocutory  application,  as,  al- 
tboagh  there  was  an  fHuission  to  intern^te  as  to 
ffhetlher  interest  is  due,  there  is  au  admission  of 
docaments,  from  which  it  will  appear  that  the  in- 
terest is  dne.  On  the  whole,  I  think  it  is  better  to 
follow  the  antborities  in  tliis  country,  as  it  is  for  the 
advaoiage  of  the  pnbUc  that  the  pnotioe  shonld  Iw 
eertaio. 

"  Be  it  so,  and  let  this  order  not  be  acted  on  for 
one  mouth  from  the  date  hereof." 

ZAb.  286,yb.  362. 

STAtntTOR  V.  Bahbinoton. — Ju^  6Jft  and  7iA. 
Pauper — CesU, 

BUlfikd  in  January^  1842  ,*  Surf  of  Jung  plaintiff' 
oUained  a  condiHonat  order  Jhr  liberty  to  sue  in 
funnS  pauperis ;  on  the  '28tk  of  June  defendant 
answered ;  on  the  Ord  of  November  the  condi- 
tional order  was  made  absolute  t  on  the  ISthof 
January,  1843,  (Aff  btU  toos  amended,  and  no 
further  Aepe  taken  by  the  pUdn^ffl  On  the  10th 
January,  1845,  defindant  aruwered  tiie  amended 
bitt,  and  on  the  24fA  0^  June  obtained  an  order 
dimitsinji  plaintive  bUl  with  costs  generally. 
In  1849,  the  plaintiff'  was  arrested  under  an 
attachment  for  these  costs-  The  order  of  June, 
1845  was  set  aside,  and  the  plmntiff^ ordered  to 
be  discharged. 

A  bifl  by  a  pauper  plaintiff^  will  be  dismissed  with- 
out costs,  30  Jar  as  relates  to  costs  incurred  su6- 


sequent  to  th«  mnter  admitting  plaint^  to  sue  m 

a  pauper. 

Quere  «u  to  the  eotts  vneu/rred  in  A«  inimneA  fts^ 

tween  the  amdiliowU  and  absolute  order. 
Quere  as  to  costs  before  the  ordtr  gimng  Wier^  to 

sue  in  formfr  pauperis. 
The  bill  in  this  case  was  filed  on  the  12th  of  Jan. 
1845t,  for  an  account  of  the  assets  of  John  Staun* 
ton,  deceased,  against  the  defendant,  Mathew  Bar- 
ington,  who  was  the  sole  acting  executor  and  trus- 
tee, the  other  executors  having  renounoed.  Oa 
the  3rd  of  June,  1842,  the  plaintiff  obtained  a  con- 
ditional order,  for  liberty  to  sue  in  form&pa^^terisy 
and  on  the  3rd  of  November  following,  this  order 
was  made  absolute.  On  the  28th  of  June,  1M2, 
the  defendant,  Barrington,  filed  his  answer;  on  the 
ISth  of  January,  1843,  the  bill  was  amended,  «kl 
no  further  procee^ngt  were  tdcen  by  the  plaindfi^ 
who  immediately  afterwarda  went  to  rendu  out  of 
thejurisdic^n  On  the  10th  January,  1845, 
the  dcrf'endant,  Barrington,  filed  «n  answer  to  the 
amended  bill ;  and  on  the  24th  of  June,  1845, 
tained  an  order  to  dismiss  the  plaintiff's  bill  with 
costs,  for  want  of  prosecution.  The  plaintiff  having 
returned  to  this  country  in  the  present  year,  on 
the  20th  of  June,  1849,  he  was  arrested  under  an 
attachment  for  non-payment  of  the  defendant's 
costs.  This  was  an  application  on  behalf  of  the 
plaintiff,  that  the  attachment  should  be  set  aside, 
and  the  plaintiff  be  discharged  from  custody. 

Mr.  B.  Lloyd,  and  with  him  Mr.  Semple  and 
Mr.  B.  Thompson  for  the  plaintiff. — The  order  to 
dismiss  the  bill  with  cotta  was  irr^ular,  as  the 
pldntiff  had  obtained  Hberty  to  me  m  Jhrmd  peat" 
peris.  A  pauper  plaintiff  might  be  put  In  prison 
for  filing  an  improper  bill,  /Vsrson  v.  fsMer,  (4 
Ves.  629);  or  be  whipped,  <1  Tidd.  pr.  94);  but 
a  pauper  could  not  be  ordered  to  pay  costs.  (I  Dan. 
C.  P.  783  ;  11  Hen.  7,  c.  12,  23  ;  Hen.  6,  c  15 ; 
lOch.  1,  St  1,  c  2,  sec.  17,  Ir.);  Gallop  r.  Ashe, 
(reported  in  Beames  on  Costs,  80) ;  Bavetvport  v. 
Davenport,  (1  Ph.  124);  and  the  case  of  Biggins 
v.  Vaughan,  there  cited ;  Jones  v.  Peers,  (M^ 
Clel.  &  Yomtg,  282.)  The  authorities  at  law  are 
Pratt  V.  De  Larue,  (10  M.  k  W.  509.)  [Counsel 
referred  to  CftvrcA  v.  Marsh,  (2  Hare  652,  Beamea 
on  C<wts,  280) ;  and  Paradise  t.  Sfteppnn^  (Beamea 
on  Costs,  appendix,  252.)] 

Mr.  R(gers,  contra,  for  the  deflmdant  Barrings 
ton,  contended  that  in  tome  cases,  panpert  ore 
compelled  to  pay  oosts,  and  referred  to  WUkimom 
V.  Beliher,  (2  Br.  C.  C.S7S,)  where  a  pauper  plaintiff 
was  not  permitted  to  amend  by  leaving  out  d»> 
feudaots  without  paying  their  costs,  and  to  ^ 
case  of  Pearson  v.  Bebher,  (in  3  B.  C.  C.  87), 
where  it  was  hdd  that  a  pauper  was  not  entitled  to 
dismiss  his  bill  against  defendants,  without  pay- 
ment of  costs.  [Counsel  referred  to  Harrison,  C. 
Pr.  391 ;  1  Sim.  C,  Pr.  710  ;  Made.  Pr.  740.] 

July  7. — Mr.  Lloyd  in  reply. — The  ease  of 
Pearson  v.  BeUhei;  (3  B.  C.  C.)  is  misraported; 
the  order  to  dismiss,  in  that  case  was  made  with- 
out costs.  (Vide  Br.  C.  C.  by  Belt,  87 ;  and  see 
4  Ves.  629;  Beames  on  Coots,  80);  and  a  de- 
fendant cannot,  by  putting  in  an  answer,  be  entitled 
to  cUamist  a  bill  with  costs,  without  notice  to  the 
plaintiff. 
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Master  of  thc  Rolls. — The  faeU  and  dates 
are  as  follow :— On  the  I2th  January,  1842,  the  bill 
was  filed ;  on  the  Ist  of  June,  1842,  a  petition  was 
presented,  according  to  the  then  practice,  for  liberty 
to  sue  in  fbrmd  pauperxM,  and  a  conditional  order 
made,  which  was  served  on  the  defendant  on  the 
6th  of  June ;  on  the  28th,  the  defendant  filed  his 
answer.  On  the  3rd  of  November,  the  conditional 
order,  giving  liberty  to  sue  in  jbrmA  pauperis  was 
madfl  absolute;  on  the  13th  of  January,  1843,  the 
Un  was  amended ;  on  the  1 8th  of  January,  1 845, 
more  tlian  two  years  after,  the  defendant  filed  bia 
answer ;  and  oo  the  S4tb  of  June,  1845,  he  obtained 
an  order  that  the  bill  shoald  stand  dismissed,  wittf 
ooets^  for  want  of  prosecation.  At  the  time  that 
order  was  made,  it  appears  that  the  plaintiff  was 
oat  jurisdiction,  and  the  attention  of  the  late 
Master  of  the  Rolls  could  not  have  been  drawn  to 
the  fact  that  the  plaintiff  had  obtained  an  order 
giving  liberty  to  sue  in  Jbrmd  pauperit.  That  cir< 
oumstance  should  not  have  been  suppressed.  As 
has  been  contended,  the  last  proceeding  being 
in  18i3,  I  am  not  sure  that  a  question  does  not 
arise,  how  far  the  defendant  was  entitled  to  put  in  an 
answer  in  1845,  merely  for  the  purpose  of  having 
the  bill  dismissed  with  costs ;  but  I  need  not  now 
dedde  that  point;  the  plaintiff  having  lately  re- 
turned to  this  country,  was  arrested  for  the  costs 
of  these  prooeedings.  The  general  rule  of  law  on 
this  ntlgect  is  laid  down  by  Baron  Parke  in  the 
caM  in  Meeson  and  Welsby,  to  which  Mr.  Lloyd 
has  referred,  also  in  the  case  of  M^Donaugh  v.  &• 
Flahtrtv,  (BeaUie,  54.)  Sir  Anthony  Harte  there 
aays,  **  The  rule  of  permitting  a  man  to  sue  or  de- 
fend in  Jormd  pauperia^  sprines  out  of  the  benig- 
Ifity  of  our  law,  which  provides  that  every  man, 
however  low  and  poor  his  station,  shall  be  enabled 
to  obtain  the  same  measure  of  justice  as  the  high* 
est  and  most  opulent ;  it  gives  the  pauper  a  right 
to  come  into  court  without  expense,  otherwise  his 
poverty  would  preclude  him  oomiug  there.  The 
•ame  orauaiaseration  protects  him,  if  unsuccessful, 
from  payment,  beoaose  sneh  an  order  would  serve 
only  to  imprison  him  interminably."  In  that  oase, 
Sir  A.  Harte  directed  oosts  to  be  paid  by  the 
plaintiff,  baeaoae  a  fund  was.  realized.  A  pauper 
may  not  only  carry  on  proceedings  but  is  free  from 
payment  of  costs,  that  is  the  general  rule;  no 
doubt  there  may  be  oases  which  will  disentitle  a 
plaintiff  to  the  benefit  of  the  Order,  and  if  it  is  im- 
properly obtained,  it  is  well  established  that  the 
court  has  power  to  dispauper  the  plaintiff,  and  com- 
pel him  to  pay  cosu ;  but  that  is  not  the  case  here, 
for  there  is  not  any  impropriety  of  conduct  sug- 
gested, which  would  authorize  the  court  in  making 
such  an  order.  The  question  is,  whether  the  dis- 
missal of  the  bill,  or  the  submitting  to  the  defend- 
ant's doing  so,  amounts  to  an  admission  that  the 
plaintiff  ought  not  to  have  taken  any  proceedings  ? 
In  case  of  non-suit,  the  court  will  not  compel  a 

Eauper  plaintiff  to  pay  costs.  As  to  the  case  of  a 
111  b^ng  disoUssed,  although  from  a  misreport 
in  3  foowne,  C.  C,  there  is  some  diftrenoe  of  o)rf- 
nion  in  Uie  text  writers ;  in  the  case  referred  to^ 
the  deeiHon  waa  the  opposite  from  what  it  is  re- 
preaented,  and  the  bill  was  dismissed  wtfAouf  costs, 
although  on  the  application  of  the  pauper  himself. 


wbidi  is  stronger  against  him  thao  if  tlicbin 
dismissed  by  a  defendant.  The  cue  nf 
mm  V.  B^ier.  (2  B.  C.  C.)  wm  xiiZZi 
in  that  case  some  coau  wen  iwwndwwri!Ii 
to  the  order  admitting  the  party  to  me 
pauperiMy  and  the  observations  of  the  court  u 
reference  to  these  costs.  In  the  case  of  Gt^U 
A$he,  referred  to  in  Beames  on  Coiu,  »hicb  ' 
be  taken  as  a  correct  note,  it  wu  decided 
Vice  Chancellor  that  if  »  bill  by  t  pioper  £  j* 
missed  for  want  of  proaecotion  it  auit  htti^ 
coats;  in  this  country  there  is  the  cue  of  i)^!^ 
T.  Dcgherty,  (reported  2  L.  Rec.  0.  S.SsM?. 
waa  an  application  by  a  defendant  tbiitk  tUi.,^ 
biU  shoJd  be  dismissed  with  cesu  for 
secution,  and  Baron  Pennefather  idTmtd 
distlncaon  where  a  party  dismined  liii  o*,  5 
which  was  a  voluntary  act,  and  different  fitii^ 
miss  by  a  defendant.  Counsel  ui  the  tw 
pressed  for  oosts  up  to  the  time  pliintiffvii^ 
ted  to  sue  in  Jirmd  pavperia,  ukinitmi^tt  J. 
in  this  court;  Baron  Pennefather,  m  giTiagii^. 
nient,  said:  "  With  every  deference  for  the  ^ 
of  the  RoUa  I  differ  from  him  in  opimoo;  vtn,, 
meant  to  apply  such  a  priociple  the  order  idnitiife; 
the  party  a  pauper  would  so  provide,  &e.  iuai 
dismiss  without  costs,  plaintiff  having  beeiij^^ 
a  pauper."  This  ta  an  authority  that  oo  the  luf. 
cation  of  a  defendtmt  the  oouit  will  sotiTiiaii 
pauperis  bill  with  oosta.  Tb«e  istfabdiffinliTt: 
the  caae  i  the  mder  of  Jmu^  1843^  KinsKlibini 
to  sue  m  JimnA  pai^Mm,  was  not  nude  itmlnt 
until  November  following,  and  soou  of  tbeHcou 
were  incurred  in  the  interval,  and  am  I  to  eouik 
the  date  of  the  absolute  or  the  coDditioulmdera 
the  time  from  which  the  plaintiff  wuentiilBj  to  me 
as  a  pauper?  However  it  is  not  ueoewrjudwdE 
that  now,  for  after  the  order,  giving  libettj  tosmt 
as  a  pauper,  was  made  absolute,  UMbillnniand. 
ed,  and  costs  were  incurred;  oo  the6th  irfJiR. 
1 842,  the  conditional  order  was  serred,  and  oo  tit 
26th  of  June  following  the  answer  wufiledj  ub 
without  doubt  that  at  least  £50  costi  vere  inciuRd 
subsequent  to  the  absolute  order,  the  atiidMU 
was,  therefore,  grounded  on  an  irrmlar  udcr,  di- 
recting all  the  ooata  to  be  paid,  and  Imdim  ip|w- 
tion  these  oosts.  In  this  case  coondsnUe  eau 
were  incurred  after  the  order  irai  made  ibadri^ 
and  the  order  dismissiug  Uie  bUiwumideosii^ 
pression  of  facts  for  which  the  defeodut  ibdd 
suffer. 

"  Let  the  order  of  the  24th  dayof  Jane,  lSl5,(ih( 
plaintiff  by  his  counsel  in  op«i  oxirt  onderUiii^ 
nut  to  bring  any  action  at  law),  nude  in  thi)  erae. 
be  set  aside  without  prejudice  to  Uk  d^eodnt 
applying  as  he  may  be  advised  that  the  bill  mj 
stand  dismissed  with  costs,  inentted  prior  tolls 
order  admitting  the  plaintiff  to  sue  m,^/» 
psr%*t  and  let  the  attachment  wioeli  InuBlBtla 
cause  be  aet  aside,  andtheplsiatiffbe&tkapd 
from  the  custody  of  the  sheriff  of  tlie  Coatj  of 
Dublin,  and  let  each  party  abide  Iuj  on  eoA* 

*  B7  a  ooQseot  order  in  this  ctwe,  nt^wthitMrf 
July,  the  order  of  tbs  7tfa  of  Jaiy  wuthH  altbitill 
WAS  directed  to  stand  disndutd  witfmt  ctA-J^'f- 
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COURT  OF  CHANCERY. 
In  n  BmhL,  a  LuifATZc^i^pn^  17,  21. 
CoHt. 

A  mortgogte't  gaiieitor  oHairud  the  carriage  of  a 
mil  in  « lunacy  matter,  and  terote  a  letter  to  the 
eemmiUee'e  eoticitor,  promieiw  to  do  hie  beet  to 
me  tMpenee  to  the  lunatic.  Tke  eale  took  pLce 
wiOw  a  very  ehort  time  )afier  the  Utielhad  been 
iwetiigated  Jbr  the  mortgagee  by  the  tame  aoU- 
titer.  H«1d  CAaf  the  aoUcUur  wot  not  entiikdto 
lAargepart  of  the  costs  of  preparing  the  abstract, 
or  jbr  any  matters  whidt  iu  appeared  to  have  pre- 
medy  performed  when  investigating  title ftr  the 
mortgagee.    Seinbte,  that  even 

if  eueh  letter  had 
Mt  been  written,  he  would  not  have  been  ettHUed 
to  ntch  charge  a  second  time. 

This  was  ao  applicatioD  to  review  the  taxing-mas- 
tcr"*  report.  In  !84I,  John  Brooke,  the  peti- 
tiooer,  took  a  mortmige  of  the  lands  of  Richard 
Bell,  aod  employed  Mr.  Gausseo  aa  his  solicitor, 
10  investigate  title,  which  was  done.  On  the  13th 
M»y,  1843,  Mr.  Bell  was  declared  a  lunatic,  and 
OD  the  2nd  Angust,  1844,  an  order  was  made  that 
Ml  lands  shoold  be  sold  for  the  payment  of  the 
iDCiuDbraDCes  opoD  them,  aod  the  carriage  ot  this 
order  was  given  to  the  petitioner.  On  the  taxa- 
tion of  the  costs  of  sale,  the  taxing-Uiaster,  amongst 
other  ileais,  dtsallowed—FirBt,  a  charge  for  com- 
psrisoD  of  those  tiOe-deeds,  whleh  bad  been,  or 
■hmld  haye  been  compared  on  the  occa^on  of  the 
kin,  ud,  seoondl^,  for  reading  and  noting  the  ab- 
itnet  The  P<^tion  was  in  part  directed  against 
tUt  ruling.  The  facts  of  the  case  so  fully  appear 
io  the  judgment  of  the  Lord  Chancellor,  it  is  not 
neoenvy  to  state  them  mon  fully. 

April  21. — LoBB  Chakcexloh. — Thip  applica- 
tion regards  several  classes  of  costs ;  on  some  I  have 
expressed  my  opinion,  on  those  I  have  reserved  it, 
the  case  stands  thus— Mr.  Brooke,  a  mortgage 
creditor  of  the  lunatic,  in  that  character  bad  ob- 
tained the  carriage  of  the  prooeediogs,  and  the 
enUre  conduct  of  the  aale^  by  an  arrangement  in  the 
oflSoa  was  given  to  Mr.  Gaussen,  Mr.  Brooke's 
solicitor,  and  the  coats  in  question  have  been  incur- 
red in  that  character.  In  regard  to  these  obiec- 
tiona,  it  seems  that  Mr.  Gaussen  charged  for  the 
prqwration  of  thj» abstract  of  title,  and  For  reading 
SBdooliiig  it,  or,— as  hi  the  rule  settling  costs  it  is 
Uraed,--for  reading  and  abstracting  the  documents 
ID  the  abstract,  and  he  has  further  charged  for  com- 
I»nng  all  the  copies  of  deeds.  It  was  objected  to 
these  charges,  that  io  1843  he  was  solicitor  for  Mr. 
Brooke  and  had  acted  in  the  negociaUon  of  his 
mortgage;  that  in  that  character  he  had,  in  the 
wuise  of  business,  obtained  from  Mr.  Babinjrton, 
the  whator  rfMr.  Bell,  an  abstract  of  title,  and 
copiesof  tliedeeds,  and  that  he  then,  in  thedischarge 
of  bwduty,  investigated  the  title,  or  must  be  taken  to 
Jiave  done  so  j  that  then  he  should  have  tested  the 
copies  by  comparison  with  the  deeds;  and  that  hav- 
mg  obtwned  payment  of  his  costs  in  tbeformer  cha- 
ncer, he  cannot  in  the  new  character  of  solicitor 
«»«»  v«odcr,  and  being  the  same  person,  chargefor 
pefonutagthe  samedoties.  It  appeaw  that  the  ar- 
ni«eaieiitfor  the  carriageof  the  sale  was  transferred 


to  Mr.  Gaussen,  (nominally  to  Mr.  Brooke,)  to  save 
expense.  The  title-deeds  seem  to  have  been  handed 
to  Mr.  Brooke  to  be  used  in  the  progress  of 
the  sale.    Id  ytoa(  ot  the  fanport  of  the  arrange- 
ment, I  may  refer  to  a  letter  from  Mr.  Ganssen  to 
Mr.  Babington,  thanking  him  for  his  generasi^, 
and  holding  out  tlie  expectatioii  that  he  would  do 
his  best  for  the  lunatic.   It  was  contended  that,  in 
the  abstract,  it  was  the  duty  of  Mr.  Gaussen  to 
adopt  every  thing  he  had  done  as  solidtor  of  the 
mortgagee,  and  that  he  could  not  charge  a  second 
time  for  any  thing  he  had  done  then ;  and  that 
it  was  not  necessary  for  him  to  have  again  per- 
formed the  same  business.    It  struck  me  that  such 
a  case  must  often  have  occurred  in  practice,  that  a 
solicitor  for  a  mortgagee  must  often  have  been 
shortly  afterwards  solicitor  for  the  vendor,  in  cases 
of  foreclosure.    I  was  anxious  to  obtain  informa- 
tion as  to  the  practice  on  this  point,  bat  I  coold 
not  obtain  much.   In  principle  it  seems  Just  thtft 
parties  should  not  be  allowed  to  charge  twice  for 
the  same  business ;  at  the  same  time,  no  one  is 
entitled  to  call  on  a  solicitor  to  nndertake  badness 
withoDt  remnneratioii.   It  was  contended  tlut  the 
dealing  of  Mr.  Gaussen  for  the  mortgngee  was  not 
the  same,  that  it  did  not  require  so  much  strictness 
as  when  he  was  employed  for  the  vendor,  under  the 
rule  of  this  court.    I  do  not  take  that  view ;  a  so- 
licitor for  a  mortgagee  is  as  much  bound  to  pro- 
tect his  client,  as  a  solicitor  for  a  purchaser.  His 
business  is,  not  to  run  any  risks,  but  to  obtain  a 
clear  title,  and  he  cannot  found  any  claim  for  re- 
muneration on  bis  own  omission  to  do  his  duty  on 
the  first  occasion  so  fully  as  he  should.   It  may  be 
said,  that  after  a  long  interval,  after  ten  or  twenty 
years,  he  might  have  foi^otten  the  title,  and  might 
require  to  read  it  over  again ;  but  it  woidd  be 
strange  on  that  account  to  hold  that  if  only  a  few 
weeks  or  months  had  elapsed,  he  shoiUd  be  entitl^ 
to  charge  afresh  for  the  same  operation.   In  this 
case  thwe  is  something  more  than  the  mere  general 
principle^  and  it  is  manifest  although  the  letter  may 
not  create  an  engagement  capable  of  being  enforoMi 
in  a  court  of  law,  that  he  undertook  the  duty  for 
the  purpose  of  doing  every  thing  as  cheaply  as  possi- 
ble.   How,  if  Mr.  Babington  himself  had  been 
employed  to  conduct  this  sale,  could  he  be  entitled 
to  charge  again  for  these  abstracts  for  comparing 
documents,  &C.,  his  object  being  to  save  expense  r 
Looking  at  it  in  that  light,  I  think  the  taxing- 
master  has  taken  a  just  view  of  the  case;  he  has 
allowed  Mr.  Gaussen  whatever  appears  additional 
to  his  former  work,  and  has  disallowed  bim  all  the 
old,  all  that  he  had  done  before.    When  I  consider 
the  nature  of  the  case,  and  the  letter  of  Mr.  Gan»> 
sen,  I  think  the  taxing-master  right ;  even  if  that 
letter  had  not  existed,  I  should  have  thought  him 
right,  though  there  may  be  a  discretion  on  the 
subject.   I  have  not  found  from  the  senior  Master 
any  case  which  was  before  him,  but  he  sent  me  a 
case  which  seems  very  like  this.    Scott  v.  King 
(7  I.  E.  R.  483.)    It  is  not  easy  to  see  whether  the 
Master  of  the  Rolls  there  went  on  the  ground  that 
the  Master  was  right,  or  uu  the  ground  that  it  was 
not  a  case  to  be  brought  before  the  court.    The  ap* 
plication  was  on  behalf  of  the  phiinttfl;  that  Master 
Goold  might  review  his  taxation  of  the  plaintiff's 
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costs  in  the  cause.  It  appeared  that  the  plaintiff 
had,  in  1838,  lent  a  sum  of  money  on  mortgage 
on  the  estate  of  the  defendant.  On  that  occasion 
.  the  Utle-deeds  had  been  perused  by  the  plaintiff's 
aolirator,  for  the  purpose  of  making  out  the  ab- 
atract  of  title,  and  the  costs  of  that  perusal  had 
been  paid.  A  bill  was  subsequently  filed  to  fore- 
close the  mortgage,  and  a  decree  for  a  sale  ob- 
tained; the  piaiDtiff*8  nlicitOT  famished  a  new 
abstract,  being  precisely  the  same  aa  the  former, 
deduciDg  the  title  to  1843,  the  time  ttf  the  propoaed 
■ale.  In  taxing  the  costs.  Master  Gtoold  dbaliowed 
the  aolidtor  hia  chargaa  for  perusal  of  the  deeds 
and  documents  in  the  second  abstract.  It  was 
contended  for  the  motion  exactly  aa  on  the  present 
application,  that  the  general  order  required  the 
second  perusal.  But  the  Master  of  the  Rolls  said, 
"  Whatever  right  the  solicitor  might  have  had  to 
those  coats  is  not  for  roe  now  to  consider,  the 
caae  was  fully  before  the  Master,  and  he  has  exw* 
<aaed  his  judgment  on  the  question.  Am  I  now  to 
disturb  that  taxation  ?  The  Master  was  of  opinion 
that  the  abstract  of  title  made  out  in  1 838  was 
.abundantly  sufficient,  and  I  am  of  opinion  that  in 
■o  holding  he  haa  done  his  duty ;  I  shall,  therefore. 
Dot  DOW  1  arj  his  report.  Refuse  the  motion  with 
coats.**  Whether  he  concurred  with  the  Maater, 
or  waa  of  opinion  that  the  case  did  not  invoWe  any 
question  of  principle,  it  ia  a  deoisKm  of  Master 
Goold'a,  approved  by  the  then  Master  of  the  Rolls. 
I  sent  for  the  costs  in  that  case  of  Scott  v.  Sing, 
and  found  that  they  were  exactly  as  stated.  I 
can  therefore  by  no  means  go  the  length  of  hold- 
ing that,  in  ordinary  cases,  the  Master  would  have 
been  wrong  in  deciding  aa  he  has  done ;  but  I  now 
decide  chiefly  on  the  letter.  On  these  grounds  I 
think  thia  motion  has  failed,  with  regard  to  theae 
two  claaaea  of  coita. 


Caixaqhan  e.  Caixaobar. — May  3. 
Ptaeticf — CotU — Special  tgaptaramee. 
A  notice  party  having  entered  a  tpecial  appearance 
under  the  Mntteen^  general  order,  ffetd  to  be 
entitled  to  her  eo^  under  tAe  ^iedid  cirnm- 
etamxe. 

This  case  came  before  the  court  on  report  and 
merits.  Esther  Howe,  a  judgment  creditor,  had 
been  made  a  notice  party,  and  had  entered  a  apecial 
appearance  under  the  nineteenth  general  order. 
This  party  had  appeared  on  a  motion  at  the  Rolla, 
of  which  notice  had  been  aerved  on  her  under  the 
special  appearance.  By  the  order  made  thereon, 
tlie  notice  defendant  obtained  a  priority  as  to  t'crtaln 
funds  in  the  cause,  which  she  could  not  ottierwtse 
have  obtained,  and  the  order  declared  that  she 
should  have  the  costs  of  appearing  on  that  motion 
as  part  of  her  costs  in  the  cause.  The  judgment 
creditor  afterwards  appeared  in  the  Master's  office, 
and  by  virtue  of  the  notice  established  Fuch  priority. 
The  Master  by  his  report  referring  to  this  order, 
reported  tlie  priority  of  the  judgment  creditor  un- 
der it,  and  allowed  her  the  costs  of  proving  her 
charge  witliout  prejudice  to  her  right  to  apply  for 
her  costs  aa  a  defendant  at  the  fin^  hearing  of  the 
cause. 


ilfr.  Exham  appeared  fw  the  jodgment  cre£u 
and  submitted  that,  nnder  the  focegonng  drta 
stances,  she  was  entitled  to  her  costs  u  a  defeodi 
in  the  cause,  properly  and  neccaiaifly  lacarKd.  i 
eluding  the  costs  of  the  Rt^s  motion  lad  «f  i 
final  hearing. 

Tbb  Lobd  Chaxcbixob  ooMidarcd  ba  la 
eutitled  to  them,  and  decreed  aecofdhgly. 

C.  a  A101,^S7T. 

Hoixoz  «.  Vmnca. — Jmu  SaA 
Aeeignment  ef  Choeet  m  aettoa. 

A  l^fatee  aatigned  hie  l^i^ttcy  nrithout  giaeiHt 
to  the  executor  or  the  peroon  on  whm  mi 
aetett  of  the  teHator  were  a  ihargt.  IWe 
ecutor  died;  the  legatee  obtained  admu^ 
de  bonia  non,  waUed  the  auete,  amdhemt'm 
VMt.  HfA'^t  that  notice  to  ike  d^llmrwutd\ 
eetaary  to  complete  ^a»$vnmeUi  Aeltktm 
neetwuld  not  beaten  to  hnepurdmedfim 
executor,  the  aeefgnmeni  being  at  ictom  Atf 
tiet  amplete  before  odminieintkmgTeebii. 
legatees  that  it  havvtg  been  Jhwndmt&ai^ 
watted  were  received  ne  auete  it  coaU  srf  it  i 
eidered  at  payment. 

This  case  came  before  the  ooort  on  nportuii 
rits.   The  Master  had  foond  ■pedaHy  thai  Sl& 
French  made  his  will,  dated  the  3rd  oC  Noml 
1 837,  reciting  that  he  waa  entitled  to  a  smdHii 
Irish,  aecurad  by  eartain  wcurities  a^diofiid 
Geo^  eatate^  whieh  ■*  be  gave^  iemei  alfe 
queathed  aa  followa:  via.  ho  gave  and  hofid 
to  hia  brother,  Patrick  Frwch,  £30001  togM 
all  his  intmat  Id  and  to  hia  bonaek  Ko,  llP 
Place,  Rathmine^  Covnty  of  Dvld^f  ^ 
then  proceeded  to  give  oth«r  legacies)  li 
pointed  Dr.  Gregory  his  reaiduary  Icgaiftn^; 
Gregory  and  CapUin  Caulfield  his  exenttin  ' 
Master  found  that  St.  George  French  died.  u| 
Dr.  Gn^ry  alone  proved  the  will  Tkc  '' 
found  that  his  property  amoonted  toXlO.'^'' 
That  Dr.  Gregory  poaaeaacd  himaelf  si 
£1024,  which  he  applied  in  a  doe  conmd 
nistration.    That  Dr.  Gregory  died  u  1' 
Patrick  French  in  Aiwnat,  1840,ohtaiael 
tration  de  bonie  mm  of  St,  George  Fre«t.  _ 
by  deed  of  the  8th  of  Febnaaiy,  1838.  P.( 
assigned  to  William  Hare  MaunaeU  and  To 
Billing  the  £3000  l^a^,  and  the  Midae< 
estate  on  oertain  tmsta.   W.  H.  UaooieD  « 
citor  in  the  cauae  for  P.  French.  The  Minor' 
came  to  the  hands  <^  P.  Freooh  as  pmaoil 
aentative  of  St.  George  French  £4478. 3* 
the  aaaent  and  knowledge  of  W.  H.  Htuadi- 
Master  found  that  the  payments  toP'Freod 
made  ia  ignorance,  by  the  party  au^J 
of  the  deed  of  the  8th  <^  Fehmtry, 
that  the  &nt  intimation  given  by  tiM 
Hare  MaunaeU  or  P.  French  to  C  St  G«(f 
person  liable  to  pay  the  money  which  fon^ 
assets  of  the  said  St.  George  Francb,  n-" 
24th  of  December,  1844,  after  which  Hid!' 
was  made  by  the  aaid  Christopher  St.  G«fjt 
of  the  assets  without  an  order,  and  that  Q<<* 
St.  George  had  stated  oa  oath  thattf  kh^ 


Digitized  by 


Google 


THE  IRISH  JURIST. 


351 


wde  aware  of  the  deed  be  would  not  have  made  any 
of  the  payments.  The  Master  found  Patrick  Frai<m 
entitled  to  credit  for  Uie  attmof£556&  158.3d.pro- 
perW  disbursed  by  him,  that  there  was  a  d^dent 
food,  and  that  P.  Freodi  was  an  insolvent  debtor, 
and  that  it  had  been  submitted  to  him  that  the  eutire 
lots  should  be  borne  bj  the  Iwacy  of  £3000,  which 
he  refused  to  do  not  being  authorized  by  the  decree 
in  the  cause. 

To  this  report  exceptions  were  taken,  raising  the 
qoestioD  of  liability  to  bear  the  entire  loss. 

The  Lord  Cbaooellor  haviog  felt  much  doubt  on 
the  first  argument,  U  was  again  argued  by 

Jfr.  Serjemt  <ySrUn  for  the  exceptions. 

Mr.  MarHty,  Q.  C.  for  the  assignees  of  Patrick 

Jme  SSwL — Lord  Chahcellos,  (after  statiog 
lbs  ease).~It  is  contended  that  the  assignees  of  1^ 
Frsndi's  legacy  must  abide  by  the  rule  which  would 
hive  obtained  ifthere  had  be«i  no  assignment!  that 
the  d^dency  must  be  charged  to  the  account  of  the 
legacy.  The  case  in  MoUoy,  Hopkins  v.  O'Srimt 
(UoU.  562,)  and  other  cases  leave  no  doubt  that  a 
If^ey  when  assigned  must  be  taken  subject  to  the 
equities  which  affected  it  previously,  the  same  rule 
applying  to  it  as  to  other  cboses  in  action,  and  that 
if  the  executor  who  assigned  the  legacy  prove  a 
debtor  to  the  estate  that  affects  bis  assignees.  It  is 
contended  that  the  present  case  is  the  same  in  prin- 
Qple.  Atthe  hearingtherewaaa  direcUon  to  inquire 
in  what  oapacMty  P.  French  had  received  the  money, 
and  the  Master  found  that  he  had  received  it  as  ad- 
nluitiator  boni*  non  of  St.  Geofge  French,  that 
hebad  rseeired  it  from  the  general  amninistration  of 
the  estate  aad  that  he  had  distributed  U  in  di&rent 
proportioMtothsl^atees.  The  plaintiff*!  bill  waa 
origioally  fraiood  to  restrain  Patridc  Frendt  from 
neddliog  witii  the  asa^  of  die  testator,  which  was 
andoabtedly  a  course  he  had  a  right  to  take.  In 
1643  Ibe  plsdntiff  having  obtained  a  payment  from 
Patrick  French,  made  an  arrangement  with  him  by 
which  he  was  left  free  to  deal  with  the  estate  as  he 
pleased.  So  far,  therefore,  the  plaintiff  must  be 
considered  privy  to  French's  receiving  the  assets, 
and  disentiUed  to  complain  of  money  getting  into 
his  hands  as  administntor.  Haunsw  appears  to 
ktre  beea  French's  sdlduv,  and  also  pri^  to  the 
rsodpt  of  this  money,  and  it  was  so  found  by  the 
Matter  J  bat  the  other  l^ataes  do  not  appear  to  have 
bera  ao  mndi  involved  with  French  as  the  plaintiff 
and  H aOBuell,  bnt  none  seem  to  have  interfered  to 
pfevant  hia  reoetring  the  ntoaey,  and  he  seems  to 
have  acted  with  the  assent  of  all  parties^  ezpr^  on 
the  part  of  the  plaintiff,  tadt  or  perhaps  more  on  the 
partof  the  othws.  In  the  result  there  proves  to  be  a 
deficieocy  of  sss^  and  the  question  arises  whether 
the  aasignees  are  to  bear  the  entire  loss,  as  French 
would  have  done  if  there  had  been  no  assignment, 
the  assignees  having  become  ao  before  French  re- 
ceived the  funds,  or  became  administrator.  Now, 
though  the  assignee  of  chotet  in  action  takes  them 
•ubject  loall  equities  which  affect  them  in  tlie  hands 
of  the  assignor,  it  is  equally  certain  that  those  equi- 
ties must  not  be  collateral  equities.  On  a  former 
oecarion  1  referred  to  cases  at  law  respecting  bills 
of  exdiange  whieh  struck  me  as  bearing  on  that 


question.   Thai  bdng  so  the.  question  is,  what-is  the 
nature  at  this  drfdency  of  French  in  relation  to  tiie 
assets,  and  early  in  the  case  I  thought  that  unless 
the  re«ipt  of  assets  by  French  amounted  to  pay- 
ment of  so  much  of  the  legacy  the  exceptions  could 
not  be  sustained.    There  was  much  argument  upon 
the  doctrine  of  notice,  and  it  was  said  that  there 
was  not  notice  to  Gregory,  the  former  executor,  and 
that  therefore  the  assignment  was  not  complete. 
Now  it  is  true  that  if  the  question  were  between 
Gregory  and  the  assignees,  Gregory  having  made 
subsequent  payments  to  French  or  if  it  were  between 
those  asngnees  and  subsequent  assignees  who  had 
given  notice,  they  could  not  claim.    That  was 
settled  by  Foster  v.  Coekerili,  (9  BI.  N.  S.  332.) 
It  is  contended  that  the  assignment  is  not  complete 
until  notice.   It  is  complete  between  the  assignee 
and  assignor  between  the  assignee  and  trustees. 
It  can  only  be  understood  to  be  incomplete  as  be- 
tween conflicting  claimanta  under  the  same  assignor. 
Besides  there  is  no  question  as  to  anything  in  the 
life  time  of  Gregory';  the  controversy  has  arisen 
as  to  events  wbicn  took  place  after  Patrick  French 
took  out  administration,  as  far  as  that  the  trustee 
bad  notice ;  for  Patrick  French,  as  assignor,  had 
notice  when  he  took  out  administration,  no  one 
could  be  defrauded  by  any  act  done  by  the  ad- 
ministrator in  iguorance  of  the  assignment.  Why 
serve  a  formal  notice  on  French  ?  could  that  place 
the  case  on  a  different  footing  ?    To  whom  should 
notice  have  been  given,  I  cannnot  say  that  a  person 
is  bound  to  go  beyond  the  legal  owner  of  a  debt, 
and  is  bound  to  give  notice  to  the  debtor.    It  was 
aigued  that  if  notice  had  been  given  to  some  one 
(whom  I  know  not)  French  would  not  have  been 
allowed  to  take  out  administration.   If  notice  had 
been  ^ven  to  Gr^ry  all  that  could  have  been 
done  would  have  been  accomplished,  and  that  notice 
would  have  died  with  him.    I  cannot  see  how 
notice  to  any  one  would  have  made  any  difference 
It  is  then  said  that  the  assignment  became  com- 
plete only  when  administration  was  granted  to 
Patrick  French,  and  that  it  must  be  considered  as 
then  commmencing.   I  do  not  accede  to  that  It 
would  be  forcing  on  the  parties  a  position  which 
they  did  not  contemplate.    To  hold  it  affected 
with  an  equity  as  if  then  made,  would  be,  as  I  said, 
forcing  a  new  contract  upon  them.    I  come  then 
to  the  simple  question,  is  this  deficient  to  be  consi- 
dered as  payment  on  foot  of  thel^;acy ;  and  I  must 
consider  the  character  in  which  Patrick  French 
recdred  this  moner  as  that  of  administrator.  It 
cannot  be  contended  that  when  he  reodved  this 
money  it  wotdd  have  been  payment  on  foot  of  the 
Ic^cy.   When  did  it  become  so?   It  is  in  the 
result,  rather  a  question  of  set  off  which  here  could 
not  have  any  weight  For  these  grounds,  I  do  not 
think  this  can  be  considered  as  payment  of  this 
amount  to  French  on  foot  of  the  legacy ;  but  it  is 
to  be  considered  as  if  the  assignees  were  legatees. 
He  is  a  trustee  for  them  as  well  as  for  the  legatees, 
I  cannot  decide  otherwise  without  enfringing  on 
the  principles  of  assignments  of  choses  in  action, 
and  fordng  on  assignees  tlie  result  of  conditions 
of  affairs  which  had  existence  only  subsequently 
to  the  assignment.    It  is  a  case  full  of  doubt  and 
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not  yet  free  from  it}  but,  on  the  wtiole,  tbia  is  O'Loghlen,  H.  R-,  sod  ii  trutocnbed  tbcnftM 
the bett opinion  lean  form.  -i-^:t 


ROLLS  COURT. 

Fawcktt  v.  Bioos^ — Jvfy  17. 

PracHca — Coats  in  stayed  suits — Plmnt^ 
personalty  liable. 

Several  suits  having  been  instituted,  a  decree  was 
obtained  in  Fawxit  t.  Biggs^  upon  motion,  to  stay 
the  plaintiffs  from  further  proceeding*  in  the  other 
causes.  On  the  14th  of  February,  au  (urder  was 
made  to  slay  those  suits,  with  liberty  to  the  plain- 
tifiii  to  come  in  under  Uie  decree  in  the  first  cause, 
and  prove  their  demand^  together  with  thdr  costs, 
and  such  costs  aa  they  were  liabto  to  pay  the  de>  \ 
fendauts  in  the  stayed  suits.  I 

Mr,  Shtrlock,  for  Samuel  O'Mara,  pfidntiff  in 
the  rixth  cause,  now  moved  to  vary  this  order,  and 
that  such  of  the  defendants  as  had  charges  oa  the  . 
estate  might  prove  their  costs  in  said  causes  with  ' 
their  demands,  and  that  the  plaintiffs  might  pay  the 
costs  of  such  o£  the  several  defendants  as  had  not 
charges  on  the  estate,  and  could  not  prove.  I 
[Counsel  relied  upon  Levinge  v.De  Monhnorenty, 
(I  Ir.  Jur.  251),  and  the  manuscript  note  of  Lofhe 
V.  forbest  then  cited,  from  which  it  appeared  that 
where  aevml  suits  sre  instituted  in  the  Court  of 
Chancery,  the  plunUff  in  a  stayed  suit  is  not  per- 
sonally liable  to  the  costs  of  all  the  plaintifis,  but 
only  such  of  them  as  canoot  prove  in  the  cause.] 

Mr,  Drmy,  contra^  relied  on  the  case  of  LoJUe 
y.JForbei,  (as  reported  in  S  I.  E.  Rep.  443,)  and  con- 
t^ded  that  the  practice  thereby  established  should 
not  be  diatorbed,  as  such  a  practice  tended  to  pre- 
vent the  institation  of  unnecessary  suits. 

Master  of  thk  Rolxa. — In  the  case  of  Le- 
vinge v.  De  Montmorency^  a  manuscript  was  pro- 
duced to  the  Court  of  ^chequer,  stated  to  be  a 
note  by  Sir  M.  O'Loghlen  of  the  case  of  Lofiie  v. 
Forbes.  This  manuscript  was  never  heard  of  be- 
fore, and  I  will  not  act  on  it  without  Itnowing  some- 
thing more  precise  concerning  iL  The  case  of 
Lo^e  V.  Forbes  was  very  well  considered,  and 
having  called  for  the  affidavits,  I  think  the  report 
is  correct,  although  not  very  full,  and  that  case  has 
also  been  followed  by  the  Lord  Chancellor  on  ap> 
peaL  Nothing  ia  so  injurious  as  to  change  the  prae- 
Uce  of  the  court,  and  my  great  anxiety  has  been  to 
keep  it  as  well  settled  as  pouible.  1  am  not  pre- 
pared to  dissent  from  Sir  H.  O'l^ghlen,  and  I 
think  that  the  reasons  given  for  his  decision  in  Lofiie 
V.  Forbes  are  stronger  than  those  given  by  i  he  Court 
of  Exchequer  in  the  case  which  has  been  cited,  the 
practice  of  filing  a  number  of  bills  is  to  be  discour- 
aged when  parues  can  prove  their  demands  in  other 
suits. 

**  Refuse  this  motion  wiUi  costs." 

Lib,  a8a,Jb.  367. 

[The  following  report  of  the  case  of  Lofiie  v. 
Forbes,  cited  by  V.  Scully,  Esq.,  one  of  Her  Ma- 
jesty's counsel,  in  Levinge  v.  Montnwency — and 
to  whom  we  are  indebtea  for  it— ^  taken  from  a 
note-book  in  ^fae  hand-writingof  the  late  Sir  Michael 


Hare  v,  Lobd  Fobbbs.— Fsft.  10,  Jfey  4, 

Mr.  (ySara  moved  for  the  dafendsat,  CiCn 
that  the  plaintiff  may  be  obliged  to  pn  bin 
his  taxed  costs.  He  was  made  a  dcfeadnt  in  tb 
suit,  the  further  prosecatioo  whereof  fa  tttjti  br 
an  order  in  LqfHe  v.  Lord  Forbes,  and  the  ^ajj^ 
tiff  is  ordered  to  prove  his  derasnd,  sod  ants  of 
his  suit,  and  of  the  defendant,  to  whon  be  U  li^h 
to  pay  costs  under  the  decree  in  that  csom;  beii 
bound  to  pa^  the  costs  of  the  defendant,  w)  prm 
them  with  his  own  demand ;  if  he  shtnU  di^ 
defendant  would  lose  them. 

Mr.  RoUestomy  contra.~0*Key  here  ii  the  fcr. 
sonal  representative  of  Lmtl  Grsnsrd;  he  naa 
wait  for  the  final  decree  in  v.  Arla^ 

get  costs  out  of  the  fimd.  (SBIdllBy,  46a,4S& 
469.) 

Sib  H.  O'LooBLBH,  M.R. — I  orlaed  flisBititn 
to  stand  until  next  tenUi  and  to  be  tbee  nwred  m 
both  causes,  in  ordw  that  I  mvt  see  itMm  tlieie 
were  any  fbnds  in  LofHa  t.  Zortf  Forkr  top^ 
these  costs. 

May  4.  (Easter  Term.) — Mr.  (/Han,  for  de 
fendant,  O'Key,  moved  that  defondutt  sbmU  be 
paid  by  plaintiff  his  oosta  in  this  csoss.  On  the 
13th  of  June,  1838,  on  the  motion  of  the  pldntiriB 
L^Ue  V.  Lord  Forbes,  who  had  obtaiDsd  t  item 
to  account,  the  proceedings  in  this  mate  vtn 
stayed,  and  the  plaintiff  ordered  to  be  at  liberty  to 
prove  his  demand,  and  Ins  costs,  and  the  oon  rf 
such  of  the  defendants  in  this  cause  as  be  (n  pins, 
tiffin  this  cause)  was  liable  to  pay.  CVnbrr. 
Copley,  (2.Molloy,  469.)  The  7tb  of  im, 
is  the  date  of  tbe  decree  in  Lt^r.LsriMn. 
On  the  26tii  May,  1 889,  CKey  moved  te  dinhitbi 
bill  for  want  (rf  prosecution,  whiefa  autioo  vm 
fused  with  oosta.  O'Key  is  persoDsl  r^maiii' 
tive  of  tbe  late  Lwd  Gnmardt  for  whose  dskHAi 
suits  wne  instituted,  and  unless  eowt  stv 
orders  payment  of  the  costs,  the  defendant  O^Ke; 
cannot  get  them.  Plaintiff  called  upon  n  to  tu 
those  costs. 

Mr.  RoUeston  contra. — Tliere  is  aqneitiofl  berii 
whether  defendant  would,  even  if  ^  nit  ven 
prosecuted,  be  entitled  to  costs  against  tbe  pliintX 
The  words  of  the  order  here  are  only  to  eoiii 
which  the  plaintiff  may  be  liaUe  to  pay,  ad  the 
case  iu  Molloy  does  not  dedde  tbe  ease  »  &Toat 
of  tlie  application  ;  it  is  an  authwity  for  me.  JsA' 
son  V.  Curtis,  (2  Hoi.  463.)  In  that  eisn  tke 
suit  in  the  Excheqim  had  tondnated.  Ite  pm* 
tice  appeara  from  the  easee,  Jadnm  v.  Lsk  (I 
Jne.  &  W.  Sd(N  S.  C.  S  Met.  461 ;  Mmiit. 
Maddism,{l  S.&St.S32),abews4hatiftbtnlie 
a  decree  to  aecooot,  a  par^  aboold  nofsiottj 
proceedings,  and  not  answer  a  trill  fOnA  bj  aootWr 
creditor.  Paxton  v.  Douglas,  (6  Ves.  520);  Td- 
bot  v.  Spunner,  (S4th  January,  1831,  istbiicovt) 
On  the  8th  of  May,  1837,  bill  in  lofUs  f.  Fsrha 
was  filed,  but  Hare,  the  plaintiff  in  this  nit,  m  oot 
a  defendant ;  in  November,  1837,  biU  m  tbii  ense 
was  filed.  In  what  priraity  is  the  jdustiff  lo  bn 
these  costs  ?   Ia  it  according  to  Uie  primitj  ct 
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inland,  or  the  denund  of  the  defindant  leek- 

!  costs? 

Darlev  (for  Lord  Graoard,  the  inheritor,) 
that  the  inheritor  may*  in  tbia  mannw,  be 
d  vith  eoata  to  which  be  woold  not  be  nlti- 

liable. 

O*  flora  in  reply. 

M.  O'Loohubh,  M.R. — In  the  case  of  Lofite 
d  Forbtt,  a  bill  was  Bled  on  the  6tb  of  May, 
by  a  judgment  auditor  of  the  late  Earl  of 
rd,  for  a  aale  of  his  property,  for  payment  of 
datUTs  deUs,  and  the  debts  of  all  other  cre- 
of  the  Earl ;  and  on  tbe  7th  of  Jnue,  1 838,  a 
was  pnmouDced  in  that  cause  for  an  ae- 
ofthe  real  and  personal  estate  of  the  Earl, 
bisdebta.  Id  November,  1887,  Hare,  the 
ff  in  tbia  suit,  who  was  not  a  defendant 
(tie's  cause*  Bled  his  bill  as  a  creditor  of 
itI,  praying  similar  accounts ;  and  after  seve- 
iswers  had  been  01ed,  namely,  on  the  I3th 
ae,  1838,  an  order  was  obtained  in  both 
>,  on  tbe  motion  of  LirfUe,  the  plaintiff 
first  suit — the  person  representing  the  estate 
an  infant,  and  die  trustees  in  the  will  of  Lord 
s  not  objecting  to  staying  the  proceedings  in 
iit,  and  giving  the  plaintiff  liberty  to  prove 
aund  under  the  decree  in  th*  first  cause,  to- 
rwith  audi  costs  as  be  might  be  liable  to  pay, 
Vm^  also  his  costs  on  the  motion.  On  the 
3lay,  1839,  defendant,  O'Key,  who  is  the  per- 
representative  of  the  Earl  of  Granard,  moved 
snis  this  bill  for  want  of  prosecution,  and  as 
imndings  were  stayed  by  an  order  of  the 
,  )m  motion  was  refused  with  costs.  He  now 
■  fitr  an  order  on  tbe  plaintiff  to  pay  these 
lod  the  question  is,  is  the  plaintiff  to  pay 
iww,  or  most  tbe  defenduit  wait  until  the 
in  the  cause  of  Lofiie  v.  Lord  Forhn  are 
ictive?  There  are  difficulties  at  both  sidea  of 
mtian  \  on  tbe  one  hand  it  is  p^iapa  a  sevwe 
to  compd  the  plaintiff,  whose  proceedings 
tayed,  to  pay  coats  now,  which,  at  events, 
Mdd  not  be  liable  to  pay  until  the  turmiuation 
1  Miit,  and  which,  pwbafM^  even  tliai  he  ndriit 
«  bound  to  pay ;  on  Uie  other  hand,  the  de- 
nt has  a  right  to  say  he  should  not  be  obliged 
lit  ontil  tbe  second  suit  shall  be  determined 
tyment  of  hia  costs ;  there  may  not  be  funds 
It  caose  to  pay  him ;  he  may  not  be  a  defend- 
berein,  tut  entitled  to  malce  any  claim  as  a  cre- 
onder  the  decree  in  that  cause;  the  remedy 
is  costs  may  be  lost  by  the  death  of  the  plain- 
er his  own  death.  These,  and  many  other 
HI  might  be  ttfged  on  his  l>ehalf.  It  appears 
e>  on  the  whole,  to  be  the  better  course,  to  hold 
tbe  plaiotiff  is  bound  to  pay  th«r  costs  to  the 
idaots.  when  tbe  proceedings  have  been  stayed 
Q  order  liU  the  present,  than  to  hold  that  they 
ohave  no  renwdy  for  them,  nntU  tbe  proceed- 
"1  the  seoond  suit  an  terminated.  Every  suitor 
%*■  bill  in  this  court,  institutes  bis  suit  subject 
H»  liability  as  the  nilea  and  practioe  of  the 
'^  nipose;  one  of  these  roles  is,  that  if  before 
'Oft  is  brought  to  a  bearing,  there  is  a  decree 
«hieh  he  can  bave  effectual  relief,  the  court 
In*  proceedingtf,  and  oblige  him  to  oome 


in  under  tbe  decree ;  and  according  to  the  case  of 
Crohtr  v.  Copl^,  (2  MoL  469,)  the  suitor  whose 
proceedings  are  ao  stayed,  must  pay  the  costs 
the  defendants  in  his  suit,  if  there  is  not  an  avail- 
able  fund  for  payment  of  these  costa.  The  case  of 
Thftot  V.  SpunntTf  in  this  court,  in  January,  1831, 
which  has  been  cited,  is  not  an  authority  to  the 
contrary.  I  have  be«i  fumidied  with  tlie  papora 
in  that  cause,  and  from  them  it  appears  that  it  was 
^ted  in  an  affidavit  used  on  tin  motion,  that  the 
cause  in  the  Exdiequer  would  be  fiiwlly  licard  in- 
the  nest  term,  and  a  fund  produced  to  pay  the 
costs,  and  that  the  defendant  who  moved  for  hie 
costs  would  be  paid  sooner  than  if  tbe  soit  waa 
prosecuted.  The  order  allows  the  defendant  to 
renew  the  application,  clearly  shewing  that  the 
court  did  not  conuder  tbe  motion  untenable,  and 
only  decided  that  it  was  not  brought  forward  at 
the  proper  time.  In  considering  the  rule  to  be 
followed,  r^ard  should,  I  thinit,  be  bad  to  the 
effect  that  an  order  for  the  payment  <tf  coats  SMy 
have  in  preventing  creditors  from  putting  the 
owners  of  embarrassed  estates  to  unnecessary  and 
ruinous  costs,  by  instituting  several  suits  when  there 
is  (me  pending,  in  which  ^a/a  rights-  of  all  the  credi- 
tors may  be  adjusted  and  enfcvoed ;  a  mditor,  if 
be  is  to  be  exposed  to  a  Halnlity  to  fH^  costa  when 
his  proceedings  are  stayed,  wUl  eonsiaw  well  be- 
fore he  files  a  bill,  as  in  the  preaoit  case,  six  months 
after  the  institution  <tf  a  auit  for  the  sale  of  the 
estates,  for  tbe  purpose  of  paying  all  creditors.  I 
give  no  opinion  as  to  tbe  right  of  the  plaintiff  in  the 
present  case  to  have  the  costs  to  which  I  consider 
him  liable,  paid  out  of  the  fnnd  in  Lojiie  v.  Lord 
Forbet ;  be  may  show  be  may  be  so  entitled.  It 
may  be  necessary  hereafter,  in  making  orders  to 
stay  {mceedings  in  creditor  suits,  to  state  specially 
in  eadh  case  by  wh(Hn,  or  in  wiut  manner,  or  out 
of  what  fund  the  coats  of  defendants  are  to  i>e  paid. 
In  the  present  case  the  plaintiff  must,  in  my  opi- 
nion, pay  the  eosu  of  the  defendant  O'Key. 

Hake  v.  Fobbgs,  Lorris  v.  Fobbxs. 

Mw  15. — Mr,  RoUuUm  for  Hare.— Plaintiff  tn 
one  of  the  causes,  moves  that  be  may  be  paid  out 
of  the  funds  in  Lofiu  v.  Forbes,  The  costs 
which  he  is  liable  to  pay  to  the  defendant  in  this 
cause,  and  also  bis  own  costs  in  that  cause,  be  has 
been  ordered  to  pay  the  defendant's  costs  thoi^ 
his  proceedings  have  been  stayed  by  an  order.  On 
the  4th  November,  1837,  HaiVs  bill  was  filed  as  ex- 
ecutor of  J.  Atkinson  torecovw  a  judg^noit  to  tbe 
amount  of  X 13,000,  due  by  the  late  Earl  of  Granard. 
The  bill  in  Lohie's  cause  was  filed  by  a  judgment 
creditor  of  Lord  Forbes,  and  was  mod  in  the  life 
time  of  the  Earl  of  Granard,  who  died  in  July, 
1837  ;  O'Key,  the  execator  of  Loid  Gramrd,  was 
not  made  a  party  in  LoiUa'a  smt  until  18S8, 
six  montlis  after  Har^a  tall  waa  filed,  no  answer 
was  filed  in  LoiUeV  cause  when  Hare  filed  hia 
Ull;  we,  suing  as  eseeutim,  for  so  large  a  sum  as 
£13,000,  cannot  be  said  to  have  instituted  an  on- 
necessary  or  vexatious  suit,  we  were  not  parties  to 
the  first  cause,  no  answer  was  put  in  for  a  long 
time,  the  first  answer  was  filed  the  17th  of  January, 
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two  moDths  aftw  we  filed  our  bill  i  In  Jme,  I686» 
■Aw  the  decree  in  Loftie't  cue  our  prooeedingt 
were  iteyed*  Two  pffindplei  Id  our  frvoar  uutU  a 
dwwe  b  proooaiieaa.  Every  creditor  hu  a  right 
to  iutitiite  ft  fuit.  Jmomytmuij  (1  HogftQ,  6%) 
poine  credkorS)  not  parties,  atay,  if  there  be  any 
oetay  in  the  prosecution  of  the  suit,  file  a  biU. 
BMtum  T.  Gmfy,  (1  Hogan,  147)  i  Thackmberry 
T.  ChrUlian,  (I  Hogan,  109) i  Pturton  v.  DaugAif, 
8  Ve«.ftSO) ;  Giipim  v.  Lod^  SouAampUm,  (18  Ves. 
469);  Croktr  v.  Cepiey,  (2  MoL469);  Anongnumg 
(a  S.  &  S.  434);  aa  to  the  coata  up  to  the  time  of 
notioe  of  the  deoree^  Brook  v.  Skmiur,  (8  Ifar. 
481.) 

Mr,  Bla^hmme^  eontra^The  reitrainfaig  order 
is  the  I3th  JniMk  1888,  in  ouvcauae  a  recelTw  had 
been  oppiunted  and  an  wder  made  for  a  reference 
to  the  Master  to  ascertain  bow  the  rent  should  be 
applied ;  the  plaintiff  in  Harc^a  oause  should  have 
waited  for  the  resole  of  our  proceedings  nod  not 
have  instituted  a  soi^  the  prayer  of  our  bill  in- 
cluded an  account  of  all  eDcnmbrances  affisoting 
the  estate.  Lord  Forbes,  who  was  the  eldest  sou 
of  Lord  Granard,  had  a  conveyance  of  the  estate 
from  his  fi^er,  besides  the  plaintiff  Hare  has 
proved  all  the  costs,  as  well  the  defeodant's  as  his 
own,  under  the  decree  in  our  cauae  in  pursnanoe 
of  the  order  of  the  13th  June,  1888. 

Sn  M.  O'LooHLEN,  M.U. — I  was  of  opinion  that 
I  ought  to  order  the  receiver  in  the  cause  of  J^^Ua 
V.  Lord  Forbeij  to  pay  the  costs  of  the  defendant 
in  Hare's  cause,  which  costs  I  had,  on  the  former 
motiwi,  decided  to  be  payable  by  Hare  when  taxed, 
though  his  prooeedings  were  stayed  by  the  order  of 
the  13th  of  June,  1888.  Loftle's  oause  was  one 
instituted  with  Um  eononrrence  of  the  trustees  in 
the  will  of  Lord  Forbes,  for  the  purpose  of  having 
the  estate  of  the  late  Lord  Fwbes  onder  the  con- 
trot  of  the  court,  in  order  to  have  the  rents  applied 
to  pay  all  creditors  according  to  their  priority,  and 
to  prevent  the  institution  of  several  suits.  I  could 
not  say  that  Hare's  suit  WM  one  veiatiously  or  un- 
necessarily instituted,  there  was  a  sum  of  £13,00U 
due  to  him  as  executor  of  another — a  large 
sum— wbioh  li^  aa  executor,  was  bound  to  call  in. 
The  prooeedii^  in  Lottie's  cause  had  not  been  car- 
ried on  very  vigorously.  No  anawer  had  been  enforc- 
ed, though  the  bill  was  filed  oeariy  six  months  befwe 
Hni^  wns  filed,  and  Hare  was  not  n  defendant  in 
that  suk.  The  reatndniM  order  vaa  obtained 
noo^natty  oo  tbe  port  of  Loftie ;  bnt,  reelly  and 
anhetantially,  for  the  benefit  ef  the  estatew  Lome 
being  a  person  whose  name  is  used  by  tbe  trustees 
of  Lord  Forbes*  will.  If  tlien,  the  estate  was  to  be 
benefitted  and  protected  by  the  restraining  order, 
it  appears  to  be  but  reasonable  that  it  should  now 
pay  those  costs  to  which  it  would  be  ultimately 
iiabla  i  for  Hare  was  allowed  by  the  restraining 
order  to  add  them  to  his  demand,  end  prove  the 
amount  in  LofUe's  cause.  It  would,  I  thought,  be 
bard  to  stay  his  proceedings  for  the  boicfit  of  the 
estate  and  make  him  pay  Uie  costs  <tf  the  defoid- 
ents  in  his  suit :  in  the  first  instanoe,  leavii^  him 
to  waU  until  the  lerminaUon  tiX  tbe  suit  in  Xi^lw 
T.  Forb$$  £ot  r^yment.  The  proper  order  ap. 
peered  to  me  to  be  that  suggested  by  the  late 


Blaster  of  the  Rolls  in  Oroker  w.CopUy,  and  aonri. 
ingly  I  ordered  the  recmver  in  L^iie  v.  Fmhi,  it 
pay  tbeooatsoftbedefoidanta  in  Har^scsmeM 
taxed,  nnd  the  eosU  whieh  he  bad  paid  to  oas  of 
then  under     fonner  order  in  Bmtf,  Fvh». 

♦ 

QUEEITS  BENCH^Eaevn  Tctn. 

Aemcnvtmua.  Cattlk  ImonAvci  Cwrm 
«w  Cmtl^~JiprU  UA. 

Demwrwr — Gmmvnim  imeM  mdStn^^ 
Malttr$ofEvidmc»nMd»otim$et  ^itJk. 
ctanOiom^What  thaU  ho  dotaudmmfdni  Re- 

DectaruHim  m  osnm^pnt  dmrgoi  Umiokmnia^ 
film  that  tk$  ptaiat^  would  a^teiiUj.B.u>U 
one  cf  ihnr  agents,  Ae  d^indant  vmUrtook  aid 
prowmed  the  plaiiit^  tJtat  A  wetJd  oeomi 
from  tmeUi  tmefar  aUemmu  t^manof^tiniM 
receive  fir  Ae  pkunt^  according  toAeiawa 
ondr^fuktUoneeonUtuudimtheinetnutiomM 
he  might  from  Ume  to  time  rwenrnjrm  Am. 
Aperment,  that  J.  S.reen»ed  £S00,  end  did^tt 
occotuUf^  the  eamuaccortKng  to  theinttncAm 
receivi  yd  Aim.  Breach,  that  Aed^tndantdid 
not  pay  the  £500,  or  indemnify  the  ptaint^ 

rmettheiou  Aey  euetained  by  the  d^tiU  ^  }. 
On  demwrer  to  Ae  dedanUiont  Held,  Aa 
the  instnu^ne  given  to  J.  B.f>rwud  pert  if  &t 
plaint^  evidence,  and  that  the  eoenU 
them  were  pnperfy framed.   Held,  abo,  tiol  lie 
wonU  in  the  deolaratiim,  **  Althonsh  tben  tnd 
there  requested  to  to  do,"  ametUutedanfidal 
niMJ'unl   g  rsyiMrt  being  made,  ami  efAetim 
and  place  at  whteh  the  reqmtit  mat  mak. 
Aeeunipeit^Vor  that  whereas  heratofiiKk  to  wil. 
on  the  31st  July,  1845,  at,        tu  oonsidefSliDS 
that  the  plaintift  at  the  qiedal  instance  and  rajneB 
of  the  defendant,  would  appmnt  one  John  Brinite. 
to  be  one  of  the  agents  of  the  plamtiA  for  trtona- 
ing  the  business  of  tbe  pUintifia,  hi  and  shout 
district  of  Newcastle,  and  other  plaoss  in  tkti  fiet- 
nity,  he  the  defendant  undertook,  and  thse  sod  then 
faithfully  promised  the  plaintifis,  that  the  ssid  Job 
Brinsden  should  and  would  from  tone  hotimv- 
count  to  the  plaloti£b  for  all  sums  of  meaaj  whiek 
he,  the  said  John  BrinedeaaboohlreeaivefiBroroi 
aeoonnt,  oronbehalf  ofthepiamtifi,  aoeordimto 
tbe  terms  and  regnlathiaa  oontalnad  in  the  isMw 
tions,  which  he  nrigfat  reorive  fboa  theyhjaiaiw 
from  any  agent  cr  attorney  duly  authonsBd  Iqr  dt 
plaintifii,  to  furnish  audi  instrucdons  ss  sfiiccwd. 
And  that  the  said  John  Brinsden  abouU  aad  wnU 
pay  to  the  plaintiflb,  or  in  sudi  msoaer  ss  diredd 
by  such  instmctionB  as  aforeseid,  all  neh  MBSof 
money  at  the  times  mentioned  in  sodi  tenu.  Aai 
that  if  the  said  John  Brfnadeo  should  not  duly  fej 
to  the  plaintiffil  any  som  or  sums  so  reodved  bin 
as  their  agent,  the  defendant  would  witliiB  ooe  es- 
lendar  month  after  notiee  thereof  givso  to  him  W 
tbe  whole  amount  to  the  plaintifii  sad  thti  um 

defendant  would  indemnify  the  plshitifi 

loss  or  damage  whi^  might  aocrue  or  bs  occsMMd 

to  them  by  the  defonk  or  mtseondaatoriltwdJ. 

Brinaden  ns  snch  agent.   That  the  plsiili»«Piid- 
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iDg  in  the  said  promite  and  aad«rtakit)g  of  the  de- 
fendut,  on  the  1st  of  Augtut,  }845,  st,  did 
appoint  the  said  John  BrinsdeD  to  be  one  of  their 
igMts  for  transaoting  their  busioeas  in  and  about 
the  district  of  Neweutle  and  other  places  in  that 
vidaity.  And  that  on  the  day  last  aforesaid  the 
1^  John  BriMden  received  from  the  plaintiA  ia- 
itnctioBs  eontainii^  the  terms  and  regnlations  ao- 
cordiiv  to  wbieh,  and  the  times  at  whict  he  should 
teeooot  to  the  pbunUfb  for  the  moneys  which  he 
tbonU  reodv*  for  them,  or  on  their  tooount  orb»> 
lalfas  ioeh  agent.  And  that  while,  the  said  John 
BnMdoD  vaa  ao  in  the  emplqrment  of  the  plaintiffi, 
be  raerived  m  audi  agent  sums  amomitittg  to  £600 ; 
and  that  althoi^b  the  time  for  his  aoooanting  for 
and  paying  the  same  to  the  plaintiflb,  aooordiog  to 
(be  Urms  and  regulations  contained  in  the  said  in- 
Btnietkms  so  received  by  him  from  the  plaioUfi  has 
hog  Mooe  dapaed,  &c  That  the  aaid  J.  Brinsden 
bath  not  accounted  for  or  paid  to  the  plaiatiffi^  or 
iu  such  manner  as  directed  hy  the  said  instructions, 
or  at  all  the  said  sum  of  £500^  or  any  pert  thereof, 
and  bu  made  default  in  so  dinng,  although  t^en 
icqnested  by  Uie  plaintiffii  so  to  do.  Of  all  whidi 
OD  the  Ist  of  July,  1847,  due  notice  was  given  to 
tbe  defendant  by  the  |^ainti& ;  and  althoo^  one 
caloidar  month  aad  apwarda  has  elapaed  nooa  the 
■aidaotiee  wu  given  to  the  defendant,  yet  tbe  de- 
feadant  bath  not  paid  the  aum  of  £fiO0b  or  any  part 
(lunof  to  the  plaintifib,  nor  In  any  muner  indem- 
nified ifae  plaiotiflb  against  the  loss  or  damage  which 
has  aeoroed  or  been  occasioned  to  them  by  thesaid 
default  of  the  aaid  John  Brinsden  as  auch  agent, 
although  requested  by  tbe  plaintifi^  but  has  hitherto 
Mgleded  aad  refused,  and  atill  negtoctaand  refiisea 
to  to  do;  and  the  said  sum  of  £500  remuna  unpaid 
lotbepluntiffa.  The  second  count  was  substantially 
tbeMUD&  Thethirdcountstatedtbaton.&c.incon- 
sidemtioo  that  the  plaintifi,  at  the  request  of  the 
defendant,  would  appoint  J.  Brinsden  to  be  one  of 
tkeir  sgmts  for  Sev^  the  defendant  nndertodc  and 
proBused  the  plaintiA^  to  indemnify  them  against 
any  loss  or  dami^  whieh  might  aeome  or  be  ooca- 
nooed  to  them  by  tbe  defoolt  or  miaoondnofc  of  the 
Slid  J.  Briaadea  as  eodi  agenb  Aod  the  jdraitiffi 
eoofldi^  &&  on  Ae.  at  ft&  did  appoint  tha  aaid  J. 
Briuden  to  be  ana  of  their  agents  for  &c.  And 
while  the  said  J.  BrinadeB  was  so  in  their  employ- 
ment he  received  for  the  plaintiffi  sums  of  money 
amoaotii^  to  £fiOO»  but  did  not  pay  the  said  sum 
or  any  part  tliereof  to  the  plaintiff8>  althon^  the 
time  for  paying  tbe  same  to  tlw  plaiotiA  has  long 
since  elapsed,  but  has  made  default  in  paying  tbe 
lame,  although  often  requested  so  to  do,  of  all  which 
premises  the  defendant  had  due  notice,  but  be  did 
not  DOT  would  pay  the  said  moniesor  any  part  thereof 
to  tbe  plainti&f  or  indemnify  them  from  the  loss  or 
dunage  wldch  baa  so  accrued  to,  or  been  occasioned 
to  them  by  the  said  defonlt  of  the  said  J.  Brinsden 
as  nadi  aganti  altbongh  then  and  tiiere  requested  so 
todo;  and  the  aaid  sum  of  £500  still  remains  due 
to  the  plaintifib.  The  declaration  also  oonulned 
the  money  counts.  Demurrer  to  the  first  andaecond 
counu^  assigning  for  oanaea  (mIst  oKa)  that  the 
temu  and  regulations  contained  in  the  instructions  in 
said  counts  are  not  sliUed  tbernn.   That  it  does  not 


appear  with  sufficient  certain^,  or  at  all,  from  aaid 
oounta  that  the  time  fw  accounting  for  and  payment 
of  the  money  mentioned  therrin  -  hath  elapaed,  ac- 
cording to  the  terms  and  regulations  therdn  stated, 
nor  what  time  was  thereby  appunted  for  that  pnr- 
poseii  That  the  entire  contract  ia  not  stated  in  aaid 
oouots,  and  that  the  breach  as  stated  on  the  part  of 
J.  B.  is  onoertmn,  and  is  in  the  Biteniativ&  That 
eonsisteatly  wttb  the  breaeb,  J.  B.  may  have  paid, 
though  not  according  to  the  terms  and  regidationa 
•ontnned  in  the  insbrnetiomk  That  it  does  not  ap- 
pear in  what  nspeot  J.  B.  departed  fWim  or  omU- 
ted  to  observe  tbe  instructions.  Tbe  oaoseeof  do-. 
rourrw  to  the  third  count  were,  that  it  did  not  state 
at  what  time  J.  B.  was  to  pay  the  sums  in  thiU  count 
mentioned ;  that  it  did  not  appear  that  J.  B.  was 
guilty  of  any  default ;  that  it  did  not  appear  with 
sufficient  certainty  or  at  all  that  J.  B.  was  requested 
to  pay  the  auma  in  that  count  mentioned ;  that  no 
special  request  is  stated  therein  by  the  plaintiff  to 
the  defendant  to  pay  t  that  no  Ineach  on  tlm  part 
of  J.  B.  appears  or  that  the  deftndant  had  notiaa 
thereto.   Joinder  in  demurrer. 

Sir  a  O'Leghkn,  (with  him  Mr.  Z>,  R.  Kom, 
Q.a)for  the  demurrer.  We  wUl  deal  with  the  third 
oount  first,  and  we  submit  that  it  dioald  have  aver- 
ted a  glacial  request  A  oount  against  a  surety 
oannot  be  maintained  unless  a  weoial  request  is 
axpready  alleged.  ( Vin.  Abr.  tit.  Action  <tf Assump- 
sit, A.  A.  8;  Cro.  Jac.  500.)  The  plaintiffi  ought 
to  have  shewn  that  tiie  prindpal  had  failed,  and  a 
demand  on  tbe  defendant.  The  action  is  grounded 
upon  collateral  matter,  namely,  tha  default  of  a  third 
party ;  and  the  mere  general  request  is  not  sufficient 
where  a  special  request  is  necessary  to  be  alleged. 
The  first  two  counts  are  t>ad  for  uncertainty}  the 
default  of  the  principal  is  not  stated  with  auffideot 
certainty.  The  declaration  should  shew  with  cer- 
tainty that  the  principal  was  in  default.  .So  much 
of  the  instructions  ought  to  be  set  forth  aa  to  sfaew 
the  time  had  really  elapaed  within  which  the  prin- 
cipal was  bomid  to  account.  [Blat^burne,  C<  J, 
— Tbe  question  i^  wbethOTthe  daolaratimi  oontldM 
sttffideat  avemientB  to  proeeed  against  the  prindpal 
himself.]  It  is  a  spedal  contraot  to  pay  at  the  time 
mmtioiud  in  tiie  instmctions.  It  must  appear  that 
tbe  plaintifib  have  a oausetrf' action;  tbe  mere  aver- 
ment of  it  by  them  is  not  sufficient.  (Com.  Dig. 
Pleader,  76;)  Ctarkt  v.  Gray  and  othtn^  (6  £ast. 
567,  568.)  Here  the  plaintifia  have  set  forth  the 
breadi,  but  have  not  aet  forth  the  time  within  which 
the  contract  ooght  to  have  been  perfi»nned.  Lord 
ArUngUm  v.  Merricket  (3  Saund.  403;  Stephens 
on  Pleading,  384.)  We  admit  that  where  aetting 
forth  a  document  would  lead  to  long  pleading,  then 
it  need  not  be  set  forth,  but  tiie  pUtntiffii  should 
have  aet  forth  sufficient  to  shew  the  nature  of  tim 
instructions,  and  the  time  within  whUjb  the  prind- 
pal was  boimd  to  account  Andrem  v.  Whit^uad, 
(13  East  lOS;)  Biggin*  v.  HighJMd,  (lb.  407.)  K 
we  had  gone  to  tri^  they  might  have  given  in  evi- 
dmce  any  form  irf  instouctiona;  they  were  not  tied 
up  to  any  one  in  particular.  Beard  v.  /bran,  ( 1 
L.  Rec.  2  S.  164.) 

Mr.  Ornubtft  and  Mr,  Napiert  Q.C.  contra— A 
spedal  request  was  not  necessary,  and  even  if  it 
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were,  we  have  made  one,  the  words  "  f Am  and  1 
there"  make  It  a  special  request.  Dmniton  v.  /?icA- 
ardtoih  (16  East.  291.)  Id  Atkinwm  v.  Carttr, 
(S  Chit.  404,)  Lord  Tentendea  says  **  no  notioe  or 
demand  was  necessary,  for  that  a  surety  was  bound 
to  enqbfre  and  inform  himself  whether  or  not  the 
principal  had  paid."  Liliey  v.  Hemtt  (11  Price, 
444.)  Where  the  count  is  on  an  agreement  to  in- 
demnify, no  notice  to  the  surety  is  necessary  ;  he  is 
bound  to  look  after  his  prindpal.  CuUer  v.  Soutk- 
(1  Saond.  115.)  The  contract  is  not  to  pay  on 
Mquest.  Parftt  t.  Lkyd^  (S  Ventr.  278.)  The  first 
and  second  counts  can  be  muntained  on  two  prin- 
dples.  First,  because  It  Is  not  necessary  to  state 
in  pleading  what  must  be  proved  tn  evidence ;  the 
plea  of  the  general  issue  would  have  put  us  upon  proof 
of  the  facts  stated :  and  secondly,  because  if  we  set 
out  these  instructions  the  declaration  would  be  pro- 
lix. Crypt  V,  BayrUotty  (3  Bnlstr.  31 ;)  Par$on$ 
T.  Coitrdy  (Sir  Thomas  Raym.  399.)  The  proof 
of  all  these  affirmative  propositions  wonld  be  upon 
OS  at  the  trial.  Z^rd  ArUmgton  v.  Merrickty  (2 
Saund,  403,)  cited  at  the  other  nde  is  conclusive 
against  the  defendant.  The  principftl  or  his  surety 
is  bonod  to  have  these  documents,  or  if  they  bad 
thein  not,  they  could  have  got  a  copy  of  the  gua- 
nates  or  the  instructions  by  an  order  of  the  court 
It- la  said  we  have  not  set  out  the  time  within  which 
the  priudpal  was  to  aoooont,  but  be  was  to  account 
from  iMis  to  Ume  with  the  plundffi^  according  to 
the  instractioDS  which  he  might  from  time  to  time 
receive.  In  Simpton  v.  Jfanirjr,  (SI  Cr.ft  Jr.  13;) 
Apothtcariea  Hail  v.  CtUvtrty  (6  I.  L.  Rep.  186 ;) 
Craig  V.  Bynuy  (7  I.  L.  Rep.  500,)  the  general 
rule  is  to  lay  the  breach  in  the  terms  of  the  con- 
tract,  and  all  that  was  necessary  to  aver,  was  that 
be  received  a  sum  <^  money  and  did  not  account. 
^Atm  v.  FarriwUtny  (1  Bos.  ft  Pul.  643.) 

Mr.  D.  R.  &UU  in  reply. — No  time  is  stated  in 
the  third  count  within  which  the  principal  was  bound 
to  account,  and  there  is  no  averment  that  a  reason- 
able time  had  elapsed.  JSatuom  v.  Rhodet,  (6  Bing. 
N.C.  361.)  Nor  is  thwe  any  avemient  as  to  the  time 
when  he  was  to  pay  tlie  moa«r,  whether  within  a  rea- 
aooabletiiiieoratapfedaetime.  They  aver  that  the 
prindpal  received  the  moneyi  but  they  do  not  show  a 
request  [/Win  •/.— Why  should  there  be  a  re- 
quest ?  the  obligation  is  to  pay  immediately.  CVwRp- 
ton  J. — The  contract  is  silent  aa  to  time.]  Upon 
the  question  of  special  request  we  submit,  the  de- 
fendant should  have  been  requested  by  the  plaintiffii, 
and  they  should  have  averred  the  time  and  place, 
and  the  person  by  whom  the  request  was  made  i  tlie 
word  requested  is  the  material  part,  and  the  special 
request  must  be  shown  to  have  been  made  1^  the 
plaiiitifi  in  proceeding  against  the  surety.  The 


averment  in  tlie  first  and  second  counts  is  that  the 
prindpal  recdved  certain  instructions  eootsiafaig  the 
terms  which  he  was  to  follow,  and  they  ibooM  have 
set  out  the  predse  reflations  wld<^  be  violated. 
The  terms  and  r^:alations  might  be  socb  aa  be  eo^ 
not  carry  into  e^et   Tbe  instmetioos  are  not 
in  issue }  there  is  nothii^  to  identify  tbem.  Tbey 
allege  that  the  time  Umited  baa  expired ;  tbe  prin- 
dpM  waa  to  account  according  to  tlie  instractioM, 
and  these  are  ftets  peculiarly  within  Uiehnowle^ 
of  the  plaintifb.   Lmogf  v.  Sfuuoy  (5  Ad.&  £IL  N. 
S.3330  WarrMv,Sb^cfiird{7rrimS6$t)£Ke*. 
Montagve,  (3 IC  ft  SeL  977 ;)  PaHmum  r,  IPSte- 
ktattt  (3  Man. ft  Gr.  839;)  Fbmm*  v.  JnAnMt, 
(7  Ad.  ft  EIL  N.  S.  RIl.)    It  ought  to  W  been 
alleged  by  whcHu  and  to  whom  the  apedd  reqasai 
was  made. 

Blackbubkb,  C.  J. — So  far  aa  the  deuwiei  ap- 
plies to  the  third  count,  it  plainly  most  beovcrrwled, 
for  that  count  contains  a  distinct  averment,  that  the 
plaintiffs  thra  and  there  requested  the  defendant  to 
pay  the  monies  or  to  indemnify  them.  There  wts 
therefore  a  demand  made  upon  the  defendant,  and 
made  by  the  proper  persons.  With  respect  to  the 
demurrer  to  Uie  two  first  counts  it  is  to  be  ofaeerred 
that  the  dedaration  states  theomtraot,  and  assign 
ttie  breadi  in  the  termaofthatcootraet  Tbe  con- 
tract was  that  John  Brinsden  would  pay  to  the  plain- 
tifis  alimony  wUdi  he  should  reedreoDtbrirbe^ 
half,  at  the  times  mentioned  in  the  instractkHiB  wbieh 
he  was  to  reodve  from  them.  The  tenna  and  regu- 
lations contained  In  those  instmctions  were  to  go- 
vern his  conduct  and  his  liabilty.  Tbe  decUratioo 
then  avers  that  John  Brinsden  recdved  sums  mo- 
ney, and  that  he  ndther  accounted  for  or  paid  tfaeoi 
to  the  pl^ntifih,  as  directed  by  the  instnciioBa.  It 
is  said  ttiat  theae  instmctions  should  luve  been  set 
forth ;  we  are  not  told  to  wliat  extent  Coonad  for 
the  defendant  says  so  much  of  tbem  abooM  be  set 
fmth  as  would  avoid  prolixity,  bat  the  piinei{rfe  to 
be  collected  from  other  actions  aodi  aa  actions  sf 
covenant,  applies  to  the  present  one  and  it  is  plsto 
that  these  ins^uctions  would  properly  form  part  of 
tbeplaintiflVevidenoeattbetriaL  U  poa  thdr  pro- 
doetioD  it  wonid  than  appear  wbeCher  dw  genral 
allegatimia  in  the  deenratitm  ooaU  be  onstained, 
nor  can  I  lea  tliat  tbe  defendant  wooM  in  any  way 
beprqndided  bysnch  acoOTeofpmcmding  For 
these  reasMH  I  am  of  onniai  that  tba  damuiiu  to 
the  first  two  coonta  of  ue  dadaratioo  maat  aba  be 
overruled. 

Cbaiift<h[(  Pbbub,  and  Moosb,  J.  J.,  ea»> 
cur  red. 

Dewmrrwr  eau'raW. 
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ROLLS  COURT. 

Gonmus  «•  Firxsnion.^-^P'*^  32nd. 
Bankers'  Acts. 

A  crtditor  who  afqtean  in  court  to  oppoae  ike  con- 
Jirmation  of  tie  earHfienta  ef  a  banker  under  33 
Geo. %  C.I4  and 40  Oeo.  3,  c.  22,  taiU  be  rettrained 
by  ii^netionfrom  proeaa^Hmgintiem  for  recovery 
^hia  debt  pending  the procMdingt  for  <A«  aUow- 
tmo9^Aeeert^kate, 

The  bill  wm  filed  od  the  I9th  of  April,  1849,  and 
stated  that  for  several  years  prior  to  the  year  1848, 
and  until  the  Srd  of  July  in  that  year  the  plaintiff 
had  carried  on  the  trade  or  business  of  a  banlcer, 
mod  kept  a  public  shop  for  his  banking  buuness,  and 
for  several  years  paid  the  regular  banker's  license, 
and  VBB  knovrn  and  recognized  as  a  banker  of  the 
city  of  Doblin,  and  after  stating  various  instances 
banking,  and  the  mode  of  carrying  on  business, 
submitted  that  the  plaintiff  was  a  banker  within  the 
meaaiag  of  the  bankers  acts,  (33  Geo.  3,  c  14,  Ir. 
and  40  Geo.  S,  e.  22,  Ir.)  and  stated  that  he  stopped 
payment  on  t^e  Srd  <^  July,  1846,  and  in  pursuance 
of  the  said  acts  had  vested  hb  whole,  rea^  and  per- 
sonal estate  in  Samuel  Vignoles,  and  Edward  Ber- 
viek  as  trustees  for  the  payment  of  his  debts,  and 
defraying  the  expenses  of  executing  the  trust,  that 
he  had  £  all  things  conformed  to  the  provisions  of 
the  acts,  that  the  trustees  had  given  a  certificate  of 
ills  oonfbmiity,  which  was  signed  by  more  than  the 
number  of  creditors  required  by  the  acts ;  that  on 
the  20th  of  December  be  had  presented  his  petition 
to  the  Chancellor  to  allow  and  confirm  his  certifi- 
cate, which  petition  was  heard  on  the  3d  of  Febru 
arj,  1849,  when  but  two  creditors,  representing  not 
a  fiftieth  part  of  the  debts,  appeared  to  oppose  namely 
Patri<^  E.Reilly  and  tlie  defendant,  A  refwence  was 
directed  by  the  Chancellor  to  Master  Litton  to  in- 
qiure  whedier  plaintiff  wasa  banker  within  the  mean- 
iugof  the  AcU,  ud  whether  he  had  in  all  respects 
confiMrmed  to  them.    Under  the  order  of  reference 
the  plaintiff  had  filed  his  chai^  and  the  defendant  a 
discharge,  which  stated  that  the  defendant,  who  was 
an  attorney,  was  a  creditor  to  the  amount  of  about 
£200,  balance  of  a  bill  of  costs.  After  the  plaintiff's 
stoppage  the  defendant  was  sent  notice  of  the  trust 
arrangement,  and  called  on  to  prove ;  he,  however, 
decKiwd  doing  so,  and  brought  his  action  in  the 
Court  of  Queen's  Bench,  to  which  the  defendant 
being  unable  to  plead  the  certificate,  put  in  a  plea 
of  the  general  issue,  accompanied  by  a  notice  of  the 
proceedings  taken  to  obtain  the  certificate,  and  cau- 
tioning the  defendant  ft«m  proceeding  further  at 
law ;  the  same  course  was  pursued  at  every  subse- 
quent stnge  of  the  action,  and  a  trial  was  ultimately 
had  at  the  dttings  after  Hilary  Term,  when  there 
waa  a  verdict  for  FItttlmons.     On  the  first  day  of 
term  he  entered  a  rule  for  judgment  on  the  pcatea, 
and  would  be  entitled  to  Issue  execution  on  the  21st. 
The  bill  stated  the  various  proceedings  in  the  Mas- 
ter's office,  the  plaintiff  pressing  on  the  case-,  and 
the  defendant  retarding  it,  as  the  bill  alleged,  for 
the  purpose  of  delay,  to  enable  iiun  to  issue  execu- 
tion, and  prayed  that  the  defendant  might  be  re- 
strained from  proceeding  to  mark  judgment  on  the 
pottea,  or.  If  the  same  were  marked,  from  i»Kuit)g 


exeeation  or  taking  further  proceeding,  until  the 
order  of  the  Court  should  be  pronounced  on  the 
plaintiff's  petition. 

Mr.  Butt,  Q.C.  moved  for  the  injunction. — In 
the  first  place  we  contend  that  on  the  true  con- 
struction of  the  40  Geo.  3,  the  plaintiff  is  en- 
titled to  complete  protection  from  the  moment  of 
the  vesting  of  his  property  in  trustees,  {Matter  qf 
tkeRoUt~Oa  that  construction  of  the  act,  you  could 
have  pleaded  the  certificate  at  law  and  you  have  ■^■> 
no  ground  for  coming  into  a  Court  of  Equity.]  It 
was  not  possible  to  defend  the  action  at  law ;  and 
secondly,  we  contend  that  the  defendant  having 
made  himaelf  a  par^  to  the  proceeding  in  the 
petiti<»  matter  iwmld  not  be  aJlowed  to  proceed 
at  law.  This  ia  an  application  of  the  first  impres- 
sion, but  interpleader  cases  and  cases  in  which  a 
Court  of  Equity  grants  an  injunction  to  prohibit 
pirating  with  copyr^hts  and  patents  pending  the 
at^udication  of  the  right  before  another  trilHinal 
are  analogous ;  [^Master  of  the  RoU» — Lord  Cotten- 
liam  states  that  he  is  slow  to  Interfere  where  the 
question  depends  on  restraining  the  exercise  of  a 
legal  right.  What  position  do  1  place  the  creditor 
in  if  not  allowed  to  issue  his  Execution  ?  the  plaintiff 
may  leave  the  country.]  Undoubtedly  there  are 
cases  in  which  a  Court  of  Equity  interferes  to  restrain 
the  exerdae  of  a  legal  right,  here  the  court  takes 
the  case  out  of  the  plaintiff's  control,  and  it  should 
not  allow  the  defendant  to  oppose  the  e^udication 
in  this  court  to  enable  him  to  gain  an  unjust  ad- 
vantage at  law.  Id  Bankruptcy  ft  creditor  will  not 
be  allowed  to  omwse  the  certificate  and  proceed 
at  law,  ex  parte  Bozannet  (1  Rose.) 

Mr.  J.  D,  Fitzgeraid,  Q,C,  and  Mr,  Berkeleyt 
contra.^  We  are  at  a  loss  to  ascertain  the  equity 
to  prevent  the  creditor  pursuing  his  legal  renedjr  ( 
the  first  ground  put  forward  by  the  other  ude  is 
clearly  unsustainable,  tiie  defence  would  have  been 
good  at  law,  and  when  the  trustees  had  signed  the 
certificate  there  could  have  been  a  plea  puis 
darreign  continuance.  {Master  of  the  Rous. — 
The  whole  equity  turns  upon  the  defendant  being 
a  party  in  the  petition  matter.]  Their  remedy  is 
misconceived,  they  should  have  applied  by  motion 
to  the  Chancellor.  There  is  a  distinction  between 
this  case  and  one  in  Bankruptcy ;  we  are  altogether 
opposing  the  proceeding,  not  coming  in  under  it, 
when  a  creditor  iu  Bankruptt^  opposes  the  certifi- 
cate he  has  previously  made  his  election,  tbete  is 
an  important  question  raised  here  which  the  CMkrt 
of  Exchequer  have  decided  in  SU^fford  v.  Henry, 
(ante  p.  134,)  and  it  is  against  the  plaintiff.  In 
analogy  to  a  creditor's  suit,  the  court  has  no  right 
to  restrain  before  decree,  so  here  not  until  the  right 
that  the  plaintiff  claims  (but  which  we  altoge- 
ther dispute)  to  have  the  benefit  of  these  acts,  has 
been  decided.  Besides,  they  come  too  late,  and  are 
in  the  same  position  as  if,  under  the  old  practice, 
they  were  to  come  for  a  special  injunction,  not  hav- 
ing applied  for  the  common  one.  O'Donnell  v.  O- 
DonneU,  (l  Hog.  176);  Fi-anklin  v.  Squire, -Thomas 
V.  Densey,  (3  Mer.  225.)  They  should  have  applied 
before  judgment  was  marked.  Taylor  v.  Ch?  isttf, 
(8  Price,)  Moses  v.  heme.  See  ex  parte  Joseph, 
(18  Ves.) 
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Mr*  Hickey  in  reply. — There  is  no  common  in-  I 
junction  now ;  but,  in  fact,  ve  could  not  have  come 
earlier.    It  appears  by  the  bill  that  it  wai  agreed  at 
the  last  meeting  before  the  Master  that  the  defen* ! 
dant  ahould  be  commonicated  vith»  whether  he  would  , 
undertake  not  to  issue  execution,  and  his  answer 
was  not  given  until  the  17th.    Tlie  circumstances 
of  this  case  require  this  injunction  which  is  **  a  writ 
Aramed  according  to  the  drcumstances  of  the  case, 
commanding  an  act  which  this  court  regards  as 
essential  to  justice,  or  restraining  an  act  which  it 
esteems  contrary  to  equity  and  good  conscience.** , 
Applying  the  lattor  part «  this  definition,  would  it 
not  be  an  uneonacieDtiotia  advantage  to  allow  the 
defendant  to  proceed  at  law  and  oppose  in  equity? , 
and  unjust  for  the  court  to  take  the  administratiou  ; 
of  Mr.  Guinnesa*  affairs  out  of  his  faands>  and  hand  ; 
him  over>  divested  of  evea^  shred  of  property,  to  a  hos- 
tile and  perseveringly  litigious  creditor?    If  the  de- 
cision be  against  the  plaintifi,  and  he  is  declared  not 
to  be  a  banker,  no  doubt  the  defendant  may  be  de-  ' 
layed;  but  that  inconvraieace  is  not  comparable  to  ' 
the  injury  Mr.  Guinness  would  sustain,  if,  pending 
the  inquiry,  and  it  were  to  terminate  in  his  favour, ; 
he  wwe  thrown  into  prison;  in  the  one  case  there 
would  be  a  loss  of  liberty,  in  the  other  but  a  short 
delay,  (for  tbe  court  can  require  security  for  Mr.  ' 
Guinness'  appearance,)  and  we  have  laid  at  all  events 
a  prinui  Jacie  case  of  the  plaintiff  being  a  banker, 
whidi  would  entitle  us  to  an  injunction  until  answer. 
Tbe  case  put  by  the  other  side,  that  the  court  does 
not  interfere  in  creditors'  suits  until  decree,  only 
applies  to  distinct  proceedings  by  separate  creditors, 
but  if  a  creditor  wtfe  in  any  way  to  make  himself  a 
party  io  any  suit  by  opposition  or  otherwise  so  as 
to  accelerato  a  proceeding  of  his  own,  would  it  be 
arguable  that  the  court  would  not  have  jurisdiction 
over  htm?    The  early  cases  in  Banltruptoy  are  not 
applicable,  the  bankrupt  code  being  at  first  framed 
in  a  spirit  of  harshness  to  the  debtor ;  but  that  has 
been  relaxed,  and  it  is  now  settled  that  a  creditor 
cannot  oppose  under  the  bankruptcy  and  arrest  at 
law,  and  the  bankrupt  court  can  order  an  ad  interim 
protection.    The  bankers'  acts  were  remedial  sta- 
tutes; the  plaiotiffhas  complied  with  them  strictly, 
bis  protection  ia  delayed  by  the  act  of  the  court  and 
of  the  defendant. 

Jfiqr  23r<L— Tbe  Mabtbk  or  the  Rolls  having 
adverted  to  the  atatements  la  the  UUi  the  appear- 
and of  tbe  defendant  before  the  Chancellor,  his 
name  being  taken  down  in  the  order  as  opposing,  the 
terma  of  that  order  of  reference  of  the  drd  of  Feb- 
ruary, tbe  charge  of  plaintiff,  and  the  discbarge  of 
the  defendant,  tu  which  he  not  only  denied  that  the 
plaintiff  was  a  banker  within  tbe  meaning  of  the  acts, 
but  also  that  he  had  conformed  to  their  provisions, 
and  that,  pending  tlie  reference  tbe  defendant  in- 
sisted he  was  entitled  to  issue  execution,  and  having 
read  the  second  section  of  tbe  40th  Geo.  3,  cap.  1 4, 
stated  ttuA  it  had  been  ai^aed  at  great  length  by 
counsel  for  the  plaintiff  that  tlie  oertiAoate  of  the 
tmstaea  entitled  the  plaintiff  to  protection,  although 
it  had  not  been  allowed  by  the  Lord  Chancellor,  but 
tlmt  it  appeared  to  him  that  there  was  no  foundation 
fur  that  argumentf  that  tbe  provisions  of  the  statute 
nearly  corresponded  with  those  in  the  Irish  Bankrupt 


Act, (II  ft  lSGeo.9;c.8.)wfaidiWMpsasediBtW 
interval  between  the  two  banken^  acts,  and  htTiDf 
referred  to  the  43rd,  46th,  and  49Ui  seels,  of  tlwl] 
&  12  Geo.  3,  c.  8,  (folio  edition,)  lud  tint  the  de- 
cisions on  the  English  Bankrupt  Act  were  nam. 
Webb  V.  Marah  (7  T.  R.  227,)  where  UfdiL„ 
said,  "  As  to  tl>e  certificate  beii^  ugDed,bDt  sotil. 
lowed,  it  operates  nothing."  Ttidwajfr.BounuJ^gt 
C  C.  19,)  and  StapUUm  v.  Macbar,  (7  Tsnt.5S9.j 
Upon  the  second  branch  of  the  case  a  qmtiog  na 
whether  the  defendant,  havii^  appeared  oa  thenp. 
tion  before  the  Lord  Chancellor,  and  reedend  tht 
reference  necessary,  should  not  beboondtoaviftt^ 
result,  or  can  be  allowed  to  proeeed  Kkvpodow 
this  reference.  There  are  two  conrtea  in  Bi^tqin 
open  to  a  erector:  havipg  proved  mdvAicQ*. 
mission  he  may  oppose  the  oontentfiooof^ta. 
tificate ;  or  he  may  proceed  adversdy  to  Mpcntdt 
the  commission ;  a  third  coarse  a  cremtor  csuoi  be 
allowed  to  resort  to ;  not  having  proved,  oppoe 
the  allowance  of  the  certificate,  and  take  the  taii. 
rupt  in  execution    His  Honor  then  refemd  to  Et 
parte  Bostock,  (1  D.  &  Ch.  383);  Ejt  parU  Ui 
in  re  Stephens,  (2  Rose,  421;;  Ex  parte  Jotai, 
(I  Rose,  189;  S.  C.  18  Vea.  340,)  and  nidliecoQ 
sidered  it  would  be  unreasonable  to  allow  the  deto- 
dant  to  oppose  tbe  certificate,  and  at  tbe  nsKdat 
to  proceed  at  law,  and  teke  the  plaintiff  ia  euen. 
tion.  In  Ex  parte  Barclenbw^ht(l  Ross,  204,)  ike 
bankrupt  baa  obtained  his  o^^cat^  hut  whik  it 
was  before  the  Lord  Cfaaooellw  fw  dknnoe^  ■ 
creditor  who  bad  obtained  a  judgnmit  for  £200,  ud 
had  not  ^one  in  under  tbe  eommisnoo,  imieated  i 
petition  impeadiing  the  commission,  sod  pnjii^ 
that  it  might  be  soporseded ;  upon  tt^  peticioa  as 
inquiry  was  directed,  there  was  also  a  na  die  for 
costs  to  the  same  creditor*  who  faaviog  mti  u 
attachment  for  them,  arrested  the  baokropt,  ud  ttw 
latter  petitioned  for  his  discbarge;  the  LordDn. 
cellor,  in  giving  judgment,  said,  **  There  is  sot  is 
this  case  the  diffiicuUy  which  has  been  urged  oo  ^ 
point  of  jurisdiction,  whether  if  a  creditor  cooti 
here  merely  to  remove  the  oommisuon  orcerdficut 
out  of  the  way  of  his  proceeding  at  law,  I  ibodd 
consider  him  aa  comiag  in  unw  Um  cosimiiiM, 
and  restrain  him  from  proceeding  at  laW|  for  ii  tidi 
case  the  creditor  goes  farther,  be  prays  sn  inqnirj 
into  circumitMioea  impeftching  tbe  validt^  ike 
oommisaion  with  a  view  to  supersede  it,  or  in  cm 
that  the  commisnon  sboold  not  be  si^eneded  thit 
there  may  be  a  new  choice  of  assigneei^  sndduiht 
may  be  permitted  to  prove;  now  it  seen»  eiceed> 
ingly  clear  that  pending  this  inquiry,  be  himKtTimi- 
posing  it,  he  must  abide  by  the  altematire^  ud  tl9f 
till  the  result  is  ascertained."    In  the  prewot  cue 
the  defendant  goes  farther  by  bis  discharge  ttiu  lit 
opposition  to  the  certificate,  for  he  requirei  proof  (if 
the  execution  of  the  deeds  vestii^  tbe  eMaieioiie 
trustees;  he  also  inrists  that  evoi  if  tbe  pUiiifii 
a  banker  he  has  not  complied  with  tin  requisiiosi 
of  the  statutes,  and  renders  it  necessary  fot  it 
plaintiff  to  KO  into  evidence  to  prove  thiaaltaBa&e 
inquiry.    If  the  defendant  had  not  appeared  befixe 
the  Chancellor  I  might  have  no  jorisdidion,  bui, 
having  done  so,  I  wiS  grant  this  iDjupetioD. 

Zi&.S86,>  331. 
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in  THS  MATTBB  OV  R*  S.  GuiIfllBSS,  FETITIONKB. 

A  party  trading  opetdif  a*  a  hanker  found  to  be  a 
banker  within  the  meaning  of  the  Acts,  33  Geo. 
2t  r.  14,  rmd  40  Geo.  3,  c.  22,  notwiihatanding 
that  he  carried  on  another  mart  ottent&lebutinest 
than  that  banker, 
fftld  that  the  33  Geo.  %  c.  1 4,  and  40  Geo.  3,  c.  22, 
extend  to  atl  bankers,  as  weU  those  whose  banks 
ar«  not  ofisswt  as  those  which  are  so. 
The  reference  was  proceeded  with  before  Master 
Litton,  the  charge  of  the  petitioner  stating  nearly 
the  same  facts  as  to  banking  as  those  charged  in  the 
bill,  apd  av^riog  that  he  asaumed  openly,  noto- 
rioosly,  and  atanifestly  the  character  of  a  banker, 
kept  open  shop  or  place  of  business,  vas  known  by 
oommon  repate  as  a  banker*  received  lodgments 
oo  accountable  unstamped  reoeipta,  paid  draf^  or 
cheques  of  persons  having  baaking  accounts  with 
his  firm,  that  his  drafts  were  taken  in  lodgment  by 
other  bankers,  that  he  issoed  letters  of  credit  on 
bankers  in  England,  and  on  the  contineut  of  Eo- 
rope,  charged  this  usual  banker's  commissloD  in  his 
dealings  with  foreign  bankers,  discounted  bills,  paid 
banking  license  until  the  year  1843,  when  he  was 
informed  it  was  not  necessary  to  pay  license  except 
he  issued  notes,  that  his  name  appeared  as  a  hanker 
for  several  years  in  the  public  Directories,  and  sheet 
almanacks,  that  hU  books  were  kept  strictly  as  bank- 
ing accounts,  and  distinct  from  his  business  as  Land 
Ageot,  that  his  transactions  were  very  large,  exceed- 
ing in  some  years  a  million  sterling,  that  for  some 
time  he  scted  as  agent  to  the  Agricultural  Bank, 
and  that  his  house  was  the  only  house  in  Dublin 
where  thmr  notes  could  be  retired  until  a  change  iu 
the  law  removed  the  restrictions  imposed  on  Joint 
Stock  Banks*  That  his  house  of  buuneas  was  open 
ev^  day,  except  Sundays  and  die  usual  bank  boli- 
daja,  from  10  to  3i  The  discbarge  travened  some 
of  these  statements,  and  stated  that  the  petitioner 
drew  cheques  on  Messrs.  La  Touche  as  a  private 
person  and  not  as  a  banker,  that  his  house  of  busi- 
ness had  not  the  appearance  of  a  banking  establish* 
ment,  that  he  held  himself  out  as  a  land  agent  and 
not  as  a  banker,  that  be  was  not  at  the  time  of  his 
stoppage  duly  licensed,  that  any  banking  business 
which  he  carried  on  was  merely  incidental  to  his 
business  as  a  land  agent,  and  for  the  convenience 
of  the  parties  with  whom  he  was  so  connected,  that 
after  dilligent  inquiry  the  defendant  could  discover 
BO  instance  of  the  plaintiff  having  acted  as  a  banker, 
and  that  he  never  isyued  notes. 

The  petitioner  entmined  more  than  tvmty  wit- 
nesses and  the  defendant  six ;  several  of  the  lonnw 
proved  that  they  kept  Banking  and  no  other  ao- 
counts  with  the  petitioner,  and  that  they,  in  fact  and 
truth,  believed  him  to  be  their  banker.  It  was 
also  proved  by  a  number  of  witnesses  that  his 
house  had  the  appearance  of  a.  banking  establish- 
ment ;  that  he  received  lodgments  on  accountable 
nu^mped  receipts,  paid  drafts  or  cheques ;  issued 
letters  of  credit ;  discounted  bills  in  the  same  way 
as  other  bankers ;  that  the  forms  of  dockets,  cheques, 
pass-books  were  the  same  as  tliose  used  by  bankers ; 
that  bis  house  wait  open  from  ten  until  three  fur  re- 


gular business,  and  from  three  to  four  for  the  pay- 
ment of  bills ;  that  a  cashier  was  always  ready  to  re- 
ceive and  make  payments  i  and  18  witoeMes,  indud-- 
ing  Mr.  Alexander  Bofto  and  Mr.  Wm.  Di^^es  La- 
toadw,  Bwor^  that  he  was  known  by  oommon  re-, 
pute  as  a  banker.  It  was  also  proved  that  his. 
cheques  were  taken  in  payment  by  otter  bankers 
and  other  bankers  dieques  by  him  t  his  books  were 
produced,  and  there  were  distinct  ledgers  for  tha. 
land  agency  and  banking  accounts.  Various  alma- 
nacks, directories,  bankers  licenses,  forms  of  drafts, 
receipts,  dockets  and  cheques,  which  passed  through 
other  banks,  were  also  given  in  evidence.  The 
defendant's  witnesses  proved  that  the  defendant's 
firm  kept  an  account  with  the  Bank  of  Ireland,  ana 
that  when  he  opened  the  account  he  designated 
himself  as  Land  Agent  and  Barristar-at-Law. 
The  secretary  to  that  bank  stated  that  he  never 
directly  hod  any  communicotiaQ  with  the  petitioner^ 
or  his  copartners  in  the  capacity  of  bankers ;  that 
be  always  understood  him  to  be  a  Land  Agents 
and  believed  that  he  dinoonted  bills  to  aocommo^t 
dote  some  of  his  fiiendsi  and  did  not  think  he  was 
known  by  the  public  as  a  banker,  and  did  not 
b^ve  that  the  petitioner  oame  and«r  the  denomi- 
nation of  a  banker.  On  crosa-examinaUon,  after 
examining  the  various  documents  used  by  the  peti-t 
tioner  in  his  business,  he  stated  that  if  documents 
similar  in  form  represented  bond  fide  transactions, 
he  would  say  that  the  firm  of  R.  S.^  Guumess  and 
Co^  were  conducting  the,  business  of  bankers,  and 
that  it  was  customary  for  bankers  io  the  city  of 
DubUn  to  keep  accounts  with  the  Bank  of  Ireland* 
Two  other  geotlemen  connected  with  the  Bank  of 
Ireland,  and  Mr.  Richard  Williams,  gave  nearly^ 
similar  evidence  in  th^  direct  examination,  aii4 
qualified  it  oo  eross-examinatton.  Mr.  Henrj 
Beaumont  and  Mr.  Wm.  D.  Latouehe,  who  were 
both  examined  by  the  defendant  swore,  both  on 
direct  and  cross-examinaUon,  that  they  believed  the 
petititmer  to  have  fdlowed  the  busioess  <tf  a  banker^ 
and  that  he  was  reputed  to  be  suoh  in  the  ooone 
of  bunneas  in  the  dty  of  DubUn.  The  ddendant 
also  gave  in  evidence  the  answer  of  the  petitioner 
to  a  cross  bill,  filed  by  the  widow  and  minor 
children  of  his  deceased  partner,  for  discovery  of 
the  accounts  of  the  partnership,  and  also  the  deed 
of  partnership  executed  in  18^  in  which  the  firm 
became  partners  as  Land  Agents,  and  the  disso* 
lution  of  that  partnership  in  the  Dublin  Gaartta 
as  Land  Agents.  It  appeared  by  the  answer  that 
it  had  general  reference  to  partnership  transac- 
tions, and  the  petitioner  in  one  passage  spoke  of 
bis  present  busiiMss  as  "bankw  and  land  ageoty"  and 
in  another  of  charging  intoest  "aoeording  to 
established  mercuitile  oustom,  and  to  the  usage  of 
bankers." 

Mr.  Hickey  for  the  petitioner.— It  will  be  neoes- 
sary  to  prove  two  points,  first,  that  the  bankm'  acts 
apply  to  banks  of  deposit  as  well  as  banks  of  issue, 
and,  secondly,  that  the  petitioner  was  a  banker  within 
their  meaning,  and  that  his  trading  was  not  incident 
tal  to  his  othe^  business,  but  a  distinct,  substantial 
and  known  occupation.  There  are  three  statutes 
thut  it  will  be  necessary  to  refer  to;  the  Sth  Geo,  1, 
c.  14;  33rd  Geo.  2,  c.  14;  40th  Geo.  3,  c.  22.  In 
none  of  them  is  the  word  "  banker"  defined,  nor  can 
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lOiy  reason  be  deduced  why  it  should  be  used  in  a  re- 
stricted and  not  the  ordinary  acceptation  of  the 
word.  Banka  of  deposit  ciliated  long  before  banlts  of 
larae  were  known ;  the  ftrst  appHcatioc  of  the  word 
**  bank"  was  confined  to  batiks  of  deposit,  and  of 
"banker^  to  those  who  kept  such  banks.  Doctor 
Johnson  defines  a  bank  "to  be  a  place  where  money 
is  laid  up  to  be  called  for  oeca^nally,"  and  banker 
**one  that  trafficks  in  money,  one  that  keeps  or  ma- 
nages a  bank,"  and  Toulmin,  The  mooied  gold- 
■oritbs  first  got  the  name  of  bankers  in  the  rdgn  of 
King  Charles,  IL,  bat  bankers  now  are  those  private 
peraonv  in  whote  hands  mmiea  are  deposited  and 
lodged  forsafety.to  be  drawn  ont  again  as  the  owners 
have  occadoii  for  it**  The  Lombard  Jews  were  the 
ftrst  bankers,  and  the  term  '*  bank"isderived  from  the 
benches  on  which  they  sat  to  transact  business.  This 
being  the  true  derivation  of  the  word,  it  must  be 
assumed,  apart  from  legislative  glossary,  that  the 
word  **  banker"  has  been  used  in  its  known,  legal, 
and  ordinary  signification.  There  might  be  more 
diflBculty  in  arguing  that  it  included  a  banker  of 
issue,  (a  banker  of  issue  being  the  novelty,)  but 
none  that  the  word  bears  the  meaning  it  always  bore. 
The  8tb  of  Geo.  I,  is  more  comprehensive  than  its 
title,  **  An  Act  for  the  better  securing  the  Payment 
of  Bankers'  Notes,'*and  exacUy  defines  what  a  banker 
H  **  that  where  any  person  or  persons  doth  or  shall 
follow  or  exercise  the  trade  or  calling  of  a  banker, 
1^  keeping  a  pnblie  house  or  ofilce  for  the  receipt 
of  the  aooney  of  sudi  persona  as  are  willing  to  de- 
pout  the  same  in  his  or  their  custody."  There  is  no 
inurt  of  thia  definition  to  issue  notes,  and  the  fourth 
section  applies  to  all  crediton  and  all  bankers,  not 
merely  to  those  who  were  holders  of  notes;  and  this 
construcUoo  was  giVen  to  those  sections  and  the  8th 
section  of  the  38  Geo.  :2,  c.  14  in  Hoyden  v.  CarroU, 
(S  Ridg.  judgment,  p.  593-597.)  If  the  words  **aU 
creditors"  were  held  to  apply  to  those  of  every  class, 
not  merely  holders  of  notes,  who  were  ostensibly  the 
•bject  of  legislative  interference,  the  words  *^aU 
buikers"  in  the  same  act  should  wply  to  evenr  class 
of  bankers.  That  act  was  repealed  by  the  83  Geo. 
3,  the  title  of  which  is  larger,  "fbr  the  Security  and 
Payment  of  Debts  due  by  Banken.*  Throughout, 
the  wwds  everywhere  are  «  otf  bankm,  any  banker, 
M  banker;"  it  speaks  of  their  stopping  payment, 
but  never  ceasing  to  issue  notes.  It  was  designed 
to  be  of  aniversal  application,  and  called  in  the  sub- 
seqaent  statute,  « the  Bankers'  Act.*  The  15th 
section  is  conclusive  that  the  Legislature  were  aware 
a  man  might  be  a  banker  and  yet  not  issue  a  note ; 
it  imposes  a  penalty  on  persons  in  certain  public 
employments  who  shall  **  follow  the  trade  or  busi- 
ness of  a  banker,  or  by  himself,  or  by  any  person 
authoriaed  by  him,  issue  or  give  any  note  or  account- 
able recript  as  a  banker,  or  in  partnership  with  any 
banker,  or  for  profit  or  reward  dbcount  any  pro- 
missory note  or  acoounUble  recdpL"  Tbwe  ware 
three  separate  things  prohibited :  to  act  as  a  banker, 
to  issue  a  note,  to  dUsooont  a  bOL  Ifthe  three  were 
neoaisarily  involved  In  the  calling  of  a  banker  it 
woaU  be  niffldent  to  impose  the  penalty  on  a  pub- 
lic oflSoeraotiiw  as  a  banker.  Whatever  doubt  there 
could  be  raised  on  the  two  first  statutes  there  can 
be  none  on  the  40th  of  Geo.  3.  It  is  "An  Act  for 
the  Protection  of  Bankers  wlioahaU  stop  Payment," 


emphatically  a  remedial  statute,  to  be  ODMnri 
liberally  and  not  narrowly.  That  this  rcsdiu  of 
the  atatute  is  oorreet  is  much  stra^tbeD^W 
the  fact  that  when  the  33rd  of  Geo.  2  was  pwtd 
there  was  no  bankrupt  code  in  Ireland,  tbe  &it  Inb 
bankrupt  act  being  the  1 1  &  12  Gea  3)  c.  8,  aoj 
therefore^  no  means  of  administering  tbeettdagf  ' 
bankers  for  the  benefit  of  thdr  creditots.  Itemut 
be  supposed  that  the  Lc^lature  coofiiKd  tlw  Bui. 
era'  Act,  which  is  in  itself  a  bankrapt  code,  to  ^ 
section  and  not  to  the  whole  body  of  bsakcn;  ^ 
it  is  very  ioaportaot  to  bear  in  mind  also  Iktf  betwceg 
the  passing  of  the  33rd  Gea  8  and  tfw^Ocb 
3,  not  only  a  bankrupt  act  was  pMn^  ^ 
Bank  of  Ireland  was  incorporated,  tke  \^ 
Hon  of  wfaidi  was  designed  to  pre  to  H  i  pne. 
tical  monopoly  in  the  issue  of  notes.  TWcfore, 
by  this  intermediate  l^^lation,  the  prapm;  of 
bankers  could  be  administered  for  the  bendbt  gf 
their  creditors,  and  banks  of  msos  were  mtridtj; 
and  yet  it  is  contended  that  the  40th  Geo.  3 
can  only  apply  to  bankers  of  ma%  a  dan  vhai 
extinction  was  rapidly^  taking  place.  It  ii  : 
possible  to  hold  so  absurd  a  constmctioa  On  the  i 
second  branch  that  Mr.  Guinness  vss  t  banker,  it  ' 
is  only  necessary  to  refer  to  the  evideooe  pres  ^ 
men  of  all  ranks,  daasea  and  professions;  baniam, 
attorneys,  tradflunen,  men  in  pnUk  (Aeaa,  ner. 
chants,  bankers,  stockbnAers,  bank-Anetoia.  He 
did  everything  that  any  private  banker  ever  did  u 
a  banker,  no  Und  agent  ever  kept  boob  at  bekrpt 
them,  issued  letters  of  <»«dit,  paid  duty  to  tlw  Go- 
vernment, had  his  name  pot  in  almanaliaaI)ddin^ 
tories,  and  did  everything  in  his  power  tob(Miun. 
self  out  as  a  banker.  The  transaetiou  is  sndroce 
cannot  be  considered  as  incidental  to  tbeboaiea  of 
a  land  agent ;  incidental  means  either  aaeeMrttj 
connected  with,  or  casual,  fortuitous,  aoodntil;  dtt 
evidence  is  entirely  the  other  wsy:  first,  that  tht 
banking  buainess  was  separate  }rom  the  land  agtscf, 
next,  was  constant,  systematic,  and  exteoMn,  TW 
quantum  of  trading  is  of  no  conseqaence  in  a  cue 
of  bankruptcy;  K«tfAan  r.i'<ilawa,(l  T.R.)ij 
MrUGmeralWynSmm,{\  M. D. ft De Gei. 
Why  should  there  be  greater  strtetnen  ben?  The 
army  agent's  case,  ao  nradi  rdied  m  in 
V.  ff«nry,  is  in  fact  a  deeidoa  hi  oar  Arogri  tht 
opinion  c^the  Chanedlor  in  direetin^  Ibehneii 
to  what  may  constitute  a  bankw  u  desHj  mi. 
In  Riehardnn  v.  Bradshaw,  (1  Atk.  138,) 
books  were  not  kept  as  bankers  book^  thejts; 
found  the  first  part  of  the  issue,"that  bevaiatnte 
within  the  meaning  of  the  bankrapt  lam,"  and  it 
was  unnecessary  to  find  the  diqnnetrve  tbt  be  vmi 
banker.  In  Hankey  v.  /onm,  (Cowp.  747,)  in  illv 
sion  to  RiiMrdKmv.  BradJtam^  Lord  HaniieU oh- 
serves, "  I  was  coonsel  in  that  case ;  1  do  dm  nna- 
berthwe  was  any  motion  for  a  new  trial  bats  loy 
material  dreamstaDce  thera  was,  that  Wihosktfil 
other  people's  moo^,"  in  other  words,  tbai  he  vm 
a  banker.  The  fiKtt  in  thia  ease  are  u  diaiailir 
as  posnbleftom  thoae  in  Slt^jM  v.  Hmyi^ 
to  make  a  fnfettura  it  was  attempted  to  iflfM 
Labertouche  with  a  character  whidi  bssmehe 
never  assumed,  the  money  paid  oat  on  flbeiii  vai 
overmarked  as  the  proceeds  of  slock;  is  Usoie  hs 
acting  as  a  banker  would  have  sulgeelsd  bin  to  ■ 
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penfllt;  ;  H*  be  did  so  act  his  trade  was  furtive,  clan- 
destine, illegal ;  here  open,  avowed,  1^1 ;  there  the 
attempt  was  made  to  dtmptM  a  creditor  of  a  hona/id« 
security,  here  to  upset  an  arrangement  in  which  the 
great  bod;  of  the  creditors  have  acquiesced,  and  de- 
prive a  geoUeman,  who  has  divested  himself  of  every 
shilling  he  possessed  on  earth,  of  that  protection  to 
vhieb  the  laws  of  hfs  country  have  entitled  him. 

Mr.  BtMtyy  (Mr.  J.  J).  PUggertdd^  Q.C., 
was  with  him  bnt  did  not  address  the  Master 
ibroo^  Doavffldable  absence.) — Thete  acts  only 
tpplv  to  banks  of  issoe,  it  is  clear  the  first  act 
cow  otth  have  been  Intended  for  banks  of  ime 
sad,  in  mo^  none  other  existed  in  this  eouatry. 
It  ii  a  ooriooa  fact*  mentioned  by  Baron  Feone- 
faiber  dtting  the  «;gnment  in  St4^hrd  v.  Hmrjfy 
that  at  the  ODM  of  the  Union  there  was  no  bank 
in  Dublin  except  banks  of  issue.  The  business  of 
thii  eoonlry  was  carried  on  through  the  medinm  of 
baaker's  promissory  notes  and  accountable  receipts, 
which  were,  ia  fact,  notes  and  very  difihrent  from 
ibe  sceountable  receipts  of  the  present  day.  In 
consequence  of  the  failure  of  Mr.  Malone's  Bank, 
ihe  L^islature  repealed  the  8  Geo.  I,  and  passed 
the  33  Geo.  2,  which  was  more  comprehensive  and 
cinfully  prepared,  and  by  its  preamble  recites 

tbst  the  trade  and  maBu£aetnres  of  this  kingdom : 
are,  u  a  great  measure^  carried  on  and  supported 
by  the  ineano  of  promissory  notea  and  aeoonntable 
reeupts  giveu  by  bankers,  and  the  credit  of  saeh 
btiA,ets  and  the  currency  tlwr  notes  will  be 
promoted  by  giving  a  more  effeetoal  aeeurity  to  the 
creditors  of  such  bankers  than  they  have  at  pre- 
sent that  i«  the  key  to  the  intention  of  the  L^;is- 
Istur^  to  provide  security  to  headers  of  bank  notea. 
Haoy  of  Uie  provirious  are  highly  favourable  to 
ereditWB,  especially  at  a  time  when  there  was  no 
baolcnipt  cod^  and  others  to  which  we  object  are 
not  >o;  for  example- the  banker  may  select  liisown 
Domioees  to  be  trustees,  and  the  conformity  of  the 
banker  and  the  certificate  is  an  effectual  protection 
agaimt  Uw  world.  KGnds  are  so  differently  con- 
■titotcd  that  the  Ifitb  section  relied  on  by  the  other 
od^  appears  to  me  oondorive  to  ^w  that  banks 
of  issiie  only  are  intended  ;  for  the  tripartite  division 
alluded  to,  is  mtfged  at  the  end  of  the  aeetion 
and  but  two  penalties  are  imposed,  the  one  fbr  ina- ' 
ing  notes,  the  otha  for  discounting  bills.  All  the 
bnaness  of  a  banker  is  included  in  one  penalty,  that 
vbich  might  be  exercised  without  being  a  tmnker 
in  the  other.  The  5th  and  13th  sections  apply 
solely  to  banker's  notes.  Assuming,  secondly,  that 
the  acts  comprise  all  classes  of  bankers ;  to  come 
witltia  ttieir  meaoiDg  the  primary  occupation  must 
be  that  of  a  banker,  occasionally  doing  some  acts 
like  a  banker  which  are  ancillary  to  and  referrible 
to  other  business,  will  not  bring  the  petitioner 
within  their  scope.  His  primary  business  un- 
questionably was  that  of  a  Land  Agent.  The  fact 
of  a  few  penons  drgwing  diequee  apon  lum  and  deal- 
ing with  faimas  ■  benlter  will  not  bring  him  within  the 
meaning  of  these  acts,  and  the  decirion  In  Staffbrd 
V.  Htnry  is  to  that  eflbet  If  the  petitiooer  were 
a  banker  it  is  incredible  to  believe  that  the  secre- 
tary to  the  Bank  of  Ireland  would  not  have 
known  it.  Then  the  partnership  deed  and  the  dis- 


solution in  the  Qa»*U9  are  deririve  upon  the  view 
which  the  petitioner  took  of  bis  own  hnsiness,  there 
is  no  allusion  whatever  in  them  to  that  of  a  banker. 

Mr.  (yNaUt  for  Patrick  E.  Keilly,  an  opposing 
creditor — relied  on  the  same  points,  that  the  pri* 
mary  business  was  that  of  a  Land  Agent ;  that  the 
collection  of  bills  and  other  nets  alleged  as  acts  of 
banking  were  merely  incidental  to  the  agency  busi- 
ness, and  that  there  were  various  entries  in  the 
boolcs  which  showed  that  the  benking  and  land 
agen<7  aoeonnU  were  intermixed. 

Jfr.  Hidtajf  in  reply. — As  to  there  b^g  no 
bank  in  DoUin  fo  1900,  exeept  a  bank  of  iaauak 
that  may  have  been  tlie  eeae^  tbon^  it  is  extraraely 
nnlikdy,  end  in  the  conteaDiporeneoiis  abnanadks 
there  are  certainly  the  oemcs  of  many  country 
basJkers  who  never  issued  a  aolet  the  banking  licen- 
ces authorized  the  petitioner  to  issue  notes,  he  paid 
for  the  privil^e,  bot  there  was  no  use  in  issuing 
them  if  the  public  would  not  take  them.  Whatever 
may  have  been  the  exact  state  of  the  business  of 
bankers  in  1800  it  is  certain  that  there  have  since 
been  bankers  of  deposit,  that  the  laws  regulating 
them  have  ondeigone  fluent  diaoges,  that  as  they 
now  stand  it  is  impossible  for  a  private  bankw  to 
issue  notes,  and  amid  these  various  alterations  these 
acts  for  the  protection  of  bankers  hsve  remained 
unrepealed }  the  construction  put  on  them  by  the 
otimr  side  would  make  them  pmetieally  a  dead  let- 
ter. Hie  aeoouBts  were  kept  perfectiy  separate, 
where  a  banking  and  land-agency  account  were 
opened  with  the  same  peraoB,  there  may  appear  to 
be  mtries  which  belcmg  rather  to  the  one  class  than 
the  other,  but  even  these  are  of  rare  occurrence, 
and  the  evidence  of  tlw  cashier  and  accountant 
shews  that  they  were  certainly  intended  to  be  kept 
sqmrately. 

Mastxb  Litton.— I  have  heard  thhi  case  very 
ably  argued  by  counsel  on  both  sides,  and  I  have 
arrived  at  the  conclusion  that  Mr.  Guinness,  the 
petitioner  in  this  matter,  was  a  banko*  within  the 
meaning  of  the  Acts  of  Parliament  which  have  been 
reforred  to  in  the  Chancellor's  order,  and  that  it 
was  not  necessary  that  he  sheald  have  k^  e  bank 
of  isene  to  bring  Un  vitldn  tiie  Miope  of  thdr  pn>- 
viaiow.  This  lutqnesdwi  was  Botaqiadieiitediipon 
in  the  leading  case  decided  in  the  Court  of  Exebe- 
qner,  which  has  been  so  much  referred  to  in  the 
argument  of  this  case,  the  case  of  Staffhrd  v.  Htmy. 
In  the  case  of  SU^jbrd  v.  ffmry,  wnich  is  almost 
the  only  dedrion  we  have  upon  the  subject,  Mr. 
Labertouche  was  oonndered  not  to  have  bem  a 
banker,  chiefly  upon  the  ground  that  the  banking 
business  transacted  by  him  was  but  incidental  to  his 
principal  or  primary  trade  of  a  stock-broker.  Mr. 
Labertouche  did  not  hold  himself  out  to  the  public 
as  a  banker,  baring  traded  as  a  mordmnt  it  would 
have  been  illegal  for  him  to  have  done  so,  and  this 
naturally  indnoBd  both  hiooself  and  Us  devks  to  give 
to  hia  truaartioni  the  obaraeter  of  die  trade  of 
stock- broking  end  not  of  benking.  It  does  not  ap- 
pear that  dtber  be  or  his  creditors  ever  considered 
him  as  anything  nore  than  a  stoekphrokMr,  or  diat 
he  ever  held  himself  cot  aa  a  banker.  But  Mr. 
Guinness  did  hold  himsdf  oot  to  the  world  as  a 
baidter,  and  prodained  himsdf  to  be  such,  and 


Digitized  by 


362 


THE  UtISH  JURIST. 


aUhongli  Iw  did  some  acU  which,  takeD  separatelj' 
maj  liBve  appettf«d  ineoasiateot  with  hii  character 
as  a  bankw,  jret,  on  the  whole  of  the  caw»  there  can 
be  no  doubt,  nnletti  we  discard  the  whole  body  of 
evidence  which  has  beeo  laid  before  me*  that  he  did 
carry  on  the  trade  and  business  of  a  baoLer.   I  en- 
tered upon  tlie  G<»uideration  of  this  case  with  ao 
impression  the  other  wa;,  from  my  never  luving 
heard  in  the  course    any  proceeding  before  meor 
oUwrwise  that  Mr.  Guinness  had  been  a  bankeri 
and  from  my  hayii^  had  judidal  knowledge  that  he 
liad  kxig^  curied  on  the  business  (rf  a  land- agent.  It 
appears  also  that  his  countbg^  house  externally  had 
not  the  same  appearance  which  the  loading  private 
banks  in  the  city  of  Dublin  present.   But  it  appears 
in  evidence  that  the  house  was  open  for  business 
during  the  usual  banking  hours,  and  that  a  person 
was  always  in  attendance  to  pay  cheques  and  receive 
lodgments  of  money,  end  that  at  three  o'clock,  when 
the  other  departments  of  the  house  had  closed,  the 
banking  department  remained  open  for  payment 
of  bill^  according  to  recognised  banking  usage> 
With  this  evidence  before  me  the  question  arises, 
whether  a  man,  to  bring  himself  within  the  pcovl* 
uona  of  these  aeta  of  ParfiameiU,  la  bonnd  to  pre- 
sent himsdf  to  the  public  with  all  the  array  which 
distinguisbea  the  traiasactions  and  the  place  of  buai- 
ness  of  a  great  and  eminent  banker.    Iq  my  t^nion 
this  is  not  necessary.   The  difficulty  in  this  case  has 
arisen  from  the  fact  that  Mr.  Guinness  was  most 
extensively  engaged  as  a  land-agent,  and  that  the 
business  of  lana>agen(^  was  his  principal  occupa- 
tion.  But  I  find  that  his  books  contain  series  of 
accounts  solely  conversant  about  banking  transac- 
tions; that  he  not  only  received  money  oa  lodgment 
and  repaid  it  on  (deques,  but  tliat  he  trausaeted 
foreign  bills  of  exchange  {  that  he  discounted  billa  i 
that  the  forms  and  documents  made  use  <rf'  in  his 
busincsa  are  proved  to  have  been  such  as  are  in  ge- 
neral use  amongst  bankers!  that  he  was  registered 
as  a  baokeri  pwd  money  to  the  Crown)  was  de- 
scribed as  a  tumker  in  almost  all  the  almanadts  and 
direotories(tboiighnotioall),  and  in  some  not  onlyin 
the  portion  set  apart  for  nierohants  and  traders,  hot 
also  in  that  in  which  are  enumerated  the  private 
banks.   A  vast  number  of  witnesses,  some  of  them 
merchants,  have  dcfrased  to  his  being  a  banker,  and 
it  appears  that  many  of  them  kept  banking  ac- 
counts with  him,  and  no  accounts  with  him  as  land 
agent.    I  was  peculiarly  struck  with  the  great 
wfight  of  the  evidence  oo  this  pert  of  the  case,  friHB 
the^act  that  some  of  the  witnesses  examined  by  the 
opposing  creditor,  swore  that  they  bdteved.  him  to 
be  a  banker,  and  othen  i|bo  depoaed  that  they  did 
not  know  him  to  be  socdi,  on  cross-axanunation, 
whan  ths  forms  and  dooumaBts  to  which  I  have  ad- 
verted wen  pot  into  their  handa,  stated  that  if  these 
doDumeqts  represented  iona,^  transactioas^whicb 
there  can  be  no  doubt  they  did)  they  would  oos- 
sidertbe  petitionera  banker.  With  UuagEeatmam 
of  evidenoe»  I.  cannot  oome  to  any  otlier  conclusion 
than  that  the  petitioner  traded  as  a  baniter,  and 
bold  himself  out  to  the  public  as  sudi.   tor  the 
purpoea  of  shewing  that  this  case  does  not  come 
within  the  adtbwtty  of  the  Exchequer  deciuoo,  I 
will  read  a  few  paasagas  from  the  jodgmanta  of  the 


learned  Barons  by  whom  that  ease  wa  dtoM 
The  Chief  Baton  says—"  It  appeved  ia  it^m^ 
that  Labertoof^e  was  a  atock-fanksr  wd  Dotm 
public,  and  that  be  collected  and  oaaMaayTi^ 
ocHiDted  bills— the  collectim  tst  bilk,  of  eoBit 
must  have  been  part  of  his  fao^DeM  ot  s  nodn' 
TheeoUection  of  billsby  Mr.  Gni&DM  eonQ 
no  part  of  Uaboainemalandpegitt.  BnutPa. 

ne&tber  saya— "  If  a»  perm  assaan  eptnlj,  10. 
toiionalv,  and  avowedly  the  oharaoter  of  ■  bi^ 
I  should  be  very  reluctant  to  hoU  that  W  va  m 
within  the  meaning  oi  that  acU..«^  Is  thipmm 
case  the  bankrupt,  Ldtiertondb^  «m  m  gtf* , 
stodc-broker  and  notary  publie,  hot  alnueitn,. 
sive  merchant,  in  which  latter  capsotjWvgqU 
have  been  liable  to  heavy  penalties  if 

a  banker  In  this  case  Labaioocbe  loaidf  p«. 

lively  swears  he  never  was  a  banksr,  wUk  oe  Ut 
other  side  it  is  only  shewn  that  be  oocMoniUy 
acted  like  a  banker,  and  not  that  he  ever  hdd  kudf 
out  totbe  public  as  begone."  Itappean,iisdoik, 
in  evidence^  that  many  pwsons  did  not  knov  tha 
Mr.  GiilnBaBS  was  a  baidiar,  but  this  ni  bmh- 
tributable  to  any  act  or  to  any  oniaioBof  hi^toi 
he  took  all  reasonaUe  means  to  make  ImcbiiKia 
of  banker  public ;  and  the  evidence  is  sbimdHt  to 
shew  that  the  portion  of  Uie  pnbfie  who  dc^  viU 
him  knew  him  as  a  banker.  In  my  opinioo  i  ef- 
ficient number  of  persons  knew  his  tnide  to  be  tiut 
of  banker,  to  represent  "  the  public^  in  tbe  eje  <>( 
the  law.  On  the  whole  of  this  branch  of  the  m 
I  am  of  opinion  that  no  jury  could,  upon  therotthi 
find  otherwise  than  that  the  petitimer  wui  bukv. 
Having  thus  ^ven  my  judgment  npoo  tbs  prioei- 
pal  question,  it  now  becomes  necesssry  for  m  u 
exprem  my  opinion  upon  tfa^  wbidi  Ae  Cowtof 
Exchequer  was  not  c^ed  upon  to  dadd^nod;, 
whether  bankera  not  keeping  banks  of  inoeaime 
within  the  aoope  of  these  aots  of  PariisMM.  Ipn 
this  part  of  tbeeaae  I  «n  of  opiuoa  thsttkejds 
ao,  and  that  the  law  in  this  twpeot  abo ii  faiftnnr 
of  the  petitiotter.  The  8  Geo.  I.  mdoabledlj  ip- 
plied  only  to  banks  of  issoe;  hot  this  set  vmk- 
pealed,  and  there  is  a  aeries  of  sabsequeat  1^ 
tioo,  and  in  it  no  distinction  is  made  betveco  bub 
of  issue  and  banks  of  deposit.  The  variooi  uU  d 
a  banker,  enumerated  in  33  Geo.  2,  do  not  ud  on- 
not  be  considered  to  apply  excluttvelj  to  badu  of 
issue.  The  characteristics  of  a  banker't  bouM 
are  not  so  much  the  issue  of  notes,  ai  tfaedlKnut 
ing  and  collection  of  IkIU,  reodving  depouu,  paj- 
iog  cheques,  issuii^  letters  of  credit,  sod  tbenrH 
ouB  other  branches  of  business  ita  vhidi  tMokm 
engage.  Can  we  suppose  the  Logislstun  to  kn 
been  so  thoughtlam  as  to  have  meant  onlf  bubrf 
issue,  and  yet  to  have  used  the  vordi  "all  uxl 
every  banker  and  banker^**  without  s  ni^  v«d 
to  qualify  or  modify  these  expressiooi,  vhm  I  be 
lieve  to  have  been  deliberatdy  intnidooei,  ■» 
much  as  the  Le^riature  cannot  be  sappoed  lo 
have  forgotten  the  8  Geo.  I.  NoUting  could  hm 
been  more  easy  than  to  have  iotrodueed  iben- 
pressioos  «  banks  of  issu*^"  if  lbs  iateolion  hid 
been  that  these  aoU  should  have  bad  soGoutedio 
operation  }  but  the  policy  of  the  LfigiiUtiire » 
obvuHuly  to  indnde  both  dmm  of  bsnkii  aors 
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tber«  (MM  wwd  to  tlraw  why  the  one  shooM  baw 
bean  indoded  and  the  other  excluded.  I  am  of 
opinion  that  disooualing  biUi,  payii^  ohequas,  asd 
isaouig  letter*  of  credit,  are  aota  folly  as  indkativts 
of  th»  baakjag  character  as  iMiUDg  note*.  The 
lait  atatata  on  the  aobject  was  a  remedial  act,  aad 
oqght  to  ba  oopstrued  liberally,  and  I  am  of  epi- 
aiOD  UuA  the  I^eglAlature  intoided  that  it*  provi- 
ttona  aboold  esieod  to  all  bankm,  aa  weU  to  tboee 
whoee  baaka  were  not  of  iwue,  aa  to  those  whoae 
baaka  were  of  itaoe.  Upon  the  whole  easot  and 
upMt  t^e  groonda  I  ha* •  etated,  I  am  <tf  opinion 
that  the  petitiODer  wai  a  banker  within  the  mean- 
ing of  tbape  aeU  of  Parliament,  and  I  rule  acoord- 
in^y. 

— # — 

QUEEN'S  BENCH^Eastek  Teuc 

LiessBS  PcAcucK  V.  O'Grady. — May  2,  5. 

Ejectment — SUmp  on  Ua*» — Grant  of  treet— Re- 
lation ^  landlord  and  tenant  wtihin  the  meamng' 
•f  the-^'fctmmt  ttmtyt9M^EJict  of  ihe  Uttor  of 
the  plaint^ ceating  to  have  a  revereion  at  to  a 
part  of  the  premitet* 

Premitet  toere  demited fur  three  Ueety  rmmoaiUefyr 
eveVf  at  a  yearia  rent  and  a  fine.  Jn  a  ewto- 
quent  part  of  the  teate,  the  tm6er  treat  groming 
WK0W  the  premitet  were  conveyed  to  the  lettee. 
7%«  afamp  itpon  the  leeee  mat  admitted  to  be  jh^ 
fidentfor  the  rent  and  fine.  Held,  that  the  grant 
of  the  trees,  which  had  been  already  demised^  did 
NoCdboNfw  the  character  ^the  ieatefto  at  thereby 
to  reader  it  a  oonveyanee,  and,  eontequeniiy,  that 
mo  enUitiomai  ttaeqr  wat  re^wred. 

At  the  time  ofhrioffing  the  efectmenty  the  title  of  the 
Stteorefylepla^itij^to  a  portiea  of  tlie  premises, 
totig^toieet)ieted,watfbrthetaa»elieetaewere 
eontainedintke  defendant^t  leaee.  He\d,diatae 
to  eo  nmeh-ef  thereat  at  ittaed  out  of  &at  por- 
tion of  the  premitetf  the  plaini^  ceated  to  have  a  ' 
rewertion,  and  that  a  verdict  wrmcA  patted  for  tke 
entire  tf  the  premitet,  and  for  the  wImIo  ^the 
rent,  eonidnot  he  mumn^ned. 

Ejectment  for  non-peymeot  of  rent — At  the  trial 
before  Richards,  at  the  lart  Spring  Assizes  for 
the  county  of  Limeriok,  the  lessor  of  the  plaintiff 
gave  in  evidence  the  lease  under  which  the  defend- 
ant derived.  The  lease  bore  date  the  28th  June, 
1832,  and  was  made  for  the  lives  of  Thomas  J.  Pea. 
cock,  the  lessor,  the  lessee,  aod  George  Peacock. 
It  contained  a  covenant  for  perpetual  renewal,  and 
conveyed  to  the  lessee  the  timber  trees  upon  the 
premises.  The  yearly  rent  was  £361,  and  £2,000 
was  paid  as  a  fine.  The  lease  was  impressed  with 
a  stamp  of  £12  lOs.  Counsel  for  the  defendant 
objected  to  the  reception  of  this  deed  in  evidence, 
as  being  insuffi<aently  stamped,  and  contended  that 
it  should  have  contained  a  further  stamp  to  cover 
the  conveyance  of  the  trees.  The  learned  Baron, 
however,  admitted  the  evidence,  and  aaved  the 
point  for  the  defendant  The  defendant  then  gave 
in  evidence  the  lease  under  which  the  lessor  of  the 
plaintiff  derived.  This  lease  was  dated  the  20th 
December,  1798,  snd  was  made  fur  the  lives  of 
Thomaa  J.  Peacock,  the  lessor,  William  Peacock 


lad  Qeoige  PeMooL  £vidmee  vaa  then  given  to 
•hew  tJbal  WUIiam  Peaceol^  Me  of  the  ceetni  ow 
tke,  died  after  the  exeontioa  of  the  lease  of 
but  before  falft  brother,  Tfaoaua  J.  Peaoocfc^  the 
lessor ;  and  the  defendant  then  submitted  that  the 
present  lessor  of  the  plaintiff  had  no  reversion.  In* 
osmueh  as  the  surviving  lives  in  the  leases  of  1798 
and  1882  were  the  same,  and  Insisted  that  the  (Uain- 
tiff  was  not  entitled  to  brmg  an  (gectment  for  non- 
payment of  rent  on  the  lease  c^  1 832.  It  further 
appeared  fttm  the  evidence  ^at  the  lands  coni- 
prised  in  the  lease  of  1798  formed  bat  a  part  of 
the  premises  eomprised  in  the  lease  of  1833.  The 
leanwd  Bai^  directed  a  verdict  for  the  plaintiff, 
wiUi  liberty  to  the  defendant  to  move  the  court 
above  to '  have  the  verdict .  for  the  plaintiff  tamed 
into  a  verdiet  for  the  defendant  A  rule  niei  hav- 
ing been  obtained  to  set  aside  tiie  verdfot  for  the 
plaintiff,  and  to  enter  me  for  the  defendant,  or  for 
a  non-a^  w  that  a  new  trial  be  had*  groanded  on 
olgectiona  takm  at  the  trial  on  the  |»rt  of  the  de- 
fendant and  the  points  saved. 

Mr.  Latouche  (with  him  Afr.  Ann,  Q.  C.)  now 
shewed  cause.  The  stamp  impressed  upon  the 
lease  is  snfficient  the  leading  disractnr  of  the  in- 
stroment  is,  that  it  ia  a  lease,  and  it  if  conceded 
tiiat  aa  a  lease,  it  is  property  stamped  for  the  fine 
and  rait  Upon  OTquiry  at  the  stamp  office  the 
stamp  was  eonsidered  safficteot  In  the  next  places 
we  submit  that  the  leaser  of  tlie  plaintiff  had  a  auf- 
fident  revouon  to  maintain  this  fjectment  Lettee 
Jacfceon  v.  Jackton,  (Hayes  &  J.  442) ;  Lettee  De- 
laotmr  v.  JTCbrtW,  (ibid.  474);  Jioe  Sf  HiUt  v. 
Jforrir,  (S  Jnr.  8S6 ;  referred  to  In  Fnr.  h.  &  Ten. 
Il96)t  the  note  to  the  case  of  Rughet  v.  Homlim, 
(1  Fox.&Snka4.) 

Mr.  Moleeworth  and  Mr.  J,  D.  Fitsgeraldt  Q.C 
oontra. — The  stamp  is  only  adequate  for  a  leaser 
and  the  conveyance  of  the  timlm  comes  under  the 
head  of  a  conveyauoe  not  otherwise  charged.  The 
'  stamp  for  £12  lOs.  is  exhausted  by  the  rent  and 
&ie.  [i'sm'n,  y.~lf  the  £3,000  was  given  for 
the  trees,  yen  do  not  want  a  further  stamp.]  If 
£1,600  waa  given  for  the  land,  and  £600  for  the 
trees,  there  should  be  an  Ofj  valorem  stamp.  LettM 
Mmphy  v.  Obnno%,  (6  Ir.  L.  Rep.  116);  Corder 
JJrakefbrd,  (8  Taunt  382) ;  Lettee  JBoothe  v. 
M*GetMn»  (4  Ir.  L.  B«p.  188;  Lant  v.  Peace,  (8 
Ad.ftEU.S48.)  [Arrin, Here  ia  a  lease  of 
traea  for  Mves  renewable  for  ever,  and  then  it  haa 
a  elaaia  enabling  him  to  cut  down  trees.]  j&««fss 
White  V.  WhUe,  (7  Ii^  L.  Rep.  &0X  nay  be  rdied 
on  at  the  other  ride,  bat  that  was  a  case  under  the 
recent  stetnte,  (5  &  6  Vic  c.  82.)  The  lease  is 
perfect  with  all  the  appropriate  oovenanta^  and 
tlien  eoiaes  another  oonveyanee,  a  conv^anoe  of 
the  trees.  [Blaekbvme,  (X  J* — The  timber  is  part 
of  the  soil  and  freehold.]  With  respect  to  the 
second  point  if  a  lun  makes  a  lease  for  a  longer 
term  than  he  has  himself,  it  is  a  convejrance ;  the 
relation  of  landlord  and  tenant  can  only  subsist 
where  there  is  a  reversion.  Pluck  v.  Dig^et,  (6 
BUgh's  P.  C.  31) ;  Lettee  Fawcett  v.  HaU,  (Al.  & 
Nap.  248)  ;  Lettee  Porter  v.  Prem^  (9Xr.  L.  Rep. 
614.)  A  landlord  in  the  ^ectment  statutes  means 
a  landlord  having  a  revmion.    The  lease  having 


Digitized  by 


364 


THE  IRISH  JURIST. 


a  oovemat  fbr  rawwBl  makes  ho  dlffbrenoe,  and  aa 
to  the  revenkm,  being  in  a  part  of  the  preniiaee,  in 
RD  geotmmt  for  non-paymeat  of  rent,  the  entire 
of  the  premises  must  be  evicted.  Leaiee  Swift  r. 
AUantoTiy  (Batty,  836,  note);  Lessee  Jackton  v. 
Jodbfon,  (2  Law  Rea  N.S.  36.)  is  distinguishable 
from  the  present  case ;  per  Cratnpton,  in  Zmm* 
Xfdap  T.  LwMordt  (5  Ir.  L.  Rep.  29a)  The  con- 
didon  for  re-entry  cannot  be  apportioned.  Lestst 
Warrington,  v.  ffodggns,  (Batty,  315);  L«$ttt 
P»nta  v.  jKw^  dted  io  (2  Fur.  L.  ft  Tea.  1 129.) 
The  landlord  miiit  have  his  relation  not  to  a  por- 
tion, but  to  the  entire  of  the  premises.  JSivke$  v. 
J7oiD^  (1  Fox  &  Sm.  7,)  is  not  in  point,  ^r  that 
was  an  acUon  of  covenant  and  the  question  turned 
upon  a  point  of  pleading.  The  extinguishment  of 
part  OC  tiie  reversion  wo^d  defeat  the  legal  ration 
of  landliMrd  and  tenant. 

Mr,  Hmny  Q.Ct  in  reply. — With  respect  to  the 
■tamp,  the  consideration  must  be  expressed  in  the 
instruaient,  and  no  part  of  the  coonderation  in  this 
lease  is  applicable  to  the  sale  of  the  timber.  The 
fine  and  r«it  were  the  ooosideratioD  for  the  lease, 
and  it  is  properly  stamped  for  them.  There  ean 
be  no  <h2  vahrem  daty^  exoept  where  the  oonsidera- 
tion  is  expraued.  MutjAy  v.  Omnolfyt  (6  ht.  L. 
R^.  116^  does  not  apply  t  for  that  was  a  mort- 
gage, and  contained  oUier  matters  not  inetdent  to 
a  mortage.  It  is  merely  the  extennon  of  a  grant 
already  made.  Upon  the  second  question,  up  to 
the  time  of  the  decision  in  Pluck  v.  Diggm,  tlie 
general  opinion  was,  that  an  ejectment  would  lie 
under  circumstances  lilce  the  present  Lord  Ten- 
terden  puts  it  upon  the  ground  that  it  was  only  a 
rent-charge.  Le»st€  Pawcett  v.  Holly  (Al.  &  Nap. 
248),  is  decided  upon  the  authority  uf  Phtck  v. 
Digge$,  All  these  eases  are  materially  different 
from  the  present  one,  for  in  none  of  tliem  did  the 
relation  of  landlord  and  tenant  exist  in  any  other 
part  of  the  lauds  sought  to  be  evicted.  There  was 
no  rent  service.  SMondly,  there  was  no  otmtro- 
veray  bat  tiMt  the  party  had  granted  for  the  same 
lives  that  he  held  hiniad£  It  beoomea  an  import- 
ant  question  iriiMlwr  tbora  la  not  ia  this  case  an 
estoppel.  £«H««/:VHpetttv./IU^(ALftNap.264, 
note) ;  GOtaan  v.  Aors,  (1  Salk.  275.)  If  a  land- 
lord takes  upon  himself  to  grant  a  lease  for  a 
greater  interest  than  he  has  himself,  is  not  the  ten- 
ant estopped  ?  Where  there  is  a  covenant  for  per- 
petual renewal,  would  not  that  support  an  ejeet- 
inent  for  non-payment  of  rent  ?  The  rent  reserved 
was  a  rent  service.  Suppose  the  landlord,  had  dis- 
trained upon  any  part  of  the  lands  that  was  not 
held  under  the  demise  (tf  1798,  then  the  doctrine 
laid  down  in  Pluck  v.  Digg$$  would  not  apply.  It 
is  sidd  that  a  condition  of  rMntry  cannot  ippor- 

tioned  ;  that  is  a  mistake.  v.  i 

(4  Leon.  37, 28.)  There  la  no  anthority  to  abow 
that  tlier«  ahoatd  be  a  reversira  to  eotar  at  com- 
mon law  for  eooditkm  braken.  (Com.  Dig.,  titlB 


Cwdition.)  I  do  not  see  wby,  at  ooimnm  law,  the 
lessOT  might  not  have  entered  for  eonditiao  broken 
into 'the  lands  demised  by  the  lease  of  1798;  be 
had  different  revvsions,  and  the  rent  was  <ioe  ee^ 
rent  issuing  out  of  every  part  of  the  prevm*. 
The  rent  was  iasding  out  of  both  hi  potaC  of  rea- 
der, though  only  issuing  in  part  as  reaped  the 
remedy.  It  is  mrt  abowa  that  the  landlord  hsi 
ceased  to  have  an  interat,  but  oslf  a  weijiuu. 
It  is  an  entire  rant,  a  lent-srirvioa  aa  to  Iba  part  ia 
whidi  the  landlord  hw  a  revaraioB,  aadaicat. 
ohaige  ai  to  the  part  in  wbMi  be  baa  not  a  imcr^ 
siott.  LeuM  PuretU  v.  Swb^  (reftmsd  to  mi 
For.  L.  it  Ten.  1129)  is  not  in  ponil^  farthere^  by 
reaaon  of  the  settlraaent,  the  reverai<»  was  dMAed 
by  act  of  the  parties,  wd  the  rent  wooM  bave  to 
be  divided,  whereas  here  no  other  person  ebwt 
the  rent ;  we  ere  entitled  to  the  whole.  I  have  s 
right  to  re-enter  for  conation  broken  kAo  a  part, 
and  therefore  avoid  the  entire  instrument,  although 
as  to  a  part,  I  have  ceased  to  have  a  reverMOo.  If 
all  the  lives  were  gone,  we  would  have  a  iwenioa 
as  tenant  from  year  to  year.  (2  For.  L.  ft  Tts. 
iM2L) 

Cmr.vmlLadB. 
May  BuCKBDns,  C  J.,  now  dalWcrod  the 
jndgnient  of  the  coort.  In  thia  caae  twooiyections 
have  been  relied  on  by  ooonad  for  tbo  defoDdsM. 
The  first  applies  to  the  insuffichwey  of  tbe  ataaip 
impressed  upon  the  leaser  and  we  avo  of  optaiaB, 
UfF  the  reasons  we  have  suggested  i»  tbo  coone 
of  the  argument,  that  that  objaetkM  ia  not  wdl 
founded.  The  trees  had  beea  already  deaaaed. 
and  the  subsequent  conveyance  of  tfaesa  cesM  not 
change  the  character  of  the  IcMe^  ao  aala  tender  it 
a  conveyance  within  the  meaomg  of  tbe  statute. 
My  brother  Crampton  |m>perly  likened  ii  to  tbe 
oaae  of  a  demiae  of  a  U^,  with  liberty  to  cot  tnrT. 
We  think,  however,  the  second  o^je^xm  nasi  be 
allowed.  The  lesww  of  the  plaintiff  bam  declared 
for  an  the  premises  comprised  in  the  Icaae  of  1832, 
and  for  tbe  wbole  of  the  rent.  Nov  to  a  por- 
tion of  tbase  premisac,  ho  oeased  to  have  a  ram- 
sioo  on  the  death  of  WilBaaa  Pcaoocfc,  one  of  the 
C0sttd  ow  vie*,  on  and  from  which  event  the  title 
of  the  lessor  of  the  plaintiff  and  losaae  wen  for  the 
same  Uvea,  and  from  that  period  tbe  ration  of 
landlord  and  tenant  was  at  an  end.  An  entire  mrt 
was  reserved,  and  so  far  as  that  rent  iasBed  froiB 
that  part  of  the  lands  which  was  held  ondtf  tbe 
lease  of  1798,  no  reversion  existed.  The  verdkt, 
therefore,  whi<^  passsd  f<n-  tbe  entire  of  U»  pre- 
mises, and  for  tba  whole  of  the  rent,  vpoo  the  aa- 
thorities  of  Pktde  t.  Diggt  and  ParUrw.  AvnrA, 
cannot  be  maintained. 

Puh  absolute  to  *et  atidt  the  verditl  Jmr  the 
jUaintiffi  and  io  enter  one  fir  tke  d^nd- 
anU   No  ooete  of  the  wto^on. 
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ITNT.  AocouBfa.  Reference  to  Tske  before  Hear- 
□g.   S*e  Pbactio. 

e  defenduit.  a.  brotber  of  the  plaiotiff^,  haring  for 
birteen  yetra  nuuntuaed  them,  uid  neeirtA  the 
cnti  of  their  frediold,  which  were  Tsry  small,  under 
lie  special  drcumaUuiCM  of  the  case,  the  plaintiA 
rere  refused,  mu  eccount  of  the  reati  during  the 
ime  thej  were  so  iwiintaiaed.  Dooner  v.  Dooner, 
09. 

ere  a  receiver  doei  not  account  within  the  time 
mited  by  the  ReDeral  orden,  although  the  court 
My  graot  poundttge,  the  coiti  of  accounting  will  not 
e  allowed.  Betaoiut  v.  Waller,  150,  Lawum  t. 
Irifim,  225. 

)WLEDGEMKNT  IN   WRITING  NOT 
ilGNED— Sie  Limitations 
IISTRATION—Sbb  AiiBTa. 
&VIT,  on  raotioo  fort  receWer  oo  answer;  affidavit! 
ermittad  to  be  uaed.    JH^tU  r.  O'Flaherts. 
r.    Agent  ordered  to  lodge  in  court  money  ad- 
litted  to  be  due  in  answer.  BlaAe  v.  Coniiu,  330. 
SR.    Upon  motion  for  a  recMver  on  answer,  affi- 
a*it  permitted  to  be  used.    Ste  Bbcbitbr. 
'T— Sm  Bankrupt. 

'S.    The  time  from  which  to  calculate  the  misap- 
licstion  of  personal  assets  is  when  the  specialty 
lebts  have  beea  paid,  not  the  testator's  death.  El- 
vd  V.  Cooper,  and  otker$,  27,  Eq.  Ez. 
NMBNT,  COVENANT  AGAINST— S«  Co- 

rBNAMT. 

'Cke§e  im  AOum^Sm  CaotB  in  Action. 
CHHENT.  for  ioterferuig  with  nots  when  a  re- 
MTer  has  been  appointed.    See  Rkcbitib. 

r  non-payment  of  rent.    See  RECKirSB. 

aNEY  APPOINTED  RECEIVER.    5m  Rb- 

MEY-OBNERAL-S^  Pabtibs. 
t  nit  instituted  against  a  cbarity  ot  tbe  crown 
Attorney.  General  ought  to  be  fully  apprised  of 
Aeproceedugs.  Potle  v.  TumUy,  57. 
tomej-General  baring  been  made  a  notice  party  in 
wpect  of  a  recogoisance  by  a  receiver,  as  if  within  the 
>«b  and  jSrd  General  Ortflra,  where  he  should  have 
oe«ii  an  aniweriag  party,  counsol  for  the  Altomey- 
General  appearing  at  the  hearing,  and  coumtUng 
to  be  bound,  tbe  court  made  a  decree.  Ab6oU  v. 
AUoit,  156. 

ER.  A.,  being  a  stockbroLer  and  notary  public, 
Kceited  money  on  deposit,  and  paid  it  out  on 
ched»  like  a  banker,  and  in  some  other  respocU 
uted  aa  a  banker,  be  did  not  bold  himself  out  to 
»a  public  M  MKh.  nor  did  it  appear  be  wai  gene. 
laUy  befieved  to  be  one.  and  ip  his  books  the  aU^ed 
banking  acccunU  were  mised  with  others,  as  a 
rtockbroker  and  trader.  Held,  that  he  was  not  n 
banker  within  33  G.  2.  c.  14,  requiring  the  enrol- 
'•ng  and  registry  of  Unker's  deeds.  Siaffwd  v. 
mvjf,  133. 

usie.  doefc  that  Act  apply  to  bankers  not  issuios 
notes  lb.  * 
cred  tor  who  appears  in  court  to  oppose  the  confir- 
mation of  a  banker's  certificate,  under  33  G.  2.  c. 
li.  and  40  O.  3,  c  88.  will  be  reatraioed  by  injunc- 
tion from  proceeding  at  law  for  recovery  of  his  debt, 
pendiDg  the  proceedings  for  the  allowance  of  the 
certificate.  Ouinneet  v.  Btznmon,  357. 
psrty  trading  openly  aa  a  banker,  found  to  be  a 
Mnker  within  the  meaning  of  the  S3  G.  2.  c.  14. 
»>d  40  G.  8,  c.  22.  notwithstanding  tUt  he  carried 
«  another  more  ostensible  buMoesa  than  that  of 
*Mf.  i>.,  (Masters  Office.)  359. 
1Z?!*  W  G.  3,  c  22.  ex- 

tend to  aO  buiken,  as  weU  thoM  whose  banks  are 
."*1«'««B.  and  those  whidi  are  so.  16. 
1j  *  bankrupt  Is  privileged  from  arrest, 
"Oder  section  136  of  the  6  W.  4,  c.  14,  only  when 
«<ually  coming  to  surrender,  and  therefore  where 
itKUikrupt  returned  from  Liverpool  oo  the  2ath, 
<n>  matted  on  the  23rd,  the  couit  refused  to  dia- 


BANKRUPT,  (eonfiNwdO 

chaigahim.  lure  CkriHapker  Wall,  1. 
Ad  unregistered  mortgige  has  priority  over  the  sub- 
sequent  certificate  of  appointment  of  aaaigaees  duly 
enrdled.  Leech  v.  Law,  41. 
Where  mortgaged  premises  were  insufficient  to  pay 
the  debt,  on  the  assignees  submitting  they  were  or- 
dered to  convey  the  equity  of  redemption  to  tbe 
mortgagee,  in  conuderation  of  obtaining  a  release 
from  the  debt.    Ex  parte  DicAsoM.  250. 

BEQUEST— See  Wat 

CARETAKER,  refusal  to  give  posseeiion  by.    Sea  In- 

lUMCTION. 

CAVEAT.    A  caveat  was  entered,  and  allowed  to  expire; 
the  plaintiff  enrolled  tbe  decree  without  giving  notice 
to  the  defendant.    HeU,  not  irr^ular.    zUfy  w. 
Bnaame,  258. 
A  caveat  ^oold  be  renewed  a^r  28  days.  lb. 

CHARGING  ORDER.  Where  a  charging  order  has  been 
obtained  by  a  judgment  creditor  upon  funds  reported 
to  a  creditor  in  a  cause,  the  oturt,  where  there  is  no 
oontroversy  as  to  the  right  to  the  fund  charged,  will 
direct  it  to  be  paid  to  the  petitioner  wjtbout  a  bill 
b«ttg  filed.  FuUoH  v.  Jhrron,  66. 
Semble,  when  there  is  a  condict  of  right  the  fund  will 
not  be  transferred  on  motion.  lb. 

COSTS,  of.    See  Coaxs. 

CHARITY,  in  a  suit  against.  Attoroey-Qeneral  should  be 
fully  apprised  oi  ±e  proceedin|^  Potte  v.  TVns/qr, 
47. 

CHOSE  IN  ACTION.  A  legatee  assigned  his  legacy 
without  giving  notice  to  the  executor,  or  tbe  peraoo 
on  whoM  lands  the  asseta  of  the  testator  were  a 
charge;  tbe  executor  died,  tbe  Iwatee  obtained 
adn^nistration  de  bmue  turn,  wasted  the  assets,  and 
became  insolvent.  Held,  that  notice  to  the  debtor 
was  not  necessary  to  complete  the  assignment,  that 
the  assignees  could  not  be  taken  to  have  purchased 
from  an  executor,  tbe  assignment  being  as  between 
the  parties  complete  before  administration  granted 
to  the  legatee,  that  it  having  been  found  that  tbe 
fitnds  wasted  were  received  as  aaseu,  it  could  not  be 
considered  payment.    MaUtqi  v.  Frenek,  35U. 

CODICIL— &*  Will. 

CONDITION,  in  restraint  of  Uarri^^e— See  Habbiaci. 

CONDITIONAL  ORDER  for  Raceivei.    See  Mort- 

OAGE. 

CONSENT,  defendant  appomted  Receiver  on.  See  Bb. 
CEivsa. 

Marriage  with — See  Will. 
CONVEYANCE.  Tbe  court  has  no  jurisdiction,  under 
the  28  G.  3,  c  35,  to  order  tbe  master  to  execute 
a  conveyance  to  a  purchaser  where  the  heir  of  the 
conuxor  is  a  minor  resident  out  of  the  jurisdiction. 
M-  Grehan  v.  RatJuM,  2. 

The  28  Geo.  8.  o.  33.  which  provides  that  in  some 
oases  the  court  may  order  the  execution  of  con- 
veyances by  tbe  master  dues  not  apply  to  the  case  of 
a  married  womau,  resident  out  of  the  jurisdiction. 
NugeiU  V.  Piers,  211. 
COSTS.  GENERALLY.  The  court  will  not  allow  a 
claim  for  costs  to  be  interfered  with  by  any  set  off 
not  actually  arising  in  tbe  cause,  although  the  set 
off  arises  in  another  suit  conoeming  the  aame  mat- 
ter,   iletl^  V.  SAts/.  31.  Eq.  Ex. 

In  a  possessory  suit  for  an  injunction,  the  rule,  that  costa 
of  suit  are  not  given,  does  not  apply  to  the  costs  of 
the  motion  shewing  cause,  and  if  the  cause  is  insuffi- 
cient, the  defendant  becomes  liable  to  tiie  costs  of 
the  motion.    Coppinger  v.  Cora^ie,  87. 

Semble,  costs  in  Equity  are  not^n  tbe  nature  of  dama- 
gea  but  oi  debt.  ArtMitkopo/  J)ablm  v.  Lord 
TVimUetOHt  49. 

Costa  were  |1veo  against  a  trustee,  who,  having  a  bene- 
fit under  9  deed*  oonpelled  a  pluntiff  to  e^ablish  a 
will  by  which  it  was  revoked.   Lvine  v.  Mogert,  74. 

In  taxing  costs  allowances  were  claimed,  which  the 
taxing  master  lefused  to  make,  tbe  question  not 
being  raised  by  the  requisition.    Order  made  refer- 
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COSTS  GENERALLY,  {conlinueiLJ 

ing  it  to  taxing  muter  to  make  tueh  tUoiraoce  tf 
toy.  WeUh€  r,  Skeeky,  78. 

Colts  of  receivers  account  not  passed  io  linn  disal- 
lowed.   Bemmet  t.  Waller,  150. 

A  Court  of  Equitjr  will  direct  a  taiation,  although  all 
the  cotti  be  for  conTe;fancing,  Limerick  and  W. 
Railwas/v.  O'Ferrall,  193. 

An  overpaid  creditor  puisne  to  the  plaintiff  bu  no 
right  to  hb  costs,  though  he  waa  not  paid  off  at  the 
time  of  putting  in  his  answer.  JMSmcycA  r.  Omd, 
810. 

Administrator  bj  his  ansner  put  forward  accounts 
which  were  completely  blufied ;  he  wu  charged  with 
the  costs  of  the  suit.    Orr  t.  UUUken,  S17. 

A  bill  filed  on  behalf  of  a  lunatic  in  pursuance  of 
the  maiter'a  report,  to  dear  mrnmj  doubt  ^from  the 
lunatic^  titW,  whidi  widiout  suit  could  not  have 
been  done,  and  the  lunatic  haTing  succeeded,  teld 
that  onder  the  drcumilancei  ibe  pnneipal  defcndants^ 
trustees  of  a  charity,  were  entitled  to  the  costs  out 
of  the  lunatic's  estate.    In  r*  TWnZejr,  V&7. 

A  decree  of  the  Court  of  Chancery  in  Ireland  directed 
that  the  plaintifi  who  resided  in  England  should 
pay  to  a  defendant  her  coats  of  suit.  This  defen- 
dant, previous  to  exemplifying  the  decree,  issued  a 
Bubpana  out  of  the  Irish  Court  of  Chancery,  and 
caiMed  it  to  be  personally  served  on  the  plwntifb. 
Held  that  thu  proceeding  was  unnecessary,  and  the 
costs  of  this  peraonal  aernce  were  not  flowed.  Stu- 
mer V.  Nethitt,  S9&. 

Semble,  the  41  Geo.  S,  c.  90,  s.  6,  which  provides 
for  the  exemplification  of  Irish  decrees  In  the  Court  of 
Chanrery  in  England,  applies  to  decrees  or  orders 
which  direct  payment  of  costs  generally,  as  well 
as  those  in  which  a  particular  sum  is  named.  Ibid. 

Ute  court  will  order  a  solicitor  to  attend  and  lax  his 
costs,  and  if  the  toiing  muter  has  been  unable  to 

Eroneed  on  account  of  bis  nan  attandance,  he  will 
ive  to  pay  the  coats  of  the  fflotioD.  Arw£r%,S29. 
A  morlagea^  aolicitw  obtained  the  carriage  of  a  sale  in 
a  lunacy  matter,  end  wrote  a  letter  to  the  committee's 
solicitor  promising  to  do  bis  best  tu  save  expense  to 
Ihelunatict  the  sale  took  place  within  a  very  short 
time  after  the  title  had  been  investigated  for  the 
mortgagee  by  the  same  solicitor.  Held  that  the  so- 
licitor was  not  entitled  to  charge  part  of  the  costs  of 
piqnring  the  abstract,  or  for  any  matters  he  ap- 
peared to  have  previously  performed  when  investigat- 
ing title  for  the  mortgagee.  Lt  r*  Sett,  a  lunatic, 
949. 

Semble,  that  eren  if  ntcb  letter  had  not  bean  written, 
be  would  not  have  been  entitled  to  saoba  chai^  a  se- 
cond time.  md. 

A  notice  p«rty  having  entered  a  special  appearance 
under  the  19th  general  order,  held  entitled  to  her 
oosu  under  the  special  circumstances  of  the  case. 
CaUagkm  1.  CaUagkan.  SfiO. 

CDirfrsAiii«M  ta—Su  Dkui.  8m  Hailw4T  Com- 
rANT. 

Q/*  ixniper— Bill  filed  in  January.  1849,  Srd  of  June. 
Plaintiff  obtained  a  conditional  ordw  for  liberty  to 
sue  Infirmd  pmperie.  On  the  88th  of  June  the 
defendant  answered;  on  the  Srd  of  November  the 
conditional  order  was  made  absolute ;  on  the  13th  of 
January,  1843,  the  bill  was  amended,  and  no  further 
aieps  were  taken  by  the  plaintiff.  On  the  lOth  of 
January,  1845,  the  dcfendout  answered  the  amended 
bMU  and  on  the  S4th  of  Juoe  obtained  an  order  dis- 
nda^  plafaitiff's  bill  irith  coits  generally.  In  1649 
the  ptaintiff  was  arrested  under  an  attachment  for 
Ibese  costs.  The  ordw  of  June,  184ft,  waa  set  aside, 
udlhe  plaintiff  ordered  to  bedbehaiged.  Sfoitaleii 
V.  BarringtOH,  947. 

A  bill  by  a  pauper  ptaintiff  will  be  dismissed  without 
costs  so  &r  u  relatea  to  eosU  subsequent  to  the  order 
admitting  plaintiff  to  sue  as  a  pauper.  Ibid. 

Quare,  aa  to  the  cos*  incurred  in  the  inleml  between 
ahaolute  and  conditional  order.  Aid. 


COSTS  QKNERALLT.  (eoalimud.) 

Qumre,  as  to  tbe  coats  before  the  ordar  «tu»  ^ 
sue  in  formd  paitperi*.    Rid.  ^ 
'  Of  peliliotia — ^Neither  tbe  eoiu  of  ■  petitim  to  dam 
'  fond  in  court,  nor  of  a  crow  motim  to  ii^q^^ 
BO  charged  under  the  23rd  section  of  S  ni  (  ^T? 
105,  wUl  be  granted  in  a  case  where  tin  muniat 
doea  not  appear.— t.  Bramirifg, 
Of  a  petition  fir  a  reetiwr  if  e  Miee parte  m^. 

nit—See  Bsckivkk.  ^ 
Of  continuing  proeeedimgi  im  a  pttiltou  mta^^^ 
original  proceedmgi  in  a  recetw  "Mttrbw 
I  by  a  trustee,  and  an  assignaent  W  a- i, 


the 
been 


rendered  necessary,  the  court  will  MipTfihZr 
of  a  motion  to  continue.     Weir  v.  Orai^  ^ 
Of  the  appointment  nf  e  reeeiver-^Ste  Bumti, 
Of  a  petitiom      a  nefiei  jmo^  pn<%  s  i^a, 
Rkutir. 

Cf  on  ^ftdrntnt  Ighead  lanilord  wJbi  «  n^\^ 
btm  eppoiMei.    8oe  Racti^BK. 

Of  receiver  not  aeeomniing  mithin  timt  L  n. 
neral  order.    See  AccouMT,  RzcDTEl. 

Of  pwehater — Where  several  (dtjectiou  to  Ac  lidt 
have  been  taken  by  a  purchaser,  woe  of  nUth  n 
allowed,  and  others  oremiled,  on  motios  to  fi^rn 
the  purchaser,  and  that  be  be  paid  bit  oMi,  tmi 
of  the  objections  which  have  beea  WBrralMlailihi 
set  off  agwost  thoae  which  hare  been  alioacd,  ^ 
kettr.  Church,  259. 

OfrUmn*r<^  wfiritor — The  case  ofm  nBrmiiM 
L  J.,  C.  S99),  where  it  wu  held  Ikit  ^  i 
common  order  directing  the  referenoa  of  a  hRqw^ 
bill  for  taxation,  tbe  taxing  mailer  kai  jaraAdios 
to  decide  a  question  of  retainer,  will  not  be  ktionL 
Belae  v.  Abmis.  267. 

Ofttayed  shiIb— Where  there  are  several  loiu,  ni  t 
decree  having  been  obtained  in  009,  fmee<^|i  ii 
the  others  are  stayed.    The  ohuitift  in  tkemjtd 
suits  are  personally  liable  in  tne  first  iailuM  to  m 
the  costs  of  tbe  aereral  deCBOdanta,  idto  »  bn 
obliged  to  wait  till  tbe  funds  ere  ndisBdufa  ife 
decree.    O'Ke^e  v.  £fo£ne^  7&, 
Confirmed  on  appeal,  1 85. 
Where  a  creditor  s  suit  has  been  stayed  bj  hims  tfi 
prior  decree  having  been  obtained  in  iitaihrnii, 
and  the  phtintiff  ordered  to  pay  the  costi  10  ibtit^ 
cause,  he  will  be  entitled  to  be  repsiddmBslfa 
the  ume  priority  aa  his  owe  daoaidt  Tmimi, 
Hotmte,  lea. 
Semble,  except  those  of  prior  cBcaobmcii^  ■  is 
which  he  may  make  out  acasa  tocnlUkUgi  toh 
paid  in  the  ume  priority  u  the  ineuabnacen  Aea- 
■elves.  Itrid. 
When  a  creditwr^  suit,  instituted  in  the  Cwit  et 
Chancery,  bu  been  stayed  by  reason  of  ■  pri«d^ 
cree  to  account  in  the  Exchequer  io  ■  csiw  d  1 
similar  frame,  and  between  the  ume  psnia  ud  tit 
plaintiff  in  the  stayed  suit  had  paid  ihecoMtcftM 
of  tbe  defendaots,  the  court  wUl  not  oidsr  tbt  rtcew 
In  the  first  cause  to  pay  tbe  jdaintiff  in  tke  ilijH  ni 
the  amonot  of  the  coats  so  pud  to  the  Mi)BdNttf 
prior  ineumbranoeri.   Zevinge  v.  Jk  Jmtmm^ 
ii51  Eq.  Ex. 
In  such  a  cue  the  plaintiff  in  the  BtsjedanKiiptf- 
sonally  liable  to  ibe  costs  of  prior  bcumbruwi  if 
the  fund  proves  deficient,  and  puiiae  crc&onn 
onlv  entitled  to  their  costs  in  tbe  ume  priortif  a 
their  demands,  but  thb  court  will  re^nia  ibc  ikit- 
dant  from  proceeding  against  tbe  pUinlifi  ii  h 
stayed  suite  for  Aeir  coMs  theraia  antij  lb  M  ii 
realiied.  /Mtf. 
The  Conrto  of  Chancery  and  Exchequer  exenatttM- 
current  jurisdictioo,  and  ibe  rule  u  to  tbe  eifiRfr 
Dent  of  costs  under  suying  orderi  ii  ihi  ea^ 
whether  tbe  suits  are  losthuled  In  theaaesr  tt- 
rent  Courts  of  Equity.  Ibid. 
Id  stayed  suits,  plaintin  petsonally  li^le.  AntBn 
Bigae,  353  ;  and  see  toJUe  v.  /brie*,  352 

Seliefter^  fin  >to>— Though  a  soliciior  inAnf  tta- 
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COSTS  OBNEaALLT.  (amtuuud.) 

Mlf.  the  court  will  oM  direct  bin  to  dflUrar  up  to  bU 
former  client  documenti  od  which  he  clunu  s  lien, 
unloH  •  CSM  of  preaainK  neceuit;  or  dai^er  of  Ion 
be  mede  out.  Limerick  and  W.  Railtom  v.  O'Far- 
nil,  IDS. 

Where  a  solicitor  bu  a  genersl  lien  upon  papers  of  hit 
client,  which  are  required  for  the  purpoMi  of  ■  niit, 
dw  court  hat  the  power  of  forcing  him  to  bring  io 
Um  deedi,  and  ofprewninabii  ri^tiai  the;  esttted 
m  the  papen.  Lmngt  r.  Mmfawrougr.  385,  Eq.  Ex. 
Haemritg  fiir — A  mortgagee  reaident  out  of  the  juria- 
dieltoD,  pteieoted  s  petition  fbr  a  receiver,  and  a 
coodiuoul  order  wa»  obtained.   Upun  a  pet  tion  to 
fhow  caoae,  the  respondent  objected  to  the  petitioner 
being  beard  without  giving  iecuritj'  for  coats.  The 
petitioner  waa  allowed  to  proceed,  his  solicitor  per- 
SMalljr  undetlaking  to  pay  any  coata  which  the  court 
mi^t  direct.    PrtUtt  y,  Portarlington,  £69. 
COVENANT,  not  to  asaign.  waiter  of.    Set  Leass. 
CROWN.    Sta  ATTOaNEY-GBNBBAL. 
DECREE,  wrvice  of  deemed  good.    Set  Pbacticc 

A  decree  against  two  fur  paymeot  of  cosia  u  joint  and 
several,  and  the  regiateriag  of  such  decree  uiraer  3  and 
4  Vic.,  c.  105.  B.  87,  does  not  alter  iU  effect.  Arek. 
biekep  eflhtbUn  v.  TrimUeton^  49. 

Where  a  decree  declared  that  the  defendants  A  and  B 
■bould  pay  to  the  plaintiff  his  coats  of  the  cause 
when  taxed  and  ascertained.  Held  that  the  eflect 
was  not  oeceiaarily  to  cataUiab  cootributioB  io  moie- 
ties between  the  parties;  such  rontrlhution  will  de- 
pend on  the  cireumatancea  of  the  caae.  Ibid. 

Ad  eorolowut  will  not  be  (^>ened  for  a  party  who  delays 
theepplicatioo.    TiJfy  «.  Brawu,  'iU3. 

5ee  CATur. 
DEMURRER  for  moltibriouanecs,    See  Pleadimo. 

Demurrer  allowed  under  64  general  order ;  motion  to 
amend  refused,  the  ooita  of  the  demurrer  not  having 
been  paid,    ^ertoek  v.  Dwuy,  127. 
To  a  bill  by  ao  uncertificated  bankrupt.    .See  Plead- 
IWO. 

DEPARTURE,    See  Pliadino. 
DEVISE.  SwWiu. 

DOCUMENTS,  productioo  nf.  In  a  suit  to  set  aside  an 
asiigniBent  of  a  mortgage,  the  court  re&aed  to  order 
proottction  of  an  alleged  mesne  issignnient  to  the 
'  aisignor,  stated  to  have  been  made  I7  endorsement 
on  the  moitgage,  and  not  mentioned  in  the  bilL 
O'Xe^e  T.  LmijfaH,  SIO. 
At  to  production  ctf  title  deeds,  aee  Murpkg  t.  Bt^fk, 
218 

EJECTMENT.  Wherea  plainUffby  Us  wiUatatei  a  legal 
titleb  and  shows  the  ezisteoee  of  ouutamUog  terms, 
it  is  almost  a  matter  of  cour>e  for  the  court  to  remove 
temporary  bars,  for  the  purijose  of  enabling  him  to 
bring  an  ejectmMit.  JloAtrn  r.  WtUoH,  261. 
^ectment  where  a  recover  his  been  appointed.  See 
Rbciivek. 

ELECT,  rule  to.    See  Pfactick. 

EaSOR,  writ  oC  Where  a  9110  warranto  had  been  brought 
in  the  Queenli  Bench  to  try  the  right  to  an  ofiee  in 
the  Court  of  Chancery,  and  the  questions  having 
bam  decided  in  CsTOur  of  the  relator,  a  writ  of  error 
wat  Imiwht.  Held  that  the  reUtor  was  not  admis- 
sible to  the  office  pend  ng  the  writ  of  error.  Ex- 
P*rU  Keitg,  1. 
Writ  of  error  pending  petition  for  receiver.    See  Rb- 

CBITBB. 

BVIDENCE.  Evidence  of  a  defendant  who  might  have 
been  made  a  co-plaintiff  is  admissible  for  the  plaintiff 
under  the  0  and  7  Vic.»  c  6j.  Kelig  1.  SeMiton, 
17. 

A  defendant  claiming  under  a  deed  impeached  by  the 
bill  may  be  examined  in  support  of  the  deed  on  be- 
half of  co-durendanl».    /rwiA  V.  HogtT$,  17. 

The  tt7th  graerai  order,  allowing  documents  to  be 
proved  by  affidavit,  does  not  apply  when  the  exiilence 
uf  the  instrument  is  detued  bv  Um  defendant's  answer. 
BagMtti.  ifonc,  88. 


EVIDENCE,  (eaaimed) 

Where  a  bill  stated  twes  and  outstanding  terms,  and 
the  answer  admitted  a  belief  of  their  existence,  but 
ignorance  as  to  where  they  were,  or  by  or  to  whom 
granted,  held  to  he  sufficient  evidence  of  their  exis- 
tence to  enable  the  eenrt  to  grant  reUef.  Afaturta  v. 
WiUon,  SSI. 

A  defendant  agwnst  whom  a  hill  has  been  taken  pro 
eom.  may  be  examined  fbr  jdaintiC  £r^T.  Rx,H, 
Deaf  wittneai  permitted  to  read  depositions.  Sea 

WITIIBM. 

PEE  PARM  RENT.    A  bill  having  been  Bled  to  recover 
a  flae  Arm  rent  a  reeeirer  was  gnnted,  the  bill  eon. 
taining  a  statement  that  there  waa  a  Io«  of  title 
deeds,  and  confusion  of  boundariOB.    OgMg  v. 
CaamUa,  IM. 
FINES.    See  Rbvbwal  Pimbs. 
GENERAL  OKDWBLS—See  Fbacticb. 
GOOD  FAITH.  Bill  filed  ooDtrary  to.   See  JoanDic 
Tion. 

GUARDIAN  AD  LITEM.  When  a  defendant  has  been 
found  B  lunatic  by  eommiidon,  the  court  will  not,  on 
the  application  of  a  pbintiff,  appoint  a  guardian  ad 
Uten  to  file  an  answer  fbr  the  lunatic    Zhofy  v. 

Harding,  3SiO. 

INCUMBERED  ESTATES  ACT.  Suit  pending,  mean- 
ing of,  under  67th  section.    Er  parte  Hutton,  3k 
On  a  petition  for  a  sale  under,  truateea  representing 
unborn  tssue  in  tail,  should  have  notice.    Ex  porta 
Lord  BhiM«s.  3A. 
Form  of  order  uf  reference.    Ex  parte  Hattmi,  Iu7. 
Receiver,  under.    Ex  parte  Jokaeoa,  l^i. 
Primary  fund  for  payment  of  debts,  suppreMion  of  ma- 
terial facts.    £r  parte  Kennedtf,  1 47. 
Pee  to  counsel  allowed  on  petition,  /a  re  Daregt  913. 
INCUMBRANCE,  sale  subject  to.    See  Practicb. 
INJUNCTION  against  railway  company.    See  PsACTtCE. 
Where  a  person  put  into  possession  of  a  gatehouse  as 
careUker  after  several  years  refused  to  uive  posses- 
sion, in  order  to  raise  the  question  whether  such  a 
Un  would  lie,  a  conditional  order  for  an  injnnctioB 
waa  granted  against  him.    Maare  t.  Marth,  4i. 
Injunction  against  corooration  of  Dublin  to  restnun 
them  from  applying  Pipe  Water  Rate  in  payment  of 
interest  on  debentures  refused,  the  majority  of  the 
debenture  holders  not  being  before  the  court.  Jack* 
ton  V.  Corporation  of  Dabtin,  1 77. 
Upon  such  application  eourt  witt  take  into  considera- 
tion the  baluice  of  inconvenience,  and  although  the 
act  complained  of  is  improper,  if  the  granting  the 
injunction  ia  attended  with  injustice  or  inconvenience 
to  third  parties,  Iba  motion  vrill  be  refused,  /b. 
Sec  Banxbb.    Costs  of.    See  Com. 
INTEREST.  Interest  on  Renewal  Pines.  See  Renewal 
Fin  SB. 

JUDGMENTS.  Judgments  of  the  Exchequer  rank  in 
the  same  priority  with  those  of  other  courts  (Stained 
in  or  as  of  the  same  term,  the  Exchequer  judgment 
having  relation  to  the  first  day  of  term,  although  the 
day  of  the  plaintiff's  sppearance  named  iu  the  deda- 
ration  be  subsequent  to  it.  Smith  v.  Gtieheeter,  66. 
A.  having  obtained  a  judgment  in  respect  of  a  salv^ 
advance,  extended  a  receiver  appointed  by  B.  a  prior 
judgment  creditor.  Held,  that  on  petition,  the 
court  will  not  decide  the  question  of  priority,  B. 
insisiing  on  his  right  to  be  paid  in  the  priority  hit 
judgment.  (TOra^v.  Gtover,  168. 
SubpcBoa  to  Bear.    iSnr  Pbacticb.    See  Chaboiko 

UBDEB. 

'  JUDGMENT  CREDITOR.  Proceeding  ai  law  with 
notice  of  a  decree  to  account.  See  Pbacticb. 
H.  sold  horaes  at  prices  dMve  thmr  real  vidue  to  G.,  a 
young  man,  entitled  to  a  remainder  In  tail,  expectant 
on  his  fether's  life  estate,  G.  gave  security  for  tlm 
price  by  judgment,  on  a  bill  filed  by  a  person  claim- 
ing through  G.,  the  Judgments  weie  ordered  to  stand 
as  security  for  the  real  value  of  the  boises  only, 
although  it  appeared  that  the  tale  bad  not  been 
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merelj  colourablet  or  for  the  purposa  of  luting 
mone7>   Hunter  t.  Zord  Limtriekt  873> 
Sm  LlNlTATIom. 

JURISDICTION.  Where  a  bill  haa  been  filed  contrary 
to  good  faith.  Semble,  the  court  hai,  ftt  the  initaoce 
of  ft  defendtnt,  lummtr;  juriidiction  to  take  the  bill 
off  the  file.    Nugent  r.  Leyden,  139. 

LEASE.    Eccleiiaatic^  leaie,  interest  oq  Gnea.    Ste  Be- 

MBVAL. 

Leaiein  1819  ooutaiDino  a  covenant,  that  the  lessee, 
bh  heirs  and  assigns,  should  not  set,  selli  alienate,  or 
oUwmise  dispose  of  an;  part  of  said  deoaised  premi- 
sasi  without  the  cooseot  in  writing  of  the  lessor.  In 
case  of  breach  a  penal  rent  was  reserved ;  in  1824 
Ibe  lessee  assigned  with  consent  ^  in  1845  there  was 
another  tstignment  without  content.  Held,  that  the 
conrent  to  the  first  assignment  was  not  a  general 
waiver  of  the  covenant,  and  the  lessor  was  entitled 
to  the  penal  renL  Steward  v.  Hattard,  291. 
LEGACY,  asngnment  of.  Stt  Chosi  in  Actioh.  Sm 
Will. 

LIB  EL  BOND,  proeeedlngs  on.    8m  PKacncB. 
LIMITATION  OVER.    See  WitL. 

Executory.  See  Will. 
LIMITATIONS.  Statute  of. 

An  ackDOwledgmeDt  by  a  mortgager  in  writing  of  the 
payment  of  interest  on  the  mortgage,  and  not  signed 
by  bim.  Held,  insufficient,  within  the  40th  section  of 
the  8  &  4  W.  4,  0.  27,  to  take  the  case  out  of  the 
Statute.  Im  re  Communomere  of  Wide  Streeta, 
Cork,  9. 

Where  a  testator  devises  lands,  subject  to  the  pavmcDt 
of  Us  just  debts,  directly  to  the  devisee,  and  inthout 
Ibe  intervention  ot  tiustees.  Held,  that  there  is  no 
trust  created  so  as  to  save  a  debt  from  the  operation 
of  the  SUtute.    JDrntdae  v.  £lakt,  121. 

A  judgment  creditor  cannot  avail  hinuelf  of  the  pen- 
dency of  a  foreclosure  suit,  as  keeping  his  debt  alive, 
when  it  u  barred  by  the  Statute  of  Liniitations. 
BeimeU  v.  Bernard,  145. 

A  judgment  creditor  revived  against  the  heir,  but 
Dcrt  against  the  exeeutor  oi  the  coousor,  after 
an  allocalion  order  in  a  suit  to  administer  the 
conusor's  estata,  upon  motion  on  notice  to 
all  parties,  Ibe  judgment  creditor  obtained  leave 
to  come  in  and  prove.  The  fund  io  court  was 
produced  by  a  sale  of  the  testator's  personal  estate. 
Held,  that  the  master  was  precluded  from  going  into 
the  question,  whether  the  judgmeot  was  barred  as 
aguost  the  eiecutor,  and  the  proper  time  for  raising 
the  question  was  on  the  application  for  liberty  to 
prove.  Huichine  v.  O'SuUioaH,  St&. 
LUNATia   5e<  OtTAKDiAH. 

Coats  of  making  Title  to  a  Lunatic's  Estate.  Sm 
Com. 

MIANTSNANCB,  allowuicefor,  court  refused  to  applet 
a  roeeifer  over.    Gardiner  v.  Bkatinion,  260. 

HARBIAGE,  condition  in  restraint  of.  Bequest  of  an  an- 
nuity to  A.  V.  C  a  widow,  for  her  life,  provided  she 
did  not  marry  again.  Held,  that  the  annuity  deter- 
mined on  the  second  marriage  of  A,  V.  C  ,  and  the 
proviso  that  sbe  should  not  marry  again,  was  not  a 
condition  subsequent,  so  as  to  be  void  as  in  restraint 
of  nurriage.  In  rw  Corhn,  810. 
With  consent.    Sm  Will. 

MARRIED  WOMAN,  conveyance  by.   See  Comtit- 

ANCE. 

MINORS,  substitution  of  service  on.    See  Placiicb. 
MlSJOlNDEa.    See  Plbadino. 
MORTGAGE.    Upon  an  order  for  a  receiver,  under  tbe 

Mortgage  Act,  11  &  19  Geo.  3,  c.  lU,  it  is  theabso. 

lute,  and  not  the  conditional  order,  which  attaches 

rants.    Oi%  v,  Lucaa,  344. 
See  Bankrupt  Registry  Act. 
MULTIFAR10U8NKS8.    See  Pliadihg. 
NOTICE.    Every  notice  should  state  not  only  tbe  names 

of  the  solicitors,  but  also  the  persons  for  whom  they 

act.    Dvwr  v.  Roxane,  58. 
Notice  of  motion  for  a  particular  day  should  state  that 


NOTICE,  CcoMfsMfil,) 

tbe  motion  will  be  moved  at  tW  of 
Orave*  v.  Ornet,  IA&.  "  ^ 

NoUce  parties.    See  Paetrb,  Com 
PARTIES.    When  a  person  not  ■■  iiBet  er  Im^  kstrf 
a  weak  mind,  files  a  bill  to  recover  Ae«iwiff„ 
annuity,  by  his  son  and  next  friend,  irilkMs  cao. 
mission  of  lunacy  having  been  iHoed.  Attorsn  Gc. 
nersl  is  not  a  necessary  party.    Cerr  v.  OAmt,  2. 
At  the  bearing,  a  bill  was  diowed  to  ted  orer'tbr 
amendment  by  adding  parties.    Hw  ^neiirriJii 
the  necessary  parties  by  snppleaaeBtalUI,  ^ 
laioed  new  luatter  afleetiog  thepartiatothioniit^ 
suit.    Held  that  tbqr  wei*  neresssiy  paitia  jU. 
namara  v.  BUtket  317. 
Where  a  bill  was  filed  subsequent  to  Ifan^  |m, 
by  a  supplemental  bill  judgment  eredUn  «at  ^idt 
notice  parties,  a  deeree  was  made,  |ini|^(. 
berty  to  surcharge  and  fidsih  tbe  aeeooBbkUs  is 
the  original  cause,  and  in  denull  tkat  tkiy  AoddW 
bound  by  Ibe  prooeedhga,    W\\Hmn  i.  lUv 
831. 

PAUPER,  eosto  of.    Se*  Com 

PBRPBTUITT.  purchase  of.    See  Rbmbwal  hn. 

PLBADINO  (  Demurrer^  A  bill  agsioat  sa  eutslwu 
carry  into  eiecution  tbe  trusts  of  a  wfll,  ladfar  w. 
ment  of  annuity  Uiereby  granted,  iWsd  th«  ■ 
agreement  had  been  entered  into  by  tht  defa^M 
with  one  E.  R.,  by  which  be  was  to  tbcssaiiij. 
and  that  certain  premises  bad  been  smgaaj  to  nnit 
same;  thatafUr  tbe  death  of  E.  R.,  8.  H.  Lpn. 
cured  from  defendant  an  Basignmeal  of  «i4  pn. 
Miles.  Tbe  deftodaot  bgr  his  lannr  sislsd  tte  tW 
annuity  had  been  asrinaed  to  Un  by  the  phbtit 
The  bill  was  amendaa.  and  pi^Hlth«theM|B. 
'  ment  should  be  declarod  ftaudnkntaod  vsid.  Hdj 
on  demurrer  that  the  case  made  by  thetaEadMlUt 
was  no  misjoinder,  nor  was  there  any  dqartwi  {ton 
the  case  made  by  the  originsl  UU.  '^ntiw  i. 
Cox,  17. 

Bill  by  A.,  B.,  andC.  to  foreclose  a  nwrtgipiiaiBtt 
X.,  teuEDt  for  life,  ud  Y.  tenant  ia  tail  is  naudR. 
T.  files  a  bill  against  A.,  a  and  Cdbo^gasD. 
BoUcilor  fbr  the  piaintiA  intbefint  omt.  j/nj^ 
that  tbe  bill  may  be  taken  aa  a  crass  UH  igmi  A., 
B.,  and  C.,  and  that  tbe  mortgage  ud  otiMt 
executed  to  give  eflbct  to  same  mi^  bs  dstfaitd 
fraudulent  and  void,  and  that  A,  R,  sad  C  nigkl 
be  directed  to  account  as  mortgagees  ta  pwiiaiis. 
and  that  an  account  might  be  takea  oflbBiuaifat 
on  foot  of  a  judgment  obtained  by  D.,  Mlneqaal  lo 
the  mortgage,  and  that  cwtain  bilh  of  csitivbk 
formed  put  of  the  iub  seeimd  by  Iks  jii4pn> 
might  be  taxed.   Denorrer  bj  A.,  &,  tad  u  kr 
multiflwiousness.    Another  demorrer  ^  D.  Bak 
demurrers  allowed.    Cr^fU  v.  AQmoL,  US. 
KU  by  an  uncertificated  bankrupt  to  laiie  tkBsmn  of 
an  annuity,  making  the  aaaigoee  a  defcodiBt,  mi 
charging  that  the  arrears  due  anunDted  to  SM; 
that  of  tbe  creditors  who  proved  uader  dw  eoam»> 
sion,  all  bad  signed  a  composition  dsad  Mn<a«,M 
whom  jCISU  waa  due,  and  also  cbargiagiiicdfcttt 
lusion  between  tbe  asignee  and  tbe  dekkr.  Dt- 
murrw  by  the  aaaigoM  aUowvd,  wUbMt  eoM.  Wft 
r.  Wtden,  13a 
Pbd— Bill  sUted  that,  in  1838,  J.  W.msdBsail!  liai 
in  1645  be  made  another  will,  by  iriucbthetm 
one  was  revoked;  that  in  1846  tbe  sseoadril  ■* 
destroyed  hj  the  direction  of  J.  W.,  ladialW 
J.  W.  died  intesUte.  and  pUnti^  ss  beir  i  bi. 
entered  into  possession  of  ^  his  rari  otm  ^ 
prayed  that  tbe  evidence  of  the  witasMstttkri 
of  I845t  and  of  the  persoo  nhe  ieta^Mt, 
might  be  perpetnated.    Plea,  tkat  then  wen  MsH 
in  possession  of  some  of  Ibe  rssleiWeskoUicl 
paid  rent  to  or  acknowtodgedphintiCMdtlK*''" 
in  dispute  could  be  imtnedialaly  trisd  ty  idiH  « 
b«  agaiut same.   Pkaallowed.  U»ki9V.I^ 
Mag,  VI 8. 
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PLEADINO.  (MMfimiei/.) 
Oremiled  on  wpeal,  j289. 

Where  a  bill  cUrgea  thit  a  defbodaDt  b  coDDected 
with  the  preparatioa  aod  exccotioa  of  certain  fraudu- 
lent leaaes,  and  mbIu  a  ditcovery  of  tbe  mattera  al- 
leged to  be  fraoduleDt,  tbe  defendant  caonot,  bj  a 
pka  of  profoaional  confidence,  protect  hima^  from 
diaooverr.   Xtify  r.  Jacktim,  233. 

Plea  to  bill  at  revivor.    Sge  RinWAU 

Semble.  a  aapplemeaial  bill  cannot  pnj  to  modify  the 
original  decree.    JUaemamsra  r.  BlaJu,  317. 

Aa  to  judgment  creditora  made  notioe  partial  bj  inp- 
plemental  biU.    Wmam$r.  YTaftar,  931. 

Bill  filed  to  raiae  a  fee  &nn  rent.  A  receiver  granted, 
tbe  bill  contunioB  a  itatement  tbgt  there  was  a  loaa 
of  title  deedi,  and  coofiiaion  of  boundariea,  OgUht/ 
T.  Oa^U,  106. 

A  bill  to  raiae  a  judgment  waa  taken  pre  eon.  A  mo- 
tioo  fbr  a  receiver  waa  granted,  although  tbe  bill  did 
not  pray  for  a  receiver.  iUdkarvfaox  v.  ^wtem,  W. 
POLICY  6V  ASSURANCE.  MortgagM  is  not  bound 
to  account  fcr  the  anna  paid  to  him  on  fimt  of  a  po- 
liqr  ofiMunmeecfisflted  in  Irdand  on  tbe  lilh  ofUs 
diMer»  when  the  preaauma  have  bean  paid  ontitf  hia 
owB  monev,  and  tbera  ia  no  contract  between  mort- 
ffl^PMjtnd^mortgyir  on  tbe  aidgect.    Aff  t. 

POOa-AATB.  A  judgment  waa  obtained  by  the  guar- 
diana  of  a  peoclaw  onion  fbr  rate  due  hj  tbe  detai- 
dnnc  as  immediate  leaaor  after  the  proeeetUiui  at 
I  •  reeeiver  ««a  appointed  over  the  deftedant's 
■BtBrest  in  the  londa,  out  iriuch  ibe  rate  beeame 
due,  upon  appliealion  bj  tbe  guardians  that  the  re- 
ceiver might  pay  Oiu  rate.  Held  that  the  judgment 
againat  tbe  immediate  lessor  did  not  prevent  the 
guscdiana  from  prooeedii^  againat  the  occupier, 
noder  the  6  and  7  Vic,  cap.  93,  s.  3.  and  tbat  tbe 
Rcairer  waa  bound  to  pay  tbe  amonnt.  Mmtmo- 
TtMf  V.  Prait,  31&, 
POWER  OP  REVOCATION.  5m  Rstogatioh. 
PRACTJCB.  Sm  Catut.  GonTiVAKB,  Racnrxn, 
Com.  Bjkthbiit.  Notkl 
■^mendWa/— After  demurrer  allowed  aa  to  one  de- 
fendant by  tbe  operation  of  tbe  64lh  general 
order,  the  plaintiO*  having  paid  Uw  eosta  to  that 
defendant,  amended  tbe  bill,  and  iaiued  a  subpana 
agunat  ibe  defendant,  who  appeared.  Held  that  the 
ptaintiff  could  not  take  the  bill  pre  earn.  agauMt  him. 
BanubrooAe  v.  Ware,  1 17. 

A  denmmr  allowed  under  64tfa  general  order ;  liberty 
to  amend  reAiaed*  tbe  cosu  not  having  been  pud. 
SUtkckt.DuH^  187. 

Socood  amandment  after  demomr  allowed.  Lord 
Cork  V.  BlmMtrluMtt,  164. 

Where  the  plaintiff  at  the  bearing  has  obtained  leave  to 
amend,  he  cannot  again  aat  itowa  tbe  caoaa  without 
diachamng  the  order,  oi  amending  the  Inll.  Balur 
V.  M-DtrmaU,  163. 

Ad  order  to  amend  without  prejudioe  to  an  order  pro 
«ea.  wiU  not  be  granted  when  the  amendment  might 
pnswliee  the  plaintiC  /6id. 

Whore  a  demurrer,  not  having  been  set  down  for  ar- 
gument, was  alkHrad  under  tbe  Mtb  generd  order, 
ihn  eonrt  will  not  permit  th«  record  to  bo  amended 
by  rein  trod  udng  upon  it  tbe  defendaott  againat  whom 
ton  bill  waa  diamiaaed,  a  new  defence  having  ariaen 
MDCe  the  filing  of  the  original  bill.  Shtrlock  v. 
IHaMtif,  165. 

Bef^ieatkm  amended.    Rot^amd  t.  APDoiai§a.  I9i. 

Notice  at  motion  to  dianuH  served  on  the  i4tb  of 
ApriL  Un  the  same  day  notice  at  anwodmeol  was 
Bwved,  but  dm  bill  wM  not  amended  till  the  16ih. 
Held  that  tbe  amendment  «M  no  answer  to  tbe  mo- 
tion to  diauias.    5smrv.  ifMbSAS. 

Striktog  oat  a  plaintiff  ia  not  sudi  an  amendment  aa 
nw  be  made  by  tbe  OoMty  Kneper  ot  tbe  Bolla 
nnder  the  48tb  genetal  order.  Koaot  v.  lUmJiirfy, 
384. 

Afkor  imue  joined  ud  witnesses  eiamined  by  the  de- 


PRACTICB.  C«D«ttBiierf.) 

fandani.  tbe  plaintiff  will  not  ba  pormitlad  to  amend 
tbe  ImII  by  introdoeiag  naw  matter,  which  will  alter 
the  firame  of  the  suit,  and  to  which  an  newer  ia  r^ 
quired.  O'Keefi  v.  Lamgan,  S3& 
CotUtmoM^  proctadmg$  wvUr  thtriff'%  aet — Where  a 
notice  purtuaot  to  the  firat  order  under  the  Ifiltb  ge- 
neral order  haa  been  aerved,  and  before  tbe  second 
order  has  been  made,  the  court  cannot  continue  pro- 
eeediags,  under  Ihn  fi  and  0  Wm.  4,  e.  SA.  Lamlar 
v.  £eiilry.85l. 

Uw  court  haa  authority  to  permit  tbe  aaaignee  of  a 
judgment  to  omlinue  tbe  prooeedings  in  his  own 
name,  but  where  tbe  original  ptooeedii^  have  been 
taken  by  a  trustee,  and  an  aaugoment  £m  thua  been 
rendered  neoecmty,  the  court  will  net  give  tbe  coata 
of  the  motioo  to  continue.  TF«r  v.  Oratajy,  283. 
■DtpowiMM — Whera  by  mialake  of  tbe  eamioer  a 
wituem  waa  not  eiamioed  to  two  interrogatoriea,  a 
ra-examination  was  allowed  after  pnUieolion  had 
passed,  mid  the  oonse  was  sat  down  far  bearing. 
V.  ffBrim,  Sa 

A  defendant  againat  whom  a  billhaa  been  taken  pro  oon. 
may  be  esatoioed  fbr  tbe  pbuatA   XMig  r.  Mr,  31. 

Proof  of  doeumanta  by  affidavit.    S*€  BvutMB. 

Deaf  wknem  peimittedto  rend  deposhinHS.  SmWit. 

MHO. 

The  court  will  not  make  an  order  to  aupprem  depoai- 
tiona  on  tbe  ground  that  aoma  of  the  interrt^atoriea 
were  leadiiq;,  unlem  it  iasbown  what  part  of  tbe  de- 
position is  an  answer  to  the  leadiiy  iuMrrMatory,  and 
then  only  ao  macb  will  be  auMrsssod.  JSrhBood  v. 
X6>yd.82A. 

That  a  deposition  n  notevideneeis  an  ol^eetion  for  tbe 
bearing,  and  is  not  to  be  taken  by  motion  totuppnm 
depositions.  i6uf. 

Tbe  couit  ia  not  bound  to  Mippraic  depodtiooa  in  all 
caaea  of  irr^ularity,  and  where  by  accident  tbe  d» 
fendant'a  aoboitor  gave  but  two  daya^  notice  of  ex- 
amining a  witneaa*  inatead  of  four,  aa  laaaired  by  the 
87th  general  otdor,  the  conrt  pennittnd  the  depoai> 
tioo  to  stand,  with  liberty  to  the  pUntiff  to  eroas.«x- 
amine  tbe  witneao.  ChUr^  v.  Lotukiuau,  883. 
SUet,  nUt  to— If  a  plaintiff  |Hroeeeda  at  law  and  in 
Equity,  a  defendant  cannot,  inunediateiy  after  a  tbort 
or  evaaive  anawer,  enter  a  aide>4>ar  rule  to  elect. 
Such  a  rule  is  entered  at  the  peril  erf  the  defendant, 
and  if  upon  exception  tbe  anawM*  ia  found  not  to  be 
full,  the  rale  will  not  be  tfbetnal.  Rtmd  v.  Viibli* 
Md  IXX.  Co.t  IS. 
Gmurot  ardtn  .<Tka  ganeml  wdera  are  binding  on 
tbe  court,  but  m^  bo  reUernd  ogeinBt  in  casm  of 
fraud  or  innvit^  aoddent.  JTmmAw  t.  SeMert 
137. 

Undor  the  93rd  general  order  the  term  vocMioo  is  re^ 
fnable  to  the  period  when  tbe  court  b  not  sitting. 
Aii^aon  V.  Muhmg,  J64i. 

A  B.  devised  property  to  his  wife  for  life,  and  aftor 
charging  with  legaciea,  and  amen|pt  others  to  T.  V., 
be  dire^ed  tbe  reaiduoi  after  hia  wifeladeoeese,  to  be 
divided  among  the  legoteea  in  tbeaome  proportimas 
tbe  legacies.  The  testator  also  anthoriaed  Ua  wife 
to  wpmnt  truataea  to  ennry  the  will  into  execution. 
By  bar  win  tbe  widow  appdnied  trustees  fbr  tfat 
pttrpoae.  After  her  death  a  suit  vraa  instituted  to 
carry  the  will  of  A.  B.  into  execution,  and  a  decree 
for  a  sale  pronounced.  Held  that  tbe  tmateea  did 
not  anffieiently  represent  T.  V,  to  Ining  the  case 
within  the  S4th  general  order,  and  in  Us  idMence  a 
good  title  could  not  be  made  to  a  pnnliiser.  Bm^ 

tKgmetiaui—YIYmtm  a  railwaj  compniy,  bnvfa^  ifned 
to  purchase  lands^  enlesnd  and  cnrrled  <m  Aeir 
works  without  tbe  leave  of  the  Mndor,  or  having 
paid  or  lodged  tbe  money  in  bank,  the  court  granted 
an  injunction  until  the  aaoiiegr  waa  paid.  Antknon 
V.  Aawrgrond  Wamupmnt  ^ihgag  Co.,  II,  £q.  En. 

Coata  of  injunction  in  poaaemory  suitB.    &e  CosTi. 

Answer  filed  on  the  31st  nf  Uarah  i  oweptiotts  taken 
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PRACTICE,  (comtimud.) 

M>  An  16lh  of  Apnit  whicb  w«ra  tbudofwd ;  «  mo- 
tion to  cootiDue  u  ii^iuietioii  ww  too  hta,  not 
beiiia  witbin  tho  time  ditectsd  hj  the  68Dd  nils. 
Jordn  r.  Grtf,  315. 
Itffmetiim,  jtroeeaiHmgt  bif  erediier  afUr  4»er*t^ 
A  jodgmeat  eraditor  procMding  at  Ibw  with  notice  of 
ft  decTM  to  aecount  in  ft  luit  to  wliainwter  aaaett, 
will  be  rattndaed.  Bthmtrt  t.  i^veAtelwA.  317- 
Wban  a  docne  hu  bean  pronouoeed  in  an  adminittra- 
tion  suit,  crodiion  will  be  rettrainod  from  proceeding 
Ml  foot  of  civil  bill  decrees  agatntt  the  admiDittratii, 
•o  far  as  reUtet  to  the  aaaeti  of  the  ioteatate ;  but  the 
decree*  being  in  the  oature  of  judgmeota  <fe  botut 
prepn'ii  of  the  auperior  court,  the  creditora  will  not 
IM  prevented  from  proceeding  agaioit  the  adminU- 
tratrii  penoiully.  ParnU  t,  /Waft  384. 
Bill  to  adMinirter  aaaeu  {  after  a  itocree  to  aooouot  one 
of  Ibe  credilorat  «ritb  notice  of  the  daeieet  lerved 
upon  the  eieoutrii,  a  civil  bill  for  ■  debt  due  bjr  the 
teatator,  ailing  promiaea  by  the  eieoutrix,  an  in- 
juDctiou  waa  granted,  aud  the  creditor  directed  to 
pay  the  coata  (^Ihe  motion.  Irmm  v.  Dt  Maug,  243. 

.  JV«  txtmt,  writ        Where  a  defeadant'a  inteolioa  to 
.   go  abroad  ariaea,  or  ia  fir*t  diccovered  in  the  eourae 
of  a  catue,  a  writ  of  nt  *Meat  will  be  granted,  although 
it  ia  not  prayed  by  the  bill.   Mtir&di  r.  M»rdockt 
884. 

P^fmmt  Mlo  CSrart— BiU  Sled  ^aia■t  m  agent  for 
•B  account*  adnUiaion  in  the  aiHwer  of  ■  aani  due, 
ordered  on  motioo  to  be  paid  iaio  coorb   SUkt  v. 

OmiMM,  3SU. 

Pro  eon/nto — The  court  will  not  make  an  order  that 
a  bill  be  taken  |ir»  eoa.  aguurt  a  nwrried  woman, 
there  being  oo  order  that  ibe  ihould  aaawer  aepa* 
rately.    Gran  *.  Jf  CJintocA,  235. 

PMeatum — Replication  filed  the  lit  of  March;  amended 
Ibe  6lli;  rule  for  publioatioo  entered  the  lat  of 
Jhlay  (  Ht  aiide  for  irregularity  (  and  an  apjdicalion 
that  thit  rule  night  be  permitted  to  atand.  notwith- 
ataoding  the  irregularity,  waa  reftiaad.  M-Dtrmott 
V.  O'CoMuO,  83U. 
^bere  a  notice  to  retpita  publioatioQ  haa  been  aerve 
if  the  aolieitor  for  toe  opposite  party  pau  publiuation 
before  the  motion  comet  un,  he  does  so  at  hi*  peril. 
KtUon  v.  LewU.  226,  243. 

iSfporl— .The  court  on  the  hearing,  though  there  haa 
been  no  neeptian,  can  vary  a  report,  the  error  being 
amient  on  |]m  ftee  of  it.   Barrg  v.  Cnmin,  «97. 

SaU-~-\a  a  judgment  oreditoi'i  suit,  under  S  li  4  Vie., 
G.  lOA.  a  aale  may  be  deereed,  aubjoet  to  iocum. 
luanoea.  £wr«a  v.  Out,  9. 
The  aourt  will  not  ^low  a  solicitor,  who  baa  acted  in 
a  causa,  to  bid,  even  though  he  discharge  bimaelf. 
J&tyA  T.  K9o%k,  826. 

5«/e— Upon  a  aale  under  a  decree  plaintiff  waa  allowed 
to  bid,  and  also  to  reuin  the  carriage  of  the  proceed. 
inga,  the  only  other  aolieitor  in  the  couae  having, 
upon  a  former  aala,  laised  otgectiooa  to  the  tUle, 
and  obtained  a  pnreheaor't  diacharge.  BriJg*  v. 
.^,43.  a  -IT- 

Motion  for  a  reference  before  he^ag  to  take  aacounta* 
and  aacertain  jprioritiea  refused,  there  being  another 
auit  for  tale  of  the  aame  landa  aet  down  for  bearing 
in  the  Chancellor's  list.  M'Dermou  v.  O  Contult, 
US. 

Suviet,  •atafiMioa  ^^In  the  ease  of  a  minor  the  court 
will  not  aubatitute  service  of  aubpmaa  out  of  the 
juiisdfotioo.  but  the  pronstena  of  the  4  le  A  W.  4, 
nuatbaeompliadwitL  71^*.  lfUiA,a6.  Eq.  Ex. 

8arvicaofadaeree,andmeBMuandDai,  under  Ibel04tb 
General  Order,  deemed  good,  under  the  dieom- 
staocea.    J?t/fiu  v.  PkU^,  41. 

In  a  suit  for  Ibreeloaure  and  sale  of  landa  veated  in 
truataas  i^ion  trust  to  sell,  R.  F.,  one  of  the  trustees, 
by  power  of  attorney,  authoriied  R.  N.  T.  lo  aell 
the  lands,  service  of  subponw  to  a[^iear,  and  answer 
upon  R.  N.  T.  deemed  good  aarvioe  of  R.  F. 
autk  V.  Fnatr,  189. 


PRACTICE.  (MmtimMdO 

One  of  three  eoouaors  of  a  reeogmBoct,  «Ue  oat  if 
the  jurisdiction,  filed  a  bill  sgaiiHt  ooe  of  ife  otlwi, 
and  obtained  a  receiver,  in  a  sei.,^.  oa  tbt  nm. 
nisance,  aerriee  of  the  writ,  on  tlie  atiofaej  of  lU 
plaintiff  in  tlie  auit,  deemed  good  tmiet  es  Ai 
plaintiff,  a  com  having  been  sent  tbreogfa  tW  p^i 
Oflee.    Regna  v.  Browa,  162. 

As  to  aerrica  on  defondaaU  out  ef  tha  jwUciiea 
by  a  i^ainUffin  person.   JiSrUaa  t.  Bmttt,  Iti 
Stajfiny  auita. 

Tlie  bill  in  the  first  eaose  waa  filed  teraisBl«o  ji^Haii 
obuined  in  1846,  subsequent  to  ■  ^Mujm^ 
ment  of  the  same  year ;  the  second  fail  «« to 
close  a  mortgage  of  IStA,  affecting  Ibc  iiAsifuH, 
decree  to  account  in  the  firat  cauw  iedarM 
judgments  to  have  priority  over  ibeMfaacK; « 
apJicatioa  to  stay  tba  aaoaad  eaoR  ■«  ,^^1 
though  tba  ptaintlfl;  a  defcwdamie  Ik  Ini 
had  appeared  at  the  hearing,  and  M  w 
upon  being  redeemed.    Aslar  v.  £rr,  57. 

Tba  oourt  will  not  in  general  interiWe  with  the  ^Hte. 
Uon  given  by  the  I  lAlh  General  Order  la  the 
memwaneer,  aa  to  the  eiaainatioB  of  mrki  ^ 
interrogatories  in  the  oflKee.    Pmtadt.  Etm,  96, 
Eq.  Be. 

Where  two  auitaare  inatituted  toiaim  ckai|s  opnig 
estate,  anda  decree  proaouaeadiaaM^if  iapotiH 
questiona  are  raised  oy  the  dthadaat  ia  ibe  Ncaad 
anit.  the  eoon  will  not  suy  proeeedingi  'ni,mi 
deprive  the  pUiotiff  of  the  benefil  of  the  UriChs- 
eaUor'a  opinion  at  the  beuing.  ikauAoaf.  Sm, 
2Ul. 

Aa  to  ooaU  of  stayed  auita.  8m  Com 
SiApmma  lo  hear  ywfjmaeiU— Under  tba  94tb  €«tiii 
Order  ten  days  must  tntarvene  botmeo  dw  dii  o( 
tha  servioe  of  the  aut^xeoa  to  bear  jadnmi,  'nij 
the  first  day  of  the  oasuiog  tera.  JKdMn  t. 
O'CmauU,  263. 

Id  prooeeding  on  a  libel  head,  nndar  1  T.  i  c  7J, 
ttie  court  will  only  grant  a  conditianBl  ndvii  Ae 
firat  instance,  i^ch  moat  be  serveloaAiAtlini;. 
General,  ^aoa.  21,  Eq.  Ri. 
GMtroI^— After  the  report  and  final  decree  is  t  oim 
the  court  will  not,  at  tlie  inttaacfl  of  Ac  >hiiii( 
peroUt  judgment  creditora  to  cone  in  ui  pm, 
with  liberty  to  object  to  the  accoualt  sad  fmed- 
inga  bad,  unleaa  with  cooaent  of  al  oslMi 
Hart  V.  BloMfieU,  66,  Bq.  Ba. 

AUaehmaot  for  interforing  with  rente  alter  qipiiBlata 
of  lacnver.   S«€  RBCSiTsa. 

Aa  to  certificate  of  Um  ptndtti*.  RtUlg  *.  SMt  01, 
Eq.  Ex. 

The  clerk  in  court  will  not  bediieeledletleNaMr 
for  a  minor  unleaa  the  defoadaat  has  him  nphi^ 
served.    Porter  v,  Vtttg,  V35. 

Motion  to  diamisa.    Set  AMBNOMIMT. 

The  proper  time  to  laiae  a  question  i^m  Ibe  SMSt 
of  LiniUtions  ia  when  a  oradttor  tf^tf  ^ 
lo  prove.   StUehiM  v.  O'Sattsa^  Ml 

In  a  minor  mattw  it  is  not  nsceaaaiy  to  ifffr  ts  dc 
oonrt  by  motiwi  ia  order  to  obMla  t  minim  i 
rant.    AUtm  v.  illeoni,  282. 
PROFESSIONAL   GONFIOBNCE.   Aa  (£  & 

PLIADIMa. 

PROTECTION  from  Arrest.    Srt  Bianm. 
PUBLICATION.   S*»  PaacTics. 
PURCHASE  HONEY  lodged  in  Cowt«fBBb)« 
punoant  to  tbe  B  Tic,  cap.  IS,  wfil  la  taaimi 
to  tbe  Court  of  Chaneery  ia  a  lortie  aswr.  A 
n  TmUeg,  U41,  Eq.  Ex. 
Purchase  by  receiver.    See  RxcBirn. 
Purchase  deed.    See  also  CoaviTAiRi. 
PURCHASER,  ri^  to  arrears.   Stt  Burr, 
Coata  of  objections  of  purchaan-.   &oe  Com. 
Aa  to  lodgment  of  proaussoiy  boM  by.  Sti  Bntf 
V.  Xowbr,  263.    5ee  alao  ConmiKL 
RAILWAY  COMPANY,  injuactioaagaiaM.  SuFw- 
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RAILWAY  COMPANY,  iComtimmed.J 

Whmi  R.,  tbe  occupier  of  preniisM.  agreed  to  give 
then  up  to  a  company  for  a  certain  •um,  but 
aAtmanto  reftiMd,  stating  Ibal  another  penon  bad 
abo  an  istereati  the  compniy  lodged  the  money  in 
couTlto  bis  •epaiaU  credit.  Upon  petition  bj  R., 
Bdd  that  tbe  mon^  havhig  been  lodged  to  hu  sep»- 
rate  credit,  was  an  admiuion  of  his  title,  and  that  be 
WM  entitled  to  be  paid  without  a  reference ;  that  the 
tender  being  insufficient  and  warrant  defectire.  tbe 
company  naa  not  entillud  to  the  costs,  nor  waa  the 
petitioner  entitled  to  coats,  as  his  proceedings  were 
Uinled  with  malm  fidta.  In  r*  hitk  8.  E.  R. 
Oik  t»  pmru  Kelfy,  IA5,  Bq.  Ex. 
RSCKIVBR.  noiiee  to  pa;  rent. 

mwra  the  order  to  pay  rent  has  been  larfed  by  B  r^ 
caiver  on  all  tbe  tenants  of  lands,  and  A.  luhseqnently 
entered  into  ponessioo  of  part  of  the  lands,-  to  ob- 
tain an  attachment  for  non  payment  of  rent  ag^nit 
A.  it  is  not  necessary  that  be  iliould  have  been  served 
with  the  Older  to  pay  rent.  Roekt  t.  ColUni,  -282. 
Pmrckaat  bjf — A  receiver,  during  the  life  time  of  the  U- 
ther,  pureliBsed  a  younger  child's  portion,  not  pay. 
■Me  until  the  Caber's  death,  but  charged  on  the  laoda 
over  irideh  dw  reeairar  bad  been  af^xnnted.  There 
«M  BO  e^deooe  of  underralue,  on  bill  filed  after  13 
by  the  mhefitor,  who  during  tbe  interval  had 
pfinc^pally  ont  of  tbe  jurisdiction,  against  the 
personal  rapreaentatives  of  the  receirer.  The  court 
set  aside  the  purchase.  Keiljf  r.  Bonyng,  3,  Eq.  Ex. 
AplnMa — When  a  tenant  under  the  court,  relying  on  a 
teebnieal  legal  irregularity,  has  repleried  goods  dis- 
trained by  a  receiver,  the  court  will  restrain  tbe  re- 
I^viii  suit,  even  though  the  receiver  has  voluntarily 
talM  steps  in  it,  and  wUl  direct  an  account  of  the 
rent  due  to  be  Uken  by  its  own  oflker.  WkUtlaw 
«.  5aiid^,  IM  E£q.  Bs. 
Wheie  tcnaola  have  admitted  that  rent  is  due,  and  paid 
sua  OD  account,  the  court  will  make  an  order  re- 
atiataing  tiiem  from  proceedings  in  replevin.  Mor- 

Senble,  if  the  tenant  plead  mm  f«mt(,  the  court  will 
not  interfere.  /Aid, 

The  court  will  not  make  an  order  to  stay  proceedings 
by  m  tenant  in  a  replevin  suit,  unlesa  Uiere  has  been 
•OOM  irregularity  ^rem,  and  tbe  tconifer  it  likely  to 
bedefeated  on  tedraieal  grounda.    O'Brieis  r.  Ar- 

Stemn^  bjf — Where  the  rental  is  consider^le,  a  receiver 
will  be  pemritted  to  divide  hia  security  among  seve- 
nl,  and  the  entire  snna  in  which  the  snretiea  qualify 
need  not  exceed  double  the  rental.  O'GMuer  v- 
Mmbmt,  177. 

<Sce  also  Seott  v.  SarwiMt  867. 

Tbe  court  will  not  make  an  order  permitdng  a  receiver 
to  rvs  security  by  a  guarantee  io<dety.  CampbeU 
T.  AwM,  807. 
Getteralhf — Receiver  gmted  on  answer  where  a  person 
of  weak  mind,  not  an  idiot  or  lonatioi  files  a  hill  by 
his  son  and  neit  friend,  without  a  oommiidon  A 
lunacy  having  issued,  tbe  proper^  I^Off  small 
Cmtr  V.  Oi&wiM,  2. 

If  a  receiver  be  appointed  in  a  plenary  suit  in  Chancery, 
tbe  Court  of  Exchequer  will  restrain  a  receiver  ap- 
pointed in  a  petition  matter  in  the  Istter  court  from 
interfering  with  tbe  land  over  which  he  is  appointed 
till  the  ChaDoerT  anit  be  concluded.  Codlrnse  t. 
Fitxptitriek,  lU  Eq.  Ex. 

Fmiding  a  creditor's  suit,  a  petition  was  presented  by  a 
judgment  creditor,  defendant  in  the  suit,  for  a  receiver 
over  the  lands  in  the  pleadings  mentioned.  Held 
that  the  pendency  of  the  suit  was  not  aufltcient  cause 
^ainat  tbe  appointmrat  of  the  receiver,  and  the  pe- 
titioner  waa  entitled  to  hia  coats.  TMmtAmd  t. 
ferfy.  I». 

A  bfll  to  mist  a  judgment  debt  wu  taken  pro  emu 
A  aodon  for  a  raealvm  was  granted,  altbough  tbe 
bill ^Mtpn^ for ireeriver.   iUcAwdMnr.  Am»- 


RECEIVER,  (Ctmiinutd.) 

Jl  rec«ver  will  not  be  appointed  under  5  and  6  Wm.  4» 
c.  AA,  pending  a  writ  of  error  on  a  judgment  at  law, 
although  the  petition  be  presented  before  the  issuing 
of  tbe  writ  of  error,  and  seenrity  ftn-  ooata  baa  not 
been  entered  into,  the  ptaintHTin  error  bring  pUntUT 
in  the  court  below.    Nmgemt  v.  TTetera,  85. 

Where  a  receiver  has  been  appointed  in  a  suit,  if  a 
judgment  creditor  who  is  a  notice  party,  and  ought 
obcain  ftill  relief  in  the  suit,  present  a  petition  to 
extend  the  receiver,  he  shall  not  have  the  coats  of 
tbe  petition,  although  there  may  be  suspicion  of  col* 
lusioD  between  the  plaintiff  and  defendant  in  tlie  suit. 
Bom  V.  Oahoa^,  86  Eo.  Ex. 

Where  an  ^feetment  is  brought  agrinst  lands  over  wUch 
a  receiver  baa  been  appointed  witboot  leave  of  tbe 
court,  tbe  proceedings  will  be  stayed.  If  the  receiver 
bad  funds  applioable  to  the  pavment  ti  Ae  tnnt,  be 
mn  be  Uable  to  tbe  ixists.  CMaghw  t.  CtsflMilian, 
48. 

Where  bill  to  recover  fta  Ihrm  rent.  5m  Fn  PAftM 
Rbnt. 

Where  a  receiver  has  been  appointed,  an  attachment 
will  be  granted  against  a  third  party,  who,  before 
ien^  m  the  order  on  the  tenants,  interferes  with  the 
rents,  when  he  Iiu  lad  notice  of  tbe  appointment  of 
the  receiver.    M-A^mv.  St.  Otorgt,  199. 

If  a  receiver  does  not  acconnt  within  the  period  limited 
b^  the  general  orders,  although  the  court  may  grant 
his  poundage,  the  costs  of  accounting  will  not  be 
allowed.  BtuonttJ.  WaOa;  150.  Lamoni.Oriffimj 
225. 

The  court  will  not  make  an  order  permitting  a  receiver 
to  aceonct  bot  once  in  every  five  years,  althongb  tbe 
property  over  which  be  is  apMnnted  prodnces  but 
jEIO  per  annum    Dnrbf  f.  AuMer.  194. 

Tbe  coatt  reAised  to  appmnt  a  receiver  on  tbe  petitioB 
at  a  judgment  creditor  over  an  allowance  directed 
bj  the  court  to  be  paid  to  the  inheritor  for  mainte- 
nance.     Oardintr  v.  BUuimtmt,  850. 

As  to  continuing  proceedings  under  fi  snd0  Wm.  4|  c 
55.    .See  Pbactice. 

Although  in  general  a  motion  to  set  lands  in  the  occu* 
pation  of  a  defendant  sboaU  not  be  made  by  a  re- 
eeiver,  yet  f^re  a  receiver,  having  advanced  a  sum 
to  pay  bead  rent,  and  save  tbe  landa  hom  evietioDf 
obtained  an  order  to  set  lands  in  possesion  of  tbe 
defendant,  the  court  refused  to  set  the  order  aside, 
on  the  ground  of  its  having  been  obtained  on  motion 
of  tbe  receiver.    PftiWs  v.  FarrtlL,  i65. 

Upon  consent,  a  defendant  in  a  cause  was  appointed 
receiver.    Belcher  v.  Belehtr,  900. 

Tbe  court  having  oo  the  hearing  expressed  a  strong 
opinion  in  fevour  of  the  plaintiff,  bad,  however,  at 
the  feqoeit  of  the  defendant,  left  tlw  pUiotiff  to  bring 
anqecunent.  in  which  tbe  defendant  obtained  «  ver- 
dict. This  verdict  was  set  aside  at  against  eildeiiee. 
The  Lord  Onncellor  subsequently  made  an  order 
for  8  receiver,  unlem  the  defendant  secured  the  rents 
to  be  received  by  him.    Seott  v.  Scolt,  397. 

On  the  5th  of  February,  I&18,  an  order  was  made  in 
the  Court  of  Exchequet  referring  it  to  tbe  remem- 
brancer to  appoint  a  receiver  over  certain  lands. 
On  the  30th  of  June  an  order  was  made  in  Chancery 
for  a  receiver  over  same  lands.  This  order  waa  set 
aside,  it  not  having  been  staled  to  the  eonrt  that  Ihn 
order  in  the  Exchequer  bad  been  made.  Aym  t. 
RiekarAeti,  898. 

A  receiver  will  not  be  permitted  to  beconw  tenant  under 
the  eonrt,  of  tbe  tanda  over  which  he  is  appointed, 
even  upon  consent  of  the  parties  in  the  cause.  Stan- 
nut  V.  A-cHcA,  899. 

An  attorney  or  solicitor  ought  not  to  be  ^pointed  a 
receiver,  and  the  court  will  remove  a  receiver  on  that 
ground.    Gteia  v.  NtigeM,  SI9. 

Oremiled  on  qiped,  where  held  that  n  M^oitor  may  be 
nraeeiver,^!. 

When  sennl  jndgmenla  arc  vested  in  tbe  same  penon, 
separate  petitions  for  leceiven  sboidd  not  be  pee- 
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RGCBIVBR.  (Comtimud.) 

noted  00  foot  of  etch.  Tboy  ■faoaU  b*  iadudtd  in 
ooe  patitioD.  Ibid, 

Any  ■olidtor  who  noninfttM  a  soUcilor'a  clerk  or  ap- 
pfflQtice  a*  rtcaiter  will  be  Miapeiidwt.  JbkL 

Ai  to  tho  opauon  of  l|w  aoMlen  on  Ibo  ippmntdMBt  of 
reoeirert,  Mr  882. 

BiU  filed  to  raue  a  charge  stated  that  a  sum  was  due 
for  interest,  but  did  not  interrogate  the  defendant  on 
that  point ;  the  answer  did  not  admit  that  any  lum 
«u  due,  or  at  all  refer  to  the  statement  in  the  bill. 
Upon  motion  for  a  receiver.  Held  that  the  plaintiff 
was  entitled  to  nie  an  affidavit  setting  forth  the  sura 
in  support  of  the  motion.  Martin  t.  O'^ahtrtjf, 
346. 

Uoder  mortgage  act.   8m  MoaTOf  gb. 

HEOISTBY  ACT.  Ad  unregistered  mortgage  has  pri- 
nty  over  the  subiequeot  certificate  ot  appointowot 
of  assignees,  duly  enrolled.    Z«fc&  v.  LaUt  il. 

BEGISTRATION  OP  DECBBE— 5m  DacBac 

RBMAINDER  VESTED~S«f  Will. 

RBNB WA.L  FINES— The  immediate  leesee  ofao  ecclesias- 
tieal  lease  purebaiiog  the  perpetuity,  under  3  ft  4 
W.  4,  c,  S7i  it  entitled  to  interest  on  the  renewal 
Anee,  pmble  fa|y  the  sub^tenaat.  ^aiojoii  *.  Lord 
Luamt  116. 

RBNT— A  purvbaser  it  not  eirtitled  to  wreui  of  rent 
dtw  before  the  lodgneot  of  his  purchsao  moaa.  but 
DM  reoeived  till  dUrwaids,    ihi^u—  *.  O  SulU- 

tMH.  161. 

After  the  interest  in  lands  has  been  evicted,  the  bead 
landlord  will  be  paid  the  arrears  due,  out  of  a  fund 
in  court,  received  out  of  these  laods.  i>oiwmm  v. 
$M«uy.  1 6fl  i  seealso,  EUiott  v.  EtiiotU  Bq.  Bx.  16$  j 
•bo  Shtrloek  v  Roe,  177. 
AbfMf  to  piy~Sat  Rbcutbr. 

Sm  PlE-fARM  RlHT. 
In  •  mloor  matter  it  b  aol  naeeesatpr  to  apply  to  the 
court  hy  motion,  In  order  to  obtain  a  reaucUon  of 
rent.    AUtom     Akoek,  288. 

RBPLEVIM  by  tenant  under  the  court.    3t«  BKBiria. 

REVIVAL— A  defendant  to  a  bill  of  revivor  appeared  to 
it  regularly,  an  order  to  renew  was  obtaiiied  afUr- 
wards ;  within  a  month  from  tus  appaanoce  tlie  de- 
fendant filed  a  plea.  Held,  conAiming  tbe  deoiston 
of  the  Master  of  the  Rolls,  that  tbe  order  to  revive 
did  not  preclude  the  filing  tlie  plea.  Hamiltim  v. 
BamUtom,  »l. 

RBVOCATION— W.  assigned  property  upon  trust,  with  a 
power  of  ivvocetion  ;  U.  afterwards  by  hu  wiU,  ^- 
noted  hb  eiecutors  to  have  tlie  assignoimt  set  aside 
as  fraudulent,  and  nude  a  different  dbpoution  of  tbe 
property  in  the  deed.  Held  aa  execution  of  ibe 
power  of  revocation,    /rviaa  v.  Roger*,  li. 

SALE  subject  to  incumbrances     Sm  Phacticb. 

Plaintiff  allowed  to  bid  and  rMaio  caniage  ni  proceed 

logs.    Sm  PftACTKB. 

8ALVA6B  MONEY.  SmJuaamT. 

SBCtlRITT  for  cosia— 5m  Com. 
Bj  Reeeirer.   Set  Ricurn. 

8BQUBSTRATI0N— In  18M  a  decree  wh  pronounced 
diractisg  a  defendant  to  perform  aa  agreeBHot  to 
pay  certain  suns  of  money;  a  setiuettration  was 
granted  to  compel  perfor ounoe ;  upon  Uie  af^ica- 
tion  of  a  creditor  by  judgmeot  of  10S9,  Court  re- 
fused to  interfere  with  Ibe  possession  of  tbe  seques- 
trators. Rteott  Cm,  160.  reversed  an  appeaL 
—  ,193. 

BBBVlCBofsubpcnia,sabetilutioa  of— &<Puan». 
Of  Decree  deemed  good— jSm  PtaCTlcJU 
Of  SubpcBoa  deemed  good— 5m  Practki. 
Of  5cir«  Focwi  deemdgood— 5m  PaacTlca. 

SET  OFF.   5m  Costs. 

SUBP(BN  A,  sobstitotion  of  service  on  a  mioor— 5m  Prac- 

TICB. 

To  bear  judgment— 5m  Pbactici. 
SUIT  PENDING.   5w  Lihitatiohi. 


TENANT  under  tbe  oovrt,  leplevia  )n,  8tt  Bicmn. 

Receiver  oot  allowed  to  be.  Sh  Rtcnvii, 
TITLE,  costs  of  otjectioitt  to.   5m  Coera. 
TRUST  in  will  for  payment  of  debts.  SsslAannni, 
TRUSTEE,  costs  against.   5m  Com.  ^ 

There  is  no  ol^joetUM  »»  ihaiwwielwst  oflvo  u». 
tees  in  the  place  of  a  sole  tnisles^  Jfav^  , 

VACATION,  meaning  of— 5m  Practrb. 

VESTED  1NTBREST~5m  Will. 

WAIVER  of  Covenant  not  to  aasioa— 5m  Liaii, 

WatU — Tbe  erection  of  a  boildiBg,  etca  ctnUim 
for  a  purpose  different  from  Ihst  tmem^tiZ 
demue  of  tbe  hods,  u  waste.    Wumi  ■  a^fa,  m 

WILL  Bequest  to  A.  on   attainiiv  91  iimrim. 

provided  it  wcra  with  mwssBt.  to  RC^o[T 
similar  tefms{  fortber  bequest  In  A.islibHbM 
of  Ifaa  issMua.  wllb  cram  fesBahideni(w,4,^ 
^  under  aga  and  unmarried,  Held,llnlA.bnM 
BMrried  uader  s^e,  without  the  ooemt  iMinZ 
wu  oaowrried  within  the  oManing  of  iIk  t^to 
ifodUtt  *.  Oaumtatm,  2a. 
By  codicil  in  case  of  manisge,  without  cnm, 
specific  legacies  ware  revoked,  and  ii  «■  ineiti 
that  tbe  iolerest  on|y  ^sacblsgsq  ihsuU  be  nd 
to  tbe  tegalaa  for  life.  BarryiDgwItboat  ihe  m»mi 
consent )  and  after  the  daalh  ef  lbs  Icpica,  ihn 
should  go  and  be  paid  to  and  for  lbs  mi  ladhn^ 
fit  of  all  aod  every  tbe  child  and  cUUrm  if  iW  hp. 
tee  marryiog  wil  bout  coBicut,  the  une  to  be 
divided  to  and  among  them.  Am  sod  ihirc  ililt,i[ 
more  than  one,  and  to  be  paid  to  leehdUtmall 
ornarriage.  Held  vested  iatanit  bacUdMw 
under  81  unmarried.  Ibid. 
A.  by  his  will  bequcatbad  onoMvenA  of  s  faij  to  B. 
for  life.  renuiDder  to  her  daogbter ;  tbe  nedot 
the  fond  ms  baqoeatbed  to  tbe  siMm  <f  a  ftr  tfc, 
with  remainder  to  thair  ebildraa.  sad  ssoMiaj 
Umitation  over  in  defiuik  ^  dHldna,  ia  tin  mart 
d  eroai  reaBaiodera;  by  biaoodica  AwgUib 
bequest  of  ooe-sereoth  to  BL  aad  hsr  dn^ttir,  Mi 
daelarad  hb  intaolion  tbatlh^yriHMldlibisbmft 
aader  the  wlU.   Held,  a  ravecHiso  <f  da  'mtm 
of  B.  under  tba  anastoiy  UniltfiiB.  Jfen  i. 
JUdUnfeeB.73. 
A  testatrix  who  died,  posscsaed  ef  s  Bortfiii  is  bm- 
beldlsBds.  after  redtfaif  that  ^mofmrnid 
savanl  subm  of  bhhm|t,  leal  to  Mml  pam, 
tAmrfoA  oa  ftashold.  aad  other  Isafe,  gm,  ml  ^ 
aused  same  to  S.  D  .  and  G.  H.  0^      At  meri 
truaU  therein  mentioned,  and,  aftw  imni  prian 
and  speciSo  legacies,  proceeded  ihm-"  I  lim 
tbe  rMt,  residue,  sod  remabderof  ny  prspcrtj,  tt 
what  nature  and  kind  soever  I  msy  db  powMid  of, 
to  the  said  G.  H.  C,  in  tnut  fertke  dtildrtarf  W. 
O.    Held,  that  the  lenl  esUte  in  lb  aeitari 
prenuwa  passed  to  8.  D.,  aad  0.  B.  0.  Ana 
*.  DsyAsntr*  226.  Bq.  Ba. 
Devisa  in  a       dear  b  not  cut  daaa  hfrnmH- 
guoweodkiL    Stmnmard  v.  L»dt$,  SSI.  St. 
A  testalria  bequeathed  £AfiM  atsila|  sot  ef  k 
funded  property.    Hdd.  to  be  a  gasail  1^ 
Bmyi.  QwMM,  297. 
Bequest  ef  cbattsb  real  to  A.  for  Gfc,  ntk  isandct 
tobb  lawful  issue,  to  be  diipoiedef  tolbaN  kt 
may  think  fit,  and  on  feilure  of  hii  la»fidbs>,iNi. 
Held,  to  vert  the  absolute  iatanit  in  i.  iUf  >■ 
SaB,  319. 

Will,  trust  in.  for  paymeat  of  debts.  AmLibuiimi. 
WITNESS  having  an  intetesL   5m  EnancR 
Re*axaBinaiion,  aa  to  matlar  called  ty  alNk  &t 
PaacTics. 

A  defendant  ^aiaat  iriwai  biU  takea  pvs  m.  &( 

Practicr. 

Court  will  permit  a  witoeis  to  read  tbe  aimofUm 
to  wUoh  he  b  to  be  eaamined,  ootiriikaufei  ik 
90  general  order,  when  it  is  swon  t»iiiid,mi 
oouTd  not  odwnriM  be  CRanuDsd.  Msftrr.^ 
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*0  THE 

.A  DIGEST  OF  THE  CASES  DECIDED  IN  THE 
Coturtn  of  Common  Saba  in  3£relan)i> 

A8  SBPOETED  IN  THE  FIRST  TEN  TOLB.  OF  THE  IRISH  LAW  RBF0RT8. 

TUttUanmltliteMdmMmoftadiaengrm^in^eatt  the  titU$  of  the  JUporU  eUifetted,  Miu— Ir.  L.  Sep.,  frith 
£mm  Akporttr— Q.  B.,  QMn't  JSmcA  ;— C.  P.,  Cbmiua  Pbct ;— Ex.,  ExeheqiuTi—Ex.  G3l,  Exehequer 
ChmKbtrt—n.  P.,  Awm  ^  ZwA     Com.  C.,  Ch—fiifB«  Owirl  f — BL  D. ft  P.,  BfawKMi,  Drntdaa,  mnd 
Othmm  ;~H.  ft  B..  Sndaom  mad  Brooha     Jon.,  Jimm*  AvAapMr  Xeportt ; _ J.  ft  a,  J«U  and  fnict ; - 
— 1.  ft  a  JoMt  oMrf  Cony. 

^*ift«IMBiptm,brtigwM<MpctiiMBMt  Willi  BwlwttwBTohimwaflfaglil*!^ 


ABATEHENT.^^  Pbacticb. 

/Hsor  im^  8m  Ckoumuu  Laip.  Puadhio  at 
Law. 

ABDUCTIOH— CsuaiTAZ.  Law. 
— I — 

ACCEPTANCE-^  Bill  ov  Exchamgb. 

1CC0RD&  SATISFACTION— SWPlsadiho. 

To  the  genml  iitiUilafw  eoanta,  the  defend' 
int  {deeded  tkst  the  promieei  were  made  jointly 
rith  one  T.  P.  H.  and  the  daAndant,  aod  that  the 
)Ui[itiff  toad  die  aatd  T.P.H.ftirnot  perfonning 
be  identiea]  promisei  hi  the  dedaraUon  mentioned ; 
indtbeioiytlien  aasened  the  damages  of  the  plain- 
ifffor  the  Bon-performaDce  of  the  said  promises* 
rhich  were  the  same  identical  promises  in  this  de- 
Itration  mentioned,  at  £350^  and  the  said  T.  P.  H. 
eid  and  satiiBed  the  said  sum  so  assessed,  and  the 
sid  plaintiff  then  aeoeptod  the  same  in  sadsfaction 
nd  disdMi^  <tf  the  said  damages.  The  plaintifT 
eplied  that  he  did  not  accept  and  take  the  said 
aonies  in  (he  said  last  mentioned  plea  in  that  be- 
«tf  alleged,  in  satirfaction  and  discharge  of  the 
aid  caoBes  of  action  in  the  said  declaration  men- 
ioned.  Held,  on  special  demurrer,  that  the  repli- 
ation  was  bad,  not  being  a  direct  traverse  of  the 
ilea,  bnt  that  the  plea  was  bad,  not  being  an  answer 
0  the  declaration.  Smatt  v.  Vrummond,  4  Jr.  L. 
lep.  92. 

»' 

ACCOUNT— iSW  Elbgit.  Sequbst&atob. 


iCCOUNT  STATED-.^  Asnwpsn.  Dsbt. 

TlTHB  COMFC^SmOH. 


ACKNOWLEDGMENT  OF  DEBT— 

StATUTK  99  LXHITATIOIIB. 
 •  

ACKNOWLEDGMENT  OF  MARRIED 

WOMEN— &C  HOSBAMD  AHD  Win. 

ACT  OF  PARLIAMENT— £^  Proue  Cok- 

PAHT.  StATUTB. 

ACTION — Set  AssmmiT,  Cabi,  Cotinaht, 
Daax,  EncTHBHT,  Rbvlsvxh,  Tbibpam^ 
Tbovxb. 

Where  it  Kei.]— Where  A.  holding  B.'s  biH  which 
had  been  dishonoured,  agreed  to  tolie  one  half  in 
cash,  and  a  rc^wal  for  the  remainder,  upon  the 
terms  of  C^  wlio  was  a  partr  to  the  arrangement, 
guaranteeing  the  payment  of  the  renewal,  ana  having 
been  paid  the  half  in  cash,  gave  up  the  bill ;  C.  having 
afterwards  refused  to  guarantee  payment  of  the  re- 
newal Held,  that  an  action  on  the  case  for  deceit 
lay  against  C,  and  that  it  was  not  necessarv  his 
promises  should  be  in  writing.  Barrett  v.  Hynd^ 
man,  3  If.  L.  Rep.  109. 

The  declaration  stated  that  B.  (the  defendant) 
wrongfully,  malidously,  and  without  any  probable 
cause,  procured  A.  (the  plaintiff)  to  be  arrwted  and 
imprisoned,  under  pretence  of  a  deoree  in  the  As- 
sistant Barristei's  court,  for  the  sum  of  £10  d^t, 
and  68.  costs,  by  the  procurement  of  tiie  defendant 
in  the  name  of  one  C^  but  without  the  authority, 
consent,  or  Itnowledge  of  said  C,  and  to  be  kept 
and  detained  in  prison  for  the  space  of  six  month?. 
At  the  trial  it  appeared  that  B.  had  caused  A.  to 
be  served  in  the  name  of  C.  as  the  plaintiff  therein« 
with  a  civil  bill  for  "  £20  due  for  timber  and  ^ate^ 
sold  and  delivered  by  C.  to  A.,  which  A.  promised 
to  pay,  and  other  £20  due  on  foot  of  an  account 
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stated  and  settled  by  and  between  C.  and  A.  which 
sum  A.  promised  to  pay."  A  decree  was  obtained 
tbenon  **in  the  sum  of  £10  for  timber  and  slates, 
sold  and  delivered  by  C.  to  A."  nnder  which  decree 
B.  procured  A.  to  be  arrested.  For  the  defendant 
It  was  contended  that  the  cnvil  bill  was  vrnd,  aa  it 
included  two  demands,  which  together  exceeded  the 
jurisdiction  of  the  Civil  Dill  Court ;  that  the  deer** 
fuund^  thoreon  was  also  vtridt  and  that  the  action 
should  therafore  have  been  trespiM  and  not  case. 
Held,  that  without  dedding  whether  tretpasa  wotdd 
or  would  notU^  an  action  on  the  ease  oonld  be  sus- 
tained irrespectively  of  the  questitm  as  to  the  Tall- 
dity  of  the  civil  bill  process,  inasmuch  as  the  decree 
obtained  thereon  was  for  a  sum  within  the  juris- 
diction of  the  Civil  Bill  Court,  and  as  it  was  not 
competent  for  B.  to  avoid  his  own  acts  by  setting 
up  the  nullity  of  the  civil  proceedings.  Ryan  v. 
Shu,  7  Ir.  L.  Rep.  586,  Ex. 

QucBre,if  it  had  appefu*ed  that  the  decree  had  been 
obtained  against  a  third  person,  might  it  not  have 
been  so  uwd  against  the  plaintiff  as  to  enable  him 
to  maintain  the  presNit  aoto  against  the  deflsnd- 
ant  lb. 

An  Act  of  Parliament  empowered  vestries  to 
preseot  simas  for  certain  purposes  to  be  nUsed  off 
the  Inhabitants,  and  to  appoint  proper  persons  to 
applot  and  levy,  and  to  aUow  them  poundage  on 
the  sums  so  apploittad  and  levied.  Hdd,  that  the 
parsons  so  appointed  oonld  midntabidebt  for  the 
sums  nfmlotted.   Bra^  v.  Bellew,  6  Ir.  L.  Rep. 

848,  a  P. 

ADMINISTRATION— 5Ar  Exbcutob  ahd  \ 
Admihutxatob. 

ADMINISTRATOR— Aff  Exscdtob  Ain> 
AiwiNiaraATOB. 

ADMISSIONS— iS***  ETn»SRC«. 

ADVERTISEMENTS— &»  Evispvci. 

— 

AFFIDAVIT— 5m  EnDancK,  PaAcnca. 
To  oftteM  SocuriUf.y-mSu  SncimrrT  ron  Coara. 
To  hold  to  .SbOL]— ^  Abxbst. 

To  obtain  an  AtlaehmtnLj-^S&e  Attachmext. 

To  mAffiMs  nrvios.]— <SW  Pbactioi  (Cap.  ad 
Rsar.) 

That  service  of  Ef'actment  he  dtttngd  gootW] — Sea 
Ejictmkiit. 

To  itfmo  Sckpo  Faeku^ySoo  SamM  Facus. 

IntitHw.'] — Affidaviu  must  be^uUy  entitled  with 
both  the  Christian  and  surnames  of  plaintifi  and 
defendants.  Lewit  v.  Lawton,  5  Ir.  L.  Rep.  135,  Ex. 
ICobbeU  V.  Old/Sold,  16  M.  &  W.  469.J 

Prefijn^.] — An  affidavit  on  the  law  side  of  the 
Exdiaqaer  cannot  be  referred  for  prolixity,  without 
an  order  of  the  court,  obtained  on  motion.  Kava- 
nagkr*S»JttOH,l  Ir.L.  R«p.S36,  Ex. 


A  motion  to  refer  an  affidavit  ftr  prolixity  is  toe 
late,  after  the  appUcatiou  in  aivyart  of  vUA  the 
affidavit  waa  made  is  dispoaad  ofc  Knm^ 
ffwr,  6  Ir.  L.  Rep.  803,  <^  B. 

Juroj.] — The  jurat  of  an  affidant  mart  state  that 
tt  was  sworn  before  a  commissioner  of  the  Court. 
Creal  v.  Diekmm,  1  Ir.  L.  Rep.  375,  Ex. 

[jr«iM^  V.  Z>.  o/Brmum*^,  4  &  B.  SSl ;  4 
DowL*L.807|  GroAomv./wMw,!  Exeh.Bcp. 
651.]. 

It  is  not  incumbent  on  the  officers  of  the  sapcrjor 
courts  in  an  affidavit  made  before  them  by  niUitr- 
rate  person  to  state  in  the  jurat  that  Ae  anUv^ 
was  truly  read  and  explained  to'  him.  Prmk$  v. 
Acheton,  8  Ir.  L.  Rep.  184,  Ex. 

An  affidavit  swuii  before  the  Cbazgi  D*AUm, 
though  he  be  not  authorized  under  the  6  Geo.  4,  c 
87,  will  be  reeaived.  Ifimmo  v.  Codrimgiam,  BL 
D.  &  0. 3,  Ex. 

Service  of  AbtiM.] — Affidavit  of  service  of  notice 
of  motion  SDonld  state  that  the  ootioe  wan  served  tt 
the  r^;istered  lod^ngs  of  the  attorney,  mad  not  at 
his  dwelliog-hoaseu  Ptjapkr  and  omAor  t.  iVeicva- 
hamj  1  Ir.  L.  Rep.  9,  Q.  B. 

The  omission  of  the  bonr  at  wUah  tbn  rale  lor 
ju^iment  was  served  is  not  muA  tn  itreoolarity  si 
wilfvitiate  tiie  anbaeqneat  prnonadinga;  BawiJ  bciag 
no  aUegadon  (hat  it  was  served  after  die  hovpre- 
soribed  by  the  32  G.  B.  1838.  FamU  v.  £%,  6 
Ir.  L.  Rep.  147,  C.  P. 

C^juy.l — Where  affidavits  are  irrenda*|yaaqghi 
to  tw  used  and  it  is  plain  the  court  wooM,  cm  applka- 
,,tiDO,  have  permitted  their  use.  The  comt^  psrak 
then  to  be  osed  withont  pnttiw  tbe  {Mliaa  tn.  tin 
expanae  of  an  i^lieation*  jMomymmtt  ft  Ir.  U 
Rap.  167,  Q.  B. 

Semble,  an  affidavit  entitled  in  one  eoart  cnnot 
be  lued  in  aoothCT,  thoagh  filed  and  mra  bsftre 
the  proper  offioK  of  the  latter,  and  thoqgfa  attcsMd 
copies  have  been  takaa  oat  1^  th*  agsii* 
whom  they  wen  used.  ArrM  v.  Aff— ,  6 Ir.  L 
Rep.  ISO^Ex. 

Afidami  tworm  h^brt  mfimign  uwlloi  i^}— Da 
a  motion  for  Ubarty  to  issne  a  admjocim  to  icvivc 
a  judgment,  the  affidavit  was  swwn  befim  IVeridcM 
of  the  Civil  Tribunal,  and  tba  signatorn  of  *e 

plaintiff,  attested  by  the  Mayor  and  Soon  Prrffl 
of  Verdun  iu  France  j  and  the  Frandi  Coaanl  re- 
sident hare  by  affidavit  stated  that  there  was  so 
British  Consul  or  Notary  Public  reudent  in  Verdsa, 
and  that  the  Civil  Tribunal  was  a  reoogniMd  Coert 
of  Justice,  and  he  also  verified  the  smIs  aOaehed 
to  the  affidavit;  the  order  was  mad«k  JBamtoBe  r. 
WaUon,  9  Ir.  L.  Rep.  40,  Ex. 

An  affidavit  sworn  before  tlie  Chargd  D*A&irei 
will  be  received  though  lie  be  not  authoriaad  la  late 
affidavits  under  the  6  Geo.  4,  c.  87,  JAsas  v. 
Codringtony  Bl.  D.  &  O.  3,  Ex. 

Commimoner»  Jhr  ta/nng  o^Uootb;}— When  a 
commissioner  fw  talcing  affidaviu  neglected  to  enrtri 
the  commission  upon  his  appoiolmeot  tin  oont 
allowed  it  to  be  enrolled  ntmc  pro  hate,  b  order 
that  the  suitor  should  not  be  pr^nfieed  by  antb 
neglect,  .^mas  v.  i^'setor,  4  Ir.  L.  R.8BI,Q.& 
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'  AmenimmL  3 


The  court  vUl  pot  grant  an  application  for  the 
appoIatBMnt  of  a  commiarioiiBr  for  ti^in^  affidavit* 
imUas  thOTe  be  an  attorney  in  attendance  wbp  will 
▼oneh  for  the  pstitioner.  In  rt  Binioih  10  Ir.  L. 
Rep.  7^  El. 

An  attorney  will  not  be  B{^>ointed  a  oommitMoner 
for  takinff  affidavits,  though  the  commissiODers  of  the 
locality  ror  which  he  aeeka  tlie  appcnntment  consent 
thereto.   In  rv  Zot^^bm,  9  Ir.  L.  Rep.  447,  &P. 

AGENT — Sm  Prehcipal  akd  Aoemt. 
— ♦ — 

AGREEMENT— Cortract,  Duo, 

LaMDLOBD  AMD  TVHAMT. 

AMENDMENT. 

I.  PaOCUDIROS  IM  OSSBBAIm 
IL  FROGSBDXHOa  IH  BJBCTimiT. 

I.  PaocEEDinaa  in  ocitbkai. 

AfnenAxent  of  Proc«t$A — A  plaintilF  having 
toed  out  writs  of  oajpuu  aa  rtmoMendum  against 
a  defendant,  and  haidng  duly  filed  and  amtmned 
tbem,  puaaaat  to  the  3  &  4  Tic.  c.  105,  a.  7,  in 
ordw  to  defeat  the  bar  of  the  statute  of  UmitaUons, 
win  be  permitted)  on  payment  of  costs,  to  amend 
formal  erroia  in  the  indonemeat,  return,  and  form 
of  the  said  writs,  even  after  the  plea  of  the  statute 
pleaded  by  the  defendant,  provided  he  have  sub- 
•tanttally  complied  with  the  provisions  of  the  statute. 
GanmorriM  v.  Lambert,  1  Ir.  Jur.  267,  Q.  B. 

The  court  will  amend  a  writ  of  copitu  ad  r«»- 
pondandum  by  changing  the  name  of  Margaret  to 
Martha  where  the  refusal  would  cause  tlie  claim  to 
be  baned  by  the  statute  of  Umitations.  Rjian  t. 
Sheduyy  Bl  D.  &  O.  212,  Ex. 

DmJmmUona  mnd  PUat.'\ — The  court  will  permit 
a  count  Air  iirterest  to  be  added  to  a  declaration 
aftw  the  expiration  of  the  second  term  from  the 
bringing  of  an  action  for  money  loiL  Smfnolda  v. 
J^-ady,  I  Ir.  L.  Rep.  27,  Ex. 

A  declaration  may  be  amended  without  prejudice 
to  tbe  ntle  to  plead,  by  adding  the  name  of  either 
cocmeel  or  attmiey.  although  a  motion  be  made  to 
take  it  off  the  file  of  tbe  court  for  irregularity. 
IMm^^a^han,  I  Ir.  L.  Rep.  159,Q.B.;  Amm 

A  ddisndattt  in  rqilevin  will  be  allowed  to  amend 
by  adding  additional  avowrica,  where  It  appears  that 
the  neeearity  for  the  ameadment  ia  recently  dis- 
eoverad,  and  the  delay  which  occurred  is  owing  to 
a  euniiwoiiBa  which  bad  been  pending  between  the 
pertiea.  (ICemmr  t.  BtiOAw,  1  Ir.  L.  Rep.  79, 
Q-B- 

On  motion  to  amend  a  declaratiCn,  by  averring 
notice  of  dishonour  of  a  bill  of  exchange  to  the  per- 
■ooal  represeBtattva  of  A.  instead  of  to  A.  It  ap- 
peared that  (he  declaration  was  filed  as  of  Michael- 
mee  Terfls,  1837,  that  the  defendant  pleaded,  and 
iaaue  wes  jetned,  that  no  further  proceedings  having 
been  taken  by  the  plaintiff  tbe  defradant  applied 
for  jndyant  aa  in  case  of  a  non-snit,  which  the 
plew^anawered  by  a  peiemplory  und»taking  to 


go  to  trial ;  that  in  advising  proofs  Ua  trial  the  mis- 
take was  discovered  whif£  It  was  now  sought  to 
remedy.  The  apfdication  was  to  be  too  late. 
Swim  V.  ParJeer,  (3  Ir.  L.  Rep.  282,  Q.  B.) 

The  court  allowed  a  plea  to  be  amended  after 
argument  and  judgment  upon  the  demurrar,  the 
question  behig  doabt£iil,  though  there  waa  no  posi- 
tive affidavit  of  merita.  SojiU  v.  Begoht  2  £r.  L. 
Rep.  331,  Q.  B. 

Where  a  seir*  faaa*  did  not  issue  until  after  the 
expiration  of  20  years  from  the  entry  of  the  jodf^ 
meat,  although  a  conditional  order  for  liberty  to 
issue  it  had  been  obtained  before  the  expiration  of 
that  period,  and  the  defendant  pleaded  two  pleas 
under  which  he  could  avul  himself  of  the  8  Gea  1, 
cap.  4t  and  also  two  other  pleas  for  the  purpose  of 
relying  <m  the  3  &  4  W.  4,  a  27,  and  a  special  de^ 
murrer  was  taken  to  the  latter  pleas.  The  court 
refosed  to  permit  them  to  be  amended  upon  any 
terms,  diere  b^ng  no  affidavit  of  merits,  and  it  ap- 
pearing that  the  effect  of  the  proposed  ammdment 
would  be  to  enable  the  defendant  to  contend  that 
the  plaintiff  must  not  only  apply  for  and  obtain 
liberty  to  iasoe  the  aar«  Jitaat  within  20  years,  but 
that  it  must  issue  within  that  tiro^  or  the  judgment 
will  be  barred  by  tbe  3  &  4  W.  4,  c  27.  Graham 
V.  Sham,  1  Ir.  L.  Rep.  873,  Ex. 

Wbere  the  defendant  pleaded  the  general  issue» 
and  gave  notice  of  set-cn  they  wwe  permitted  to 
amend  by  adding  a  plea  of  set-off  upon  twrns  of 
amending  the  plaintiff's  copy  of  the  pleas,  and 
withdrawing  the  notice  of  set'off.  DarUy  v,  Jfiir* 
phji,  2  Ir.  L.  Rep.  383,  Ex. 

Where  an  amendment  of  the  declaration  will  de- 
prive tbe  dd'endant  of  a  defence  he  could  have  set 
up  under  his  plea,  he  is  entitled  to  liave  the  mtea  to 

Slead  served  anew.  Reynoldi  v.  £9%,  3  Ir.  L. 
:ep.  186,  C.  P. 

If  a  purty  served  with  notice  teodera  a  cuuent  to 
do  that  which  tbe  court  on  motion  will  order,  he 
will  be  entitled  to  the  coats.  lb. 

Where  a  special  demurrer  is  allowed  to  a  declara- 
tion the  plaintiff  Is  entitled  to  amend  generally,  and 
he  need  not  confine  his  amendments  to  tbe  polnU 
demurred  to,  or  specify  the  amendment  be  seeks  to 
make  in  his  notice  of  motion.  Antmjfmouif  3  Ir. 
L.Rep.216,Q.B.  .      . .  »„ 

The  court  will  allow  a  seoond  amendment  to  be 
made  in  pleas  to  a  scire  Jhcias  after  demurrer  filed 
where  no  trial  has  been  lost  by  the  defendant^  de- 
fault, and  although  he  does  not  swear  that  the  judg- 
ment was  ever  paid.  aCallaghan  v.  Creagh,  3 
Ir.  L.  Rep.  270,  C.  P. 

In  an  acUon  of  $cir«  fwias  the  attorney  of  a  pur- 
chaser pleaded  jointly  for  three  tenants,  one  of 
whom  having  given  him  no  authority  to  do  so,  now 
disclaimed,  and  the  remaining  two  were  anxious  to 
withdraw  their  defence,  the  court  refused  an  appli- 
cation by  the  plaintiff  to  Uke  their  pleas  off  the  file, 
but  allowed  them  to  be  amended  by  striking  out  the 
name  of  tbe  disdaiming  party.  LgtUeton  v.  /w, 
3  Ir.  L.  Rep.  364,  C.  P.  .  ^  ^ 

In  an  action  of  replevin  when  the  defendant  waa 
a  pauper  residing  in  England  the  court  refusad^Iim 
permission  to  file  an  adfitionalavowiy  on  the  usual 
teruM,  unless  the  coiU  were  paid,  and  all  prticeed- 


Digitized  by 


AmmdmenU 


[DIGEST  OF  CASES.} 


inn  were  itayed  vntn  then.  Mmm  v.  Bdwardt, 
9  Ir.  L.  Rep.  878,  C.  P. 

To  an  notion  of  debt  upon  an  EngUBh  jadpnent 
the  defendant  pleaded,  first,  nil  debet;  secondly, 
that  the  judgment  in  the  original  action  had  been 
recovered  on  a  bond  conditioned  for  tb^e  payment 
of  an  annnityt  and  that  no  memorial  of  ancfa  bond 
bad  been  enrolled  pursnant  to  the  53  Geo.  6,  c  141, 
a.  2,  Eng.,  whereby  the  bond  was  void;  third  plea 
same  as  second.  A  motion  to  amend  was  refused, 
the  pleas  not  being  each  as  to  be  entitled  to  the 
favour  of  the  court  t.  THonuut  8  Ir.  L. 

Kep.  415,  Ex. 

A  cross  motion  to  rescind  the  rule  to  plead  seve- 
ral matters  was  also  refueed,  the  court  being  unwil- 
ling, except  in  extreme  cases,  to  exoviae  a  sumuiary 
jnrisdiotion  by  orderii^  objeotionable  pleas  to  be 
expunged  npon  nwtlon.  J6, 

A  motion  to  amend  pleas  is  not  tfirrfeKfoyKff»fic», 
although  made  before  demarrer  to  replication,  and 
if  the  proposed  amendment  be  not  condncive  to  the 
justice  of  the  case  the  application  will  be  refused. 

Jh. 

The  court  will,  in  some  instances,  permit  the 
amendment  of  a  declaration  in  a  matter  that  does 
not  open  a  new  defence  without  requiring  the  rule 
to  plead  to  be  entered  de  novo,  CarreU  v.  Mdhtr* 
8  Ir.  L.  Rep.  470,  C.  P. 

Where  a  special  demurrer  was  overruled,  the  de- 
fendant applied  for  leave  to  plead,  but  the  court 
refosed  the  application,  holding  that  it  should  he 
the  Bulyect  of  a  distinct  motion  after  an  atgnment 
upon  demurrer.  Kamv  v.  Smpmh  4  Jr.  L  Rep. 
^Q.B. 

A  dedantion  in  debt  on  an  annuity  deed,  om- 
tained  two  ooonU:  the  first  for  four  years'  arrears, 
doe  May,  1840;  the  second  for  five  years,  due  May, 
1841.  The  court  refused  to  strike  oat  the  first,  it 
being  suggested  there  was  an  assignment  of  the 
deed.  Clarke  v.  M*Daniel,  4  Ir.  L.  Rep.  181,  C.  P. 

The  declaration  having  been  entitled  of  a  term 
diffiment  from  that  in  which  the  defendant  had  ap- 
peared, the  court  granted  liberty  to  amend  on  pay- 
ment of  costs,  and  required  the  rules  to  plead  to  be 
served  de  novo,  the  defendant  having  a  daim  for 
untaxed  costs  sgainst  the  plaintiff,  which,  when 
taxed,  he  intended  to  plead  as  a  set-off.  C^rroU 
V.  Farreify,  4  Ir.  L.  Rep.  137,  C.  P. 
■  Where  the  declaration  is  entitled  of  a  term  difl!^ 
rent  from  that  in  which  the  writ  was  returnable,  the 
defendant  ought  to  give  the  plaintiff  notice  of  the 
irre^larity  before  he  aema  bim  with  notice  to  set 
it  aside,  or  he  should  call  on  bim  in  the  alternative 
dther  to  amend,  or  that  the  dedaradon  should  be 
•et  aaide.  Pagev.  Jturp^,  4  Ir.L.  Rep,  417,  CP. 

A  plaintiff  win  be  allowed  to  amend  a  dedara- 
™»  without  pr^ndice  to  the  rules  to  plead,  when 
the  error  eoDght  to  be  amended  was  a  mere  clerical 
one.  v.^r,  4  Ir.L.  Rep,  397,  Q.B.Ch. 

The  court  will  give  a  defendant  leave  to  amend 
A  plea  of  the  statute  of  UmitaUons  before  argument, 
and  will  not  allow  the  plaintiff  to  open  affidavits 
detailing  the  spedal  drcumstances  of  the  case,  for 
the  purpose  of  shewing  that  the  defendant  had  not 
a  meritorious  defence.  If  a  party  allow  a  spedal 
demurrer,  he  need  not  specify  in  his  notice  of  mo- 


■Jfoiiaiat, 


the  amendments  he  seeks.  Bmnem 
4Ir  L.  Rep.4I5,  CP. 

Where  there  is  a  bond^  came  cf  sction,  tei 
the  error  has  occurred  tliroagfa  a  nditilte  of  tbi 
pleader,  the  amendment  must  be  dhreed.  P* 
Crampton,  J.  Saggol  t,  Medont,  5  Ir.  U  Ridl  Mt 
Q.  B. 

In  an  action  by  the  assignees  of  a  baskrnm  flna. 
the  court  allowed  tlie  plaintift  to  ancnd  the  deZl 
ration,  by  striking  out  and  adding  to  the  ana  ^ 
the  partners  of  the  firm,  and  to  make  tl«  vnt  (g,^ 
formable  thereto,  though  more  than  two  tau  y 
elapsed  since  the  dedaration  had  besn  Mti 
plaintiflh  Were  ordered  to  pay  the  eeab  if 
amendments  and  of  the  alotiol^  and  toimctbe 
mlea  to  plead  anew.  Wri^ty.GoM,i\xv 
Rep.  98,  C  P. 

After  a  demurrer  to  n  plea,  and  befim  ymh 
the  court  will  permit  an  ameodmcDt  to  benali 
without  an  aflidavtt  of  mttits,  if  dwre  beabv 
question  to  be  tried.  Joknam  &Bmm,  i  h 
L.  Rep.  188,  E.  -e--»  • 

A  dedaration  cannot  be  amended  Ij  adfi^  ■ 
new  count,  without  entering  the  rule  to  pkaj 
novo.   Anonymous,  6  Ir.  L.  Rep.  902,  B. 

An  amendment  of  a  plea  of  the  •tatnte  liai. 
tatfons  win  be  aUowed  after  spedal  denorra,  ud 
before  argument,  without  any  affidavit  of  aeriti. 
M^ler  v.  Mortoih  7  Ir.  L.  Rep.  SSS,  CP. 

Semble,  an  order  to  ammd  a  dedvitioa  bj 
scribing  the  name  of  counsel,  is  a  Dotioo  sa  nctiii 
Lci^hnaM  r.  Jrwin,  4  Ir.  L.  Rep.  19;  C  P. 

To  a  declaration  in  jmar§  impei^  a  dcmnv 
waa^  oa  the  last  day  of  Tiiid^  Twa,  1846,ilIond, 
at  vhidi  time  an  application  on  MaM  of  Aspkn- 
tM&,  to  restrain  the  defendant  from  wlaiiy^ 
judgment  until  the  ensuing  Michadmai  Tem,  wa 
refused.  In  Michaelmas  Term  the  pUntib  eb- 
tatned  a  conditional  order  for  leave  to  aaesd, 
against  which— the  ease  havii^  stood  em  m  tti 
meaotime  for  tbe  convenience  of  the  eosrt— em 
was  not  shewn  until  Trinity,  1847.  HeU,  oade 
these  circumstances,  that  tlie  ooort  had  joriidictiei 
to  allow  the  plaintift  to  unead  in  Trinit;,  1841, 
though  judgment  had  been  prooonaesdaiofipn- 
vions  term.  The  Execmton  of  A$  Jfamu  d 
Wimchuter  v.  the  Bi^  ofKiMee,  9  Ir.  L  Bm. 
4S8,CP. 

The  court  permitted  ameodoMota,  bet  in  ndai 

of  form  alon^  and  refined  to  iDow  adfitioaalciwii 
to  be  filed  which  TBfad  the  alilnMW<  rflBH  at 
alleged  a  prpaantation  diflhrent  fnm  ^  mnd 
in  the  former  counts,  lb. 

The  court,  upon  spedal  gieond^  rcfinrdtoiUn 
an  amendment  of  two  pleaa  of  the  statirts  d  ln» 
tations,  even  before  argument  of  the  qMod^ 
mnrrer  taken  to  these  pleas.  Jfemm  tf  (hwmk 
V.  IheLordBiMhopofCiMt  9lr.h.Bep.4», 
CP. 

Where  the  defendant  af^warsd  ss  of  tk  in- 
ceding  Trinity  Term,  to  a  writ  iansd  la  lkenti> 
tion,  and  the  plaintiff  entitled  faisdedsntiDiMflf 
the  term  of  the  appearance  the  drfecdiat  m 
allowed  to  anmd  Uw  dedaration,  bjsatitltagkii 
of  MichaelmM  Term,  and  by  altering  tk  ituim 
itf  the  appeamnee  aooordingly.  Immf.Bti^ 
9  Ir.  L.  Rep.  504,  Ex. 
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An  application  to  amend  a  pleading  demurred 
to  most  be  w>on  notice.  Canium  r.  Mam,  BL 
D.  &  O.  OS.  Ex. 

Ad  iiffidftTit  of  meriM  is  not  abeolntdy  Deoeanrf 
on  such  a  motioD.  Johtuett  v.  (yffimanf  ilk.  06, 

The  eoort  will  allow  a  plek  of  the  tutnte  df 
Uaiitatioaa  to  amended,  before  aigoment  of  the 
denumer,  tbonsh  there  be  no  affidavit  merifi. 
Cowh^  T.  Cow/wy,  BI.  D.  &  O.  289,  Ex. 

Upmi  a  motion  to  set  aside  a  trial,  on  thegronad 
that  the  venue  In  the  maivin  of  the  declaration  woa 
wrong,  being  counter  of  Cork,  instead  of  county  i)f 
the  €aty  of  Corit,  the  rMord  was  amended,  the 
plaintiff 'paying  such  costs  as  if  Uie  amendment 
was  made  at  Nisi  Prins.  Potter  v.  Davit,  BL  D. 
&  O.  2&5,  Q.  B. 

A  change  of  venue  Is  not  snoh  aa  amendmoit  as 
can  be  under  a  general  Uberfy  to  amend  upon 
the  aQowaooe  of  a  demurrer  with  coats,  and  will 
not  be  permitted  without  special  grounds  being 
asrigned.  Evaiu  v.  FiggUj  1  Ir.  Jar.  109,  C  P. 

IL  Paoon^pniofl  is  EnoTMsxT. 

The  eomt  will  ptevUt  the  demise  in  a  deela- 
ration  in  an  ejectment  on  the  title  to  be  amended, 
though  notice  of  trial  be  served.  Lesue  » v. 
SmiA,  1  Ir.  L.  Rep.  380^  Q.  a  [Pttr  Burton,  J. 
Chamber,  j) 

In  an  ejectment  on  the  title  where  it  appealed  to 
the  court  there  was  a  fair  question  to  t>e  tried,  the 
verdict  was  set  aside,  and  plaintiff  allowed  to  amend 
by  altering  the  date  of  the  demise.  Hmftt  v. 
Cotlkca,  2  Ir.  L.  Rep.  227,  Ex. 
,  The^dedaration  in  an  ejectment  on  the  title  may 
he  aiQebded  without  prfijadice  to  the  mles  enterefl 
on  the  second  declaration,  if  no  defence  have  been 
taicen.    CarroU  v.  Rector,  1  Ir.  L.  Rep.  117,  C  P. 

In  an  qeetment  on  the  title  when  no  defimoe  has 
been  taken,  an  amendment  of  the  deohuration  may 
be  made  by  eidislituting  A.  for  B.  in  the  deacilption 
of  the  pnmisee.  O'Awn.  v.  Ej'octor,  2  Ir.  L.  Rep. 

In  ejectments  for  non-payment  of  rent  the  court 
permitted  the  declaration,  defence,  and  otiher  pro- 
ceedinga  to  be  amended  by  striking  oat  the  name  of 
one  of  the  lessors  of  the  plaintiff  upon  terms  jof  giv- 
injg  security  for  costs  to  the  defendant.  StusMl  v. 
2  Ir.  L.  Rep.  360.  Q.  B. 

In  an,  fgectment  for  non-payment  of  rent,  which 
went  down  for  trial,  but  became  a  remanet  by 
reason  of  a  successful  challenge  to  the  array,  the 
court  would  not  allow  the  declaration  to  be  amended, 
by  a^ng  a  demise  iu  the  name  of  the  asugnee  of 
an  insolvent  lessor  of  the  plaintiff.  Xflrin  Y^Jm- 
Muwjb  4  Ir.  L.  Rep.  418,  C.  P. 

QiMer«h  has  the  court  power  to  ordes  an  amend- 
ment.of  a  declaration  in  qectmait  fornon-payment 
of  rent,  after  the  service.  lb. 

No  apiendmrat  of  a  declaration  in  ejectment 
ought  to  be  made,  save  for  the  purpose  of  making 
it  oonfonnabte  with  the  copy  served.  BmuM  v. 
Ryan,  2  Jon.  733. 

The  court  will ,  allow  a  demise  on  a  declaration 
in  ejectment  to  be  amended,  without  prqudice  to 
the  rales  to  olead.  J3M  v.  EjeOoTf  7  Ir.  L.  Rep. 
195,Q.B. 

Where  a  person  who  had  been  served  with  an ' 


ejectment  entitled  bis  defence  in  the  name  of  John, 
instead  of  William  Thmstout,  and  the  plaintiff 
martted  judgment,  treating  the  d^noe  as  a  nuHl^, 
the  court  set  aside  the  judgment,  and  allowed  the 
defoue  to  be  amended.  Dot  v.  Ejwtmr^  5  Ir.  L. 
Rep.  601,  Q.  B. 

A  dedaration  in  ^eotraent  was  allowed  to  be 
amended,  after  the  ejectment  had  been  moved  on, 
but  Iwfore  defence  was  taken,  by  altering  the  date 
of  the  demise.  Zsssw  Oma  v.  ^scfor,  6  Ir.  L. 
Rem.  589.  Q.  B. 

In  an  cgectment  on  the  title  the  dedaration  may 
be  amended,  after  defenoe  taken,  without  prgudioe 
to  the  proceedings  already  had,  by  the  addition  of 
a  demise  in  the  name  of  the  faiuband  of  the  lessor, 
who  had  married  subsequratly  to  bringing  the 
eiectmenU  CiunpAsU  v.  Stwrt,  5  Ir.  L.  Rep.  482, 
Q.B. 

Leave  given  to  amend  a  declaration  in  ejectment 
by  altering  tiie  date  cS  the  demise,  upon  the  terms 
of  Uie  paving  the  costs  of  the  motkm,  aUbowh  a 
consent  tor  the  purpose  xsS  amending  had  been 
served.   /7o»  v.  Q)op«r.  BL  D.  &  0. 278,  Q.  B. 

BiU  ofPartiGHlanA-^A  plahitiff  wiU  be  allowed 
upon  terms  to  mnend  hit  bill  of  particnUrs,  by  the 
insertion  of  an  additional  Item,  omitted  by  mirtak^ 
though  an  iUkwUvb  brialbe  had.  JSSmnsor  v.  J^was, 
1  Ir.  Jur.  128,  Ex. 

The  plaintiff  will  be  directed  to  amend  his  bill 
of  particulars,  being  merely  an  'echo  of  the  declara- 
tipn,  on  the  application  of  the  defendant,  without 
affidavit  or  notice  of  motion.  JBiU  v.  MoU,  L  Ir. 
Jur.  37,  Q.  B. 

At  Nisi  jprttw.] — Where  an  application  has  been 
made  to  the  judge  at  Nisi  Prius  to  amend  the  record 
under  the  48th  section  of  the  3  &  4  Vic  c.  105,  and 
it  did  not  appear  that  the  judge  had  refused,  or  that 
the  amendment  had  l>een  made.  Held,  that  the 
court  had  no  jurisdiction  to  make  an  amendment 
ffonan  v.  Ryaut  6  Ir.  L.  Rep.  106,  C.  P. 

In  an  ^ectment  for  the  lands  of  B.  brought  on 
the  South  Riding  of  the  County  of  T.  They  were 
described  in  the  declaralion  as  situate  "in  the  parish 
of  H.  and  county  of  T."  It  appeared  on  the  trial 
that  the  part  of  the  lands  of  B.  within  the  parish  of 
H.  was  in  the  North  and  not  in  the  South  Riding  of 
the  County  of  T.  The  judge  having  amended  the 
record,  by  striking  out  the  words  "  parish  of  H." 
Held,  that  the  amendment  was  authorized  by  the 
statute.  Mwrphm  v.  Cbano^  6  Ir.  L.  Rep.  11^ 
CP. 

In  an  action  on  a  guarantee,  the  declaration 
averred,  that  the  defendant.  "  in  consideration  of 
the  plaintiff's  granting  a  special  warrant  to  A.  and 
B.,  undertook  to  indemnify  bim."  At  the  trial  it 
appeared  by  the  guarantee,  that  the  consideration 
was  to  grant  "a  warrant  to  A.  or  B,  or  either  of 
themt  or  their  assisUnts.    Held,  that  the  omission 

the  words  or  eiAw  of  them  might  be  amended 
under  the  3  &  4  Vic.  c  1 05,  s.  48,  or  the  9  Geo.  4, 
cl6.    ComK»v.Jor»y,6Ir.L.Rep.  319,Q.B. 

Hdd  that  the  amendment  might  be  made  from 
the  copy  of  the  warrant,  and  that  the  original  need 
not  be  produced.   lb.  .         .  - 

The  "  merits*  of  the  defonce  within  the  words  of 
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tiie  3  A  4  Vic.  o.  lOS,  48,  mean  those  whidi  the 
defiendBDt  haa  ralaed  on  the  pleadiDga.  Jk 

In  an  ejectnwiit  for  non-paymeot  ot  not^  the 
demise,  by  mlsUke  laid  prior  to  the  dav  on  which 
the  right  of  entry  accrued,  waa  ameoded  fay  the 
judge  at  Nisi  Prius.  Ottiwelt  v.  HamUl,  Bl.  D. 
ft  0. 185— per  Blackbarne,  C.  J. 

Rul§Ji>r  JudgmentX—The  court  gave  a  oondi- 
tional  order  to  amend  the  rule  for  Judgment  entered 
on  a  wrong  demise;  cause  to  be  shewn  in  ten  days. 
V.  ^fector,  1  Ir.  Jur.  871,  E«. 

JtiAfment.'] — Tbe  name  in  a  bond  and  warrant 
on  whKjh  judgment  had  been  entered  in  181 7  was 
Harf  Dowdal,  in  the  judgment  she  was  called  Mary 
Dowd,  the  court  in  1899  allowed  the  Judgment  to 
be  amended.  LysUr  v.  CmnpbtU,  1  Ir.  L.  Rep. 
294,Q.B. 

The  court  allowed  a  judgment  to  be  amended  on 
eontent  of  the  parties,  by  increasing  the  amomit,  it 
being  entered  the  term  previoua  to  the  application, 
and  being  for  a  Bmall  sum.  ParrM  v.  RusuUt  3 
Ir.  L.  Rep.  40,  £i. 

Tbe  court  will  not  permit  a  judgment  to  be 
amended  nnleu  it  be  shewn  that  it  can  be  done 
without  prejudice  to  intervening  creditors.  Qvwtne 
T.  Richardtony  3  Ir.  L.  Rep.  89,  Ex. 

Where  the  judgment  was  entered  in  a  wrong 
Christian  name  of  the  conusor,  the  plaintiff  was  per- 
mitted to  Taeate  the  old  judgment  and  enter  a  new 
one.  7ft. 

Tbe  court  will  not  allow  a  judgment  to  be  amend- 
ed by  inoreasfatg  the  amount  from  the  principal  to 
the  penalty  of  the  bond,  though  ell  parties  consent, 
a  newjudgment  must  be  entered.  Cromuv.Brown, 
4  Ir.  L  Kep.  219,  C.  P. 

Though  tbe  court  have  the  power  to  make  an 
amendment  they  will  not  do  ao  except  it  be  clearly 
for  the  advancement  of  justice.  So  where  a  judg- 
ment was  obtained' on  a  fcttv^iciar  issued  in  Hilary 
Term,  1841,  and  in  Trinity  Term  fiUIowii^  judg- 
ment was  given  for  the  plaintiff*  on  a  plea  ofnul  ttel 
record  to  the  assignment  of  the  judgment  After 
writ  of  error  brought  on  account  of  the  alleged  de- 
fects in  the  assignment,  the  court  refused  to  allow 
the  record  to  be  amended  by  setti^out  the  assign- 
ment of  the  judgment  verbatim,  ^dlon  t.  Crtagh, 
4  Ir.  L.  Rei>.  275,  Q.  B. 

Where  a  judgment  was  entered  by  an  administra- 
tor on  a  bond  and  warrant  executed  to  the  supposed 
inteitate,  wliich  admioistratioti  was  revoked,  and 
probate  granted  to  an  executrix,  tite  court  refused 
to  allow  the  Judgment  to  be  amended  by  sulMtituting 
the  executrix  tar  the  administeator,  but  allowed  a 
new  judgmmt  to  be  entered  as  of  Uie  present  Term 
in  the  name  of  the  executrix,  and  vacated  the  former 
Judgment.   Archer  v.  Cool«,  5  Ir.  L.  R.  96,  C.  P. 

The  court  after  the  term  in  whit^  the  judgment 
had  been  signed,  afler  a  writ  of  error  had  been 
argued  in  the  Exchequer  Chamber,  and  another 
sued  to  the  House  of  Lords,  amended  the  judgment 
roll  by  filling,  with  the  amount  of  taxed  costs,  a  blank 
left  for  their  insertion.  Irish  Socuty  v,  the  Bishop 
of  Deny,  5  Ir.  L.  Rep.  236,  C  P. 
'  An  amendment  of  tlie  judgment  roll  will  be  allow- 
ed by  altering  the  aurnaine  of  the  conosee.  Han- 
vey  V.  J7ftce,  5  Ir.  L.  Rep.  593,  Q.  B. 


AMndment. 


■  The  court  granted  a  oooditknd  Ofte  la  aaad 
by  aUering  the  anniames  of  bethoonwirMdsno- 
see  from  Brian  to  Bf7an,theybeiBgpra|nWMMi 
In  tbe  bood  and  warraoL  Btum  v.  Bkm,  6  b  I 
R«.fl08,Q.B. 

in  1844  the  ooart  gave  liberty  to  saind  a  jod.. 
mant  of  1816 1^  eha^ging  H  fien  a  jadgaiM^ 
ianu  vropriw  to  a  judgnM  Atom  taiti^ 
by  filling  a  blaidE  in  tbe  renissioo  of  dan^ci  « 
the  record  by  inserting  the  words  "Isst  W  bdwe 
the  wor4  '*  connts,"  and  by  insertiog  tU 
«>first  four"  in  tbe  statemrat  of  the  eoiurtsos  i^ck 
the  Aamages  were  reoovcied.  Qmm  v.  Jhj.  & 
Ir.  L.  Rep.  343.  C.  P. 

A  special  mcqorandum  contaned  isitamt 
of  attorney  will  be  allowed  to  be  added  to  i  jnlfc 
menu  Hikm  v.  Laid  CSborMk  Slr.ul 
2,Q.B.  ^ 

The  court  a>  of  oonne  amended  a  jodgiiM  a 
which  the  name  of  the  plaintiff  was  Mtakss,  Unr 
being  docomeots  to  amend  tij.  CCWug  T.ff Cbi 
nor,  Bl.  D.  ft  0. 95,  Ex. 

The  court  will  amend  the  Jodgnwnt  mil  bjintrt. 
ing  in  tbe  blank  left  for  that  purposatbe  uioaotgt 
taxed  costs  if  the  judgment  be  not  ngiitand  p». 
Buant  to  the  7  &  8  Vic  &  90.  Bmnk^bdaMii. 
Orpetiy  I  Ir.  Jur.  206,  Ex. 

The  memorial  of  the  aasignmeDt  of  a  indgment 
may  be  amended  in  the  name  of  tbe  asiignee,llin^ 
there  be  notbiug  to  amend  by,  upon  tmiiv'a,  ibev. 
ing  the  applicant  to  be  the  peisoa  to  wbsn  it  vn 
intended  that  tbe  judgment  should  have  bea  u- 
signed.    King  v.  Yelmanf  2  Jon.  39L 

Judgment  amended,  fay  aUering  the  osme  of  ibe 
ooweor  from  Charlea  Stewart  Ceny,  to  Timm 
Charlee  Stewart  Cony*  JTnWaw^  v.  Orrj^S  Joi. 
465. 

i'Mfsa.l— Where  a  defhadant  psM  mny  islo 
conrt,  and  the  plahitiff  obt^ned  avardittfbrtlM 
sum,  the  court  gave  lUwrty  to  amsod  tbe  porio. 
Harly  v.  Parker,  6  Ir.  L.  Rep.  455,  Q.  B. 

This  motion  need  not  be  made  wiUuD  tbe  Snt 
four  days  of  term.  lb. 

A  motion  to  amend  tbe  poslea  sbonld  bt  nidc 
within  the  first  four  days  of  tbe  term  SDeeeediif  \k 
verdict.   Sma  v.  aOmneU,  7  Ir.L  Rcfi.  337, 

Record— after  writ  rferrw.J— Where  the  nidiei 
was  given  upon  the  sobatentlal  bsosih  ud  ao  fad* 
ing  appeared  on  the  record  astotwofonulhw^ 
the  court,  after  judgment  prononaeed,  tod  bdbn 
the  return  of  the  transcript,  amended  tbe  rodH  hj 
entering  a  verdict  in  oonformi^  with  tbe  crideace 
in  the  bill  of  exceptions.  Quim  i.  HigHaiid  luv 
ance  Company^  2  Ir.  L.  Rep.  37,  Ex. 

The  application  to  amend  tbe  reoord  Mi  b 
made  in  the  6rst  instence  to  tbe  ooart  bein,  wi 
subsequently  to  the  Court  of  Error  to  sMsd  tkr 
transcript.  lb* 

The  court  will  not  allow  a  pUatiff  n  (tnr  lo 
amend  his  assignment  of  error*  after  spead  dtaw- 
rer,  where  the  amendment  does  not  tnd  ts  fv* 
therance  of  justice.  Rodify  v.  Ommk,  S  b.  U 
Rep.  229,  Ex. 

Subsequently  to  tbe  pronoundog  of  jodpmt  ii 
the  Court  of  Error,  an  unendnentia  tbe  pMtM*" 
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allowed  Co  be  made  by  the  ooartin  whtebtbe  eatwe 
origiaated.  (ydmntU  t.  Mmtfield,  0  Ir.  L.  Rep' 
440,  C.  P. 

Tbe  pla!iBtifF  having  In  Trinity  Term,  1844,  ob«. 
taiaed  a  judgment  for  £100  damages,  aud  dxpeaoe 
coats,  a  writ  otmoe  waamedoot,  and  a  traneoript 
of  tbereeofdwattotheCoart  of  Bxoheqner  Cham- 
ber, Uanka  being  left  In  the  raoord  and  traneoript, 
for  dn  eoili  •  not  Umu  asoertatoed — and  the  oon- 
solidated  fom  of  damages,  expensea  and  eoets.  The 
jadgment  having  been  affirmed  in  Trioity  Term, 
and  the  transcript  subeequently  remitted 'to 
Aig  ooort,  and  tbe  ooets  taxed,  tbe  oomt,  in  Hilary 
Term,  1647,  ordered  the  record  and  transcript  to 
be  amended  by  the  insertion  therein  ef  the  amoont 
of  eoatu,  aad  of  Uie  consolidated  som  of  damages, 
espensea,  and  costs  in  tbe  blanks  left  for  that  pur- 
poae.  .Bam  v.  Shet,  10  Ir.  L.  Rap.S76,  Ex.  S.  C. 
8  Ir.  L.  Rap.  268. 

Sher^ s  returns.'} — Su  Shxbiff. 

Optfer  ef  CntH.]— The  court  will  not  permit  a 
oonditionu  order  to  be  amended.  Awm  v.  Oimp- 
6^7  iT.U  Rep.  408,  Q.  B. 

Au  order  to  set  aside  a  verdlet  generally,  omitted 
Co  mention  oosts,  the  plaintUT  baviog  encoeeded  on 
a  second  trial  the  officer  gare  him  the  costs  of 
both.  Held,  that  on  a  motion  to  review  the  taxa- 
tion the  court  would  not  correct  the  former  order, 
tlie  course  to  be  adopted  was  to  apply  to  amend. 
Pmh  V.  Pmreall,  8  Ir.  L.  Rep.  379,  Q.B. 


ANNUITY— ^  Died. 
Bjr  annuity  deeds  executed  in  the  years  island 
1831  respectively  after  reciting  a  devise  in  1844  of 
an  annnity  of  £50  to  C.  C.  charged  upon  lands  in 
Ireland,  and  payable  half-yearly  on  the  let  cS  Nov. 
and  Ist  of  May,  and  also  the  marriage  of  C.  C.  to 
J.  L.  in  1^7, -and  Che  settlement  thereupon  of  the 
said  aanolties  In  trustees  for  the  separate  use  of  C. 
C  aodanagraonentby  tlie«iddJ.L.u)dlU8said 
wife  for  Oe  sale  of  two  annuities  of  Uie  value  of 
£23  Is.  6d.  each,  to  be  asonred  by  these  oovenants, 
by  assignnmits  of  the  siUd  annuity  of  £50  by  the 
wife,  and  by  warrants  oi  attorney  to  confess  judg- 
ment in  the  King's  Bmch  in  Ireland  for  £500  res- 
pectively— it  was  witnessed  in  one  of  the  deeds  that 
in  consideration  of  £200  lawful  money  of  Great 
Britain— and  in  the  other  deed  that  in  consideration 
of  £200  of  lawful  money  of  Great  Britain  current 
in  England,  the  said  J.  L.  and  his  wife  respectively 
covenanted  to  pay  to  the  grantee  the  said  annuities 
by  yearly  payments  on  the  Ist  of  November,  and 
the  Ist  of  May  respectively,  including  the  respective 
proportional  parts  between  tiie  last  day  of  payment, 
or  the  day  of  the  date  of  the  deed,  and  the  death  of 
tbe  wife ;  and  also  to  assign  policies  of  insurance  for 
her  life  in  soBse  English  office  Co  the  grantee;  and 
by  the  same  deeds  ttie  wifo  appointed  the  grantee 
to  be  her  attorney  to  recover  tlw  said  aniud^.  These 
deeds  were  prepared  in  Irdand,  and  unon  Irish 
stamps,  and  transmitted  to  England,  where  they 
were  executed  by  the  grantors  who  resided  tber% 
and  where  also  the  oonsideration'money  was  paid ; 
hal  they  were  executed  by  tbe  grantee  in  Dublin, 
of  which  plaoe  he  was  described  in  both  deeds. 


Warrants  attorn^  in  the  usual  EnsU^  form  to 
enter  judgments  hi  tbe  King'a  Bench  in  Ireland  wer« 
also  prepared  in  Ireland,  and  exeonted  by  the  res* 
peodve  parties  at  the  same  thnes,  and  the  earn* 
places  as  the  deeds  respectively.  Held,  that  these 
conttaetswere  Eo^i^  and  v<ridfor  want  (^regis- 
try, under  the  proriskms  of  the  Ei^EUah  Annuity 
Act,  53,  Geo.  3,0. 141,  a.  a.  Ftrgimn '9.  tomeuti 
ft  Ir.  L.  Rep.  81,  C  P. 

APPEAL— CxsTio&AW,.CxTiL  Bux,  Quak- 
TBB  Susioim. 

APPORTIONBIENT— iS^  LAHoirfmo  ARD 
Tbhakt  (Rxkt.) 
— ^ — 

APOTHECARY— 5«  Mahdamos. 

In  an  action  of  debt  for  a  penalty  under  the  31 
Geo.  3,  c.  37,  held  to  be  sufficient  to  aver  in  the 
deeluration,  that  the  drfendant  did  practise  the  art 
and  mystary  of  an  apothecary,  without  stating  the 
particular  acts  dwie,  and  that  it  need  not  be  averred 
that  the  defondant  practised  the  art  and  mystery  of 
an  apotbeoaiy  for  (vofit  ve  gain,  iinertscon'sr* 
BaU  V.  Cakwi,  Sir.  L.  Qep.  186,  Q.  B. 

A  person  elected  1^  the  thutans  »oommittee  of 
a  fever  hospital,  to  be  apothecary  thereto,  and  com. 
pounding  drugs  for  the  patlaits  in  such  hospital, 
does  not  subject  himself  to  the  penalties  infficted 
by  tlie  31  Geo.  3,  c.  34,  for  practising  as  an  apo- 
thecary without  a  certificate.  Govtrnora  of  Apo~ 
ihMcaM  Bail,  v.  AicAob,  7  Ir.  L.  Rep.  390,  Q.B. 

APPLOTHENT— As  PAuaa  Csmi,  Trbs 
CoMPOsmoff. 


ARRAY— ^  Joftr. 


ARBITRATION. 


Suhmiuum^ — Where  a  witness  to  a  deed  of 
submisuon  refused  to  verify  tbe  deed  by  affidavit, 
the  court  held  the  rule  requiring  the  affidavit  xuA 
to  be  intexible^  «id  the  deed  was  made  a  rule  <^ 
court  without  iL  ShorUM  v.  Jforon,  2  Ir.  L.  Rep. 
87,  C.  P. 

It  is  good  cause  against  making  an  award  a  rnle 
of  court,  that  the  submission  to  t&er  is  not  in  writ- 
ing, and  it  lies  l^>on  tlie  party  applyii^  to  shew  it 
was  in  writing.  Gouldimg  v.  Gotddingt  2  Ir.  L. 
Rep.  164,  Q.  B. 

Either  party  may  revoke  bis  submission  before 
it  be  mad«  a  rule  of  court,  lb. 

By  submission  It  was  referred  to  arbitrators  "  to 
declare  what  amount  might  be  the  profits  to  be 
derived  by  defendant  from  the  expenditure  of  plain- 
tiff, with  allowance  foe  ditching  and  draining,  as 
well  as  all  buildings  and  manure,  so  as  to  extend 
its  benefits  to  any  future  crop."*  The  arbitrators 
awarded  **  that  the  defendant  should  give  plaintiff 
X107  7s.  on  account  of  profits  calculated  to  accrue 
to  Mbndant  from  plaintiff's  improvements  t  that 
defendaot  give  plainlHT  the  use  of  the  dwellbg 
house  and  offioes  to  tbe  1st  of  May  nest;  that  on 


Digitized  by 


8 


ArbiiratiM. 


[DIGEST  OF  CASES.] 


Afnutt 


that  day  plaintiff  give  up  to  defendaDt  powetrion 
of  aaid  premivMi  leaving  tbon  in  the  same  repair 
aa  at  preMot.  Hdd,  that  the  portion  of  the  award 
relating  to  the  pmHssion  of  the  premiaea  waa  bad, 
not  being  warranted  by  the  aubmlMloo,  but  that  it 
was  aeparable  from  the  re^ue^  and  that  tha  award 
for  the  amount  of  the  imiwoveBieiita  waa  good. 
jr«f7%  V.  BtlUmt  4  Ir.  U  Bep..  91S,  Ei. 

A  lubecribing  witnesa  to  the  exeention  of  a  deed 
aabmission  to  arbitratioa,  nader  tiie  10  Win*  3, 
c.  14,  although  there  is  no  csuse  in  court,  wil^ 
Upon  refusal  to  verify  his  attestation  by  affidavit, 
be  ordered  to  do  so  on  pain  of  attadiment,  and  to 
pay  the  costs  of  the  motku  to  oompel  the  execution. 
NwMt  V.  Lom,  10  b.  L.  Ben.  4  &  S.  C  Bl. 
D.  &  O.  SSO. 

It  is  not  open  to  such  a  witnesa  declining  to 
verify  his  attestation  to  justify  his  refusal,  on  the 
ground  that  the  time  bos  elapaed  within  which  the 
sobmissioa  ahcmld  have  bem  entered  as  a  rale  of 

fNXUt.  lb. 

Qinere,  whether  upon  such  refusal,  tiure  being 
DO  oauae  before  the  conrty  it  has  joriadiedoB  to  di»< 
penae  with  tba  production  of  the  affidavit  to  veiifVt 
and  to  enter  the  nbmisrion  aa  a  mle  ct  oowL  A. 

Wbwea  matter  is  refivred  to  axbitcadoB,  and 
oomplicatad  matters  of  law  uid  equity  are  iaindved 
therein,  fees  to  couusel  for  perusing  and  settKng 
the  deed  of  submission  will  be  allowed  on  the  tax- 
ation of  the  oosts,  between  pnrty  and  party.  /«  >•• 
Booth,  1  Ir.  Jor.  68.  C.  P. 

Seferenee  lo.]— On  an  application  to  oonflrm  the 
luster's  report  mi  a  refwence  respecting  the  amend- 
ment on  the  record  of  ntvivor  of  a  judgment,  the 
court  has  jurisdiction  to  refer  the  whole  matter  to 
an  arbitrator,  if  that  course  be  more  liltely  to  do 
justice  than  if  left  to  a  jury.  Cntue  v.  Dame$, 
3lr.  L.  Rep.36a,C.F. 


Auard^ — Where  arbitrators  assessed  certain 
damages,  bung  the  amount  of  several  bills  of  costs 
doe  to  the  attorney  by  his  oUent,  subject  to  be  re- 
duced by  taxation,  the  award  was  held  good.  Gowtr 
T.  Donovany  1  Ir.  L.  Rep.  40,  Q.  B. 

By  an  order  of  Nisi  Prius,  a  case  was  referred 
to  arbitration,  it  having  been  consented  that  a  ver* 
diet  should  be  talien  for  the  plaintiff  for  tlie  sum 
claimed  by  him,  "  with  costs,  subject  to  be  reduced 
or  tamed  into  a  verdict  for  the  defendant,  with 
costs,  accordins  to  the  finding  or  award  of  the 
arbitrators."  The  award  reduced  the  amount  so 
entered  fbr  the  plaintiff,  but  was  silent  on  the  sub- 
ject of  costs.  Held,  that  the  plaintiff  was  entitled 
to  the  costs  of  the  reference,  and  of  the  award,  in 
addition  to  the  costs  of  the  action.  Fdrbroilur  v. 
Barl  t^Kmgttaih  9  Ir.  L.        288,  Ex. 

If  a  cause  at  Nid  Prius  have  been  referred  to 
arUtratioD,  and,  In  eonaequenee  v£  any  de&ul^ 
Uie  proceedings  rai  the  arbitration  are  nugatoiy, 
the  pftrty  nlUmatdy  anccessflil  cannot  recover  the 
costs  of  the  arlntration  proceedings,  unless  sudi 
have  been  expresriy  provided  for  by  the  deed  of 
snbmiasion.  (yDrUcoU  v.  Jf^Cbrfmry,  9  Ir.  L. 
Kep.  570,  Ex. 

EnUrii^  Juigmtnt  vp(m,'\ — Though  a  moticm 
to  ooD0rm  an  award,  on  an  order  of  reforance  to 


arUtration  made  in  a  cans^  u  imniirwsuj.  Tm 
when  the  terms  of  the  deed  of  labaMov  we,  iw 
the'dedsimi  of  the  artHtrakm  shooU  bs  ntdt  ^ 
judgmaat  of  the  oonr^  a  notion  Ibr  la  oriir  n 
enter  up  iodgment  ie  nnwuaaiy.  Wmmat.hHm. 
1  Ir;L.R«pb344,Q.B.  ^ 
Where  tbn  partiea  to  an  astiM  nftm4  tW 
natter  in  dSapnto  to  ailHtntion»  sad  agiwd  tbit 
yoAmml  should  be  entered  for  the  saai  iwarM 
ana  the  defendant  after  the  award  wooU  bm  in, 
a  plea  of  confession  for  the  amount  awirdid,  ibe 
court  ordered  judgoarat  to  be  entored  tm  Ibr  the 
sam  awarded,  and  directed  that  he  shoold  pn  tie 
costs  of  the  motion.  /VsncA  v.  f«ml^(  [f  \^ 
Rep.  151,  Ex. 

Bniargimg  Nns  Jvr  makimg  JneriV-Tta 
court  has JurisdictioD,  under  the  S  ft  4Vu  e. 
105,  s.  6$  to  enlarge  the  tina  lor  irtiinigfi. 
malting  th^r  award  after  the  tern  hn  «^nd, 
even  though  the  deed  of  sabudaion  sootui  t 
dense  «npowering  the  arUtratm  to  sitnil  tk 
time  from  time  to  tfane.  Maenml  r.  Jbeaa^  1  h. 
Jur.  16,  Ex. 

Et^ordng^ — To  obtain  exacutiou  nder  tk  3 
k  4  Via  cap.  105,  sec  27,  for  a  son  mnj 
awarded,  the  party  seeUng  it  most  aim  in  n 


WitMite*  of.] — The  applicatioa  fbr  i  rale  to 
eompel  the  attendance  of  witnesses  before  ui  ariii- 
trator,  under  8  ft  4  Vic.  e.  100^  who  bsd  bets  ip- 
peintod  W  an  order  of  Nud  Prins,  shooU  bf  ude 
to  fi^  single  judge.  OfCbimor  t.  Baffi,  lit;  L 
Rep.  66,  C.  P. 

Cos<i;3--A  cause  in  the  Court  of  Coonoo  Plm, 
and  eroBB  cause  in  the  Court  of  Ezdisqser,  In  lU 
latter  the  matter  was  referred  at  Nin  Prioi  b; 
a  oonamt  which  was  made  a  rule  ttf  covt,  tte 
partiea  delivered  Uank  plnas  of  ooDSBimoiatlie 
arbitrator,  who  fiUed  up  the  Uank  pies  of  eonfa- 
non  signed  by  the  defendant^  on  wUchradgONst 
had  been  entered  up  in  the  Comawa  nwi  tti 
court  wderad  the  officer  to  tax  the  eoito  of  tb 
cause  and  of  the  reference,  althougb  Uis  wMot 
had  never  been  made  a  mle  of  tlie  court  Mvm 
V.  Troy,  3  Ir.  L.  Rep.  468,  C  P. 

By  consent  between  plaintiff  and  defenduit,  ill 
matters  in  dispute  were  referred  to  arirftntioo ;  tW 
consent  waa  afterwards  made  a  rule  of  ooort,  ud 
a  sum  awarded  to  be  paid  by  the  defeadut  to  tW 
plaintiff,  together  wkfa  the  costs  of  the  award  ud  of 
the  referenoej  the  award  and  order  to  eooBm  m 
having  been  r^iistered,  pursoaat  to  the  8  ft  4  Vie. 
0. 106,  a.  Sd;  the  court  ordered  tbedefadutia 
pay  the  anm  awarded,  together  with  As  tued 
ooata,  but  doubted  whether  the  plaiatlir  vu  co- 
titled  to  Isaue  exeention  under  the  27th  sea  fsr  Ae 
sum  awarded.  v./NHm,  Slr.L.X(^50^ 

Ex.  ^ 

ARREST — S—  ExECUTxoR,  Baixv  AmDAm. 
Barkbott. 

PrivUeged  Psrseni.]— A  salaried  tlok,  io  w  of 
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BcM  of  tbe  ooBitB,  'u  privUegad  from  arreit 

on  his  way  to  court  to  fttt«Qd  Ui  office 
.  Em  parte  JE^tUh  8  Ir.  U  Rep.  87,  Q.  a 
m  Bu  applioawm  to  be  digehaned,  nndw 
otinj  Ao^  it  most  be  denty  and  explicitly 

that  the  party  appbin^  was  a  sirfdier,  daly 
)d  at  the  tame  <n  the  airestt  and  that  snch 

was  oootnry  to  the  Intent  of  the  Ack  The 
ioDB  of  wbidi  are  to  be  fltricdy  oonstnied* 
irr  V,  Booth,  S  Ir.  U  Hup.  94,  Ei. 
tsfendant  arrested  nnder  a  wrtt  oat  of  one  oS 
perior  courts  was  discliaif^  on  enteriifg  a 
00  appearance  upon  the  ground  that  his 

bad  been  seiied  under  an  attat^ment  from 
9rd  Ma^or  and  Sheriff's  Court,  for  the  same 

of  action,  and  that  the  proceedings  in  that 
were  for  the  same  cause  of  action.  Dainel 
niel,  2  Ir.  L.  Rep.  374,  Ex. 
lere  a  person  hy  his  proceedings  in  one  ooort 
)taiQed  a  security  for  his  demand,  he  shall 
\kc  arrest  the  defoidant  for  the  same  cause 
ion.  lb. 

party  to  an  Equi^  suit  is  not  privil^ed 
arrest  while  attending  a  commisrion  to  exa- 
witnessea  in  the  causes  dtCarOu/  v.  Lwrvt 
U776. 

party  who  aUended  at  tbe  Haitet^  ofiiee  to 
Its  leases,  on  leaving  was  arrested  nnder  a 
b  held  that  he  was  entitled  to  be  discharged 
«  ground  of  pririkge^  although  he  T«nained 
uoQ  for  a  fortnight  after  his  arrest,  without 
1^  any  application.  Wheder  t.  FoXy  S  Ir,  L. 
SOS,  note. 

jw^  who  rendea  in  tbe  conntiy,  but  who  is 
tedaooe  in  Dublin  as  a  witness  in  the  Prero- 
«  Court,  is  protected  from  arrest  during  the 
e  time  be  retudns  in  town,  htma  ^fide^  for  the 
on  of  being  examined*   M^DonnM  t.  (?ray, 

L.  Rep.  509,  Ex. 

bere  an  attorney  applied  to  be  discharged 
arreit  on  an  affidaHt,  stating  that  be  bad 
Mending  professionalW  on  tbe  6  and  6tb  of 
•nr  at  the  Qnarter  Sessioos  Court,  when, 
■8**  eUier  maklen,  he  was  e^aged  Ibr  Uie 
■wr  in  a  crown  case  I  that  the  triustnod  over 
n  7tb  irf  Jannarr,  ni  the  morning  of  wUdi 
"immediately  before  the  sttting  of  the  eonrt, 
»  di^nnent  waa  going  in  the  direction  thereof," 
M  arrested  on  a  CAM.  Held  that  the  affidavit 
KfectiTe  in  not  atating  that  the  defendant  was 
{ Ut  coort,  on  bis  |»ouasl(mal  business,  at  the 
of  the  arrest.  SeoU  t.  Fnyiu,  6  Ir.  L.  Rep. 

party  summoned  before  a  magistrate,  on  a 
^  charge,  is  not  privileged  Irom  arrest  on 
^rn  home  fro^  attendance  on  the  lummona. 
»"  V.  M*DoHmeU,  5  Ir.  U  Rep.  594,  Q.  B. 
*!^Der,  when  engaged  in  tbe  disdiarge  of  bis 
u  duty,  is  {mvikged  frotp  arrest  t  and  tbe 
vhavii^  notice  of  his  being  so  engued,  and 
Dug  him  notwitbstandii%  was  old^|ea  to  pay 
of  bis  discharge.  CbtfwAcm  t.  TMir,  9 
•Rep. 488.  a  P. 

Bbl^  an  assistaot  btrrister  is  privileged  from 
ti  aa  well  daring  the  exercise  of  his  dvil,  as  of 
pmioal  jurisdiction;  and  the  privilege  will 
■k  though  be- should  arrive  in  the  county  on 


tbe  day  preceding  that  appointed  for  holding  tbe 

aeasions.  MoOo^f  v  ,  10  Ir.  L.  Rep.  14,  C.  P. 

Tbe  officers  of  the  Qneen^  Bouji  have  no 
genoal  privilege  of  exemption  from  arreai  on 
final  prooess ;  their  privilege  only  extends  to  tbe 
pwiOQB  during  wUoh  tluy  are  going  lo^  retnming 
from, «  enmed  in  thdr  offldaT  di^es.  MagraA 
V.  OuptTt  To  Ir.  L.  Rep.  S8S,  Q.  S.  C.  B1.  D. 
ft  0. 141. 

A  person  summooed  from  a  distant  part  of  the 
ooun^,  to  attend  before  a  Mastw  in  Chancery,  li 
privil^^  from  arrest  upon  dvil  prooeaa  j  not 
merely  while  attending  at  the  Master's  chambers, 
and  going  and  returning  thentfrom,  but  alon* 
during  his  stay  in  town,  in  punoance  of  the  sum- 
moos.   Rooney  v.  Cooktt  10  Ir.  L.  Rep.  469,  Ex.  - 

Where  a  par^  was  in  custody  on  a  criminal 
charge  which  was  abandcned,  bat  immediately  on 
bdng  liberated  from  the  doeit  he  was  taken  In 
execution  by  the  sheriff,  upon  a  writ  imed  at  the 
suit  of  die  plaintiff,  who  bad  do  connection  with 
tbe  prosecutor  in  the  criminal  case.  Held  that  he 
was  not  privilq;ed  fW>m  arrest.  Bw:kmatUr  r. 
Cax,  2  Ir.  L.  Rep.  101,  Ex. 

Stek»t  if  then  had  been  obUorion  between  tbe 
pkintiff  and  proseeotur.  Jk 

Where  a  person  is  hi  enstody  of  the  dierifl^  npoq 
a  erinfaul  charge,  it  is  not  neeassary  to  obtain  an 
fn-der  of  tbe  court  for  the  sheriff  to  detain  Um  in 
a  dvil  suit  Jk 

Whore  an  officer  tbe  coort  has  been  arrested 
upon  a  CO*  so.  and  seeks  to  be  discharged  upon  the 
ground  of  privilege,  he  must  saUsfy  the  court  Uiat 
bis  application  is  made  bond  ySrfs,  and  if  any  cir- 
cumstances are  disdoaed  to  lead  tbe  court  to  think 
it  otherwise,  it  will  refuse  his  application,  iit  rs 
■         8  Ir.  L.  Rep.  301,  Q.  B. 

Such  an  applicaUon  must  be  made  without  delay, 
therefore  where  it  appeared  that  the  defendwit  was 
arrested  upon  the  lltb  of  January,  and  did  not 
apply  until  the  S8th,  held  that  tbe  lachea  waa  d»- 
didve  against  the  mdtion.  76. 

AjidamU'y^Ku  affidavit  to  bf^d  to  bail,  stathig 
that  defendant  was  indebted  to  the  plaintiff  **  in 
the  aom  of  £20^  beddea  interest,  being  lbe«aoaot 
of  a  UU     exchange,  dated  and  drawn  by  F.  H> 

on  ,  accepted  by  the  ddendant,  payi^  at 

91  days  alter  date»  which  biU  was  paawd  to  Ibe 
plaintiff  for  valoable  oonsideration,  is  insuffideot. 
Jf'CMy  V.  Birntg,  1  Ir.  L.  Rep.  39,  Q.  B. 

An  aflfdavit  to  liold  to  baO  for  goods  add  and 
delivered  to  tbe  defendant,  or  for  bis  nse,  and  Xsj  Ua 
order,  is  soffident.  For  mmiey  paid,  Idd  out, 
and  expended  to  and  for  the  defendant,  and  for  hie 
nse,**  without  adding  "  at  his  request,"  is  defoctive. 
Hughet  V.  Dowd,  1  Ir.  L.  Rep.  24,  Ex. 

An  affidavit  to  hold  to  bail,  by  an  adminiatrator, 
for  rent  "due  upon,  and  by  virtue  of  a  lease, 
bearing  date,  &&,  and  made  between  the  deceased 
of  the  one  part,  and  J.  M.  (the  ddendant)  of  tbe 
other;**  without  stating  that  J.  M.  held  and  en- 
joyed under  the  lease,  waa  hdd  to  be  suffidraU 
Gaimm  v.  JTt^an,  1  Ir.  L.  Rep.  33,  Ex. 

An  affidavit  to  Iwld  to  bail  by  one  of  two  plain- 
tiffs, lUtiog  that  one,  W.  P.,  (ibe  defendant,X 
•*  WM  indebted  to  H.       deponenfa  Ute  partner, 


Digitized  by 


10  Arreif,  [DIGEST  OF  CASE&]  ArrnL 


in  the  mm  of  £156  for  goodi  mM  and  delivered 
liy  the  nid  H.  and  the  deponent,  daring  their 
Iivte  partnership,  to  tmd  Jor  W.  P.,  and,  at  his 
reqnwt,  wai  held  to  be  sufficieiit.  Horwood  v. 
Pewm-y  I  Ir.  L.  Rep.  203,  Ei. 

An  affidavit  to  hold  to  bail,  in  an  action  by  the 
iod(»«ec^  agaioft  the  aoceptor  of  a  bill  of  exobanM, 
muit  itate  the  indorsement  to.  the  plaintt£ 
hdil  V.  Bridgeman,  1  Ir.  L.  Rep.  62,  Ex. 

An  affidavit  to  hold  to  bail,  giving  only  the  ini- 
tials of  tbe  defendant's  Christian  nam^  is  insoffi- 
dent  Chaffkrt  t.  Bwgham,  1  Ir.  L.  B«p.  S4S,  Q.B. 

An  affidavit  to  hold  to  bail  atatiiig  thai  W. 
tba  defendant  was  indebted  to  the  deponent  in  £21 
I  Is.  as  tbe  bearer  of  a  oertoin  obeck  drawn  1^  W.  R. 
on  R.  R.,  which  said  obeck  was  given  onto  Uiis  de- 
ponent for  value  received  by  the  said  R.  R.  in  diet, 
washing.  Sec  provided  by  deponent  for  the  said  R.  R. 
at  hb  request,  and  made  payable  to  bearer,  the  pay- 
moit  of  which  had  been  refiised  by  the  said  R.  R. 
Held  to  be  insuffioinU  Ckagjf  v.  Rmuajft  2  Ir. 
L.  Rep.  843,  Ex. 

.  Affidavits  on  behalf  of  the  defendant  under  the 
6th  section  of  the  3  &  4  Vic.  c.  105i  ihonld  negative 
any  intention  of  leaving  the  oooDtrr*  £«mm  v. 
M'Cvhey  3  Ir.  L.  Rep.  24,  C.  P. 

A  party  will  not  be  discharged  frqm  custody  who 
has  been  arrested  under  a  fiat  when  he  qualifies  his 
swearing  aa  to  his  having  no  intention  of  quitting 
the  oonntrj,  and  there  are  droumstaqpe^  in  the  case 
which  sustain  the  beUef  that  he  has  an  intentioii  of 
'  leaviiw  the  eountry.  Bvghu  v.  Rjfant  3  Ir.  L. 
107,  03. 

.  Where  an  aflldavit  on  whi<^  a  fiat  is  sought  states 
on  belief  that  tlie  diafendant  is  alwut  to  quit  the 
country,  the  grounds  of  belief  should  be  accurately 
stated,  and  where  the  fiat  was  obtained  on  such  an 
affidavit,  and  the  defendant  arrested,  the  court  on 
an  affidavit  stating  that  he  did  not  intend  to  leave 
the  conntiT,  ^scharged  him.  Htighm  Crmpell, 
(3  Ir.  L.  Rep.  108  Q.  B.) 

Held  also  that  an  application  to  set  aside  the  fiat, 
and  not  the  order  upon  which  it  issued,  was  suffi- 
cieotly  formal  lb. 

An  affidavit  that  the  defendant  was  about  to  leave 
Ireland,  unless,  8tc  was  held  to  be  sufficient  toobtain 

■  judge'a  fiat  to  arrest  faim.  Byan  v.  iZyan,  3  Ir. 
L.  Rep.  200^  Q.  B. 

-  Repeated  dedarations  by  the  drfendant  that  he 
woald  leave  tiio  country  to  avoid  payment  of  his 
debti  though  made  in  moments  of  irritation,  were 
held  to  be  rafikient  pndHdile  cuise  to  Imld  the  de- 
fendant to  bail. — Perrin,  J.  dusratMnto.  lb. 

SmiUife,  the  plaintiff  in  shewing  cause  against  a 
eoQditiMml  order  for  the  discharge  of  the  defeudant 
must  rely  on  his  affidavit  to  hold  to  bail,  and  cannot 
Me  adcUUonal  affidavits,  lb. 

Where  the  drfeodant  relies  on  a  counter  affidavit, 
in  sopport  of  an  application  to  set  aside  a  judge's 
order  under  which  he  has  been  arrested*  the  plain- 
tiff m^  Dudte  an  affidavit  in  reply.  PminM  v.  Jfo- 
^mrs^  8  Ir.  L.  Rep,  349,  Ex. 

t  •  Tbtf  affidavit  to  ground  an  applioation  for  a  dia^ 
diarge  most  deny  positively  the  averments  in  the 
plaintiff*e  aftdavit  on  which  the  fiat  was  panted. 

I  JiMw  v.  WaterMt  4  Ir.  U  Repy  311,  C.  P. 

■  Wheve  tbe  affidavit  upon  wUoh  a  flat  bad  been 


obtaiaed  for  the  arrest  of  a  party  wa>  Sled  viUiM 
baring  any  stamp  upon  it,  no  eanse  hsiog  tbea  pend 
ing  between  the  inrties,  tbe  ooort  set  aside UiefiH! 
and  (Hrdered  that  Uie  bail  bmid,  exseoted  by  ibe  As 

fendantand  hissareties,shouldbedeliTercdutobe 
cancelled,  upon  his  altering  a  commoa  apumM 
PUtnket  V.  Plunktt,  4  Ir.  L  Rep.  366,  §1/^' 

Qumre,  must  an  action  be  eoamsneid  bifiiK  a 
flat  can  be  obtained  ?  lb. 

The  affidavit  to  hold  to  bail  cannot  be  aaeodcd 
when  tbe  interesta  of  third  partiss  an  iBvalTcd,  vA 
bati^een.  tbe  original  parties  no  amaDdoiM  till  be 
allowed  naless  there  be  tomethii^  to  umuI  b? 
JoAiMfaM  V.  Pothmkr^  6  Ir.  L.  R^-  25,  Q.  a 

Semble,  a  mistake  in  tbe  name  of  Ihedrfeitdiot 
in  an  affidavit  to  bold  to  bail  is  a  sobitaiitid  itltit, 
and  cannot  be  treated  as  an  iitegulsrity.  Ik. 

A  fiat  tat  an  arrest  was  set  aride,  the  affidavii 
upon  which  it  was  grounded  stating  that  the  defnh 
dant  was  about  to  toave  tbe  county  instead  of  tk 
country.   BaU^^.Bail^t  5Ir.llRep.I37,£L 

The  plaintiff's  affidavit  to  obtain  s  fiat  need  m 
state  a  positive  belief  as  to  the  tmtb  of  tbe  ddb- 
dant's  being  about  to  leave  tbe  ooontrj,  pnmded 
the  facta  be  such  as  would  lead  the  ^nd  of  ibajii^i 
to  that  conclusion,  lb. 

As  to  the  practice  in  obtaming  s  Sat  for  ik 
arrest  of  the  defendant.  Tib. 

An  affidavit  to  hold  the  defendant  to  bail  dmidd 
be  precise  as  to  the  aum  due.  Rvt^i.  Doma,  S 
Ir.L.Rep.364,QpB. 

When  the  affidavit  atated  that  the  dspooent  la 
Informed  that  the  defendant  was  sboot  la  Inn  Ibe 
country,  the  person  from  whom  tbeinforaatioii  vu 
obtain^  should  be  stated,,  and  an  affidantmidel^ 
him,  or  an  excuse  for  its.  non-prodactioo.  A 

A  plaintiff  on  a  motion  to  set  ande  a  Sit  wiQ  not 
be  allowed  to  read  an  affidavit  in  explaoatioa  of,  or 
to  Bupplv  the  deficiencies  in  the  affidavit  t^vUdi 
tbe  fiat  has  been  granted,  lb. 

An  affidavit  for  tbe  arrest  or  detention  of  a  ddoi- 
dant  under  tbe  2nd  section  the  3  &  4  Vice.  lOj^ 
must  state  the  belief  that  tbe  defendant  it  abw  lo 
qmt  Iceland,  unless  he  be  forthwith  snHebeodel, 
and  must  also  state  the  faots  upon  whiobaidi  bditf 
is  founded.  J7ooA;«  v.HkUhdtSninZb.L&tf. 
51,  Ex. 

An  allegation  by  the  plaintiff  that  the  defoidai 
admitted  himeelf  to  have  Ijeen  goiUyoFtbicraKir 
forgery,  and  that  he  believes  remssdheirillib 
scondt  is  sufiicient  cause  against  a  ooaditioDi]  ofdtr 
to  be  discharged  from  custody  nndsrtbeSft  4 Vic 
c.  105,  a.  6,  though  the  d^eodaot  sveanbebdn 
intmtion  to  leave  the  country.  v.  ^'Cak, 

3  Ir.  L.  Rep.  66,  C.  P. 

An  affidavit  for  a  judge's  fiat  to  aniit  oeed  not 
be  made  aooordiog  to  the  strict  ralsi  of  hpl  pi- 
dence,  and  stat^ents  made  on  hearaaj  tai  Mief 
will  be  sufficient,  ffickey  v.  Moort,  (4  Ir.LI^ 
468,  Q.  B^Perrio,  J.  ditteiUie^ 

The  affidavit  on  which  ajudge's  orderfetked^ 
fendant's  arrest  was  obtained,  stated,  otkai^ 
were  probable  causes  for  believing  that 
was  about  so  leave  tbe  ooootry.*  UeUtobeiw^ 
ficient.   5ofb«o»  v.  i?^,  Bl  D.  ft  a  ISa 

WUhout  probM  canss.}— An  imt.  viibnit 
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bolding  a  defendant  to  special  bail,  thoagh  the 
gftest  be  without  probable  cause,  does  not  entitle 
riM  defendant  to  his  costs  under  the  43  Geo.  3, 
-46.  Joelr.  Peard,  (10  Ir.  L.  Rep.  550,  Q.  B. ; 
S.CBID.  &0.  179. 

Que  re,  if  a  party  be  arrested  and  kept  in  gaol, 
not  being  able  to  procure  bail,  or  if  he  lodge  the 
pom  daim^  he  is  in  such  case  entitled  to  his  costs, 
the  arrest  being  without  probable  cause.  Jb. 

The  defendant  and  his  brother  being  respec- 
tirdy  indebted  to  the  plaintiff  for  goods  sold,  the 
fonner  in  £d9  14a.  6d,  and  the  latter  to  (tie  amount 
of  £10;  it  was  agreed  that  in  considentiori'  'that 
pIuDt^would  take  the  defendRo^a  bill,  payable  at 
twelve  mouths^  for  the  amount  of  hia  own  and  his 
brother's  debts,  his  brotber'B  debt  should  be  placed 
to  defendant's  aceount  {  defendant  accordingly  ac- 
cepted a  bill  for  the  entire,  paysitle  at  twelve 
months,  but  plaintiff  not  being  able  to  get  it  dis- 
counted returned  it  cancelled,  and  defendant  then 
accepted  a  second  bill,  payable  at  six  months.  The 
affidavit  to  hold  to  bail,  which  was  made  by  plain- 
tifl*3  SOD,  stated  that  the  defendant  had  represented 
himself  as  a  man  of  property,  but  that  discovering 
■hvtlj  after  the  defendant  had  accepted  the  second 
tnll  that  this  was  untrue^  he  returned  that  bill  also 
cancelled,  and  commenced  the  present  action,  the 
d^daot  having  been  arrested  for  ;£43.  Held  that 
be  was  entitled  to  his  cents  pursuant  to  the  49  Geo. 
3,6.46.  CMIenv.  O'Brim,  8  Ir.  L.  Rep.  255,  CP. 

To  entitle  a  defendant  to  coats  under  the  48  Geo. 
S,c.46,s.8,  there  must  "have  been  en  actual  arrest 
M    Tm/or,  9  Ir.  L.  Bcp.  48%  Ex. 

Bst  it  is  not  necessary  for  tbede^idant  to  show 
ibstlbe  plafntiir  vas  ftctoated  1^  mandous  mottvef 
in  procuring  him  to  be  arrested  for  too  larve  a  sum. 
lb. 

Id  an  action  for  the  non-delivery  of  goods  the 
pltiBiiff,  under  the  drcuiustances,  was  held  to  be 
jostified  in  holding  the  defendant  to  bail  for  the 
ralueofthe  goods.  Swdtk  r.  iKiteAiw,  I  Ir.  Jur. 
2&S,Q.B. 

2}udiargeJ]-^'Wheu  a  defendant  was  arrested 
under  a  capiasquo  mmtf^  in  which  be  was  deacribed 
by  the  ini^l  of  one  of  his  Christian  namea,  he  was 
diaehaiged  on  entering  a  common  appearance,  al- 
thoi^  he  had  ugned  the  prondsswy  note  on  which 
be  was  sued,  by  uie  same  initial,  it  appearing  that 
doe  diligence  had  not  been  used  to  obtain  a  know- 
ledge of  the  real  name.    Symtet  v.  Batt,  fi  Ir.  L. 

Upon  a  motion  to  disdiai;ge  a  defendant  from 
costodj,  opoD  thegnNud  Uut  shals  a  married  wo- 
man, uotiOB  of  tho  motion  must  be  sorved  upon  the 
opposite  party  even  ti^  obtain  a  con^tlonid  order. 
Jtnv  T.  iOMMHi,  2  Ir.  L.  Rep.  66,  Q.  B. 

Wiiere  a  party  was .  in  custody  on  a  criminal 
charge,  which  was  abandoned,  but  immediately  on 
being  liberated  was  taken  in  execution  upon  a  writ 
of  CO,  9a.  Held,  the  application  for  the  prisoner's 
discharge  might  properly  be  made  to  the  court  from 
which  the  process  issued,  but  tlie  criminal  court 
might  also  take  cognizance  of  it.  BvekmMbr  v. 
Cos,  2  Ir.  U  Rep.  101,  Ex. 

A  boil  bond  given  by  the  defendant  on  his  anreat 
wss  eanedled,  and  proceeding  thereon  stayed,  on 


terms  of  the  defendant  paying  the  costs  of  sudt' 
proceedings,  and  entering  a  ccmimon  appearance^ 

3  &  4  Vic.  c.  105,  B.  6.  MitchMr.Emu,  SU.Im 
Rep.  49,  Ex. 

A  defendant  having  been  arrested,  and  having 
given  bail  to  the  sheriff,  the  court  ordered  the  bail- 
bond  to  be  cancelled  on  defendaut  entering  a  com- 
mon appearance. — 3  &  4  Vic.  c.  105,  s.  6.  Hookt 
V.  Duke  ofRovigo,  3  Ir.  L.  Rep.  51,  Ex. 

A  defendant  who  had  been  arrested,  and  given  bail 
to  the  coroner,  previously  to  the  passing  of  the  9  ft 

4  Vic.  c.  105,  was  held  to  be  in  custody  within  the 
6th  section,  and  the  hall-bond  was  cancelled  on  his 
entering  a  common  appearance.  Arbimin^,Rjgtn, 

3  Ir.  U  Rep.  53,  Ex. 

The  court  will  not  grant  a  conditional  ordw  to 
discharge  a  party  out  of  custody  on  mesne  process, 
where  he  is  also  in  custody  on  an  execution.  (yLogh- 
lin  v.  Hughei,  8  Ir.  L.  Rep.  63,  C.  P. 

The  court  will  not  discharge  a  defendant  from 
arrest  under  mesne  process  where  he  has  presented 
a  petition  under  the  insolvent  act  to  be  discharged 
from  the  same  debt,  although  that  petition  was  dis- 
missed at  his  own  instance  before  the  ap^icatlon 
was  made.  Cohen  v.  O'Donomm,  8  Ir.  L.  Rep.  88, 
Q.B. 

Upon  a  motion  to  make  absolute  a  conditional 
order  for  the  defendant's  discharge,  under  the  3'  ft 

4  Vic.  c.  105,  s.  6,  the  court,  under  the  circum- 
stances of  the  case,  granted  the  defendant  his  costs 
of  the  application,  .mnnan  v.  ItatK,  5  Ir.  L.  Rep.. 
101,  Q.  B. 

.  To  preolnde  a  party  frofn.  tile  hencAt  of  the  8  & 
4  Vic.  c.  105,  s.  6,  he  must  not  only  have  presented 
a  petition  In  the  Insolvent  court,  but  the  petition 
must  be  pending  at  the .  time  of  the  application. 
Fitzpatrick  v.  Z>unRtf,  9  Ir.  L.  Rep.  158,  Ex. 

Q  use  re,  if  his  petition  had  been  dismissed  by 
fraud,  would  that  preclude  him  from  the  ben^  of 
the  statute.  lb. 

It  is  not  necessary  to  move,  under  the  3  ft  4  Vic. 
c.  105,  s.  5,  for  a  conditional  order  that  a  party 
who  had  been  arrested  on  a  judge's  fiat,  should  be 
discharged  from  custody  ;  such  a  motion  should  tw 
made  upon  notice,  and  met  in  the  first  instance. 
MiUt  V.  Magennu,  3  Ir.  L  Rep.  271,  C.  P. 

Where  the  defendant  was  arrested  imder  a 
judge's  fiat,  the  court  discharged  him  from  custody 
on  his  own  affidavit,  corroborated  by  others  nega- 
tiving the  inference  drawn  by  the  plaintiff  from  his 
acts  and  conversations,  and  denying  any  intention 
of  leaving  the  country.  Oabriel  v.  Lyiaght,  8  Ir* 
L.  Rep.  272,  C.  P. 

The  court  refused  to  discharge  a  defendant  out 
of  custody,  though  the  plaintiff  omitted  to  leave 
with  the  sheriff,  at  the  time  of  lodging  the  execution, 
a  certificate  of  the  sum  due,  according  to  the  pro- 
visions of  the  6  Anne,  c.  7,  but  put  the  plaintiff, 
who  was  out  of  the  jurisdiction,  under  terms  to  ap* 
pear  to  an  action  for  an  ille^l  arrest,  irwta  v. 
SknMUm,  4  Ir.  L.  Rep.  270,  Q.  B. 

A  party  having  beian  arrested  on  a  writ  which 
which  was  not  endorsed,  as  required  by  the  48rd 
general  rule,  and  having,  while  in  custody,  filed 
his  petition  under  the  insolvent  act,  which  after- 
waids  abandoned,  but  on  which  one  of  his  creditMs 
WM  seeing  to  have  an  assignee  appointed*  the 
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tjaaxt  nfawd  to  diichanre  him.  WiUte  v.  XkU,  4 
Ir.L.Rep.406,aP. 

Od  ft  moUott  to  dinhvge  a  psriy  out  of  ottataAjt 
the  oonrt  wQl  take  the  sffldavtta  made  on  boui 
^dei  Into  coniidflr^on,  and  if,  upon  the  whole, 
there  appear  to  be  probable  came  for  believing  the 
defendant  to  be  about  to  quit  Ireland,  the  motion 
vill  be  refoaed.   Hickey  v.  Moore,  4  Ir.  L.  R.  46a 

Where  an  order  had  been  iMued  by  the  Insol- 
vent Court,  under  the  5  &  6  Vic.  c  95,  for  the  dis- 
oha^  of  a  pauper  prisoner,  the  marshal  most 
obey  tiiat  order,  Uiough  detainers  be  then  lodged 
with  the  sheriff  against  the  prisoner.  Mr  poHe 
Siaunton,  &  Ir.  L.  Rep.  681,  Q.  B. 

Where  a  married  woman,  who  was  sued  as  the 
drawer  of  certain  bills  of  exchange,  suffered  judg- 
mott  to  go  by  defoult,  and  was  taken  in  execution, 
the  court  ordered  her  to  be  diacharged  upon  mo- 
Uon,  she  having  practised  no  deoeptioo,  and  the 
pUntiff  btAn  aware  of  her  coverture.  Pgfiptr  v, 
Keify,  6  tr.  L.  Rep.  580,  Ex. 

A  plaintiff  cannot  act  upon  two  concurrent  writs 
of  oo.  so.  and  &A.vt  the  same  time.  Where  a 
CO.  JO.  and  ^  jis.oaving  issued  together,  a  small 
sum  only  was  levied  under  the  former,  and  before 
retumhig  the  Jt.  Ja,  the  defendant  was  taken  in 
execution  undw  the  oa.  so.  the  court  discharaed 
her  out  of  custody.  Fm»M  v.  Dtmpitift  1  Ir.  Jar. 
64.  Q.  B. 

The  court  will  reatrein  a  defendant  who  declines 
to  be  pirt  under  terms  not  to  bring  an  actimii  from  so 
doing;  Ik 

On  mutu  tmdJSnal  Proeeu."] — Stt  Execittion. 
Malicioui  AmtU']—8M  Cabb  (Actiob  oh.) 


ASSAULT— At  TawASS. 
ASSETS — Sm  EzxcuTOBa  ahd  ADMnmmATOBS. 
♦ 

ASSIGNMENT. 
Of  G^odhJ— Dkid.  "Chosbs  in  Acnoir. 
.  OfLtaMtt*y^St»  LAHDLoaD  Ain>  Tivamt. 
— ♦ — 

ASSIGNEES— 5«#  Bamkbupt,  laaoLVBirr. 
ASSISTANT  BARRISTER— 5m  Ansff, 

QCASTXB  SuSIOIfS. 


MaSTIB  ABO 


ASSUMPSIT— As  Gdabantbb. 

Sbbtamt. 

A$tump»U  jvn«nt%.} — The  platntil^  a  trader, 
being  ennarrassed  in  his  drcnmstaoees,  proposed 
to  his  oredltoA  to  oompound  their  debu  for  6s. 
and  8d.  in  the  pound.  The  defendant,  one  of  the 
creditors,  refused  to  accede  to  the  composition, 
unless,  prior  to  fals  rigning  the  comporition  deed, 
he  received,  in  ad^tion,  goods  to  the  value  of  3s. 
and  4d.  in  the  pound.  The  plaintiff  gave  the  de- 
fendant gooda  to  that  wnount,  and,  in  oonsidm- 
tion  tluroof,  the  latter  signed  the  oompositioD  deed. 
Held  that  the  plidntiff  wai  entitled  to  reeovm-  from 
the  defendant  the  asioant  fbr  which  tin  goodi^  ao 


sold  and  delivered,  were  sold  by  the  dafabtt. 
V.  Hiek$,  8  Ir.  L.  Bm.  Mb  Ex. 
WhwtnHteaBaf  aroaaeotcied  iataas  ^ne. 
ment  Ibr  tlw  toll  of  a  gate  upon  the  road  vith  A. 
for  a  certain  sum  by  the  yeafv  And  A  took  p«t. 
scsdon  of  the  gate  and  received  the  toUn  Hdd 
that  they  were  entitled  to  recover  tn  m  sctkn  of 
amump^  on  tlie  agreement,  aUhoi^  ttsj  eoold 
demise  only  by  deed.  Minktar  v.  Vlmn,  \  U 
L.  Rep.      Q.  a 

ConndhnilfoM  to  tt^tporuy^tn  an  actios  miiiut 
A.andB.,  (Uswifek)  OBthejofattaBdseTcriF^ 
missonr  note  of  B.,  and  a  ibRser  hnsbsnd.  It  tp. 
peared  at  the  trial  that  B.  was  possessed  ttfuut 
property  at  the  time  she  rignea  the  nols^  nd  ilm 
on  application  few  payment  of  the  note,  dor^ 
widowhood,  she  admitted  the  debt  and  proamd 
to  pay  it.  The  frot  her  having  sepsnte  yn- 
perty  did  not  appear  upon  tiie  dedanidoii,  vUd 
aftw  slating  the  making  of  the  note  by  B.  ind  W 
first  husband,  and  the  death  of  the  latter,  avemd 
that  B.,  whUaC  a  widow,  and  aole,  "  in  eoosldm. 
tlon  of  the  premises'*  promised  to  pay  the  uott. 
Held  on  motion  in  arrest  of  judgnisnt,  that  the 
declaration  was  bad,  as  not  diselonng  a  nSdw 
consideration  for  the  promise  of  B.  Fmur  t. 
Coitelloe,  4  Ir.  L.  Rep.  485,  Ex. 

For  memejf  paid  io  the  Dtfmdemt*  «w.]-A. 
bttng  seised  of  an  estate  fat  mo,  agreed  to  eoartf 
the  same  to  B.  his  son,  inoondderationof  seemii 
annuity,  and  also  that  the  son  duwld  pi^  hu  ddm, 
which  wero  eMmerated  on  a  sohedols  anoosd  lo 
thedaedof  ooBfoyaoee.  When  the  partin  wm 
aboat  4o  «ieontatbBdaad,it  waadiMomsdibts 
debt  doe  hgr  bond  froM  A.toC.wMOmii<mdA 
refoaed  to  exeooto  the  deed*  vntil  B.  wrotsahttar 
Btattni^  that  A. «  havlni^  si  tbe  tfaaa  of  Oo  ena- 
tion  of  the  deed,  oonv^ing  his  estate  to  no.  Mated 
that  there  was  a  debt  doe  by  him  to  C.  wUek  ■ 
not  included  in  the  schedule^  at  foot  of  slid  dee4 
of  conveyance,  lagreetoseoore^andpqrtkasusei 
and  that  A.  may  u  released  vod  disehargsd  fna 
payment  thareoft**  C.  aoeepted  of  this  kOer 
shortly  after  it  was  written )  recovered  two  na», 
on  account  of  interest  upon  the  bond  deb^  froa 
si,  and  had  not  after  looked  to  A  for  pavwot; 
but  B.  had  at  «te  time  offsrad  to  pay  ths  wit  tt 
the  principal  sam  to  C  An  aetioo  «f  mnnpnt 
was  faronght  fiir  the  leoovery  of  this  debt,  lijr  C. 
against  B.  Held  that  it  oodd  not  be  maifltsM; 
fifal,  beoanse  if  the  contract  by  a  waa  eooadand  H 
a  eollateral  Bgreemeol^  Ihn  lattM' did  not  shew  t 
fldent  oooslderathNi  to  soatalB  thf  Mtioaj  Mooadlf, 
tochaige  the  debt  of  the  defendant  opoa  kum 
original  undertakings  a  release  to  C  or  A.  oris 
offer  to  execute  such  release,  ought  to  bai«  kea 
relied  upon  and  esUblished.  Cotptr  t.  FiHer,  4 
Ir.  L.  Rep.  869,  Q.  B. 

The  defendant,  by  a  written  agreeaM(,Mt  a 
honse  from  the  fdainti^  at  a  ovtain  yesHj  tist, 
"  above  taxes,"  the  snooeeding  tsoant  hariB|  been 
oUiged  for  to  pay  an  anear  of  taxes,  which  bad  ac- 
orued  due  during  the  period  of  tfae  defeadsofs  occu- 
pancy, was  allowed  by  the  plaintiff  te  tske  credil 
in  his  rant  for  the  sum  so  paid.  Hdd  tbal  tli« 
plaintiff  might  recover  the  amooal^  in  an  a«ioo  of 
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indthUahu  astunmntt  for  money  paid  to  tlie  de- 
fendant's uw.  iltorp  V.  Herout  4  Ir.  L.  Rep. 
319,  Ex. 

WheD  ft  statute.  creaUng  a  corporation,  directs 
tliai  the  oodDcil  of  the  corporation  shall  take  an 
MxooDt  criT  the  expenses  incurred  in  carrying  into 
eftet  the  provisions  of  the  Act,  and  then  that  the 
oosndl  shoald  order  the  town  clerk  to  pay  the  some. 
Semble,  such  an  order  to  the  town  clent  does  not 
niiie  an  implied  assumpsit,  by  the  corporatiott,  to 
nav  nich  expenses,  ffumphreys  v.  Lord  MmfOTf 
fJMUn,  6  fr.  L.  Rep.  169.  Q.  & 

Quiere,  is  tbk  town  derk  liable  for  these  ex- 
penses, lb* 

Where,  on  the  death  of  a  lessee  for  lives,  his 
beir  st-Iaw  toolc  possession  of  premises  demised  to 
the  lessee,  and  the  rent  thereof  having  become 
iw  itter  the  death  of  the  lessee^  and  during  tlie 
poveoien  (tf  the  heirat-Iaw,  the  executor  of  the 
testes  was  compelled  to  pay  it  to  the  lessor.  Held 
that  the  heir^-law  was  liable  in  an  action  for 
money  pud.  Kirkmood  v.  Bwtkt,  7  Ir.  L.  Rep. 
387,Q.B. 

Held,  also,  that  the  executor  was  not  bound  to 
aue  is  bis  represeotadve  capacity.  Ih. 

By  a  decree  of  the  Court  of  Chaucery.  a  demise 
ofiix  twenty-one  parts,  of  certain  lands,  for  nine 
huadred  years  from  the  year  1811,  was  executed 
in  IMO 1^  die  ploiirttf  to  the  defondant,  and  two 
othmMteaaBtsin.eoaiaioUt  pursuant  to  arddea 
of  H^rcemoit  of  1786.  and  which  lease  contained 
Uie  folloviog  recital,  "  and  whereas  it  is  the  true 
intent  and  meaiuaa  of  these  presents,  and  of  the 
psftioi  Iwetoi  and  the  said  W.  Fitton,  (the  de- 
/eoduil,)  P.  II.  Fitton,  and  R.  Fitton.  do  hereby 
admit  and  acknowledge,  that  th^  the  said  W.  F.. 
F,  B.  sod  R.  F.,  thdr  exeoutors.  administrators, 
tod  ssugns,  and  their  estate  and  interest,  under 
lIuH  presents,  in  the  premises  hndnafter  demised 
ire,  and  shall  be  liable  to  the  payment  of  rent 
chugSk  u  lieu  of  titlies  or  tithe  compositioo,  wUdi 
Bov  ii,  or  bereato  8h«U  be^  chargeable  upon,  or 
ptjaUs  out  of  tka  premises  hminafter  demised,  in 
addWoB  to  the  jeaily  rent  hereinafter  reserved  \ 
and  that  the  leasors  ia  these  presents,  their  heirs, 
esrcntors,  admiuistrators  and  osngni,  ahall  be 
wboUy  exempted  therefrom."  And  in  the  red- 
iendum  the  rent  was  expressed  to  be  payable 
"over  snd  above  all  taxes,  charges,  rates,  assess- 
meots,  rent^  charge,  in  lieu  of  tithes,  and  other 
impositions  whatever,  imposed,  or  to  be  imposed  by 
Aa  of  Parliament,  or  otherwise,  quit  and  crowu 
not  only  excepted."  The  plaintiff  having  in  itve 
tweotf  •one  undivided  parts  of  the  same  parcel  of 
Und,  also  deinaed  by  him  to  the  same  lessees,  an 
estate  liable  to  the  tithe  rent-cham.  under  threat 
of  1^  prooeedhigs,  paid  the  tithe  rent-diai^ 
due  oat  of  the  eleven  twenty-one  parts,  and  siwd 
the  ddTeodant  In  essnmpilt  for  eontribotion,  in 
reapect  of  Uie  rix-tventy-one  undivided  parts, 
held  unde^  the  lease  of  1840.  Held,  first,  that 
under  the  above  stato  of  facts,  die  defendant  was 
entitled  to  pay  the  rent-chaige  in  question,  and 
sue  the  defendant  for  contribution ;  secondly,  that 
covenant  for  the  amount  was  not  maintainable 
upon  tlie  lease  of  1840;  and  that  the  action  was 
well  brought  in  assumpnt,  for  money  paid  to 


the  defendant'^  use.  ZM»  v.  Fitton,  10  Ir.  L.  Uep. 

81,  Ex. 

Where  a  par^  gi^ea  one  promissory  note  in 
substitution  for  another,  which  is  accepted  by  the 
holder  of  the  first  in  discliarge  of  it,  an  a(Aion  for 
money  paid,  for  the  use  of  tlie  defendant,  ia  raaio- 
taiuable.  M'Kenna  v.  HartneUy  1  Ir.  Jtir.  232;  Ex. 

A  special  verdict  stated,  tlut  "the  defendant 
did  receive^  as  salary  and  fees,  for  exeouting  the 
duUes  of  the  ofllce,  the  sum  of  £3.01 1  Qs.  4d.' 
Held,  that  the  salary  and  fees,  so  found  to  have 
been  received,  were  legal  fees,  as  such,  and  reco- 
verable in  an  aotioo  fwt  money  bad  and  reedved. 
Darky  it.  Smyth,  10  Ir.  L.  Rep,  376.  Ex.  Ch. 

JIfortU  ObiigatiotuJ] — A  fetlier  is  not  under  an^ 
legal  obligation  to  provide  for  the  njtport  of  hia 
child ;  and  to  nuke  Idm  UaUe  for  Decenaries  sup- 
plied for  the  maintenaiiee  of  the  child,  thwe  must 
be  a  contract  expressed  or  implied  i  nor  will  the 
fact,  that  the  father  has  permtttod  the  child  to  live 
with  tlie  mother,  while  she  lived  apart  from  him. 
be  any  evidence  that  she  is  an  agent  of  the  father, 
or  that  she  has  any  authority  from  him  to  contract 
debts  for  the  maintenance  of  the  ohild,  when  he 
disputes  the  legitimacy  of  such  chil^  D^y  v. 
Spread,  4  Ir.  L.  Rep.  247.  Q.  B. 

For  VepotiU  paid  upon  Vndertakingt  dhan- 
donvd  or  a6orfto«.J~The  defendant  being  the  pra> 
prietor  of  certain  shares  in  a  projected  joint  stock 
company,  for  which  he  paid  a  deposit  of  £50,  sold 
the  same  to  the  plaintiff  for  £250,  through  a  third 
person  who  negoUated  the  entire  sale.  In  about 
a  fortnight  after  the  project  was  set  on  foot  it  was 
entirely  abandoned ;  and.  before  any  deed  or  writ- 
ten agreement  was  executed  by  the  parties,  the 
plaintiff  revived  back  the  £50.  the  amount  of  the 
original  deposit  on  the  shares  he  purchased,  and 
then  brought  the  present  action  for  mou^  had  and 
received  for  his  use,  by  the  defendant,  in  ord«' 
to  recover  the  residue  of  the  £S50.  Held,  that  he 
was  entitled  to  recover  that  sum.  Maguire  v. 
Goddardy  3  Ir.  U  Rep.  306,  Q.  B. 

f7«e  and  Oecupatiom.'] — Where  A.  was  tenant 
from  year  to  year  to  B.  and  C,  the  holding  being 
in  each  case  from  November  to  November.  B. 
served  notice  to  quit  upon  A.  and  C,  requiring 
them  to  deliver  up  possession  on  the  1st  of  No- 
vember, 1840 ;  and  brought  his  ejectment  in  Ja- 
nuary following.  In  February  following  C.  gave 
up  possession  of  the  premises;  and  in  1642,  B. 
having  obtained  judgment  in  the  ejectment  against 
A.  he  executed  bis  Aodtfrs,  and  turned  A.  out  of 
possession.  It  also  appeared  that  C.  Iiad  paid  all 
rent  due  1^  bim  to  November,  1840.  Held,  thai, 
ander  these  circamstnnces,  A.  could  not  maintain 
an  action  for  use  and  occupation  against  C.  for  any 
rent  to  aoome  after  Nov^ber,  184(k  Barman  v. 
Btndefwt,  5  Ir.  L.  Rep.  477,  Q.  B. 

In  asBumprit  for  use  and  occupation,  if  it  appear 
ou  the  cross-examination  of  the  plaindff's  witnesses 
that  the  agreement  on  which  the  action  is  brought, 
though  originally  made  and  entered  Into  by  panrf. 
was  afterwards  reduced  into  writing,  and  signed 
by  the  plaintiff,  that  agreement  must  be  produced, 
or  [Hiqwr  gnmnd  laid  to  admit  of  secondary  evi- 
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dence.  Thunder  v.  fForrvn,  8  Ir.  L.  Rep.  181,  Ex. 

Id  an  action  for  uw  and  occapation,  the  plaintiff 
proved  by  a  witneaa  the  fiKt'of  the  occupation  bv 
the  defendant,  and  on  his  eroM-exatDination  ad- 
mitted there  was  a  written  agreement  In  existence 
which  the  plaintiff  did  not  produce.  Held,  that 
sach  instmmeot  ought  to  have  been  given  in  evi- 
dence ;  and  a  declaration,  by  the  defendant,  of  his 
holding  at  a  particular  rent,  was  not  admiinbl& 
LawUu  v.  Q^teaUy  8  Ir.  L.  Rep.  382,  Q.  B. 

A.  being  in  possession  of  certain  premises,  at  a 
Tcarly  rent,  proposed  by  letter  to  B.  to  become 
leasee  of  the  same,  and  additional  premises,  for  the 
same  letm  that  B.  held,  at  a  ^tedfied  rent  pay« 
able  half  yearly,  to  commenoe  on  the  1st  of  May 
^  tbm  next — rcaerving  power  to  pay  the  ground  rent 
'  tn  the  landkffd,  and  deduct  tbe  same  from  the  sd- 
polated  rent ;  and,  also,  reserving  liberty  to  pur- 
chase Che  right  of  B.,  in  said  premises,  at  any  time 
after  the  date  thereof ;  A.  having  remained  in  pos- 
session for  two  years  subsequent  to  this  proposal, 
and  no  lease  having  been  executed — Held,  that  an 
action  for  use  and  occupation  was  properly  main- 
tainable for  the  rent  in  arrear.  Henry  r.  Fonctf, 
6  Ir.  L.  Rep.  S05,  Q.  B. 

When  a  corporation  purchased  houses,  pursuant 
to  power  given  them  by  certain  town  improvement 
Acts  of  Parliament,  which  did  not  directly  autho- 
rise a  letting  by  will  fran  year  to  year,  and  which 
houses,  at  the  time  of  the  purdiase,  were  in  pos- 
sesion of  yearly  tenants,  whose  interests  had  not 
been  purchase^  nor  had  they  bem  remunerated 
for  damagea  done  by  the  works  of  tbe  corporation 
--Held,  that  the  corporation  might  sue  them  in 
iwe  and  ocropation,  for  rmt  accruing  after  the 
purchase.  The  Corport^im  of  Belfiut  v.  TudaUt 
1  Ir.  Jur.  206,  Cir.  C.   [Per  Pigot,  C.  B.] 

The  defendant  was  declared  tenant  under  the 
court  in  a  mortgage  matter.  In  the  month  of  De- 
cember, 1846,  on  the  receiver  being  discharged, 
the  pluintiff,  (the  mortgagor,)  distrained  the  de* 
fendant  for  the  rent,  which  the  latter  paid  under 
pressure  of  the  distress.  In  the  month  of  March 
following  the  plaintiff  put  the  defendant  out  of 
possession  by  an  iiyunction,  and  brought  an  action 
for  use  and  occupation,  for  the  period  intervening, 
between  tbe  preoeding  November,  and  the  time  of 
executing  the  injunction.  Held*  that  such  an  action 
wa«  malntable.  MitckeUr.Bii^,l  Ir.  Jur.  143,  Ex. 

At  the  period  of  the  setting,  the  following  me- 
morandum was  entered — **  Declare  Edward  Bulfio 
tenant  to  the  lands,  at  £66  per  annum,  he  paying 
tbe  inheritor  for  his  seed  and  labour,  and  getting 
in  return  compensation  for  the  grass  which  has 
been  consumed."  Held,  to  be  conclusive  of  tbe 
nature  of  tlie  agreement,  and  that  plaintiff  oould 
.  not  sustain  a  count  for  the  price  and  value  of  crops 
bargained  and  sold.  Jb. 

i^a^ble^  that  an  action  for  use  and  occupation 
of  an  incorporeal  hereditament  does  no^  lie,  except 
it  be  incident  to  the  reality.  Xinheitr  v.  O'Learvt 
I  Ir.  L.  Rep.  73,  Q.  B. 


A  tenant  sued  in  an  actlob  for  use  and  occupation, 
,  wd  who  obtains  a  verdict  which  is  bad,  by  reason 

of  the  visdirecUoo  of  the  judge  who  tried  tbe  case  «"»«"*'ts^  omiu  ^.»""rr  .u^d 
—eannot,  as  oause  against  a  motkm fova  «•«  trial*  <  paying  the  suom  fcspgtfjVJ'^ 

rely  upon  tfa>  wrongful  eviction  by  his  landlord, .  >uid  half  the  costs,  thv  defrswM 


during  the  term,  as  suspending  tbe  reot  ihognW 
unless  the  Act  of  eviction  bai  been  fond  V(  t 
jury.    Smyth  v.  Kellett,  1  Ir.  L.  Rep. 

Actiom  Jitr  Momty  had  and  r«wML]-A.U 
adzed  of  government  stodc,  stsadiBgiD !»« 
died  intestate ;  and  B.  obtiaed  sdnutntbi 
him ;  B.  died  intestate,  and  C  <A4UKd  tk 
nistration,  de  boHtt  nan,  to  A ;  C  tumi 
power  of  attorney,  authoriiung  E.  to  teO  ott  i 
stod^  and  receive  the  aoiooot  far  her,  | 
did ;  C.  afterwards  died  wiUuntt  ttin&g-  nasi 
the  proceeds  of  the  aale,  and  appoioud  U  |j 
executor ;  D.  may  recover  the  anoont  cf  itm 
ceeds,  in  an  action  fbr  money  had  sod  nmu 
C  to  the  use  of  C.  Cwr&oit  v.  Bmtos,  3  kl 

Pkadinge  in  indebitatus  Atntmpnt.]  Tki 
claration  stated,  that  the  defendant  vu  yM 
to  the  plaintiff,  in  a  certain  sam,  fur  tk«  at  f 
occupation  of  certain  prenusea,  withM  ittsiU 
promise  to  pay  it.  It  also  contained  tli«  m 
counts,  which  were  introduced  under  a  "i^ 
also,"  and  cwicluded  with  an  svenDnu,  ihs 
defendant,  in  consideratim  of  the  jamm  i 
spectively,  promised  to  pay  the  ssid  hri  wntim 
eeveral  moniee  respectivdly  on  reqoeit.  Kdu 
demurrer,  that  there  were  two  counts  ioilifM 
ration,  and  that  the  firat  was  bsd, for  rati 
promiaet  the  word  last  mentioDed^iatHsnj 
count  not  extendingto  the  first.  IRbMT.JUl 
3  Ir.  L.  Rep.  588,%z.  ' 

A  count  for  use  and  ooeapatim  nil 
"that  the  deff*ndant  held,  and  axapiiti^ 
regueat,  and  by  the  permission  of 
Held,  on  special  demurrer,  to  he  bad. 
Fox,  4  Ir.  L.  Rep.  369,  Q.  B.  i 

The  declaration  stated,  that  the  defei^*^ 
indebted  to  J.  C.  deceased,  in  a  wnii 
worlc  and  labour ;  and  in  another  ns  ^  I* 
sold  by  the  said  J.  C. ;  and  in  aootlxr 
agiating  divers  cattle,  without  svening 
to  pay.   It  also  contained  tbe  money  ma, 
commenced  thus — **  And,  also,  tbe 
on  the  same  day  and  year,  and  st  tbepl» 
said,  was  indebted,*  &c.|  aod  coDctadd--' 
therefore,  the  ddendant  aflerwsrdi,ta  wi>(« 
day  and  year  last  aforesaid,  and  stlb»}i3«»_ 
said,  in  consideration  of  the  pnaiK>»  ^ 
there  promined  to  pay  the  said  W 
several  monies  respectively,  to  tbe  mkI  J-  ^ 
life  time,  on  request ;  yet  he  bath  dinw* 
promises,  and  hath  not  paid  say  of  tbe 
or  any  part  thereof."    Held,  on  «peei»l  d*" 
the  first  set  of  counts  were  bad  for  »««  ^ 
mise.  Condon  v.  HyveSj  7  Ir.  L 

Pleadings  in  fecial  A$vKmfni-}~'^ 
tioo  iu  tbe  first  count  averred,  that  certmi  >^ 
had  been  oommenoed  by  (me  •> 
plaintiff,  against  C.  and  &,  for  oertiu  >^ 
by  them  to  B.;  that  judpnent  «• 
against  them,  and  a  and  S.  taken  u 
that  in  consideration  thereof,  and  '^[f]^ 
at  the  request  of  the  defendsnt,  vouliij^ 
the  disohaige  of  the  said  C  aod  &ouc«[ 
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>  the  plaintiff  tlie  other  half  of  the  costs;  it 
irerred  the  consent  of  the  plaintiff  to  their 
irge,  ou  paying  the  amount  of  said  atun^  and 
be  costs ;  that  the  other  half  of  the  aidd  eoMs 
to  be  paid  to  the  defondaiit  on  rBqawt,  and 
itated  the  braaeh.  The  third  ooant  was 
1,  averring  that  the  defendant  promised  to 
nreraUe  to  the  plaintiff  for  half  the  costs,  in 
leratifHi  that  tlie  pluntiff  would  consent  to 
t  the  sheriff  to  discharge  them.  Held,  on 
ner,  that  these  oooota  were  bad,  there  fa«iog 
ennent  that  the  costs  remained  due  and  ud- 
tbe  defendant  not  being  previously  liable, 
id,  also,  that  the  coosent  stated  in  the  first 
,  should  be  a  consent  from  the  plaintiff  in  the 
tioD,  and  that  it  should  be  averred  that  such 
It  continued  to  the  bringing  of  the  action, 
econd  count  staled,  that  the  defendant  pro- 
to  pay  half  the  costs,  without  stating  to 
.  Held  to  be  bad  for  want  of  that  averment, 
my  V.  fForv,  I  Ir.  I«  Kep.  346,  Q.  B. 
s  statement  that  one  person  is  trustee  for 
er  is  not  suflkieut ;  the  nature  of  the  trust 
d  be  shewn.  76.  [Per  Burton,  J.] 
a  declarati<Hi  in  aaswnpnt  there  were  three 
it  counts  on  bills  of  exchange.  The  first 
it  the  defeodaot  as  acceptor ;  the  second  and 
as  drawer  of  two  other  bills ;  and  the  cora- 
noney  counts*  The  first  count  contained  the 
promise  to  pay,  according  to  the  tenor,  &c. ; 
omise  was  stuted  in  either  the  second  or  third ; 
Iw  general  conclusion  contained  Uie  words 
aeDtloned.**  Held,  on  special  demurrer,  to 
teend  and  third  counts,  that  the  general  pro- 
is  ihe  conclnsiou,  extended  to  tliese  counts, 
Uiatanding  the  words  la^t  mentioned.  MiUs  v. 
CiU.  I  Ir.  L.  Rep.  323,  Q.  a  [SeeZomtw  v. 
»i,8.C.a76a3 

in  action  by  the  ludder,  against  the  indorser, 
not  Deceamry  to  aver  a  promise,  in  each 
i  the  promise  in  the  condusioo,  given  by  the 
nl  rules  of  1834,  extending  to  ail.  Roch$  v. 
!»«,3Ir.  L.  Rep.  178,  C.  P. 
^  also,  that  tlie  averment,  •*  promised  to  pay 
aid  several  monies  to  the  plaintiff,"  was  tanta- 
it  to  a  "  promise  to  the  plaintiff  to  pay  him," 
lb. 

le  declaration  stated,  that  one  H.  A.  was 
ited  to  the  plaintiff  in  £100  as  his  salary,  for 
doue  by  the  plaintiff' for  tlie  said  H.  A.,  in 
nde  of  coru-factor ;  and  that  H.  A.  assigned 
«  defendant  hi*  business,  and  the  good  will  of 
>4  all  debU  due  Id  Urn  I  and  that  defendant, 
ituidwatioD  of  plaiutiff  agreeing  to  assist  htm 
■nyingpn  said  bunneas,  and  ooUectiog  said 
>•  promised  to  bold  himself  accoonuble  for 
Moment  of  plaintiff's  salary,  due  by  H.  A.  to 
^uHitiff;  anid  in  consideratiun  of  the  promises, 
undertook,  and  promised  to  pay,  the 
tutt-tnentioLed  sum  of  money,  to  the  plaintiff, 
equeat  The  toipHnon  money  counts  were  added, 
H  H  general  breach,  but  without  avtrriug  a 
tafiiuM  requmiur-  Held  upon  writ  of  Error, 
r  verdia  ai.d  judgment  for  tlie  plaintiff,  that 
declaration  wa«  bad;  it  appearing  tliat  the 
'udaiu's  pn  mise  was  a  pranise  lo  pay  tlie  debt 
"^liw  p«iaoo,H.A.i  upon  requests,  yet  that 


no  default  was  allied  on  the  part  of  H.  A.,  and 
no  request  averred  on  the  part  of  the  plaintiff. 

Held,  also,  that  the  defect- was  not  cured  by  the 
verdict,  a  previous  request  being  necessary  to  give 
title  to  the  plainti^  anch  request  bdng  lidd  in  the 
declaration  as  part  of  the '  defendant  proroiaa 
Makar  y.  OtSkaOt  3  Ir.  L.  Rep.  516,  Ex.  Ch. 

In  an  aelion  of  assumpsit  the  plaintiff  declared 
that  he  was  seized  undw  an  indenture  of  release, 
of  certain  premises  by  which  he  covenanted  to  pay 
the  rent  thereby  reserved,  and  also  to  keep  the 
premises  in  repair ;  and  being  so  seized,  and  having 
in  his  possession  such  indenture,  the  defendant,  in 
consideration  that  the  plaintiff  would  deliver  him 
the  indenture,  and  put  bim  in  possession  of  the 
premises,  promised  to  pay  the  rent,  and  keep  the 
premises  in  repair.  Flea,  that  this  promise  waa 
parcel  of  a  contract,  respecting  an  interest  in  land, 
was  witliin  the  Statute  of  Frauds,  and  required  a 
note  in  writing.  Held,  upon  general  demurrer  to 
this  plea,  that  it  appeared  sufl^ently  on  the  plead- 
ing, that  the  agreemeut  oonowned  an  interest  in 
land,  to  tffiw  It  within  the  Statute  of  Fniuda. 
BmAam  v.  Hardy,  6  Ir.  L.  Kep.  179,  Q.  B. 

A  declaration  stated,  that  in  consideratioD  that 
the  plaintiff,  and  one  £.  B.,  now  deceased,  at  the 
special  instance  and  request  of  the  defendant,  had 
given  and  made  to  the  defendant  a  proposal  of  £15 
a  year,  with  a  fine  for  certain  lands,  undertook, 
and  promised  the  plaintiff,  and  the  said*  E.  B. 
to  complete  a  purchase  of  the  estate,  and  to  exe- 
cute a  lease  of  the  premises ;  and  averred,  as  a 
breach,  that  the  defendant  did  not  effect  and  com- 
plete the  piwchue  of  the  estate,  nor  execute  « 
lease  of  the  premises.  Special  d«nurrer,  that  there 
wftS  BO  averment  of  a  performance  of  precedent 
matter  by  the  plaintiff,  or  of  a  qwcial  request  by 
the  plaiutiff  to  the  defendant  to  execute  the  lease ; 
and  that  there  was  no  «vemient  of  a  reasonable 
time  having  elapsed,  or  that  a  conveyance  had  been 
tendered  by  the  plaintiff  to  be  executed.  Held 
that  the  declaration  was  bad.  Doian  v,  if'TVrnan, 
9  It.  L.  Rep.  175,  Q.  B. 

A  declaration  stated,  that  in  consideration  that 
the  plaintiff,  at  the  request  of  the  defendant,  had 
then  and  there  bought  a  horse  of  him,  be  then  and 
there  promised  that  the  horse  was  sound.  Held, 
on  special  demurrer,  to  be  good  ;  for  that  the  sale 
and  warranty  were  contemporaneous,  and  that  the 
statement  in  the  decluration  was  not  an  averment 
of  a  sale  being  had  before  tiie  promise  was  made. 
Stmith  V.  Morrison^  10  fr.  L.  Rep.  213,  Q.  B. 

The  declaraUon  contained  a  count  in  assumpsit 
by  payee  against  the  defendant,  as  one  of  three 
joint  and  several  makers  of  a  promissory  note  for 
£24,  and  the  money  counts.  PIea%  'the  general 
issue  to  the  whole  declaration,  and  to  the  second 
count,  actio  non  ;  because  before  the  making  of  the 
note  in  the  first  count  mentioned,  the  defendant 
was  indebted  to  the  plaintiff  in  £20,  and  thereupon, 
in  consideration  tliat  the  defendant,  at  the  special 
instance  and  request  of  the  plaintiff,  could  procure 
one  P.  R.and  J.  to  Join  the  defendant  in  making 
the  said  note,  the  plaintiff  promised  Kud  under- 
took not  to  take  any  proceedings  by  city  attuch- 
n.ent,  or  otherwise,  for  the  recovery  of  said  sum  of 
£20,  until  default  should  be  made  iu  the  |tif}ineiit 
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of  the  said  note ;  and  that  the  defendant  did  pro- 
cure the  said  P.  R.  and  J.  M.  to  join  in  makii^ 
the  said  note ;  and  the  same  was  made  upon  the 
terms  and  the  cwnsideration  aforesaid^  and  upon 
no  other  ;  and  that  aftvrwards,  and  before  the  note 
became  due,  the  plaintiff,  in  Tiolation  of  said  agree- 
ment, and  of  the  terms  and  consideration  upon 
which  the  note  was  made,  sued  out  of  the  Court  of 
Record,  of  the  borough  of  Dabtin,  a  eartam  writ, 
ealled  a  dtj  attaohment,  and  prooored  the  de- 
fimdant'i  goods  and  chMtels  to  be  aeiiad  and 
attached ;  and  afterwards  prceocniad  m  action  in 
■aid  oonrt,  against  the  defendant,  fi>r  Uw  mid  anna 
of  £SU,  in  violation  <tf  the  agreement  and  the 
tenns,  and  connderation  upon  which  said  note  was 
made.  On  the  first  plea  the  plaintiff  jnned  issue, 
and  to  tlw  special  plea  replied — that  the  promis- 
sory not^  in  the  said  plea  mentioned,  was  not 
made  npon  the  terms  and  consideration  io  said 
plea  alleged.  The  jury  found  for  t\ie  defendant 
upon  the  special  plea,  and,  by  the  direction  of  the 
court,  for  the  plaintiff  upon  the  general  issue,  on 
the  first  count,  and  for  the  defendant  on  the  issue 
on  the  indebitatu*  counts,  which  were  not  sustained 
by  the  evidenoe.  Held  that  the  special  plea  was  a 
valid  one^  and  that  the  fiwUi^  of  the  junr  there- 
upon having  ahewn  a  total  fiulure  of  conrideration, 
the  defenuuit  was  entitled  to  a  general  verdict 
upon  the  record.  Pvppw  v.  Miogrnvt  10  Ir.  L. 
Rep.  461,  £x. 

A  declaration  in  assumpsit  by  the  indorsee 
against  the  acceptor,  which  contained  a  special 
count,  with  the  usual  promise  to  pay  in  it;  and  the 
common  money  counts  concluded  with  an  aver- 
ment, that  the  defendant  afterwards,  &&,  in  con- 
sideration of  the  [womises  respectively,  then  and 
there  promised  the  plaintiff  to  pay  the  last  men- 
tioned monies  respectively,  on  request ;  yet  he 
hath  disr^arded  his  promise,  and  hath  not  paid 
any  of  the  said  monies,  or  any  part  thereof,  to  the 
plaintiff's  damage,  &c  Hefd,  to  be  a  anffident 
avermoit  a  bruoh  (tf  the  ]Momise  contained  in 
the  spedal  count.  Bourfu  r.  Cbenw,  6  Ir.  L. 
Rep.,  CP. 

Evidence,^ — On  a  sale  by  auction  of  certain 
property  of  a  bankrupt,  the  conditions  of  sale  re- 
ferred to  public  advertisements,  which  professed  to 
contain  a  description  of  the  property  to  be  sold. 
Held,  in  an  action  of  assumpsit  by  the  vendee 
against  the  assignee  of  the  bankrupt,  to  recover 
back  tiie  deposit  on  the  purchase  money,  that  these 
advertisements  were  admissible  to  show  that  the 
conditions  of  sale  misdescribed  the  premises. 
Thompton  v.  Guy,  7  Ir.  L.  R^  6,  Q.  B.  [Pen- 
uefather,  C.  J.,  ditaentienU.^ 


ASSURANCE,  (Poucr  or.) 

Poiicia  on  Life.']— A  policy  of  aaauranee  eSeoted 
on  the  life  of  E.  F.,  commenoed  with  a  f«cital  that 
£.  F.  had  proposed  to  effect  an  assurance  on  his  own 
life  with  the  C.  J.  oompaoy,  and  had  deptMlted  in 
the  office  of  the  aaid  company  a  declaration  signed 

him,  dated  ftc,  which  being  set  forth  as  the  strict 
statement  of  the  facts,  was  received  as  the  basis  and 
coodition  of  the  contract  of  assurance  between  the 


said  £.  F.  and  the  company,  setti8(f«ith,ke.(» 
ting  forth  and  qnaliiying  oertsia  of  the  itn  « 
tained  in  the  declaration,  «hh  rofMtoUi 
liealth,  habits,  and  his  aecesrioa  to  the  mcW 
agreement,  and  coostitotiea  of  the  eoopuj, 
ooittittg  the  others,)  mai  the  folBaj  nndoM 
a  proviso  **that  in  eaae  aay  aatraew 
all^tion  be  contained  ia  said  dadaratioB 
in  the  oflftoe  aa  aforeaaid,  or  th^  ibj  h 
reapecting  the  past  beallh  or  bsUti  «f  iW, 
aamred,  or  any  other  ctreuMsisuu.  miaim 
the  directora  to  know  shall  have  hsaa 
them,  or  in  eaae  payascsitef  At  sud 
not  be  i^elariy  niade  as  aforesaid,  m-  if  thi 
on  tlie  part  of  the  aasored  intiielUsibBn 
determine,  or  in  case  any  of  the  aallitia 
io  the  conditions  hereonto  aaaexed,  si  vd 
OTi^nal  propoBul,  then  and  in  tnrj  nth 
policy  ^11  be  uall  and  void,  sadaltmiai 
tlierefbr  shall  be  ibrfelted  to  the  co^mj* 
plaintifik  averred  in  th^  pleadiagi  thit  iW 
ration  of  the  said  E.  F.  eo  refmed  Is  n  ik 
and  so  made  by  him,  waa  in  all  respects  trw. 
that  all  the  matters  eontainediatbepfdi 
declaration  referred  to  in  the  pofof,  bcada  ii 
specially  s^  forth,  were  to  be  takta  m  bBmi 
warranty  and  not  iii  watn  represcMstiaB,  iill 
therefore  the  anpprtasiea  1^  E,F.oftk&dd 
having  been  attended  by  another  ne^  anl 
sides  the  one  named  in  the  dedaratran,  *lt^<<^ 
one  of  those  matters  ^tedally  set  forth  iotkffl 
had  vitiated  the  policy,  tbo^  the joijMII 
the  fact  suppressed  waa  neither  frsodDkajfdfc 
held,  nor  a  drcmnstanoeimportSDtfortlcMi 
of  the  cmnpany  to  know.  Si^n  v.  Sai^fh 
L.  Rep.  367>  Ex.  Cfa. 

Overruling  the  judgment  t^tiie  coatU^f 
Ir.  L.  Rep.  139,  Ex.)  Bndy,  C  B^VM 
and  Perrin,  J.  dmentitn^tu. 

Assompat  on  three  several  polida  of 
each  contained  a  proviaien  that  ft  iM4h 
**  if  anything  stated  by  the  assnnd,  cite  ■ 
declaration  ther^beTws  nentkmsd  tibe* 
made  by  him  ahoidd  not  betnK."  _ 
for  assurance  contained  the  f^swng  psi>>fe 
**  Has  the  party's  life  been  eeoepted  or  rrfidl 
any  other  office,  and,  if  accepted,  wuilttihri 
premium,  or  with  what  addftioD?"  The  flM 
returned  by  the  assured  was,  **  AsjrluiD  ai  Ni^ 
OfBce,  at  the  usual  premimn.**  TbefoiloviBgi^ 
ment  appeared  at  the  foot  of  the  iOTpo«l  n'" 
signed  by  the  assured:  « 1  berd>7  igmlWl 
proposal  mentioned  in  the  above  pdSer  ^  ^ 
the  basis  of  the  contract  between  tbe  HUii  si 
the  company ;  and  if  there  be  sbj  ihodiltx' 
cealment  or  untrue  allegatiM  cntslMd  tteAi 
money  which  shall  have  beaa  paid od 
this  ineoranoe  shall  beoome  fioriWtsd,  ud  tke  m 
void.*  The  deMantpraved  at  tbe  trill  rks* 
aaanred  had  propoaed  tbe  same  psi^^^^T 
auce  at  two  othn  offlos^  {HevimtD 
assurance  with  the  defndanta^  aad  fail  pf^"^ 
reiected.   The  judge,  in  summu^  sp. 
jury  that  it  was  for  them  to  ssy  wli^ 
been  a  concealment  by  tbe  assured  itf  Bitf^ 
stance  which  it  was  matoist  for  the  ' 
know.   Held,  diatthiswaftaMidiiMW^^^ 
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thtaMtn*^  ooo tract ed  with  the  compatty  thiit 
llig  iercnlnutten  contained  in  the  proposal  should 
btaanpflndttifly*  ftnd,  coMoqnently,  that  the  ques- 
^  irhvthar  m  wwwer  given  was  nnire  or  less  ma- 
terisi,  wal  oot  l^en  to  him.  Bennttt  v.  Andenm, 
|Ir.Jor.a45.Q.R 

Policie*  OH  Vesseis.'] — A  policy  of  assurance  ef- 
fected on  a  vessel  contained  the  words  "lost  or  not 
lost  at  Cardiff  to  Ballyshannon,  beginning  the  adven- 
ture from  loading  thereof  at  Cardiff,"  and  in  a  sub* 
seqamt  part  of  the  policy  were  the  words,  '*  that 
the  said  vessel  was  warranted  safe  in  port."  Held 
tbat  ibe  words  "safe  in  port"  meant  the  port  of 
departure,  and  that  the  vessel  being  at  the  time  of 
effecting  the  policy 'safe  in  another  port,  did  not 
ntiify  the  terms  of  the  policy,  Kernahan  v.  The 
IfiUional  Assurance  Companif.  10  Ir.  L.  Rep.  319. 

Mcf.}— ^  Pbactks)  at  Law,  (Svbstitdtioh  or 
SitncB.) 


ATTACHMENT, 
^^nfuf  SXft^:— iSIm  SaisBirr. 

Fw  cmttm^t  of  proceae  of  Cour<.]_To  obtain 
ai)  ^tacbmeot  for  not  obeying  a  writ  of  kabeat 
corpus  if  the  writ  be  not  personally  served,  the  aiB- 
davit  must  state  that  a  servant  or  agent  of  the  party 
to  vbom  the  writ  is  di;-ected  was  served  at  the 
hfrnse  where  the  person  was  detained.  /»  re  Wil- 
drit^  1  Ir.  L.  Rep.  1,  Q.  B. 

Where  an  attorpey  had  been  subpisaed  to  give 
evidence  and  excused  his  absence,  on  the  ground 
tiiat  be  was  attending  a  motion  in  the  Rolls  Court, 
and  denied  the  contempt,  the  Court  refused  an  at- 
tadmient  at  iJie  io^Mice  of  the  plaintiff  against ' 
vbom  there  bad  been  a  verdict.  CoUmt  v  Gnen, . 
3  Ir.  L.        17,  Q.  U.  . 

Where  «  wUims  came  from  the  country  to  Dub- 
111),  punuaiit  to  a  Bubprnaa  a4  teUificandum,  and 
attended  court  duriqg  the  first  day  of  the  sittings, 
but  did  not  attend  on  the  pext  day  unlit  after  the 
case  had  been  called  on,  and  the  plaintiff  nonsuited, 
the  court  refused  to  grant  an  attachment  against 
the  witness,  it  appearing  that  he  had  been  induced 
to  suppose  from  the  state  of  the  Nisi  Prius  list  at 
the  close  of  the  &rs|;  day,  that  the  case  could  not 
cuiue  CD  at  an  early  hour  on  tlie  second;  and  tlie 
witaess  deposiofl.that  he  had  been  unable  to  leave 
his  bed  until  a  hter  hour  than  usual  on  tiie  latter 
liuy,  in  consequence  of  indisposition.  M'Cormack 
V.  3fagrolht  6  Ir.  L.  Rep.  519,  Ex. 

The  court  cefiMed  to  .attach  a  witoeas  for  not  at- 
leiidiog  a  trial  in  obedieoce  to  a  aubpoeua,  where  his 
noa-atteudance  curi^naled  in  a  misconceptioo  of 
the  meaaing.  of  an  arrangeineDt  entered  into  be- 
tween him  and  the  plaiutm*s  attorney,  whereby  he 
was  to  be  sent  for.  Jb. 

A  material  witness  wl>o  was  served  with  a  sub- 
jxena  ad  tetttficandum  on  a  certain  day,  and  attended 
accordingly,  but  on  finding  that  the  trial  was  ad> 
juunied  until  the  following  day,  expressed  an  inten- 
tion of  absenting,  and  did  abtient  himself,  was  at- 
tai^ied  uuiil  Ik^  paid  the  costs  of  the  uuii-suit  uf;ca- 


flioaed  thereby,  though  the  subptena  did  not  require 
him  to  attMid  "  from  day  to  day"  until  the  cause  waa 
disposed  of,  aud  though  he  waa  not  served  with  ■ 
further  notice  to  attend.  Swannt  v.  Z*aa^,  8  Ir. 
L.  Rep.  101,  a  P. 

ft  ia  not  necessary  tfa^  %  sabposaa  ahould  be  en- 
titled in  the  name  of  more  than  one  of  the  lessors 
of  the  plaintiff.  lb. 

Where  a  quesUon  was  lefl  to  the  jury  whether  a 
particular  witness  was  not  collusively  kept  out  of  the 
way,  Held,  that  the  subpcena  being  to  attend  on  a 
particular  day  only,  was  no  defence,  though  it  might 
be  caufe  against  an  attachment.  Ktiating  v.  Smitht 
Bl.  U..&  O.  1^.  N.  P.   [Per  Pigot,  C  B.] 

For  noti-payment  of  Costs."] — M'here  a  motion  to 
take  a  frivolous  demurrer  off  the  file  was  granted, 
and  the  parties  filing  it  ordered  to  pay  costs.  Held, 
that  an  attachment  might  issue  for  them,  as  they 
could  not  be  included  in  the  execution,  not  being 
costs  in  the  cause.  Ammymmut  *2  Ir.  L.  Rep.  6^ 
Q.  B. 

PvacHee,'] — A  conditional  order  for  an  attach- 
ment for  tlie  use  of  insulting  expressions  having 
been  made ;  on  cause  being  shown,  the  court, 
under  the  circumstances,  ordered  the  cause  shown 
to  be  disallowed,  and  the  conditional  order  to  be 
made  absolute,  but  the  attachment  not  to  issue. 
Sturgeon  v.  Douglass,  10  Ir.  L.  Rep.  128,  Q.  B. 

For  non-perforTnaare  of  award''}^Se9  AsBiTKA- 

TOB. 


ATTESTATION-&«  Wabbakt  of 
Attobhbt. 

ATTORNEY  AND  SOLICITOR—^ 
Wabbant  of  Attobney.  CuaTs. 

AdmissioTi.^ — The  court,  Ixfore  pMmittlng  an 
attorney  to  be  re  admitted  who  had,  at  his  own  de- 
sire, been  atmclc  off  the  roll,  required  him  to  serve 
noUce  on  the  Law  Society  of  his  intention  to  apply 
to  be  re-instated.  Anonymoust  10  Ir.L.  Rep.  Ill, 
Ex. 

An  attorney  admitted  as  an  apprentice  under  the 
circumstances  of  the  case,  though  he  had  not  served 
five  years.    E»  parte  MerviUe,  2  Jon.  282. 

A  minor  will  not  be  admitted  an  attorney  of  the 
court.   £x  parte  Hobituont  2  Jon.  622. 

The  1  ft  S  Geo.  4,  c.  48,  applies  only  where  the 
party  has  been  bound  apprentice  after  he  has  taken 
his  degree.   Ex  parte  ColviUe,  2  Jon.  624. 

Priviiege.'] — ^In  transitory  actions^  an  attorney 
has  the  privilege  of  suing  in  his  own  court*  and 
laying  and  retaining  the  venue  in  the  county  iii 
which  it  is  utuated.  Montgomery  v.  Cheynof  2  Ir. 
L.  Rep.  163,  Q.  B. 

.  In  an  action,  by  an  attorney,  for  the  recovery  of 
a  bill  of  costs,  the  venue  was  changed  before  plea 

pleaded  to  the  adjoining  county,  upon  an  affidavit, 
that  from  the  peculiar  influence  of  tl>e  plaintiff  in 
the  county,  where  the  venue  was  laid,  a  fair  and 
impartial  trial  could  oot  be  had.  Boyse  v,  SmyiK 
2.  Ir.  L.  Rep.  366,  Ex. 

If  an  attorney  be  sued  in  nutre  droit  by  bill,  no 
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writ  having  been  Imied  agaiDM  Uni)  bis  proper 
course  is,  to  move  to  set  aside  tliose  prooeedingst 
if  he  appear  and  plead,  or  demur,  he  waives  the 
objection.   Kehoe  r.  WrigAt,  9  It.  L.  Kep.  261,  Ex. 

Where  an  attorney  is  sued  in  autre  droit  by  biU, 
withoot  process,  the  proceedings  are  irregular,  and 
will  be  set  aride  with  costs.  Aeily  v.  Lj/neh,  9  Ir. 
L.  Rep.  563,  Ex. 

Where  an  attorney  is  sued  as  such  jointly,  with 
an  uoprivil^ed  person,  the  declaration  will  be  set 
aside  for  irregularity.  MntOn  v.  Sparkef,  9  Ir. 
L.  Rep.  189,  C.  P,  S.      Bl.  D.  &  49. 

The  drcumstance  of  the  defendant  having  eom- 
pelled  the  plaintiff  to  give  aeenrity  for  ooats^  i»  not 
■  waiver  of  Ibe  irr^uTarity  lb* 

An  attorney  of  the  superior  courts,  on  appeal, 
can  assert  his  privilege  as  an  objection  to  the  juris- 
diction of  the  Manor  Court,  though  he  appeared 
below  by  couusel  and  attorney.  Molloy,  appeL  v. 
CtUdbeJc,  reap.  Bt.  D.  &  0. 21 7.  [Per  Pigot,  CB.] 

Lusente-  Certi/kate."] — The  defendant,  who  was 
an  attorney,  but  had  not  taken  out  hie  license 
for  several  years,  having  been  served  with  process, 
appeared  by  attorney,  and  pleaded  in  alutement 
his  pri%'ilege  to  be  sued  by  bill  without  process. 
The  court  refused  a  motion  to  set  aside  tiie  plea. 
Furtf  V.  Ryan,  6  Ir.  L.  Rep.  618,  Ex. 

Semble,  that  the  68  section  of  the  56  Geo.  %  c. 
56,  which  imposes  a  penalty  on  an  attorney  practis- 
ing without  having  obtained  bia  annual  certificate, 
does  not  apply  to  the  case  of  an  attorney  practis 
ing  in  the  Crown  Court  at  Quarter  Sessions. 
Scott  V.  Frayne,  5  Ir.  L.  Rep.  41,  Ex. 

BUI  of  Costi.J — In  an  action  for  attorney's  Mil 
of  costs,  if  it  appear  from  the  bill  itself  that  the 
defendant  is  the  person  intended  to  be  charged, 
the  bill  need  not  be  drawn  in  rhe  technical  form  of 
a  debtor  and  creditor  acooaut.  Holmet  v.  MagratK, 
5  Ir.  L.  Kep.  376,  Q.  B. 

An  EngUsh  solicitor  suing,  in  this  countnr  a 
defendant  resident  here,  for  coata  inimrred  in  &ig- 
laod,  is  not  bound  to  serve  hia  bill  of  eosts,  pur* 
want  to  the  €  ft  7  Vict  c  73,*  (Eng.)  prior  to 
bringing  his  action.  Whytt  v.  CntcM^(«r,  9  Ir. 
L.  Kep.  409,  Q.  B. 

An  Irish  solicitor  suing  fn  England  for  bnsiuess 
done  in  Ireland,  is  not  ^und  to  serve  his  bill  of 
costs  one  month  before  bringing  the  action,  (ruin- 
MM,  v  AlUn,  9  Ir.  L.  Kep.  412,  Q.  B. 

Taxable  ifsim^]— When  a  bill  of  cosu  was  fbr 
conveyandn^  with  the  exception  of  one  item,  for 
drawing  a  bond  and  warrant  of  attorney.  Held, 
that  the  warrant  being  a  uxable  item  subjected 
the  whole  bill  to  taxation,  and  no  action  could  be 
brought  on  such  a  bill  if  not  served  pursuant  to  the 
statute.  Dunne  v.  TWnty,  1  Ir.  L.  Rep.  321,  Ex. 

TajeaUon  o^] — Where  an  attorney  delivered  his 
bill  a  month  before  action  brought,  and  after 
HCtion  brought,  the  client  obtained  an  order  to 
have  the  bill  taxed,  and  more  than  one-sixth  was 
struck  off.  The  court  refused  to  give  the  client 
the  costs  of  taxation,  no  settled  practice  to  the 

*  Tbli  act  bss  been  nteaded  to  Irslsnd,  IS  &  13  Viet. 
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contrary  being  sbewD.   ANmftiB  r.  G^j . ,. 
L.Hep.S86.lj.B. 

Copies  of  an  attor— y^  Ui*f««ihtM 
allowed  in  the  taxatiOD  of  the  mn  gf « 
brought  to  recover  the  tmoancafdnth'^  ^ 
V.  Donovan,  2  Ir.  L.  Rep.  833,  Q.  B. 

The  court  will  not  entertain  s  sMiog  tq  ^ 
taxation  before  the  costs  have  been  ^ . 
officer.   Burke  v.  Omuby,  3  Ir.  L.fiep,({;q! 

Where  an  executrix  of  an  attonie]riQri{(,,u 
of  costs  due  to  her  testator,  the  court  Ki^tdAtv. 
ceedings  until  the  bill  had  been  tsxed,  bn  |^ 
the  costs  of  the  motion,  though  the  defaid«  y 
SOTVed  a  consent  to  pay  when  dw  iioovi^ 
be  ascertained.  JRowtand  v.  Sole,  3  Ir.  L  U 
183,  CP.  ^ 
When  the  practice  of  the  Uiing  oi«i|^ 
question  to  be  dedded,  the  eont  will  at 
into  it  without  the  offloar'a  repmt  /rtin  l. 
dm»,  9  It.  L.  Rep.466»  C.  P. 

A  petidoo,  praying  that  Ibe  Mfmiu,  m 
attorney,  be  ordered  to  tax  lmcoiti^iDij(Bqi^| 
list  of  credits,  without  alleging  miNODdnctig 
part  of  the  respondent,  in  haviog  rdoed  tl^  (n, , 
dits  required,  or  an  undertaking  so  tbe  pn  of  ||, 
petitioner  to  pay  the  amount  of  tU  «m(i  tb ' 
ascertained.    HelA  to  be  irr^olw,  »d  tbi  ib 
respondent  was  entitled  to  the  CDMsof  the  int' 
cation.  Jtoddy  v.  Comogy  4  Ir.  L  Bepi  ISS,CP., 

Where  an  action  b  broi^t  bj  aoittorHth 
the  recovery  of  his  bill  of  oost^  nd 
that  there  is  but  one  taxable  Hm  \  Hbm^  it  be 
fw  business  done  in  some  other  ooort rfhi  (h 
court  will  stay  the  proceedings,  sod  itfertbtUI 
for  taxatioo— «pon  an  undertaking  kf  tkddod. 
ant'a  attorn^,  to  p«y  sune  when  isnd  ud  vus- 
tained — ind^iendently  of  the  7  Gflo.S,tl4,fcm 
the  inherent  jurisdiction  whicb  the  eoon  neoM 
over  its  own  officers.  .BestaMr  BmioK,  \  \x 
L.  Rep.  167,  Q.  B. 

Where  an  action  was  brought  ^mm  I«o  bib 
costs,  as  to  one  of  whidi  the  mnAm,  ainjtud 
his  liability.  The  court,  upon  hit  if^ifieitioQ,  n. 
ferred  the  undisputed  bill  for  taxstion,  opoo  (rb 
of  his  lodging  with  the  officer  s  trisiA  pW  of  »■ 
fession,  to  be  filled  for  the  smouot  to  vUeb  U 
said  Inll  should  tax,  if  the  plsntiff  ihoQU  U  ■ 
to  Uie  disputed  bill,  but  if  he  rscortred  tbe  nra 
vlt  it,  that  also,  should  be  indnM  in  the  plntf 
confession.         v.  .^mM;  4  Ir.  L.Rcp.49i,Ei 

When  a  Mil  of  ooets  b  pleaded  m  i  itt  g<  tbi 
court  have  discretion  to  wdsr  tkss  mm  ti  h 
taxed,  without  the  plaintiff  girina  lo  isrfnltkiif 
to  pay  the  amount.  AQttr  r.  2>ssw,  9  b.  L 
Rm.  105,  Q.  B. 

The  court  has  jarisdictioo,  iodepoidbd;  if  tW 
7  Geo.  %  c.  14,  to  give  to  adsf«iisottbi(ati<if 
taxation,  though  the  r^ereooslo  tsx  bertstdf 

until  after  action  brought   t.  JIbh  BI 

D.  &  O.,  150,  Ex. 

The  court  will  not,  on  a  ootioD  bjr  tbt 
ant  for  the  costs  of  taxation,  floqniie  vMst  te 
taxation  be  correct^  thdr  being  no  BMAoBtoiemr. 
Ih, 

tAiOk — nmdMothn/hrliberhtopneidjtrfb] 
lu  an  action  ofaaaanlt,  the  plamliffltt>is{alMMil 
a  verdict  wUh40s.daniageS|aBdbciii|isUriB 
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^stnu  than  die  vnioniit  of  the  eem  of  thb 
I,  wu  aftenrardi  diMhamd  as  an  insolvent 

r,  OD  a  motioD  by  the  pMiolifTs  attorney  for 
y  to  issue  ekecQtion  for  the  costs  of  the  action, 
that  an  admission  by  the  attorney  of  hit 
g  been  paid  the  costs,  though  explained  was 
ient  to  let  in  the  equities  between  the  parties, 
l^rive  the  attorney  of  his  lien  on  the  judg- 
for  his  coBt&  JtsMviw  t.  J9ohsrte,  4  Jr.  L 
832.  C.  P. 

e  parties  haviog  entered  into  a  consent,  which 
ai^  a  rule  of  court,  that  the  proceedings  in  a 
^n  suit  should  be  stayed,  on  the  terms  of  the 
iff  iflveoting  one  moiety  of  the  arrears  and  ac- 
I  rent  for  oertidn  q;>eemed  purposes,  and  pay- 
le  other  moiety  to  the  defendaot.  Held  that 
ttoroey  for  the  defondant  had  bo  liao  oo  tiie 
ing  wax  for  his  costs.  The  court  ordered 
ttoroey  to  pay  ttw  costs  of  the  motion,  it  ap- 
Dg  that  the  bill  of  costs  was  large  and  un- 
T  and  only  a  small  balance  due.  R^an  v. 
•m,  4  Ir.  L.  Rep.  402,  C.  P. 
hers  an  ioterlocntory  judgment  in  an  action 
nliquiilated  damages  had  been  set  aside  upon 
in  temiR,  and  before  those  terms  had  all  been 
ilied  with^  the  plaintiff  and  defendant  compro- 
1  the  action  without  the  knowledge  of  tin 
tiff's  attorney.  The  attorney  will  not  be  al- 
ii to  treat  this  as  a  subsisting  judgment,  for 
tirpose  of  recoverii^  his  costs  against  the  de- 
ut  WaUH  V.  Vetanjf,  5  Ir.  L.  Rep.  S^0^  Q.B. 

in  action  of  trespass,  the  defendant  before 
rial  effected  a  eomiiromise  with  the  plaintiff, 
Oit  tlie  knowledge  of  his  attorney.  Upon  an 
hittion  oo  behalf  of  the  attorney  to  compel  the 
■dant  to  pay  lum  bis  costs.  Held  that  this 
;  an  action  of  tort  for  unliquidated  damages, 
oliator  had  no  lien  for  the  costs  agaiost  the  de- 
lot.  E*  parte  MiUhdly  3  Ir.  L.  Rep.  83.  Ex. 
le  mle  is,  that  the  parties  may  oompromise, 
»  served  with  notice  not  to  do  sO|  witiioat  the 
riedge  of  the  attorney,  and  releases  may  be 
1)  if  it  be  dune  without  ootluaioni  MtJUgm  v. 
gon,  3  Ir.  L.  Rep.  82S»  Q.  B. 
Iter  dedaniUon  filod»  an  arranmaent  was  en- 
1  iato  between  the  parties^  wlA  the  privity  of 
'hdnUffVattoney.thatseoaritiea  should  beglvea 
be  debt,  and  that  the  defendant  should  pay  a 
of  £6  to  the  plaiatifi^B  attorney  for  his  oosts,  it 
\  oaderstood,  that  the  prooeedings  in  the  suit 
'  not  to  terminate  until  the  oosu  were  paid. 
RCQrities  were  duly  paid,  and  repeated  appli- 
ins  made,  for  the  costs.  Held  that  the  plaiotifis 
"ey  was  irregular  in  proceeding  in  the  suit, 
out  the  leave  of  the  court.  FarrtU  v.  Btiy,  6 

Rep.  147,  [Doherty,  C.  J.  diMsentimte.'] 
l>e  defendant^  acceptance  being  dishonoured, 
>la)Dtiff*s  attorney  paid  the  amount  to  the  holder 
ankibg  company ),  who  promised  to  send  him 
3iU  which  they  had  sent  to  their  attorney.  By 
sBtoe  post  application  for  payment  was  made  by 
»tomies  both  of  the  plaintiff  and  of  the  bank, 
latter  of  whom  stated  that  the  bill  was  in  his 
»•  The  defoidant,  after  declaration  at  the  plain- 
I  Bait,  paid  the  attorney  of  the  bank,  got  the 

and  pleaded  the  genwal  Issue.  The  court  re- 
<1  to  allow  the  attorney  of  the  plaintiff  to  pro- 


eeed  wttfa  the  action  for  his  costi^  and  direeted  • 
tM  proeamu.  Murphy  v.  fsUy,  10  Ir.  L.  Rap* 
47%  Ex. 

Where  a  party  oollusively,  and  without  the  pri- 
vity of  his  attorney,  consented  to  a  eompromise  of 
the  cause  of  action,  the  conaent  waa  set  aaide^  and 
the  attorney  held  to  be  entitled  to  his  lien  for  eosts» 
though  he  had  served  no  caotiouary  notice.  Aii- 
gmU  V.  (TBrim,  Bl.  D.  &  O.  S06.  Q.B. 

If  after  action  brought  the  demand  is  settled 
withont  the  knowledge  of  the  attorney,  it  is  not 
snfficieot  that  he  should  serve  notice  of  bis  inten* 
tiim  to  proceed  tot  bis  oosts ;  he  should  apply  to 
the  eonrt  for  aooh  leave.  Karmmm  v.  B.miMom% 
bi.d:&  O.  28;,Q.B. 

Reference  to  7W.] — After  plea  pleaded,  the  de- 
fendant will  be  allowed  to  have  a  bill  of  costs  re- 
ferred for  taxation,  without  an  undertaking  to  pay 
the  unount  when  ascertained  and  without  pre- 
judice to  his  right  to  dispute  the  retainer.  IMpkin 
V,  Bird,  7  Ir.  L.  Rep.  216,  C.  P. 

Reeavtry  t^er  7W«a<*o».] — Where  the  plaintiff, 
OD  dian^ng  his  attorney,  signed  a  consent,  which 
was  made  a  rule  of  court,  that  it  should  be  referred 
to  the  taxing  officer  to  tax  and  ascertain  the  amount 
of  the  costs  of  the  former  attorn^,  the  usual  under- 
taking to  pay  was  omitted.  The  oosts  having  been 
taxed,  cortifed,  and  demandedi  the  oourt  refined  to 
grant  an  attaehment  agidut  the  plaintiff  for  non- 
p»ment ;  and  the  eause  having  been  referred  to 
arbitration,  by  a  rule  of  Nisi  Fnus»  the  oourt  for^ 
tber  declined  to  stay  the  procee^ngs  in  the  cause* 
or  to  make  an  order  for  payment  within  a  specified 
time.  Btakev.Blak»,l\T.h.Vl»^.^\\,C,^, 

Juriidictvm  of  Qmrt  oesr.] — Ste  Orncu  (of 
Sdtcbiob  Codbts.) 

ATTORNEY  GENERAI^ 

The  privilege  of  the  attorney  general  to  open  ■ 
demurrer  is  personal  and  cannot  be  d^uted.  iZ«- 
giM  V.  Dtjfy,  9  Ir.  L.  Rep.  329,  Q.  B. 

AUCTION— 5!w  Salb.  Vbvdob.  Pcscuaseb, 
AvcnoNBBB. 

AUCTI0NEER_5m  Salb. 

The  defendant  having  been  previously  in  treaty 
with  two  persona  for  the  sale  of  a  farm,  gave  notice 
to  them  to  come  to  his  house  at  a  particular  time, 
when  the  property  should  beset  up  and  sold.  They 
attended  at  the  appointed  time,  a  few  of  the  de- 
fendant's fWends  and  neighbours  b^ng  also  present, 
one  of  whom  put  down  in  writing  the  names  of  the 
bidders,  and  the  conditions  of  the  eale  t  after  seve- 
ral biddings  by  both  the  peraons  who  had  been  ne- 
godatii^  for  tlie  purchase  of  the  farm,  one  of  them 
havii^  mttlnd  the  other,  waa  declared  1^  the  defend- 
aot to  be  the  purchaser.  Held  that  this  was  not  such 
a  sale  by  auction  assat^acled  thesdler  totbe  penalty 
imposed  by  the  54  Oeo.  3,  ctUt,  on  a  person  act- 
ing as  an  wieticmeer  without  being  liomiaedi  or  aa 
rendered  the  aale  ImUe  to  the  auotion  duty.  At- 
iam^Gaund  v.  CUhem^  3  Ir.  L.  Rep.  149.  Ex. 
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Bail 


[DIGEST  OF  CAS£&] 


QuflBre— If  a  peraoa  ■elling  hu  own  good*  by 
■uotioo,  Bobjects  bitntelf  to  the  pvoalty  impoMd  bj 
the  54  Geo.  3,  c.  62,  on  an  unlicenwd  auctioneer. 
JbitL 

In  comtraing  tbe  term  of  a  pmal  act,  the  court 
b  boond  to  eee  that  the  trauaotion  sought  to  be 
«ffbiXed  bjit  is  within  tbe  plain  and  ordinary  mean- 
ing ^  thMS  tflnns.  Jb, 

It  ie  not  neoeasary  for  the  apeioal  bailiff  of  a  •he- 
riff  to  ,tdte  out  a  Ucenie  ai  an  auctioneer,  or  to  em- 
plof  a  lloennd  anctioiieer  to  entitle  him  to  aall,  by 
pablte  auction  in  tbe  niual  way.  gooda  taken  by 
hfan  in  aeeutkm  under  a  civil  bill  deena^  be  .not 
beingtfaer^  a  paraon  carrying  on  the  tnrie  and 
buiiuesf  of  ao  auctioneer  within  the  meaning  of  tbe 
6  Geo.  4|  c.  81,  8.  26.  Btf,  v.  Mmrtin,  4  Ir.  L. 
Rep.  153,Q.B. 

QuflBie,  is  the  46th  sec.  of  the  6  &  7  W.  4,  c.  75, 
repealed  by  the  1  Vic.  c.  43,  s.  3. 

A  spedal  bailiff,  nominated  by  the  plaintiff,  and 
appointed  by  the  sheriff,  is  not  enabled  to  sell  by 
way  of  auction,  goods  talien  in  execution  under  a 
^vil  Ull  decree,  without  being  licensed,  or  procur- 
ing the  airistance  of  a  licensed  nuotioneer.  Attor^ 
luyGmienU  v.  MtAmt,  9  Ir.  L.  Rep.  S45»  Ex. 


AVOWRY— 5w  D18TSE88.  Rbplevih. 


AWARD — Sm  AnnTBATioih 


BAIL— iSm  Affidavit.   Arrest.  Cohmib- 

M0KEB8. 

Notion  of^ — A  ndtiee  .of,  describing  the  bail 
Its  of  "  S.  A.  Street,  Druggist,"  where  it  appeared 
that  he  resided  in  S.  A.  Street,  but  carried  on  busi- 
ness in  a  different  place,  held  to  be  sufficient.  WU- 
Uawu  V.  AHMtU,  1  Ir.  L.  Hep.  277,  Ex. 

There  u  no  distinction,  in  a  notice  of  bail,  be- 
tween tbe  word  "  Iiouseholder"  and  "  housdieeper." 
Covghlan  T.  Dennt,  I  Ir.  L.  Rep.  S75,  Ex.  [Per 
Richards,  B.] 

A  notice  of  bail,  in  wbidi  the  bail  an  d«scribed 
as  householder^  is  sufficient,  AnoMfmow,  I  Ir.  L. 
Rep.  8S8,  Ex.  [Per  Pennafatber,  B.] 

A  notice  of  bail,  which  describes  the  bail  as 
hooMbol^ra  instead  of  housdteepers,  is  bad.  ^om- 
tlrinur  r.  Pika^  1.  Ir.  L.  Rep.  %  Q.  B. 

C<mims»iontr»  far  taking  baii."] — Commissioners 
for  talting  bail  in  the  country  have  no  authority  to 
tulEC  a  recognizance  of  security  for  coats.  Lovdand 
V.  JOaly,  Sir.  L.  Rep.  537,  Ex. 

5iHPrmrfrr.]— ^Wben  a  os.  m.  bad  isstted  against 
.  a  trader*  who  had  entered  iato  a  bond  witA  sureties 
under  tbe  8  ft  4  Vic.  o.  105,  s.  8,  and  a  return  of 

■  MOM  ut  inmntm  was  Sled  on  tiia  Olb  ^  Eefaruarj, 
aoda  writ  isaoed  againat  tbe aurefiesratnmable  the 

•  lotfa  of  April,  and  an  appenranee  vaa  lud  en  tbe 

■  SSrd.  Hdd,  that  the  awatiea  were  too  lale  Id  eftr- 
iag  to  aurrendcr  thrir  nrindpnl  on  tbe  SSth  of  AptiiL 
Lmmhfft  v.  ManMl  6  Ir.  U  Rep.  464,  Q.  B. 

SnretieB  with  a  trader  00  a  bond  under  tbeS  &  4 
Vic.  0. 105,  s.  6,  eonditiuaed  to  pay  tbe  amouni  of 
debt  and  costs  wliieh  might  be  recovered  against 
the  principal^  or  to  render  biasself,  were  aitor  judg- 


ment alloMd  to  rendor  tbrir  priacipriiadiHhvn 
of  tlm  condition  of  itebaiA  Btddw,Cim.Ah 
L.  Lep.  ai4»  Ex.  * 

Bail  bond.} — Wbwe  tbe  naaies bilk biil bood 
wwe  different  from  those  in  tiif  dsfendiBt'i  order 
and  notice  of  bail,  and  H  was  not  stttsd  wboc  li' 

was  talten,  though  it  appeared  to  have  been  tdoow- 
lodged  before  a  oomtnissioner,  it  wst  held  to  bclit. 
formal,  and  was  ordered  to  be  taken  off  tbe  file  of 
the  court    Anonvmoust  3  Ir.  L.  Rep.  169,  B. 

The  8th  new  Geaeral  Rule  does  not  ipply  tg  u 
attorney  giving  security  for  coats  for  t  pUiniif  v|« 
resides  out  of  the  jurisdiction.  Anomtg^  ]  if 
L.  Rep.  294,  Q.  B.   [Per  Burton,  J.J 

Lodging  mamejf  m  kern  ef  bait  hmd.]~.i  ^ 
nmoted  on  en  nSdarit  to  boM  to  bail,  taitk 
mooey  for  which  tbe  Bat  issued  was  le^  ^  b 
attorney  out  of  bis  own  money,  Hdd,  £ata  pm; 
BMlting  such  lodgment  is  to  be  regarded  wiik  ib 
same  nrour  as  bail,  and  is  entitled  to  all  tbt  riw. 
tages  which  he  would  have  had  in  Aowingenorct 
irregularis  in  the  pUintiff'a  prooeadiM,  in  cut  be 
had  actually  joined  in  a  bail  bond.  /oAaitos  v.  ft 
Potkonier,  5  In  U  Hep.  Sfi,  Q.  B. 

Tbe  praeHoe  m  to  lodlgiac  moaaj  la  Has  sT  bal 
is  not  altered  bylbe  aft  4  Vie.c  106k  1.3.  Hn. 
keU  y,  a^rd,  8  Ir.  L.  Rep.  a,  Q.  B. 

Suficienc^  op\ —  A  person,  tendered  in  bail  nm 
I  he  was  worth  double  what  be  owed,  but  adoiiutj 
i  bis  having  bills  of  his  protested  without  bdi^  aUe 
to  account  satisfactorily  for  his  baviDgdoiKM,wai 
refused.,   WUtiams  v.  ArueUtl  It.  U  277. 

Action  on^ln  an  aetloo  on  a  btSfleee,  the 
judgment  against  the  principal  is  bat  aDOttani, 
anaan  Indocement  to  the  action  and  iiBtttefawi- 
dation  of  it.  Tbe  declaration  allsdged  tint  tk 
plaintiff  recovered  •  indgment  agrait  the  |na(d 
on  the  l7tbof  Jnn%  184(f;  oa  tbt  pndncboaarihe 
record  it  appeared  Unm  tbe  eutiy  ea  tks  nil,  i» 
have  been  reeovarad  oatbeS7thoflit|,1840- 
the  17th  being  marked  in  tbn  margia  of  tha  nB  a 
tbe  day  on  which  it  waa  aetmdly  sntsni  Plo^ 
nvl  tiH  neord.  Hrid,  that  there  was  no  vaiiaace, 
the  allegation  of  the  recovery  of  the  jodpneotbriij 
an  allegation  of  substance  and  not  of  descripiiiai 
(TLotighlin  V.  Fegoriy,  5  Ir.  L.  Rep.  H  Ei- 

Semble,  that  if  tlie  judgaaent  agaivt  tbe  pno- 
pal  were  matter  of  description,  then  woald  be  n 
variance,  as  the  day  marked,  pursuaattotbaititole, 
on  the  margin  of  the  roll,  is  tbe  tias  dslsofik 


Sb^ng  /)i  oc»rftiy#.]— Where  iii  an  actiw 
against  bail,  tbe  bait  bond  was  executed  tbe  ISili 
Nov.  1837,  the  bail  offered  to  render  tbepriinpil 
on  tbe  31st,  but  subsequendy  requested  titefSiu- 
tiff  to  stay  proceedings  on  the  bood,  the  fm^ie 
tlie  meanwbile  became  insolvent,  and  Uwi(ti»(» 
tbe  bond  was  not  commenced  till  tbe  2IftSe^  1839. 
A  motion  by  the  defendant  to  sUy  prDCM&pvi* 
refuted  witb  costs.   Aorrit  v.  GiAi«,2Ir.UR(|k 

180,  Q.  B. 

Affidavit  un  which  to  ground  a  nvtioB  lo  oij 
proceedings  Biust  deny  collusion  with  ik  {iracr 
paL  Jbt 
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[DIGEST  OF  CASES.]  Banfu  SI 


Whm  tba  defendant  hud  been  arraMed,  ud  hid 
liven  bail  to  the  aberiff  under  the  3  and  4  Vie. 
b  105»  the  flonrt  itayed  proeeedings  on  the  bail 
Mnd  without  an  dftdavit  of  merila.  jRrrmr  r* 
^arctUt  3  Ir.  L.  Rep.  262,  Ex. 

Bail  in  frrer.] — A  defendant  who  has  brought 
I  writ  of  error  coram  vobit,  will  be  ordered  to  give 
Mil  in  error  within  four  da^  or  ptaintifi  to  be  at 
ibertj  to  iaaoe  execntioo.  WkUt  t.  MuthtM,  1  Ir. 

An  order  for  the  payment  of  coats  incurred  by 
«»£8on  of  a  notioe  to  give  bail  in  error,  will  not 
le  granted  though  the  notice  fail  in  conaeqnence 
if  the  non-attendance.of  the  plaintiff  to  perfect  bU 
^oc^icaaca.  MuUleton  v.  Sadhtt  4  Ir.  L.  Rm). 
134.  Ex. 

SaU  M  cnmmd  omt.]— <Slw  Cauunu  Law. 
BttU  on  rtmomiig  cause  from  infarior  oeai^.]— 

%t  CEBTtORAai.} —  ' 

— 

BAILIFF — Su  Sheriff,  Auctiomeeb 
— « — 

BANK— (Joint  Stock.) 

Pleadwg.'] — The  defendant  waB  sued  aa  the  pub- 
ic officer  of  a  banking  cooipany  established  under 
he  provisions  of  the  6  Geo.  4.  c  4^  and  was  de- 
icribed  io  th«  commencement  of  the  declaration  as 
*  tite  aominal  defendant  for  and  on  behalf  of  a  car- 
;uD  iociety  or  co-partnership,  called  the  Southern 
Bank  of  Irvland,''  and  was  stated  to  be  sued  as  one 

the  public  o0i^ra  **  pur$uant  to  the  statute  in  that 
BSieinde  and  provided;"  but  in  the  body  of  the 
deelaratioa  tbe  coutraot  waa  stated  as  mada  with  the 
Mendaat  without  eayiog  aa  public  officer.  The 
jraof  at  the  Ijrial  was  of  a  contract  with  the  society 
vcopartneKship.  Held,  that  it  sufficiently  appeared 
a  the  pleadioga  that  tfao  defendant  was  sued  in  his 
)ffidal,  and  not  in  his  individual  capaoityt  Kei^ 
u  Whitiakert  1  Jr.  h.  Rep.  28,  Ex. 

The  privilege  given  by  the  6  Geo.  4,  cap.  42^  to 
janking  companies  established  under  the  provisiws 
>r  that  act  of  suing  in  the  name  of  any  one  of  their 
Hibltc  officers^  does,  not  authorize  the  institution  of 
I  suit  in  the.nastne  of  mora  than  one.  A  declaration 
10  framed  is  bad  on  demurrer-  Thompwt  VmBwui*, 
I  Ir.  L.  Rep.  234,  £x. 

The  7  Geo.4^c.46»  Eng.  (analogous  to  the  6  Geo. 
I»  e.  42,  Jr.)  is  a  public  act,  and  the  10th  section 
ippUes  to  actions  brought  in  Ireland  as  welt  as  in 
Sngland.  The  public  officer  of  an  English  company 
stubliiihed  under  that  statute  may  bring  actions  in 
relaod  for  debts  doe  to  the  company  without  spe- 
ially  settins  out  the  statute  in  the  dedaration. 
ifright  V.  Murphy,  4  Ir.      Rep.  858,  Q  B. 

The  declaration  described  the  defendant  as  **  one 
if  the  public  officers  of  certain  persons  nnited  in 
npartnership  for  the  purpose  of  carrying  on  the 
lusioess  of  bankers  In  Ireland,  according  to  the 
tatutable  enactments  in  that  case,  made  and  pro* 
-ided."  Held,  on  spedal  demurrer,  to  be  bad,  for 
lot  stating  that  the  copartnership  was  then  cani- 
ng on,  or  had  carried  on  the  trade  and  business  of 
milkers.   Maff  v.  Hodges,  5  Ir.  L.  Rep.  684,  Q.  B. 

The  declairation  stated,  that,  **  I.  one  of  the 
lublic  officers  of  the  society,  or  copartnership, 


balled  tba  BeUhat  Banking  Covpany,  who  soeB  on 
b^alf  of  the  said  aaeiety,  aeoording  to  the  statnte^ 
in  SQcb  case  made  and  provided  and  the  causes 
of  action  were  averred  to  have  accrued,  and  tbe 
promises  to  have  been  made  **  to  the  |daintiff,"  and 
the  breadt  to  the  plaintifTs  damage,  as  suob  pubttc 
officer.  Held  to  bie  bad,  upon  special  dennrrer,  for 
not  shewing  that  the  company  were  so  constituted 
as  to  enawe  the  plaintiff  to  sue  on  their  behalf, 
pursuant  to  the  6  Geow  4,  c  42.  TA&mp9a»  t* 
Keify,  6  Ir.  L.  Rep.  82,  Ex. 

Held,  also,  that  the  words,  "as  such  public  offi* 
cer,**  oonid  not  be  rejected  as  snrplusag^  so  as  to 
admit  of  the  plaintiff's  recovering  In  his  own  right. 

Hdd  that  it  was  not  necessary  expresdy  to  name 
the  statute  under  whkh  the  plaintiff  sued,  it  belnff 
a  public  general  statute  of  wUeh  the  court  wonia 
take  J  ndicial  notice.  76. 

A  declaration  stated,  that  J.  H.,  *'  the  plaintiff 
in  this  suit,  one  of  the  public  officers  of  certain 
persons  carrying  on  the  business  of  bankers  in 
England,  in  copartnership,  under  the  name,  Ac., 
of  the  Yorksbiro  Banking  Company,  according  to 
the  f<Hin  o(  the  statute,  in  such  case,  made  and 
provided,  and  who  has  been,  and  is  registered  at 
the  Stamp  Office  London,  porsuant  to  the  said 
statute,  to  sue,  and  be  sued,  on  behalf  of  the  said 
copartnership,  and,  also,  as  such  public  officer, 
diUy  r^stered  as  aforesaid,  sues  as  nominal 
plaintiff  on  behalf  of  said  copartnership,"  &c.  t 
and  concluded,  **  and  thereupon  the  said  plaintiff, 
as  such  public  officer,  for,  and  on  behalf  of  tbe 
said  copartDership,  the  sud  Y.  B.  C,  by  virtue  of 
the  said  statute,  brings  his  suit,"  Stc  Held,  that 
then  was  no  necessity  to  aver  that  the  pdblic 
officer  had  been  nominated  by  the  company ;  re- 
^stration,  under  the  statute,  unsroof  both  of  nomi- 
nation and  of  appointment.  Howard  v.  Zom,  10 
Ir.  L.  Rep.  505. 

Held,  also,  that  the  mode  of  pleading  is  not 
altered  by  the  provisions  of  the  7  &  8  Vict.  c.  113, 
that  statute  not  subjecting  to  any  disability  or 
oondttoo  companies  that  existed  at  the  time  of  its 
passing,  lb. 

An  allottee  oS  shares  in  a  railway  company  pro- 
▼IsifMiany  registered,  paid  a  deporit  of  £S  8s.  per 
share,  and  signed  the  subscribers- agrMnwBt,  wUch 
gave  the  provisional  ^rectws  power  to  carry  on 
the  undertaking,  or  any  part  m  it,  or  to  abandon 
tbe  whole,  or  any  part  of  it  \  ud  out  of  the  moB^ 
which  should  come  to  their  hands,  by  way  of  d«> 
posit  or  otherwise,  to  make  such  deposits  or  inves^ 
ments  as  might  he  required  by  the  standing  orders 
of  Pariiament,  and,  also,  to  pay  salaries,  «&,  and 
generally  to  apply  such  monies  io  paying  and  satis- 
fying all  other  costs,  expenses,  or  liabilities,  which 
they  might  incur  in  relation  to  the  undertaking. 
The  project  proved  abortive,  and  in  an  action  of 
assumpsit  to  recover  back  the  deposit.  Held,  that 
the  plaintiff  could  not,  in  such  action,  impeach  the 
validity  of  the  subscribers'  agreement,  and  that  by 
executing  that  deed,  be  had  authorized  the  direeton 
to  dispose  of  the  money,  and,  therefore,  ooold  not 
recover  haA  any  part  of  the  deposit.  Dafy  v. 
Booney,  1  Ir.  Jar.  196,  Q.  B. 
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Bankrupt.  [DIGEST  OF  CASES.]  Bankrupt. 


Procetdingt  hf  Scire  JPacuu  againtt  Mamben,"] 
—When  i  judgmeot  has  beeo  obuined  againsc  the 
pohlic  officer  of  a  joint  stock  bankfag  oompany, 
established  under  the  provisions  of  the  6  Geo*  4* 
e.  43,  B.  18,  and  it  is  sought  to  recover  the  amount 
of  the  judpDMt  from  any  of  the  members  of  the 
company,  the  proper  mode  is  by  teire JacUu.  May 
w.  Hodgn,  4  Ir.  L.  Rep.  S4&,  Q.  B. 

When  Uie  persons  prooeeded  against  were  mem- 
bersofsueh  eompany,  when  judgment  wm  obtained, 
and  were  stiU  so,  the  order  for  leave  to  issue  tlw 
flctrs  Jaeiat  is  abaolute.  A. 

— ♦ — 
BANKER. 

A^  being  s  stockbroker  and  notary  public,  re- 
ceived money  on  deporit,  and  paid  it  out  on 
cheques,  like  a  banker ;  and  in  some  other  respects 
acted  as  a  banker ;  he  did  not,  however,  hold  him- 
self out  to  the  public  as  a  banker,  nor  did  it  appear 
he  was  generally  believed  to  be  one,  and  in  his 
books  the  alleged  banking  accounts  were  mixed 
with  others  as  a  stockbroker  and  trader.  Held  he 
was  not  a  banker,  within  the  provlsionB  of  the  33 
Geo.  2,  c  14,  requiriug  the  eorolling  and  registry 
of  bankers  deeds.  SU^hrd  v.  fimryt  1  Ir.  Jur. 
133,  £i.  [See  Fibmrnom  v.  GmuiMt  1  Ir.  Jur. 
367.] 

Queers  does  the  33  Geo.%  c  14,  apply  to  banka 
not  isBiung  notes  ?  Ik, 

♦ 

BANKRUPT~&«  Boico,  Dbbtob  ahd  Cse- 

BITOB. 

I.  Tns  A88I01IEE8  AHD  THEIR  SIGHTS. 

Agtiont  by, 

Qperalitm  of  Sj^eeutiont- 
Practice* 

11.  The  barkhupt. 
ProUettd  trantactions. 

'Examination  of. 
Actions  hjf. 

Aetiam  fry.]-.The  104th  section  of  the  6  Wm.  4, 
«.  14,  enacts,  **  That  in  actions  by,  or  against  any 
person  acting  by>  or  under  a  oonmissloii  of  bank- 
ruptcy, no  p«KR  of  the  patitionina  creditor's  debt, 
trading,  or  act  of  bankruptcy,  shall  be  required  at 
the  tiTal,  unless  notice  be  given  that  the  party 
inteodii  to  dispute  some  of  such  matters."  Held, 
that  this  enactment  applied  to  ejectments.  O'Brien 
V.  Bernard,  6  Ir.  L.  Rep.  6,  Q.  B. 

Held,  that  where  there  are  several  lessors  of  the 
plaintiff,  they  are  not  bound  to  give  evidence  of 
those  disUttCt  matters,  without  notice,  although 
bat  one  be  assignee.  Jb. 

Held,  also,  that  such  lessor  need  not  appear  cm 
the  record  to  be  assignee,  if,  at  the  time  of  taking 
defence,  the  defendant  knew  of  the  proceedings  in 
bankrupts.  lb* 

Hdd,  auo*  tiiat  depoaitioas  by  the  defendant,  in 
the  bankruptcy  causey  were  admiaaible  evidence  of 
thatfiMt. 

The  poU^  of  tbo  bankrupt  code  is  to  prevent 
the  relation  of  a  secret  act  of  bankruptcy,  so  as  to 
avoid  all  intermediate  6ond        dealings.  When, 


prior  to  an  act  of  bankruptcy,  a  tradar  M  oc. 
cuted  a  mortgage  of  a  boose  and  fomjtQn  to  A. 
with  liberty  to  enter  and  take  posssHioe,  ia  cms 
B.  sbonld  make  de&ult  in  payment  of  the  imatt, 
at  a  certain  time  after  it  became  ibam\  B.  aa^ 
defaalt  in  the  payment,  at  the  time  spsdftcd,  uL 
subsequently  thereto,  committed  an  set  of  hi^ 
ruptoy,  ot  which  A.  had  no  notiee.  Hsld, 
Mm  was  a  conveyance,  oontraettdcalia^sadinM. 
action  by,  and  with  the  bukrapt;  tad  briH 
been  entered  into  mora  than  two  owatU  btfcn 
the  isHiing  of  the  commisrioo  was  pfotsdid  k  tbt 
95th  aeetioD  of  the  Bankrupt  Act,  6  Wa.^c.  i^, 
(/Connor  v.  AM*,  9  Ir.  L.  Rep.  S17,  B. 

In  an  action  of  replevin,  the  '**^J«niw  tatii 
the  taking  to  have  been  on  the  S7th  at  Se^te^, 
1841.  PleaB*tMaiptt,andtwoothen,oaeb]ri^ti,^ 
property  in  W.  and  G.  B.,  and  the  otba  hi  tkdr 
assignees.  The  plaintiffii  joined  isme  oa  tbi  fint 
plea,  and  replied  to  the  second  and  third,  ibat  the 
goods  were  the  property  of  the  plaintift  tai  m 
the  property  of  the  persons  named  io  thox  pleM. 
On  these  replications  issue  was  joioed.  At  tla 
trial  a  deed  of  the  16th  of  June,  1810,  mgim 
in  evidence  which  was  a  mortgage  for  iKUNn, 
with  a  proviso,  that  as  long  as  the  ntsrM  ihBiU 
be  r^ularly  paid  within  thirty  days  fton  Iks  IM 
of  Dwember,  and  16th  of  June,  liatf-yesrij,  phi». 
tiflb  wooM  not  require  payment,  without  giriw  n 
mouths'  notice ;  but  if  default  should  be  OMt  u 
aforesaid,  that  the  plaintiflb  might  soter  and  idl 
the  hotel  and  fumitnre ;  and  it  was  proved  tint  en 
the  27th  of  September,  1841,  an  amsr  of  istemt 
being  then  due  more  than  for^  days,  tke  jrfiuitiA 
under  the  said  powers  took  posiossioa  of  (be  Blor^ 
gaged  premises,  and  all  tbe  property  tkam;  tbt 
on  the  same  day  the  defendant  in  rep)«fB  iMud  a 
city  attachment,  and  seiaed  under  it  s  portiaBof 
the  said  property,  end  it  waa  for  thsss  the  nfkm 
waa  brought.  It  waa  further  in  evidsacektbtnior 
to  the  S7tb  of  September,  1641,  C  W.  sad  G.  B. 
had  committed  an  act  of  bankraptcj,  of  wluck  it 
did  not  appear  tbe  plaintlft  had  noiise.  Osils 
29th  September,  1841,  aoomnUaAmof  bsaknqptej 
issued  against  C<  W.  and  G.  B.  wfaiob  wsi  sot  p» 
aecuted,  but  on  ttie  1st  of  April,  I8ti;  s  Moood 
commission  issued,  under  which  they  were  dadmd 
lunkrupta.  Held,  that  on  the  foregotng  aua  of 
facts,  tlie  jury  were  properly  directed  to  find  for 
the  defendants.  Harrie  in  r^fkvm  v.  Jm^mm, 
9  Ir.  L.  Rep.  S3S  note^  Q.  B. 

Opeivtion  of  Ejfecu/iom.} — Whm  tbe  poii  of 
a  trader  were  seized  under  an  execution  imicd  upoo 
a  judgment  obtained  by  confession  on  a  wimuiof 
attorney,  and  after  tbe  seizure,  but  bdbre  tbetait, 
the  trader  committed  an  act  of  bsnkroptcj,  beid 
that  an  action  of  trover  lay  at  the  Hiit  of  tbe  »■ 
signee  against  the  execution  creditor  for  tkrvv- 
veiy  of  the  value  of  tbe  goods  to  whom  tbtAaS 
liad  paid  over  the  proceeds  of  the  nk  lit^t 
notice  of  the  bankruptcy.  Hmdton  v.  JtMx%,  < 
Ir.  L.  Rep.  438,  Ex. 

Samble^  the  126th  section  of  tbe6Wi&16, 
ifhich  provides,  *•  that  no  creditor  who  thaH  m 
out  execution  .upon  aiiy  jodgment  by  drful^  ^ 
shall  avail  himself  of  such  exeentioB  to  tbe  pttji- 
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dice  of  other  ttir  erediton^*  applies  only  to  credi- 
ton  who  shall  sae  oat  exeeotion  withiD  two  montha 
before  the  ittoing  of  a  commisaioD  of  bankmptcy. 
L**90t  O'Brun  v.  Bernard^  6  Ir.  L.  Rep.  6,  Q.  B. 

Where  an  *iegit  iaened  on  a  judgment,  end  an 
iM|uisitiOD  ind  return  had  been  made  thereon,  tvo 
ocnths  prior  to  the  isauing  of  a  commission  of 
baakraptc^t  bot  the  return  bad  not  been  filed  till 
after  the  bankruptoy,  held,  that  the  return  on  the 
inqntntion  having  beoi  made  more  than  two  mcndia 
prior  to  the  banurnptcy,  there  was  at  that  Ume  an 
execQtiott  executed  within  the  provinima  of  the 
95th  section  of  the  6  W.  4,  c.  14,  though  no  actual 
possession  was  thereby  given.  lb. 

A  party  had  been  declared  a  bankrupt,  and  the 
assignee  appointed  on  the  Snd  September,  184S. 
In  April,  184:^  the  usual  consent  to  enable  him  to 
obtain  hia  eerttiScate,  had  been  signed  by  the  assign 
nee  and  the  majority  of  the  creditors  in  number  and 
value.  But  the  other  necessary  steps  to  obtain  the 
certificate  had  not  been  taken,  and  the  bankrupt  had 
eoDdnaed  to  trade  in  his  own  name,  without  any 
attempt  on  the  part  of  the  aarignee  to  take  posaea- 
aknt  of  his  goods*  until  August,  1844,  wboi  they 
were  aeiied  and  aold  bjr  the  aheri^  under  a  writ  of 
JL  Jk.  at  the  suit  tit  a  judgment  creditor,  the  sum 
kned  hairing  been  lodged  in  court  by  the  aherifi'. 
Tbe  eonrt  refuaed  to  pay  it  over  to  the  asrignee. 
Cottnum  V.  Lyntih  7  Ir.  L.  Rep.  208,  C.  P. 

An  act  of  tmnkmptcy  conceited  by  tbe  bankrupt 
and  a  creditor,  or  one  acting  for  him,  is  vend  against 
all  not  inivy  to  it.  AwrAre  v.  Cro$thwaiie,  Bl. 
D.  &  O.  74,  N.  P.   [Pvr  Brady.  C.  B.] 

If  two  writs  of  execution  issue,  the  first  of  which 
la  invalid,  the  seizure  under  tbe  second  is  good,  as 
againat  a  oommissiou  issued  before  the  first  wav 
8aiiafted./A. 

In  an  a^on  by  a  creditor  of  the  bankmpt, 
■gaiitat  the  aheriff,  fbr  the  value  <rf  the  goods 
•eiaed,  and  given  up  by  theaberiff  to  the  a8sigoee,it 
H  competent  to  examine  the  attinmey  of  the  baok- 
nipc,  ooneeming  a  conversation  relative  to  concert' 
ing  tbe  aet  of  Mokmptcy.  Jb. 

Statements  of  the  bankrupt  to  his  attorney ;  of 
matter  under  which  the  sheriff  does  not  jostify,  is 
not  evidence.  lb. 

/VodHw.] — In  an  action  by  the  assigiiees  of  a 
ttaokmpt  against  a  sheriff,  for  selling  the  goods  of 
a  bankrupt,  tbe  defendant  waa  allowed  to  withdraw 
bis  plea,  for  the  purpose  of  serving  a  notice,  to  dis- 
pute tbe  Act  of  Bankruptcy.  7%«n/wm  v.  WaU«r> 
10  Ir.  L.  Rep.  135,  Q.  B.,  S.  C,  Bl.  D.  &  O.  27. 

Protected  traneactieiu.^ — Assumpsit  by  the  as- 
signee of  a  bankrupt,  to  recover  a  sum  of  money 
levied  OQ  a  mIc  of  the  bankrupt's  goods,  under  a 
JL  Jii.  io  a  judgment  entered  at  the  suit  of  the  de  • 
fendant  oa  a  bond  and  wurant  of  attorney,  the  bond 
and  wamnt  which  were  collateral  with  a  aettle- 
ment  executed  on  tbe  marriage  of  the  bankrupt, 
had  been  executed  to  tbe  defendant  as  a  trustee  in 
the  settlement  for  the  purpose  of  securing  a  pro- 
vkion  for  the  wife  of  the  bankrupt.  By  the  terms 
of  the  settlement,  judgment  could  not  Im  entered 
on  tbe  bond  without  tlie  consent  of  the  iwokrupt. 
Tbe  question  raised  was,  whether  the  bankruiit 
bad  procured  bis  goods  to  be  taken  in  exeration, 
**  with  intent  to  defeat  or  delay  his  creditors.'*  Tha 


only  evidence  of  this  inteut,  waa  )iis  having  on  the 
eve  of  hia  bankruptcy  given  his  consent  to  en- 
tering  judgment  on  the  bond.  It  did  not  appear 
whether  he  consented  spontaneously,  or  yields  to 
the  importunities  of  the  wife  and  trustee.  Held, 
the  bankrupt  being  under  a  moral  obligation  to 
provide  for  his  wife,  was  not  bound  to  withhold  bis 
consent,  in  case  he  had  been  pressed  by  his  wife 
and  her  trustee  for  permission  to  enter  judgment 
on  the  bond,  and  tbe  court  refused  to  disturb  the 
verdict,  though  the  conclusion  which  the  jun  ar- 
rived at,  was  not  that  which  the  members  of  the 
court  individually  would  have  come  to.  Rooney  v. 
mUe,  3  Ir.  L.  Rep.  153,  Ex. 

EjfaminatioH.'} — If  upon  bis  examination  before 
the  Commissioners  of  bankrupt,  the  bankrupt  swear 
to  a  disposition  of  his  property,  which  no  reasonable 
man  can  believe,  the  Commissioner  is  authorized 
in  committing  him  under  the  52nd  section  of  the  6 
W.  4,  c.  14.  In  re  CaulJUtd,  b  Ir.  L.  Rep.  S5S,  Q.B. 

On  an  applicatiou  to  the  Queen'a  Bench  to  dis- 
chaige  the  bankrupt  fn»n  custody,  an  affidavit  oon- 
Ulning  additional  sUtementa  of  the  bankrupt  la 
not  admiiiible,  the  party  muat  be  bound  by  tbe  war- 
rant, /fr. 

Questions  put  to  a  bankrupt  in  reference  Io  tbe 
preparation ofhisschedule, are  legal  quotiona within 
the  meaning  of  the  6  W.  4,  c.  14,  a.  49,  and  evasive 
answers  thereto,  justify  the  commissioners  in  Issu- 
ing a  warrant  for  bis  eommitul.  In  re  Doemimgt 
8  Ir.  L.  Rep.  494,  Q.  B. 

A  warrant  authorising  the  oommitlal  of  a  bank- 
rupt, for  not  ^ving  satisfactory  answers  on  bis  ex- 
amination, ought  to  shew  on  the  face  of  it,  that  he 
had  been  declared  and  adjudged  a  bankrupt.  lb, 

Semble,  whwe  the  warrant  sUtes  that  the  bank* 
rupt  surrendered  kinself,  and  in  some  of  his  answers 
bis  BNsignees  were  spoken  of,  the  defect  ia  cured, 
such  being  a  formal  matter  and  within  the  terms  of 
the  5Snd  section.  lb. 

The  warrant  need  not  specify  the  precise  answers 
with  which  the  commissioner  was  dissatisfied.  Jb, 

Actiona  fry.] — Nothing  can  be  more  distinct  than 
the  difference  between  the  law  of  bankruptcy  and 
insolvency,  in  respect  of  the  right  of  an  insolvent 
to  sue  on  his  contract ;  and  for  tliis  reason  that  the 
bankrupt  acta  do  not  contain  any  provision  about 
the  dismissal  of  the  petition.  Mowidt  v.  Power, 
4  Ir.  L.  Rep.  165,  Q.  B.  [Per  Pennefather,  C.  J.] 

There  Is  one  exception  to  the  general  rule,  which 
is,  that  where  tbe  bankrupt  becomes  entitled  to 
anything  for  bis  own  aervices,  ther^  be  may  re- 
cover ;  and  that  rule  ii  fbunded  open  tbfa  prin- 
ciple, that  in  such  a  case  the  assignee  ia  net 
entitled  to  hire  out  the  bankrupt,  for  the  benefit  of 
his  tneditors,  but  the  bankrupt  himaelf  is  entitled 
to  what  he  cams.   Jh.  [Per  Pennefather,  C.  J.] 
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BENEFICE--&V  Ecclbsiasticax.  Pbopiett. 
— 4 — 

BILL   OF   EXCEPTIONS— Etidbbck. 

Crabob.  PBACnCB. 

— ♦ — 

BILLS  OF  EXCHANGE  &  PROMISSORY 
NOTES— 5m  Debtor  abd  Cbboitob. 

Form  of] — The  following  memorandum — *<  My 
dear  nr^-Vou  have  given  me  this  day  £280,  which 
I  undertake  to  return  to  you  next  week.  This 
money  you  have  given  me  on  behalf  of  Sir  G.  G., 
out  of  the  trust  money  of  Misa  G.,  which  you  hold 
for  her.  (Signed)  H.  J.  H."  «  To  Sir  G.  G.** 
Held,  not  to  be  a  promissory  note,  ffamilton  r. 
Gootd,  1  Ir.  L.  Rep.  171,  Q.  B. 

Cotuideraiion  /or.]— In  an  action  to  recover  the 
amount  of  a  bill  of  exchange,  for  the  price  of  a 
hone,  and  drawn  by  the  defendant  in  favour  of 
the  plaintiff.  Held,  that  the  warranty  and  nnaoand- 
neiB  were  no  defence  to  the  action,  and  that  the 
jury  were  properly  directed  to  6nd  for  the  plaintifi^ 
except  tbey  were  of  opinion  he  acted  fraudulently. 
Crifpt  r.  Smitht  3  Ir.  L.  Rep.  877,  C.  P. 

Action  against  A.  and  B.,  hit  wife,  on  die  joint 
and  several  promiatoiy  note  of  B.,  and  a  former 
■bnaband.  It  appeared,  that  B.  was  possswod  cS 
.sepaiate  prepsity  at  the  time  she  signed  the  not^ 
and  that  on  ap^oation  for  payment  of  tka  ncUi, 
dmrkig  her  widowhood*  she  admitted  the  debt  to  be 
a  fair  one,  and  promised  to  pay  it.  The  fact  of 
her  having  separate  property  did  not  appear  upw 
the  declaration  t  whicli,  after  stating  the  making 
of  the  note  by  B.,  and  her  first  husband,  and  the 
death  of  the  latter,  averred  that  B.,  whilst  a  widow, 
and  sole,  **  in  consideration  of  tlie  premises,"  pn>> 
mised  to  pay  the  note.  Held,  on  motion  in  arrest 
of  judgment,  that  the  declaration  was  bad,  as  not 
diselosing  a  sufficient  consideration  for  the  promise 
of  B.   Ferrar  v.  CoaUUoy  4  Ir.  L.  Kep.  4S5,  Ex. 

In  assumpsit,  by  the  indorsee,  against  one  of  the 
makers  of  two  Joint  and  aeveral  promissory  notes, 
which  notes  were  given  to  the  payee  in  settlement 
of  a  demand*  consisting  of  the  purchflse  money 
agreed  to  be  paid  for  oert^n  mining  property,  for 
which  the  payee  was  suing  at  law  certain  trustees 
of  a  joint  stock  company,  of  which  the  defendant 
was  one  of  the  directors ;  the  payee,  (tbo  vendor,) 
having  waived  his  lien  upon  the  property,  and 
accepted  as  his  security  the  personal  covenant  of 
the  trustees.  Held,  that  in  such  action  the  defend- 
ant could  not  deny  or  impeach  the  validity  of  the 
partnership  deed,  whidi  be  had  eaectued.  Howard 
y,  Hham,  9  Ir.  L.  Rep.  335,  Q.  B. 

Held,  that  in  an  action  In-  the  payee  of  those 
notes,  general  evidence  of  fraud  and  imposition 
having  been  practised  on  the  public,  in  the  forma- 
tion n  tbe  company,  and  the  nle  of  the  mining 
property,  to  which  the  payee  was  privy,  having 
been  used  to  Induce  tbe  defendant  to  iMoome  a 
partner,  and  execute  the  partnership  deedi  or  to 
become  a  party  to  the  notes,  was  inadmissible  such 
fraud  being  only  examinable  by  a  Court  of  Equity. 
Ih. 

Hel^  that  if  the  defendant  had  all  the  plans  of 


information  reqtdslta  to  enaUe  him  to  becons 
acquainted  with  the  state  of  tbe  company's  affirin, 
and  the  relative  rights  of  the  compeny  and  tbt 
trustees,  it  was  no  defence  to  such  aetiaav  that  bf 
acted  in  ignorance  or  that  deceit  had  been  prac- 
tised on  him  in  obtaining  these  securitiee  by  a  n- 
presentation.  That  the  company  were  liable  lo 
the  payee  for  the  amount  of  tbe  porchase  moiiejr 
claimed,  there  being  no  evidence  to  connect  tlM 
lattw  with  such  representations,  and  tbe  represea. 
tatioa  being  itself  substantially  true,  the  oooipiDT 
being  bound  by  the  partnership  deed  to  pay  th« 
trustees  fw  the  mining  property-  lb, 

Hehl,  that  proof  m  tbe  UaUUty,  in  a  eoart 
lav*  of  tbe  company,  for  tbe  purehaae  mooqr,  m 
matter  what  the  value  of  the  nunea,  and  pnot  of 
the  notre  brii^  given  as  «  compfomiso  of  tki 
actions  pending  against  tbo  trostee^  ms,  esdcr 
soch  ciroum  stances,  snffleient  evidence  of  e«Mad»> 
ration  given  by  the  payee  of  tbe  note*.  Mh. 

Held,  that  even  auppesiag  evidence  of  frand  W 
been  given  in  inducing  the  aufcndawt  to  snake  wd 
deliver  these  seenritiM,  or  that  be  Itad  given  tlwn 
wUbont  connderation,  yet,  that  the  ouos  of  provii^ 
conuderation,  was  not  thereby  throwii  apoa  tlie  I 
plaintiff ;  unless,  that  evldenee,  affected  bin  viih 
notice  of  a  participation  in  tbe  fraod  i  or,  tkst  ii 
was  shewn  he  took  the  note  after  it  beoMOe  doe; 
or,  without  any  cooperation,  /k 

Bfarriage  \*  a  good  consMmtioo  for  a  IhII 
exchange.  M'Ktntr  t.  M*Smm^  1  BL  D.  &  0. 
80;  N.  P.  [Per  Brady,  C.  B.] 

In  an  action  by  an  Indorse^  against  tiM  aeoqrior 
df  a  bill,  the  defbttdant  gan  evidwico  that  tbe  bill 
was  fraudulently  drawn  for  a  larger  sum  tbsn  hsd 
been  agreed  upon  between  the  drawer,  and  spenon 
who  was  no  party  to  the  bill,  but  to  when  ttts 
drawer  bad  sent  the  stamp,  signed  m  blank.  Held, 
that  such  evidence  was  sufficient  to  tiirow  opon 
the  plaintiff  the  burthen  of  proving  conrideration. 
DtUmy  v.  Nn^%A,  1  Ir.  Jor.  236,  Q.  B. 

Howard  v.  Shmo,  9  Ir.  L.  Rep.  385,  eoameated 
and  disapproved  of,  upon  the  qnesticm  of  frsod 
throwing  Uie  onus  on  the  Indorsee  of  fn'ovb^  eon- 
rideration.  Ih. 

Id  an  action  by  tbe  payee,  against  the  maker  «f 
a  promissory  note,  payable  twdve  months  after 
dat^  a  witness  was  examined,  who  at^ed,  that  tlie 
plaintiff  had  given  £&0  as  a  portion  to  the  defted-  j 
ant's  wife  at  her  marriage,  and  on  that  occaaoo  I 
the  note  was  given,  by  defendant,  on  the  under- 
standing, that  if  the  defendant's  wife  swrvived  the 
marriage  for  twelve  months,  tbe  gift  of  tbe  £50 
should  be  absolute,  and  tbe  note  sboald  not  be  pot 
in  suit  Held,  on  a  motion  for  a  new  tria^  that 
soch  evldenoe  was  admissible,  as  not  varyiif  ilie 
written  contract,  hut  shewing  a  failore  of  eoeride- 
ratios.   Murrajf  v.  Skinntn^  1  Ir.  .Far.  80,  Q.  B. 

A  Ji-'fo'  having  been  exenited  sgatnst  tlm  pm- 
perty  of  B.,  at  the  instanee  of  A.,  wfailn  tbe  aiooey 
arising  fr««i  tiw  sale  remmned  with  tbe  Aeriff,  it 
was  speed  by  deed  that  A.  idiodd  rriinqnish  the 
fruits  of  his  exeentlon,  end  dioiU  modre  a  eeruio 
ooropositioD  on  tbe  amount  of  Ui  dalm,  aloog  with 
the  other  creditera  of  B.  It  wsi,  aloo,  agreed  ilat 
A.  might  have  the  use  the  monej  aristi^  from  tbe 
lety,  OB  passing, his  note  at  fiwr  months  9m  tbe 


Digitized  by 


[DIGEST  OF  CASES.]  BiUs  of  Exchange. 


Bt  to  C,  SB  a  trustee  for  th«  creditors.  A., 
^iog  the  deed,  deposited  the  oote  with  the 
tor  of  Ci  receiving  from  hiiSi  at  tlie  Eame 
a  written  undertaking  not  to  part  therewith, 
the  oreditora  bad  wecnted,  or  asaented  to  the 

No  creditor,  eioqit  A.  aigned  the  deed, 
I  wu  not  fiirUier  ASted  upon.  Held,  Uiwe 
»  ooodderatioB  for  tlie  note*    Smi^  v. 

1  Tr.  Jur.  5!36,  Q.  B. 
\A,  that  indepeodently  of  this,  the  action  was 
laintHiuable,  the  note  having  been  depouted 
in  the  hands  of  a  third  party,  to  be  handed 

only  in  a  certain  event  which  never  hap- 
.  lb. 

lUe,  that  in  «nnt  cS  law  there  was  no  ddU- 
ifthenota  Ih. 

b  «  cofuw^mifton  of  ngning  Compontion 
.ySee  Debtor  and  Cseditob. 

iNaAneiif.}— In  assumpsit*  by  the  payee, 
t  the  maliflr  of  a  promissory  note,  payable  in 
dy  at  a  particular  place.  Held,  that  a  pro- 
7  the  deftndant,  after  the  note  became  dn^ 
f  the  amount  of  it,  was  evidence  of  the  debt 
the  money  counts,  and  dispensed  with  the 
on  in  the  declaration  of  a  special  count, 
ig,  presentment  at  the  particular  place,  and 
proof  of  such  presentment.  Camagie  v. 
,  4  Ir.  L.  Rep.  S92,  Q.  B. 
I  passed  contemporaneously  with  the  aigoing 
sed  of  composition,  to  make  on  the  diX^rence 
»  the  amount  secured  by  the  ilced  and 
•I  debt,  are  void.  Merrick  v  incoe,  7  Bl. 
a,  N.  P.    [Per  Blackburae,  C.  J.] 

ZKrAonoiin]—- Assumos  :  «u  a  hW  of 
igeby  indorsee  against  dmwr.  j>  »  t^nly 
cfaotiee  of  diahooour  w-^-  lie  r  --rjco  of  the 
t  It  a  liDBse  to  which  tl"*  plointifi' Vas  in  the 
)f  sending  paper  parrels  from  his  warehouso 
'  defendant,  uud  « hich  the  witness  swore 
« lodging  of  the  6ir.-  dant,  but  admitted  the 
Bason  be  had  for  <  -  calling  them  was  that  the 
Isnt  had  direcf  .  the  parc^  to  be  sent  there, 
that  this  was  nut  sufllmevt  evidence  of  ser- 
r  the  notice  of  dishonour  to  warrant  the^udge 
ectiag  the  jury,  if  they  believed  the  evidence, 
d  for  the  plaintiff.  Cumming  v.  Hatq/hton, 
L  Bep.  430,  Q.B^Ferrln,  J.  duuniuni*. 
to  aetioD  by  the  indonee  egunst  the  indoner 
pm^Bsory  note  pretested  for  non-payment, 
■  of  the  protest  is  suffideut  notice  of  dis- 
ir.  il'nHKronr.&n^Sb.L.Kep.'409,  Ex. 
an  actiea  by  indorsee  against  indorser,  upon 
rfexehange  drawn  by  one  B^  and  due  April 
the  plaintiff  gave  in  evidence  a  letter  from 
}fead«nt  to  the  plaintiff  in  the  liandwriting  of 
wmer,  in  the  following  terow— ^"Dear  Sir, 
1^  not  give  me  any  notioe  of  the  non-pay- 
of  Mr.  O'C's  or  Mr.  B.'s  bill,  which  I  en- 
d  to  you,  and  which  I  ani  sore  were  not  paid 
ay  demuided.  Youn,  &c.  Due  this  day,  0*0. 
^,  B.  £130."  The  date  of  the  letter  was  so 
di  as  to  render  it  uncertain  whether  it  was  the 
or  22nd  of  April,  1845.  Held,  that  this  was 
nee  from  which  the  jury  might  Infer  a  due 
nd  ^  payment,  and  notice  to  the  defendant  of 


the  diriionour  of  the  bilL  Pepper  v.  Qtiufyt  10  Ir. 
L.  Rep.  274,  Q.B. 

Notioe  of  diahcmour  may  be  proved  partly  by 
written  and  partly  by  perm  evidence.      ■  ......  r. 

Beame,  Bl.  D.  ft  0. 64,  N.  P.   [Brady,  C.  B.] 

On  the  trial  of  an  action  against  the  drawer  of  e 
bill  of  exchange,  a  witness  proved  that  be  bad 
served  the  defendant  with  an  acconnt  of  the  plain, 
tiff's  demand,  amongst  the  items  of  which  was  1h» 
amount  of  the  bill  in  question,  and  that  the  defend* 
ant  had  objected  to  several  of  the  (barges  made,  but 
had  passed  over  in  silence  the  item  relating  to  the 
bill.  No  direct  evidence  of  presentment  and  notice 
of  dishonour  was  adduced.  Held  that  there  was  a' 
prima  fiicie  case  to  go  to  the  jury,  that  thedefettfk 
ant  iiad  due  notice  of  the  dishonour.  MaeEturg  r. 
Berkeley,  1  Ir.  Jur.  299,  Ex. 

The  son  of  the  testator,  whose  executors  the 
plaintifis  were,  was  examined  as  a  witness  and  ob- 
jected to  on  the  ground  that  he  was  directly  inte- 
rested in  the  result  of  the  trial.  Held  that  hir 
evidence  wes  admisaible.  A. 

Waiver  of  Tfotice  of  DinKonour.'] — Where  the 
defendant  (the  drawer)  after  the  bill  was  dishoo- 
Dured  by  the  acceptor,  spoke  of  the  bill  and  the 
sum  secured  thereby,  as  among  the  losses  likely  to 
a^rue  by  the  insolvency  and  defiitult  of  the  accep- 
tor, this  was  Iield  to  be  evidence  to  go  the  jury  that, 
the  defendant  had  received  due  notice  of  the  dis- 
honour of  the  bill.  Ledlie  v.  LoeJchart,  1  Ir.  L. 
Rep.  89,  Ex. 

In  an  action  against  the  indorser  of  a  lull,  the 
plaintiff  gave  iq  evidence  tlua  noUce  of  diabonour— 
«  Tako  notice,  that  J.  B.'s  drafk  on  M.  Q*Bn  due 
yester'^r&y,  amoant  £138  is.  2d.  on  which  yon  are 
indorser,  has  not  been  paid.*'  It  waf  proved 
titut  the  defendant,  after  he  had  been  arrested  at  the 
plaintiff's  suit,  voluntarily  wrote  a  letter  to  the 
plaintiff's  attorney,  in  which  this  passage  occurred, 
"  1  propose  out  of  my  industry  to  pay  your  client 
£20  a-year,  until  the  principal  be  fully  discharged. 
1  have  no  money  to  pay  any  costs."  He  subse- 
quently offered  securities  for  the  debt,  stating  that  if, 
acceded  to,  they  would  give  him  his  liberty.  These 
offers  were  entertained  by  the  plaintiff,  but  the 
negociation  was  subsequeotly  broken  off,  in  conse- 
quence of  the  defendant's  non-performance  of  some 
(tf  the  conditions  agreed  upon.  Held,  that  this 
evidence  was  adniissable,  though  a  compromise  was 
pending,  and  the  defendant  in  custody.  Secondly, 
that  the  acts  of  the  defendant,  subsequent  to  hie 
arrest,  amounted  to  evidence  of  a  waiver  of  the 
want  of  nf^ce  ci  dishonour. 

SemUe,  that  the  nodce  waa  insufficienti  It  not 
containing  any  statement  from  which  it  necessarily 
appeared  that  the  bill  had  been  dishonoured.  Brum 
v.  Hayes,  1  Ir.  L.  Rep.  327,  Q.  B. 

Pleading.'] — In  a  declaration  by  indorsee^  i^ainst 
indorser  of  a  bill  of  exchange,  accepted,  paytAle 
at  a  particular  place,  it  is  not  neceasary  to  notice 
the  special  acceptance,  or  to  aver  presentment  at 
such  place.  It  is  soffitaent  to  state  a  general  pre- 
sentment to  the  drawee,  withmit  stating  any  aooept- 
aoce,  Hud  to  prove  the  preswitment  at  the  parti- 
cular place  pointed  out  by  the  aooeptanosu  £ieilu 
V.  Loekhartt  I  Ir.  L.  Rep.  89^  £x. 
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Where  a  bill  of  exchange  is  by  the  draver  made 
payable  in  the  bod^r  of  it,  nt  a  particular  place, 
■nd  aoeepted  generally.  Held,  In  an  action  against 
tbe  acceptor,  that  a  preaentment  at  that  place  need 
not  be  avmed  or  proved.  Z^omr  v.  vBe/ta^  5 
Ir.  L.  Rep.  837,  Q.  B. 

Wbera  the  pleading  contains  an  averment  of 
some  act  which  it  was  not  necessary  to  aver,  in 
order  to  sustain  the  action,  proof  of  such  averment 
is  unnecessary,  lb. 

In  an  action  on  a  bill  of  exchange  by  the  indor* 
sees  against  ttie  acceptor,  the  declaration  described 
the  drawers  and  indorsees  as  *' certain  persons 
using  the  name,  style,  and  title  of  Charters,  Hol- 
land) and  Newsome."  Held,  on  special  demurrer, 
to  be  sufficient.  SotUhey  v.  Magan,  10  Ir.  L 
Kep.  250,  C.  P. 

A  signature  to  a  bill  of  exchange  will  be  implied 
from  tM  word  "  made."  Ih. 

In  an  action  against  the  acceptor  of  a  bill  of 
exchange,  made  payable  in  the  body  at  a  particular 
plac^  and  accepted  generally,  it  is  not  necessary 
to  aver,  or  prove  presentment  at  the  place  where 
It  is  io  made  payable.  SUiott  Fia^  10  Ir.  L. 
Hep.  485,  Ex.  [Overruling,  Roache  v.  JbAnton, 
1  Law  Rec  N.  S.  100,  &  C  Hayes  &  Jones,  246.] 

AssumfMit,  by  the  indorsee  of  ft  bill  exchange 
against  the  acceptor.  The  first  count  averred, 
**  for  that  whereas  Hugh  F.,  carrying  on  business 
nader  the  name,  style,  and  firm  of  F.  and  Co^ 
made  hit  bill  of  ezdiange  writing,  and  directed 
the  same  to  the  defendant,  and  thereby  required 
the  defendant  to  pay  to  the  drawerty  or  their  order, 
£ — ,  two  months  after  Uie  date  thereof;"  and  then 
averred,  that  H.  F.  indorsed  to  the  plaintilt  Held, 
on  spedal  demurrer,  to  be  soffldent  iMffjr  v. 
Jwop,  1  Ir.  Jur.  7,  Ex. 

Assumpsit,  on  a  bill  of  exchange.  The  aver- 
ment of  indorsement  stated,  that  "the  said  de- 
fendant indorsed  to  the  plaintiff,"  omitting  **  then 
and  there."  Held,  on  special  demurrer,  that  time, 
bdng  a  material  traversable  fact,  the  mnissjon  of 
it  vitiated  the  dedaration.  Joner  v.  Pi^,  I  Ir. 
Jar.  7,  Ex. 

The  dedaration  alleged,  that  A.  B.  directed  his 
bill  of  exobange  to  certain  persons  trading  under 
Uie  nam^  atvla^  and  firm  of  F.  and  Ca,  &&,  and 
that  the  said  certain  persons,  trading  under  the 
name,  style,  and  firm  of  F.  and  Co^  accepted  the 
same.  '  Held,  on  special  demurrer,  to  be  a  suffi- 
cient description  of  F.  and  Co.,  as  acceptors.  Bar- 
ker V.  Figgisy  1  Ir.  Jur.  22,  Ex. 

To  a  declaration  upon  two  bills  of  exchange, 
the  defendant  pleaded,  •*  That  before,  and  at  the 
time  when  he  first  became,  and  was  the  indorser 
and  holder,  and  interested  in  the  bills  of  exchange, 
the  plaintiff  knew  they  were  given  for  an  illegal 
conuderation."  The  plaintiff  replied,  "That  he 
did  not  before  or  at  the  time  when  he  first  became, 
and  was  the  indorsee,  and  interested  in  tbe  said 
bilia,  know  they  were  given  for  an  ill^^  cmislde- 
ration."  Held,  on  demurrer  to  the  replication,  that, 
statemmt  in  the  plea  meant  a  single  allwa- 
gation,  that  tbe  phdntUF  became  Indorsee,  and  in- 
terealed  sit  th*  same  moment,  or  in  oth^  words, 
bad  notice  off  tbe  illegality,  that  the  traverse 


was  good.    G}le  v.  Bateock,  1  Ir.  Jur.  tSi  Ei. 
Ch.,  S.  C.  1 1,  Ir.  L.  Rep.  306,  Q.  B. 

The  plea,  also,  alleged,  thst  At  mutj  m  Jqi| 
at  a  certain  game  caUed  *•  Husrd,*  sad  ibt  the 
plaintiff  well  knew  that  wu  the  conndentioii  fir 
the  bills.  Tbe  replication  allied,  thst  ^]dastiff 
did  not  know  that  the  bills  were  givn  fbrtheem. 
sidovtion,  in  the  plea  mmtimed.  thit  iIm 
traverse  was  good ;  thereplicatioabdngmtbevn^ 
of  the  plea,  must  be  taken  to  be  co-citeunt 
with  it 

Held,  that  the  traverse  did  not  throw  tlw  oam 
upon  the  defendant,  of  proving  i  knorledM  jg 
the  plaintiff,  of  the  ill^litjr  hdon,  ul  it  tbe 
time  of  his  becoming  holder,  u  if  be  {mred  i 
notice  of  it  before  he  became  to,  it  wooU  {aQot 
he  had  it  at  the  time. 

In  assumpnt,  by  the  indorser  agunt  the  mka 
of  a  bill  of  exchange,  the  second  cooot  tlm 
the  defendant  thereby  required  lbs  tcoiptor  to 
pay  '*  at  three  months  datCk  wUeh  period  bid  tka 
elapsed."  HeM,  that  avermeitf  n»  aifian], 
certain,  and  was  not  ground  <rf  q»eial  denom 
Maxwell  v.  Chambers,  B  Ir.  L.  Rap.  267,  £l 

Evidence.'] — In  an  action  by  iadociee  igni 
indorser,  of  a  promissory  note  proteitad  for  eon. 
payment,  service  of  the  protest  neaffidcatcridtue 
Cf  notice  of  dishonour.  HtmSka%  t.  Set&,  3  v 
L.  Rep.  409,  Ex. 

Queere,  can  parol  evidmee  of  a  pajwnt,  W 
means  of  a  bill  of  exchange,  be  given,  withoot  pro- 
ducing the  bill,  or  proving  the  loss  it,  ormkt 
on  the  opposite  party  to  imdaoeit.  XHv.Jjjk 
8  Ir.  L.  Rep.  174,  C  P.  ^ 

In  an  action  on  a  bill  of  exchange,  bj  the  indor 
see  agaiust  the  acceptor,  it  wu  pnmd,  \\i 
bill  had  been  due  for  three  yesn^  witlxiat  of 
demand  having  been  made  for  the  psjoHirt,  nd 
the  plaintiff*s  witness  and  attorney  utted,  ^  he 
bad  forborne  to  sue  on  it  at  the  nqDcst  of  h 
indorser,  who,  it  appeared,  had  laldjr  beeoae 
bankrupt,  and  left  the  country,  andtbttthepbini 
had  been  appointed  his  provisioasl  a«i||Ht  Ii 
was,  also,  proved  by  the  defendant,  that,  iboot  tk 
time  of  the  bill  in  question  bseoaui^  dw^  tkt 
defendant  had  accepted  another,  («  BMrlr  tk 
same  sum,  drawn  by  the  same  pmn,  ndfawBmi 
by  him  to  tbe  plainti£^  and  wblcb  wu  didj  pai 
The  jury  were  directed  to  find  fbrths  dcMu, 
if  th^  believed  that  the  aeeond  bill  bsdbtoigiTa 
in  discha^  of  the  firrt ;  ud  that  tbcn  w  i 
community  of  interest  and  privity  betvM  tk 
indorser  and  hidonee,  and  the  joiyhirt^  foul 
for  the  defendant.  Held,  that  tbe  dccUndn 
of  the  indorser  were  properly  adminiUe  in  en- 
dence  against  the  plaintiff,  sod  tbe  oooit  Tefwd 
to  set  aside  the  vwdict,  on  tbe  grossd  ik 
admission  of  ill^al  evldoioe^  Hwito>T.AM 
3  Ir.  L.  Rep.  275. 

Assumpsit,  by  the  payee  ^aiut  tbe  mittr  of  i 
promissory  note.  Plea,  the  Statute  of  iiinitiliov. 
The  production  of  a  note,  correipondiDg  with  ikt 
stated  in  the  declaration,  in  partiei  dum,  no, 
and  tbe  time  it  had  to  ran,  viU  not 
tbe  pkdntilTs  caae^  he  most  conned  tbt  ocic  p- 
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seed  with  that  stated  in  the  dedaraUon.  (ySrim 
.  i2odltf>  6  Ir.  L.  Rep.  386,  Ex. 

A  pTOiDiM,  after  a  note  ia  due,  to  pay  the  amount 
r  it,  ii  eridence  of  the  debt,  under  the  money 
BUDts,  and  dispenses  with  the  omission  of  a  special 
aunt,  averring  presentment  in  the  particular  place 
t  vhioh  the  note  was  made  payable  in  the  body, 
nd  in  the  proof  of  presentment  there.  Camagie  v. 
Voig,  4  Ir.  L.  Rep.  392,  Q.  B. 

Declarations  by  the  drawer  of  a  bill  of  exchange, 
rbo  has  indorsed  after  maturity,  are  admissible  in 
videoce  against  the  holder,  to  prove  illegaliUr  of 
oarideratioo.  I^ona  v.  BcUnghnktt  K.  D.  & 
).  19,  N.  P.  [per  Ball,  J.] 

Vmyy  S  ^  3  Vici.  &  37  ;  8^9  Vici.  c.102.]— 
I.  applied  to  B.,  the  proprietor  of  a  loan  office,  for 

loan  of  £fik  which  B.  agreed  to  advance  upon 
Vi  p*htg  his  joint  and  several  promissory  note, 
nth  two  sureties,  payable  to  the  order  <^  B.  twenty- 
ine  dap  after  date }  B.  to  dednot  firom  loan  la. 
ler  £1,  ai  diaoooot,  and  la.  for  npenaea  of  inquir- 
after  the  aolvenej  of  the  aareUes.  Ttw  X5  to 
«  repaid  by  weekly  Instalments  of  5s.  each ;  the 
irst  payment  to  be  made  in  aeven  d»a  from  the 
pving  of  the  note ;  but  in  the  event  of*^  A.  allowing 
hree  weeks  to  be  in  arrear,  the  twenty-one  days 
;pecified  having  expired,  the  note  was  to  be  put  in 
mt  Held,  that  was  within  the  protection  of  the 
!  &  3  Vict.  c.  37.  Fitzggraidt  app^  Ito^r  Ttip., 
1.  Ir.  Jur.  1 10.   [Per  Pigot,  C.  B.] 

— ♦ — 

BILL  OF  LADING. 

A.  bdf^  the  holder  of  a  bill  of  lading  of  a  cer- 
m  cargo  of  coals,  therein  expressed  to  be  delivera- 
)le  to  him  as  well  as  his  assigns,  brought  assumpsit 
igainrt  B.,  the  captain  of  the  vessel,  for  the  non- 
ielivery  of  the  same.  The  goods  were  stated  in 
;he  imtnunent  to  have  been  anipped  by  C.  Held, 
hat  A.  was  Mititled  to  sue  in  bis  own  name  in  the 
resent  form  of  action.  Smith  v.  RUchitf  1  Ir.  Jur. 
io8,Q.B. 

It  appeared  at  the  trial,  on  the  cross-examination 
if  <NK  of  the  pldmiff'a  witnesses  that  there  was  a 
barter  par^  in  existence  relating  to  the  cargo  in 
IMstiM,  which  the  plaintiff  omitted  to  pn^uce. 
HeM,  that  the  bill  of  lading  oonstltuted  in  itself  a 
xwplete  contract ;  and  that  it  lay  with  the  de- 
akbnt,  if  he  aought  to  vary  the  terms  of  the  same, 
0  pndnee  the  charter  party.  lb. 

— ♦ — 

SILL  OF  PARTICULARS—^  PABTiCDLAas 

OV  DSMAHD. 

4 

BOG — Dkkds  and  Convgtamckb. 

BOND — S«g  Dsbt.  RErLEViN.  Wakramt. 

Replevin  Ami/.]— The  aaslgnee  of  a  Civil  Bill 
Iqilevin  Bond  cannot  sue  apou  it  in  the  superior 
anrt  BattUy  v.  Hiutimgt,  6  Ir.  L.  Rep.  170,  Q.  B. 

CoUector't  (County  Cess,)  Bond.j—The  court 
fnll  not,  wiUiout  a  suggestion  of  breaches,  allow 
ttKution  to  iisue  on  a  judgment  entered  on  a 
BiUector's  bond,  conditioned  to  pay  over  to  tlie. 


treasurer  of  a  county,  the  county  ceas  to  be  levied 
by  the  high  constabw  off  a  barony,  before  the  next 
assizee.  Montgromery  w,  Blaekwood,  7  Ir.  L.  Rep. 
428,  Q.  B. 

A  judgment  entered  on  a  bond,  with  warrant  of 
attorney,  containing  a  release  of  errors,  which  bond 
waa  conditioned  to  levy  and  collect  all  such  sums 
aa  should  be  presented  by  the  grand  jury  of  a 
county,  comes  within  the  provisicms  irf  the  9  Wra. 
3,  c.  10,  a.  8  i  and  it  is  necessary  that  a  suggestion 
of  breaohea  be  entered  before  execution  issoea. 
^Hofi  V.  Codd,  9  Ir.  L.Rep.  1,  Q.  B,  [Perrin,  J., 

A  warrant  of  attomcQr  contained  the  fdlowing 
claiue— <*  It  shall  be  lawful  to,  and  for  the  aaid  B. 
D.,  his  hdn^  ezeeator%  adminifltratora^  andaadgnsi 
to  issue  one,  or  more  execution.  Or  executions, 

upon  the  judgment,  or  judgments,  to  be  entered 
upon  these  presents,  for  so  much  money  as  shall 
remain  uncollected,  or  unpiud,  to  the  aaid  R.  D., 
by  the  said  defendant,  without  filing  a  suggestion 
of  breaches,  or  taking  any  other  or  further  l^al 
proceedings,  to  obtain  such  execution,  or  execu- 
tions, further  than  the  jadgment,  or  the  judgmenta, 
to  be  entered  aforesaid.''  The  court  refused  to 
give  effect  to  this  stipulation,  and  set  aaide  an  exe- 
cution, iasued  on  this  judgment,  without  a  suggee- 
tion  of  breaches,  as  required  by  the  3  Wm.  3,  c 
9,  s.  &   De  Lacouf  v.  Murphy,  1  Xr.  Jur.  46,  Ex. 

A  verdict  obtained  upon  a  bond,  oonditioned  for 
the  disdiarge  of  the  dotiea  uS  poor>lav  derk,  will 
not  be  set  a^de  upon  the  ground,  that  no  breaohea 
were  asugned  before  the  triaL  Gmmrdiam  <f  Ab 
poor  ofCiutkrtagh  Uniomr.DiUoH,  I  Ir.  Jur.SS^ 
CP.  . 

Deftazance.'] — P.  and  J.  M.  executed  a  bond  to 
the  pmintiff,  in  the  penal  sum  of  £600*  with  war- 
nmt  of  attorney  to  oonfess  judgment,  tJie  plaintiff 
writing  them  the  following  letter — "Gentlemen, 
you  bava  tfala  day  executed  to  me  your  bond,  with 
warrant  of  attorn^,  for  oonfeawng  judgment  in  th« 
penal  sum  of  £600 ;  now,  I  hereby  oeblareh  that 
iuoh  bond,  and  any  judgment  to  be  entered  there- 
upon, has  been  passed  to  me  as  a  collateral  security 
for  any  overdue  bills  wliich  I  may  hereaflw 
discount  for  you,  and  for  no  other  object—"  sepa- 
rate judgmenta  were  entered  upon  this  bond,  within 
twenty-one  days  of  its  execution  ;  but  the  warrant 
was  not  filed,  nor  was  the  letter  to  the  defendanta 
written  upon  the  same  papei-  as  the  warrant ;  the 
defendant  having  become  bankrupt  Held,  that 
such  jadgment  was  good  against  their  assignees, 
and  came  within  the  saving  claose  of  the  13th  section 
of  the  statute  3 &4  Vici.c  105.  Conian  r,M*An^ 
aqn*,  10  Ir.  L.  Rep.  295. 

S«nble,  that  the  above  letter  amounted  to  a  de- 
feazanee,  within  the  I4th  section.  lb. 

SemUe^  that  the  provisions  of  the  14th  section 
apply  to  warrants  attorn^  collateral  with  bonds. 
A 

Pleadingt.'^ — Debt  on  bond  against  tlie  heir  of 
the  obligor.  Plea,  that  the  plaiutiff  recovered  a 
judgment  on  the  same  bond,  against  the  adminis- 
tratrix of  the  obligor,  and  sued  out  execution, 
under  which  the  administratrix  was  arrested,  and 
was  in  custody.    Replication,  that  she  was  dia- 
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charged  under  the  Itiaolveot  Act,  and  that  the 
judgmeDt,  debt>  and  damages,  remained  unpaid. 
Rfgoittder,  that  at  the  timo  of  the  oommenoemettt , 
tiS  this  action,  the  administratrix  was  still  in  cuatody, 
under  the  execution.  Held,  on  demurrer,  that  the 
ngoinder  and  plea  were  bad ;  the  judgment  and 
execution  against  the  personal  representative  not 
being  a  satisfaction  the  debt,  aa  against  the 
heir,  «ho  was  liable  in  respect  <^  the  real  assets 
dMoended  on  him.  Jffewitt  v.  M*QwiBm  llr.L.  Rep. 
.84,  Ex. 

A  declaration  in  debt  on  a  bond,  stating,  that 
the  bond  had  been  lost.  Held  bad,  on  special  de- 
murrer, for  not  stating  that  the  loss  was  occasioned 
b;  time  or  accident,  or  some  other  casualty. 
Barry  v.  McDowell,  5  Ir.  L.  Rep.  348,  Q.  B. 

New  TWot] — A  verdict  obtained  upon  a  bond, 
conditioned  for  the  diaehai^ge  of  the  duties  of  poor- 
law  clerk,  will  not  be  set  aside  upon  the  ground, 
that  no  breaches  were  assigned  before  the  trial. 
Tha  Guardians  of  the  poor  of  the  Casttereagh 
Union  v.  Dillon,  1  Ir.  Jur.  239,  C.  P. 

Stim^y^A  tan  sfailUi^  stamp,  on  a  bond  for 
£140  Ss.  Sd.,  ooDditioned  for  the  pavment  of 
one-half  year's  rent  of  «ertain  premiaeB,  b^iMra  the 
other  beume  due^  the  half  year's  rent  bdng .  £70 
4s.  lOd.,  is  insuffidentt  and  the  bond  with  the 
condition  hAviog  been  produced  by  the  plaintiff,  on 
ft  writ  of  inquiry  to  assess  damages,  the  verdict  for 
the  plaintiff  was  set  aside  with  costs,  and  a  new 
inqui^  panted.   JTeanugr  t.  Pouur,  7  Ir.  L.  ftep, 

BOROUGH— CoKPOBATxon. 

BOROUGH  COURT~&tf  CnTXOBAW. 

BOUNDARIES-^  Cobpobatzoh. 

BREACHES— (Suoomxoit  or)—Ste  Bond. 
— ♦ — 

BURGESS— CoKPoaATzoK— MzintwxK*» 

MOKET. 

BURNING  ACTSee  Cohtictiok. 

CALLS— iSm  Public  Cohfaht. 
— » — 

CAPIAS  AD  RESPONDENDUM— 5«  Pbac- 

TICE.  (Ss&TXCB.) 
— ♦  

CAPIAS  AD  SATISFACIENDUM—^  Eib- 
ooTioir.  Abbbw. 

♦ 

CASE— (AcTZOH  ow  the) — Sm  Actiob. 
For  Brwih  of  Duty.']   H.,  a  lessee  of  certain 
premises,  assigned  her  interest  to  D.,  who  assigned 
to  M.    In  neither  of  these  deeds  was  there  a  cove- 
■  nant  to  pay  the  rent   M.,  while  in  possession, 
suffered  «  year^  rent  to  be  lu  orrear ;      the  lessor, 


reeovered  this  rent  from  H.,  hi  in  setim  of  tne. 
nant ;  H.  subsequently  brought  sn  .ae&a  «  ^ 
ease  agiunst  M.,  fSounded  oo  a  Imth  of  ^ 
Held,  that  H.  was  mtitled  to  mow  frm  M^i 
thlsfcvm  of  action,  the  rent  wUskihelHd  Balls 
B.   Hopkim  V.  Murray  \lr,Jv.4A,  (I  tT 

Maiiciotuty  istuing  a  Search  Warra^]-]^  ^ 
action  for  maliciously,  and  without  pnibible  tim, 
issuing  a  search  warrant,  to  search  the  pluutiir, 
house  for  goods  alleged  to  liave  been  stolen  frgn 
the  defendant.  The  Judge  toldtiiejurjtlattbttt 
would  be  sufficient  to  coostitote  pobiUe  taa^ 
if  they  believed  the  facts  in  eni^  t  sad  left  it  ta 
them,  on  the  whole  eaee*  to  Id|  wb^wtlKKW 
been  probable  oause  or  botf  an^  abs  ianed 
them  to  find  for  the  plaintiff  if  tbsy  btM  ikm 
was  any  malue  on  the  part  ti  ths  ittaim. 
Held,  that  tUs  dbeetion  was  right,  snd  tkit  tbt 
jury  having  foood  for  the  defeadsat,  tke  eovt 
could  not  interfere  io  granting  a  new  tiisL  P«m 
V.  BarriMon,  4  Ir.  L.  Rep.  ISS,  C  P. 

ZtftcH] — In  an  action  for  libel,  itisaotBcciNnj 
to  sat  out  in  the  declaration  a  dooaBsnt  idnid 
to  in  tiie  libel,  which  does  not  cootsin  lastter  at. 
tarial  to  the  sense,  or  doee  not  alt«  Ibe  wnui 
of  the  libellouB  paragraph.  IFaU  t.  Bnimk, 
4  Ir.  L.  Rep.  34,  Q.  B. 

A  libel,  which  by  the  inmiendo  at  the  kesdj^ 
was  alleged  to  be  oonversaut  about  a  fihe  chai^ 
of  felony,  made  through  feelings  of  rdigiow  bigo- 
try by  the  plaintiff,  against  one  D.  &,  went  n  to 
allege,  that  the  pliintiff  was  aided  is  nuking  tlie 
said  charge  by  one  C  R.,  who  was  Bated  to  "bie 
been  for  some  time  back,  employing  eroj  neai 
to  win  the  ooofideoce  of  this  ytrang  gnllnai, 
their  intended  victim,  (meaning  therdij  tbt  tbt 
said  phuntifl^  and  tha  said  C.  IL,  bsd  ben  coo- 
triring  fome  plan  to  oasiul  the  dnracUr,  led 
destroy  the  r^Kitation  of  the  said  D.  S.,)  h  tkiig 
him  on  country  visits,  and  inntiiwIiiniotheCgD- 
tinent,  with  tha  hop^  it  is  allcsM,  of  genjog  lia 
altogetbar  to  thamsdvea,  and  dssbofi^  Ui  fm. 
pacts  the  more  easily,  by  soaia  fool  cha^  wiwh 
he  could  not  And  means  ctf  eoatfsdittiii^  tim 
being  no  one  else  <tf  the  company.  The;  hid  m 
with  a  direct  refusal,  it  seems,  to  tlteir  iimtiiieB 
to  the  Continent,  and,  therefore,  rather  pran- 
turely  opened  thrir  present  plo^  (nesBiogtiieai^i 
chaise  of  felony.)  Affidavits  are,  we  andaitud. 
shortly  to  be  laid  before  the  law  offieen  of  ik 
<nown,  charging  the  above  facts,  togttlier  lid 
COTtain  convarsatimis  between  the  pur  of  Sou- 
nists,  who  have  trained  tlus  ingetdou  mannni^ 
(meaningthe  charge  of  felony  aforesud.)  Iidd,ibi 
this  libel  did  not  amount  to  a  charge  cfom^inef, 
though  in  the  introductory  part  m  the  lUcptioiv 
tha  plaintiff  alleged,  that  the  ol^of  tlw  ddnd- 
ant  was  to  ituuia  hbn,  fro*  hf  caanog  iflo  be 
suspected,  and  believad,  that  he,  tbend|iM 
was  guilty  of  co»^ra<7,  calaou^  aad  Urinte 
of  fabe  barges  i"  and,therefiDn,itwsiMtnMi- 
sary  that  the  defendant  sboold  have  isKifitd  nek 
a  charge.  O'ComnM  v.  Man^SeU,  9  [r.L 
179,  Ex.  Ch.  [Jaokaon,  J.,  Ridnrdi,  B,  id 
Crampton,  J-,  dimtUientibtu-} 
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Jo  an  Mtkn  for  «  libdi  the  drfendant  having 
pleaded  IfasMiwni  iaa«b  and  the  speoial  plea  of  ao 
ipology,  Hidar  the  6  &  7  VieL  c.  06,  a.  3,  the 
coort  loosed  to  allow  him  to  withdraw  the  latter 

f^ei,  the  plaintiff  having  sworn  that  he  woald  be 
prejudiced  tlieret^  at  the  trial.  SttUiean  v.  Leni- 
U,  7  Ir.  L.  Rep.  418.  C.  P. 

Id  an  action  of  libel,  against  the  editor  of  a 
DPWspaper*  the  defendant  pleaded  the  general  iaeae, 
and  the  special  plea,  given  by  the  6  &  7  Vict.  c. 
96,  s.  2.  Held,  that  libels  published  in  the  same 
sewipaper,  and  daring  the  same  editorship,  more 
than  HX  years  before  the  publication  of  the  libel 
cMDptaiDed  o(  were  properly  received  in  evidence 
on  the  part  of  the  pUdotiff.  The  jndge  having 
Erected  the  jmry  oot  to  take  the  laid  pnor  pnbli- 
ciilons  into  contideraUoo,  id  eadmating  the  dama- 
gH,butonlr  for  the  pnrpoae  of  aicertaipfaig  the 
uriDUi  (tf  the  defendant  Long  r.  BarrtUj  7  It. 
L  Rep.  489,  C.  P.;  S.  C.  8  In  L.  Rep.  381, 
Ei.Cb. 

Several  penona  jcdned  w  plalotlft  in  an  action 
on  the  caaefor  a  liheU  wUch  oontaioed  impute* 
tiom  against  the  said  persons,  affecting  them  not 
only  separately  and  individually,  but  as  owners  of 
a  certain  manufactory,  by  imputing  malpractices 
in  the  conduct  and  management  of  it;  and  at  the 
commeDcement  of  the  declaration  described  them- 
lelves  as  trading  under  the  name,  style,  and  firm, 
ofH.  brothers,  and  then  in  the  inducement,  con- 
trivances, and  colloquia,  made  some  averments 
whidi  contained  no  allusion  to  any  joint  interest, 
mi  such  as  would  have  been  adopted,  if  the  plaintiff 
had  been  suing  separately  ;  and.  also,  other  aver- 
meDta,  which  described  them  as  having  a  joint 
interest,  and  charging  an  intendon  to  injure  them 
both  perMmalhr.  ajid  in  their  trade  and  calling, 
aad  dumed  damages  for  injuries  of  a  personal 
snd  individual  character,  as  well  as  for  injuries  in 
mpect  of  thdr  trade.  Held,  that  the  declaration 
wu  sttffideut  to  sustain  the  judgment  after  verdict, 
and  that  tbe  court  would  presume,  that  the  jury 
had,  under  tbe  direction  of  the  judge,  found  joint 
damages  for  tbe  joint  injury,  and  for  that  only. 
Ltfanu  r.  Malcolmson,  8  Ir.  L  Rep.  481,  Ex.  Ch. 

When  one  of  the  counts  of  the  declaration  con- 
tained matters  defamatory  of  the  plaintiffs,  as  co- 
partners in  trade,  even  though  it  contained  other 
matter  defamatory  of  them  as  individuals,  and 
though  part  of  the  innuendo  ascribed  the  latter 
meaning  to  the  libel,  yet,  after  verdict,  the  court 
Till  presume  that  the  damages  were  awarded  for 
the  injury  jointly  sustained,  and  nose  other.  lb. 

Where  a  libel  contains  various  matters  aotiouable 
in  themselves,  and  to  which  the  innuendo  (foes  not 
apply,  U  may  be  r^rded  as  surplusage.  Jb. 

The  UbJ  Aett  6  &  7  Vfct.&  96,  does  not  apply 
to  seditions  libels.  A  JusUfieation  under  that  Act, 
cannot,  therefore,  be  pleaded  to  such  kidtf^meot. 
Rip.  V.  DuJ)f,  9  It.  L.  Kep.  329,  Q.  B. 

Evidmct.'] — Id  an  action  of  libel  against  the 
editor  ckT  a  oewspsper,  the  defeudaut  pleaded  the 
general  issuer  and  the  special  plea  given  by  the  6th 
&  7th  Vicu  e.  9ti,  s.  2.  Held,  that  libels  published 
in  the  same  newspaper,  and  during  the  same  edi- 
toKlup,  mow  titan  six  years  before  the  publication 


of  the  libel  oomplained  of.  were  properly  received 
in  evidence^  on  the  part  tbe  plaindff ;  tbe  jui^a 
having  directed  the  jury  not  to  take  the  said  prior 
publirations  into  oonuderation  in  estimating  da- 
mages, but  for  the  purpose  alone  of  ascertaining 
the  animus  of  the  defendant.  Zof^  v.  JBarrett,  7 
Ir.  L.  Rep.  439,  £x.  Cb. 

SUmder."] — A  connt  in  a  declaration  alleging,  that 
the  defendant  falsely,  wickedly,  and  deceitfully,  re- 
presented, and  affirmed,  to  one  that  the  plaintiff 
was  a  person  of  bad  character,  and  had  been  guilty 
of  immoral  conduct,  and  was  not  fit  to  be  associated 
with ;  and  so  depraved,  and  of  such  a  character, 
that  the  said  P.  ought  not  to  permit,  or  snffbr,  turn 
to  reside,  or  dwell,  in  the  house  with  the  said  Pe. 
wife,  and  that  tbe  plaintiff  was  in  other  respects 
disreputable,  and  disgraceful,  in  his  conduct  Held, 
to  be  a  count  for  slander,  and  bad,  on  general  de- 
murrer, for  not  setting  out  the  words  verbatim. 
Sullivan  v.  White,  6  Ir.  L.  Rep.  40,  Ex. 

In  an  action  in  the  case  against  a  Roman  Catho- 
lic clergyman,  for  publicly  pronoundng  the  plaintiff, 
who  was  owner  of  a  mill,  to  be  an  excommunicated 
person ;  the  plaintiff  examined  witnesses  to  prove 
that,  after  his  excommunication,  he  was  avoided  by 
his  neighbours,  and  that  his  mill  was  deserted. 
Tbe  declaration  did  not  specify  the  names  of  the 
persons  who  so  avoided  him,  or  deserted  his  mill. 
Held,  that  the  general  evidence  of  these  two  &cts 
were  properly  received,  on  the  ground  that  such 
evidence  was  not  to  be  considered  as  evidence  of 
special  damage,  but  as  evidence  to  sbew  that  the 
consequence,  which  the  defendant  Intended  to  arise 
from  his  act,  actually  happened.  M*LoughHn  v. 
WeUh,  10  Ir.  L.  Rep.  19,  Q.  B. 

A  declaration  for  slander,  stated,  in  one  count, 
that  the  plaintiff  was  guilty  of  most  abominable 
conversation,  and  public  exposure  of  his  naked 
person  ;  and  in  another,  that  he  was  guilty  of  pub- 
licly, and  indecently,  exposing  and  uncovering 
those  parts  of  his  person  which  ought  to  be  kept 
concealed.  Held,  to  be  an  imputation  of  an  offence 
punishable  as  a  misdemeauoor.  TorhUt  v.  dare, 
9  Ir.  L.  Rep.  8G,  Q.  B. 

Maiiciou$fy  ab%uing  the  Process  of  the  Court.'} 

 Form  of  a  declaration,  for  maliciously  abusing 

the  process  of  the  court,  for  tbe  purpose  of  affecting 
the  arrest  of  tbe  plaintiff.  Wiawr  v.  itynae,  8  Ir. 
L.  Rep.  439,  Q.  B. 

Malicious  Arrest.'] — See  Action. 

In  an  action  for  a  malicious  arrest,  the  absence  of 
probable  cause  must  be  shewn  by  the  plaintiff,  and 
where  such  a  question  is  a  mixed  one  of  law  and 
facts,  and  tbe  inference  of  the  fact  doubtful,  the 
judge  is  right  in  submitting  it  to  a  jury.  Clarke  v. 
Sawtfsr,  10  Ir.  L.  Rep.  530,  Q.  B. 

In  an  . action  in  the  nature  of  an  action  for  mali- 
cious amst.  but  which  iu  form  was  an  action  for 
malidously  abusing  the  process  of  the  court,  for  the 
purpose  of  effecting  the  plaintiff's  arrest,  the  judge 
left  two  quvtions  to  the  jury.  First,  whether  the 
plaintifl^  in  point  offset,  had  been  arrested;  and, 
secondly,  if  so,  whether  such  arrest  had  been  m^- 
cious ;  and  fold  tbem  that  as  the  writ  Issued  regu- 
larly, and  for  a  dAt  admitted  to  be  du^  no  exe- 
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cutioD  of  that  writ,  however  oppresrive  in  point  of 
ftiot,  could  in  point  of  lew  be  malieions.  Held, 
that  supposing  there  was  evidence  to  go  to  the 
jnry.  that  this  direction  was  erroneoiu.  Wttuer 
T.  ByMU,  8  Ir.  L.  Rep.  430,  Q.  B. 

In  case  tor  malicioualy  and  injorioualy  over- 
marking  a  writ  of  en.  AH  and  causing  the  plaintiff 
to  be  arrested  thereon,  the  judge  having  stated 
that,  in  hh  opinion,  proitf  of  actual  malice  in  fact 
was  not  necessary,  but  that  malice  might  be  inferred 
from  gross  neglect,  told  the  jury  that,  if  in  their 
opioioD,  the  injury  done  to  the  plaintifT  was  occa- 
rioned  by  the  gross  nt^lect  of  the  defendants,  they 
were  at  liberty  to  inter  malice.  Held,  a  misdi- 
rection. Carmichael  v,  Waterjvrd,  and  Lime- 
rick, R.  C  1  Ir.  Jur.  186,  Q.  B. 

In  an  action,  on  the  case  for  maliciously  and 
injuriously  over-marking  a  writ  of  ca.  ta^  and 
causing  the  plaintiff  to  be  arrested  thereon,  it  is 
not  suffident,  in  order  to  prove  malice  in  the  de- 
fendant, to  show  that  his  attorney  or  agent  was 
actuated  by  malicious  motives.  Carmicfuul  v.  Wt>- 
terfind,  and  Linuriek,  R.  C,  1  Ir.  Jur.  Sie5,  Q.  B. 

Heldf  that  a  mere  mistake  on  the  part  of  the 
attorney,  was  no  proof  of  malice  in  him,  and  that 
tlie  facta  relied  on  by  the  plainti^  in  tlie  present 
case,  amounted  to  nothing  more.  lb. 

Semble^  tliat  tiie  same  rule  would  apply  equally 
to  the  cases  of  an  individual,  and  a  corporate 
body.  y&. 

An  action  against  a  public  company,  in  the  name 
of  their  public  officer,  fur  having  falsely,  malici- 
ously, and,  without  probable  cause,  procured  the 
arrest  and  imprisonment  of  the  plaintiff,  cannot  be 
sostained  by  proof  that  one  of  the  directors,  who 
was  also  general  manager  of  the  bank,  had  acted 
wilfully  and  maliciously  in  the  proceedings  which 
formed  the  subject  matter  of  the  arrest,  without  esta- 
blishing the  concurrence  in,  or  adoption  of.  his  acts 
by  the  company.  R«id  v.  MiU^eu,  4  Ir.  L.  Rep. 
3S2,  C.  P. 

The  6  Geo.  4,  c  42,  has  made  no  change  in  the 
general  law,  as  affe<^ing  such  an  action,  beyond 
allowing  the  company  to  be  sued  in  the  name  of 
their  pnUic  officer.  lb. 

CERTIORARI— CoHrroxioir. 
Where  it  Uee."} — The  court  will  issue  a  writ  of 
certiorari,  to  bring  up  the  record  of  the  Assistant 
Barristers'  Court.   Pitxtimong  v.  Zyons,  4  Ir.  L. 
Rep.  2SS,  C.  P. 

Astam.}— The  Court  of  Qoarler  Setskroa,  on 
appeal,  under  the  7  ft  8  Gad.  4,  &  5%  having  re- 
versed the  judgment  of  conviction  by  the  magis- 
trates at  Petty  Sessions,  in  an  information  exhibited 
before  them,  for  an  alleged  breadi  of  the  Excise 
Laws,  the  proceedings  were  removed  into  this 
court  by  certiorari.  The  return  by  the  clerk  of 
the  peace,  which  purported  to  be  a  fnll  return  of 
all  the  proceedings  and  documents  in  the  case,  did 
not  mention  any  of  the  preliminaries  required  by 
the  83rd  section  of  the  7  &  8  Geo.  4,  c  53,  to  be 
performed  by  the  appellant,  except  a  notice  of  ap- 
peal, directed  to  the  Chairman  of  the  Petty  Ses- 
sions, which  was  set  out,  but  which  did  not  state 


that  the  partiea  appeared,  nor  that  ths  cent 

appeal  decided  iip<Hi  tlie  same  evidcaee  ai  thst  0((B 
below,  nor  upon  any  evidencs^  the  eaort,  Uiowh 
this  return,  was  held  to  be  imnfrfim, 
to  qoaah  the  judgment  of  tlM  qnartsr  Mrioo,  ta 
as  to  set  op  the  origioal  eowvietioii,  or  to  nod  bad 
the  case  to  the  qoaiter  ssaslDns,  it  beine  tdaitied 
\xy  the  Crown  that  the  partiea  appcarel,  sad  Ua 
evidence  waa  given.  iZ^.  v.  Zmih^  9  b.  L  B«i 
29,  E».  ^ 

In  a  return  to  a  certiorm%  removii^  i  g,^ 
viction,  under  the  Exdse  Laws,  the  evideim  opo* 
which  that  conviction  waa  founded  nesd  sot  be 
stated ;  but  if  set  forth  on  the  foes  of  tiie  man, 
and  the  court  consider  it  inaoffideat  to  wmma  tbt 
conviction,  the  conviction  will  lie  quashed.  Ar  t 
M^Naghten,  9  Ir.  L.  Rep.  93,  Ex.  ^" 

Where,  upon  the  retnm  of  a  ooovietioo  ladcr 
the  Excise  Laws  to  the  quarter  scasio^  the 
trate  before  whom  the  information  was  e^lnted, 
waa  deacrilMd  the  Honourable  H.       and  io 
oonviction,  as  H.  W.,  Eaq.  Hdd,  nat  te  bs  t  M 
varianoB.  Stg,  v.  iTarls^  1  Ir.  L.  Rep.  US. 

/Vocft'ce.] — Where  a  party  prosecotiag  for  i 
misdemeanour,  applies  for  a  cer^ontn  to  rmort 
the  indictment  into  court,  an  absolute  order 
be  granted  in  the  first  instance.   J?tfns  v.  Bwni. 
5  Ir.  L.  Rep.  473,  Q.  B. 

Where  a  certiorari  issued  after  jinader  is  de- 
murrer in  the  inferior  court,  it  will  be  set  v6&t  a 
a  cause  witiiin  the  jurisdiction  of  that  court,  vi[b 
costs,  and  a  writ  of  procedendo  will  be  avardei 
Worte  V.  DomUngt  5  Ir.  L.  Rep.  482,  Q.  B. 

A  parhr  removing  a  cause  by  cerHoratit  nil  bi 
compelled  to  pat  in  epedal  bail,  if  by  such  a  po. 
ceeding,  the  ndl  In  the  superior  court  wen  dii. 
charged.  Ttsvr  v.  M'Ananie,  9  fr.  L  Ben 
70,  Q.  B.  ^ 

On  an  application  for  a  certiorarif  to  remoTe  i 
presentment,  the  court  will  not  go  bdund  tlw  ^ 
sen^ent  to  see  if  it  be  properly  obtiiosd.  /s  n 
Qiu'n,  9  Ir.  L.  Rep.  160,  Q.  a 

An  action  commenced  in  a  Boroogli  Court,  bj 
writ  of  attachment,  is  not  removeable  by  etrtignn. 
Sultivan  v.  Burke,  10  Ir.  L.  Rep.  204,  Q,  fi. 

Where  a  writ  of  certiorari  has  hern  medoitt, 
after  issue  joined  in  an  inferior  court,  it  viU  bt 
set  aside  with  costs,  though  the  judge  of  tbe  isfenor 
court  may  not  have  refused  obedienoa  to  tbs  nil 
BUioU  V.  Av^  BL  D.  ft  O.  264. 

CESS— ^  RATKf. 

CHALLENGE—^  Cumwal  Lav.  Jdit. 
(GmAKD  AXB  Pbttx.) 

CHARGING  ORDER— ^  Com 
Money  lodged  in  a  savings  bank  will  nut  be 
charged  under  the  3  ft  4  Vict  c.  105,  k 
Macaiieter  v.  Murray,  5  Ir.  L.  Rep.  9S,  C  P. 

If  stock  be  standi^  to  tbe  credit  of  s  aw  to 
which  a  judgment  debtor  ie  a  party,  tbe  eowt  rill 
not  under  the  3  ft  4  Vict  c  105,  a  23;  mie  a 
order,  charging  by  airtidpatioo  so  neh  cf  iW 
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Slock  at  the  debtor  may  thereafter  be  dedared 
entitled  to.  The  precise  ram  to  which  he  is  entitled 
must  first  be  ascertained.  fVhite  v.  Heron^  S  Ir. 
L.  Rep.  167,  n. 

A  testator  bequeathed  money  In  the  funds  to  trus- 
teen,  in  trust  to  pay  the  dividends  to  the  wife  of 
the  defendant,  and  at  her  decease,  to  and  among 
her  children,  as  she  should  appoint,  or,  in  default 
of  BppoiDtment,  share  and  share  alike,  with  remain- 
der over  to  the  trustees,  in  default  of  issue.  A 
OHiditioDal  order  was  obtained  by  the  plaintiff  to 
charge  this  stock,  under  the  3  &  4  Vict,  c  105, 
B.  23 ;  before  thi«  order  was  made  absolute,  the 
defendant  became  insolvent,  and  filed  a  petition  in 
the  Insolvent  Court.  Held,  that  the  conditional 
order  could  not  be  made  absolute,  Uie  assignee  of 
the  insolvent  not  being  before  the  court  MiUi  v. 
Bomer,  6  Ir.  L.  Rep.  210,  C.  P. 

Semble,  that  on  the  construction  of  this  will  the 
court  had  no  jurisdiction  to  charge  the  stodc.  lb. 

Where  an  order  had  been  obtained,  under  the  8 
&  4  Vict.  c.  105,  s.  S3,  to  make  a  judgment  a 
charge  upon  government  stock,  personal  service  of 
that  order  on  the  conusor  of  the  judgment,  who 
was  resident  out  of  the  jurisdiction,  and  entitled  to 
the  stock,  was  held  to  be  sufficient.  Wheelhotue  v. 
Sharpe,  9  Ir.  L.  Rep.  154,  Q.  B. 

A  testator  directed  his  executors  to  set  apart  so 
much  of  his  old  £3^  per  ceut  stock  as  would  pro- 
duce  £8,000,  and  pay  the  interest  thereof  to  his 
wife  during  her  life-time,  and  then  divide  it  among 
hia  four  children,  of  whom  the  defendant  was  one. 
Upon  an  affidavit,  that  the  executors  had  sold  out 
all  testator's  said  stock,  except  a  sum  of  £8,000, 
and  had  left  that  sum  still  standing  in  testator's 
name  for  the  above  purposes,  and  had  applied  the 
interest  thereof  as  by  his  will  directed,  Uie  court 
granted  an  order  under  the  SSrd  section  of  the 
sUtut^  3  ft  4  Vict  c  105,  duu^ing  one  foiuth  of 
stock  in  ezecuUoQ.  Errington  v.  /Vior,  10  Ir.  L. 
Rep.  79,  Ex. ;  S,  C  nomine  Cavamvh  v.  Prior, 
Bl.  D.  &  O.  148. 

— 4 — 

CHARTER  PARTY— 5ee  Cobxbact. 

CHOSE  IN  ACTION. 

Grand  Canal  debentures,  certifying,  that  A.  B. 
having  paid  £100,  is  entitled  to  interest  on  the 
same,  at  the  rate  of  6  per  ceut  per  annum,  to  be 
paid  to  him,  his  executors,  administrators,  and 
assigns,  in  yearly  payments,  until  the  said  principal 
sum  shall  be  repaid  at  one  entire  payment,  the 
company  reserving  a  liberty,  at  any  time  after 
seven  year^  from  the  date  thereof  giving  six 
months  notice  to  repay  the  same.  Held,  that 
proof  of  a  custom  that  the  debentures  had  been 
dealt  with,  and  taken  as  assignable  securities,  would 
not  give  the  assignee  a  right  to  recover.  Norman 
V.  Reidy  10  Ir.  L.  Rep.  207,  Q.  B. 

Held,  that  an  instrument,  evidencing  a  chose  in 
action,  payable  to  bearer,  or  holder,  or  assigns, 
will  not  make  it  assignable,  lb, 

CIVIL  BILL  COURT—iSlw  Actioh.  Avctior. 
EER.  Baiutf.  Bohd.  Cebtiohaki.  Rbpletin. 

A^peal^~~hi  an  appeal  from  the  civil  bill  juris- 


diction of  the  Recorder^  Court,  it  ia  sufficient  to 
lodge  the  eosta  of  the  dismiss  only.  ClstteAb  v. 
Bmrthtt,  Bl.  D.  ft  O.  IS.   [Per  Brady,  C.  B.1 

JtnittUction  o/T] — Quare,  whether  a  civil  bill  de- 
cree can  be  maintained,  which  includes  several  de- 
mands, separately  within  the  jurisdictitm  of  the 
Assistant-Barrister's  Court,  but  in  the  aggregate 
beyond  it   Byan  v.  Shu,  7  Ir.  L.  Rep.  536,  Ex. 

Semble,  that  any  objection  arising  from  the  ex- 
cess of  demand  apparent  on  the  face  of  the  civil 
bill,  in  such  cues  may  be  obviated,  by  varying  the 
grounds  of  the  demand,  and  includbi^  all  in  one 
sura,  not  exceeding  the  limit  of  the  jurisdiction  of 
the  Assistant-Barrister's  Court.  Jb. 

Upon  a  motion  in  arrest  of  judgment,  it  having 
been  olgected  that  the  above  dedaration  was  de- 
feetive-lfirst  because  it  contained  no  averment  of 
A  warrant  having  been  granted  by  the  ahanS^  and 
under  whldi  the  arrest  took  place ;  and,  secondly, 
bacanse  the  decree  was  not  allwed  to  have  bem 
obtained  against  the  plaintiff  in  the  preaent  action. 
Held,  first,  that  tin  sWiff  was  not  bound  to  nunt 
a  wtmnt,  and  non  congtal,  but  that  he  may  nave 
executed  the  decree  in  person ;  secondly,  that  after 
verdict  the  court  was  bound  to  intend  that  the  de- 
cree proved  at  the  trial  was  the  one  obtained  against 
the  plaintiff  in  this  action.  lb. 

A  civil  bill  cannot  include  two  demands  which 
together  exceed  the  jurisdiction,  though  tlie  second 
is  stated  to  be  the  "said  sum."  CottellcMv.SarUett, 
Bl.  D.  &  O.,  12.   [Per  Brady,  C.  B.] 

The  assignee  of  a  civil  bill  replevin  bond  as- 
signed to  him  by  virtue  of  the  6  ft  7  Wm,  4,  c  75, 
8.  13,  cannot  sue  on  it  in  tiie  Sessions  Courts. 
Bentley  v.  Moituuh  6  Ir.  L.  Rep.  170 1  S.  C 
8  Ir.  L.  Rep.  166,  Ex.  Ch.   [Brady,  CB.,  dmnv 

(Wfl<«.] 

Reptevm.'] — The  extent  of  the  jurisdiction  ^ven 
in  replevin  caaee  to  tiiesc  courts  the  6  ft  7  Wm. 
4,  c.  75,  is  to  be  governed  by  the  amount  of  the 
reserved  rent,  and  not  by  the  amount  of  the  rent 
distrained  for  i  and  therefore  a  plea  itf  the  non-deli, 
very  of  the  particulars  of  distress  required  by  the 
6  &  7  Wm.  4,  c.  75,  s.  6,  to  an  avowry  of  distresa 
for  £120,  due  for  one  and  a  half  years' rent,  was 
held  to  be  a  bad  plea.  Daniel  v.  Binghamt  7  Ir. 
L.  Rep.  29,  Ex.  Ch. 

— ♦ — 

CHURCH  WARDENS— iSiw  HiuiOAinra. 
— ♦ — 

CLERK  OF  THE  CROWN— &e  Cbowh. 
♦ 

COLLECTORS— &e  Bqhd  Ratbs. 

COLLEGE  (TRINITY)— Uardahus. 

Roman  Catholics  are  not  admissible  to  Scholar- 
ships in  Trinity  CoUwe,  Dublin.  R^.  at  tht 
BToaecution  of  Heron  v.  Vmtorsf^THnity  CoU^, 
MUn,  9  Ir.  L.  Rep.  56,  (n.) 

COMMISSIONERS— 5^  Mardamus. 
Of  Town».']—See  Borough. 
For  taking  AJidavits.^ — See  Athdavits. 
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For  Paving  and  UglUing^ — Sm  Deeds.  Mah- 

7atA«  Owipofdson.] — Tithe  Composition. 
For  Taking  facial  BaiUl — See  Bau- 
For  SMomwing  Ff«fti«iiw]— ^SIm  Etidihcb. 
Of  Poor  ZoiM.]— jS<m  Foob  Law. 

COMBINATION  (ILLEGAL)^8w  Cbihihal 
Law. 

COMMITTAL — 5wChiminal  Law. 


COMPANY — See  Bank  (Joint-btookX  Pubuc 

COMPAHTi 


COMPENSATION— <S««  Mamdamds.  Fdblic 
Coup  ANT. 

COMPOSITIONS— 5^  Debtok  and  Ckxditor. 
Bankrupt. 

COMPROMISE— Attoehxt. 

CON-ACRE — See    Deed.      Landlo&d  and 
Tenant. 

CONDITION  PRECEDENT—^  Contract. 
CONDITION  BROKEN—^w  Entry.  Etbct- 

MKNT. 

CONSIDERATION— 5m  Assumpsit.  Bill  of 
EzcHANOB.  Guarantee. 

CONSPIRACY — See  Criminal  Law.  Libel. 

If  two  persons  do  acts  of  the  same  tendency, 
the  doing  of  the  acts  is  evidence  of  the  acting  in 
concert,  out  not  conclusive  evidence,  for  each  may 
have  bad  a  separate  and  distinct  plot ;  and  in  this 
case  the  plaintiff  has  not  alleged  that  there  was  a 
joint  concert  between  the  plaintiff  and  Roooey. 
O'ConneU  v.  Mantjield,  9  Ir.  L.  Rep.  812,  Ex.  Ch. 
[Per  Pennefather,  B.} 

The  objection,  hovever,  assumes  another,  and  a 
more  technical  shap^  which  is,  that  the  declara- 
tion and  libd  import  the  speotfie  ehaioe  of  eonspi- 
rat^,  which  the  plea  does  not  just^.  I  admit 
tbey  state  facts  which  would  be  evidence  to  sup- 
port such  a  charge  t  but  when  the  plaiutiffdoes 
not,  as  he  might,  ast^be  to  them  this  meaning,  I 
thinic  that  the  court  cannot  be  required  to  do  so — 
the  more  especially  because  if  he  had  done  so,  that 
meaning  would  have  been  reasonable,  and  might 
possibly  have  been  negatived.  In  this  point  of 
view,  it  is  material  to  remarli  the  plain  distinction 
between  the  case  of  libel,  which  is  only  defamatory 
because  it  imputes  the  crime  of  conspiracy,  end 
that  before  us,  in  which  the  lib^  whether  it  imputes 
ooospiracj  or  no^  is  per  *e  highly  defiuoMtory.  lo 


the  one  case  the  calumny  would  oonuttiMTa 
the  charge  of  conspiracy ;  but  io  the  other.-tke 
libel  being  defamatory,  whether  it  imputed  coup- 
racy  or  not — the  fair  way  to  treat  the  decUntioB 
is,  that  it  complains  of  the  libel  as  geoenlly 
matory  of  the  plaintiff,  and  that  t£  guilt  o(  the 
action  is  not  the  specific  crime  of  eoupinn, 
though  it  complains  of  joint  •x^  and  juDt  doigt^ 
wbi<m  are  but  evidence  of  a  conspiracv,  Ik.  211 
21&   [Per  Blackburne^CJ.] 

CONTINUANCES— Pisadinq  (Ducom. 

NDAHCE.) 


CONTINUANCE  (PUIS  DARREIGN)-Jitt 

pLBADnO.  • 


CONTRACT— 5m  Anniott.  Asstmpnr. 
Landlord  and  Tenant. 

ConetructionJ^ — In  an  acUon  of  special  aawap. 
■it  upon  the  following  contract,  **  I  pr(^K»e  to 
perintend  the  execution  and  building  of  the  B. 
Workhouse,  and  to  devote  my  entire  attentioo  to  ii, 
for  the  sum  of  £2  per  week.  Signed,  A.B.* 
Held,  that  this  not  appearing  to  be  a  eomrtct 
exceeding  £20  in  value,  did  not  require  t  itanp. 
Secondly,  that  it  was  a  continuing  cootrut,  Md 
could  not  be  put  an  end  to  without  notice.  JKotn 
V.  Browne,  4  Ir.L.  Rep.  277.  Q.B. 

"Where  a  document  is  so  obscurely  worded  mIo 
leave  a  doubt  as  to  the  intention  of  the  paitia,  it 
may  be  open  to  the  court  to  inquire  tDto  and 
ciUate  upon  that  intention  i  biU  when  the  laagn^ 
of  the  instrument  is  clear,  and  the  inteotioii  nui- 
feat,  I  am  not  aware  of  any  case  wUdi  Mdei 
that  the  court  can  bold  anything  immaleriil  tbt 
either  party,  and  more  especiallf  a  pai^  ntider  m 
original  liability,  thinks  fit  to  stiptdate  for  io  hit 
contract:  such  a  party  is  Dot  bound  to  involTe 
himself  in  the  transaction  at  all,  exo^t  upon  hii 
own  terms,  and  on  the  exact  fnl^ment  (tf  which  k 
has  a  full  right  to  insisL"  Barry  y.  Camiu,  6  Ir. 
L.  Rep.  68,  Ex.   (Per  Richards,  B.) 

Where  certain  Commlssionera  propoted  to  tbe 
Corporation  of  Dublin,  **  That  they  aod  tbeir  m- 
cessora  should  pay  to  the  said  oorporstioD  tbe  nn 
of  £150  per  annum,  the  better  to  enable  tbe  ml 
corporation  to  extend  tbeir  mains  and  worb  for 
the  supply  of  water  to  the  fountaiu  or  eoDdoiii 
which  were  to  be  erected  by  the  said  Comsui- 
sioners,  or  their  successors,  In  sneh  places  m  tbgr 
shall  think  fit,  provided  they  should  be  eopDvertd 
by  Act  of  Parliament  so  to  do,"  whidi  propoal 
tbe  said  corporation  i^reed  to  aoeept,  aad  Mid 
agreement  was  In  every  part  ratified  and  eDsfrnd 
by  statute.  Held,  that  the  (Xffporation  were  oslj 
bound  to  extend  their  mains  into  the  smcK  h 
which  such  fountains  were  erected,  and  tm  not 
bound  to  supply  pipes  for  the  purpose  of  eoimcet- 
ing  these  mains  with  the  fountains.  The  Ctnaif 
sioners  of  Paving  v.  The  Loi-d  Mayer,  Ifc^  «/* 
DubUn,  3  Ir.  L.  Rep.  1^  Q.  B. 

The  plainUff,  in  an  action  for  breadi  of  contnd, 
declared  that  M.  H.  was  indriited  to  the  defendui 
in  £6000,  and  that  in  consideration,  that  tke  plu- 
tiff  would,  for  the  aecuriag  thereof  exeonts  lo  ibi 
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Jeftpdait  ft  bond  emiditioiwd  for  payment  of  £500> 
and  a  wwrrant  of  attorney  for  entering  judgment 
iHt  it  t  the  defendant  undertook  and  pronused  the 
plaiotiflf  to  give  him  six  months'  notice  in  writtog 
of  ber  intention  of  calling  in  the  principal  of 
•aid  sun  so  to  be  secured ;  the  declaration  then 
averred  the  exeontion  of  the  said  bond  and  war- 
rant, and  alleged  In  the  breach,  the  issuing  of  a  ^ 
fit.  by  the  defendant  on  a  judgment  entered  on  said 
bond  and  warrant,  and  a  seixure  and  sale  of  the 
plaintiff's  goods  without  the  said  notice,  the  defen- 
dant having  pleaded  the  general  issue,  the  plaintiff 
at  the  tritd  called  a  witness,  who  produced  and 
proved  tbe  following  agreemmt:  "Gentlemen,  I 
herdiy  promise  to  give  you  six  months*  |n«vioos 
notice  in  vritiii^  on  the  occaaon  of  my  cidling  in 
the  iuni  of  ^00,  lent  by  me  to  you,  and  am,  gen- 
tlemm,  your  ebo^eot  servant,  M.  R.  (defendant.) 
To  Mann.  H.  li,  J.  IL,  H.      and  T.H."  (plain, 
tiffii).    The  witaeaa  alsostated  that  the  ££00  men- 
tioned in  the  agreement  was  the  amotmt  of  a  bond 
passed  by  the  parties  to  it  to  the  defiBodant ;  and 
that  M.  U.  was  the  principal  debtor,  and  the 
agreement  was  drawn  up  in  oonaequence  of  an  ap- 
prehension of  the  money  being  called  suddenly  in. 
The  attested  copy  of  the  jnd^ent  was  also  given 
in  evidence,  whioh  appeared  to  be  on  confession, 
and  recited  the  bond  as  the  bond  of  the  defendant 
slone ;  but  neither  the  bond  ita^  nor  the  warrant 
of  attorney  were  produced,  the  jury  having  foond 
a  verdict  kw  the  plaintiff.   Held  by  the  oonrC,  on 
a  motioa  for  liberty^  to  set  aside  the  verdict,  and  to 
enter  up  a  non-su^  that  the  aetirai  was  properly 
brou^  by  the  plaintiff  done,  without  joining  the 
partiea  to  the  agreement  aa  co-plaintilEi.  Jbtonan 
V.  iZyam  6  Ir.  L.  Rep.  118,  C  F. 

Bat  then  oones  tlw  important  question,  wbethtf 
this  action  wm  "glitly  brongbt,  or  could  be  mun- 
tained,  by  tbe  plidntiff  indivMoally ;  ot  whether  it 
ought  not  to  have  been  brought  in  the  names  of 
the  four  persons,  or  the  survivors  of  them,  to 
whom  tbe  undertaking  of  the  defendant  was  ad- 
dressed. The  rule  on  that  subject  has  been  clearly 
and  distinctly  laid  down  by  the  Court  of  Ex- 
chequer Chamber,  where  all  the  authorities  were 
recently  under  review,  in  the  case  of  Barry  v. 
Cam6u,  and  tbe  rule  is  this — ^that  whatever  may 
be  the  language  used  by  the  parties  to  the  oontract, 
the  nature  of  the  contract  is  to  decide  whether  it  is 
j<Hnt  or  several ;  and,  therefore,  though  the  lan- 
guage may  be  joint,  yet,  if  the  transaction  be  in  its 
nature  several,  each  of  the  parties  can  maintain  a 
separate  action  for  the  breadi,  and  nbe  vertd  ;  and 
wbrtber  thit  actioa  be  in  covenant  or  assomprit,  the 
rule  is  the  same.  lb.  [Per  Doberty,  C  J.] 

Conditions  Precedent.'] — A  charter  party  stated 
an  agreement,  that  the  vessel  was  to  proceed  to  H., 
take  in  a  cargo,  and  proceed  therewith  to  D.,  and 
there  discharge  part  of  her  cargo,  and  should  take 
on  board  a  full  complement  of  i^sengers — say 
three  to  every  five  registered  tons,  and  being  so 
loaded,  ahould  proceed  to  Q.,  and  deliver  the  same, 
on  b^g  paid  fireight,  at  tbe  gross  sum  of  £300, 
and  Uiat  ims  fr«ght  should  be  paid  by  the  defen- 
dant to  the  plaintiff,  in  cash,  previous  to  clearing 
at  D.   Tlte  declaration  after  the  usual  avermaits 


of  mtUoal  promises,  and  that  the  vessel  was  tight 

and  staunch,  alleged  that  abe  did  proceed  to 
H.,  and  did  arrive  at  D.,  and  that  tbe  plaintiff  was 
willing  to  receive,  and  did  afterwards  receive,  on 
board  the  ship,  such  passengers  m  the  defendant 
tendered  to  be  taken  on  board.  Held,  the  taking 
the  passengers  on  board  was  an  independent  oon- 
dition,  and  not  a  condition  precedenL  Garrick  v. 
Bradwhaw,  10  Ir.  L.  Rep.  129,  Q.  B. 

A  declaration  on  a  oharter  party,  set  forth  a  sti- 
pulation that  the  ship  should  proceed  to  Dublin,  or 
as  near  thereto  as  she  should  safely  get,  aad  deliver 
the  cargo,  on  being  paid  tbe  Ireight  as  therein 
mentioned,  and  that  one-third  of  the  firei^t  should 
be  paid,  in  cash,  on  the  unloa^g  and  right  deli- 
vary  of  the  cargo,  uid  the  rest  by  ap|Hoved  bills, 
payid>Ie  fo  London  at  fimr  mon^  £^towio&  &c 
The  dedaration  oootained  an  avermeot  that  tbe 
sud  ship  did  therewith  proceed  to  Dublin,  and  did 
then  and  there  deliver  her  oargo,  fta  Speohd  de- 
oiurrer,  on  the  ground  that  the  mloading  and 
right  ^very  was  a  condition  precedent,  and  that 
there  waa  no  averment  of  tbe  unloading.  Held, 
that  the  deolvratlon  was  bad,  in  not  averring  an 
unloading,  as  well  as  a  delivery  of  the  cargo.  1  Ir. 
Jnr.  288k  Ex* 

Statute  ^J^rWi.]— Plaintiff  fnmished  G.  with 
a  sample  of  oatmeal  for  sale,  and  G.  sold  the  oat- 
meal to  the  defendant.  G.  did  not  enter  any  me- 
morandum of  the  sale  at  the  time,  or  deliver  a 
bought  and  sold  note,  but  in  a  day  or  two  after, 
he  made  the  following  memorandum :  "  Sold  Mr. 
J.  R.  (the  defendant),  for  Mr.  R.  G.  fthe  plaintiff), 
one  hundred  loads  of  oatmeal,  to  be  delivered  here 
immediately,  and  to  be  full  weight,  and  to  be  fully 
equal  to  sample,  at  28s.  per  load,  cash."  Held, 
that  in  the  absence  of  a  bought  and  sold  note,  this 
memorandum  was  evidence  of  the  contract,  and 
that  as  it  stated  all  tho  terms  of  the  contract,  and 
was  made  while  the  authority  of  the  agent  con- 
tinued, it  was  a  sufficuent  memorandum  to  satisfy 
the  statute  of  frauds.  iZtcA^  v.  Garveyt  10  Ir.  L. 
Rep.  544,  Q.  B. 

£/«tnoiw.]— Qusere,  whether  the  foBowing  dauae 
of  the  2  fc  3  Vic  c  87  :  «  Any  coatract  for  the 
loan  or  forbearance  of  money,  above  the  sum  tsi 
£10  sterling,"  is  to  be  construed  as  a  general 
clause  extending  to  any  contract  for  the  loan  or 
forbearance  of  money  above  the  sum  of  £10,  or 
whether  it  is  to  be  restricted  to  eontracts  for  the 
loan  or  forbearance  of  money  upon  the  fidth  or 
security  of  bills  or  notes.  Sauymr  v.  Magmnt  ' 
Ir.  L.  Rep.  373,  Ex. 

[As  to  whether  bills  or  notes  under  £10  are 
within  tiie  2  &  3  Vic.  c.  87,  &e.  FiUigeratd  v, 
Laey,  1  Ir.  Jut.  110.] 

Stamps.'}— In  an  action  for  tbe  plaintiff's  salan 
as  clerk  to  the  defendanU,  the  plaintiff  prodnced 
and  gave  in  evidence  a  letter  to  A.,  signed  by  hira, 
at  foot  of  which  was  the  following  memorandum: 
"  J.  U.  (the  plaintiff)  commenced  this  day  at  £70, 
to  be  paid  £80  if  he  remains  twelve  months,  to  be 
increased  £10  per  annum,  and  mve  a  throe  months' 
notice  of  leaving.   (Signed.)   T.  M.  (tlw  defen- 
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dant).  Held,  that  it  required  a  stamp.  Dunn  v. 
Makon,  8  Ir.  L.  Rep.  83,  Ex. 

A  memorandum.  **  My  dear  mr,— You  have 
g^ven  me  this  day  £S60,  which  I  undertake  to  re- 
turn you  next  week.  This  money,  given  me  on 
behalf  of  Sir  G.  G.,  out  of  the  trust-mouey  of 
Hits  G.,  which  you  hold  for  her.  H.  J.  H. 
(plaintiff).  To  Sir  G.  G.  (the  defendant).  Held, 
that  this  memorandum  should  not  be  tnteipreted  as 
a  promissory  note*  and  wm,  therefore^  admissible 
in  evidencei  without  bdng  stamped  as  such,  ffa- 
Ktilttm  V.  GooU,  1  Ir.  L.Rep.  I71,  Q.B. 

At  the  trial  of  an  qectmenti  the  following  docu- 
ment»  rigned  by  several  tenants :  *■  Sir, — Allow  us  ■■ 
back  into  the  possession  of  the  land  lately  held  by  ' 
us  under  Mr.  Cooper,  and  we  will  consider  our- 
selves monthly  tenants,  and  will  yield  up  possession 
of  the  aforesaid  land  on  getting  one  month's  notice, 
and  that  without  litigation  or  trouble.  March 
SO,  1835."  Held,  that  no  evidence  having  been 
offered  to  prove  that  this  was  not  a  joint  agree- 
ment, the  foregoing  document,  signed  by  the  seve- 
ral defendants,  did  not  require  more  than  a  single 
stamp.    Coi^tar  v.  Flynnt  3  Ir.  L.  Rep.  472,  Ex. 

In  an  action  of  replevin  for  a  piano-forte,  the 
plaintiff*  claimed  the  special  property,  as  a  bailee, 
and  one  of  his  witnesses  produced  the  following 
letteTi  which  he  stated  contained  the  terms  of  the 
bailment  to  the  plaintiff:  Sir, — You  have  hAuded 
me  cash  for  my  two  separate  acceptances  for  the 
sum  of  £65  each,  bearing  date,  respectively,  three 
months  after  date^  on  au  understanding  that  the 
same  are  to  be  renewed  for  three  monttis  longer, 
from  the  24th  of  August  next ;  and  as  I  have  de- 
posited with  you  a  grand  piano-forte,  and  a  deben- 
ture for  £125  on  the  Theatre  Royal,  Hawkins- 
Bireet,  I  hereby  authorize  and  desire  you  will  sell 
or  dispose  of,  to  the  best  advantage,  such  piano*  forte 
and  debenture,  if  I  do  not,  on  or  before  the  first 
day  of  November  next,  place  in  your  hands  suffi- 
cient funds  to  meet  said  acceptances,  and  apply 
the  produce  of  said  sale  to  the  payment  of  the  said 
acceptances.  Dated  this  June  li,  1839.  Henry 
Baker."  "  And,  Sir,—  A  certain  acceptance  of 
mine,  bearing  date  the  S3rd  of  May,  1839,  payable 
in  six  mootlis,  for  the  sum  of  £125,  now  in  your 
poseessioD^  as  a  collatml  security  for  the  perfonu- 
anee  of  the  within,  as  understood  by  and  between 
OB  both,  to  be  oancelled  or  returned  on  the  due 
fulfilmoit  of  the  said  within,  my  undertaking,  IStb 
June,  1889.  Henry  Baker."  Held,  to  require  an 
i^greement  stamp.  Smtkr  v.  A*u^,  3  Ir.  L.  Rep. 

**  I  agree  to  superintend  the  execution  and 
building  of  the  B.  Workhouse,  and  to  devote  my 
entire  attention  to  it,  for  the  sum  of  £2  per  week. 
Signed,  A.  B."  Held,  that  as  it  did  not  appear 
that  this  was  a  contract  exceeding  £iO  in  value,  it 
did  not  require  a  stamp.  Hidcw  v.  Browmt  4  Ir. 
L.  Rep.  277,  Q.  B. 

An  agreement  containing  matters,  one  of  which 
would  not  want  a  stamp  in  any  case,  and  the  other 
only  requiring  it,  if  exceeding  £30,  need  not  be 
stamped,  although  both  matters  would  joindy  ex- 
ceed that  aum.  Haig  v.  jByrne,  Bl.  D.  ft  O.  57, 
N.  P.   [Per  Brady,  C.  a] 

A  document,  having  but  one  itaui|>>  and  con- 


taining several  proposals,  each  reqidring  a  itsap, 
is  admissible  in  evidence  to  prove  the  agreeawotlo 
which  the  stamp,  by  juxta  poutioD,  is  affixed,  isd 
no  other.    Headlif  v.  IFadA,  I  L^.  Rep.  SH8. 

A.,  the  agent  of  B.,  to  charter  a  vessk,  eatml 
into  a  contract  with  C.  for  that  purpose,  sad  ext- 
cuted  a  charter  party  for  B.,  and  dineted  th 
vessel  to  sail  to  the  port  at  wkidt  B.daindts 
load  her.  Up<Ni  her  arrival,  B.  refused  to  kisd 
her,  and  Cbfon^tan  actioD  for  the  bresA  of  fti 
charter  party.  At  die  trial,  the  pUntiff  prodood 
a  copy  of  the  ehurter  party  properly  stamped,  bat 
whidi,  it  afipeared,  was  exeeoled  ^ter  the  defai. 
dauts  reAwed  to  perform  the  contract,  and  tlie  ori- 
ginal charter  party  being  produced,  the  defenduti 
being  called  upon  by  notice  to  do  so^  wu  out 
stamped.  Held,  that  neither  copies  could  be  n. 
ceived,  the  original  charter  partf  not  beii^ittBped, 
and  the  latter  being  executed  aAer  the  anthori^ 
the  agent  had  expired.  Ni<^Ml  v.  Hidcaim,  3  Ir, 
L.  Rep.  73,  Q.  B. 

In  an  action  of  trespass  for  mesne  pnfils,  sn 
instrument  amounting  to  an  agreement  wss  ofced 
in  evidence,  not  for  the  purpose  of  eirfimag  in 
provisions,  but  for  the  coU^eral  one  irf  provii^ 
the  defendant  in  possession  of  the  premia 
Semble,  that  for  this  purpose  it  was  adnuMible 
withont  a  stamp.  San  ^  lAttawd  v.  Gnm,  I 
Ir.  L.  Rep.  Si05,  Ex. 

A.  had  beea  aUotted  abarea  in  a  railway,  vU^ 
be  had  sold  as  eerip,  but  whidi  had,  nercrtlidcy^ 
been  regpstered  in  hia  name  in  the  books  of  ike 
company.  The  real  holder  snbsequeotly  sold  (bn 
to  B.,  who  sold  them  to  C^  by  deed  aooordiif  to 
the  provinons  ai  the  Act  A.  executed  s  deed  of 
transfer,  which  he  delivered  to  B.,  reoeivii^  tlw 
following  written  undertaking :  **  1  have  receited 
the  deed,  on  condition  of  having  it  executed  \rj  C, 
and  roistered.*  At  this  time  calls  aaiooatii^  to 
more  than  £20  had  been  made  oo  the  ihans 
which,  by  the  provisions  of  the  8  Vic,  o.  16. 1. 16, 
should  be  paid  before  rM;istering  the  deed.  Ab 
action  having  been  brought  for  a  breach  of  the 
undertaking.  Held,  that  it  did  not  require  a  !(>■{>. 
J0ffwr€jf9  V.  Evtttu,  1  Ir.  Jnr.  151,  Ex. 


C0NV£RSI0N-.5««  Tsoni. 


CONVICTION— 5^  JosncB  of  m  Piics. 

CSBTIORAKI. 

Form  cf] — Where  the  act  under  which  the  d^ 
fendant  was  convicted  required  that  s  notin  ii 
writing  should  be  served  upon  him,  within  s  week 
after  the  information  was  exhibited,  and  tlie  coo- 
viction  stated  that  due  notice  in  writing  wai  wrred 
upon  him,  and  also  that  the  notice  was  produced 
and  proved  before  the  magistrates^  held,  tbt  Ibii 
statement  was  suffident.  t.  Aerfe,  1  k.  L 

Rep.  112,  Q.B. 

Where  an  information  charged  that  a  psrty  dM 
knowingly  harbour  and  conceal,  and  did  tbo 
knowingly  permit  and  suAr  to  be  harboured  ud 
concealed,  certain  contraband  articlei,  lad  ibe 
conviction  thereon  adjudged  him  tobeg^yoftbe 
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offence  so  charged,  held,  that  this  Infonnstion  did 
not  diarge  two  offiBDoest  and  that  there  was  no  du- 
plicity  in  the  conviction.  B^.  t.  M'Nagktent  9  Ir. 
L.  Rep.  98,  Q.  B.  ^ 

A  conviction  under  the  Burning  Act,  AOt  Geo. 
3,  c.  84^  Ir^  described  the  <tfendcr  as  cmivioted  In 
a  penalty  of  £10  an  acre^  for  having  bamed  seven 
acres  and  two  roods  of  land.  Held  bad  for  uncer- 
tainty, then  beins  no  evidence  to  shew  whether 
tbe  acres  spedfiea  were  English  statute  or  triah 
plantation  measure.  Rar,  v.  Ku-wan,  10  Ir.  L. 
Rep.SOa!,Q.a{  S.  C.  m.  D.  ft  O.  69. 


CORONER— 5w  Arbest.  Euzobs. 

Under  the  9  &  10  Vic,  c  37,  a  coroner  is  bound 
to  reside  and  the  provisions  of  this  Act  apply  to 
coroners  who  have  been  continoed  in  their  situa- 
tion, as  well  as  those  newly  appointed  since  the 
passing  of  the  Act.  1%  rt  Magtty  BL  D.  ft  O. 
250, 4  B. 


CORPORATION-^M  Hmsm's  MontT. 

GmmiJ/vJ — Rating  under  the  Act  for  the  Re- 
Itrf  of  tbe  Poor  in  Irelaud,  must  have  been  in 
eustence  for  twelve  months,  pricw  to  tbe  81st  of 
August,  in  the  year  In  whidi  tbe  Hnnidpal  Cor- 
poration Act,  (8  ft  4  Vict  0.  108,)  comes  into 
operation  in  any  borongfa  in  Ireland.  Therefore, 
aa  the  poor  rate  was  first  strudc  In  Limerick,  In 
September,  1840,  Held,  that  tbe  Corporation  Act 
oould  not  come  into  operation  in  that  borough 
nntil  the  year  1842,  as  a  twelve  months  rating  to 
the  poor,  prior  to  the  31st  of  August,  would  not 
be  completed  until  August  in  that  year.  Tbe 
matters  required  to  be  done  by  the  38th  section  of 
that  ststote  are  essential,  and  tbe  act  is  in  regard 
to  them  imperative,  and  not  merely  directory. 
Rtgina  v.  Verakvr^  4  Ir.  L.  Rep.  382.  f  Perriu,  J., 

Where  a  statute,  creating  a  corporation,  directs 
that  the  eoundl  of  the  corporation  shall  take  an 
aoooont  of  the  expenses  incurred  in  carrying  into 
effect  the  provisions  of  the  act,  and  then  tiiat  the 
council  should  order  the  town  clerk  to  pay  the 
same. 

Semble,  such  an  order  to  the  town  clerk  does  not 
raise  an  implied  assumpsit  by  the  corporation  to  pay 
such  expenses,  ffumphreyi  v.  Lord  Mown;  Sfc^ 
oflhtbUn,  6  Ir.  L.  Rep.  159,  Q.  B.;  S.  d.  7  Ir.  L. 
Rep.  44. 

Qusere,  is  the  town  clerk  liable  for  suit  ex- 
penses lb. 

In  an  action  brought  against  N.  and  others,  being 
tbe  Town  Commissioners  of  Cashed  appointed  pur- 
suant to  the  9  Geo.  4,  c.  82,  Held,  that  they  were 
properly  sued  as  individuals,  and  are  not  a  corpo- 
rate body.  Colquohon  v.  AbAin,  I  Ir.  Jar.363,  Ex. 

BurguMt.'] — The  appeal  given  under  the  50tb 
Motion  of  the  3  ft  4  Vicu  c.  108,  against  the  right 
of  a  burgess  to  remain  upon  the  buigess  roll,  being 
a  proceeding  analogous  to  an  application  for  an 
information  in  the  oatiue     a  qm  warrmUo,  can- 


not be  moved  within  the  last  four  days  of  term. 
Amm^mtmi,  4  Ir.  L.  Rep.  108,  Q.  B. 

On  motion  to  strike  a  bu^ess  off  the  roll.  Heidi 
that  tbe  conditional  order  need  not  state  tbcgronnda 
opon  which  tbe  party  is  sought  to  be  removed. 
Conway  v.  SaxUr,  7  Ir.  L.  Repb  16,  Q.  B. 

Semble,  one  party  cannot  delegate  to  another 
a  general  power  to  sign  notices  of  objection.  lb. 

Qutere,  has  the  court  jurisdiction  to  strike  a  bur- 
gess off  the  roll,  when  an  objection  to  the  burgess 
has  not  been  made  in  the  court  below.  Jh. 

Tbe  person  objecting,  under  the  45th  section  of 
the  3  ft  4  Vict.  c.  108,  must  be  a  bonS  Jidt  ob- 
jector ;  but  it  is  not  necessary,  in  order  to  fpve  him 
a  right  to  make  the  objection,  that  he  should  have 
had  positive  knowledge  of  the  facts,  upon  which 
he  made  the  objection,  at  the  time  be  sumed  the 
notice.  ^srtiNi  v.  Hannomy  7  Ir.  L.  Rep.  81, 
Q.B. 

LiabiUtyJbr  acU  of  SeriMmt*.] — A  corporation 
acting  as  a  public  body,  in  the  execution  of  a  public 
duty  which  they  are  bound  to  perform,  are  not 
answerable  for  the  negligence  or  unskilfulness  of 
the  agents,  or  coatractors,  whom  they  employ. 
Ghwr  V.  Corporatiim  Umgruk^  8  Ir.  L.  Rep. 
246,  Ex. 

Qusere,  whether  a  corporation  receiving  tolb 
and  customs,  upon  the  condition  of  keeping  a 
bridge,  or  other  public  work,  in  repair,  are  liable, 
as  private  individuals  would  b^  for  the  acts  of  the 
agents,  or  workmen,  employed  under  thmr  autho- 
rity. Ih. 

Actitmi  ly.] — A  ccnrporatiwi  need  not  declare 
by  attorn^.  G^^twmor,  Sfc.,  of  tit*  J^o^tcarut 
Saa  V  divert,  6  Ir.  L.  Rep.  186,  Q.  B. 


COSTS— ATToasxr.   Aaaxsr.  Awabd. 
AuHDHEiiT.   Caova.  PaAcncx. 

Anundmtnt.'] — A  consent  to  be  allowed  to 
amend  contained  no  offer  of  costs.  A  notice  of 
motion,  for  the  same  purpose,  did  so.  The  mo- 
tion was  refused  without  cMts  to  either  party. 
Howard  v.  jtfoMW,  4  Ir.  L.  Rep.  411,  C.  P. 

Motiona  and  proceedingM  gmeraUjf."] — The  court 
will  not  allow  the  costs  of  a  motion  to  set  aside 
proceedingi^  where  the  notice  of  the  motion  does 
not  suffidoitly  specify  the  defect  upon  which  the 
motion  is  granted.  Z^mcA  v  JE^setor,  2  Ir.  L.  Rep. 
240,  Ex. 

By  a  former  order  the  costs  of  proceedings  bad 
upon  process  with  which  tbe  defendant  swore  he 
had  never  been  served,  were  to  abide  tbe  event  of 
a  proseention  for  peijunr.  The  court  gave  the 
costs  to  the  defendant,  after  a  trial  in  which  the 
jury  disagreed,  but  there  was  strong  evidence  of 
the  gnilt  of  the  process  server.  Com«rfi>rd  v. 
Burke,  2  Ir.  L.  Rep.  197,  C  P. 

If  a  party  served  with  a  notice  tenders  a  consent 
to  do  that  which  the  court  on  motion  will  order, 
he  wilt  be  entitled  to  the  costs.  Reynoldt  v.  Ae%, 
3  Ir.  L.  Rep.  186,  C.  P. 

A  defendant  who  has  strictly  followed  the  roles 
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of  the  court  will  not  be  liable  to  the  costs  of  a  mo- 
tion, though  A  consent  had  been  previously  tendered, 
Oaring  the  same  terras  imposed  by  the  court. 
Waldron  v.  Huuetft  4  Ir.  L.  Rep.  134,  C.  P. 

If  a  party  comes  into  court  seeking  any  benefit  to 
himself  by  his  motion,  he  will  not  be  entitled  to 
costs.  Finn  v.  Wahh,  3  Ir.  L.  Rep.  366,  C.  P.; 
LoveloHd  T.  Daljf,  3  Ir.  L.  Rep.  537,  Ex. 

The  defendant,  though  required  by  several  no- 
tices, the  last  of  which  bore  date  the  27th  of  Octo- 
ber, had  not  signed  a  consent  to  malce  a  rule  of 
Nisi  PHds,  of  the  I8th  of  June,  a  rule  of  court, 
until  the  S9th  of  October,  and  aller  expense*  Incur- 
red by  the  plaintiff,  in  preparing  fbr  a  motion  to 
have  Oe  rule  eotawd  with  ootta,  of  which  notioe 
bad  been  aerved  on  the  same  S9th,  and  an  oSbr 
made  on  the  part  of  the  plaintiff  to  withdraw  it  on 
payment  of  the  expenses  aotaally  incurred.  The 
court  made  a  conditional  order,  obtained  on  the 
first  day  of  term  for  the  purpose,  absolute,  with 
costs.   Regan  v.  Francu,  4  Ir.  L.  Rep.  6,  C.  P. 

The  court  has  no  jurisdiction  to  order  a  party 
to  pay  costs  to  another,-  incurred  in  proceedings  in 
«M]oity.    Lynch  v.  Lynch,  4  Ir.  L.  Rep.  298,  C.  P. 

Where  a  motion  is  not  properly  moveable,  the 
party  appearing  to  oppose  it  will  not  be  allowed 
his  costs,  except  the  notice  of  motion  state  that 
leave  to  move  had  been  given.  Jfara  v.  Sfurphy, 
4  Ir.  L.  Rep.  138,  C.  F.y 

The  process  server  was  prosecuted  by  the  de- 
fendant, and  convicted  of  perjury.  The  court  set 
aside  the  civil  proceedings  with  costs,  but  refused 
to  make  the  plaintiff  pay  the  costs  of  the  prosecu- 
tion.  Z«wts  V.  Hyn^Mf  4  Ir.  L.  Rep.  177,  Ex. 

Th^  defimdant  having  pros^utedf  and  oonvioted 
the  prtKwsB  server  of  perjury,  the  court  set  aside 
the  di41  proceedings  with  costs,  and  the  costs  of 
taking  the  affidavit  of  the  process  server  off  the 
file,  for  die  purpose  of  the  prosecnUon,  but  refused 
th«  of  the  motion,  as  the  notioe  asked  the 
c(Mtfl  of  the  proceeding  in  the  Criminal  Court. 
f'ahie  v.  Niuk,  4  Ir.  L.  Rep.  304,  C.  P. 

Queere,  has  the  court  jurisdiction  to  order  the 

Elaintiffto  pay  to  the  defendant  the  costs  incurred 
y  the  latter  in  the  prosecution.  lb. 
A  plaintiff  is  not  entitled  to  the  costs  of  a  mo- 
tion, calling  on  the  defendant  to  furnish  the  parti- 
culars of  a  set  off,  where  no  previous  demand  has 
been  made.  BeUuan  v.  FranUUn,  5  Ir.  L.  Rep. 
40,  Q.B. 

No  costs  of  a  modon  will  be  given  except  asked 
for  by  the  notice. 

If,  op  argument  of  a  demurrer,  the  objections 
have  not  been  noted  in  the  judges  booki^  in  pur- 
suance of  the  134th  rule  in  tim  court,  Uie  party 
obtaining  judgment,  on  such  objections,  will  not  be 
aBowed^is  costs.  Codtraiu  v.  FUgmUrick,  8  Ir. 
L.  Rep.  167,  Q.  B. 

The  costs  of  a  commission  to  examine  witnesses 
are  always  costs  la  the  cause.  JBarrit  t.  Cfood,  I 
Ir.  Jur.  216,  Ex. 

A  defendant  is  entitled  to  the  costs  of  a  com- 
mission to  examine  witnesses,  though  the  witness 
examined  was  not  produced,  nor  his  depositions 
read  at  the  trial,  the  plaintiff not  having  provided,  by 
the  form  of  his  order,  fbr  that  contingenqr.  J£m- 


mi»  V.  MackUn,  BL  D.  &  O.  SSS,  &  P.;  g.  G.  10 
Ir.  L.  Rep.  7. 

Security  jbr  Cosff.] — A  teneut  will  be  reqaind 
to  give  security  for  cosu,  under  the  I  Geo.  1,  t 
87,  though  there  has  been  laches,  on  the  part  of 
the  landlord  in  the  service  of  the  notice  rcquiKd 
by  the  statute,  if  there  be  no  affidavit  on  the  put 
of  the  tenant,  shewing  that  there  is  sometliiog  to 
be  tried.  Plynn  v.  ^'ector,  1  Ir.  L.  Rep.  72,Q.B. 

A  defendant  In  ejectment  will  not  be  reqnind 
(o  give  security  for  costs,  when  he  holds  aoder  a 
lease  for  21  years,  thoogh  determinsble,  at  Uweod 
of  each  year,  by  a  previous  six  montlu  notice, 
either  from  the  feasor,  or  lessee,  if  the  ejcetaat 
be  brought  upon  a  notice,  pursuant  to  tke  proriw 
in  the  lease,  for  determining  the  mtereit  Dtki 
^JhvMukin  V.  J^ector,  1  Ir.  L.  Rep.  6,Q,B. 

A  defendant  who  is  a  seaftring  mm,  will  aat 
be  required  to  give  seonrity  in  «d  aetion  tar  soito  «( 
replevin.  Corica^v.^CeMir^  lIrJj.Rep.llO,(^B. 

In  an  qectnent  for  noo-p^nMitt  rent,  tW 
defendant  was  compelled  to  give  security  for  euu, 
it  appearing  he  was  a  mere  cottier  tenant,  sod  that 
for  the  mere  purpose  of  depriving  the  landkird  et 
costs ;  defence  had  been  taken  in  bis  name,  by  the 
principal  tenant,  wbo  had  been  delapidati[^  tbe 
premises  since  the  ejectment  was  brooght  Bm- 
derson  v.  Boghan,  \  Ir.  L.  Rep.  231,  Ex. 

Where  an  insolvent  took  defence  (o  so  geet- 
ment  brought  by  his  assi^e^^  the  court  refmed  to 
interfere,  either  by  setting  aside  the  defence,  or  by 
compelling  the  defendant  to  glVe  secority  for  tota, 
it  appearing,  that,  in  consequence  of  his  refun)  to 
give  up  possession  of  the  premisei^  be  still  con. 
dnued  a  prisoner,  and  had  not  obtained  the  bcs^ 
of  the  Act  fbr  tbe  Relief  of  Insohrent  Deblon. 
A  defendant  in  qectment  will  not  be  compelled  to 
give  security  for  costs,  unkas  nnder  vecy  ^eol 
circumstances.  Evam  v.  J^iXbf,  1  fr.  L, 
230,  Ex. 

The  8th  new  G.  R.  does  not  apply  to  sd  attfff. 
ney  giving  security  for  costs  for  a  defendant  liriof 
out  of  the  jurisdi^ion.   Anemymmu,  1  Ir.  L  Ba. 

294,  Q.  B. 

Where  the  plaintiff  stated,  that  he  tbeo  nMt, 
and  intended  to  reside,  within  the  juriadtctiost  art 
that  an  order  reqairing  him  to  give  seeoritj  Ir 
costs,  was  obtained  for  the  purpose  of  dday,  Hdi 
that  this  was  not  sufficient  ground  to  resdod  the 
order.  WoodUyy.  Woodtey,  3  Ir.  L.  Rep.  66,(^6. 

Where  a  Court  of  Equity  directs  that  u  action, 
should  be  tried  at  law,  and  the  plaintifl^  io  Ibe 
acticHi,  resides  out  of  the  jurisdictim,  tbe  lav  con^ 
in  which  the  action  is  brought,  may  order  die  pnv 
ceedings  to  be  stayed  until  the  seeori^  fat  tan 
be  given.  LUty  v.Staffbrdt  3  Ir.L.Rep.SOO^Q.& 

[This  application  may  be  also  made  in  tbe  CmA 
of  Chancery.    Deaprex  v.  Xitchell,  b  Hid.8M 

When  there  has  been  judgment  fortfaeddamuil 
in  the  court  below,  and  the  plaintiff  sues  od  ■  writ 
of  error,  be  is  bound  to  enter  into  secnritv,  ai  if 
the  defendant  below  was  plaintiff  in  enor.  Asms 
V.  M'Intyre,  3  Ir.  L.  Rep.  448,  Q,  B.  [miUmm 
V.  BaygartK  12  Jur.  727,  Ex.  Cfa.] 

In  a  writ  c€  error,  firona  an  ianrier  essi^  tbe 
Common  Pleas  wUl  not  eorapd.  thaMadm  la 
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gire  security  for  costs,  being  the  plaintiff  below, 
and  remding  out  of  the  jurisaietioa,  but  who  had 
not  been  required  to  give  security  for  costs  in  the 
court  below.  Harkin  v,  Montgromery,  3  Ir.  L. 
Rep.  471,  C.  P. 

A  party  being  residmt,  out  of  the  jarisdictioo, 
at  whose  suit  a  «ctrs  Jhcias  to  revive  a  Judgment 
is  iasoed,  will  not  be  compelled  to  give  security  for 
eosts.  Walktr  v.  Fitzgeraid,  3  Ir.  L.  Rep.  509, 
Ex.;  S.  P.  ooDtra.  ArchdaU  v.  Supple^  3  Ir.  L. 
Rep.  287.  C.  P. 

When  the  action  of  treepass,  for  mesne  rates,  is 
brooght  in  the  name  of  the  feigned  lessee^  the 
court,  vpon  the  defendants  application,  will  stay 
the  proceedings  till  security  be  given  for  costs. 
lovetOHd  V.  My,  3  Ir.  L.  Rep.  537,  Ex. 

Where  the  plaintiff  was  not  a  person  in  solvent 
circomatances,  and  the  action  was  brought  at  the 
suggestion  and  cost  of  the  landlord,  the  proceed - 
iogs  were  stayed  till  the  plaintiff  gave  security  for 
costs.  V.  Kirkaldif,  3  Ir.  L.  Rep.  542,  Ex. 

la  «B  ejeetmsnt  on  the  title*  a  defendant  will  not 
be  compelled  to  give  secority  for  costs,  unless 
fraud  or  oolluuon  be  clearly  shewn.  0*Atm  v. 
Dmger^  ^  Ir.  L.  Rep.  380,  Q.  B. 

A  plaintiff  residii^  abroad  but  who  has  property 
in  Iiofaod,  and  has  been  resident  since  the  com- 
mencenMDt  vi  the  salt,  and  purposes  to  do  so  till 
its  aetllfliiieit,  will  not  be  required  to  give  security 
iiar  eoatei  iSiusmv.  Cmwct,  4  Ir.  L.  Rep.  401, 
CP. 

A  personal  repreedtatative  residing  out  of  the 
juris^ction  will  be  ordered  to  give  tine  defendants, 
iu  a  Mtrs  fidas,  security  for  costs.  O'Biim  v. 
Upton,  4  Ir.  L.  Rep.  419,  C  P. 

The  court  will  not  order  an  attorney  to  disclose 
to  the  defendant  the  name  and  place  of  abode  of 
his  client,  or  to  give  security  for  costs,  when  he 
states  that  he  resides  in  Irehuid,  and  that  be  will 
produce  him  at  the  trial  t  but  if  he  fail,  he  must 
pay  the  defendant's  costs.  SiUnt  v.  JBeattUf  6  Ir. 
L.  Rep.  100,  a  P. 

The  court  wiU  not  compel  a  defendant  in  eject- 
ment to  give  security  for  nosts^  except  some  n-aud 
or  collusion  be  sbeira.  Coi^iah  v.  MagiU,  6  Ir. 
L.  Rep.  SaOb  Ex. 

Plaintiffii  will  be  compelled  to  give  security 
for  coats,  though  many  of  the  members  reside  in 
this  c<Kintry,  the  company  being  essentially  a 
foreign  on&  North  American  Colonial  Aatoeich 
tion  V.  Archer,  6  Ir.  L.  Rep.  509,  Ex. 

The  defendant  is  not  entitled  to  the  costs  of  a 
motion  to  compel  a  plaintiff  to  give  security  for 
costs,  lb. 

A  plaintiff  who  serves  notice  of  speeding  a  writ 
of  inquiry,  upon  a  suggestion  of  breaches  under 
I  lie  9  Wm.  3,  e.  10^  cannot  be  compelled  to  give 
security  for  costs.  7%oinpioii  v,  DonneUyy  6  Ir.  I^. 
Rep.  30,  Ex. 

A  i>auper  tenant  brining  an  action  of  trespass, 
for  iiyury  to  his  holding,  his  attorney  being  the 
attorney  of  the  landlord,  «bo  a  short  time  pre- 
viously discontinued  an  acUon  in  his  own  name  for 
the  same  cause  of  action,  wss  ordered  to  ^ve  secu- 
rity for  costs.  Larkin  v.  Laudert  7  Ir.  L.  Rep. 
227.  CP. 

It  is  not  necessary,  oadw  such  circumstances,  to 


make  a  previous  application  or  demand  for  audi 

security.  lb. 

If  the  officer,  on  a  reference  to  measure  security 
for  costs,  fix  the  amount  above  the  ordinary  sum, 
the  court  will  not  direct  him  to  review  his  taxation, 
unless  that  order  be  clearly  wrong.  Lewis  v.  Earl 
of  Charievilte,  9  Ir.  L.  Rep.  301,  Ex. 

Semble.  The  court  will  direct  him  to  review 
his  order,  if  the  plaintiff  state  that  he  is  unable  to 
procure  the  required  amount  of  security.  lb. 

An  officer  serving  in  the  East  India  Company's 
service  is  liable  to  ^ve  securiW  for  costs,  when 
resident  out  of  the  jun^ic^n.  T&onfe  v.  Murphy ^ 
10  Ir.L.Rep.332,Q.B. 

A  plaintiff  out  of  the  jurisdiction  gave  security 
for  costs,  and  at  the  trial  a  verdict  was  given 
against  him,  on  which  he  took  a  bill  of  exceptions. 
The  court,  after  the  bill  of  exceptions  had  been 
made  up,  made  an  order,  on  the  application  of  the 
defendant,  that  the  proceedings  should  be  stayed 
until  the  plaintiff  gave  further  security  for  costs, 
the  costs  out  of  pocket  having  exceeded  the  origi- 
nal security.  Leaieonv.  Bodget^  8  Ir.  L.  Rep.  11^ 
a  P. 

The  defendant  having  ascertained,  when  the  time 
for  lading  was  about  to  expire,  that  the  plaintiff 
was  resident  out  of  the  jurisdiction,  gave  notice  of 
a  motion  for  security  for  costs,  and  on  the  fbllowing 
day  filed  his  plea.  Held,  that  he  YaA  thereby 
waived  his  notice.  Wat$on  v.  Chadmde,  6  Ir.  L. 
Rep.  291,  Ex. 

Semble.  The  proper  course  is  to  serve  a 
cautionary  notice  on  the  plaintiff,  requiring  him 
not  to  mark  judgment  for  want  of  a  plea  pending 
the  notice  for  secority.  76. 

The  affidavit  to  found  a  motion  for  security  for 
costs  need  not  be  made  by  the  defendant,  and 
when  pending  the  motion,  having  been  served  with 
the  rule  for  judgment,  he  pleaded.  Held,  that  he 
was  not  disqualified  from  making  the  motion. 
Ciarke  v.  Dickaon,  8  Ir.  L.  Rep.410,  C.  P. 

A  plaintiff  in  error,  who  has  been  plaintiff  below, 
cannot  be  compelled  to  give  security  for  costs, 
under  the  1  Geo.  4^  &  68.  St^hentom  v.  Biggin- 
MA,  BI.  D.  &  0. 37,  Ex. 

A  plea,  thoogh  filed  onder  proteat,  is  a  waiver 
of  the  right  to  move  for  security  for  costs.  Senry 
v.  SackeU,  Bl  D.  ft  0. 248,  Q.  B. 

A  plaintiff  residing  as  a  judge  in  one  the 
colonies  will  not  be  compelled  to  give  security  for 
costs.    Perry  v.  Moloney,  Bl.  D.  &  O.  207,  Q.B. 

A  defence  taken  to  an  ejectment  on  the  title,  in 
the  name  of  a  person  served  who  had  subsequently 
left  the  jurisdiction,  will  be  set  aside,  unless  secu- 
rity for  costs  be  given,  it  appearing  that  his  name 
had  been  used  by  other  persons,  to  avoid  the  pay- 
ment  of  them.  Stewart  v.  Bartholomewt  1  Ir.  L. 
Rep.  377,  Ex. 

To  induce  the  court  to  compel  a  defendant  in 
ejectment  to  give  security  for  costSf  some  fraud  or 
collusion  must  be  shewn,  as  where  a  panper  is  put 
forward,  by  a  solvent  person,  to  embarrass  thelessor 
of  the  plaintiff.  Cotdotigh  v.  MagiU,  6  Ir.  L. 
Rep.  220,  Ex. 

If  the  defendant  give  the  prdiminary  notice  that 
the  plaintiff,  residing  out  of  the  jurisdiction,  shall 
p've  security  for  costs,  if  the  plidntiff  assent 
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tberetOi  such  assent  must  be  unconditional,  and  no 
further  proceedings  can  be  taken  until  the  security 
be  given.  Cochrane  v.  Holdm^  1  Ir.  Jur.  80,  C.  P. 

Particulars  of  Demand^ — A  plaintiff  having 
omitted  to  file  a  bill  of  pnrticiilars  with  hia  dtrcln- 
ration,  on  being  served  with  a  notice  of  motion  on 
the  same  day,  to  compel  him  to  furnish  it  with 
costs,  forwarded  it  before  six  o'clock  the  same 
evening,  offering  to  pay  the  costs  incurred  to  that 
time.  Held,  that  he  was  justified  in  refusing  to  sign 
a  consent  to  pay  a  taxed  bill  of  costs  of  the  tnotion, 
and  on  the  defendant's  moving  the  original  motion, 
it  was  reAiBcd,  with  costs.  Hughes  v.  Fitzgerald^ 
6  Ir.  L.  Rep.  114,  CP. 

A  general  heading  to  a  bill  of  particulars  omit- 
ted the  date  of  each  item.  To  entitle  the  defend- 
ant to  the  costs  of  a  motion  for  further  particulars, 
he  should  have  given  the  plaintiff  notice  of  the 
irregularity,  and  demanded  further  particulars. 
Antmymus.  Bl.  D.  &  O.  99,  Ex. 


ceeding  to  trial  were  paid,  nay  afterwanb  tppl* 
for  a  conditional  order  on  tJw  pWntiff,  to  pa* 
costs  witltout  discharging  that  rul&  UotJiM  t 
Jennings,  4  Ir.  L.  Rep.  218,  CP. 

A  d^endant  may  apply  for  the  costs  occanoDed 
by  the  plaintiff  not  going  to  trial,  punuaDt  to 
notice,  notwithstanding  the  usual  ^  bar  nUto 
stay  proceedings,  and  the  court  will  nuke 
conditional  order  for  coats  absolute,  and  for 
costs  of  the  motion,  and,  at  the  same  Unu^  prt 
the  defendant  liberty  to  quash  the  rok  to  rtaj  pro- 
ceedings. Broadbent  v.  M'Nichoii,  5  Ir.  U  Ha 
417,  C.  P. 

If  two  actions  be  coramenced  for  the  taae  mte 
of  action,  and  a  rule  to  discontinue  be  enund  in 
one,  proceedings  will  be  stayed  in  the  otber  ontil 
the  costs  of  the  rule  to  discontinue  are  fiaid.  CW- 
aidine  v.  Moroney,  5  Ir.  L.  Rep.  486,  Q.  B. 

Action  of  trespass  for  the  diversioo  of  s  vatcr. 
course.  The  plaintiff  was  non-suited,  pnoediuet 
were  stayed  in  a  second  action  for  the  bum  cuh^ 
until  the  costs  of  the  non-suit  were  paid. 


Cents  of  Execf^s.'] — Where  there  had  been 
a  verdict  against  an  executor-plaintiff  in  action  of  i  v.  Quinlaih  6  Ir,  L.  Uep.  590,  Q.B. 
sci.  fa^  the  court  struck  out  the  part  of  the  judg-  I  Where  a  notice  of  trial  of  an  q|ecti 
ment  which  awarded  costs  against  him,  it  having  withdrawn,  and  the  defendant  had  flotcnd  ande 
ever  been  the  understood  construction  of  the  9  to  stay  proceedings,  until  the  cosU  of  not  ptomd- 
Wm.  3,  c.  10,  that  executors,  whether  plaintiffs  ing  to  trial  were  paid,  and  (a  new  ejectmeot  htTing 
or  defendants,  in  a  $cire  facias,  were  exempted  ;  brought)  had  also  entered  a  rule  to  diioaoii- 
from  payment  of  cosU  in  cases  of  non  suit  or  ver-  |  nue,  until  the  cosU  of  the  former  ^ectoKQt  vert 
diet,  and  by  the  operation  of  the  new  statute  paid,  the  plaintiff  will  be  ordered  to  pay  the  oats 
(3  &  4  Vic,  c  105),  the  question  was  not  likely  ■(>  incurred,  though  the  defendant  ha?e  wt  £». 
to  occur  again.  Glomr  v.  NagU,  S  Ir.  L.  Rep.  21, 
CP. 

To  exempt  an  executor  or  administrator  from 
costs,  under  the  3  &  4  Vic,  c  105,  s.  56,  after  a 
verdict  for  the  defendant,  there  must  be  some  mis- 


— f   —    ^— ^     —    -     -        .  _  _ 

charged  the  rule  to  discontinue.  BsiAf  t.  Ka- 
nedy,  6  Ir.  L.  Rep.  457,  Q.  B. 


Judgment  as  in  Case  of  iftw-wi*.}— ff here  « 
motion  for  judgment,  as  in  case  of  non-mt,  after 
.    ^  *       J  /.   J  ( default  on  a  peremptory  undertaking  to  gowtriil 

oimduct  on  the  part  of  the  defendant,  tendmg  to  ^^^^  ^  f^,^^^  i;^!;;,,^  the  plaintiff  pv«  a  ps- 
mialead  the  plaintiff  into  bnn^rjg  the  action.  |,  tory  undertaking  to  go  to  trial  at  the  eadng 
Moritn  V.  Johnson,  S  ir.  L.  Rep.  245,  Ex.  I  sittings;  he  will  be  put  under  term*  to  pay  tbe 

Executory  pla>nt<ffi>  in  sctre  facias,  pnor  to  the  '  fg„d^,.t  ^1,^  ^^^^  ^i^^^y  incurred,tbeco«rt.  oftliij 
5®  -  ru„  /.^^.[°  :  .  I  moiion,  and  also  leave  will  be  given  the  defendiu 

to  enter  up  judgment  without  further  modni,  if  the 
plaintiff  fail  in  going  to  trial  pursuant  to  tbis  nn- 
dertaking.  O'Bonohoe  v.  O'DonoJwe,  1  Ir.  U 
Uep.  9,  Q.  B. 

If  a  defendant  have  obtained  judgmni,  ai  io 
case  of  a  non-sult,  on  the  terms  of  pning  totk 
plaintiff  the  costs  of  the  moUon,  and  Ime  not 
taken  out  this  order,  the  plaintiff,  on  motks  m 
notice,  will  be  allowed  to  take  the  order  Ibr 
the  purpose  of  recovering  those  costs.  Latisa  i. 
Flattery,  6  Ir.  L.  Rep.  453,  Q.B. 

Where  an  action  was  brought  agunat  abannj 
constable  and  collector  of  county  ««,  for  m 
alleged  illegality  in  the  seizure  of  a  borfeasdcar, 
as  a  distress  for  the  recovery  of  grand  jury  cos, 
the  defendant  entered  up  judgment,  s>  in  esse  of  t 
non-suit,  and  issued  execution  thereonder  for 
double  costs.  Held,  that  the  10  Car.  I.mk^  c. 
16,  applied  to  judgments,  as  in  ease  of  mthiail, 
and  that  under  that  statute  the  defendant  vai  en- 
titled to  double  costs.  Dobbin  r.  JTom^  i  b.  L 
Rep.  353.  Q;B. 

The  plaintiff's  attorney  was  directed  to  paj  il<f 
costs  of  a  judgment,  as  in  case  of  non-ioit.  Ir 
having  failed  to  comply  with  an  andaiaknf  (> 


passing 

liable  for  costs,  when  judgment  is  given  against 
them.   Farran  v.  Oliwell,  7  Ir.  L.  Rep.  54,  Q.  B. 

The  3  &  4  Vic,  c.  105,  s.  56,  puts  executors 
and  administrators  on  the  same  footing  as  ordinary 
plaintiffs,  and  makes  them  liable  for  costs,  unless 
the  court,  in  the  exercise  of  its  discretion,  shall 
otherwise  order.  Ackland  v.  Orant,  1  Ir.  Jur.  80, 
Q.  B. 

Staying  Proceedings  and  Discontinttance.'] — 
The  court  will  permit  the  defendant  to  enter  a  rule 
io  stay  proceedings,  until  the  costs  of  not  going  to 
trial,  pursuant  to  notice,  be  paid,  where  a  trial  has 
been  lost  by  the  default  of  the  plaintiff,  in  not  de- 
livering the  distringas  to  the  sheriff  in  sufficient 
UmB  to  enable  him  to  summon  the  jurors  six  days 
before  the  assizes.  Gillespie  v.  Cumingt  2  Ir.  L 
Rep.  28,  Ex. 

When  the  defiaidant  obtains  an  order  upon  the 
plaintiff,  to  stay  proceedings  autil  the  latter  give 
security  for  costs,  the  oonrt  will  not  give  him  the 
costs  of  the  application,  though  before  making  the 
apfdication  he  called  upon  the  plaintiff  to  give  the 
security.   Loveland  v.  Dafyr  S  Ir.  L.  Rep.  537,  Ex. 

The  defendant  having  entered  a  rule  to  stay 
proceedings,  until  the  costs  of  plaintiff  not  pro- 
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prodooe  hi*  elieut,  which  he  gave  on  a  motion  for 
Mcoriu  for  coits.  .fiUnr  v.  Bet^,  6  ir.  L.  Rep. 
100.  CP. 

OfNmm  TWdL]— Where  inadmlMible  evidence  . 
is  aUowed  by  die  Judge  to  go  to  the  jury,  the 
court  will  not  give  costs  against  a  party  seeking  a  • 
new  trial  upon  that  ground,  though  in  the  opinion 
of  the  jodge  the  evidence  could  not  have  influenced 
tfaejory.  Sinelmr  v.  BamtUf  1  Ir.  L.  Rep.  46, 
Q.B. 

Where  the  judge  at  NisiPrius  entertains  a  strong 
doubt  upon  any  of  the  questions  raised,  and  wishes 
to  have  them  reserved  for  the  opinion  of  the  court 
above,  the  costs  of  the  argument  will  not  in  gene- 
nl  be  given  against  the  unsuccessful  party.  But 
where  the  objections  are  reserved,  not  from  any 
doi^t  in  the  mind  of  the  judge,  but  to  afford 
that  advantage  to  the  party  making  them,  if  he  fail 
in  tbeae  olgections,  he  must  pay  cottt.  Barrett  v. 
/fyMbnan,  8  Ir.  L.  Rep.  109,  Q.  R 

The  ooort  will  not  give  costs  to  a  plaintiff 
agUDSt  whom  there  is  a  verdict,  though  he  sue- 
ceeda  npon  a  motion  to  change  the  verdict  on 
liberty  reserved,  as  the  plaintiff  derives  a  benefit 
from  that  course,  by  not  being  obliged  to  take  ex- 
ceptions to  the  charge,  and  go  to  trial  again,  and 
the  question  being  left  to  the  determination  of  the 
court,  the  costs  are  in  their  discretion.  Dal^  v. 
Colbert,  3  Ir.  L.  Rep.  855,  C.  P. 

Several  TnaliJ] — Where  there  had  been  three 
aborUve  trials,  a  juror  being  withdrawn  by  consent 
on  the  fint  occasion,  on  tlie  two  subsequent  occa- 
riooa^  the  jury  not  beuig  able  to  agree,  were  dis- 
charged by  the  judge,  and  on  the  fourth  a  verdict 
was  bad  for  the  plaintiff.  It  appeared  from  affida- 
vits made  on  the  part  of  the  defendant,  that  addi- 
lional  wibiesses  were  examined,  on  the  part  of  the 
plaintiff,  at  each  successive  trial  since  the  first 
The  plaintiff's  attorney  said  that  the  evidence  on 
eanh  occasion  was  sutratantially  the  same.  Held, 
that  the  plaintiff  was  entitled  to  the  costs  of  the 
three  almrtive  trials.  Atkuuon  v.  Carhf,  2  Ir.  L. 
Itep.  170. 

The  costs  of  a  former  abortive  trial,  when  the 
default  has  arisen  from  the  act  of  eitlier  party, 
cannot  be  recovered  by  the  party  ultimately  suc- 
cessful. CyDri»coit  V.  Macartngy,  9  Ir.  L.  Kep. 
570,  Ex. 

Nather  the  court  on  motion,  nor  the  officer  on 
taxation,  can  enquire  who  has  been  the  defaulting 
party.  76. 

Secut,  in  the  case  of  a  remanet  pro  defectu  ju- 
ratorum,  or  withdrawing  of  a  juror.  BurchaU  v. 
BaUamtf,  5  Burr.  2Gl^3,  overruled.  Crean  v. 
Crean,  2  Fox  &  Smith,  10,  not  followed.  2K 

Where  an  order  Nisi  had  been  made,  setting 
aside  a  verdict  generally,  and  no  mention  be  made 
therein  of  the  costs  of  the  trial,  the  party  succeed- 
ing on  the  second  trial  ia  entitled  to  the  costs  of 
tlie  former.  Bush  v.  Purcell,  6  Ir.  L.  Rep.  379. 
Q.B. 

Special  Jury."] — The  party  who  applies  for  a 
special  jury,  unless  the  judge  certifies,  must  pay 
I  lib  costs  of  it,  even  thougli  there  be  no  more  costs 
than  damages.  Cfigftlan  v.  Carnej/t  1  Ir.  L.  Rep. 
^1. 


Where  a  cause  has  been  tried  by  one  spedal 
Jury  who  disagreed,  and  it  was  again  tried  by  ano- 
ther, and  a  verdict  had  for  the  plaintiff,  and  the 
judge  who  tried  the  case  on  the  lut  occasion  certi- 
fied that  the  case  was  a  proper  one  for  a  special 
jury,  it  was  held  that  tlie  party  ultimately  succeed- 
ing was  entitled  to  the  costs  of  the  special  jury  who 
tried  the  case  on  the  previous  oooaslon.  Atmnson 
V.  Cartyt  S  Ir.  L.  Rep.  170. 

Where  the  plaintiff  niceeeda  on  some  lasnes,  and 
the  defendant  upon  Uie  otlierB,  the  former  will  not 
be  allowed  the  costs  of  the  special  jury,  though 
had  upon  his  own  application.  Biair  v.  Wi/ron, 
8  Ir.  L.  Rep.  134,  C.  P. 

The  party  who  applies  for  a  special  jury  must 
pay  the  costs  of  the  same,  unless  the  judge  certifies, 
under  the  3  &  4  Wm.  4,  c.  91,  s.  27,  even  when 
there  are  no  more  costs  than  damages.  MarUn  v. 
Cochrane,  5  Ir.  L.  Rep.  374,  Q.  B. 

The  defendant  applied  for  a  special  jnry,  and 
there  was  a  verdict  for  the  plaintiff.  On  a  bill 
of  exceptions  a  vsiwv  ds  mopo  was  awarded,  and 
on  a  trial  before  a  common  jury  a  verdict  had  for 
the  plaintifl'.  The  plaintiff  paid  the  jury  on  tho 
first  trial.  Held,  that  he  was  entitled,  on  taxation, 
to  be  allowed  all  Uie  coets  of  striking  and  paying 
the  special  jury.  HarriMiM  v.  Bradlejft  3  Ir.  L. 
Rep.  264,  C.  P. 

Notice  of  Tajration.'] — To  give  notice  to  the 
taxing  officer  of  a  motion  to  review  his  taxation  is 
irregular,  and  will  lie  dismissed  as  against  htm, 
with  costs.  O'Connor  v.  Burke,  5  Ir.  L.  Rep. 
169.  C.  P. 

Taxation.'] — In  the  taxation  of  costs  between 
party  »nd  party,  held,  first,  that  an  attorney  who 
appears  for  several  defendants  will  only  be  allowed 
one  appearance  fee.  Secondly,  that  tlie  adversary 
is  not  chargeable  with  more  than  one  consultation, 
or  for  the  revisal  of  the  direction  of  proofs  by 
leading  counsel,  or  for  one  fair  copy  of  the  plead- 
ings laid  before  counsel  for  the  direction  of  proofs 
to  assist  the  defendant  in  his  inquiry  after  the  ne- 
cessary witnesses.  Thirdly,  that  the  adversary  is 
not  chargeable  for  the  costs  of  procuring  from  the 
journals  of  the  House  of  Commons  a  compared 
copy  of  evidence  given  before  a  committee  of  the 
house.  Fourthly,  that  lie  is  not  chargeable  with 
the  ex)iense8  attending  the  examination  of  several 
persons,  in  order  to  select,  from  amongst  thenii 
tliose  only  whom  it  would  l>e  useful  and  necessary 
to  produce  upon  the  trial.  Jonet  v.  Conynghttm, 
1  Ir.  L.  Rep.  10,  Q.  B. 

A  party  will  not  be  aUowed  lump  sums  for  the 
expenses  of  witnesses;  be  must  specify  the  items 
of  expenditure.  Atkinwon  v.  Cart^,  2  Ir.  L.  Rep. 
170,  Q.  B. 

An  attorney  is  entitled  to  a  fee  for  attendance, 
not  only  on  the  day  on  which  a  law  argument  is 
heard,  but  on  each  of  the  law  days  in  the  week 
while  it  is  on  the  list.    Thompson  v.  Birnie,  3  Ir. 
L.  Rep.  38,  Ex. 
I      In  taxing  the  costs  of  an  ejectment  for  non- 
payment of  rent,  the  lessor  of  the  plaintiff  will  be 
1  allowed  the  costs  of  registry  searches  made,  against 
.  both  names  and  lands,  for  the  purposes  of  the 
actiun.   Jack  v.  Lawkr,  3Ir.  L.  Rep.  531,  Ex. 
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Where  the  jury  omit  or  refuse  to  find  any  costs 
at  the  trial,  and  tWe  is  no  finding  in  that  respect 
in  the  postea.  The  taxing  officer  Is,  notwithstand- 
ing, bound  to  tax  the  costs,  d*  mcnmantOt  when 
the  verdict  will  carry  them.  PigoU  v.  Morris^  6 
Ir.  L.  Rep.  340,  C.  P. 

In  an  qjectmeot  on  the  title  separate  appearances 
were  entered  by  the  same  attorney  for  several  de* 
fend&nts,  and  these  defences  were  snbseqaently 
consolidated,  they  having  but  one  common  title; 
the  defendants  are  not  each  entitled  to  costs  of 
briefs  for  counsel  at  the  trial.  £!gan  v.  Arkins, 
10  Ir.  L.  Rep.  512,  Q.  B. 

In  the  taxation  of  costs,  the  officer  shoold  allow 
A  Ivief  to  the  junior  counsel,  though  there  be  three 
counsel  of  the  inner  bar.  Pay  v.  Morph^t  I  Ir. 
Jur.  22,  Q.  B. 

There  is  an  inherent  jurisdicti<m  in  the  court 
over  its  own  officws,  to  £rect  tha  reference  to  tax 
which  the  defendant  seeks ;  with  this  single  qualifi- 
cation, that  the  bill  of  ooats  contains  one  taxable 
item.  Baslable  v.  Reardotiy  4  Ir.  L.  Rep.  169,  Q.  B. 

The  oourt  has  jurisdiction  to  give  to  a  defendant 
the  costs  of  taxation,  though  the  reference  to  tax 

was  not  till  afier  action  brought.   v.  Jlfiu-  . 

a«y,  BL  D.&  O.  150,  Ex. 

Several  /mw*.}—^ Where  issues  on  one  cause  of 
action  had  been  found  for  the  plaintiff,  and  the 
issues  on  the  other  two  causes  for  the  defendant, 
the  defendant  was  not  allowed  any  portion  of  the 
costs  paid  by  him  to  his  counsel,  though  they  were 
larger  than  usual,  on  account  of  the  length  of 
pleadings  caused  by  the  plaintiff,  having  joined  the 
three  causes  of  action  in  the  one  declaration. 
Btain  v.  Wilton,  3  Ir,  L.  Rep.  134,  C.  P. 

The  defendant,  in  replevin,  will  be  allowed  only 
the  costs  of  the  avowry,  on  which  he  succeeds, 
though  the  arbitrator,  to  whom  the  case  had  been 
referred  from  Nist  Prius,  had  found  forty-six  issues 
for  the  defendant,  with  costs,  and  thirteen  for  the 
plaintiff,  without  mentioning  costs.  Burke  v. 
Onruby,  8  Ir.  L.  Bep.  268,  C.  P. 

In  an  action  libel,  where  the  defendant  pleaded 
Che  general  issue,  and  special  pleas  of  justification, 
and  the  jury  found  for  Uie  defendant  on  the  general 
issue,  and  for  the  platutiff  on  the  special  pleas, 
Hel(^  that  the  plaintiff  was  entitled  to  ttie  costs  of 
the  witnesses  subpoenaed,  to  disprove  the  truth  of 
the  alleged  libel ;  and,  also,  a  portion  of  the  fees 
6f  counsel  at  the  trial,  and  all  costs  incurred  by 
him,  by  reason  of  the  pleas  of  justification,  though 
the  witnesses  produced  would  probably  have  been 
examined  under  the  general  issue.  Hurtt  v. 
WhaUyt  5  Ir.  L.  Rep.  429,  C.  P. 

An  attorney  is  entitled  but  to  one  fee  for  attend- 
ance on  a  motion,  and  refreshers  to  counsel  stand 
on  the  same  ground.  Goodwm  v.  Wi^nt  9  Ir. 
L.  Rep.  90,  Q.  B. 

The  coats  incurred  in  obtaining  an  order  of  the 
Court  of  Chancery,  for  liberty  to  bring  an  eject* 
ment,  in  the  name  of  a  receiver,  in  a  cause,  are 
necessary  costs  in  the  ejectment  suit,  and  ttie  land* 
lord  is  entitled  thereto.  BiUhinghim  v.  Hamkez, 
7  Ir.  L.  Uep.  158,  Q.  B. 

Opvraivm  o/2  Geo.  1,  c.  11,  e,  14,  15.]— If  the 
verdict  be  for  the  plaintifl^  tlie  defendant  is  not 


entitled  to  hia  oosta,  whatever  naj  have  bstn  tbe 
amount  of  damages,  ff'jnm    SlbB,  4  Ir.  L.  Bml 

221,  CP.  ^ 
lu  trespaaa,  for  drhriog  a  ooadi  agtiait  ow  la 
which  the  defendant  was,  jmt  fnott  hawss  ^smL 
The  jury  found  6d.  damages,  and  6d.  onto,  tkc 
judges  having  refused  to  certify  that  tiie  trapn 
was  malicious.  Held,  tliat  the  phuaUfT  wa»  ei- 
titled  to  liis  full  costs  of  suit  Tbe  2  Geo.  1,  &  1 1, 
s.  1 5,  comprising  but  two  species  of  nctiot)— 
and  buttery,  and  trespaaa,  911.  d.  fng.  Oimuh 
v.  Spear,  8  ir.  L.  Hep.  278;  S.  C.  affinoed,  A 
461,  Ex.  Ch. 

Operation  ofZSfA  Vict.  c.  105,  1. 28, 
The  taxing  master  is  bound  to  tax  tbe  con»  of  gp. 
plications,  under  the  23rd  and  24th  section  of  tbe 

3  &  4  Vict.  c.  105,  in  order  to  have  s  jndgnwu 
charged  upon  stock,  in  the  books  of  the  Bank  of 
Ireland.    Guinnett  v.  Armit,  9  Ir.  L.  Rep.  3S9. 

I  Quaere,  can  the  court  give  the  costs  of  ndi  ^ 
plication,  against  the  fund  charged,  t(»ether  with 
the  payment  of  the  judgment  debt  Jb. 

The  court  will  not  direct  e/LJo.  to  Umt  aodtt 
the  3  &  4  Vict  c.  105,  s.  27,  for  tbe  nanery  of 
costs,  which  the  defendant  had  become  Babb  10 
pay,  by  not  having  appeared  at  the  trial  to  coDfea 
lefue,  entry,  and  ouster.   StDmuid  v.  Zwfer, 

4  Ir.  L.  Rep.  329,  C.  P. 

Where  stock  or  funds,  beloi%hig  to  1  jodgiDem 
debtor,  have  been  ehai^^  with  thejndgnotd^ 
by  an  order  of  court,  3  &  4  Vict  clOS,  b.  23,  ibt 
court  has  00  power,  under  the  24th  section,  in  tie 
absence  of  the  debtor,  to  award  the  cnti  of  tht 
charging  order,  out  of  the  stock  or  fond  w  cbuvei 
White  V.  Heron,  5  Ir.  L.  Rep.  165,  Ex. 

Meant  of  iftfonwru^.]— Where  a  frinikmi  de* 
murrer  was  filed,  a  motion  to  take  it  the  file 
was  granted,  and  the  party  who  filed  it  ordered  to 
pay  costs.  Held,  that  an  attadiment  n^ht  iwe 
for  these  costs,  as  they  could  not  be  iododcd  u 
the  execution,  not  being  costs  in  the  cnse.  Atm- 
jfmoutt  2  Ir.  L.  Rep.  66,  Q.  B. 

Since  the  1 1  ft  18  Vict  c,  28^  the  plsinfif  mr 
issue  a  capiat  ad  tatitfhdmdum  fitf  the  eosu  oTui 
ejectment  where  they  exceed  £10,  tad  tbn^ 
nominal  damages  only  are  included  in  tbe  jadjsML 
CarroU  v.  Develin,  1  Ir.  Jur.  22. 

— ♦ — 

COURT—iSee  OFFicsita.  (or  Sumioi  Codik) 
♦ 

COUNSEL — Set  AifEin>iRiiT.  Assnun 
Barkistkb. 

In  all  criminal  cases,  even  where  tbs  di&idant 
brings  a  writ  of  error,  (be  counsel  fa  Hat  mm 
are  entitled  to  the  reply.  Brady  m  Bir»t,Bi^. 
4  Ir.  L.  Rep.  21,  Q.  B. ;  S.  C.  Jonet  in  Error  t. 
Beg.  4  Ir.  L.  Rep.  264,  Q.  B. ;  Aiiier  in  Etgiiad, 
lb. 

A  bill  of  exceptions  ahotiM  be  slwi^  oftati 
by  a  junior  counseL  BeaipkUl  v.  MEimu,  7  Ir. 
L.  Rep.  395,  Q.  B. 

Every  one  is  entitled  to  assert  his  Hgbt  in  1 
court  of  justice,  by  Che  statement  ofeverjftctilai 
can,  according  to  the  rules  of  law,  ooodooe  to  thii 
end.   This  right  may  be  delated  to  cooBiej^ 
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ii  inlyect  to  the  same  limitation  and  cootrol  as  if 
the  party  were  pleading  his  own  cause.  Instruc- 
tions to  oounael  are  not  the  test  by  which  to  (ry 
wbetbefi  or  notf  the  line  of  duty  has  been  passed. 
Tbereibrei  obacHrvatioDS  by  counsel  are  not  justifi- 
ible,  uoless  they  be  warranted  by  facts  proved,  or 
which  may  be  legally  proved.  Butt  v.  Jademm, 
10  Ir.  L.  Rep.  120,  Q.  B. 

The  ooort  will  not  permit  a  law  argument  to  be 
opesed  by  a  counsel  of  the  Inuer  bar.  L^wm  v. 
JKMhsoh,  8  Ir.  L.  Rep.  418. 

— 4 — 

COUNTERPLEA— 5tf«  Cuaixenge. 
COUNTY  CESS..-^  Rates. 

COVENANT— 5«  Deed. 

C<mttnt^ioH.'\ — In  the  granting  part  of  a  lease 
the  following  clause  was  inserted,  immediately  after 
the  demise  of  all  that,  and  those,  &c —  "  And,  also, 
Mving,  and  resnving,  to  the  said  lessor,  liberty  to 
resume  the  whole*  or  any  part  of  that  portion,  of 
the  hereby  demised  premiaea,  called  the  nine  acres, 
bang,  && ;  allomng  to  the  said  lessee,  hia  heirs, 
tbe  rent  <tf  £3^  per  acre,  per  annum,  for  so 
mnch  BS  shall  be  renuned  of  tlie  sam^  for,  and 
during  the  remaining  term  that  shall  exist,  of  the 
demised  pcenciises.'*  Held,  that  this  clause  was  a 
covenint,  and  not  a  coodition,  and,  therefore,  that 
u  gectment  could  not  be  brought  upon  it,  even 
after  a  demand  and  refusal,  to  deliver  up  po«ses< 
8100  of  the  said  nine  acres.  Archbithop  of  Dublin 
V.Eaton,  1  Ir.  L.  Rep.  168,  C.  P. 

Id  1724  a  lease  of  lands  was  made  for  a  term  of 
900  years,  reserving  a  rent  of  "  £100  sterling,  cur- 
reucy  and  lawful  money  of  Great  Britain,"  the  mo- 
ney of  Great  Britain  and  Ireland  being  then  the 
UDW.  Held,  that,  notwithstanding  tbe  6  Geo.  4, 
c.  79,  tbe  raiit  was  not  payable  in  British  currency. 
NevUU  v.Potuonby,  I  Ir.  L.  Hep.  204,  Ex. 

In  CDFenant  for  rent  by  lessor  against  lessee, 
the  halation  sUted,  that  the  lessor  demised  to 
lbs  lessee  certain  premises,  to  hold  from  the  first 
of  Hay,  1846,  for  seven  years  **  yielding  during 
the  said  term,  the  yearly  rent  of  £80,  to  be  paid 
OD  every  first  of  November,  end  first  of  May,  in 
each,  and  every  year."  It  then  stated,  thut  the 
kssee  covenanted  that  be  would,  <tfrom  time  to 
tim^  during  the  term,  pay  the  said  rent,  on  the 
said  days,  and  times,  aforesaid*  The  lessee  set 
out  the  lease  on  oyer,  and  from  the  reddendum  ; 
it  appeared  that  the  first  hnlf  year's  rent  was  not 
to  be  payable  until  tbe  Ist  of  November,  1847, 
**  tbe  maee  having  already  paid  the  year's  rent  to 
secreadue  on  the  1st  of  May,  1817."  HeU,  on 
dnaurrer,  that  tbe  lease  was  set  out  according  to 
its  legal  constrvetion  and  operation,  and  that  there 
was  M  variance.  Wrixtm  v.  (fa/Affr,  1  Ir.  Jur. 
SSa^  Q.  B.   [Perriri,  J.,  dwentiente.} 

Covenant  to  pay  a  rent  charge,  does  not  run 
with  tiie  rent  to  the  assignee  of  the  rent  charge. 
BremO&r  v.  Kidgitl,  12  Mod.,  16(;,overuled  ;  AW 
nedg  r.  Stewart,  7  Ir.  L.  Hep.  421,  (n.)  Q.  11. 

By  deed—reciting  that  A.  B.,  by  bis  will,  had 
devised  to  a  D.  the  sum  of  X10,00U,  to  be  paid 


out  of  testator's  C  estates,  which  be  thereby 
charged,  with  the  payment  thereof,  and  which 
estates  he  devised  to  the  defendant — it  was  wit- ' 
nessed  that  C.  D.  had  granted  to  the  plaintiff  an 
annuity  of  £200,  to  be  payable  out  of  the  interest 
of  said  sum  of  £10,000;  and  the  deed  contained 
a  coveoaut  b^  the  defendant,  tliat  he  would  pay 
the  said  annuity  during  the  life  of  the  grantor,  and 
that  it  should  remain  s  charge  on  said  C<  estates,  and 
thoe  also  was  a  covenant  for  further  oasnnnce  by 
CD.  and  the  drfendant  Held,  that  tbe  covenant  to 
pay  this  annuity  was  not  contingent*  upon  the  sol- 
vency of  the  fond.  Brvee  v.  Lord  Ponsoniy,  7 
Ir.  L.  Rep.  414,  Q.  B. 

Held,  also,  that  tbe  defendant  was  estopped 
from  shewing  that  the  said  C.  estate  was  discharged 
from  the  payment  of  the  annuity.  Jb. 

Covenant  by  lessor  against  lessee,  the  lease, 
besides  the  usual  reservation  of  an  annual  rent  of 
£528  14s.  7^^  and  a  covenant  against  assigning, 
or  subletting,  contained  a  covenant,  whereby  it 
was  agreed  that  the  lessor  should  not,  during  the 
term,  plough,  turn  up,  or  convert  into  tillage,  any 
part  of  the  luds,  except  a  field  therein  mentioned ; 
nor  cut,  or  saw,  or  talie  away  from  tbe  demised 
lands,  any  part  of  the  grass,  meadowing,  or  hay, 
which  might  be  growing  upon  the  upland  parts  of 
tfan  said  premises,  called  the  Bullock  Park,  nor  any 
part  of  said  premises,  except  on,  &c. ;  and  in  case 
the  lessee  should  assign,  or  let,  or  should  plough, 
turn  up,  or  convert  into  tillage  any  part  of  said 
premises,  save  as  thcrein-b^ore- mentioned ;  or 
should  cut,  saw,  or  take  away,  any  part  of  the  hny, 
or  meadowing,  which  might  be  growing  ou  said 
premises,  called  the  Bullock  Park,  nor  any  other 
part  of  sud  premises,  than  the  place  previously  ex- 
cepted, save,  by  the  permission  of  the  lessor ;  "  then, 
in  any  of  those  cases,  the  lessee,  &C.,  should  thence- 
forth, during  the  rraiainder  of  tlie  term,  pay,  and 
yield  up,  to  the  lessor,  &<;.,  the  yearly  rent,  or  sum, 
of  £1,057  9s.  Sd^  for  the  said  demised  premises, 
in  the  room,  and  stead,  of  the  yearly  rent,  first 
thereby  reacHrved,  and  made  payaUe;  such  last- 
mentioned  yearly  rent  to  be  recovered,  and  reco- 
verable by  distress,  and  by  all  the  means  whereby 
the  rent  therein  firstly  received,  was,  or  might  be 
recovered,  and  to  be  paid,  and  payable,  at  tliii  time, 
and  in  the  manner,  as  tlie  said  firstly  reserved 
runt."  Held,  that  the  sum  so  covenanted  to  be 
paid,  was  in  the  nature  of  an  increased  rent,  or 
liquidated  damages,  and  not  of  a  peualty;  and 
that,  on  the  breach  of  a  covenant,  by  conversion  of 
a  portion  of  the  land  into  tillage,  the  jury  were 
bound  to  find  the  increased  rent,  and  were  nut  at 
liberty  to  award  arbitrary  damages.  Swuth  v. 
HifaH,  9  Ir.  L.  Rep.  205.  Ex. 

The  declaration  contained  four  counts  on  a  lease ; 
the  third  stated,  that  the  deed  contained  a  cove- 
nant for  renewal,  and,  also,  a  covenant  for  title  to 
make  such  renewal,  and  in  the  breauh  averred, 
that  tbe  defendant  had  not  title  to  renew.  Plea 
non  tatjbctum  to  all  the  counts.  Held,  that  the 
third  count  could  not  be  supported,  by  proof  of  a 
deed  not  containing  a  covenant  for  title  to  make 
such  renewal,  and,  therefore,  that  a  guuerul  verdict 
fur  substantial  damages,  uiwn  all  the  counls,  was 
bad.   Kean  v.  Strong,  9  Ir.  L.  Hep.  74. 
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Held,  thnt  an  uuiualified  covenant  to  renew,  did 
not  imply  a  covenant  for  title  to  renew.  lb. 

Held,  that  the  unqualified  covenant  to  renew 
waa  not  qualified  by  a  covenant  for  quiet  enjoy- 
ment, the  covenants  not  being  connected  with  each 
other.  lb. 

A  lease  for  years  containing  a  covenant  to  re- 
new, which  was  declared  upon  as  absolute  and 
unqualified,  and  the  value  of  the  interest  under 
such  lease,  with  the  covenant  for  renewal,  being 
proved,  and  no  evidence  of  the  eviction  of  the  cove- 
nantor  by  title  paramount,  but  mere  evidence  of  an 
eviction,  and  a  notice  served  by  the  defendant, 
stating,  that  he  had  no  title  to  renew.  Held,  on 
exceptions,  that  the  judge  was  right  in  refusing  to 
direct  the  jury  to  find  for  nominal  damages,  as 
there  was  no  evidence  that  the  title  to  the  term, 
k  granted,  would  have  been  invalid.  lb. 

A  lease  contained  a  covenant  by  the  leasee,  not 
to  break  up  the  land  without  the  previous  consent 
of  the  lessor  in  writing.  The  lessee  agreed,  if  he 
brolce  up  the  land  without  such  consent,  to  pay  a 
penal  rent  of  £1 0  for  every  acre  so  broken  up.  The 
lessee  having  applied  for  leave  to  break  up  the 
land,  the  lessor  addressed  to  him  two  letters,  which 
were  in  substance  a  statement,  that  if  the  lessee 
broke  up  the  lands,  in  that  year,  with  certain  seeds, 
and  pursued  a  specified  system  of  culture  during 
the  two  following  years,  the  lessor  would  not  seek 
to  enforce  the  penalty  in  the  lease.  The  lessee 
having  broken  up  the  lands,  but  not  having  carried 
out  the  required  mode  of  husbandry,  the  lessor 
distrained  for  the  penal  rent,  for  the  first  year,  the 
lessee  replevied.  Held,  first,  that  the  letters 
amounted  to  a  pwmission  to  break  up  the  knds 
upon  certain  conditions.  Secondly,  that  the  lessor 
could  not  distrain  for  Uie  penal  rent,  though  those 
conditions  were  not  fulOlled ;  and,  thirdly,  that 
his  remedy  was  by  action,  against  the  lessee,  for 
the  non-perfurmauce  of  these  conditions.  JVkit- 
more  v.  Segrave,  10  Ir.  U  Rep.  609,  C.  P. 

Where,  by  indenture  between  A.  and  B.,  it  was 
agreed  that  A.,  his  heirs,  Sec,  should  not,  during 
the  continuance  of  the  demise,  "  turn  up,  burn,  or 
convert  into  tillage,"  any  of  the  demised  premises, 
known  by  the  name  of  tiie  lawn ;  and,  by  a  further 
covenant,  it  was  agreed,  that  "B.  should  be  at 
liberty  in  each,  and  every  year,  during  the  con- 
tinuance tbOTeof,  to  bum,  or  tilt,  eight  acres  of  any 
other  part,  save  the  lawn ;  aud  that  be  should  be 
at  libwty  to  take  four  crops  thereof,  aud  then  lay 
down  the  same  in  a  husband-like  nianuer ;  and 
that  he  should  not  take  more  than  four  crops  off 
any  part  to  be  broken  up,  under  penalty ;  but  it 
was  thereby  understood,  that  the  eight  acres,  so  to 
be  broken  up,  were  always  to  be  exclusive  of  tlie 
head  garden."  Held,  that,  upon  the  true  construc- 
tion of  this  covenaut,  B.  was  at  liberty  to  till  eight 
new  acres  in  each  year,  and  take  four  crops  thereout, 
and  that  he  was  not  prohibited  from  having  more 
than  eight  acres  in  tillage  in  any  one  year.  Kelly 
v.  CuUitMn,  3  Ir.  L.  Rep.  68,  Q.  B. 

K.,  assignee  of  a  lease  for  lives,  devised  the 
lands  to  trustees,  in  trust  for  liia  wife  for  life  :  re- ! 
mninder  over  for  the  whole  of  bis  interest.   Held, ' 
that  the  wife  was  assignee  of  the  testator's  entire  in- 


terest for  her  life,  JTraMfff  v.  AmssJI;  8  Jr.L.  R-- 

205,  E«.  (note.)  ^ 
Where  in  a  lease  there  are  oovenai^  for  t*. 
newal  and  quiet  enjoyment,  (with  intervaougeove. 
nants,)  the  first  unlimited  the  latter  qoililled,  tai 
the  covenants  are  not  inconnateot  with  each  other 
the  general  covenant  is  independent,  and  uDenJ 
troled,  by  the  qualified  covenant,  and  wu  ^ 
be  rightly  set  forth  in  the  declaration  as  an  onqgi. 
lified  covenant.  Kmn  v.  Strottrt  I  Ir.  Jar.  SSa 
Ex.  Ch.  ^ 
Held,  that  evidence  .of  the  value  of  a  lesn  wwt 
admissible,  though  not  atrictlj  Apptiaybls  to  tbe 
issue  raised,  for  the  purpoae  of  gniiUog  the  jm  ji, 
thmr  estimate,  the  qaeetfoa  b^n^  whcA;  nt  «( 
damages,  lb. 

Pleadingt.']'—A^  being  the  leiMe  li^  indettve 
of  certain  premises,  anigDed  fai>  inlerat  thereia  lo 
B.,  aul^ect  to  the  payment  of  the  rait,  and  perfw. 
ounce  of  the  oovenaota  In  the  migioal  lease. 
indenture  contained  a  covenant  hy  B.  to  keep  .i 
harmless ;  and  indemnified  against  all  actioai^ 
suits,  costs,  and  damages,  on  account  of  the  rot 
and  covenants  in  the  original  lease.  B.  oerer  tit- 
cuted  the  assignment,  but  went  into  potsauoo 
under  it.  Held,  on  demurrer,  that  B.  wu  su 
liable,  in  an  action  of  covenant,  for  not  brav 
saved,  harmless,  and  indemnified  A.  Bnml 
M'Farran,  5  Ir.  L.  Rep.  SIS,  Q.  B. 

Upon  the  execution  of  a  leaw  at  imm, 
lessor  misre[«esented  his  title,  to  dei^  the  pn> 
mises,  by  stating  that  be  had  the  conaentof  putiei 
interested  in  the  premisea  dmised,  ud  that  tfan 
would  not  interfere  or  distivb  the  possesm  of  tbe 
lessee.  In  an  action  of  oovenant,  for  not  vorUne 
the  mines  thereby  demiaed,  to  which  the  defeodutt 
pleaded,  that  the  deed  was  obtained  by  tbe  plaiaiiff 
from  tbe  defendant,  by  the  fraud  and  crime  of  tbe 
plaintiff  !□  making  these  untrue  nusrefweaeBtatiaDi, 
Held,  that  these  misrepresentations  did  oM  aoiouDt 
to  sucli  fraud  or  covin  as  would  avoid  the  deed  m. 
law,  and  that  this  plea,  though  sustained  is  en> 
denee,  was  not  an  answer  to  the  action,  ffnatdn 
V.  Tillif,  5  Ir.  L.  Rep.  462.  Q.  B. 

Covenant,  by  the  administntrix  of  the  angoee 
of  the  lessee,  against  the  ezecntoa  of  the  lesor, 
for  a  breach  of  the  covenant  to  renew*  at  the  aft- 
ration  of  a  lease,  tbe  declare tioo  onatted  to  tMt. 
that  the  plaintiff'  sued  as  adminiatntrii^  and  in  the 
first  and  second  eounta  aet  oat  a  oweBaat  by  Ike 
lessor  for  himself,  hla  exeenton,  adauustiiton^ 
and  assigns,  to  renew  Uie  lease  at  the  expinUao 
thereof;  aud,  in  the  third  count,  set  forth  a  oof^ 
nant  by  the  lessor,  that  he  had  full  title  lo  reoew, 
and,  averred  as  a  breach,  that  he  badnosadititlf; 
and  the  fourth  count  averred  generally,  Ibtf  be 
had  no  such  title  to  renew.  The  oefendaot  i^eaiH 
to  the  entire  declaraUon,  that  he  was  wilfa's^  tad 
offered  to  renew,  but  that  the  plaintiff  refund  to 
accept  a  renewal,  and  to  the  first,  second,  and  fiivth 
counts,  an  eviction  by  title  paramounL  Hdd,  oe 
demurrer,  that  tlie  first  plea  was  bad,  as  to  tbe 
third  count,' being  no  aniwer  to  it,  and,  therefore, 
bad  to  the  whole  declaration ;  and  that  the  seoood 
plea  was  bud,  it  being  no  answer  to  an  uiqulified 
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eenmnt,  to  state  nn  eviction  by  title  panmoiint 
JKcM  T.  Strong,  5  Ir.  L.  Rep.  540. 

Sonble,  the  omission  in  the  declaration  of  the 
plaintiirs  title  as  adminlatratrix,  was  immaterial,  as 
dtiiDing  through  her  admimstratlon  she  was  assign 
nee  of  the  leaser  and.  as  loch,  waa  entitled  to 
maiDtsiD  the  aeUon.  /6. 

Qatere,  ii  lueh  an  ob^etion  ground  of  general 
demmrer.  lb. 

Sefflble,  that  the  covenant  being  to  renev  at  the 
expiration  of  the  tmn,  the  true  meaning  of  the 
coTensDt  was  to  renew  before  its  expiration ;  and 
the  privity  of  contract,  therefore,  still  suluisting, 
the  action  was  maintainable.  lb, 

Semble,  the  omiarion  to  state  in  the  breaches  to 
ibe  several  counts,  that  the  defendants  liad  any 
estate  oat  of  which  they  could  renew,  or  that  they 
liad  any  fowtr  to  renew,  or  to  aver,  a  prevloas  re- 
quest, vfls  immaterial,  the  covenant  being  an  un- 
qualified covenant,  that  the  lessor,  his  executors, 
and  administratora,  would  renew.  lb. 

Semble^  that  the  admiaalona  in  the  pleas  supplied 
the  de&dencies,  if  any,  of  the  averments  in  the 
declaration,  fb. 

Covenant  for  non-payment  of  rent,  on  a  lease 
for  lives,  by  ttie  devisee  of  the  original  lessor 
a^insl  the  lessee,  the  declaration  all^d,  that  the 
uriginiil  lessor  was  seized  in  fee  at  the  time  of 
making  the  demiae,  and  had  devised  the  reversion 
to  the  plaintiff.  Held,  that  a  plea  traversing  the 
sdzin,  in  he  of  the  lessor,  at  the  time  of  malting 
the  demise,  modo  et  fwrm&,  waa  a  good  plea.  Ltfi- 
Palmer,  5  Ir.  L.  Rep.  100,  C.  P. 

Held,  also,  that  a  plea  which  traversed  the  s^zin, 
in  fee  of  the  plaintiff,  modo  et  Jormd,  was  as  tra- 
veniog  an  inference  at  law.  lb* 

A  lease  contained  two  distinct  oovenants,  with 
diitinct  penaltiee  \  one  of  the  oorenants  was,  that 
the  teaieeshoald  not  bttild,  ftc,  any  house,  &a,  on  the 
ground  at  the  rereof  the  premises  demuol,  whereby 
ilw  nlueof  the  said  premises  would  be  deteriorated, 
or  whereby  such  building  might  be  considered  a 
nniaanca  The  other  covenant  was,  not  to  open 
any  road  or  passage,  wtiereby  the  same  might  be 
made  a  public  thoroughfare,  &c.  In  covenant  on 
this  lease,  the  plaintiff  assigned  as  a  breach,  "  that 
the  defendant  built,  ftc,  certiUn  houses  upon  the 
ground,  in  the  rear  of  said  premises,  and  did  then, 
and  there,  open  a  certain  public  thoroughfare, 
whereby  the  said  premises  were  considerably  les- 
Bened,  and  deteriorated,  in  value."  Held,  that  this 
was  no  breach  of  the  covenant  in  the  lease.  Ryan 
T.  M'Matter,  6  Ir.  L.  Rep.  106,  Q.  B. 

Plea,  to  this  breach,  '•that  true  it  is,  that,  rince 
tlie  making,  the  defendant  4id  build,  ftc,  two 
bootei  upon  the  said  ground,  ftc.;  nevertheless, 
ftc,  the  value  of  the  raid  demised  plot  of  ground 
vas  not  deteriorated,  &c;  nor  can,  or  may,  the 
nid  boildings  be  considered  thereby  as  a  nuisance, 
or  nuisances,  to  the  said  plot  of  ground,  Stc,"  with 
a  verification.  Semble,  this  plea  is  bad,  as  argu- 
mentative, and  as  involving  too  large  an  issue,  and 
should  have  concluded  to  the  country.  lb. 

Covenant  for  £32,  two  years  rent  ending  tlie 
'^li  of  September,  1841,  on  a  covenant  to  pay 
the  r«it  half-yeariy,  on  the  25th  of  March,  and 
i!9th  of  September.   Flua,  that  ou  the  SOth  of 


S^tember,  I84I,  be  paid  the  said  sum  of  £32,  of 
the  original  rent  aforesaid.  Hdd,  that  the  plea 
was  bad,  not  averring  that  if  was  accepted  in  accord 
and  satisfocti(»i.  lb. 

Covenant  fbr  rent  In  arrear,  the  dedaratioa  aver- 
red, that  the  defondant  coveoanted  to  pay  the 
yearly  rent  of  £156,  over  and  ^bove  all  taxes,  end 
impositions  whatsoever ;  quit-rent,  and  crown-rent,' 
excepted.  Breach,  that  two  years  rent  were  in 
arrear,  stating  no  exception  or  reference  to  the 
quit  and  crown  rent.  Held,  on  special  demurrer, 
that  this  was  a  sufficient  breach.  AUen  v.  Lene^ 
Aan,'9  Ir.  L.  Rep.  291,  Ex. 

A  special  traverse  to  a  declaration  in  covenant, 
averring,  certain  things  to  have  be^  the  under* 
standing  of  the  parties  to  the  deed,  adding  matter 
of  agreement  between  them,  without  setting  ont 
the  deed  on  oyer.  Held  bad,  on  special  demurrer. 
KeUy  V.  CulUnan,  3  Ir.  L.  Rep.  6H,  Q.  B. 

In  an  action  of  covenant,  a  party  is  not  bound 
to  set  ont  more  of  the  covenant  than  is  neoesaary 
for  the  purpose  of  the  suit;  therefore,  when  a 
leasee  covenanted  for  himself,  his  **  hmrs,  executors, 
administrators,  and  assigns,"  it  was  held  suffidenl^ 
in  an  action  against  the  assignee  of  the  lessee,  to 
describe  the  covenant,  as  etitered  into  by  the  lessee 
for  himself,  his  heirs,  and  assigns.  Homer  v.  Powellf 
3  Ir.  L.  Rep.  395,  £x. 

A  conveyance  need  not  he  pleaded  according  to 
its  l^al  operation  and  effect,  when  it  is  stated 
merely  aa  the  foundation  of  an  action  of  covenant ; 
and  it  is  sufficient  to  set  forth  the  words  of  the 
deed,  without  an  allegation,  that  it  is  thereby  wit- 
nessed, lb. 

In  an  action  of  covenant  by  the  devisees  of  the 
lessor  against  the  exe(»trix  of  the  lessee  tlie  decla- 
ration stated,  that  heretofore,  to  wit,  on  the  Slat  of 
February,  1834,  A.  was  sozed  to  her  and  her 
heirs  of  a  fireehold  in  the  premises  pur  autre  vie, 
and  that  heretofore,  to  wit,  on  the  Sist  of  February, 
1 834,  she  demised  for  a  year  to  R.  D.,  who  there- 
by then  and  there  t>ecame  possessed  of  the  said 
premises  for  tlie  said  term,  the  reversion  therein 
and  expectant  thereon  belonging  to  the  said  A-, 
and  thereupon  afterwards,  to  wit,  upon  the  22od 
February,  1834,*  A.,  by  indenture,  re-leased  for 
three  lives  to  R.  D.,  with  a  covenant  for  perpetual 
renewal,  and  at  a  fixed  rent.  And  thereupon  the 
said  A.,  after  the  said  R.  D.  became  and  was  so 
seized  of  the  premises,  Sec,  "  and  after  the  said  A. 
became  and  was  seized  of  the  reversion  thereof, 
expectant  on  the  said  estate  so  re-leased  as  afore* 
said,  and  dorins  the  continuance  of  said  demise 
and  of  the  said  last-mentioned  reversion,  to  wit, 
on,"  &c  devised  to  the  plainti^.  The  declaration 
further  stated  the  deaths  of  A.  and  R.  D.,  probate 
of  his  will  to  the  defendant  and  breach  oi  corenant 
by  non-payment  of  rent  Plea,  that  A.,  **  at  the 
time  of  tlie  making"  of  the  re-lease,  wai  s«aed 
only  for  her  life,  and  so  continued  until  her  death, 
and  that  after  the  making  of  the  re-lease,  and  before 
the  expiration  of  tlie  said  term,  she  died,  where- 
upon the  term  created  by  the  indenture  ceaitud, 
absqite  hoc,  **  that  before  the  making  of  the  said 
indenture,"  A.  was  seized  to  her  and  her  lieirs, 
modo  et  Jbtm^,  &c  Held,  upon  general  demurrer, 
first,  that  a  devisable  reversion  was  sufficiently 
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dlwkwed  by  the  dedantioni  Meondly*  that  the 
WM  bUt  m  tenderias  aa  immatnial  luoe. 
CAmtsk  T.  7)aft0m  9  Ir.  L.  Rep.  355^  C.  P. 

Covenant  fbr  rent  by  the  devisee  of  the  rever- 
sion  againat  the  lenee.  The  dedaration  itatedf 
that  by  indentore  made  betweeo.  P.  B.  of  the  one 
partt  and  the  defendant  of  the  other,  P.  B.  did 
demise,  grant,  set,  and  to  farm  let,  unto  the  de- 
fendant  a  farm  of  land,  to  hold  fbr  the  life  of  M. 

and  from  and  after  his  death,  for  the  term  of 
nineteen  years*  Held,  on  demurrer,  that  the  de- 
mise was  well  pleaded,  notwithstaoding  the  want 
of  an  express  averment  of  livery  of  seizin, .  that 
being  implied  in  die  statement  of  the  demise. 
Aldworth  V.  lUordan,  9  Ir.  L.  Rep.  559,  Ex. 

In  covenant,  tlie  deolaratiou  stated  that  P.  B. 
being  s^ied  of  the  reversion  in  oertain  laiuU,  daly 
made  and  published  his  last  will  and  testament  in 
writing,  signed  by  him,  and  attested  and  aubseribed 
in  the  presence  of  bim,  the  said  P.  B.,  by  two  credible 
witnesses,  according  to  the  form  of  the  statute,  in 
such  case  made  and  provided.  Held  to  lie  a  suffi- 
cient statement  of  the  exeoution  of  the  will.  lb. 

Quaere,  if  this  statement  be  otyeotionable  even 
upon  special  demurrer.  lb. 

Covenant  for  rent.  The  declaration  stated  that 
B.,in  his  life-time,  by  indenture  made  between  inm 
of  the  one  part,  and  D.  of  the  other,  did  "  demise 
grant,  set,  and  to  farm,  let,  re-lease  and  confirm 
unto  D.,  his  hdn,  &c  certain  lands  to  hold,"  for 
and  daring  the  natural  Uvea  aod  life  therein  men- 
tioned, and  the  survivor  of  them,  at  a  oertain  rent, 
which  D.  covenanted  to  pi^j  "  by  vbtue  of  which 
demise^  and  by  force  of  the  statute  for  tranrferring 
uses  into  possession,  D.  aftwwards  entered  into  the 
demised  premises,  with  the  appurtenances,  and  l>e- 
came  and  was  seized  tliereof,  for  the  said  term  so 
to  him  granted  as  aforesaid."  Held,  on  demurrer, 
that  notwithstanding  the  reference  to  the  statute  of 
uses,  the  deed  could  only  o|)erate  at  common  law, 
and  that  the  term  demise  imported  livery  of  seizin. 
O'Shee  v.  J>ooleyt  9  Ir.  L.  Rep.  664,  Ex. 

Semble,  that  although  no  estate  passed  by  the 
indmture,  yet  the  grantee  having  entered  under  it, 
and  covenanted  for  payment  of  the  rent,  he  was 
liable  to  tiie  grantor  upon  his  covenant.  Jb. 

Where  the  deed  is  merely  inducement  to  the 
action,  and  title  is  not  deduced,  it  is  not  necessary 
in  the  declaration  to  plead  the  instrument  according 
to  its  lagal  efibct.  A 

Covenant  by  exeeutor  of  lessor  against  lessee 
for  Tent  reserved  on  a  lease  for  lives.  The  lives 
named  in  the  lease  need  not  be  stated  in  the  decla- 
ration, nor  the  continuance  of  them  averred.  lb. 

In  covenant  by  tbe  assignee  of  a  rent-charge 
against  one  of  the  grantors,  the  declaration  stated, 
that  J.  C.  and  J.  S..  H.  S.  and  R.  S.,  and  each  of 
them,  granted  to  E.  R.  an  annuity  of  £16  lOs., 
charged  on  certain  lands.  The  deed  being  set  out 
on  Oyer,  contained  a  grant  by  H.  S>,  with  her  hus- 
band's consent,  and  by  J.  C.  aod  J.  S.,  jointly  and 
severally,  accor^ng  to  their  several  estates  and 
Interests.  Held,  on  demurrer,  that  the  declanitioo 
was  bad,  the  grant  being  plea^d  as  a  grant  by 
four  pcraoue,  two  ni  whom  were  strangws*  Km- 
cent  V.  Scmttsi,  10  Ir.  U  Rep.  28,  Q.  B. 

A  declaration  alleging  that  J.  C.  and  J.  S.  were 


sailed  faifte,atit«4lhe  ffwt  jMm* 

charging  the  landa  fbrtbe«MofH.S.;tlttdaM 
shewed  the  grant  tobefDrtbeUfeofH-S.,  pro. 
vided  B.  S.  so  long  liv^  Held,  that  as  ivenneat 
of  tbe  eontinnanee  of  the  estate  in  the  rent'dw^ 
was  aeecaaavy ;  and  there  bemg  do  sHeguioa  that 
R.  S.  waa  living  was  a  fietdl  oownen.  A 

Such  averment  ia  not  implied  in'  ths  itiUnm 
that  the  rent-eharge  waa  eoatiauiag  vtua  tb 
artear  became  doe ;  and  then  net  baig 
any  oontinaii^  rent*  charge  afihotii^tha  Isa^iike 
plaintiff,  as  assignee,  cannot  sue  on.  Un  ssnaw. 
lb. 

An  aftignee  is  liable,  on  a  ccvemat,  Ibr  oos. 
payment  <rf  rent,  though  at  the  tine  of  tbe  rent 
aoerulug  due  he  was  an  infant,  if  be  ooatisiK  '» 
the  eiyoynent  of  tbe  land  after  attah^  sga  a 
declarantm  averring  that  the  detodaat  ooDtisMd 
in  possession  until  &e  action  was  Imwgfat,  and  u 
which  declaration  infancy  was  pleaded,  suffianttiy 
implies  that  the  assignee  entered  after  SMgnmoit. 
Mahon  v.  (TFarreU,  lO  Ir.  L.  Rep.  5'27,Q.B. 

In  a  lease  bearing  date  the  1st  <£  Norenibcr, 
1600,  the  lessor,  who  held,  under  the  Froroat  ud 
Fellnwa  of  Trinity  College,  Dublin,  demiaed  tbe 
premises  to  the  lessee  for  a  term  of  20  yesn,  at  a 
certain  rent,  and  a  small  triennial  fine,  ud  core- 
nanted  that  at  the  expiration  of  the  aiid  tens  lu> 
his  executors,  adnunistrators,  end  asstgnf^  vcoU 
renew  the  then  present  leaae,  or  ai^  fotve  ktw, 
wUcfa  should  be  granted  of  tbe  premisei^  by  utdiag 
thmto  au^  number  of  yeara  as  m  dut  prcMM 
demise,  viz,  for  twenty  yeara,  and  so  oa  st 
end  or  expiration  of  any  term,  he,  the  lesaov&e. 
should  and  would  make  out  a  new  leass,  or  mt« 
the  present  lease  finr  twen^  years.  Tbe  aud  lane 
also  contained  a  covenant  on  the  part  of  tbe  Imh 
for  quiet  enjoyment,  as  against  his  own  scU,  aal 
tbe  acta  of  those  claiming  under  him.  In  u 
action  for  the  iMreach  of  the  aaid  ouveoaiit  for  u- 
newal,  brought  by  the  personal  reprcsentatlTe  d 
the  asmgnee  of  the  leasee  against  the  penosal  r^ 
presentatives  of  the  leesor,  tbe  first  coont  of  tbe 
declaration,  after  suUng  tbe  coveosati,  avemd 
the  entry  by  the  leasee,  the  assignment  <»  tbe  I7tb 
of  April,  1820,  and  the  death  of  tbe  asngoee  b 
the  same  month,  and  that  the  plaintifi  bad  taka 
out  adminiatration  to  liim,  and  entered  end  becase 
possessed.  It  tlwn  averred  the  death  ef  tbe  ]tma, 
in  January,  18S0,  and  tbe  expiration  of  tbe  ura 
on  the  first  of  November,  I8S0 ;  aod  ibea  aftw 
averring  performance  of  the  covenants  by  tbe  let* 
see,  tbe  assignee,  and  tbe  plaintiifs,  nspetfiveljr, 
the  breach  was  laid  in  tbe  terms  of  tbe  «0TeMii. 
The  second  count  was  the  same  as  the  flnt,  titi 
tbe  exception  of  a  atatemait  of  a  oevensatu  ftj 
the  triennial  fines,  and  an  averment  of  tbe  ptjmoit 
of  the  same  by  the  lessee,  his  assigaM^  ud  tbe 
plaintifiih  respectively,  to  the  leasv  daring  bit  ^ 
and  to  the  defendants  since  his  deatb.  Tbed^ 
fendents  pleaded  two  pleas  oi  non  ettfadwm.  Tbe 
plaintiA  proved  the  lease,  the  paymeat  of  mt, 
and  triennial  flues,  their  title  as  assigoees,  and  tbtt 
tbe  farm,  with  such  a  covenant,  for  reseval,  was 
worth  £1000.  The  defendants  proved  tbdr  evic- 
tion by  qeetment  on  the  title,  and  the  eseouioa  of 
itheAoAsr*  by  U.  C,  and  that  an  ipphcaUoa  had 
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been  mad*  for  a  reoewalt  wbMreupoD  a  notice  was 
served,  bearing  date  the  first  of  November,  18S1, 
endorsed  on  the  bade  of  a  draft  raiewal  on  the 
plaintiffs,  to  the  effeet  that  the  defendants  were 
ready  to  grant  a  rmewal  ia  parmaooe  of  th«  aaid 
draft,  upon  being  satisfied  with  retpect  to  certain 
marginal  soggeatiom,  and  that  M.  C,  under  whom 
(as  the  notice  stated)  the  lessor  derived  his  interest 
in  the  lands,  had  served  notice  to  qnit,  and  an 
^ecUnent  on  the  title  on  the  defendants,  and  calling 
on  the  plaintiffs  to  take  defence  at  their  own  risk, 
and  to  state  whether  they  required  such  renewal. 
It  also  appeared  that  the  defendants  had  ofiered 
the  plaintiffs  £500,  as  oompensaUon  for  the  breach 
of  covenant.  Held,  that  the  second  count  of  the 
declaration  at  least  was  sufficient,  tlioagh  there 
were  no  averments  of  notice  of  the  assignoient,  or 
of  the  preparation  and  tender  of  a  renewal  and 
request  of  the  plaintiffs  to  the  defendants  to  exe- 
cute it  during  the  term.  Sbrmg  t.  Kean^  10  Ir. 
1.  Rep.  137,  Ex.  Ch. 

Where  ia  a  lease  there  are  covenants  for  renewal 
Slid  qoiet  eiuc^nient  (with  intwening  covenants), 
the  first  UDiiiuited,  the  latter  qoalified,  and  the 
covenants  are  not  inconsistoit  with  each  other,  the 
general  covenant  ts  independent  and  uncontrolled 
by  the  qualified  coveDunt,  and  was  held  to  be 
rightly  set  forth  in  the  declaration  as  an  uoqualified 
covenant  Held,  that  evidence  of  the  value  of  a 
lease  was  admissible,  though  not  strictly  applicable 
to  tbe  issue  raised,  for  the  purpose  of  guiding  the 
jury  in  their  estimate,  tbe  question  being  whfrfly 
one  of  damages.  [Richards,  B.,  rfwwiifMntr.] 
Held,  that  where  the  renewal,  if  granted,  would  be 
valueless,  the  grantor  having  no  interest  from 
whleh  to  renew,  that  the  judge  should  have  directed 
tbe  jory  to  find  for  aomlnal  damages..  Held,  that 
exeeptkMM  to  diffivent  expcessioiu  in  the  judge^s 
chai^  asriaftfli,  without  staUi^  dearly  what  the 
judge  did  tdl  the  jury,  ot  what  the  defendant  re- 
qaired.  him  to  tell  them,  was  not  a  pn^rar  mode  of 
framiiw  a  bill  exceptions,  and  that  on  this 
gruund  alone  the  exceptions  should  be  overruled. 
[Per  Blackburne,  C.  J.] 

Held,  that  there  having  been  a  privity  of  estate 
existing  at  the  time  of  the  breach  of  covenant 
being  committed,  tbe  action  was  maintainable,  lb. 

Held,  that  the  judge  was  right  in  refusing  to 
direct  the  jury  to  find  for  the  plaintiffs,  with  nomi- 
nal damages  only,  the  defendants  not  having  proved 
an  eviction  by  title  paramount,  lb. 

Held,  that  tbe  notice  of  the  1st  of  November, 
1821,  should  not  have  been  withdrawn  from  tbe 
oonsideration  of  the  jury,  and  that,  therefore,  a 
iwfMrs  dis  nevo  should  issue,  lb,  [ZMiMfttttfiif i6ua, 
Perrin,      Burton,  J.,  and  BladLburne,  C.  J.] 

Tbe  declaration  stated  that  J.  K.  covenanted 
with  G.  not  to  assign  certain  premises  without 
faia  consent  in  writing,  and  in  case  of  such  assign- 
ment, that  it  should  be  lawful  for  G.  A.  to  re-enter, 
**  or  to  charge  J.  K.  double  the  reserved  yearly 
rent.'*  Held,  on  special  demurrer,  that  tbe  assignee 
of  J.  K,  was  not  liable  upon  the  covenant  as  set 
fortb  Id  the  declaration.  A^Iumt  v.  Confon,  1  Ir. 
Jur.  21,  Q.B. 

Covenant  for  rent  by  administratrix  of  lessor 
against  assignee  of  lessee.  Plea,  that  the  lessor 


bad  uotfaing  in  the  premises,  except  through  M.  K. 
deceased ;  that  M.  K.  was  possessed  of  the  premisea 
for  the  reudue  of  tbe  term  until  his  death ;  that 
administration  was  granted  to  the  lessor,  whereby 
she^  as  administratrix,  and  not  otfaffwise^  became 
possessed  of  the  premises  for  the  said  term  t  that 
the  IsMor  died,  **  whereby  all  her  estate  in  tbe 
premises  ceased  aad  determined.*  Replication, 
tint  the  lessor  was  not,  at  the  time  of  midcing  said 
lease,  possessed  of  tbe  premises  for  the  said  time, 
as  administratrix  of  M.  K.,  as  in  the  said  plea 
alleged.  Held,  upon  special  demurrer,  first,  that 
the  plea  was  bad,  as  it  alleged  that  there  was  a 
total  cesssrtion  of  the  estate  in  the  premises; 
secondly,  that  the  personal  representative  of  the 
lessor  was  entitled  to  sue  for  the  rent.  KtUg  v. 
^ip,  1  Ir.  Jur.  ^92,  Q.B. 

Damages^ — In  covenant  for  suffering  premises 
to  be  out  of  repair  during  the  continuance  of  the 
term,  it  is  no  objection  to  a  verdict  that  it  gives 
full  damages  for  the  injury  which  the  .  property 
suffered,  the  defendant  being  lessee  in  a  lease  of 
lives  containing  a  covenant  for  perpetual  renewal 
on  tbe  part  of  the  lessor.  Nixon  v.  Denham,  1 
Ir.  L.  Rep.  100,  Q.  B. 

Held,  that  evidence  of  the  value  of  a  lease  was 
admissible,  though  not  strictly  applicable  to  the 
issue  raised,  for  tbe  purpose  of  guiding  the  jury  in 
their  estimate,  the  question  being  wholly  one  of 
damages.  Kean  v.  Strong,  I  Ir.  Jar.  333,  Ex.  Ch. 
[Richards,  B.,  diatentiente.'] 

HeH  that  where  the  renewal,  if  granted,  would 
be  valueless,  the  grantor  having  no  interest  fVom 
which  to  renew,  that  the  judge  should  have  di- 
rected tbe  jury  to  find  for  uominal  damages.  lb, 

CRIMINAL  INFORMATION— 5«s  Cbuiiiai. 
Law. 

— ♦ — 

CRIMINAL  LAW— 5fle  Abbmt  Cbhtiorabx. 

Practice  generally.'] — On  a  motion  to  disdiarge 
a  prisoner  from  custody,  therp  being  no  offence 
charged  in  the  information  upon  which  he  has  been 
committed,  notice  must  be  given  to  the  Attorney- 
General.  i2«r-  V.  CarroUt  4  Ir.  L.  Rep.  372. 
[Overruling  Rea.  v.  Stewart^  BaU.  139.] 

To  an  indictmeut  for  misdemeanour,  the  pri- 
soner demurred,  and  tbe  judge  of  assize  allowed 
the  demurrer.  Tbe  Crown  brought  a  writ  of  error, 
and  tbe  judinuent  of  the  court  below  was  reversed 
in  Trinity  Term.  In  tbe  following  term  the  At- 
torney-General moved  that  tbe  prisoner  should  be 
brought  up  to  receive  sentence.  Held,  that  the 
court  had  fully  exercised  its  jurisdiction  in  revers- 
ing the  erroneons  judgment  of  the  court  below, 
and  that  it  was  not  authorized  to  go  further,  and 
pass  sentence  upon  the  prisoner.  v.  Hoiu- 
ton,  4  Ir.  L.  Rep.  174,  Q.  B. 

In  a  prosecution  for  misdemeanour,  if  tiie  defend- 
ant demur  to  the  indictment,  and  the  demurrer  is 
overruled,  he  has  no  right  to  answer  over  to  the 
offence  charged  against  him,  but  sentence  may  be 
pronounced  at  once  upon  him.  It  is  otherwise 
in  cases  of  felony.  lb. 

The  court  will  not  suspend  judgment  in  a  crimi- 
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sal  case,  pending  a  writ  of  error.  Rmr,  v.  (yCon- 
nel,  7  Ir.  L.  Ilep.  338,  Q.  h. 

The  6tb  of  Aaae,  c.  10,  1 1*  which  requires 
all  dilatorj  plets  to  be  verified  by  affidavit,  appliaa 
to  criminal  osiea.  Aw.  v.  Dim/t  9  Ir.  L.  Rep. 
168,  Q.  B.  ^ 

The  rule  requiring  a  party  to  apply  for  a  new  trial 
within  the  four  first  days  of  term,  applies  equally  to 
criminal,  as  civil  oases ;  but  if  thecourt,  upon  loolting 
into  the  notes  of  the  trial,  tbtnic  there  is  a  question 
to  be  raised,  thw  will  direct  it  to  be  argued.  jB^. 
v.  Bireh,  9^h.  L  Hep.  157,  Q.  B. 

In  cases  of  felony,  when  the  indictment  is  of 
great  length,  the  prisoner  will  be  allowed  to  take 
out  copies  in  payment  of  the  usual  fees.  Xtig^.  v. 
Grace,  10  Ir.  L.  Rep.  375,  Q.  B. 

On  a  writ  of  error,  by  the  prisoners,  the  court, 
in  reversing  the  judgment,  will  vacate  the  verdict, 
and  remand  the  prisoners.  £ar.  v.  Mgehan,  8  Ir. 
L.  Rep.  15%  Q.  B. 

Prisoners,  under  sentence  for  a  felonious  charge, 
are  bound  to  assign  error  when  brought  up,  with- 
out any  rule  being  entered  for  the  purpose.  Atf. 
V.  SHm,  Bit  D.  &  O.  S47. 

An  application  for  an  order  to  have  Informations 
returned,  for  the  purpose  of  grounding  a  motion, 
for  admitting  prisoners  to  bail,  is  not  a  motion  of 
course.  Reg.  v.  Corbett,  2  Jr.  L.  Rep.  265,  Q.  B. 

After  issue  joined  on  an  indictment,  for  a  mis- 
demeanour, a  venue  was  awarded,  returnable  in 
Hil.  T.,  and  a  trial  at  bar  was  fixed  for  a  certain 
day  in  that  term,  and  it  was  ordered,  that,  in  case 
the  trial  so  fixed,  should  not  terminate  before  tlie 
last  day  of  that  term,  then,  that  every  succeeding  . 
day,  if  necessary,  until  tiie  following  term  should 
be  appointed  for  the  continuation  of  the  trial,  and 
that  the  days  so  fixed,  should,  for  the  purpose  of 
such  trial,  be  taken  to  be  part  of  such  term.  Held, 
that  this  order  was  within  the  scope  of  the  statute, 
1  &  2  VVm.  At  c  31,  and  that  the  trial  was  pro. 
perly  contitmed  in  vacation.  Rer.  v.  O'ComuU, 
7  Ir.  L.  Rep.  261,  Q.  B. 

Pendency  of  former  Indictment^ — Indictments 
for  sedition ;  afler  the  bills  were  found,  a  noUe 
prosequi  was  entered  by  the  Attorney-General, 
and  information  for  the  same  offence  filed.  Pica, 
in  ^atement  to  the  first  information,  that  the  in- 
dictment was  still  pending.  Demurrer.  Held,  that 
the  pendency  of  the  indictment  was  no  answer  to 
the  information. 

Like  plea,  to  second  information.  Replicntion, 
that  there  was  no  indictment  pending.  Held,  the 
plea  being  bad,  an  informality  in  the  information 
could  not  be  taken  advantage  of.  The  demurrer 
by  the  Crown,  to  the  plea,  concluded,  praying  con- 
viction, and  the  replication  prayed  final  judgment. 
Held,  there  was  no  discontinuance. 

Serable,  there  can  be  no  discontinuance  by  the 
crown.   Reg.  v.  Mitchel,  1  Ir.  Jur.  4. 

9  Geo.  4,  c.  51.]— On  a  motion  (o  quash  an 
indictment.  Held,  that  at  Common  Law,  the  pen- 
dency of  a  former  indictment  ^d  not  prevent  the 
crown  from  calling  on  the  prisoner  to  plead  to  a 
subsequent  one^  for  the  same  offence,  and  that  the 
Oih  section  of  the  9  Geo.  4,  c.  51,  has  not  altert-d 
the  law,  except  where  notices  of  the  prosocutor's 


intention  to  prder  a  bill  of  ia^ctmeot,  u  iIk 
a^oining  county,  have  been  duly  served,  pnmut 
to  the  7Ui,  8th,  and  9th  sections  of  that  Act 
T.  Dt^fyf  1  If.  Jar.  81,  C.  C.  ^' 

Therefore,  where  a  bill  of  iadictiwiit  wh 
f erred  to  the  grand  jury  of  the  adjotnug  eosur, 
for  an  offence  committed  in  a  coont;  of  a  dn[ 
onder  the  provisions  of  the  9  Geo.  4,  c.  51,  ud 
found  there,  but  do  nt^ces  were  served,  nor  the 
informations  removed  from  the  cnstody  of  tbe 
clerke  of  the  peace  for  tbe  dty.  Hdd,  tbai  ■  nev 
indictment  might  be  preferred  in  Uie  dly.  lb. 

Semble,  two  or  more  pleas  in  abatenwiit  m  be 
pleaded  together  in  a  criminal  case.  lb. 

When  separate  indictments  have  been  imi, 
the  court  has  no  jurisdiction  to  restrain  ptocet^i^ 
on  one,  until  the  other  be  disposed  of^  aa]m  there 
be  some  allegation  of  illegality,  or  iDjuttioe,  « 
violaUon  of  duty,  on  tlie  part  of  tbe  prosmiiur. 
Reg.  v.  1  Ir.  Jur.  188,  C.  C.  [Per  Bill,  J, 

and  I«efiroy,  B.] 

Held,  that  tba  boundaries  of  the  bont^^  u 
Dublin,  at  defined  by  the  3  &  4  Vic.  c.  lue.  n 
extended  for  the  puiposes,  as  well  of  crimiu^  u 
of  dvil  jurisdiction.  76. 

CommittaL'] — A  committal  by  magistnUe,  not 
shewing  a  sufficient  cause  for  committaJ,  aod  being 
uncertain  as  to  the  dme  and  place  of  his  committal, 
is  bad.    In  re  Gregg,  3  Ir.  L.  Rep.  316,  Q.  B. 

Caution^  on  examination  of  PmwMr.]—  A  pri- 
soner, having  been  brought  before  a  nugittnue, 
and  being  alwut  to  make  a  oonfession  of  guilt, «« 
cautioned  by  the  magistrate,  in  thefoUowingvoidt 
— Take  oare  what  you  say,  for  whatever  jcn 
will  be  written  down,  and  used  for,  w  aguut 
yon."  Held,  that  such  a  caution  wss  innf&aeM, 
and  that  tbe  axamination  of  the  priiooer  m  m 
admissible  in  evidence.  R^.  v.  ^Im^whi,  1  k 
Jur.  fiOO.   [Per  Pigot,  C.  B.] 

High  TrfOTwrn.]— Held,  that  the  10  Hen.  7,  ci 
extended  the  provisions  of  the  25  Ed.  3,  to  [reliinl, 
and  made  it  treason  to  levy  war  there.  ffBrin 
v.  R^  in  Error,  I  Ir.  Jur.  169,  Q.  B.;  S.  C 
Dom.  Proc,  lb,  249. 

Held,  that  the  1st  and  4th  sections  of  tlie  7  Gea 
3)  do  not  extend  to  Ireland,  and  that,  as  tbe  priw- 
ners  were  not  indicted,  under  the  II  &  12  Vie.  c. 
12,  they  were  not  entitled  to  the  bot^t  of 
act.  lb. 

Held,  that  the  word  "treason,"  witboirt  jut 
other  word,  or  qualification  attached  to  it,  ineaot 
high  treason,  aud  the  prisuoer,  therefoK,  vat  entit- 
led to  but  twenty  i>er«mptory  challenges.  (9  Geo. 
4.  c  54.)  lb. 

Treaton  Fefongf  Act,  U  12  Vic.c.  li}-\n 
indictment,  under  the  1 1  &  U  Vic.  c.  1%  dwgcil, 
that  the  prisoner  did  compass,  ima^^  &c,  ud 
did  express,  and  declare,  by  puhlisbiif  s  certuo 
printing,  containing  in  one  part  thereof,  aaoo^ 
other  things,  according  to  the  tenor  following  set- 
ting out  a  portion  only  of  the  printing.  Held,  m 
demurrer  to  the  indictment,  that  this  inode  of  iij- 
iiig  tlic  felonious  publishing  was  suiGdeut,  and 
that  it  was  not  necessary  either  to  set  out  tbe 
1  whole  printing,  or  to  aver  that  the  iuteutioo  vn 
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expreswd  by  the  priatiog  set  out  Av.  v.  Ih^, 
I  fr.  Jur.  81.   [Per  Perrin,  J.,  and  Richarda,  B.] 

Held*  that  the  several  printinga  were  not  du- 
tinct  fyham,  andt  therefcve,  the  coanta  of  the 
iodictineiit  were  not  open  to  the  ot^ection  of  du- 
plicity. TiMti  as  the  intention  was  sufBdeotly 
expTtfsed  by  the  articles  themselves,  there  was  no 
oecessity  for  any  innuendo.  lb. 

Held,  that  the  2d,  4th,  5th,  and  6th  oounts  in  the 
indictmeDt,  which  allied  the  compassing  to  have 
talteo  place  on  a  certain  day,  and  to  have  been 
tlien,  and  there,  expressed  by  divers  overt  acts, 
thereinafter  mentioned,  and  which  then  proceeded 
to  set  out  overt  acts  committed  on  that  day,  and 
oD  several  days  subsequent,  were,  so  far  as  related 
to.all  overt  acts  subsequent  to  tlte  day  of  the  com- 
ptssing,  bad,  as  being  repugnant  and  insensible.  lb. 

Held,  that  the  publications  were  properly  laid 
OS  overt  acts.  lb. 

On  demurrer  to  the  indictment.  Held,  tliat 
publications  were  overt  acts,  and  that  the  word 
••pablicatioD,*'  as  laid  in  the  indictment,  might  be 
liken  to  mean  a  compassing  on  one  day,  and  the 
Kipression  of  it  on  snseqaent  days.  Bw.  v.  DwS^y, 
I  Ir.  Jar.  188.    [Per  Ball.  J.,  and  Lefroy,  B.] 

Held,  tbst  parting  with  the  control  of  printings 
or  writings,  so  that  they  might  be  read,  was  a  pub- 
Hcntion.  lb. 

Held,  that  speeches  delivered  prior  to  the  com- 
mussion  of  the  oflfeoce  charged,  might  be  given  in 
eridence,  for  the  purpose  of  explaining  the  meaning 
oTtbs  pobUeations  allied  to  be  felonious.  lb, 

Ahditetion*'] — ^Held,  that  where  tbe  fraudulent  ab- 
duction was  effected  by  menaces  of  personal  injury ; 
that  it  is  an  otfence  within  the  23rd  section  of,  and 
not  the  22d  section  of  tbe  10  Geo.  4,  c  34.  Heg. 
V.  Yore,  1  Ir.  L.  Kep.  301,  Q.  B. 

Upon  the  trial  of  an'  indictment,  under  tbe  10 
Geo.  4,  c.  34»  s.  23,  for  fraudulently  alluring  away 
a  girl  under  18  years  of  age,  and  contracting  ma- 
trimony  with  her.  Held,  that  she  was  not  an 
incompetent  witness  for  the  prosecution,  either  on 
tbe  ground  that  she  was  the  wife  of  the  defendant, 
or  that  she  has  a  direct  interest  in  the  event,  in 
consequence  of  tbe  provision,  that,  upon  conviction 

tbe  {Render,  her  property  shall  vest  in  trustees, 
(at  bar  sole  and  aeparate  uae. 

Man  iSlaug&ter.X— On  application  to  admit  to 
bail  persons  charged  by  a  coroner's  jury  with  man- 
slaughter, the  court  will  exercise  a  <uscretion,  and, 
if  it  be  satisfied  that  the  offender  will  be  made 
amenable  to  justice,  tbe  application  wilt  be  granted. 
Reg.  V.  Woods,  and  another,  9  ir.  L.  Rep.  71,  Q.  B. 

Bigamy.^ — A  marriage,  without  the  degrees  of 
consanguinity,  forbidden  by  the  33  Hen.  U,  c.  6, 
celebrated  between  Roman  Catholics,  by  a  Roman 
Catholic  piieat,  ii  valid,  and  sufficient  to  make  a 
second  marriage  a  felony,  within  the  Statute  of 
Bigamy.   Reg.  v.  Burke,  5  Ir.  L.  Rep.  549,  €).  B. 

A  declaration  made  by  parties,  in  order  to  the 
celebration  of  a  marriage,  and  to  the  person  who 
was  to  celebrate  it,  and  by  which  he  was  induced 
to  celebrate  it,  that  they  were  oompetent  to  con- 
tract a  valid  marriage,  would,  on  indictment  for 
bigamy,  against  the  party  making  the  represeu- 


tadon,  conclude  that  person  from  denying  the  truth 
of  it,  for  tbe  purpose  of  invdldating  the  first  mar- 
riaga  lb. 

Semble,  a  voidable  marriage  is  sufficimt  to  con- 
stitute a  second  marria^  bigamy,  until  annulled 
by  a  court  of  competent  jurisdiction.  lb. 

Illegal  Cominnations.']—^^  tbe  4  Geo.  4,  c.  87, 
certain  societies,  therein  described,  were  declared 
unlawful  combinatioos,  and  the  members  declared 
to  be  guilty  of  nnlawfbl  combination,  and  liable 
to  certain  penalties,  therein  specified.  The  2  ft  3 
Vic.  o.  74,  recnted,  that  it  waa  expedient  to  extend, 
and  render  more  eff^ual  the  provisions  of  the  4 
Geo.  4,  and  declared  certain  other  societies  to  be 
unlawful  combinations,  and  that  persons  doing  cer- 
tain things  should  be  guilty  of  unlawful  combina- 
tion, and  be  liable  to  such,  and  the  like  penalties, 
proceedings,  and  punishment,  as  if  he  were  guilty 
of  an  unlawful  combination,  under  the  provisions 
of  the  4  Geo.  4,  and  be  proceeded  against,  and 
punished,  in  the  manner,  and  according  to  the  pro- 
visions of  that  act.  And  it  was  thereby  further 
enacted,  that  "  all  the  provisions  of  the  said  Act 
shall,  and  may,  be  put  In  force,  and  applied  accord- 
ingly, for  the  punishment  of  any  such  offenders, 
and  for  the  mlt^ation  of  such  punishment,  and  for 
the  application  of  penalties,  limitation  of  actions^ 
and  other  purposes  therein  specified,  aa  if  the  same 
were  repeated,  and  re-ena(^ed,  in  this  act,  with 
reference  to  such  offenders  and  persons  respec- 
tively.** In  an  indictment,  charging  certain  offences, 
created  by  the  2  &  3  Vic  c.  74,  the  several  counts 
concluded,  "  contra  formam  ttatvli."  Held,  upon 
writ  of  error,  that  this  conclusion  was  sufficient, 
and,  therefore,  that  the  judgment  of  the  court 
below,  which  allowed  the  demurrer,  holding  that 
the  counts  should  have  ooncladed,  "  contra  Jormean 
ttatutorum,"  was  erroneous,  and  should  be  reversed. 
Regina  v.  Houston,  3  Ir.  L.  Rep.  445,  Q.  B. 

The  2  &  3  Vic.  c  74,  declared,  that  from,  and 
after  the  first  of  September,  1839,  any,  and  every 
society  established  at  the  passing  of  the  AtA,  or 
thereafter  to  be  established,  of  the  nature  therein- 
after desoibed,  **8hall  be,  and  be  deemed,  and 
taken  to  be  an  uolawftd  oonibination,  and  con- 
federal^ }  and  then  proceeded,  that  ia  to  aay, 
any, ,  and  every  society  so  constituted,  that  the 
members  thereof  may,  or  shall  communicate  with, 
or  be  known  to  each  other  by,  or  may  use  fur  the 
purpose  of  being  known  as  such,  any  secret  sign, 
or  signs,  or  password,  or  passwords,"  &c. ;  the  sta- 
tute then  gave  a  specification  of  the  several  other 
matters  which  bring  a  society  within  the  meaning 
of  the  Act,  and  deckred  that  the  persons  so  offend* 
iog,  "shall  be  guilty  of  unlawful  combination  and 
confederacy."  An  indictment,  under  this  statute 
stated,  "  That  on  the  24tb  of  August,  and  theuce 
continually  hath  been,  and  still  is  established  in 
Ireland,  a  sodety  so  constituted,  that  tlie  membera 
thereof  might,  and  did,  communicate  with,  and 
were  known  to  each  other  by  certain  secret  signs, 
and  certain  passwords ;  and  that  said  James  Brady, 
after  the  1st  of  September,  1839,  to  wit  on  the  5th 
of  October,  &c.,  being  then,  and  there,  such  mem- 
ber of  the  said  society  as  aforesaid,  unlawfully  did 
act,  as  a  member  thereof,  ugainst  the  peace,"  ftc. 
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Held,  upon  writ  of  error,  brought  to  reverse  the 
judgment  after  verdict,  thai  Ihia  count  «m  suffi- 
cient, without  any  averment,  to  the  effect,  that  the 
defendant  was  thereby  guilty  of  unlawful  combina- 
tion and  confederacy.  Brady  in  Error  v.  Reg^  4 
It.  L.  Rep.  21,  Q.  B. 

Semble,  that  this  count  would  be  bad  upon  de- 
murrer,  lb.   [Per  Perrint  J.] 

Semble,  that  a  count,  under  thia  statute,  charging 
the  defendant  with  having,  "in  his  possession,  a 
oertain  written  copy  of  certain  passwords,  made 
use  of  in  the  said  society,**  without  setting  them 
out,  is  bad.  lb. 

An  indictment*  onder  the  2  &  3  Vio.  c  74,  stated, 
«  That,  before  the  24th  of  August,  1839,  there  was 
established  in  Ireland,  to  wit,  a  society,  so  con- 
stituted, that  the  members  thereof  did  communicate 
with,  and  were  known  to  each  other  by  secret  signs, 
and  passwords ;  and  that  the  said  society,  so  esta- 
blished, previous  to  the  24th  of  August,  and  from 
thence,  until  and  at  the  time  of  the  commission  of  the 
said  offence,  liereinafter,  &c. ;  and  the  said  society 
has  not  yet  been  dissolved,  or  put  an  end  to,  and 
that  Richard  Jones,  before  the  24th  of  August, 
wai  a  member  of  the  said  society,  and  being  such 
monber,  of  the  said  society,  did,  after  the  1st  of 
September,  1839,  act  as  a  member  of  the  said 
society ;  and  did  theD*  and  there,  commit  the 
offence  of  unlawful  combination  and  confederacy, 
against  the  peace,  and  statute,  and  contrary  to  the 
form  of  the  statiUesi**  &e.  Held*  to  b«  sufficient 
afler  verdict.  Jonet  in  Envr  v.  Rag.,  4  Ir.  L. 
Rep.  264,  Q.  B. 

The  test — That  an  indictment  is  bad,  if  the  facts 
stated  in  it  may  be  true,  and  yet  the  prisoner  inno- 
eeot,  is  not  invariably  true.  lb. 

Tretuort'Fulony.'] — An  indictmnt  need  not  rtate 
the  printings,  and  publtcations,  thmin  stated  to  be 
felonious,  they  being  mwely  evidence  of  the  felo- 
nioos  intent,  and  requiring  no  innuetuio.  Martin 
in  Error  v.  Si^,,  1  Ir.  Jur.  50,  Q.  B. 

Where  a  corporation  were  entitled  by  grant  to 
the  chattels  of  felons  convicted  within  their  bound- 
aries. Held,  that  it  was  not  a  good  ground  of 
challenge,  that  the  Juror  was  a  borgess  of  the  city, 
and  interested  in  Uw  goods  of  the  Mlon«  the  goods 
being  vested  entirely  in  the  oouncil  In  trust  for  the 
dtizens. 

Held,  that  it  was  not  a  good  ground  of  challenge, 
that  the  juror  being  a  rate  pay  w,  and  liable  to  be 
rated  to  the  borough  rate,  was  interetted  in  the 
goods  of  the  feloui  inasmooh  as  this  interest,  de- 
pending on  several  contuigendes,  wae  too  remote. 

A  sentence  direeting  the  prisoner  to  be  trans- 
ported beyond  the  seas,  without  specifying  any 
place.  Held,  to  be  good.  The  50  Geo.  3,  c.  32, 
vesting  in  the  Lord  Lieutenant  the  power  of  fixing 
the  place  of  transportation.  lb. 

Oniaw/vl  VriHiw,  60  Geo.  3,  I  Geo.  4,  c  1J_ 
In  anindu^eoti  under  the  provisions  of  tlw  60  Geo. 
St  and  1  Geo.  4,  c.  1,  the  6rst  count  stated,  that  the 
priwDO'  "  unlawfully  was  present,  and  did  attend 
a  certain  meeting,  dangerous  to  the  peac^  &c.,  for 
the  purpose  of  training,  and  drilling,  and  without 
lawful  authority.**  The  second  count  charged  the 
prisoner  with  "  assisting  to  train,  and  drill and 


the  third  count  charged  him  with  mlavfulW  tnin 
ing,  and  driUing,  oertain  persom.-  tbeo,  sad  tW 
unlawfully  assembled,  and  without  lawfaUothoritv 
Held,  that  the  indictment  was  bad;  fir»t,  for  m 
stating,  that  "the  meeting  was  asseiabled  fo  o» 
parpose  of  training  themselves,  and  driUiojt  or 
being  trained,  or  drilled,  or  for  the  purpw  j 
practising  military  exercises  without  lawfo! 
rity ;  and,  secondly,  because  it  was  sot  mmi 
that  the  meeting,  in  the  iiidi4StBeat  neatiened,  inli 
a  meeting  fbr  the  pra^xMes  thereb  meotioDnl 
without-  lawful  authority.  Oegurtw  v.  Rer  .  ' 
Error,  I  Ir.  Jur.  203,  "o    ^  » 


CVm^nVm^]— .Indictmentforacooi|nnn(^ 


To  make  a  combination  acon^jfaagitbnoiie. 
cessary  that  the  aet  agreed  (o  be  done  to  tSeet  the 
common  object  be  indictable  lb. 

The  mere  agreement  to  commit  to  oAnce  it  a 
conspiracy,  though  no  act  be  done  la  euMintf 
the  scheme.  lb. 

Indictment  charging  a  conspiracy  to  ciaH  tbt 
Queen's  subjecu  to  meet  in  unlawful  aod  lediijaw 
assemblies,  and  thereby  to  intimidate  die  Govm> 
ment,  and  one  of  the  overt  acts  laid  in  the  iaiitt- 
ment  was  a  meeting  at  M.  Held,  tbatabslltdpab. 
lidy  hawked  about,  and  sold  at  such  nwetii^  tn 
evidence  against  the  parties  charged  witii  the  caa. 
spiracy  as  part  of  the  re*  gettir,  and  shovii^  Ibc 
character  of  the  meeting,  UioughthetrannenBw 
i  ndi vtdoally  be  igawant  of  ita  eonlsalL  AMu  t 
O'ConnM,  7  Ir.  L.  Rep.  961,  Q.  E      ^  ' 

The  itetntable  proof  of  the  pobBcalianofiom- 
paper  is  auflldeni  evldenea  not  only  ^tiiN  Ute  pn- 
prietor  bat  also  againat  any  peraea  iftclad  bv  hii 

acta.  lb. 

The  act  of  one  conspirator  done  in  pamuee  of 
the  common  otjeet  is  evidence  against  bii  qkoh- 
splrators}  therefore  proof  of  the  pnhlicatiooofDein- 
papers  by  one  of  the  omspirators  ia  fintfaernce  of 
the  common  object  is  admisdble  erideaaanimt 
the  rest.  7*. 

But,  per  Pen-in,  J.,  are  not  evideooe  to  mCi^ 
the  fact  of  the  conspiracy.   Ib>  856. 

Inj'urieM  to  Property."} — Indictment  turfef  the  S 
Geo.  4,  o.  56,  s.  24,  ehai^ng  three  pemm  t iih 
pulling  down  and  demolUhing  part  of  a  dwelling- 
house,  Held  bad  against  two  of  thoee  persomitiKH 
having  been  stated  they  were  in  possessioa  of  tie 
premises.  Held,  secondly,  that  it  wu  bid  ^lint 
all,  it  not  having  charged  them  with  deswlidiiif 
the  whole  house,  or  with  hf^nning  to  deoHdttibr 
whole,  or  with  demolishing  part  with  m  intat  to 
demolish  the  whole  R».  t.  iKnvAerm  4  li.  L 
Rep.  373,  Q.  B. 

Murder.'] — Indictment  for  mnrdo*.  A  pfci  of 
autrefois  acquit  stated  that  the  prfsooer  bad  bwn 
indicted  for  the  murdn  of  B.,  and  thst  tbe  nu^ 
of  B.  and  the  firing  at  A.  were  perpetnted  at  ose 
and  tiie  same  time  and  place,  and  opon  €ae  asdtbe 
same  occasion,  and  with  one  and  tbesiaK  fidoniou 
parpose  and  i^eet,  and  one  and  tbewne  per- 
son, and  thereby  became  and  comtiluMwNd 
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entire  trausttctiun  and  feloDious  crime.  Held,  od 
demurrer,  that  lliU  plea  vaa  bad.  Hug.  v.  Gray, 
5lr.L.Rep.524,  Q.B. 

The  statemeDt  that  this  act  coDstituted  but  one 
felony  is  a  eoodtuiott  of  Iawi  and  caooot  be  tra- 
versed. Ih, 

An  indictment  for  murder  charged  in  one  count 
that  A.  feloniously,  &&  in  aud  upon  one  B.  did  make 
an  assault,  &c.  and  did  cast,  throw  and  push  her  into 
the  sea,  by  means  of  which  said  casting,  throwing 
and  pushing  the  said  B.  was  then  and  there  choked, 
suffocated  and  drowned,  by  means  of  which  she  then 
and  there  instantly  died.  The  second  count  charged 
that  he,  the  said  A.,  on  the  same  day  did  make  an 
mault  upon  the  said  B.,  and  with  a  certain  stone 
vhich  be  thea  held  in  his  right  hand  in  and  upon 
the  right  side  of  the  head  of  the  said  B.  did  strike, 
giving  unto  ber  a  mortal  wound  of  which  she  then 
sad  there  instaotly  died.  The  third'ooant  charged 
that  be,  the  aaU  A.,  OH  tbe  SHW  dij  did  aaMoU  the 
Mtd  E,  and  whh  both  his  buds  ■»!  fbet  did  cMt 
and  throw  ber  od  tbe  graand,  and  whilst  there  end 
then  lyfiqr,  with  his  bands  and  feet  did  kick  her,  and 
bat  her  about  the  breast,  and  giving  to  her  by  the 
easting  and  throwing,  as  also  by  the  striking,  kick- 
ing and  beating,  several  mortal  wounds  of  which 
«he  then  and  there  iDstantly  died.  Held,  that  the 
means  stated  in  the  indictment  by  which  the  death 
vaB  caused  w«re  not  inconsistent  O'Brien  in  error 
V.        10  Ir.  L.  Rep.  337,  Q.  B. 

Held,  that  the  extinction  of  life  being  produced 
bv  the  natural  consequence  of  any  of  the  acts  proved, 
it  is  no  objection  to  the  indictment  that  it  alleged 
different  modes  by  which  the  death  was  caused.  lb. 

la  an  indiotment  against  A.  B.  for  the  mnrder  of 
C  D.  by  haWng  administered  to  her  a  potion  ooo- 
tamiDg  poison  t  £.  F.  who  had  tasted  a  portion  <tf 
the  same  drmngbt  as  the  deoeased  was  called  as  a 
witness  to  describe  her  mnptoras ;  G.  H.,  a  medical 
witness,  who  had  attended  the  witness  E.  F.  and  the 
deceased,  was  asked  as  to  the  symptoms  of  E.  F. 
Hdd  that  such  evidence  was  admissible.  Held,  also, 
that  the  medical  witness  having  heard  the  witness 
£.  F.  give  ber  evidence  as  to  her  symptoms,  might 
be  aaked  whether,  in  his  opinion  as  a  medical  man, 
luch  symptoms  were  those  of  a  person  under  the 
ioflueoce  of  poison.  Reg^,  v.  T%omp»tmt  1  Ir.  Jur. 
207,  C.  C.   [per  Crampton,  J.] 

iVuumm.]— The  erection  of  weirs  in  a  tidal  river 
u  a  nuisance  to  the  navigation,  and  is  an  indictable 
offence  at  common  law.  Bw.  v.  Ryan.  8  Ir.  L.  Rep. 
119,  Q.B.  .  V 

It  is  also  indictable  as  a  nuisance  at  common  law 
to  the  public  right  of  fishery,  and  is  indictable  also 
under  the  5  &  6  Vic.  c  106,  s.  22. 

Per  Crampton,  J.,  that  section  does  not  create  an 
indictable  offence.  lb. 

Oa  the  trial  of  an  indictment  at  common  taw  for 
a  Doisaoce  in  a  pablic,  navigable  river  by  erecting 
weirs,  a  finding  by  the  jury  that  such  weirs  ob- 
■traeted  bntto  averytrifliog  d^ree.  Held  to  amount 
to  a  verdict  of  guilty.  R«^.  v.  Hayn^t  7  Ir*  L.  Rep. 
%  ^  B. 

P«rjury?^ — One  witness  was  held  to  be  sufficient 
to  prove  tiie  perjury,  the  evidence  being  corrobo- 
rated by  9  docvment  under  the  hand  of  the  prisoner. 


Rrg.  y.Coreonm,  HI.  D.&  O  202,  Com.C.  [Cwwn 
iiurton,  J.  and  Richards,  B.] 

Intoxication,'] — As  the  prisoner,  by  the  act  of 
drinking  ini moderately,  had  helped  to  deprive  him- 
self of  the  power  of  recognizing  his  friend  he  should 
be  held  responsible  for  the  consequence  that  had 
ensued,be  was  of  opinion  that  a  case  of  manslaughter 
had  been  made  wainst  the  prisoner.  R^.  v.  Dmrcy, 
1  Ir.  Jur,  267,  C.  C.   [per  Crampton,  J.] 

Shootiag  with  intent  to  Art^]  — An  indictment 
charging  a  felonioos  assault,  and  a  wilful  and  felo- 
nious shooting  at  a  person,  and  wounding  him,  with 
intent  to  commit  murder,  is  a  sufficient  ebai^  of  a 
capital  felony  within  the  7  W.4,  and  1  Vic  c.  86, 
8.2.  ^ww  m  ^Wor  v./e^,  10  Ir.L.  Rep.  53,0.8. 

Semble,  the  non-avwment  that  the  wound  Inflicted 
caused  a  bodily  injoiT  dangerous  to  life  is  not  a  fatal 
objection  to  such  indictment.  lb. 

Criminalln/brmation.'] — A  conditional  order  for 
liberty  to  file  a  criminst  iuoraiation  will  be  granted^ 
although  the  prosecutor  doea  not  swear  that  he  be- 
lieves the  defendant's  language  was  used  with  en 
intention  to  provoke  him  to  fight  a  duel.  If  a  third 
party  who  was  present  on  the  orcasion,  out  of  which 
the  prosecution  arose  make  anafiidavit  to  that  efiiaot. 
Peard  v.  Mautuell,  1  Ir.  L.  Rep.  257,  Q.  B. 

An  order  upon  magistrates  to  take  informaUons 
will  not  be  granted  unless  it  appear  that  the  infor- 
mations of  the  party  applying  were  tendered  to  the 
magistrates  in  writing,  and  the  informations  so  ten- 
dered must  be  brought  before  the  court  where  the 
application  is  made.  £x  parte  HvgheSy  1  Ir.  L. 
Rep.  292,  Q.  B. 

In  motions  for  leave  to  file  criminal  informations 
the  parties  applying  are  bound  to  disclose  all  the 
circumstances  connected  with  the  transa<^ion  out  of 
which  the  complaint  had  arisen,  as  the  suppressal 
of  any  will  be  ground  of  cause  against  making  the 
rule  nisi  abaolute.  B^,  v.  Andersont  3  Ir.  L.  Rep. 
262,  Q.  B. 

When  the  affidavits  are  contradictory  the  court, 
on  motion  for  that  puipose^  will  allow  the  complain- 
ant to  file  supplemental  affidavits,  but  if  he  do  not 
so  apply  it  will  discbarge  the  rule.  Jb, 

An  information  to  authorise  a  conviction  for  any 
oSenco  created  by  statute  must  negative  every  ex- 
ception contained  in  the  clause  or  statute  creating 
the  offence.  Beg,  v.  Nvgent,  5  Ir.  L.  Rep.  474, 
Q.  B. 

The  omission  of  such  a  statement  is  a  substantial 
defect  in  the  information,  and  is  not  cured  by  the 
7  StU  Geo.  4,  c.  5^  s.  73,  which  provides  that  the 
justices  may  give  judgment  notwithstanding  any  de- 
fect of  form  in  the  information.  lb. 

Supplemental  affidavits  may  be  filed  by  a  prose- 
cutor in  a  criminal  information  in  reply  to  those  of 
the  defendant,  if  such  refer  ezcliwivt^y  to  new  mat- 
ter introduced  iu  the  defendant's  affidavit.  R^.  v. 
BircK  7  Ir.  L.  Rep.  386,  Q.  a 

The  court  vill  not  change  the  venae  far  the  trid 
of  a  criminal  information  because  the  witneaeas  to 
be  examined  reside  at  a  distance.  Lord  Lucan  v. 
CavendisK  10  Ir.  L.  Rep.  536,  Q.  B. 

On  an  application  for  a  criminal  information  the 
conduct  of  the  applicant  is  open  to  the  scrutiny  of 
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the  court,  and  it  will  inquire  into  the  provocation  he 
may  have  given.  The  rrfuul  of  inch  an  application 
ia  not  an  opinion  of  the  court  that  the  law  has  not 
been  violated.  When,  therefore,  the  prosecutor 
insieted  that  what  had  been  done  wan  done  in  the 
exercise  of  a  light  essential  to  the  discharge  of  his 
duty,  which  allegation  was  denied  by  the  defendant, 
the  court  cannot  decide  such  issue  as  preliminary  to 
the  exercise  of  its  authority  to  grant  a  criminal  in- 
formation. Butt  V.  Jackion,  10  Ir.  L.  Rep.  120. 
Q.B. 

A  rule  for  a  criminal  information  against  the  pro- 
prietor of  a  newspaper  was  discharged  because  it 
did  not  appear  on  the  order  that  the  paper  had  been 
rwd.   Rtg.  V.  £«iMAan,  8  Ir.  L.  Step.  215,  Q.  B. 

ChaUenget.'] — Peremptory  challenges  are  ad- 
missible in  felonies,  not  capital.  Gray  in  Error  v. 
Qtieen,  6  Ir.  L.  Rep.  482.  Dom.  Proc  [over- 
ruling, Reg.  V.  Gray,  6  Ir.  L.  Rep.  269,  Q.  B.] 

Where  a  person  indicted  for  felony  challenged 
«  juror  peremptorily,  which  challenge  was  ovcr- 
rufcd  on  demurrer,  and  the  challenge,  demurrer, 
and  jodgment  thereon  were  entered  on  the  postea. 
Held,  notwithstanding  such  judgment,  that  the  pri- 
•oner  waa  entitled  to  move  the  court  in  arrest  of 
judgment,  and  was  not  compelled  to  bring  a  writ  of 
error.   Reg,  v.  Gray,  6  Ir.  L.  Rep.  269,  Q.  B. 

It  appeared  on  the  reccwd,  that  every  person 
whose  name  was  on  the  panel  at  the  time  of  the 
trial  was  present,  and  no  objection  made  to  their 
qualification.  Held,  that  the  only  ground  of  chal- 
lenge to  the  array  in  such  a  case  was  the  unin- 
difference  or  default  of  the  shenff.  Haua  in 
Error  v.  Reg^  10  Ir.  L.  Rep.  53,  Q.  B. 

The  8  &  4  Wm.  4,  c.  91.  s.  18,  does  not  refer  to 
jurors  in  attendance  on  criminal  cases;  the  IStfa 
and  34th  sections  of  that  aUtote  are  directory, 
and  not  mandatory.  16. 

It  is  no  ground  of  challenge  to  the  array  that 
certain  jurora  were  on  the  panel  who  did  not 
appear  upon  the  jurors*  book.  Jb. 

A  challenge  to  the  poll  that  the  juror  was  not 
anmmoned,  as  by  law  he  onght.  Held  to  be  insof- 
cient,  the  aammoni  being  merely  to  secure  his 
attendance.  lb, 

Semble,  that  the  3  &  4  Wm.  4,  c.  91,  ».  18,  ap- 
plies to  grand  jurors,  at  commiwions  of  oyer  and 
terminer,  and  jail  delivery.  Reg.  v.  Dm,  I  Ir. 
Jur.  81,  Com.  C.   [Per  Perrin,  J.] 

Held,  on  challenge  to  the  array,  that  the  dispro- 
t>ortions  of  members  of  different  religious  persua- 
aions  was  not  admissible  in  evidence  to  the  triers. 
Rtg-  V.  1  Ir.  Jur.  188.  Com.  C.  [Per  Ball, 

J.,  and  Lefroy,  B.] 

*fwy.2 — See  Grand  Joht. 

A  jury  charged  with  the  trial  of  peraona  Indicted 
for  a  capital  offence,  having  remained  enclosed  for 
a  oonaiderable  time  to  consider  their  verdict,  re- 
turned into  court  and  Intimated  to  the  judge  that 
there  wm  no  likelihood  of  their  agreeing,  who, 
thereupon,  ditoharged  them  without  consent,  and 
without  olyeotion,  on  the  part  of  the  prisonera,  or 
of  the  crown,  and  without  any  fatality  having 
occurred,  and  remanded  the  prisoners.  The  pri- 
-soners  being  again  indicted  for  tlie  same  offence,  at 


the  following  aiaiaea,  pleaded  p1ea%  in  the  nature  vS 
puit  darre^t  continuance  The  crown  repUed,  and 
the  prisoners  demurred  to  the  replication.  Hdd, 
that  the  demurrer  should  have  been  allowed,  and 
that  the  judge  had  no  discretion  to  diadiarge  the 
jury,  unless  a  case  of  evident  necessity  had  existed. 
Conway  v.  Reg.,  7  Ir.  I*  Rep,  149,  Q.  B. 

On  a  motion  for  a  trial  it  appeared,  that  the 
name  of  one  of  the  jurors  was  J.  J.  R.,  but  on  the 
juror's  book  ;  and  on  the  jury  panel  the  name  was 
J.  R.,  and  by  that  name  answered,  and  waa  awom. 
no  objection  being  made  by  the  travmna  eoanscl. 
Held  to  be  no  mistrial.  iUg.  v.  (yCnuuU,  7  Ir. 
L.  Rep.  261,  Q.  B. 

In  cases  of  misdemeanour,  the  jury  wQI  be 
allowed  to  separate  at  the  a<youmnient  m  tbe  ooort 
each  day  dtu4ng  the  continuance  of  the  trisL  lb. 

New  TrioL"] — A  motion  for  a  new  trial  will  be 
eutertained  in  a  misdemeanour  ease  after  a  trial  at 
bar.   R^.  v.  (TComuU,  7  Ir.  L.  Rep.  261,  Q.  B. 

Under  the  provisiona  of  tbe  3  &  4  Wm.  4,  c.  91, 
it  is  the  duty  of  the  Recorder  of  Doblia  aunnually 
to  revise  the  liata  of  the  jurwa,  and  to  cauae  a  liat 
to  be  made  out,  and  delivered  to  tbe  dark  of  the 
peace  of  the  aaid  city,  fw  the  putpocea  of  the 
ensuing  year.  On  motim  for  a  new  trial,  oo  the 
ground  that  these  goieral  jury  liata,  from  wbidi 
were  framed  the  joror'a  book,  and  the  apecUl  juiy 
list,  were  fraudulently  dealt  with,  for  the  porpoee 
of  pr^udicing thetraversers in  tiieirdefeiioe.  Hdd, 
that  this  was  not  a  proper  ground  for  a  motkw 
for  a  new  trial.  16. 

The  rule  requiring  a  party  to  apply  within  the 
first  four  days  of  term  for  a  new  trial,  applies 
equally  to  criminal,  as  civil  cases;  botif  tbeoMut, 
upon  looking  into  the  notes  of  the  trial  tluDk  there 
is  a  question  to  be  raised,  they  will  direct  it  to  be  ar- 
gued. Reg.  V.  BircK  9  Ir.  L.  Rep.  157,  Q.  B. 

Caption."] — It  is  no  objection  to  the  form  of  tbe 
caption  of  an  indictment  for  conspiracy,  that  it 
does  not  eitate  which  of  the  jnrors,  who  foand  the 
indictments  were  sworn,  and  which  affirmed ;  or,  tliat 
those  who  so  affirmed,  had  a  right  to  do  so.  Ttie 
objection  is  met  by  the  6  &  7  Vict.,  c.  85,  a.  2. 
Her.  V.  O'ConneU,  7  Ir.  L.  Rep.  338,  Q.  B. 

Where  the  caption  stated,  that  "  by  virtue  of  a 
commission,  mider  letters  patent,  bearing  date,  he, 
and  directed  to  A.  B.,  C  D.,  and  £.  F.,  and  others, 
in  aaid  letters  named,"  ftc  Held,  that  the  eoa- 
misrion  waa  not  a  jmnt  on^  and  that  Ac  three 
persona  named  had  fidl  power  to  act  withoot  tbe 
othera.  (ySrim  v.  Reg,  in  Error,  1  Ir.  Jur.  169, 
Q.B. 

Where  the  caption  of  the  indictmoit  stated, 
that  **  It  was  presented  on  the  oatha  of  good  snd 
lawful  men  of  the  county  of  the  city,"  ftc,  omitting 
the  words  "  sworn,'*  and  charged."  Held,  the  cap- 
tion being  a  pleading,  this  pleading  waa  aoffideotly 
certain.  Martin  in  Error  v.  R^.  I  Ir.  Jur.  5C|,  Q> 

Held,  that  it  being  stated  in  tbe  caption  that  it 
was  presented  by  "  good,  and  lawful  men,"  naming 
twenty-three,  waa  a  sufficiently  certain  aToneat, 
that  the  indictment  was  found  by  twelve  good,  ftc. 
Jb. 

Judgmtnt  and  Senttnce.} — A.  was  indicted  at 


Digitized  by 


Google 


CfrimimU  £aw» 


[DIGEST  OF  CASES.] 


Crown. 


51 


the  Anixes  of  M.  for  bigamy,  and*  a  verdict  of 
guilty  recorded,  subject  to  certain  objectioaa  taken 
to  the  eridence  by  the  defendant's  counsel,  and 
which  were  reserved  for  the  coosideratioo  of  the 
twelve  judges.  No  sentence  was  then  pronounced. 
The  majority  of  the  judges  having  subsequently 
decided  against  the  objection,  at  the  following 
assizes  the  crown  counsel  called  upon  the  judge, 
then  presiding  in  the  Criminal  Court,  to  pronounce 
jodgment  upon  the  prisoner,  which  he  declined  to 
do,  upon  the  ground  that  the  judgment  being  dis- 
cretionary, he  had  not  jurisdiction.  The  proceed- 
ings were  then  removed  by  cerfioran  into  the 
Court  of  Queen's  Bench,  wh«i  it  was  he1d»  first, 
that  the  next  going  judge  ctf  usixe  has  jnriadiotion 
to  pftHKMuee judgmrat  in  soch  cases ;  and,  seoondlv, 
thai  thii  ooQrt  has  an  inherent  jurisdictioo  to  do 
MS  in  all  cases,  in  which,  in  the  exenuse  of  its  dis- 
cretlon,  it  may  think  fit  to  do  so.  Regina  v.  Char- 
hUm,  2  Ir.  L.  Rep.  50,  Q.  B. 

Where  two  persons,  (man  and  wife,)  were  fonud 
guilty  of  an  aggravated  assault,  and  the  sentence 
of  the  judge  was,  that  they  should  be  imprisoned 
for  the  space  of  nine  calendar  months,  to  be  kept 
in  solitary  confinement  one  week  in  every  six, 
during  that  period,  and  to  pay  a  fine  of  £500. 
Held,  on  writ  of  error,  that  the  part  of  the  sentence 
awarding  solitary  confinement,  was  bad,  as  having 
been  anknown  as  a  punishment  in  the  common 
lav;  and,  as  to  the  particular  offence  of  which 
they  had  been  convicted,  naauthorized  by  any 
statute.  MoUand  and  WM  v.  Am.  t»  Errors  S 
Ir.  L.  Rap.  386,  Q.  B. 

Heidi  that  where  a  sentence  ia  bad  in  part,  it  is 
bad  in  the  whole,  and  must  be  reversed.  lb. 

In  ■  prosecution  for  a  misdemeanour,  if  the  de- 
fendant demurs  to  the  indictment,  and  the  demurrer 
is  overruled,  he  has  no  right  to  answer  over  to  the 
offence  charged  against  him ;  but  sentence  may  be 
pronounced  at  once  upon  him.  It  is  otherwise  in 
cases  of  felony.  JZtf.  v.  Houiton^  4  Ir.  L.  Rep. 
174,  Q.B. 

The  judgment  cannot  be  arrested  for  the  vice  of 
the  indictment  if  any  one  count  be  good.  Reg.  v. 
O  ConneU,  7  Ir.  L.  Rep.  338,  Q.  B. 

The  judgment  is  not  vitiated  by  a  finding  of  the 
jury  against  the  traveraer  on  a  portion  of  a  count 
for  a  conspiracy.  lb. 

On  an  indictment,  containing  two  counts,  each 
charpng  a  capital  felony,  separate  ju^menta  of 
execution  were  awarded.  Held  good.  Hayes  in 
£rfor  v.         10  Ir.  L.  Rep.  53,  Q.  B. 

In  an  indicUnent  for  murder,  containing. several 
coonta,  chafing  diffident  means  of  accomplishing 
the  death,  not  inconsistent  with  each  otiHH*.  Held, 
that  a  general  finding  and  judgment  was  good. 
VBi-um  in  Error  v.  Reif.  iOir.  L  Rep.337,  Q.  B. 

Semble,  the  more  convenient  course  would  be  to 
take  the  verdict  of  guilty  upon  the  count,  to  which 
•lone  the  facts  in  evidence  were  applicable.  lb. 

The  court  will  not  pronounce  final  judgment  on 
an  indictment  for  a  felony  not  ciipital,  a  demurrer 
thertito  being  disallowed.  lb.  Rfg.  v.  Duffy,  1  Ir. 
Jur.  167.  Com.  C.    [Per  Perrin,  J.,  Richards,  B.] 

Held,  that  the  allocutus  was  sufiicient,  where 
the  prisonnr  was  asked,  why  tlie  said,  ftc,  *'  should 


not  proceed  to  judgment  OBnim  r.  R^,  m  £r- 
ror,  1  Ir.  Jur.  169,  Q.  B. 

Motion  in  Amti  of  /tM&mntt.] — Duplicity  is 
not  such  an  objection  as  can  be  taken  advantage  of 
on  a  motion  in  arrest  of  judgment  Rw  v.  (fCon- 
nelk  7  Ir.  L.  Rep.  338,  Q.  B. 

Fimus.] — But  slight  evidence  of  the  place,  in 
which  the  transactions  were  alledged  to  take  place, 
will  be  SttlBdent  in  criminal  casea.  J?«r.  v.  O'Cbji- 
mA;  7  Ir.  L.  Rep.S6l,  Q.  B. 

CROWN. 

£kA«a(.] — Semble,  that  leases  for  lives  do  not 
escheat  to  the  crown.    TiadaU  v.  Tttdak,  8  Ir.  L. 

I  Rep.  41,  Q.  B. 

I  Cotta."]  — The  crown  having  failed  on  a  demurrer 
.  to  the  inquisition  and  return  of  the  sherifi*  to  a  writ 
I  of  extent,  the  crown  applied  for  liberty  to  quash 
the  former  proceedings,  and  issue  a  new  extent. 
;  Held,  that  the  court  might  make  it  part  of  the 
^  terms,  upon  which  they  would  grant  the  applica- 
,  tion,  that  the  crown  should  pay  to  the  defendant 
1  the  costs  of  the  former  proceedings.  R^  v.  Perrtn, 
;  4  Ir.  L.  Rep.  429,  Rev.  Ex. 

I  RightM."] — The  right  to  appoint  a  clerk  of  the 
.  peace,  for  the  city  and  county  of  Londonderry,  is 
i  vested  in  the  crown,  not  in  the  ctutos  rolutorum, 
I  Kennedy  v.  Gregg,  8  Ir.  L.  Rep.  225,  Q.  B. 

Buildings  in  tlie  possession  or  occupation  of  the 
crown,  or  in  the  jiossesuon  or  occupation  of  public 
Bervauts  of  the  crOwD,  in  trust  for  tlie  crown,  and 
for  public  purposes,  are  not  liable  to  be  rated  for 
gfrand  Jury  cess,  even  though  comprised  in  the 
police  valuation ;  and  the  General  Post  Office, 
being  such  a  building,  is  exempt.  Earl  tf  LoHt- 
daUv.  miaon,  8  Ir.  U  Rep.  412,  G.  P.;  S.  C. 
nomine  On^don  v.  ^lie  Marquia  of  Ckamx^rde^ 
1  Ir.  Jur.  301,  Ex.  Ch. 

The  property  of  the  crown  can  be  made  liable 
by  express  enactment  only,  and  not  by  implica 
tion.  lb. 

No  subpcena  shall  in  future  issue  for  the  pro- 
duction of  any  record  in  the  custody  of  the  pay- 
master of  civil  services,  or  of  any  other  officer  of 
her  Majesty,  distinct  from  those  under  the  control 
of  the  several  courts,  without  the  order  of  the 
courts,  or  one  of  the  Judges  thereof,  upon  special 
application,  in  the  cause  wherein  the  same  shall  be 
deemed  necessary,  and  notice  of  such  application 
must  l>e  given  to  the  crown  solicitor  of  the  district 
wherein  the  record  is  deposited,  and  the  order 
served  on  the  officer,  in  whose  custody  it  is,  with 
the  writ  of  Bubpmna  ^ucsf  (scum.  In  ra  AUor'najf 
General,  5  Ir.  L.  Rep.  185,  C.  P. 

Where  a  question  arose,  in  whom  the  right  of 
appointment  was  vested  under  a  particular  statute. 
Held,  that  the  office  being  a  new  one,  and  the 
crown  not  having  interfernl  in  the  first  instance^ 
the  right  devolved  at  common  law  upon  the  head 
of  the  court  Rt^.  v.  Sugden,  I  Ir.  Jur.  58,  Ex.  Ch. 

Granta*"] — Tlie  grant  of  a  ferry  by  the  crown  is 
a  valid  grant,  though  nven  after  Magna  Charta, 
BemphilTv.  M'Kanna,  8  Ir.  U  Rep.  43,  Q.  B. 
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The  right  of  letaees  deriving  under  such  grant 
is  not  limited,  as  by  a  direct  mathematical  line, 
front  one  point  to  another,  but  extends  to  any  part 
of  the  river  within  the  specific  limits,  and  such 
lessees  may  change  the  localities  of  transit  to  any 
point  within  these  limits.  lb. 

In  an  action  of  trespass,  in  a  several  Bshery  a 
jSant  for  a  lease  of  the  fishery  granted  by  Queen 
Elizabeth,  with  proof  of  payment  of  rent  under  the 
lease.  Held  to  be  tafiicieDt  evidence,  to  presume 
a  seian  in  the  crown,  without  proof  of  enrolment 
of  this  lease.  The  want  of  enrolment  is  an  objec- 
tion to  the  validity  of  the  leas^  not  its  admissibility 
aa  evidence.  GabbM  v.  Ganof,  8  Ir.  L.  Rep. 
S99,  Q.  B. 


.  DAMAGES. 
In  Part/icular  Aettmu."] — iSIm  Titles. 


DEBT — See  Bond.   Deed.  Judombkt. 

An  Act  of  Parliament  empowered  vestries  to 
present  certain  sums,  for  certain  purposes,  to  be 
raised  off  the  inhabitants,  and  to  appoint  proper 
persons  to  oppiot  and  levtf  the  sums  so  presented. 
Held,  that  the  persons  appointed  could  recover  the 
sums  applotted  by  them  in  an  action  of  debt. 
Brady  v.  Bellew,  6  Ir.  L.  Rep.  348,  C.  P. 

Debt  on  bond,  against  the  heir  of  the  obligor. 
Flea,  that  the  plaintiff  recovered  a  judgment,  on 
the  same  bond,  against  the  administratrix  of  the 
obll^r,  and  sued  out  a  ca.  m.,  under  which  the 
administratrix  was  arrestedi  and  was  in  custody. 
Replication,  that  she  was  discharged  under  the 
Insolvent  Act,  and  that  the  judgment,  debt,  and 
damages,  remained  unpaid.  Rejoinder,  that,  at 
the  time  of  the  commencement  of  this  action,  the 
administratris  was  still  in  custody,  under  the  ca.  sa. 
Held,  on  demurrer,  that  the  rejoinder  and  plea 
were  bad ;  the  judgment  and  execution,  against 
the  personal  representative,  not  being  a  satisfaction 
of  the  debt,  against  the  heir,  who  was  liable  in  re- 
spect of  the  real  assets  descended  to  him.  Hewitt 
T  M'Geown,  1  Ir.  L.  Rep.  64,  Ex. 

Debt  by  the  assignee  of  tlie  bond,  executed  in 
pursuance  of  a  wnt  of  replevin,  issuing  out  of 
Chancery,  the  declaration  stated,  tiiat  the  condition 
was  to  prosecute  the  suit  *'  with  effect,  and  without 
delay."  Plea,  that  the  defendant  did  prosecute  the 
■dt,  without  delay.  Upon  demorrw  to  the  pleai 
it  was  admitted  the  pleas  were  bad;  but  ft  was 
olgected,  the  declaration  was  also  bad,  for  not 
itftting,  that  the  bond  was  executed  upon  a  distress 
for  rent.  Held,  that  the  defect  in  the  declaration 
was  cured  by  the  Implied  admissions,  in  the  de- 
fendant's pleas,  of  the  plaintiff' s  right  to  sue.  Igoe 
V.  0*Bara,  I  Ir.  L.  Rep.  155,  Q.  B. 

Debt  on  an  English  judgment.  Plea,  that  the 
judgment,  in  the  original  action,  had  been  reco- 
vered on  a  bond  condiiioned  for  the  payment  of  an 
annuity,  and  that  no  memorial  of  such  bond  had 
been  enrolled,  pursuant  to  the  53  Geo.  9»  c  141, 
s.  3,  Bog.,  whereby  the  bond  was  void.  Semble, 
that. this  plea  would  be  bad  upon  demunrer.  Sim 
▼.  Tkomat,  3  Ir,  L.  Rep.  415,  Ex. 


In  a  declaration  in  debt,  for  rem  rewned  od 
demise,  an  averment  of  entry,  with  time  tudpuJ 
is  not  necessary.   Potter  v.  Dotptm,  B  Ir.  L  lU 
II0,C.P.  "-^-afji 

Debt,  the  plaintiff  in  the  third  cooat  dedmi 
on  a  parol  demise,  in  the  oomraon  form ; 
fendan  t  pleaded  to  that  count,  that  the  p^n^  n  ^ 
time  of  the  making  of  the  nil  Aoiutt  m  teitmen^ 
replication,  that  at  the  time  of  making  tbe^ariKbe 
had  a  sufficient  estate.  Held,  on  spedsl  dmintr 
that  this  replication  was  ilL  Medur  v.  Fun.  r 
Ir.  U  R«p.  298;  Ei.  ^ " 

DEBTOR  AND  CREDITOR— Aitcxrm. 

ChmpoeitiontJ] — The  plalatH^  a  trader,  Wiu 
become  enbarrMsed  in  his  circunstaBssi^  I>>0|n3 
to  his  creditors  to  coapoand  thnr  d^f^fii,{|^ 
Id  the  iwand.  The  defendant,  one  of  ttiemditoi, 
refused  to  accede  to  the  compositioti,  anleH,  pngr 
to  his  signing  the  deed,  he  received  goods  to  the 
value  of  3s.  4d.  in  the  pound.  The  plabtiff 
to  the  defendant  goods  to  the  amount  Wfmi, 
and  the  defendant,  in  eoosideratioa,  ngned  tW 
composition  deed.  Held,  that  the  pltiotiff  w 
entitled  to  recover  from  the  defendant  Ibe  tmm 
for  which  the  goods  so  ddivered  were  sold  hj  iht 
defendant    Sehf  v.  Iiiek$,  3  Ir.  L.  Rep.  9%  El 

In  an  action  against  the  drfendaat,  as  dnvtr  of 
a  bill  of  exchange,  it  appeared,  that  tlw  liiD  ■ 
question,  with  others,  had  been  drawn  In  Mndul 
upon,  and  accepted  by  D.,  to  secure  a  dsU  dis  b; 
D.  to  the  plaintiBk.  D.,  having  becooiecailiamMd 
in  his  circumstances,  aud  a  oomniis^  of  btok- 
ruptcy  having  issued. against  him,  esUed  t  oeettog 
of  his  creditms,  who  wned  an  agreement  to  icce[>t 
a  compositim  of  7s.  6d  in  the  pound,  to  btteond 
by  the  drafts  of  D.  on  the  defendant  Tbe 
plaintiffs,  and  other  creditors  of  who  mfoei 
the  compositicm  agreement,  annexed  to  tbdr 
spective  signatures  a  reservation  in  the  foUovii^ 
terms — **  Without  pr^udice  to  any  additiooi]  ko- 
rity  we  may  hold."  It  further  appeared,  Unt  tlx 
arrangement,  with  respect  to  the  oompoiidoii,  vu 
entered  into  with  the  knowledge,  and  concnrnM 
of  the  defendant,  and  that  the  plaiotifi,  al  Uw  tine 
of  signing  the  agreement,  held  no  other  seesri^ 
for  tbe  debt  so  due  by  D..  than  his  said  acoe|rtani 
of  the  defendant's  drafts.  Held,  that,  Mtwitb- 
standing  the  reservation  anneied  tothrir  ^goitan^ 
tbe  plaintiSk,  bv  ngning  tbe  agrarawBt  ftr  t  o»> 
position,  had  discharged  the  detodsnt  fitw  ik 
original  liability,  as  surety  upon  the  UI^  a 
drawn  by  him,  and  aooepted  by  D^  to  seesre  tk 
debt  of  tbe  latter.  Qnatd^  v.  MeigUnt  7  Ir.  L 
Rep.  519,  Ex. 

A.,  being  indebted  to  B.  in  a  large  aoooot,  nut 
greatly  embarrassed,  called  a  meeting  ol  bit  aedl- 
tors,  at  which  B.  refused  to  attrad,  or  to  ^  lof 
composition  deed,  finless  a  part  of  bis  ni 
secured  to  him.  A.  acc<Hdingly  drew  a  bill «  C. 
for  £150,  which  C.  accepted,  and  at  the  nw  tisie 
wrote  a  letter  to  B.,  authorising  him  to  api  tbe 
composition  deed,  without  prejudice  to  tiKwaritj 
of  C  which  B.  then  held,  namely,  tbe  UU  fur 
£160,  immediately  after  B.  signed  the  ooiqmitiaB 
deed,  annexing  to  his  algoatora  the  word^  "  Witb- 
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oatpr^udioeto  Cs  securities  he  held."  Held,  that 
these  words  were  not  sufficieDt  to  put  the  general 
creditors  on  iDquiry*  as  to  what  such  securities 
were  $  and  that  the  bill  being  given  by  C.  to  B.  as 
a  conaideratioo  for  his  signature  to  the  composition 
deed,  B.  ooald  not  recover  oo  this  bill  aninst  C. 
Zdndtay  t.  Ayvnon,  8  Ir.  L,  Rep.  179^  Ex. 


DECLARATION— 5^  Puadiro. 
— 4 — 

DECEIT— 5m  Action.  Fkaud. 


DECISIONS  OVER-RULED,  OBSERVED 
UPON,  &c. 

Crnne  t.  Bat  Oay,  1  AU  &  Nap.  301,  not  fol- 
lowed;  AsriMy  V.  Wolkar,  2  Ir.  L.  Rep.  40.  Ex. 

iZtf.  T.  Slewardt  Batt.  189,  ovar-mled;  JZw.  v. 
CmrroU,  4  Ir.  L.  Rep.  37%  Q.  B. 

JZar.  T.  BaktTt  Garth.  6,  over-ruled ;  lUif.  v. 
CAofftem  2  Ir.  L.  Rep.  50,  Q.  B. 

Tomb  V.  Com$nimontrs  ofBalfatty  1  Ir.  L.  Rep. 
164,  rerersed,  2  Ir.  L.  Rep.  308,  Ex.  Cb. 

Gilmaik  V.  Gonaor,  1  Ir.  L.  Rep.  346,  not  fol- 
lowed ;  TuthiU  V.  Bridgiaan,  2  Ir.  L.  Rep.  361. 

WhtdrigUv.  Jackvmy  h  Taunt.  109,  observed 
upon  ;  HA^  v.  BiclcM^  3  Ir.  L.  Rep.  99,  Ex. 

Rotsiter  v.  RoatiteTt  I  Jon.  &  C,  163,  observed 
upon  ;  MiKuUagh  v.  Sharpt^  3  Ir.  L.  Rep.  261,  Ex. 

Detprey  v.  MitcheU,  5  Mad.  87,  not  followed ; 
iiffy  V.  Stajbrd,  3  Ir.  L.  Rep-  300,  Q.  B. 

KmptUm  v.  Saundergy  12  B.  Moo.  44,  S.  C.  2 
C.  &  P.  366,  observed  upon ;  Maguira  v.  Goddard, 

3  Ir.  L.  Rep.  306,  Q.  B. 

Dedsions  on  striliiog  out  objectionable  pleas 
observed  upon  ;  Siau  v.  1%cmuu,  3  Ir.  L.  Rep.  420, 
Ex. 

Smitk'i  Cast,  1  East.  P.  C,  S.  O,  S  Bos.  &  Pul. 
127,  questioDed;  Srady  v.  ^ar.  4  Ir.  L.  Rep.  21, 

Q.  a 

Smith*»  Case,  AL  Reg.  Cases,  327,  observed 
upon ;  Jn  re  Larkin's,  4  Ir  L.  Rep.  46,  Ex. 

Edwards  v.  Kefiy,  6  M.  &  Set  204,  commented 
ou  i  Bull  v.  CiMier,  4  Ir.  L.  Rep.  116,  C.  P. 

Brandling  v.  Barringtottt  g  B.  &  C.  475,  observed 
upon  {  Murphy  v.  Le<^er,  4  Ir.  L.  Rep.  139,  Q.  B. 

Evans y.  Brown,  1  Esp.  169,  questioned;  Mowldt 
V.  Power,  4  Ir.  L.  Rep.  163,  Q.  B. 

Connor  v.  M'Carihyt  Batty  643,  and  Roe  v. 
Pierce  2  Camp.  V.  P.,  questioned;  Frewen  v.  Ahem, 

4  Ir.  L.  Rep.  185,  Ex. 

Stoddart  v.  Palmer,  3  B.  &  C.  2 ;  PurceUM'Na- 
mara,  9  East  157,  observed  upon ;  O^Lovgh&n  v. 
Fogwr^jf,  5  Ir.  L.  Rep.  61,  Ex. 

Grant  v.  EIHs,  9  M.  &  W.  113  ;  and  Daniel  v. 
J^iiyAam,4lr,  L.Rep.285,observedupon;  Dalys. 
Bloon^d,  5  Ir.  L.  Hep.  65,  Q.  B. 

Uesolutions  of  Lord  Coke  approved  of;  Cop- 
pinger  v.  Bradley,  5  Ir.  L.  Rep.  274,  Q.  B. 

Bryant  v.  Clutton,  .  observed  upon ; 

Coppinger  V.  Bradley,  5  Ir.  L.  Hep.  286,  Q.  B. 

KeiUey  v.  AHerne,  Beat.  18,  overruled ;  and  Jack' 
son  V.  Jackson,  2  Law  Kec,  N.  S.  36. 

Velacour  v.  Macarthy,  2  L.  Kec  N.  S.  43,  n. 
and  Denny  v.  (yConHeU,_  Long  &  T.  629,  com- 


mented on  questioned  Ddap  v.  Leonard,  5  Ir.  L. 
Rep.  287,  Q.B. 

Roache  v.  Johnson,  1  Hay  k  Jon.  246,  S.  C,  1 
Law  Rea  N.  S.  100,  1  Ex. ;  and  Potter  v.  Ayan, 
Smytbe  22,  overruled }  Davis  O'Hara,  a  Ir.  L.  Rep. 
337,  Q.  B. 

A  case  in  1  Rolls.  Ab.  104,  disapproved  of;  SeoH 
V.  Nelson,  5  Ir.  L.  Rep.  212,  Q.  B. 

Rex.  V.  Mountnorris,  Ir.  T.  Rep.  460,  overruled ; 
Reg.  V.  Feeney,  5  Ir.  L.  Rep.  437. 

Knox  V.  £aw,  I  Dru.  &  W.  542,  commented  on ; 
Gtragk^  v.  Abbot,  6  Ir.  L.  Rep.  60,  Ex. 

WaUiv.  Feely,  3  Law  Bee,  N.  S.,  S.  C I  Jon. 
413,  overruled ;  Fawaett  v.  Bail,  Al.  &  Nap.  248^ 
affirmed ;  /Wter  v.  Frmek,  9  Ir.  L.  Rep.514  Ex. 

BurchaU  V.  BaUaKW,  5  Bur.  2693,  overruled; 
Crean  v,  Crean,  S  1%  ft  S.  10,  observed  upon ; 
CfDriscoU  v.  McCartney,  9  Ir.  L.  Rep.  570,  Ex. 

Stevens  v.  Iiondon  Assurance  Compeum,  Al.  ft 

Nap.  29,  overruled ;  0*Awii  v.  (^myoiy^ 

10  Ir.  L.  Rep.  183. 

Baker  v,  Swayne,  1  Jo.  &  Car.  231,  overruled  ; 
Cosey  V.  Homer,  10  Ir.  L.  Rep.  221,  Q.  B. 

FouUcsa  V.  Mowids,  5  Ir.  L.  Rep.  5U7 ;  and  CroMy 
V.  Gregg,  8  Tr.  L.  Rep.  8,  considered ;  French  v. 
Tottet^sn,  10  Ir.  L.  Rep.  245,  C.  P. 

Ball  V.  Gordon,  9  M.  &  W.  345,  disapproved  of ; 
Southey  v.  Magan,  10  Ir.  L.  Rep.  250,  C.  P. 

Roache  v.  Johnson,  I  L.  Reo.  N.  S.  100,  S.  C. 
Hm  t.  Jon.246,  ovamiled  i  £!KMf  v.  iO  Ir. 
L.  Rep.  465,  Ex. 

1  W.  Saunders,  SS7,  note  I ;  Smetapple  y,  Jesse, 
5  B.  &  Ad.  81 ;  and  ffarris  v.  Goodwin,  S  Seott, 
N.  C.  467,  commented  on ;  Barry  v.  Cambie,  6  Ir. 
L.  Rep.  49,  Ex.  Ch. 

WilUams  v.  JLepw,  3  Burr.  1BS6,  commented  on ; 
FennM  v.  Mulcaly,  8  Ir.  L.  Rep.  434. 

Howard  v.  Shaw,  9  Ir.  L.  Rep.  disapproved  of; 
Delany  v.  Newland,  1  Ir.  Jur.  238,  Ex. 

Drue  V.  Baylie,  1  Freeman  402,  approved  of ; 
V.  I  Ir.  Jur.  292,  Q.  B. 

Hart  V.  Hcmkins,  6  Q.  B.  937,  approved  of ;  Mac 
Evers  v.  Berkelm,  1  Ir.  Jur.  299^  Ex. 

WiUis  V.  Newhatn,  3  You.  &  Jer.  518,  conndered 
and  approved  of ;  Mnrtagh  v.  Cnwfbri,  1  Ir.  Jur. 
14,  Ex. 

Quaere,  if  the  rule  in  Willis  v.  Newham,  be  appli- 
cable to  the  8  ft  4  Wm.  4,  27,  in  r«  Commistionert 
^  tVide  Streott,  Cork,  I  Ir.  Jnr.  9{  [per  Smith, 
M.  R.] 

Jasne»onv,Farrtr,8  Ir.  £.  Rep.  518,  oonsidered; 
Mitehett  V.  BMh  I  Ir  Jur.  143,  Ex. 

Barrett  v.  Bermingham,  Flan,  ft  KeL  566,  con- 
sidered, Hobson  V.  Bumes,  1  Ir.  Jur.  227,  Q.  B. 

Collier  v.  Jones,  l.H.  ft  B.  821,  overruled;  Ste- 
venson V.  Stephens,  I  Ir.  Jur.  39. 

Trimleston  v.  Eemmis,  9  CL  ^  Fin.  777,  com- 
mented on  1  Porsont  v.  PurceU,  I  Ir.  Jnr.  Sl^  Q.  B. 


DEEDS — See  Asbitkatioh.  Cotbnart.  Dkbt. 

LAllDX.OaD  AMD  TxiTAITT.  (LeA6E8.) 

Generally.'] — ^A  lease  by  a  tenant  for  life,  under 
a  leasing  power,  reserving  rent  to  the  lessor,  his 
'*  heird  and  assigDs,"  with  whom,  aho,  tliecoveoanu 
were  made,  instead  of  the  persona  entitled  in  re- 
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inninder.  Held,  to  be  good,  ffozier  v.  Powell,  3 
Ir.  L.  Rep.  395,  Ex. 

A.,  being  posseued  of  certain  premises  for  two 
terms  of  years,  under  separate  leases,  at  the  yearly 
real  of  £12,  and  £16,  respectively  assigned  the 
■aid  premises  "to  B.,  subject  to  the  payment  of 
the  yearly  rent  of  £44,  and  to  the  performance  of 
the  covenants,"  in  the  original  leases.  A.,  subse- 
quently by  deed  redting,  Uiat  he  was  entitled  to  a 
profit  rent  of  £16  per  annum,  out  of  the  premises 
in  question,  sold,  and  conveyed  his  interest  therein 
to  C.  Held,  diat  Uiere  was  asufildent  rMervation 
of  rent  on  the  assignment  from  A.  to  and  that 
C,  as  the  assignee  of  the  former,  was  entitled  to 
maintain  an  action  of  debt,  against  the  latter,  for 
the  recovery  of  the  arrears  of  the  rent  Clarke  v. 
Coughlan,  3  Ir.  L.  Rep.  427,  Ex. 

Rent  may  be  conveyed,  aevered  from  the  rever- 
sion, so  as  to  give  the  grantor  an  action  of  debt 
for  the  arrears.  lb. 

Where  lands  vr«re  demised  for  years,  Aairat/um, 
"  from  the  expiration  of  the  present  leases,  made 
by  the  lessor  to  the  aforMaid,  each,  and  several 
parttee,"  the  "first  payment  of  the  rent  to  be 
mode  on  the  29th  of  September,  next  ensuing,  the 
possession  thereof."  Held,  that  the  lease  was  not 
to  commence  in  posseasion,  until  all  the  existing 
leases  had  expired.  StadeUirt  v.  Neylan,  5  Ir*  L. 
Kep.  1 18  note,  Ex. 

Where  A.,  by  an  Indenture,  reciting  that  he  waa 
Indebted  in  a  certain  sum  to  B.,  for  payment  of 
which,  be  proposed  to  assign  to  C.  certain  pre- 
mises, assigned  and  released  those  premises  to  C, 
during  his  interest  therein,  subject  to  the  payment 
of  rent,  &C*,  upon  trust,  that  the  assignment  thereby 
made  to  C.,  was  for  the  sole  use  and  ben^t  of  B. 
Held,  that  the  legal  estate,  in  those  premises,  were 
thereby  vested  in  B.  Lord  Kimgttun  v.  lUadg^  5. 
Ir.  L.  Rep.  367. 

Comiruction.'] — A  lease  on  which  £170  5s.  2d. 
yearly  rent  was  reserved,  provided,  **  That,  as  long 
as  the  said  H.  H.,  his  heirs,  &c^  shall  continue  to 
occupy  the  lands,  and  premises,  Ac,  without  per- 
mitting the  erection  of  any  other  house  than  tliat, 
and  the  offices  thereto  belonging,  in  which  the  said 
H.  iin  his  heirs,  &c.,  shall,  himself,  or  themselves, 
bondjide  reside,  without  letting,  setting,  alienating, 
amgning,  or,  otherwise,  disposing  of  all,  or  any 
part  of  the  larids,-  and  premises,  ftc,  unless  by  con- 
sent in  writing,  under  tl)e  seal,  &&,  of  &,  ^rl  of 
W.,  his  brirs,  ftc,  for  alienation  in  any  manner,  as 
aforesaid,  that  then  the  said  H.  H.,  his  bdrs,  &c., 
shall  only  to  pay  to  G.,  Earl  of  W.,  his  heirs,  &a, 
the  sum  of  £65  2s.  7d.  yearly,  in  time  and  manner 
aforesaid.  Held,  that  a  letting  in  con-acre,  was 
not  a  letting  within  the  contemplation  of  the  said 
proviso.  Lord  Weatmeath  v.  Hogg.  3  Ir.  L.  Rep. 
27,  C.  P. 

Semble,  that  the  rent  reserved  in  the  lease  was 
substantially  a  penal  rent,  so  as  to  induce  the  court 
to  construe  any  ambiguity  in  the  proviso,  against 
the  lessor,  lb. 

Quere,  is  a  letting  in  con-acre  generally  a  breach 
of  covenant  against  sub-letting.  Jb. 

By  lease,  of  I7I9,  the  grantor  demised,  All 
that  (Mrt  of  the  tuwn-land  of  B.,  containing  509 


acres,  arable  meadow  and  pastnr^  fer  tbsir  \n% 
renewable  for  ever ;  bounded  oo  the  Sooth  bf 
Derry-goree,  on  the  North  and  East  by  Low* 
Neagh,  and  on  the  West  with  John  Toogli'i  ud 
James  Wallwood's  lands,  situate^  ftc^  with  ill,  ul 
singular,  the  rights  mesabers  prml^H,  admoM 
easements,  and  appnrtenaDces  tbcrmole  belo^^ 
excepting  all  mines,  minerals,  and  qoariMS  rfmm 
and  coal,  esdieats,  warfies,  eatrajs,  dsndndi,  am 
leet,  and  courts  baron,  seoflSdiaUdp^snd  illQtha 
royalties,  privileges,  immnoiUes,  and  frucUn, 
whatsoever  f  with  liberty  of  hunting,  hs«kiu 
fishing,  and  fowling,  over  the  same.  Held,  ihit 
400  acres  of  bog,  which  lay  wtthin  the  linit 
the  boundaries  of  this  demise,  passed  tbcroadv, 
in  addition  to  the  509  acres  of  arable  meadov  ud 
pasture  land.  Dawton  v.  Bgll^  3  Ir.  U  Ri^  140, 
Q.  B. :  S.  C,  affirmed,  5  Ir.  L.  Rep.  Ei,  (\ 
S.  C,  nomine  Jack  v  M*Jntifre,  afilrnnd  on  aupal 
7  Ir.  L.  Rep.  552,  Dom.  Proc 

By  lease  of  1803,  A.  demised  to  B.  the  bon^ 
offices,  and  lands  of  Griston,  (except  the  hc^) 
containing  67  acres,  for  lives,  renew^efer  ever, 
at  a  rent  of  £2  5s.  6d-  per  acre,  with  liberty  of  tbe 
commonage  of  the  bog,  in  as  large  and  tmpk  ■ 
manner  as  theretofore  enjoyed  by  Prederid  liwr. 
Held,  first,  that  the  soil  of  the  b(^  did  not  pw 
under  this  demise,  but  a  mere  right  a  coouoBitti 
Held,  secondly,  tiiat,  upon  tbe  trisl  of  an  qeo- 
ment,  for  non-payment  of  rent,  brought  to  ens 
this  lease,  evidence  of  the  way  in  whieh  B.  tbiin. 
tofore  used  tbe  bog  cannot  be  received,  to  bev 
that  the  intention  of  the  parties  was,  tbst  1  right 
to  the  soil  of  the  bog  was  to  pass.  Held,  tUrdlj, 
that  the  rent  issued  only  out  of  the  land,  and  tbi 
no  part  of  it  was  charged  upon  or  issnd  out  of 
thebog.   Gu6Mn«  v.jrawy,  3  lr.L.Rep.839,Q.B. 

Articles  of  agreement,  executed  by  A.  ud  B., 
whereby  A.  granted,  bargained,  sold,  end  letsed 
unto  B.,  all  that  and  those,  tbe  lands  of,  &c  for 
some  time  actually  in  the  possession  sod  teoaitej 
of  B.,  to  have,  and  to  hold,  unto  B.,  bis  ban,  e»- 
cutors,  &c.  and  from  the  25th  of  March,  nut  isn- 
ing,  for.  and  during  tbe  twm  of  the  fimoviBglnei^ 
and  the  survivors,  and  survivor  of  theOb  cr  fur  At 
term  of  31  yeara  ooncnrrent  thmwitb,  or ferwhich 
ever  of  them  as  shall  Imgestlsstorsobiitt;  thits 
to  say,  **  ftc,  naming  the  live^"  1^  tbe  jesrl;  bop 
rent  of  £40  dear,  said  rent  to  be  paid  bj  two 
equal  even  and  half-yearly  payments,  tbatistoiij.os 
every  39th  of  September,  and  25th  of  March  neit, 
leases  to  be  perfected  at  tbe  request  of  eitbCTpu^. 
with  the  usual  clauses,  and  oovenaots,  betweeB  liad- 
lord  and  tenant.  Held,  that  instrnment  anKnoted 
to  a  present  actual  demise^  for  the  term  81 
years,  and  was  not  so  far,  as  respected  said  ton, 
a  mere  executory  agreement,  imbr  v.  Jhnm, 
4  Ir.  L.  Rep.  86,  Q.  B. 

The  legal  operation  of  a  lease  tot  three  liieii  or 
thirty-one  years,  when  property  expressed,  ti  1 
freehold  lease  for  three  lives,  with  a  contiDpot  n- 
mainderforSl  years;  the  years  not  to  have  iknl 
existence  until  the  determinatioo  of  the  lim  Ik 
[Per  Burton,  J.] 

The  words  "Sterling  Unrftd  moasy  ef  timt 
Britain,"  in  a  lease  executed  before  tlw  Cimiocf 
Act  eanw  into  operatitm,  may  impoit  BriM  eor^ 
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if  such  appears  on  tb«  face  of  the  deed,  to 
een  the  iDteptioo  of  tfae  parties.  Wheian  v. 
^,  4  Ir.  L.  Rep.  834,  C.  P. 
execution  of  a  lease,  three  days  before  the 
ley  Act  came  into  operation,  and  the  reser- 
of  the  rent  io  two  fractional  sums,  "  sterling 
money  of  Great  Britain,'*  which  were  equi* 
to  the  decimal  sanis  of  £10,  and  £120,  Irish 
ay,  were  auffieient  indicatioos  of  the  inten- 
the  parties,  that  the  rent  was  to  be  payable 
ish  curmncy*  Jb. 

827  A.  demised  certain  lands  to  B.,  kabm- 
for  one  life,  and  twenty*one  yean.  The 
nntained  a  proviso,  that    B.,  his  hein^  ftc, 

usigii,  or  sublet*  withoat  omsnit,  uder 
ad  and  seal  of  A.,  his  hein,  or  ss^gns,  the 
honld,  at  the  eleetioo  of  A.,  be  utterly  void, 
in  1839,  by  iudcuture,  in  conrideratioo  of  a 
ge  between  C.  and  E ,  and  £30  as  a  marriage 
1,  conveyed  said  lands  in  these  words— 
I  granted,  bargained,  sold,  and  confirmed, 
Hti  grant,  bargain,  and  confirm,  unto  his 
eloved  son,  the  full  one-half  of  said  lands — 
e  half  of  aaid  lands  to  be  held  and  enjoyed 
;  the  life  of  B ,  and       his  wife--— but  when 

please  God  to  call  the  said  B.  and  M.,  then, 
ir  death,  the  whole  farm  to  devolve  to  C,  his 

&c  This  indenture  was  executed  in  the 
al  between  the  two  sub-letting  acts,  and  with- 
w  consent  of  the  lessor,  but  it  was  subse- 
<5  ratified  by  his  heir.    The  har  was  a  minor 

time  he  ratified.  Held,  first,  that  the  deed 
IS  was,  as  a  covenant,  to  stand  seized.  Held, 
Hj,  that  the  assignment  was  void,  under  the 
tioD  of  the  subletting  act,  unless  oonfirmed 
3  landlord,  bis  heirs,  &b.    Held,  thirdty.  that, 

tbe  provinons  of  the  7  Geo.  4,  c.  29,  the 
tttion  by  the  heir,  although  a  minor  at  the 
of  the  ratification,  was  sufficient  Davit  v. 
t,  4  Ir.  L.  Rep.  353,  Q.  B. 

a  deed  executed  1 752,  P.  D.  conveyed  his, 
istate  to  trustees,  to  the  use  of  himself  for 
remainder  to  bis  three  daughters,  H.  L.  K., 
-  L,  and  A.  L.  Ki,  for  their  respective  lives, 

and  share  alike,  remainder  to  trustees  to 
rve,  remainder  to  the  respective  first,  and 

sons  of  the  said  daughters,  in  tail  male,  in 
is^oo  i  and  it  was  provided,  that,  in  case  any 
or  two,  of  the  said  daughters  should  happen 
lie  without  issue  noyalei  trf"  ber  or  their 
•  or  bbdies,  tlien,  as  to  such  part,  or 
^  of  the  said  lands,  of  her  or..wthem  so 
i>  to  the  survivor^  or  survivor,  of  the 
daaghtws,  as  tenants  in  <»mmoB,  in  case  oi 
■unrivofB,  during  the  respective  lives,  or  life, 
icb  snrvivors,  or  survivor ;  and  after  the  deter- 
*ion  of  the  respective  estates  of  such  sur- 
^  or  survivor,  to  trustees,  to  preserve,  with 
tioder,  to  the  first,  and  others  sons  of  such 
'vora,  or  survivor,  in  tail  male ;  and  in  case  of 

^lighters  dying  without  male  issue,  then  as 
'^r  respective  shares,  to  the  use  of  their  re- 
tive  daughters  iu  tail  general,  and  in  the  event 
ne  or  two  of  the  said  daughters  dying  without 
^  then  ss  to  her  or  their  share,  or  shares  to 
of  the  daughters  of  such  survivon*  or  sor- 
f)  share  and  share  alilu^  as  tenants  in  connon 


of  the  respective  diares  of  sudi  survivors—in  case- 
of  two  survivors,  to  tbe  daughters  of  such  sur- 
vivor, in  case  there  be  but  one  in  tail  general — and 
in  the  event  of  all  dying  without  issue,  remainder- 
over,  with  ultimate  remainder,  to  tbe  right  heirs  of 
P.  D.  P.  D.  died  shortly  after  the  execution  of 
tfae  said  deed,  without  having  made  any  disposition 
of  the  reversion  of  in  fee ;  H.  I»  R.  died  in  1784, 
without  issue;  M.  L.  L.  died  in  1793,  leaving 
three  dau^tera;  (a  fourth  having  died  in  infancy, 
in  1778.)  of  whom  L.  El.  S.  was  one;  and  A.  L. 
L.  died  in  1799  without  issue.  Held,  that  in  1779 
L.  £.  was  entitled,  under  tbe  foregoing  settlement, 
besides  a  vested  remainder  in  tail,  in  one  fimrth  of 
her  mother's,  one  third  of  the  D.  estate^  expeetant 
upon  the  death  of  her  mother,  and  aunt^  without 
issue  male,  to  a  contingent  remainda*  in  tail,  in 
one-fourth  of  each  of  the  respective  one-third 
of  her  aunt's,  (H.  L.  K.,  and  A.  L.  K^)  of  the 
said  D.  estate,  expectant  upon  the  demise  respec- 
tively without  issue.  CoU  v.  Smoeltt  6  Ir.  L.  Rep. 
190,  CP. 

In  1772  the  said  L.  E.  S.  executed  a  post-nuptial 
settlement  in  which  was  recited  the  foregoing  deed 
of  1 752,  and  another  settlement  of  1 794,  under  which 
she  was  entitled  to  a  vested  estate  tail  in  the  B.estateon 
the  death  of  her  father,  and  that  L.  E.  S.  was  entitled 
to  divers  shares  in  remainder  or  reversion  expeetant 
upon,  and  to  take  efieot  io  possession  after  the  de- 
termination of  certain  prior  estates  in  several  parts 
of  Uie  lands  thereinafter  mentioned.  It  also  recited 
another  post-nuptial  settlement  oi  1776,  In  which: 
was  redtedthe  title  of  L.  £.  8»  to  oertaio  shares  in- 
remainder  or  reversion  expectant,  and  ber  intention 
to  limit  and  Msnre  the  same,  and  witnened  that  an 
order  to  bar  the  estates  in  remainder  or  reversion 
expectant,  and  to  take  effect  as  aforesaid,  then  vested 
in  her  without  prejudice  to  precedent  estates — she 
and  her  husband  covenanted  to  levy  fines  of  the  said 
undivided  parts,  &c  to  enure  to  the  following  uses, 
viz.  that  tbe  trustees  should,  out  of  the  hereditaments 
comprised  in  the  said  deeds  of  1749  and  1752  first 
falling  into  possession,  take  an  annuity  of  £300,  and 
out  of  (hose  next  falling  into  possession  take  a 
simitar  annuity  for  her  separate  use,  and  subject 
thereto  to  the  use  of  h»  husband  for  life,  remainider 
to  herself  in  fee.  The  deed  of  1779  then  went  on 
to  redte  that  no  fines  had  been  levied  under  the  said 
deed  of  1776,  and  that  L.  E.  S.  was  desiroua  of  se- 
curing payment  of  certain  debts,and,  subject  thereto^ 
to  settle  the  ssid  remainders  and  reversions  ezpeel- 
aot,  and  to  take  effiset  as  aforesaid  for  tbe  benefit 
of  ber  two  children  (a  son  and  a  daughter),  and  had 
agreed  to  settle  the  aamck  and  all  Ym  right  and  in* 
terest  in  tbe  premises  to  tbe  uses  thereiuAer  men-, 
tioned,  and  it  was  witnessed,  that  in  order  to  bar  the 
estate  tail  in  remainder  or  reverstoo  expectant  upon 
and  to  take  effisct  as  aforesaid,  then  vested  in  L.  E. 
S.  withoat  prqudice  to  the  estates  prior  to  said  re- 
mainders, &C.  then  vested,  the  said  L.  £.  S.  and  ber 
husband  covenanted  to  levy  fines  of  all  ber  undivided 
shares,  &o.  in  remainder  or  reversion  expectant,  and 
to  take  effect  as  aforesaid  in  the  B.  and  D.  estates 
to  enure  to  trustees  for  lOOOyears  to  raise  tlie  amount 
of  the  aforesaid  debts  with  remsinder  to  other  trus- 
tees for  1500  yesrs  to  raise  £5000  for  L.  £.  S.  re- 
mainder to  tmstees  for  8000 years  to  raise  an  annuity 
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of  £100  out  of  tfaa  esUte  first  fnlHng  Into  poMenlon, 
mod  a  nmilar  annuity  out  of  tbat  next  falling  into 
poweuion  finr  tbe  maintenance  of  her  swd  ton,  re- 
mainder to  trustees  for  L.  E.  S.  for  life  remainder  to 
tbe  trastees  for  3000  years  to  raise  £900Ufor  the  said 
daughter,  remainder  to  the  use  of  the  said  son  and 
his  issue  id  strict  settlement,  remainder  to  the  use 
ui  tbe  said  daughter,  and  to  all  other  daughters  in  tail 
general,  and  no  remainder  after.  There  was  also 
a  covenant  on  the  part  of  the  husband  to  pay  the 
aatd  debts  In  the  ereot  of  the  death  of  L.  £.  S.  and 
all  her  isene  before  tbe  death  of  her  father*  end  be- 
fore the  death  of  the  survivors  of  the  three  daugh- 
ters of  P.  D.,  so  tbat  tbe  terms  of  1 000  years  would 
not  vest.  Fines  were  levied  in  1779,  in  pursuance 
of  the  covenant  in  the  forcing  deed.  Held,  that 
all  the  estates  and  interests  (oootingent  as  well  as 
vested)  in  said  D.  estate  to  which  L.  E.  S.  was  en- 
titled under  the  limitations  of  the  settlement  of  175S 
passed,  and  were  hound  by  tbe  said  settlement  of 
1779,  and  tbe  fines  levied  in  purauaooe  thereof. 
Cole  V.  Sewell,  5  Ir.  L.  Rep.  190,  C.  P. 

A  partition  having  been  madefai  1809  of  tbe  said 
D.  estate  one-third  m  the  same  was  allotted  to  L. 
£.  &,  and  in  1814  a  bill  was  filed  by  the  trastee  of 
tbe  term  off  1000  years  in  tbe  deed  of  1779^  claim- 
ing tbe  whala  of  tbe  lands  allottad  to  L.  E.  8.  as 
oonpriaed  In  the  term,  and  L.  E.  S.  insliting  by  her 
MMwer  that  one-foarkh  only  wai  afibeted  by  the  set- 
dement  of  177^  OD  a  rrference  it  was  reported  by 
the  Master  that  the  whole  was  subject  thereto,  and 
a  final  decree  was  accordingly  prouounced  for  a  sale 
of  the  whole  of  the  said  one.thlrd  of  the  D.  estate. 
Afterwards  by  a  deed  executed  in  1625,  it  was  wit- 
nessed that  for  tbe  barring  all  estates  tail  thereinafter 
mentioned,  L.  E.  S.  and  her  then  husband  conveyed 
all  tbe  D.  estate  allotted  in  severalty  to  L.  E.  S.,  and 
an  undivided  OBe<tbird  of  the  said  B.  estate  (which 
had  come  into  possession)  to  a  trustee  that  two  re- 
coveries might  be  suffered  of  said  lands;  and  it  was 
oovenanted  that  they  should  enure  as  to  such  of  the 
said  undivided  parte  as  were  comprised  in  the  said 
deed  of  1779  to  tbe  uses  in  the  said  deed  mentioned, 
and  in  the  confirmation  of  it,  and  in  particular  of 
tbetermof  lOOOyemi  and  after  reciting  tbat  three 
apactted  deoominationa  of  the  laud  were  not  com- 
prised in  tbe  deed  of  1 779^  or  tbe  fines  levied  thereof, 
and  the  eakt  eqnhy  suit,  and  the  decree  for  tbe  sale 
of  tbe  lands  therein,  and  in  the  deed  of  1779  re- 
cited t  and  that  L.  £.  S.  had  agreed  to  matte  the 
aaid  denominationa  salfjeet  to  the  said  term,  and  the 
trusts  thereof,  it  was  agreed  and  directed  that  the 
■aid  reooveriee  should  enure  to  confirm  tbe  sale  of 
the  said  tbree  denominations  for  the  term  of  1000 
yewe,  and  to  give  effbct  and  validity  to  the  said  de- 
cree, and  subject  to  the  said  tenn  to  such  uses  as 
L.  E.  S.  should  appoint  i  and  as  concerning  the  land 
oomprised  in  the  indenture  of  1779  to  such  further 
and  other  uses  as  had  not  been  thereby  dedared  of 
and  coDoemhig  the  same  as  L.  E.  S.  should  by  deed 
or  will  appoint.  Held,  that  the  whole  of  the  D. 
estate,  wfaieb  was  allotted  in  severalty  to  L.  E.  S. 
by  tbe  paitition,  save  only  the  three  omitted  town- 
lands^  was  United  and  made  sul^eet  to  tbe  nees  of 
tbe  said  settlement  of  1779  by  the  deed  of  18S5. 
and  the  recoveries  suflbred  In  pursuance  thereof.  lb. 


A  lease  for  Uvea  rsaewrtle  for  ever  eostitaij„  I 
agreement  that  it  lAiouM  be  lawftil  for  tbslsaAori  ' 
his  heirs  and  assigns,  to  enter  and  sesrdi  for  aiiigia 
ftc,  and  can^  away  the  ore,  and  faitber  <•  lo  bv«,' 
hold,  and  enjoy  200  or  300  acres,  at  dwir  diaiM, 
of  the  land  most  eontiguona  to  the  friacs,  vukiw  u 
abatement  to  tbe  tenant  for  the  same.*  Held,  thit 
Uiis  was  a  covenant  and  not  a  coodMon.  Cnkir 
V.  Orpmh  6  Ir.  L.  Rep.  DM,  Q.  B.  [B«in,J. 
dwiMiiMite.]  *  I 

A.  in  1781  by  lease  demised  eertafai  prenhti  to 
B.  his  eiecutors  and  asrigns  for  a  tersiefsiyii^ 
and  tbree  lives  concorreot  with  a  proving  tbt  in 
case  the  lives  should  drop  widun  61  ycsn  tbn  tbe 
lease  should  be  good  for  31  years,  in  1802Wde- 
mised  the  same  premises  to  B.,  h^ndm  lo  \m 
and  his  heirs  for  tbe  life  of  C  in  tbe  ptaca,  ntm, 
and  steed,  and  by  way  of  ezdiange  for  tbe  life  ^  I 
D.,  the  surviving  in  the  lease  of  1781,  vitkspn.  I 
viso  that  if  C.  died  within  the  apace  of  11  jeinAe 
lease  should  subsist  for  that  period,  thiiUterl(M 
contained  covenants  not  in  the  former  leme.  Held, 
Umt  the  new  lease  of  1802  f>perated  ai  aoevlcMe. 
and  passed  a  estalCk  Bemm  v.  SMtugt,  9 
Ir.  L.  Rep.  61,  Q.  B. 

W.  H.  belDg  seiied  of  an  estate  tafl  In  WUtisa^ 
certain  judgments  were  obtained  agdast  Ua  inl8Si 
Upon  his  marriage  snbaequently  in  thst  yeir  Wliii*. 
acre  was  settled  upon  bim  for  lift  vUb  mauid«r  i 
for  the  benefit  of  tbe  issue  of  the  marri^  tai» 
recovery  was  suffered  to  the  uses  of  tbe  nukwm. 
In  1825  W.  H.  by  purchase  acquired  BUdacn  ia 
fee.  In  183!6severalotherjudgmentiwmob(UDftl 
against  him.  In  1829  E.  agreed  to  leul  W.  H, 
£2000  upon  mortgage  of  his  fee  in  Bkekieni,  md 
of  his  life  estate  in  Whiteacre,  provided  tk  jodg.  | 
ment  ^editors  of  1824  would  release  Bliducre  fnMo 
their  judgments,  to  which  they  assented,  iodihen 
(1 829)  executed  a  deed  poll,  wbicb  recited  tbit  W. 
H.  being  desirous  to  have  BlacfcacredearofiDeam- 
brances  had  requested  tbe  judgment  creditor!  of 
1824  to  release  it  from  thdr  judgomits,  tnl  tbit 
they  bang  satisfied  that  the  reajdoe  of  tlw  bndi  uf 
W.  H.  were  a  snfildeot  aecnrity  agreed  tbmis,  ud 
by  the  operation  tbey  releaaod.  eumentcd,  udftr 
ever  dlacbarged  Blackacre  firom  ibsir  m^NOiie 
judgments,  and  ftom  all  writs  of  esecntieD  alde^ 
ecntions,  and  every  other  writ  tSbm  seed  ooi,  w 
thereafter  to  be  sued  out  against  Bladueie  bj  m- 
toe  of  their  respective  judgments  or  otiwnrheii  t^ 
lation  thereto,  and  tbey  agreed  (for  tbar  reipMin 
judgments  only)  to  indemnify  W.  H.  fer  it!  eon. 
damages,  and  expenses  whkifa  shoald  stasjlisebt 
incurred  by  reason  of  Blackacre  bnsg  ilticMii 
execution  under  these  judgments.  Aftcrsudt  W. 
H.  executed  the  proposed  mortage  ts  £.  Hdd 
that  the  legal  effect  and  operatioo  of  tiw  dwd 
of  1 829  w  as  to  exonerate  Bladi  acre  as  well  ii  Wkiu- 
acre  from  the  rights  and  remedies  <tf  tbe  jadpHot 
creditors  of  1824-  ffoMfceeJ^  v.  AmM  tO  Ir. 
L.  Rep.  566,  C.  P. 

By  indentuft  of  the  19th  of  Oelsber,  1738,  A. 
granted  to  J.  M.  and  bis  heira,  eertsin  lisd^  ■a' 
amongst  them  <*]0  acres  of  Creggis,"  eicepiBi; 
mines,  minerals  and  quarries,  with  Kbertj  t«  A,  lu 
heirs  and  assigns,  to  enter  and  di^  bor^  ^"^ 
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d  cany  away*  all  n^iea,  minerals,  &c.  By 
of  cettlemeDt*  of  tlw  Snd  of  January,  1739. 
Died  to  Uustew  aad  thair  heirs  "  all  that  aod 
iiebsroDieBt  towosfatps,  manors,  towns,  lands, 
m  renta,  and  hereditaments"  thereinafter  men- 
amongst  which  were  the  "10  acres  of  Creg- 
snd  also  "the  water  corn- mill  of,  and  with 
gh,  sucken,  and  molenture,  growing,  arising, 
row  or  arise  out  of  the  said  lands,"  and  "  the 
r  fee-farm  rents  out  of  the  premises  men> 
"  and  "  the  reversion  and  reversions,  remain- 
1  remaindera  yearly,  and  the  rente,  issues,  and 
of  all  in  and  every  the  aforeaaid  banwiei,  lord- 
nanors,  or  reputed  manors,  lands,  tenements, 
aiumts,  and  premisei^  and  all  parts,  parcels, 
.>nibers,  or  reputed  parts,  parcels,  and  mem- 
:  the  aaid  premiaes^  or  any  of  them,"  to  hold 
tain  uaee.  By  another  deed  of  the  12th  of 
1822,  were  all  *•  the  baronies,  castles,  manors, 

lands,  quarter-lands,  fee-farm  rents,  and 
rents,  tenements,  and  other  hereditaments, 
leir  and  every  of  their  rights,  royalties,  mem- 
ad  appurtenances,  &c."  subject  to  incum- 
fl  upon  certain  trusts.  Held,  in  an  action  of 
ent  to  recover  the  quarries  and  limestone  on 
I  of  the  lands  so  grunted,  that  the  words  in 

deed  were  aufficient  to  pass  the  quarries. 
HMtf  V.  M^KitUgt  lU  Ir.  L.  Rep.  614. 

mdvknt  Deed,  10  Car.  1,  teu.  2,  e,  3  /r.]— 
issue  under  the  Interpleader  Act,  to  try 
er  a  certain  deed  of  assignment  was  fraudu- 
r  Dot,  the  simple  question  as  to  whether  it 
iteiided  to  defeat  or  delay  particular  creditors 
sufficient  test  of  its  bona  ^^det.  Semble, 
is  enough  for  the  party  impeaching  the  deed 
V  that  it  is  within  section  10  of  the  10  Car. 
'•itCS,  Ir.,  BO  as  to  enable  him  to  make  out 
w  fiicie  case,  and  that  it  then  rests  with  the 
party  to  prove  that  he  is  exempted  from  the 
ioa  thereof,  and  protected  by  the  14th  sec- 
r  the  same  autute.  ffolt  v.  Sellv,  I  Ir.  Jur. 
IB. 

tori/iM — R^^try."] — A.  being  seized  of  cer- 
ands  for  lives  renewable  for  ever,  under  a 
Df  1796,  by  a  deed  bearing  date  the  19th  of 
It)  1836,  in  consideration  of  a  certain  annuity, 
yed  all  his  interest  in  these  lands  to  B.  In 
B.  died  leaving  A.  surviving  him,  having  pre- 
y  made  his  will,  whereby  be  devised  and  be- 
lied the  lands  of  Glennalougha,  part  of  said 
to  C.  and  D.  for  a  term  ol  600  years,  to  the 
B.  for  life,  with  remainder  over,  and  ap- 
)d  Cand  IX  esecuton  of  hia  wUl.  After  the 
ef  E,  C.  meeuted  a  memorial  of  the  deed  of 

•  utd  had  it  registered  upon  the  19th  of  May, 

Id  Hay,  1840,  A.  eouv^ed  those  lauds, 
^t  others,  to  the  use  of  other  persons,  in  de- 
■on  of  the  coDTeyance  made  to  B.,  and  thia 
vu  regist«^  on  the  14th  of  May,  1840. 

•  upon  a  conflict  of  priorities  between  these 
"^8,  that  C.  was  entitled,  within  the  meaning 
>  Registry  Acta  (6  Anne,  c.  S,  aod  8  Geo,  1, 
)  to  register  ,  this  deed,  both  in  his  character  of 
itor  to  B.  and  also  in  his  oharactfer  of  assignee 

ifwip'^  V.  ^MHbr,  4  Ir.  L.  Kq[».  189^  Q.B. 


Held  also,  that  the  Rc^stry  Aett  oi^bt  to 
cave  an  equitable  construction. 

Held,  that  the  rule  of  giviog  an  equitable  oon^ 
stnietion  to  Acts  of  Parliament,  passed  for  the 
public  benefit,  in  order  to  extend  the  remedy,  and 
snpiH^  the  mischief  contemplated  by  the  Act,  is  a 
well  established  and  anbnsting  rule.  Jb, 

AUeration  and  interlineation.'] — On  the  trial  of 
an  pjectmeut  against  over-holding  tenants,  the  les- 
sors of  the  plaintiff  produced  and  proved  the  ten- 
ant's part  of  the  lease,  which  purported  to  be  a 
lease  for  thirty-one  years,  "and  during  the  life  of 

A.  ,  (one  of  the  lessees),  which  ever  ghould  last 
longest.**  The  words  in  italics  were  interlined,  and 
were  introduced  with  the  consent  of  B.,  the  granter 
of  the  reversion  under  whom  the  lefissor  of  the 
plaintiff  derived.  Held  that  the  interlienation  did 
not  avoid  the  lease,  and  that  on  the  expiration  of 
the  thirty-one  years,  an  ejectment  might  be  main- 
tained against  the  lessees,  as  over-holdiug  tenants. 
Stoddart  v.  Nexflan,  &  Ir.  L.  Rep.  116,  Ex. 

^ifaffi^w.]— The  clause  in  the  56  Geo.  3,  o.  66, 
scbed.  p.  1,  (imposing  additional  duties  oa  leases, 
&C.  executed  by  power  of  attorney,)  is  applicable 
to  leasee,  ftc,  for  terms  not  exoeeding  three  lives, 
or  thirty-one  years.  Mannix  r.  M*Cartihft  5  Ir. 
U  Rep.  872,  Q.  B. 

A  deed  of  assignment  ezeonted  by  the  sheriff,  on 
a  sale  under  a  ^^irijaeias,  requires  an  ad  vaieirtm 
stamp  wiUihi  the  66  Geo.  3;  c.  56,  sohed.  part  1. 
Ne^le  V.  Aierm,  3  Ir.  L.  Rep.  41,  £i. 

An  instrument  which  is  in  form  a  lease,  may  be 
stamped  as  such,  thowh  its  l^al  operatitm  be  that 
of  an  assignment.  M^rtOh  v.  Mi^fralh,  8  Ir.  L. 
Rep.  69,  Q.  B. 

By  indenture  made  between  A^  of  the  first  part, 

B.  and  C.  his  wife,  of  the  second  part,  and  £.  and 
F.,  trustees  of  the  marriage  settlement,  of  the  third 
part,  after  reciting  that  B.  and  C.  had  received  from 
A.  £850,  part  of  C's  fortune,  which  was  charged 
and  chargeable  on  the  estates  of  A.,  and  that  B.  had 
ageeed  to  lend  £800,  part  of  the  £850,  A.,  in  con- 
sideration of  the  £800  paid  to  him  by  B.,  conveyed 
by  way  of  mortgage  certain  lands  to  £.  and  F.  upon 
the  trusts  declared  in  the  aaid  marriage  settlement 
of  a  sum  of  £1300  secured  as  therein  mentioned.  At 
the  conclusion  of  the  indenture  there  was  a  decla- 
ration that  a  certain  sum  described  as  the  balance 
of  C's  fortune,  and  as  still  remaining  unpmd,  and 
charged  on  the  eatatea  of  A*  exdnaive  n  a  amn  oi 
£714  oMOtioned  in  theeettlement,  abouU  be  vested 
in  E.  and  F.  npon  the  trusts  of  the  said  sum  (^£1300. 
The  deed  was  impressed  with  a  stamp  at  £3l  under 
the  5  &  6  Geo.  3,  56,  Sched.  Part  1,  and  was  offered 
in  evidence  as  a  mortgage  and  conveyance  of  the 
legal  estate,  but  rejected  for  ttie  insufficiency  of  the 
stamp.  Held,  that  it  was  rightly  rejected,  as  it  con- 
tain^ other  matters  not  incident  to  the  mortgage, 
and,  therefore,  required  an  additional  stamp  duty. 
Murphy  v.  Connolly ^  6  Ir.  L.  Rep.  116,  Ex. 

Semble,  That  besides  being  stamped  as  a  mort- 
gage it  should  have  l>een  stamped  as  a  settlement.  Jh. 

A.  being  in  arrear  with  his  landlwd,  B.  who  bad 
distrained  his  goods  for  such  arrears,  by  a  deed  ex* 
ecated  between  them  it  was  nitnessed  that  in  eon- 
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•ideration  of  6.  releaiing  and  discharging  A.  from 
the  payment  of  aucb  arrears,  and  in  conBideration 
of  five  abillingB.  D.  aaaigned  and  surrendered  to  B. 
the  said  premises  for  the  remainder  of  the  term  un- 
expired, and  also  the  goods  and  chattels  so  distrained 
to  bold  the  seme  as  his  own  proper  goods  and  chat- 
tels for  ever.  Held,  that  such  a  deed  required  only 
s  surrender  stamp*  and  that  an  ad  valorem  duty  on 
the  sale  of  the  goods  was  not  neoessary  to  render 
it  admissible  evidence  in  that  particular  action. 
White     White,  7  Ir.  L.  Rep.  50,  Q.  B. 

A  deed-pole  io  point  of  form  a  mortgage  of  lands 
in  a  foreign  coun^,  contidning  in  the  recitals  a 
power  of  attorney,  and  containing  also  special  co- 
venants for  the  execution  of  a  proper  instrument 
according  to  law  in  that  country,  with  a  covenant 
for  further  assurance.  Held  to  be  a  mere  agree- 
ment fur  a  mortgage,  and  not  to  require  a  £5  stamp. 
CampbM  v.  J^ner,  8  Ir.  L.  Rep.  12,  Q.  B. 

Held,  that  the  party  objecting  to  the  stamp  as 
insufficient  was  Iwund  to  shew  that  the  deed  ope- 
rated as  a  mortgage  in  the  country  where  the  lands 
were  situate,  lb. 

Premiaes  were  demised  for  three  lives  renewable 
for  ereri  at  a  yearly  rent  and  a  fine,  in  a  subsequent 
part  of  the  lease  tlM  timber  trees  growing  ^npon  the 
premiaes  were  oonmed  to  the  lesseei  the  stamp 
upon  tlie  lease  was  admitted  to  be  stiffiaientfor  Uie 
rent  and  fine.  Heldthatthegrantof  the  trees,  which 
had  been  already  demisedt  did  not  change  the  cha- 
ractw  of  the  lease,  so  as  thereby  to  render  it  a  con 
veyanoet  and,  consequently,  that  no  additional  stamp 
was  required.  Peacock  v.  (fGradgt  I  Ir.  Jur. 
863,  Q.  B. 

Deed  of  Sufrmisnon.] — See  Abbitbatxoh. 

DEFAMATION— Cabb,  (Adriosr  on.) 

DEFENCE'S^  Ejbcthbbt. 

DE  INJURIA— Ae  Px^eaoimo. 
♦  ■ 

DEMAND— iSm  Ejbctmbkt.  Ertbt. 

Practicb. 

DEMISE— Dbbd.  Ejecthkmt. 
—4 — 

DEMURRER— Puadihq. 

DETAINER— 5«  Arbest. 
— « — 
DEVISE-^  Will. 
— ♦ — 

DISCONTINUANCE—^  Plbaimro. 


DISHONOUR. 
NtOioe  ^— As  Bill  or  Excratoi. 
— 4 — 

DISPENSARY— 5ee  Mandahds.  Gbavd  Jdht. 


DISTRESS—^  Rdutib. 

DISTRINGAS-5^  Jen. 

DOCUMENTS. 
ProdaiHion     — See  Pbacticx. 

DUBLIN. 
BouiUUurie$.'\ — See  HancirAL  CoiFOKAnoi. 

DUPLICITY—^  PuADua. 


EASEMENT. 

To  a  deolarati(Hi  in  trespass,  ^u.  eL  fr^  lod,  erect- 
ing pens  and  tables  thereon,  Uie  defeodaot  pkided 
the  general  issue,  and  at  the  trial  prored  i  demise 
of  the  iociu  in  ^uo,  for  a  term  of  years,  oo  the  fol. 
lowing  terms — *•  AH  that  and  thoM^  that  pm 
the  house  known  as  1 1 9,  North  King-street,  eonift 
of  Smithfield,  cousisting  of  the  small  room  of 
bar,  of  said  house  fronting  Smithfield,  &&,  ti)getlhr 
with  the  front  part  of  said  premiiefl,  eueodir^ 
from  said  office,  to  the  tMntre  of  the  siid  Sisith- 
field-mariiet.*  Also  gave  evidence  of  s  ctutom,  fot 
the  owners  of  housea  in  Smithfidd,  to  let  thw 
frontage  to  sale  masters  at  a  rent,  sod  oftbe  owi. 
mission  of  the  trespass  csomplaioed  of.  On  tht 
other  hand,  the  defendant  gave  evidence  of  then 
being  no  such  usage— that  SmitfafieM  mi  i  public 
market— and,  io  evidence  of  no  dtle  tbe  teaor 
of  the  plaintiff  to  demise  the  frontsge,  tbe  judge 
directed  the  jury,  that,  if  they  believed  tbatiH)  i 
market  day,  the  plaintiff  had  taken  poMesiioa  of 
the  jucuj  tn  quo.,  and  waa  in  actual  posHWtKi  of 
the  said  frontage  demised  to  him ;  sod,  while  b 
possession,  the  defendant  thereon,  sguoitthe  will 
of  the  plaintiff,  they  should  find  for  tbe  pUiQiiC 
Held,  that  tbe  direction  was  correct,  ind  tlut  it 
was  not  competent  for  the  plaintiff,  oa  theie  pleid. 
ings,  to  raise  any  question  b«yond  that  of  poMdioe, 
and  tbe  commission  of  the  act  of  trsspsci,  vtdle  ia 
that  possession.  Co2^v.JBtirrt«,6Ir.L.Bep.39ti, 
[Doherty,  C.      and  Torreos,  J.,  rfusMtimfiitt] 

On  writ  of  erroTi  Hridt  that  tbe  directiai  tf 
the  judge  waa  IneorreeL  That  ha  iboald  bn 
explained  to  the  jury  the  diatinetioe  bslnes  t 
right  to  exclaaive  posaossion,  which  woald  kin 
enabled  the  plaintiff  to  maintain  this  actioB,  toil 
such  a  right  of  oc(»ipatioD  as  was  oBBSnary  farlie 
enjoyment  of  an  easemeott  which  was  not  nffidtoi 
to  maintain  an  action  of  trespass— and  to 
directed  the  jury,  that  if  they  helievrd  that  lix 
plaintiff  had  a  right  to  the  ezdwive  puMsoD, 
they  were  to  find  a  verdict  for  him,  bat  if  tbtj 
believed  be  bad  only  a  right  to  an  essnsieDt,  tlwj 
ought  to  find  for  tbe  defendant,  tbe  setioa  «it 
being  maintainable.  Cb^w  v.  Bwriee,  7  Ir.  L  Kep. 
600,  £x.Ch. 

♦ 

ECCLESIASTICAL  COHMISSI0N£ES- 
See  Cbdkcr  Temfobauiih  Acta 

ECCLESIASTICAL  COUET-&f  Pioctoi. 
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ESIASTICAL  LAW-.5^  Euotmon. 
— 4 — 

BCTMENT — SImCotiitart.  Duds. 

PUASIRO. 


I.  On  the  TnuE. 
II.  Non-Patiriit  of  Rseit. 


I.  Oh  the  Title. 

indmmt^ — Ses  Title.  Ahendheitt. 

rice.] — Tbe  court  does  not  require  the  ser- 
f  a  party  reeident  out  of  the  jarUdietion. 
V.  Ejector,  8  Ir.  L.  Rep.  S,  Q.  B. 
ace  of  an  ejectment  on  tbe  doctor  and  Baver- 
a  Lunatic  Asylum,  vilt  not  be  deemed  good 

>  of  a  lunatic  confined  there,  although  be  has 
QwQ  relatioiu.  Synge  v.  Ejector^  Bl.  D.  & 
I.  Ex. 

;  affidavit  of  the  lervice  of  an  ejectment  on 
le  roust  bo  entitled  strictly  in  accordance 
he  frame  of  the  demises,  as  kid  in  the  decla- 

Lyndl  v.  EJtctor,  2  Ir.  L.  Rep.  240,  Ex. 

party  treat  a  married  woman  as  a  jiiM  tote^ 
Ting  her  with  an  ejectment,  tbe  court  will 
t  aside  a  defence  taken  accordingly  by  her. 
.  <yBriM,l  Ir.Jar.  138,  Ex. 
rice  of  an  ^ectniait»  f»im«  pro  <ime,  on  the 
«mal  assignee  of  an  insolvent  debtor,  will 
«  permitted,  where  the  ejectment  has  not 
served  before  the  first  day  of  term.  Fordei 
ttor,  3  Ir.  L.  Rep.  347,  Ex. 
"vice  of  an  ejectment  substituted  on  a  co-trus- 
le  other  being  out  of  the  jurisdiction.  Oan- 
.  Ejector,  3  Ir.  L.  Rep.  367,  C.  P. 
u  action  of  ejectment  on  tbe  title,  this  conrt 
wt  require  a  party  resident  out  of  the  juris- 
1,  to  be  served.  Zmsm  Moon  t.  R'ector, 
U  Rep.  3,  Q.  B. 

idavit  to  ground  a  motion  for  deeming  ser- 
tfasnmmona  in  ejectment  already  bad,  good 
«  Held  insufficient,  proper  inquiries  not 
g  been  made  for  the  defendant.  Xmhv  Simp- 
'  Ejector,  6  Ir.  L.  Rep.  44,  Ex. 

^  to  Quit.] — Tbe  notice  to  quit  was  served 
«  receiver,  appointed  by  tbe  Court  of  Chan- 
in  the  matter  of  the  lessor  of  the  plaintiff,  a 
v.)  Held,  that  an  attested,  and  compared 
of  the  order,  in  the  minor  matter,  refeiring  it 
i  master  to  approve  of  a  propw  pwwm  to  be 
an  attested  and  compared  copy  of  the 
t,  stating  A.  to  be  a  proper  parson  to  be  re- 
r,  and  an  attested  and  compared  copy  of  the 

>  requiring  the  tenants  to  pay  their  rents  to 
I  radt  recover  were  tuffioient  evidence  of  tbe 
that  A.  was  the  receiver,  in  the  minor's  mat- 
Croilne  V.  Barry,  1  Ir.  L.  Rep.  232,  Ex. 

ild,  that  it  mnst  be  presumed  that  the  receiver 
authority  to  determine  the  tenantry,  by  the 
»  of  tlie  notice  to  quit.  lb. 
*uU^  that  such  receiver  was  virtute  ^cii, 
»iwd  to  serve  this  notice.  lb. 
«ctmeQt  on  a  notice  to  quit,  the  notice  was 
td  by  an  agent  of  tbe  landlord,  without  stating 
ngned  as  agent ;  tiie  agent  had  a  power  of 


attorney  for  receiving  rents,  but  which  did  not 
give  him  anthority  to  determine  tenantdes.  There 
was  also  some  evidence  of  a  parol  authority,  by 
tbe  landlord  to  the  agent,  to  serve  this  notioeh 
Held,  that  the  verdict  for  the  plaintiff  should  not 
be  set  aside.  Lord  Slig^  v.  Davitt,  3  Ir.  L.  Rep. 
146,  Q.  B. 

A  lease  for  lives,  commenced  on  the  29th  of 
September,  1811.  expired  4th  of  March,  1835. 
On  the  20th  of  March  following,  the  bailiffs  of  the 
landlord  having  taken  possession,  tbe  defendants 
were  let  back,  on  signing  the  following  document 
— M  Sir, — Allow  us  back  into  the  possession  of  tbe 
land  lately  held  by  us  under  Mr.  Coopw,  and  wo 
will  consider  ourselves  monthly  tenants;  and  will 
yield  up  the  possession  of  the  aforesaid  lands  on 
getting  one  month's  notice,  and  that  without  litiga- 
tion and  trouble.*— March  20,  1835.  The  defend- 
ants continued  to  pay  the  same  rent,  and  on  the 
same  days,  as  under  tbe  expired  lease,  until  served 
on  the  8th  of  September,  1838,  with  notices  to 
quit  on  the  Sdtfa  of  the  following  March,  as  on  the 
day  of  the  determination  of  tbe  tenantcy.  These 
notices  were  signed  by  the  land  agent  of  the  land- 
lord, who  stated  himself  to  be  such.  An  ^ectment 
had  been  brought,  and  was  ready  for  trial  at  the 
Spring  Assizes,  1840,  but  was  not  tfaen  tried.  On 
the  23d  of  March,  1840,  another  notice  to  quit,  on 
the  29th  of  the  September  following,  was  served 
on  each  of  the  defendants.  Held,  that  the  service 
of  the  second  notice  was  no  waiver  of  the  previous 
notice.  That  the  first  notices  were  sufficient.  That 
the  fact  of  the  agent  having  signed  tbe  notices  as 
such,  and  of  the  ejectment  having  been  brought  on 
the  said  notices,  established  a  aufficiency  of  autho- 
rity in  him  to  serve  the  notices.  Cotyttr  v.  /i^Wi 
3  Ir.  L.  Rep.  472,  C.  P. 

Ejectment  by  tbe  landlord,  on  a  notice  to  quiti 
signed  by  his  agent  and  recover.  Held,  that  the 
subsequent  bringing  of  the  fgectment  was  not  suf- 
ficient proof  of  the  agent's  authority  to  smre  tbe 
notice  to  quiu  Fretoen  v.  Ahent,  4  Ir.  L.  Rep. 
181,  Ex. 

A  mere  receiver  of  rents,  as  such,  has  no  autho- 
rity to  serve  a  notice  to  quit.  lb. 

Where  a  notice  to  quit  is  given  by  a  person  who 
is  described  therein  as  acting  under  a  power  of 
attorney  from  another.  Semble,  that  on  the  trial 
of  an  ejectment,  brought  upon  such  notice  to  quit, 
the  power  of  attoruey  must  be  produced  and 
proved.  lb. 

A  tenant  is  precluded  Arom  disputing  his  own 
rtatement,  with  respect  to  the  oommencement  of 
his  tenantcy.  Ib» 

An  authority  to  aerve  a  written  notice  to  quit, 
ia  not  sufficient  to  authorise  tbe  party  to  f^ve  a 
parol  notice  to  quit.  Wood  t.  Ahern,  6  Ir.  L, 
Rep.  9 o,  Ex. 

If  the  process  server  first  read  the  ori^nal,  and 
then  tbe  copy  vi  the  notice  to  quit.  Held,  to  be  a 
sufficient  comparison,  to  make  the  service  of  soch 
copy  good  service.  Jb. 

A  receiver  appointed  by  the  Court  of  Clumcery, 
has  authority,  by  virtue  of  his  office,  to  determine 
a  tenant!^,  by  service  of  a  notice  to  quit.  Keating 
V.  C/ear^,  6  Ir.  L.  Rep.   ,  Ex. 

Quiere,  if  a  subsequent  recognition  fay  the  laud- 
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lord,  of  the  authority  of  an  agent  to  serve  a  notice 
to  quit,  be  in  any  ease  tufflcient  to  m^e  the  notice 

gooid.  Jb. 

Such  subsequent  recognitioo  should  be  before 
qectownt  brought.  Setnble,  it  should  be  six  months 
beffwe  the  period  limited  by  the  notice  for  giving 
up  posseasion  of  the  premises.  Jb. 

Whwe  a  bill  and  answer  have  been  put  in  evi- 
dence by  the  plaiutiff,  solely  for  the  purpose  of 
shewing  the  pendency  of  a  cause,  and,  to  establish 
the  anility  of  the  receiver,  in  that  cause,  to  sign 
a  notice  to  quit.  The  contents  of  snch  bill  and 
answer  cannot  be  inven  in  evidence  for  the  defbnd- 
ant.    Par»oiu  v.  Purceli^  1  Ir.  Jur.  218.  C.  P. 

Semble,  that  even  were  it  otherwise,  admissions 
Qontained  therein  could  not  be  made  evidence  of  a 
written  instrument  not  produced.  Jb. 
.  TrimUiton  v.  £emmiMt  9  Ci.  Fin.*  commented 
on.  Jb. 


Demim.'] — The  notice  to  quit  required  the  de- 
fendant to  quit  upon  Ist  of  November,  or  at  the 
end  of  the  year  of  the  tenantcy,  which  should  ex- 
pire next,  after  the  end  of  half  a  year,  from  the 
time  of  the  service  of  the  notice;  and  the  demise 
laid  in  the  ejectment  was  laid  upon  the  Ist  of  No- 
vember. Held,  that  the  demise  was  laid  a  day  yoo 
soon.    LtftKu  V.  Hamilton, «)  Ir.  L.  304,  Q.  B. 

The  demise  stated  that  fifteen  persons  had  jointly 
and  severally  demised,  and  at  the  trial  it  appeared, 
ttiat  the  legal  title,  to  the  premises  in  question, 
was  vested  in  but  one  of  those  persons.  Held, 
that  this  demise  was  bad,  not  bung  consistent  with 
the  title  proved.  M'AuUy  v.  JTo/foy,  4  Ir.  L. 
Bep.  360,  Q  B. 

If  a  landlord  reoorw  in  ejectment,  his  title  has 
reference  to  the  day  of  the  demise,  and  the  tenant 
is  a  trespasser  from  that  period.  NygmU  v.  Phtil^ 
8  Ir.  L.  Rep.  17,  Q.  B. 

■  VmrnJ^—The  ejectment  was  brought  for  lands 
in  one  eounty,  aod  after  issue  joined  and  before 
trial*  thoae  landa  ware,  by  virtue  of  m  statute^  de- 
clared to  be  within  the  Iwiindariee  of  another  eoan^, 
and  at.  the  trial  a  verdi^vas  found  for  the  plaintiff, 
Held,  that  a  motion  for  a  non-aoit,  on  the  ground 
that  the  ooart  had  no  jurisdiction,  could  not  be  main- 
tained, the  parUes  having  appeared,  and  tried  the 
issues.  Hejftpood  v.  Jitj/nolds,  6  Ir.  L.  Rep.  1, 
Q.B. 

Semble,  the  proper  course  would  have  been  to 
have  put  the  question  upon  the  record,  and  then 
maved  in  arrest  of  judgment.   Jb-  ^ 

Qussre,  is  this  a  mistrial,  and  cured  by  the  statute 
17  &  18  Car,  2,  c.  12.  Jb. 
.  In  an  qectment  for  recovery  of  premises  situate 
in  that  part  of  a  county  at  large,  which  has  been  by 
the.provisicms  of  the  statute,  3  &  4  Vic  co.  108  & 
HI9,  included  within  the  boundaries  of  a  borough, 
which  ia  a  county  in  itself,  the  venue  must  be  laid  in 
the  lattOT  county.  Bwuu  v.  BarbtTt  10  Ir.  h.  Rep. 
481.  S.  C.  BL  D.  k  O.  69.  Ex. 

The  court  will  not  ehanoe  the  vennain  an  aotion 
ot  meetment  on  the  title,  when  thwe  have  been  two 
Tcrdiota  for  the  defendant  in  a  previous  ^eetment 
^oot  tiie  seme  lands,  in  which  Im  waa  the  lessor  of 
the  pbdn^,  upon  the  grounds  of  pr^udioea  pre- 
▼aiUng  ie  hU  iavwr  amwgat  tfae)arora  of  the  eoonty 


EJedmait 

>      '    II—  -J 

where  the  lands  are  ritoated.  Jmektm  v.  ZimIr,) 
Ir.  L.  Rep.  161,  Q.  B. 

Lessor's  Titie."] — Whwe  in  an  qeetmeotanibt 
title  by  the  executor  of  a  oo*Iessee  io  s  ^tutfv 
years,  it  appeared  that  the  granting  partof  tbettw 
gave  separate  portions  at  separate  rents  to  Ihtm. 
pective  lessees,  but  the  habendum  and  eoveiuui] 
the  lease  were  joint,  and  it  farther  appeared  Ik  tbt 
testator  died,  leaving  the  co-leasors  snrviving,  mj 
his  widov,  who  subaeqoently  married  the  ddU- 
ant,  and  that  the  widow  and  uie  ddeadant  etotiiiil 
since  the  death  of  the  testator  to  pay  leat,  soattigM 
to  the  exeoDiora  aod  aometimee  to  tiwhsnHnd. 
lord,  until  the  tine  (^bringiiwlbe  i^eetatest;  upon 
the  trial  a  verdict  waa  had  for  Che  fJaintiSnljtct 
to  three  objections:  first,  that  the  lease  wtiiie|fr 
rate  lease  for  the  three  tenants  respectiftjj, 
could  not  be  received  in  evidence,  as  it  hsdhatoai 
stamp  and  ought  to  have  bad  three;  aecoadlj,  tbt 
by  being  received  in  evidence  it  was  establiili«l « 
a  joint  lease,  and  the  executors  had  do  mtnuu 
the  co-lessees  took  by  survivorship,  or  if  tlw  dtH 
operated  as  a  deed  of  partition  as  well  ai  i  taieit 
required  an  agreement  stamp;  and  thirdij,  tint  tbt 
payments  of  rent  by  the  defendant  aod  hinrifetn. 
stituted  a  tenant*^  from  year  to  year.  On  Duiiia 
to  set  aaide  tlie  vwdiet  and  enter  a  no»«ut  ^ 
these  grounds.  Held,  fliat,  that  the  lease  trnjota 
lease;  secondly,  that  the  leaae  icqaired u igm. 
meat-stamp;  thirdly,  that  there  waactidescetBgo 
to  the  jury  of  a  tenantcy  from  year  to  year.iod  thitt 
question  ought  properly  to  have  been  left  to  tbea; 
but  as  the  result  would  be  the  same  opao  i 
new  trial  the  court  refused  to  grant  oat,  ud  mit 
the  rule  for  a  non-euit  absolute.  &imihr,Bm, 
2  Ir.  L.  Rep.  186,  Q.  B. 

In  ejectment  on  the  title  the  plaintiff  pmed  i 
lease  of  1776,  made  by  his  grandfather,  iwi  tc^it 
from  R.  of  rent  reserved  thereby  for  soawtim pre- 
viously, and  up  to  1683,  R.  not  bdi^  in  {knhmm 
or  shewn  to  be  connected  with  the  Issn  of  ITJa, 
otherwise  than  by  payment  of  rent  in  sshmm  the 
same  as  that  reserved  by  the  lease;  befnrtbaimirfd 
that  he  was  h^r  ^t  law  of  the  lessor,  sod  tha  Ae 
lease  had  expired;  it  also  appeared  thtt U» iAoi- 
ant  and  some  othera  were  in  poassMin  for  Ntsnl 
years,  aod  liad  not  paid  any  rent  to  the  Icskit,  bu 
subsequently  alnndoned  without  soy  thing  bong 
levied  under  it,  Held,  tliat  under  sack  drcuDHtinca 
a  notice  to  quit  or  demand  of  pooesuoo  vai  not 
necessary  before  bringing  the  eiecunent.  Ba^wd 
v.  Boland,  2  Ir.  L.  Rep.  £93,  Q.  B. 

In  1768  a  tenant  demised  for  thiee  lives  ia  (nt- 
fluance  of  a  supposed  covenant  for  perpetoslnoml 
at  £28,  and  bis  son  who  was  teoant  for  lift  asdff  a 
settlement  in  1806,  and  subssqaently  ia  IS30ds 
each  occasion  of  the  falling  of  a  life  in  the  Isbm  ^ 
1 768,  demised  by  way  of  reoewg]  in  ponauxe  of 
the  supposed  covenant  and  deed  ia  1838,  wbcs  the 
remainder-man,  the  lessor  of  the  plab^  estered 
and  condnued  to  receive  the  rsnti  till  1096,  when 
on  the  death  of  the  last  fissCwfarvHiatbeorigistl 
leaae  he  brought  his  qectmeat  iftcr  a  demtnd  of 
possession,  but  without  ooties  to  quit.  Hdd,  tbt 
the  question  of  a  tenantry  from  year  to  year  *ai 
properly  left  to  the.  jury,  and  the;  harii^  fcani  ii 
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Brtni^ve  that  the  verdict  ought  to  stand. 
ngle,  2  Jr.  L.  396,  Q.  B. 
e  lenor  of  the  plaintiff  gave  in  evidence  a  lease 
tain  groood,  bearing  date  the  4tb  of  May,  1 6S&, 
ioiDg  a  clause  of  forfeitnre  in  caaa  same  was 
lilt  on  within  four  jeara,  and  proved  the  for- 
3.  The  declaration  in  ejectment  contained  two 
M  one  upon  the  5Ui  of  May,  1829,  and  the 
op«i  the  lat  (tf  January,  1841.  Upon  the 
t  was  olgeotod  bj  the  d^Bodant  that  12  years 
;  elapsed  a  ootiee  to  quit  or  a  demand  of  pce- 
1  vas  necaiMnr  to  entitle  the  lessor  to  main- 
tls  action.  Held  that  the  lessor  was  not  on- 
to bring  this  actitui  without  a  demand  of  pos- 
1  at  least.    Johnson  v,  RnsaeUf  4  It.  L.  Rep. 

i  defendant  was  put  in  possession  by  a  brother- 
of  the  lessor  of  the  plaintiff,  who  lived  in  the 
lOuse  with  her,  and  tilled  the  lands,  and  the 
of  the  plaintiff  afterwards  stated  to  the  defend- 
ist  "  as  the  lands  were  to  be  canted,  she  was 
iMt  he  had  got  them  sooner  than  any  other 
1,"  Held  diat  the  ejectment  could  not  be 
lined  without  a  previous  demand  of  posswion . 
s  V.  Onu^,  4  Ir.  L.  Rep.  S98,  C.  P. 
grantor  in  ft  fte-farm  reaerving  rent,  and  a 
if  re-entry  to  him,  his  heirs  and  assigns,  assigns 
It  to  a  third  party,  the  condition  is  extinguished, 
)  ejectment  cannot  be  maintained  by  the  heir 
fjjrantoron  an  entry  for  condition  br^m.  Orr 
vmttm,  5  Ir.  L.  Rep.  2,  Ex.  Ch. 
leoand  of  rent  on  which  to  ground  an  eject- 
for  condition  broken  at  coramoo  law,  must 
B I  dematid  of  the  whole  arrear,  but  only  a 
od  1^  a  single  gale ;  the  reentry  and  demand 
be  made  at  a  particular  time,  namely,  thirty 
after  the  rent  has  fallen  due.  After  that 
1,  Uie  right  of  entry,  which  accrued  do^  by 
oa'paymoit  the  anteoedoit  gales  of  rent, 
t  Mw  eonstitnte  the  arrears,  is  gone,  quoad 
irrean,  bnt  it  still  exists,  and  is  in  force  as 
M  any  gale  ftUs  due,  and  remains  unpaid, 
note.  [Per  Penne&tber,  B.] 
G.  took  an  abaolute  estate^  pun  in  fee^  with 
eeotory  devise  over  to  his  brothers  and  idsters, 
!  erent  of  his  dying  without  iasne^  living  at 
me  of  his  death,  and  E.  G.  died  without  issue. 
I  ^ectraent  by  the  representatives  of  the  per- 
ntiiled  under  the  executory  devise,  against 
lienee  of  B.  G.,  after  the  death  of  the  latter. 
I  that  a  demand  of  possession  was  not  neces- 

Geary  v.  5ynan,  5  Ir.  L.  Rep.  509,  Ex. 
mortgage  deed  provided,  that  the  mortgagees 
id  not  be  at  liberty  to  take  any  proceedings 
ot  of  the  mortgage  del>t,  until  they  had  given 
e  months  notioe.  Held,  that  in  an  ejectment 
Sht  by  the  mortgagees,  and  by  the  assignees 
e  mortgagor,  the  aMonoe  of  such  notice  coukl 
M  relied  on  by  a  ^Ird  persra,  who  insisted 
« title  being  vested  in  the  assignees  of  the 
Sagor.  aSrim  v.  fsnuirrf,  6  Ir.  U  Rep. 
.B. 

dd,  that  outstanding  tenantcies  vested  in  de- 
*nts  who  suffered  judgment  by  default,  are  no 
iiee  to  an  ejectment.  76. 
imble,  a  morlgagee  cannot  tjeet  an  elegit  cro- 
't  vho,  under  the  3  &  4  Vic.  c.  lOd,  s.  19,  bu 


extended  all  the  lands,  without  a  demand  of  posses- 
sion, lb. 

Quaere,  is  a  right  of  re-entry  At  common  law 
necessary  to  entitle  a  tatidtord  to  maintain  an 
ejectment,  under  the  ejectment  statutes.  J}«k^  v. 
Leonard,  6  Ir.  L.  Rep.  473,  Ex.  Ch. 

In  an  ejectment  on  the  title  an  agreement  was 
given  in  evidence,  whereby  the  defendant  wreed 
to  hold  the  premisea  for  six  years,  which  had  just 
expired  whoi  tiie  cgeetment  was  brought,  and  by 
which  he  was  to  have  the  option  of  renewing  for 
six  years  longer,  and  was  bound  to  give  «x  months 
previous  notice,  if  he  intended  to  give  up  possesion 
at  the  termination  of  the  first  six  years,  which  it 
appeared  he  did  not  give.  Held,  that  the  drfeod- 
ant  was  not  entitled  to  a  notice  to  quit  7%ompmM 
V.  Andrews,  1  Ir.  L.  Rep.  285,  Q.  B. 

A  notice  to  quit  was  given  by  the  mother  of  the 
lessor  of  the  plaintiff  who  was  an  infant,  describing 
herself  as  his  guardian  and  next  friend.  She  was 
neither  a  guardian  appointed  by  the  Court  of 
Chancery,  nor  a  testamentory  one.  Held,  that  the 
infant  could  not  give  authority  to  her  to  act  on  his 
behalf,  and,  therefore,  that  the  notice  was  insuffi- 
cient to  determine  the  tenantcy.  JReade  v.  Ken- 
ne^,  1  Ir.  Jur.  127,  Q.  B. 

Property  had  been  devised,  previously  to  her  mar- 
riage, to  a  wife,  for  her  life  to  her  separate  usa 
The  marriage  settlement  did  not  affect  the  pre- 
mises in  question,  but  contained  a  covenant,  on  the 
husband's  part,  not  to  interfere  with  the  manage- 
ment of  the  wife  therein.  Tlie  parties  separated 
soon  after  the  marriage.  The  defendant  had  never 
dealt  with  any  other  persons,  in  respect  of  the  pre- 
mises, than  the  wife  and  her  agent,  aad  had  paid 
rent  on  the  receipts  of  the  wife.  Held,  that  a  no- 
tice to  quit,  sigued  by  the  wife,  and  describiug  the 
holding  as  under  herself,  was  sufficient.  Dankert 
V.  IVilson,  1  Ir.  Jur.  141,  Q.  B. 

Upon  the  expiration  of  a  lease  for  lives,  which 
contained  the  following  covenant — "  That  the 
lessor,  his  heira,  or  assigns,  upon  the  death  or 
demise  of  the  before  nam^  four  lives,  or  eesttd  que 
mVf,  should,  and  would  add,  and  insert  to  the  time, 
or  tern)  of  that  demise^  the  natural  life  of  such 
person,  as  should  be  nominated  by  the  said  Uwsee, 
bis  heirs  and  assigns,  in  the  place,  and  in  the  stead 
of  the  said  four  lives,  during  which  the  said  estate 
should  be  continued,  tn  consideration  that  the  said 
lessee,  hit)  heirs  and  assigns,  should  lay  out,  and 
ex]>end  in  building  a  dwelling  house,  upon  the  said 
premises,  the  sum  of  £200,  within  the  period  of 
four  years  next  ensuing.  An  ejectment  was  brought, 
and  the  judge  directed  a  verdict  for  the  plaintiff, 
no  evidence  of  the  fulfilment  of  the  condition 
having  been  given,  and  no  demand  of  possession 
proved ;  subsequently  to  the  trial,  evidence  of  a 
substituted  contract,  which  was  performed,  was 
discovered.  Held,  that  a  new  trial  riiould  be 
granted,  for  the  puriKise  of  aubmitting  the  new 
evidence  to  the  jury.  Baker  v.  Horte,  1  Ir.  Jur. 
247,  Ex. 

Held,  that  if  the  ori^nal  contact,  or  the  substi- 
tuted one,  were  performed  by  the  defendant,  the 
lessor  of  the  plaintiff  could  not  sustain  the  eject- 
ment without  a  demand  of  possession.  Ih. 
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PartietJars  ^Demand,'] — In  an  ^ectmeot  on  the 
titl^  where  the  qaeation  was  one  of  part  and  parcel, 
the  coorti  upon  the  appUeaUon  of  penonB  served 
with  the  ^ectment,  who  were  at  a  loss  to  know  the 
particulars  of  the  land  sought  to  be  recovered,  made 
an  order  restraining  the  lessor  of  the  plaintiff  from 
proceeding  in  the  ejectment,  until  he  should  furnish 
a  bill  of  particulars,  with  a  map  annexed,  and  spe- 
cifying by  metes  and  bounds  the  premises  which  he 
•ought  to  recover.  Host  v.  Ejector,  2  Ir.  L.  Rep. 
fi6.Q.B. 

Defmce."] — When  separate  defences  are  taken  to 
an  ejectment  on  the  title,  the  court  will  order  them 
to  be  consolidated  upon  teruu.  Gregory  v.Ar^eft 
1  Ir.  L.  Rep.  97,  Ex. 

When  the  premises  sought  to  be  recovered  by  an 
ejectment  are  described  in  the  declaration  by  one 
name  (A.),  and  tbe  person  in  possession  claims  them 
by  another  name  (B.),  the  course  for  the  person 
served  is  to  take  defence  "for  the  lands  of  B.  in  the 
possession  of  the  defendant,  called  io  the  declaration 
in  ^ectment  the  lands  of  A."  Earl  of  LtitemelY. 
Ej'wtor,  I  Ir.  L.  Rep.  313,  Ex. 

A  party  cannot  rule  the  lessor  of  the  plaintiff  to 
declare  for  lands  in  his  possesaiou  until  he  has  taken 
defenoe.  Jb. 

According  to  tbe  practice  in  Ireland  a  party 
BCTved  with  an  ^eotment,  and  who  takes  defence  is 
deemed  to  be  in  possession  of  the  premises  sought 
to  be  recovered  by  the  ejectment,  and  it  is  not  ne- 
cessary to  give  at  tlie  trial  evidence  of  his  posses- 
sion, lb. 

A  party  whose  interest  has  arisen  subsequently 
to  the  service  of  the  ejectment  will  not  be  permitted 
to  take  defence.  SfKieman  v.  Sfunkin^  4  Ir.  L. 
Rep.  IBO,  Ex. 

Where  several  parties  have  taken  defence  in  an 
ejectment  the  court  compelled  them  to  consolidate 
their  defences,  and  each  of  them  to  furnish  the  plain- 
tiff with  a  bill  of  particulars  of  the  lands  for  which 
he  had  severally  taken  defence.  Skmle  v.  Ejector, 
4  Ir.  U  Rep.  220,  C.  P. 

In  the  absence  of  fraud  the  court  will  not,  unless 
in  very  strong  cases,  set  aside  a  defence  to  an  eject- 
ment on  the  title  for  matter  arising  subsequently  to 
defence  taken.  Drought  v.  Murphy,  5  Ir.  L.  Rep. 
113,  Ex. 

Lands  were  devised  to  an  infant,  who  with  his 
mother,  continued  in  possession  of  the  premises  from 
the  time  of  the  testator's  death,  and  the  trustees 
nominated  in  the  will  brought  an  ejectment  against 
the  mother,  laying  demises  in  their  own  names  and 
iu  that  of  the  minor,  the  court,  under  the  ctrcum- 
sunccM,  set  aside  the  demise  by  the  trustees  in 
the  minor's  name,  and  gave  htm  liberty  to  take  de- 
fence to  the  ejectment  by  his  mother  and  guardian. 
Foley  v.  Foley,  6  Ir.  L.  Rep.  2.15,  Ex. 

If  two  defendants  appear  by  the  same  attorney 
the  conrt  will  di^nse  with  the  usual  affidavit  that 
the  plaintlff^s  title  to  the  entire  premises  is  the  same. 
French  v.  CkihiU,  Bl.  D.  &  0. 241,  Ex.  [per  Pen. 
nefather,  B.  Cham.] 

Judgment  a$  in  eaas  of  no»-n»i/.]— If  a  party 
allow  a  flonditional  order  for  jndgment  as  in  ease 
of  a  noo-ault  to.ba  aMda  abtolnta,  he  eannot  afters 
wards  olfject  to  the  prooecdiiigfor  irregularity.  In 


qectment  the  defendant  may  file  a  seoond  dedin. 
tion,  and  enter  up  judgment  as  in  ease  of  Doo-imi 
without  entering  a  rule  for  liberty  to  proceed  dq 
giving  a  term's  notice.  Kemty  v.  Cdin,  5  |r  i 
Rep.22S,  Q.B.  ' 

'The  lessor  of  the  plaintiff  served  noUce  oTtiiil 
after  defencetaken;  but  before  he  hsd filed  iMtnj 
declaration,  the  cause  was  held  to  bestimwIiftW 
plaintiff's  act  in  serving  notice  of  trial,  and  lAeri^ 
lapse  of  three  terms  from  the  service  of  tbe  sotia^ 
the  court  gave  liberty  to  file  the  secood  dediwim, 
and  judgment  thereon  as  in  case  of  noa.«ait 
V.  Creagh,  6  Ir.  L.  Rep.  628,  Ex.  ^ 

Judgment.'] — The  defendant,  after  smite  of 
ejectment,  but  before  defence,  died ;  jodgmntvii 
entered.  The  court  refused  to  set  sside  thii  judg. 
ment,  and  allow  the  widow  of  the  deceued  tenant 
to  take  defence  before  she  had  taken  otit  timsn. 
tration.  Battings  v.  Ejector^  4  Ir.  L.  Rep.4HC  P. 

Habere.'] —  After  verdict  and  before  judgneot  tl* 
lessor  of  the  plaintiff  died.  Held,  tbittbt  jodgnat 
entered  and  habere  executed  thereon  oa  bela]f  of 
the  persons  in  whom  tbe  title  of  tbe  lenor  of  ikt 
plaintiff  was  continued  was  not  irregaUr,  boiiiiu 
it  should  distinctly  appear  by  affidsrit  that  it  vm 
executed  on  behalf  of  tbe  persons  repraeatiuilR 
title  of  the leaaor.  Newton  v.  Syne,  3 Ir. LBty. 
35,  Ex. 

The  execution  of  an  habere  willnotbempcsded 
for  the  purpose  of  giving  a  party  an  opportmit;  of 
filing  a  bill  in  a  Court  of  Equity  to  suitidn  lui  riEfao. 
M'Donaldv.Lawton,  4  Ir.  L.  Rep. 303, CP. 

Points  saved  at  the  trial  were  ruled  widi  Uwpliis. 
tiff,  and  necndon  stayed  for  a  fortmght  sttbsiB. 
stance  of  tlie  defendant.    But  theoovtnliHdfiir. 
tber  to  enlarge  the  stay  of  eaeentioB  fbrOefvpeie  | 
of  enabling  the  defenwnt  to  file  a  lull  is  a  Couttf ; 
Equity  for  an  injunction  to  restrain  thsateeutioegf  i 
tbe  habere.   Lmtghnan  t.  Louglman,  6  Ir.  U  Rtp.  I 
27,  Ex. 

After  an  habere  has  been  executed,  retunxd  ud 
filed,  tbe  court  will  not  in  general  ^ot  i  rami 
of  it,  and  the  party  applying  should  eoawio  it  tW  i 
earliest  opportunity.    Lady  Bf^n^ri  t.  ^wtttr, 
6  Ir.  L.  Rep.  467,  Q.  B.       <^  | 

On  tbe  death  of  the  lessor  of  tbe  plaintiC  ifitr 
the  issuing,  and  liefore  the  executioa  of  to  ibknr,  I 
the  court  will  grant  a  renewal  of  it.  LoriPeetn- ; 
coui  t  V.  Ejector,  7  Ir.  L.  Rep.  196,  Q.  B. 

The  court  will  not  permit  an  Aoinvtobemmd 
unless  there  be  a  fraudulent  or  fonsUe  repa— its 
Roeoley  v.  Ejector,  Bl.  D.  &  0. 146^  El 

Evidence.'] — A.  the  lessor,  his  title  behgidniiiled. 
proved  a  deed  of  1792,  whereby  his  father  «inv«(d 
certain  lands,  of  which  those  in  tbeejectmentfonwd  I 
a  part,  to  a  trustee,  in  trust  for  the  lessor,  and  B. 
his  brother,  for  life  with  cross-renulmilen.  S.ifef  I 
without  issue  in  1824,  and  recript  of  rent  bjUa  Bp  , 
to  that  time  from  the  defendant  wss  prom.  On 
cross-examination  of  oneof  plaintiffs  vitMMi  it  ap- 
peared that  upon  several  occasions  tbe  ddndtui 
shewed  to  tbe  lessor  an  instrumeot  ender  tbidi  he 
alleged  be  held  the  lands,  and  which  tbe  bmrtt 
all  time*  alleged  to  be  a  forgeiyf  it  «l»s|yeMil 
that  tbe  leaaor  had  in  court  Oat  iataMnt.  ar«w 
doaiiment  connected  with  the  deftntel'i  tide  M 
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acting  under  a  coinmisnon  of  bankruptcy  no  proof 
of  the  petitioning  creditor's  debt,  trading  or  bank- 
ruptcy shall  be  required  at  the  trial,  unless  notice 
be  given  that  the  party  intends  to  dispute  some  of 
such  matters."  Held,  that  this  section  is  applicable 
to  ejectments.  CfBrun  v.  Btmaitit  6  Ir.  L.  Rep. 
6,  Q.  B. 

Held,  that  where  there  are  several  lessors,  they 
are  not  bound  to  give  evidence  of  those  distinct 
matters  without  notice,  and  that,  though  but  one  of 
them  l>e  the  assignee  of  the  bankrupt.  J%. 

Held,  that  8U(^  lessor  need  not  appear  upon  the 
record  to  be  assignee,  if*  at  the  time  of  taking  de* 
fence  to  the  fjectment,  the  defendant  knew  of  the 
proceedings  in  bankruptcy.  lb. 

Held,  that  depositions  by  the  defendant,  in  the 
bankruptcy,  were  admissible  evidence  of  that  fact 
/6. 

Held,  that  proof  of  outstanding  tenancies,  vested 
in  defendants  who  suifered  judgment  by  default,  are 
no  defence  to  an  ejectment,  lb. 


i,  which  he  said  was  greatly  obliterated.  A 

0  quit  on  the  1st  of  May,  or  at  the  end  of  six 
from  that  day,  had  been  personally  served 
le  defendant,  and  a  demand  of  possession 
pon  the  find  of  Ma^,  upon  which  the  eject- 
as  brought.    The  judge  who  tried  the  ease 

1  the  jury,  if  ihey  believed  there  was  a  lease 
-instrument  in  writing  evidencing  the  tenant- 
find  for  the  defendant,  but  if  they  should 
lere  was  not,  or  that  it  was  altered  or  oblite- 
II  a  material  part,  to  find  for  the  plaintiff, 
bat  this  direction  waa  erroneous,  there  being 
etice  to  warrant  any  qnestion  being  left  to 
f  as  to  the  BKisteuoe  of  such  instrument,  or 
ts  obliteration  or  alteration  if  it  did  exist. 
.  M'Carthvj  4  Ir.  L.  Rep.  157,  Q.  B. 
)ton,  J.  dimitanteJ] 

I,  the  facta  proved  a  tenantcy  from  year  to 
nd  the  receipt  of  the  notice  to  quit  by  the 
lilt  without  objection,  although  in  the  alter- 
waa  evidence  of  the  determination  of  the 
y  upon  the  1st  of  May,  in  the  absence  of  all 
X  on  the  part  of  the  defendant  upon  either  of 
i(Hnt».  lb 

ithon  in  possession  of  part  of  the  lands  sought 
victed  is  an  incompetent  witness  for  the  de- 
t  who  bad  taken  defence  for  all  the  lands  in 
Jaration  mentioned,  altliough  such  person  had 
srved  with  the  ejectment,  and  had  not  taken 
9,  and  jodgment  bad  been  marked  against  the 
ejector.    Pun»U  v.  DounaUgf  6  Ir.  L.  Rep. 

tsson  of  the  plaintiff  having  proved  a  leai^  the 
M  of  rent  under  it  to  them  by  the  defendanU, 
!ed  a  deed  made  within  twenty  years  of  the 
)gof  the  ejectment,  which  recited,  that  A.  being 
la  fee  in  the  premises  in  question  had  conveyed 
e  by  a  former  deed  to  the  conveying  party 
lessors  of  the  plaiutiiTin  the  deed  produced, 
deed  both  A.  and  U.  covenanted  with  the  les- 
tlie  plaintifffor  quiet  enjoyment.  The  lessors 
plaintiff  having  given  no  further  evidence  of 
riner  deed  of  conveyance  from  A.  to  B.  Held, 
le  defendants,  setting  up  no  title  of  their  own, 
not  rely  on  the  recitals  in  the  deed  produced 
'  lessors  of  the  plaintiif,  to  show  an  outstand- 
Late  in  A.   MaunteU  v.  Curry,  6  Ir.  L.  Rep. 

)<],  Uiat  proof  of  the  determined  lease  and  of 
ijmeut  of  rent  noder  it  to  the  lessors  of  the 
iff  is,  until  displaced,  suffident  evidence  of  title 
reveniiun  tu  sustain  the  ejectment,  lb. 
eland  agent  of  a  landlord,  under  his  directions, 
1  a  notice  to  quit,  on  which  the  ejectment  was 
Ht  The  tenant  at  the  trial  produced  a  lease 
1  by  the  agent,  and  under  which  the  tenant  had 
tired  as  a  freeholder,  and  the  certificate  of  his 
thereunder,  kept  in  the  landlord's  office, 
tiiat  the  tenant  was  bound  to  prove  that  the 
had  8  power  of  attorney  to  execute  leases  from 
indlord,  and  that  such  alleged  adoption  by  the 
t»rd  did  not  dispense  with  the  necessity  of  such 
>  and  that  the  judge  was  right  in  refusing  to 
t  tlie  lease  in  evidence.  Lord  Go*fyrd  v,  RtMt, 
L.  Rep.  217,  Q.  B. 

iel04th  section  of  the  6thW.4,c.I4.(Bankrupt- 
Luacts, « that  to  actions  by  or  against  any  person 


New  TVtat]— Ejectment  on  the  title.  The  iiaue 
comprehendea  two  questions,  viz.,  a  part  and  parcel 
question,  and  of  the  existence  of  a  oe$tui  que  vie^ 
and  the  attention  of  the  judge  was  not  directed  to 
the  7  Wm.  3,  c.  8,  and  the  jury  found  for  the  de- 
fendant, without  stating,  or  having  been  asked  by 
counsel  or  judge  on  which  of  these  grounds  their 
verdict  was  founded.  CooU  v.  O^Fimtn,  3  Ir.  L. 
Rep,  265,  C.  P. 

If  a  defendant  have  judgment  of  noo-suit  against 
him  for  non-appearance  at  the  trial  to  confess  lease, 
entry,  and  ouster,  the  court  will  not  grant  a  new 
trial  upon  any  terms,  unless  it  clearly  appear  that 
the  defendant  has  a  just  legal  defence  to  the  acdon* 
McDonald  v.  Lawimh  4  Ir.  L.  Rep.  303,  C.  P. 

fVrit  of  Restitution.'] — Seven  persons  applied 
for  a  writ  of  restitution,  on  the  ground  that  they 
were  dispossessed  under  an  habere,  and  stated  in 
their  afildavit  that  their  holdings  formed  no  part 
of  the  premises  in  the  ejectment,  and  were  not 
pointed  out  to  the  view  jury,  who  tried  the  ease,  as 
pan  of  the  premises  sought  to  be  recovered ;  and 
it  was  answered,  that  four  of  the  tenants  had  since 
accepted  new  agreements,  and  that  the  other  three 
were  nut  dispossessed.  They  not  occupying  any 
part  of  the  premises.  The  writ  was  refused.  Wynne 
V.  Sw^iy  i  Ir.  L.  Rep  159,  Q.  B. 

A  writ  of  restitution  will  not  be  granted  to  a 
tenant  who  has  lain  by  for  a  period  of  eight  months 
after  the  execution  of  the  habere,  and  permitted 
the  landlord  to  repair,  and  re-let  the  premises, 
though  the  latter  had  obtained  judgment  on  the 
ejectment,  upon  entering  into  a  consent  to  execute 
a  lease  for  three  lives  of  the  premises  in  question 
to  the  tenant.  Marlin  v.  Pierce,  9  Ir.  L.  Rep. 
297,  Ex. 

Securifafor  Coste.'] — See  Costs. 
Meime  Prq/lte,"] — ^  Tbrsfass. 

— 4 — 

EJECTMENT  FOR   NON-PAYMENT  OF 
RENT. 

AmendmentJ]—See  Amendment. 
Service,^ — When  a  party  cannot  be  served  with 
the  sumutoiu  in  ejectment,  tlie  court,  upon  a  pro- 
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per  affidavit,  will  deem  service  good  by  posting, 
&c.,  but  it  will  not  make  an  order  to  substitute 
service  in  fgectment  cases.  £arl  of' Derby  v.  EjeC' 
tor,  1  Ir.  L.  Bep.  291,  Q.  B. 

The  court  will  uot  make  the  order  that  the 
serrice  be  deemed  good,  unless  it  appears  that 
person  to  be  served  could  not  be  served,  in  con- 
sequence of  his  keeping  out  of  the  vay  to  avtnd  it 
ConnoUy  v.  Ejector,  I  Jr.  L.  Rep-  38,  Q.  B. 

Service  on  the  parties  in  possession  of  the  pre- 
mises, the  landlord  of  which  was  out  of  the  juris- 
diction, deemed  good  service,  the  court  directing 
that  the  premises  should  be  posted  with  a  copy  of 
the  ejectment,  notice,  and  order.  Bourne  v.  Mjtsctoi% 
3  Ir.  L.  Kep.  363,  C.  P. 

Service  of  an  ejectment  substituted  on  the  co- 
trostee  of  a  trustee  residing  out  of  the  jurisdiction. 
te»we  of  Gandon  v.  Ejector,  3  Ir.  L.  Kep.  367,C.  P. 

The  court — when  all  the  parlies  to  be  served 
cannot  be  discovered,  and  every  person  interested, 
who  could  be  discovered,  was  served,  and  also  a 
receiver  appointed,  at  the  instance  of  the  mort- 
gagee of  the  lease  sought  to  be  evicted — will 
deem  the  service  an  qectment  for  non-payment 
of  rent  good  service,  the  same  having  been  posted  on 
the  premises,  (in  Dublin,)  but  the  residence  of  the 
parties  in  Dublin  must  be  negatived,  and  the  ex- 
ertion made  to  discover  tliera  particularly  staled. 
Barclay  v.  Ejector,  I  Ir.  L,  Kep.  160.  Q.  B. 

Service — upon  the  brother  of  the  persons  to  be 
served,  he  admitting  tliat  he  was  aware  of  their 
residence,  and  declining  to  give  the  particalars, 
and  he  receiving  the  rent  of  the  premises,  and 
paying  it  to  these  ladies — was  deemed  good.  Lord 
Tttibot  da  Malakide  r.  Ejector,  I  Ir.  L.  Jlep.  114, 
Q.B. 

An  application  to  the  court  that  llie  posting  of 
the  premises,  and  service  of  the  caretaker,  may  be 
deemed  good  service,  negatives  an  intentiou  of  pro- 
needing  under  the  15  &  16  Gea  3,  c.  27,  as  against 
an  absconding  tenant.  SteKort  v.  Siuon,  3  Ir.  L. 
Rep.  135,  C.  P. 

It  is  not  necessary  to  make  any  application  to 
the  court  previous  to  marking  judgment  against 
an  absconding  tenant.  lb. 

The  premises  were  held  under  a  lease  pur  autre 
vie.  The  lessee  was  dead.  Held,  that  the  defend- 
ant in  possession,  who  was  duly  served  with  the 
ejectment,  could  not  object  to  the  non-service  of 
the  heir  at  law,  who  could,  under  the  circum- 
stances, hiive  title  as  special  occupuut  only,  and 
which  title  the  evidence  n^atived.  JiuUedge  v. 
Jenningt,  3  Ir.  L.  Rep.  268. 

It  is  unnecessary  to  serve  the  assignee  of  a  mort- 
gage, under  the  lease,  if  be  be  not  in  possession, 
though  the  mortgage  deed,  and  the  assignment  of 
it,  were  duly  registered.  Jack  v.  Macnaeuira,  10 
Ir.  L.  Rep.  597,  C.  P. 

Service  will  be  deemed  good  when  a  case  of 
agency,  by  relationship  or  management  of  atiairs, 
is  made.  M'Grath  v.  Ejector,  B1.D.&  O.  US,  Ex. 

The  affidavit  of  service  should  be  filed  before 
the  rules  to  plead  are  entered.  Ihe  v.  M'Egan, 
Bl.  D.  &  O.  206,  Q.  U. 

One  defendant  may  set  u}»,  as  a  defence  at  the 
trial,  the  non-service  of  another,  having  a  l^al  or 


beneficial  interest.   Jack  v.  Gmimii,  BLI)  &  n 
158,  Ex.,  N.  P.   [Per  Pigot,  C.  B.] 

Service  of  an  ejectment  for  ooo-paynietit  of  jt^ 
on  the  lessee,  and  under  tenants,  hy  potting  tin 
same  under  tbeir  respective  doors,  which  wen 
closed  for  the  purpose  of  preventing  psrsoul  i^. 
tIc^  was  deemed  good  service^  pntlDe  tb«  |»^ 
mises  with  the  qectment  end  order.  Tbe  iMec 
having  moved  in  the  Rolls  to  stay  pnceedii^  in 
the  gectment  suit.  St.  George  v.  Ejedor,  4  W 
L.  Rep.  133,  C.  P. 

In  an  ejectment  at  common  law  for  Doo-paj-oer.! 
of  rent,  where  a  party  could  not  be  urnd  titb 
the  summons,  the  court  deemed  a  service  by  poit. 
ing  on  the  premises,  and  by  service  of  ikt  nta. 
mons,  and  declaration  on  another  pcnos,  ibo  bti 
the  key  of  the  premises,  and  who  stated  tint  ihe 
was  authorised  to  let  or  treat  for  tboa  good  ht- 
vice  on  that  party.  J}o*  t.  Rector,  7  fr,  L  Reo. 
498,  Ex.  ^ 

Where  mortgagee*  rende  ootof  tbsjarisdidioB, 
the  court  will  not  bold  anrWce  of  an  qedsMM,  lit 
non-payment  of  rrat  good,  apoo  tlMir  sdidat  ■ 
an  equity  cause,  although  it  was  intitoted  to  id 
the  lands,  the  subject  of  the  qeotment,  ud  au 
still  pending.  Leeaet  Macmnmrm  i,  .Biriar,  6  h. 
L.  Rep.  421,  Q.  B. 

In  an  ejectment  for  noo-paynwot  of  rait,Hnia 
on  the  receiver,  over  the  premises,  soo^  to  k 
evicted.  Held  good  service.  Lam  Gmvtf  t. 
Ejector,  6  Xr.  L.  Rep.  423,  Q.  B. 

Lodgment  of  Montff  in  Court.]— Tbe  defetHUst 
tendered  the  lessee  the  rent  reserved  in  the  leue, 
but  the  lessors  of  the  plaintiff  refused  lo  meirt 
less  than  a  penal  rent  reserved  thertin,  tbe  defeocl. 
ants  were  allowed  to  lodge  in  ooort  tlw  rent  to 
tendered.    Young  v.  Bell,  3  Ir.  L.  Rep.  217,  %  B. 

DedaraUon  in  Ejectment.'] — In  to  ^jectmot 
for  non-payment  of  rent,  tbe  second  decluitioB 
must  correspond  with  the  copy  of  the  dechntko 
served  upon  the  tenants,  and  any  Tarisnce  u  fiul 
Therefore,  when  the  copy  of  tbe  declsratioo  vhick 
was  served,  described  the  premisn  as  situted  ii 
the  parish  of  St.  Mary,  and  the  second  dedintiai  , 
described  of  St.  Mary's  Lane,  the  pluofiff  vudoo- 
suited.   Rumtt  v.  Thynne,  S  Jon.  78& 

Leatore  Title."] — G.  T.  demised  s  iwiue  and  pn- 
mises  from  June,  1827,  for  30  yean,  to  G.  R,  ii 
consideration  of  £1200  fine,  and  £500  per  unm 
G.T.  brought  an  ejectment  fornon-psjnKDtofmt 
in  1838.   Tbe  defendant  gave  evidence  of  a  dttd 
made  between  G.  T.,  and  G.  H.,  dated  27tl)  Julj, 
1829,  surrendering  two  drawing  rooias,  pari  of  ttw 
demised  premises,  to  G.  T.  It  wu  excenicd  bj  C 
T.  alone,  and  contained  this  proviso— "Prondo! 
always,  nevertheless,  and  it  is  berrity  decM 
and  agreed,  by  and  between  tbe  nid  psttiti  (o 
these  presents,  to  be  the  true  intent  and  ofaoli^ 
thereof,  and  the  same  are  upon  this  e^M  coo- 
ditioo,  tbat  nothing  herein  contained,  iliiltio  uij 
manner  prejudice,  or  affect  tbe  CDvesuit,rof  pij- 
nient  of  the  said  yearly  rent  of  £500,  or  sof  Kto 
covenant  in  said  lease  contained,  oo  tlie  part  of  (b 
tenant,  bis  executors,  ftc,  or  any  of  ths  daiMS 
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■8,  or  agreetneats  therein  contained,  or  any 
medfea  for  the  recover;  of  the  «aid,  or  the 
I  of  the  said  fsovenants,  coaditioiis,  on 
of  the  said  G.  T. — but  that  the  entire  of 
yearly  Tent  shall  fltill  be,  and  continue 
out  of  thn  same — and  the  said  covenants, 
1  be,  and  continae  in  full  force,  as  to 
esidue  of  said  demised  premises,  and  not 
urrendered — and  the  said  G.  T.  shall  have 
ke  remedies  for  the  recovery  of  said  rent, 
>rdng  said  covenants,  &C.,  as  if  these  pre- 
d  not  been  made  any-thing."  Held>  that  this 
surrender  did  not  operate  to  destroy  the 
re-eotry,  but  that  it  alone,  as  taken  in  con- 
with  the  original  lease,  constituted  an 
minute,  or  contract,  within  the  S5  Geo.  2, 
r%o»^Mm  V.  Somet  1  Ir.  L.  Rep.  179,  Q.  B. 
eing  possessed  certain  premises,  under  a 
r  thirty-one  years,  stiU  unexpired,  the  re- 
in fee  of  which  belonged  to  B.  agreed 
agreement  to  permit  and  suffer  B  to  take 
on  of,  and  occupy  for  the  purpose  of  plant- 
mall  portion  of  the  demised  premises,  upon 
ns  of  the  yearly  rent  reserved  by  the  lease 
educed  to  a  certain  sum  agreed  upon.  The 
1  rent  was  paid  for  some  time  by  A.  Held, 
is  oral  agreement  amounted  to  a  re-demise. 
V.  Leonard,  5  Ir.  L.  Rep.  287.  [Burton,  J., 

1,  that  by  the  operation  of  this  re-demise, 
iditton  of  re-entry,  st  common  lav,  was  sus- 
1,  and  that  no  ejectment  could  be  brought  at 
» law  for  breach  of  this  condition.  lb. 
d,  that  a  right  of  re-entry,  at  common  law, 
icessary  to  entitle  a  landlord  to  mainuln  an 
eat,  under  the  ejectment  statutes.  Jb.  [Pen- 
er,  C  J.,  disaentienle.^ 

ease  containing  the  usual  clause,  empowering 
laor  to  re-enter  and  distrain,  in  the  event  of 
at  remaioir^  unpaid  for  the  space  of  tamttf- 
ays,  after  either  of  the  gale  days  specified 
»,  and  providing,  that  in  case  there  should 
e  suiBcient  distress  to  satisfy  the  rent  and 
«,  it  should  be  lawful  for  the  lessor  to  re- 
and  re-possess  as  of  his  former  estate ;  and 
t  proved  that  the  rent  was  due  for  two  years, 
ne  half  at  the  laat  gale  day.  Held,  that  the 
of  the  plaintiff  was  entitled  to  recover  on  a 
e  laid  after  the  last  gale  day,  and  before  the 
ttion  of  the  twenty-one  days.  Kingtton  v. 
.  5  Ir.  L.  Repi.  818.  C.  P.   [Bali  and  Tor- 

nble,  it  waa  not  necessary  to  prove  that  thnre 
1  toffident  diatreas  on  the  premises  to  satisfy 
tti  and  arrehr.  lb. 

mises  were  laid  in  tb«  names  of  three  of  five 
iTceoers,  and  in  the  names  of  the  husbands  of 
>f  tbero ;  the  lease  proved  at  the  trial  waa  one 
the  fatiNer  (he  co-parceners  to  the  person 
r  whom  the  defondaut  derived,  but  no  deduo- 
title  from  the  fhther  to  the  lessors  of  the 
was  proved.  Payment  of  rem  for  three 
t)  prior  tA  the' ejectment,  was  proved  to  the 
'  co<parcenerB  uone.  Held,  that  such  pay- 
I  vu  loffitrienj  evidence  of  titl%  as  against 
'  penons,  to  maintain  an  fyectment  for  non- 


payment of  rent  ffyndman  r,  BaU«y,  6  Ir.  L.  Rep. 
143,  Q.  B. 

A  lessee  who  has  demised  for  the  same  lives  and 
years  for  which  he  holds  the  lands,  cannot  maintain 
an  ^ectment  for  non-paymeot  of  rent  undw  the 
IrisH  Ejectment  Statutes.  PorUr  v.  ^r«iieft,  9  Ir. 
L.  Rep.  514,  Ex. 

To  constitute  the  relation  of  landlord  and  tenant, 
within  the  meaning  of  the  ejectment  statutes,  there 
{  must  be  a  reversion ;  and  when  there  is  no  reversion 
'  an  ejectment  for  non-payment  of  rent  cannot  be 
'  maintained,  lb. 

At  the  time  of  bringing  the  ejectment,  the  title 
of  the  lessor  of  the  plaintiff,  to  s  portion  of  the 

ftremises  sought  to  be  evicted,  was  for  the  same 
Ives  as  were  contidned  in  the  defendant'i  lean. 
Held,  that  as  to  so  much  of  the  rent  as  isaned  ont 
of  that  portion  of  the  premises,  the  plaintiff  ceased 
to  have  a  reversion,  and  that  a  verdict  which 
passed  for  the  entire  of  the  premises,  and  for  the 
whole  ofthe  rent,  could  not  be  maintained.  Pmcock 
Y.aOrady,  1  Ir.  Jur.  363,  Q.  B. 

1  2  Wm.  4,  c.  31,  <.  12.1— In  proeaeduig 
under  the  1  &  2  Wm.  4,  c.  31,  s.  IS,  it  is  not 
essential  to  the  r^ularity  of  the  prooeedinga,  that 
the  right  of  re-entry  accruing  in  the  term  should 
be  the  first  and  only  right  of  re-entry  that  has 
accrued,  but  the  Act  is  applicable  to  such  cases, 
thoi^h  one  or  more  previous  rights  of  re-entry 
may  have  acmied  before  the  term  in  which  the 
ejectment  is  brought.  Jonts  v.  Ejector,  9  Ir.  L. 
Rep.  574,  £x. 

Where  the  gale  days  were  the  1st  of  November, 
and  the  1st  of  May,  the  lease  contained  a  clause 
of  re-entry,  if  the  rent  should  be  twenty-one  days 
in  arrear ;  more  Uian  one  year'a  rent  was  due  in 
November,  1844,  a  forther  half  year  beoane  doa 
on  the  1st  of  May,  1845.  Held,  that  a  right  of 
re-entry  accrued  under  the  terms  of  the  statute,  on 
22d  of  May,  1645,  though  a  rigiit  also  existed  iu 
November,  1844.  lb. 

Held,  that  the  express  ocmtract  of  the  tenant, 
giving  the  landlord  a  right  to  re-enter,  if  the  rent 
were  in  arrear  for  twenty-oue  days,  gave  him  a 
right  of  re-entry  un  xYw  22d  of  May,  independently 
ofthe  rule  laid  <Juwn  m  Keely  v.  Akeam,  Batty, 
18  note.  lb. 

Held,  that  this  sUtute  applies  to  qectmoiU  for 
non-payment  of  rent.  Jb.  [Riobardi^  dmU' 
(onto.] 

Held,  that  the  objection  on  these  grounds  were 
properly  made  b^bre  the  defendwt  appsarsd. 
Jb. 

Partieuiar*  of  Demand,  9  ^  10  Vic.  c.  3.]— A 
summons  in  ejectment  contained  the  following 

notice  "  The  lessors  of  the  plaintiff  daim  £84 

lUs.  S^d.,  being  for  over  one  year's  rent,  up  to  the 
first  day  of  November,  1846.  The  times  at  which 
same  aocniad  doe  bdng  as  follows,  that  is  to  say 
ap  to  November,  1646^  £61  5s.  4}d,  balanos  of 
old  arrMr  £S8  5s.  4^  Held,  that  this  was  a 
suffiment  notification  whbln  the  tenn  of  the  9  At 
10  Vic.  c.  3,  (rf  the  particulars  of  the  landlords 
demand,   ftwwa  v.  C/eory,  10  ir.  L.  Hep.  449.  Ex. 
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D^nee,'] — A  dcfendanl  majr  be  required  to  con- 
fine his  defence  to  the  lands  in  faii  tctual  posm- 
sivD.  Hor^uU  V.  y«itiiii^  4  Ir.  L.  Rep.  216,  C.  P. 

An  insolvent  in  posMwion  being  served  with 
an  ejectuient,  and  having  taken  defence  thereto, 
the  court  directed  the  defence  to  be  altered,  hy  the 
insertion  of  the  name  of  the  assignee  for  that  of 
the  insolvent,  or  that  the  latter  should  give  security 
for  costs.  Hojf  V.  Dillony  5  Ir.  I»  Rep.  243.  C.  P. 
.  A  defendant  will  not  be  allowed  to  take  defence 
for  ft  part  only  of  the  premises,  although  he  claims 
to  bold  from  the  lessor  of  the  plaiiitifT,  under  a 
lease  of  the  said  part,  exeeuted  previously  to  the 
lease,  sought  to  be  evicted,  and  there  is  but  one 
half  year's  rent  due  thereunder;  but  the  court  will 
give  him  permission  to  take  defence  for  the  whole 
of  the  premises  in  ttie  ^ectmeiit,  and  have  a  verdict 
entered  fat  htm,  on  proving  at  the  trial,  either  that 
a  year's  rent  was  not  due  under  the  lease  sought  to 
be  evicted,  or  that  he  is  in  possession  under  the 
alledged  prior  lease.  Barnngton  v.  Wolftt  5  Ir. 
L.  Rep.  428,  C.  P. 

A  defendant  eanuut  be  compelled  to  confine  liis 
defence  to  the  part  of  the  land  actually  in  bis  pos- 
session. Pomr  V.  Connellan^  9  Ir.  h.  Rep.  266,  Ex. 

In  the  Common  Pleas  defence  may  be  taken  at 
any  time  fMreviously  to  judgment  having  been 
■larked  against  the  casual  ejector.  Stalu  v.  Gold' 
iflg,  9  Ir.  L.  Rep.  446,  C.  P. 

A  lessee  took  geueral  defence,  and  gave  a  con- 
sent for  judgment,  with  stay  of  executioa,  upon 
that  consent  judgment  having  been  marked  against 
him,  and  the  time  for  which  execution  had  been 
stayed  having  expired*  one  of  his  under  tenants 
tout  defence,  judgment  not  having  been  marked 
agunst  the  casual  Rector.  The  court  refused  to 
issue  an  AaW«  as  against  the  lessee,  though  col- 
lusion was  charged  against  him  and  the  under 
tenant.  lb. 

A  motion  after  judgment,  for  lil>erty  to  take 
def<»ice,  will  be  reused  without  an  affidavit  of 
merits,  though  the  judgment  be  by  default,  and  the 
rule  to  plead  served  but  no  affidavit  of  service  filed. 
Doe  V.  M'Egan,  Bl.  D.  &  O.  206,  Ex. 

A  defence  describing  the  lands  and  premises  for 
which  the  defence  is  taken  is  regular,  and  the  judg- 
ment marked,  as  for  want  of  a  plea,  will  be  set 
aside.    WUlitnnt  v.  Ejector,  Bl.  D.  &  0. 277,  Q.  B. 

The  court  will  give  a  defendant  liberty  to  coufine 
his  defence  to  the  premises  in  his  possession,  for 
the  pur|H>se  of  nusing  the  quesUon,  whether  they 
are  a  portion  of  those  for  which  the  qectment  has 
been  brought.  Doe  v.  Ejector,  B1.D.&  0.292,  Ex. 

A  defence  taken  by  a  bankrupt,  against  whose 
assignee  judgment  has  been  marked,  was  set  aside, 
and  the  name  of  a  solvent  under  tenant,  against 
whom  judgment,  had  been  also  marked,  was  allowed 
to  be  substituted.  Hickman  v.  Behany  1  Ir.  Jur.  6(K 
Q.B. 


I  Oeo.  4,  c.  87.]— The  tenant  hdd  ander  a  It 
for  one  life,  and  forty-one  years,  to  commence  from 
the  death  of  the  cethti  que  vie,  and,  by  a  subse- 
quent deed,  the  parties  agreed  that  the  eesftn  que 
vie  died  upon  a  certain  day,  an  ejectment  having 
been  brought  againrtt  the  tenant,  under  the  I  Geo. 
4,  u.  87,  and  a  cunditiunal  order  obtained,  requiring 


the  tenant  to  enter  faito  the  tetos,  by  that  set  m. 
scribed  bflfore  being  adnutted  to  take  ^dtou,  k 
was  insisted  h  eaue^  that  the  latn  bang  ntetf. 
tain,  that  the  order  was  inrtgtdar,  u  not  lutiw 
that  the  deeds,  vaa/dar  wfaidi  tte  teasaii  Md, 
produced  in  court  wb«i  it  was  ohtafeed,  ud  ^ 
court  refused  to  make  the  order  abselnta  Onm 
V.  EjectoTt  2  Ir.  L.  Rep.  291,  Q.  B. 

S5  Oeo.  2,  e.  IS,  «.  2.]— Ejectment  Tbedon. 
ment  relied  upon,  as  being  an  artide,  mimit^  or 
contract  In  writing  within  the  25  Geo.  S,  c.  13^  i 
Of  purported  to  be  a  deed  of  stlorniDent,  vkenh 
the  defendant,  among  several  others,  sekoovk^ 
the  ancestor  of  the  lessor  as  his  Isndlori,  mi 
covenanted  with  him,  his  h«rs,  execnton,  tdnnii. 
trntors,  and  assigns,  to  pay  a  certain  rent  for  tlw 
premises,  but  referred  to  certain  lesMt  or  agrt^ 
ments,  whereby  they  heM  the  sud  lasdi,  u  tba 
existing.  Held,  that,  in  this  form  of  action,  it  m 
necessary  to  prove  the  doeumrat  endcr  wVvk  Oe 
defendant  held,  end  that  it  could  not  in  the  ymm 
case  be  said  that  he  held  under  tbe  intnuHit 
which  had  been  relied  oo.  fFomsr  r.  Jfsrtm,  ) 
Ir.  L.  Rep.  79,  Q.  B. 

Quiere,  does  an  qeetment  for  woa-fiijmait  of 
rent  lie  in  tbe  case  of  a  tenantif  ma  yw  lo 
year.  Jb. 

Emdence.2—  In  an  ejectmoit  for  Doa-psyaM  tf 
rent  an  office  copy  of  the  qectmeot  sod  tXAgiitS 
service^  duly  attested  by  the  filaeer,  issdEdealcri. 
deuce  of  these  dooumentt  on  thetrislofibeqiei. 
ment  in  the  ABriieCoaitwitlioutproora(AdrbiN 
ing  been  examined.  AigrfsT.  JEwnM,SIi;LRn. 
273,  Q.  B. 

Jyt/gmeuiJ] — A  third  party  who  did  sot  dna 
under  a  lease  sought  to  be  evicted,  bntvinduDKil 
a  small  portion  tit  the  lands  hidnded  in  tbt  hn^ 
and  in  Ids  possesion  onder  a  prior  lesK  aide  lij 
the  same  lessor  took  defencft  Held  dial  tbaphii. 
tiffmight  mark  judgment  notwithstsodlog  nek  de- 
fence, he  undertaking  not  to  disturb  the  ptTtjteih 
possession  of  that  portton.  O'^rin  v.  Keagh,  6  b. 
L.  Rep.  185,  Ex. 

Aoisrs.] — Tlie  court  r^bsed  to  ttntv  ■  vritcf 
habertj  the  writ  having  been  executed,  sod  inev 
possession  given.   Mahm  v.  ^eekr,  S  k  L 
345,  Ex. 

If  poBsesrion  of  the  premises  be  fordbljrie-l^ 
after  execution  of  an  habere  the  writ  will  be  noewfi 
Lee  V.  Ejector,  5  Ir.  L.  Rep.  173,  Es. 

A  renewal  of  an  habere  was  granted  wiiere  tit 
defmdants  having  taken  frntuUeposscwODaftvAe 
habere  had  been  executed,  and  bflfore  tbentas U 
beenflled.  (?n^y(i«s v. Jgwefor,  6 Ir. L Rtp.tili 
Q.B. 

Upon  the  renewal  of  an  kabere,  tbe  teouubr. 
ing  given  the  acknowledgment  xeqairsd  l^lktSft 
10  Vic.  c.  Ill,  s,  8,  the  lessor  will  bs pot ndtr 
terms  not  to  execute  it  until  the  tcosats  mi;  bt  ibh 
to  reap  tbe  crop  sown  since  tbe  formsrMin.  Vl 
UngtoH  V.  i^'setor,  Bl.  D.  ft  0. 193,  Q.&  [per 
Perrin,  J.  in  chamber  ] 

S.  P.  Irvine  y.  Ejeeitr,  Bl.  ft  ft  0. 87i^ «  & 
[per  Perrin,  J.] 
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Tbe  Court  of  Exchequer  vUl  not  allow  a  tenant 
who  hm  signed  the  aekuowledgnwut  under  the  9  & 
10  Vic.  c.  U 1*  s.  8i  to  remain  in  possession  till  he 
has  reaped  the  crop  sown  by  him  since  the  former 
fuibtre,   Jordan  v.  ^'setor,  I  Ir.  Jur.  fi40,  Ex. 

Judgment  agHlnst  the  casual  ejector.  The  aflt- 
davit  filed  pursuant  to  the  4  Geo.  1,  c  5,  for  the 
purpose  of  ascertaining  the  rent,  stated  that  there 
va»  due  to  the  lessor  of  the  plaintiff  the  sum  of  £31 
Si.  6d^  being  the  balance  of  the  six  years*  rent. 
Held,  that  tbe  affidavit  vas  defective  in  omitting  to 
state  that  nuire  than  one  year's  rent  was  due,  and 
the  court  BcMwrdingly  set  aside  tbe  habere,  and  let 
the  defendant  in  to  take  defence  upon  terms,  not- 
withstanding a  subsequent  affidavit  stating  that  the 
sum  of  jC41  2s.  6d.  was  more  than  five  years  rent  of 
itie  premises.  Voyle  v.  £jector,  7  Ir.  L.  Rep.  389, 
Ex. 

Writ  of  Restitution^ — Severalunder-tenantswere 
dispossessed  under  the  habere  upon  tlie  10th  of  Ja- 
nuary, 1838,  but  allowed  to  return  into  possession 
and  remain  undisturbed  until  the  llth  of  January, 
1 840,  when  they  were  again  dispossessed  by  an  ha- 
bara  npon  a  judgment  in  acire  ^pwiat  in  this  cause, 
and  of  the  probeedings  in  whf^  the  tenants  swore 
they  knew  nothing.  Held,  tbata  writ  of  restitution 
should  issue  to  restore  these  parties  to  their  possea- 
Bum.    AM^  V.  Ejector,  S  Ir.  L.  Rep.  364,  Q.  B. 

The  court  will  not  grant  a  writ  of  restitution  on 
tbe  application  of  tbe  sherifTs  who  had  executed  the 
htLbere  outside  the  limits  of  their  bailiwick,  the  dis- 
poasessed  tenant  making  no  affidavit.  Arci^ithop 
ofJ)»blin  V.  Ejector,  3  Ir.  L.  Rep.  12,  Q.  B. 

Ejectment  by  one  tenant  in  common  against  ano- 
ther for  the  entire  of  tlie  premises,  to  which  tbe 
defenduit  took  tbe  usual  defence.   Held,  that  proof 

actual  ouster  was  not  necessary.  Du^won  v. 
DmttgeoH,  10  Ir.  L.  Rep.  534,  Q.  B. 

Leetor'e  name  being  wed  loithout  authority.']— 
When  the  name  of  a  party  was  used  as  a  lessor  of 
the  plaintiff  in  an  cgectmeut  on  the  title  without  liis 
wnction  or  privity,  and  also  without  his  being  aware 
of  the  circumstances  until  after  a  final  judgment  in 
tbe  Hcmse  of  Lords  for  the  defendant,  and  applica- 
tion to  him  for  payment  of  costs,  the  court  ordered 
the  attorney  who  made  use  of  his  name  to  pay  tbe 
coata  in  die  first  instance,  but  refused  to  strike  the 
name  of  the  party  out  of  tlte  ejectment  and  proceed- 
ings in  the  cause.    Lord  Trtmbleton  v.  Kernmie^  5 
Ir.  L.  Kep.  433,  C.  P. 

Judgment  In  the  Queen's  Bench  in  ejectment  for 
non-payment  of  rent.  A  cross  qeciment  was  brought 
io  the  Exchequer  in  tbe  name  m  a  trustee  not  served 
in  the  (jjectment  in  the  former  court ;  a  moUoc  to 
set  aaide  the  proceedings  in  tlie  Exchequer,  on  tbe 
ground  that  the  trustee  bad  given  no  authority,  was 
refused.   i>iicA0<J  v.  itfoa^,  BUD.  &  O.  281,  Ex. 

Changing  vsnutr.]— SStt  Pbacticb.  (Vekuk.) 

— ♦ — 

ELECTION  LAW. 
Begiatry  of  Voter*.]— The  mere  production  of 
his  former  certificate,  without  any  examination 
upon  oath,  is  pri»*d  Jade  evidence  of  tbe  claimant's 
right  to  register  anew,  under  tlie  27lh  section  of 


tlie  S  &  8  Wm.  4,  c.  88.  Any  person  qualified, 
under  the  16th  section,  to  oppose  a  daim  ai  ori- 
ginal registry,  may  oppose  a  claim  ai  renewal,  and 
insist  that  tlw  person  producing  the  certificate 
whether  he  be  the  claimant  himself,  or  bis  agent, 
shall  submit  to  examination.  In  such  cases  of  re- 
gistry anew,  no  affidavit  need  be  made  by  the 
claimant.  In  re  Setonmndinre 
L.  Rep.  119.   [per  Wonlfe,  C.  B.] 

When  a  claimant  has  been  rgected  W  the  bar- 
rister for  any  other  cause  than  insnfnden<^  of 
value,  tbe  duty  of  the  appellate  court  is  not  to 
hear  the  case,  de  novo,  but  merely  to  examine,  and 
decide  upon  the  validity  of  the  cause  aarigned.  Jb. 

A  claimant  seeking  to  r^^ster  anew,  under  the 
27th  section  of  the  2  &  3  Wm.  4,  c.  8S,  may  cause 
his  certificate  to  be  produced  by  an  agent,  without 
Us  necesmrily  appearing  in  person.  The  produc- 
tion of  tbe  cerUfleate,  by  tbe  third  persfm,  is  of 
itself  evidence  of  agency.  /&. 

A  party  daiming  to  rcj^ter  anew,  under  tbe 
27th  aectiou  of  the  S  ft  3  Wm.  4,  c.  88,  should 
give  in  evidence  the  original  certificate.  In  re  St^ 
Jirty,  1  Ir.  L.  Rep.  279.   [per  Wouife,  C.  B.] 

On  application  to  roister  anew,  under  the  &7th 
section  of  the  2  &  3  Wm.  4,  c  68,  Held,  that  a 
certificate  of  former  registry  was  valid,  though  it 
omitted  to  state  the  voter's  addition,  or  tbe  county 
in  which  be  resided.  In  re  ReUfyt  S  Ir.  L>  Rep. 
245.  [per  Woulfe,  C.  B.] 

Se»eitm$f  Place  ef  Holding.'] — Tbe  power  of 
adjournment,  conferred  upon  the  Lord  Lieutenant, 
by  tbe  33d  section  of  tbe  2  &  3  Wm.  4,  c.  68,  ap- 
plies to  fdl  future  R^istry  Sessions,  as  well  as  to 
the  first  Special  Sessions,  held  under  the  act.  In 
re  M*Km,  3  Ir.  L.  Rep.  349.  [per  Woulfe,  C.  B.] 

Notice  of  Reffiatry."] — The  notice  of  registry 
most  state  distinctly  the  situation  of  tbe  premises. 
A  description,  as  of  upper  or  lower  C.  street,  is 
insufiicient.  In  re  Savage,  1  Ir.  L.  Rep.  281. 
[Woulfe,  C.  B.] 

The  notice  stated  the  residence  of  the  applicant 
to  be  in  North  Cumberland  Street.  There  were 
two  North  Cumberland  Sheets,  Upper  and  Lower. 
Hdd,  to  be  insuffidenL  In  re  Finla^  1  In  L. 
Rep.  137.   [per  Woulfe,  C  a] 

The  notice  of  r^istry  stated  tbe  daimant*8 
residence  to  be  in  Bishop  Street,  without  stating 
wliether  it  was  in  the  county,  or  the  city  of  D.,  the 
claimant  actually  residing  in  tbe  county.  Held, 
that  the  notice  was  defective.  In  re  Sinnott,  I  Ir. 
L.  Rep.  188.   [per  Woulfe^  C.  B.] 

Ocet^mcy."] — An  administrator,  and  one  of  the 
next  of  kin,  lived  in  tbe  house  of  the  intestate. 
The  administrator  was  allowed  to  renter  as  a 
householder,  it  not  clearly  appearing  that  the  oc- 
cupation fif  the  next  of  kin  was,  in  respect  of  his 
distributive  share,  so  as  to  make  it  a  joint  occu- 
pancy. InreDafy,  1  Ir.  L.  Rep.S88.  [per  WonU^ 

aB.] 

A  salaried  clerk,  occupying  a  house  in  such 
capacity,  is  not  mtitled  to  register  thereout  as  a 
fieefaolder.  In  re  Gorman,  I  Ir.  L.  Rep.  S8S. 
[per  Woulfe.  C.  B  J 
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F^rwemen,'] — The  appliom  claimed  to  rerister 
M  a  foter  as  being  free  by  birth,  and  produced  cer- 
tificate of  adKHnioa  afl  a  freeman  b^  birth,  at 
MicbaelDias  Awembly,  1838.  The  claimant  being 
sworn,  was  examined  as  to  bis  having  taken  tlie  usual 
oaths  before  the  Lord  Mavor  and  Sheriff^  and  of 
his  having  obtuned  the  Town  Clerk's  certificate 
produced;  but  refused  to  answer  any  queations, 
upon  cross*  examination,  touchti^  the  validity  of 
his  admission  to  the  corporation,  for  wbich  reason 
he  was  rejected  Held,  by  the  twelve  Judges,  thaC 
be  was  rightly  rejected.  Jn  re  JHmty,  I  Ir.  I>. 
Rep.  139. 

Tbe  validity  of  the  admisdon  of  a  freeman 
claiming  to  register,  under  the  S  &  8  Wm.  4,  c.88, 
may  be  questioned  at  tbe  reglstrf.  Ih. 

when  a  freemao,  having  served  notiee  of  re- 
gistry, dunged  bis  residence,  be  need  not  serve  a 
new  noUee.  Im  r»  HaUy  1  Ir.  L.  Rep.  344. 
[per  Woulfe,  C.  B.] 

The  time  of  tbe  service  of  an  apprentioe  com- 
mences from  the  date  of  his  indenture,  and  his 
admisNOQ  by  the  Lord  Mayor  is  not  oonclnsive  evi- 
dence of  bis  right  to  such  admission.  In  r»  J^arreUt 
H1.D.&0.  16.    [per  Brady,  C  B.] 

Valw — Beneficial  Intereet.'] — A  beneficial  in- 
terest of  £10  per  annum,  remaining  after  a  due 
apportionment  of  the  rent,  upon  that  part  of  the 
premises  out  of  which  the  leaseholder  seeks  to  re^ 
giRter  his  vote.  Held,  to  be  a  sufiicient  qualifica- 
tion, under  the  2  &  3  Wm.  4,  c.  88,  although  soch 
interest  loe  not  over  and  above  the  entire  rent  to 
wbio^  the  premises  are  legally  liable.  In  re  M*Ke9t 
S  Ir.  L.  Rep.  24%    [per  Woulfe,  C.  B.] 

The  M  solvent  tenant  test,"  is  not  the  only  test 
to  be  applied  in  estimating  the  value  of  the  pro- 
perty required  to  confer  the  elei^ve  franchise, 
under  tbe  2  ft  8  Wm.  4,  c.  88.  In  re  Larkint  4 
Ir.  L.  Rep.  46,  Ex.   [per  Brady,  C.  B.] 

A  tenant  holding  under  a  lease,  with  the  follow- 
ing proviso,  **  provided  the  landlord's  interest  shall 
so  long  last,"  cannot  register  for  want  of  interest. 
In  re  KimeUa,  Bl.  D.ft  O.  15.  [per  Brady,  C.  B.] 


s^  freehold  or  leasehold  laaitttated.  lunUH^ 

4  Ir.  L.  Rep.  46.   [per  Brady,  C.  B.] 

Form  of  Order  of  Rp'eelion.'}~.T^  ^ 
rejection  of  a  claim  to  register,  when  ast  gnnj(4 
on  insufiiciency  of  value,  should  stats  dtc  num 
which  influenced  the  court  below  io  mski^  ii,  igj 
so  modi  only  of  the  facta  of  the  case  ssbnr  iptq 
those  reasons.  In  r*  Savage,  I  Ir.  L  Ba.  m 
[per  Woulfe,  C.  B.]  ^  ' 

— 4 — 

ELEGIT— ExBcnmn. 
♦ 

ELIZORS. 

Where  there  was  no  coroner  for  tbe  lot  tint 
years  in  tbe  county  of  which  tfae  defltadut  «a 
sbwiff,  the  court  directed  eliiors  to  ba  imiiif^ 
the       «f  sot.  beii^  against  the  sberiE 
 ,  10  Ir.  L.  Rep.  447,  Ex. 

♦ 

ENTRY«^  EjacnniT. 

For  Condon  BroXrm.]— See  OrrT.Sbmm, 

5  Ir.  I»  Rep.  2,  Ex.  Ch. ;  and  Delop  v.  Lmnl 
5  Ir.  L.  Rep.  287,  Q.  B. 

ERROR— <Sstf  FjiAcncs  at  Law.  Cmiuiil 
Law. 


ESCHEAT— 5^  Cnowv. 
— ^ — 

EVIDENCE— iSm  AsauMFaiT.  Diir.  Con- 
haut,  fte. 

[7%a  endenee  appUeetUa  to  Ae  d^mt  mttm, 
wut  be  jimnd  wiif«r  lA«  respective  Mfaf.] 

<?«a«ra%.]— An  objection  was  nude  to  tlie 
evidence  of  a  wttne»i,  that  he  hsd  givea  pin^ 
testimony,  na  to  a  written  docuuieot,  there  beif 
proof  of  service,  on  the  defendaot'i,  of  i  ntiiee 

  _     to  produce  it.    Held,  that  tbe  defect  vsi  omdlij 

In  determining'  the  dear"  yeariy"  valoe'of  pre^  '  the  subsequent  production  of  theiastraMDtbf  tk 
mises,  under  the  2  ft  3  Wm.  4,  c.  88,  s.  7,  the  pro-  |  defendant,  as  part  of  his  evidence  on  a  dM 
per  criterion  of  value  is  the  amount  for  which  the  }!}  ^9  *•        '  ^ 

premises  would  let ;  the  tenant  paying  the  ordi- 
nary burdens  incident  to  occupation.  In  re  Whit- 
taker,  Bl.  D.  ft  0. 123.   [Per  Blackbnme,  C.  J.] 


Rep.  174.  C.  P. 

Qusre,  can  purol  evidenceof  a  payment,  bjiiK» 
'■  of  a  bill  of  exchsnge,  be  given,  witboat  prodocaf 


Held,  that  the  10th  secuon  of  the  8  ft  8  Wm.  4, 

c.  68,  did  not  apply  to  dties.  lb* 

Jurore — Form  of  -  Oath,'] — The  form  of  oath 
prescribed  by  the  10  Geo.  4,  c.  8,  is  not  the  pro- 
per form  to  be  administered  to  jurors  enpandled 
on  registry  appeals  to  try  questions  of  value 
under  the  2  ft  8  Wm.  4,  c.  88.  Tfae  jurora  empa- 
nelled, on  such  appeals,  are  to  Iw  sworn  to  try 
whether  the  freehold,  or  leasehold,  in  right  of 
wUch  thi  felumant  a£  tbe  dective  franchise  seeks 
to  ragitter  liis  vote,  under  the  S  ft  3  Wm.  4,  &  68, 
ia,  or  is  not,  of  the  dear  yearly  value,  at  which  tbe 
clahnant  seeks  to  register,  over  and  above  all  not 
and  charges,  payable  ont  of  the  same,  except  only 
public,  or.  patliameatary  taxes,  county,  parish,  or 
church  cesses  or  rates,  or  cesses  on  any  town,  land, 
or  division  of  any  parish  or  barony,  wberdu  the 


the  bill,  or  proving  the  loss  of  it,  or  notiee  os  ik 
opposite  party  to  produce  it.  lb. 

Semble,  that  where  a  rule  is  msdefor  tbeeido- 
sion  of  witnesses  during  the  tritl,  sod  i  viioes 
remains,  the  party  objecting  to  tbe  tativxj 
should  make  the  objection  when  tbe  witsoi  oeae 
upon  the  table ;  ther  examinatiwi  tbe  o^edioi  ii 
too  late.  FarreU  v.  Magviret  3  Ir.  L  Rep.  187. 
-  Semble,  that  in  such  case,  tbe  coodset  of  tk 
witness  ia  matter  for  obaervation  apcn  bii  Mi* 
mony,  and  not  for  its  exclurioo.  Ih. 

Where  the  declaration  is  entitled  geaenlljflrAe 
term,  it  is  open  to  the  party  to  ^  il  tbe  Iral 
parol  evidence,  of  the  actual  tine  irf  tbe  comwe* 
ment  of  the  adlL    Taylor  v.  White,  5  Ir.  L 
4a   [per  Brady,  C.  B.] 

If  a  pleading  contain  an  avwment  of  mne  ict, 
the  aveniient  ttf  which  was  unneeeeitrT,  io  tfda 
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t  sustain  the  action,  the  proof  of  tudi  avmneot  ii 
ot  necessary.  Davis  v.  O'Hara,  5  It.  L.  Rep. 
a7.  Q.  B. 

The  mutilation  of  a  deed  is  uo  reason  against 
M  sdmieribility  in  evidence,  if  it  come  oak  of  the 
foper  custody,  and  there  ia  enough  to  shew  that 
;  iiad  been  a  deed,  that  it  had  been  esecotedt 
ad  that  it  had  conveyed  an  estate }  so  that  the 
ipper  part  of  the  first  ikin  of  an  indenture,  bearing 
late  in  1679,  which  had  originally  constated  of  two 
ir  more  riiins,  and  vhh^  appeared  to  have  been 
erered  with  a  sharp  inMnunenti  and  on  the  bacit 
)f  which  were  the  names  of  the  witnesses  attesting 
he  execution,  though  not  of  the  executing  parties, 
itid  coming  from  the  proper  custody,  and  which 
i|)peared  to  convey  estates,  in  puraoanoe  of  certain 
irticles  of  1668*  which  bad  been  previouriy  given 
II  erideooe^  was  held  to  have  beMi  properly  ad- 
niUed.  TrimUtUm  v.  ^nmnw,  5  Ir.  L.  Ilep.  380, 
)om.  Proc. 

In  an  ejectment  by  J.  T.,  Lord  T.  clniming  as 
eusiit  in  tail,  under  a  settlement  of  1686,  against 
H.  K.,  who  claimed  as  assignee  of  T.  K.,  the  ori- 
im\  lessee  of  N.  Lwd  T.,  the  father  of  the  lessor 
if  tiie  plaintiS^  A  conveyance  of  the  lands  in 
]Destion,  by  the  said  N.  Lord  T.,  to  a  third  party 
j.  R.  in  fee,  subject  to  the  said  leases,  which,  with 
]t)ier  leases,  made  by  the  same  party,  and  his 
inmediate  ueeestor,  were  contained  in  a  schedule 
iBoexed  to  the  deed,  waa  held  to  have  been  pro- 
iwrly  adoiiued  in  evidence.  TWeuEntois  v.  Kmnmu, 
i  Ir.  U  Rep.  380,  Dom.  Proe. 

An  abstract  of  the  title  of  N.  Lord  T.  to.  the 
iaiidi  in  queation,  found  among  the  family  papers 
n  the  possessioD  of  the  said  T.  K.,  the  land  and 
aw  agent  of  the  said  N.  Lord  after  his  death 
a  1823,  and  which  abstract  cuotained  notes  in  the 
land  writing  of  the  said  T.  IC^  the  father  of  H.  K., 
m  held  not  to  have  been  admissible  in  evidence 
igtiDst  the  said  H.  K.,  who  claimed  under  an 
i!>!iigijment  executed  in  1804,  there  beiug  no  evi- 
lence  at  the  time  at  which  the  entries  were  made. 
!h. 

Mattera  j'udicia/ly  Noticed.'] — The  court  will 
ake  judicial  notice  that  a  particular  day  of  the 
nontli  falls  upon  Sunday.    /Varwn  v.  <S«iw,  7  [r. 

Kep.  1,  Q.  B. 

Admutiont  on  the  i2«cor(2.]— Since  the  rule  re- 
[oiriiig  the  bill  of  particulars  to  besen-ed  with  the 
eclaration,  it  is  evidence  to  shew  the  items  of  the 
JaiiittfTs  demand.  Flood  v.  Lauum,  B1,  D.  &  O. 
9,N.P.   [Brady,  C.B.] 

Admutiont  and  Det^oraUont.'] — Though  decla- 
Btions  made  by  a  party  in  possession  of  an  estate 
re  admissible  against  his  own  interest,  yet  a  decla- 
Btlon  by  a  party  in  possession  of  what  he  has 
eard  other  persons  say,  ia  not  admissible  to  cut 
owD  or  defeat  his  estate.    TrimleatoM  v.  Ktmmitt 

Ir.  L.  Rep.  380.  Donu  Proc 

A  declaration  by  a  party  in  possession  is  inad- 
lissible  in  rej^y,  so  far  as  it  is  confirmatory  only 
f  the  plaiotitf*s  original  case ;  and  tfae  issue  being 
liether  a  life  estate  bad  been  surrendered  in  1 747 
>  K.  Lord  T.,  one  of  the  plaintiff  's  ancestors,  an 
dmiwion  by  the  son  of  the  said  R.  Lord  Tn  while 


in  possession  of  the  rdbitivc  interests  of  the  said  R. 
L>c^  T.,  and  the  said  tenant  for  life,  at  the  time 
of  the  death  of  the  said  R.  Lord  T's  father  in  1 746» 
was  held  to  have  been  properly  r^ected,  as  imma- 
terial to  the  issue.  Ih* 

An  affidavit  made  by  the  clerk  the  plaintiff's 
attorney  is  not  admissible  as  evidence  agaiiut  the 
plaintiff.  fFUte  v.  ZWt%>,  8  Ir.  L.  Rep.  lS8k  Q*  B. 

Tlie  admission  in  an  answw  in  CluuDOeiy  fa  ooly 
aeoondary  Vfiidmm,  tbongha  partv  may  thei^  swear 
he  exeeuted  the  puticalar  daed  w  qoeltioo*  Zonf 
Go$Jwrd  V.  RMt  8  Ir.  L.  Rap.  S17.  [Per  Penoe- 
fatber,  C  J.] 

To  a  letter,  addressed  by  the  attorney  of  the 
plaintiff  to  «  Mr.  Thomas  Beddy,  Sadler,  Drogh- 
eda,"  the  description  of  one  of  the  trostees,  iu  a 
trost  deed,  and  transmitted  by  post,  an  answer  was 
received  a  few  days  after  by  the  attiKney,  signed, 
"  Thomas  Beddy,"  alluding  to  the  contenU  of  tbe 
former  letter,  Held  that  the  latter  letter  must  be  con* 
sidered  as  the  letter  of  the  person  to  whom  the  for- 
mer was  addressed,  and  that  its  contents  w«e 
admissible  in  evidence  against  him.  Bradtof  v. 
BarUm,  10  Ir.  L.  Rep.  363,  Q.  B.  [Crampton,  J., 
dititntimU.']    S.      Bl.  D.  &  O.  1 17,  N.  P. 

A  vendor  offered  by  letter  wool,  described  as  of  a 
particular  quality,  at  a  certain  price,  which  proposal 
was  not  acoqited ;  two  mouths  after  there  was  an 
agreement  between  the  same  parties,  for  the  pur- 
chase of  the  same  wool,  at  a  di^rent  |irice.  Heidi 
that  the  first  letter  might  be  read  to  prove  the 
vendor's  representations  as  to  the  quality  <tf  tbe 
arUde.  SarritoH  v.  BaUi,  Bl.  O.  ft  O.  SS,  N.  P. 
[Per  Ball,  J.] 

Proof  bg  Secondary  JSvidence,  IlteiUd$t 
The  plaintifis  claimed  as  devisees  under  a  wiU,  the 
original  of  whidi  was  not  forthcoming,  but  to  let 
in  secondary  evidence  of  its  contents.  Searches 
for  the  original  were  proved  to  have  been  made  in 
the  proper  office  of  the  Pren^ative  Court,  and 
also  in  that  of  Ecclesiastical  Court,  of  the  diocese 
in  which  tlie  testator  died.  Held,  that  it  was  not 
necessary  to  search  among  the  original  wills  depo- 
sited in  those  offices,  it  bethg  sufficient  to  examine 
merely  the  official  bocks  of  the  respective'  courts, 
in  which  ct^iea  of  wills  are  entered  aooordiog  to 
course  and  practice  of  the  office.  (r$ary  v. 
Stftiant  &  Ir.  L.  Rep.  509,  Ex. 

In  an  action  for  the  disturbance  of  a  fisbmy  tlie 
plaiutiif  proved  a  tease  to  him  of  the  loout  m  que, 
by  a  corporation,  which,  to  be  valadi  required  the 
consent  of  oertaiu  parties  thoreto.  The  lease  re- 
cited that  soeh  oonseot  had  beat  obtained.  Hdd, 
that  such  was  suflident  proof  of  ita  validity,  with- 
out actual  pntoS  of  such  consent,  whidi  the  jttry 
might  presume ;  no  evidence  to  tbe  contrary  having 
been  givfm,  and  the  onus  probandi  lying  on  the 
party  wlm  asserted  the  invalidity  of  tbe  instmment. 
Gabbett  V.  Ciancy,  8  Ir.  L.  Rep.  299^  Q.  B. 

If  a  lease  be  not  produced,  tbe  party  requiring 
its  production  may  give  secondary  evidence  wbe- 
th«  obtained  by  accident  or  otlierwise.  If  the 
deed  not  produced  is  in  tlw  bands  of  third  parties, 
and  is  witueased,  ils  execution  must  be  proved  ;  it 
is  otherwise  if  in  plaintiff's  hands.  A  redtal  in  a 
deed  read  by  a  party,  is  sufficient  to  rebut  secondary 


Digitized  by 


M 


[DIGEST  OF  CASES.] 


•videnee  given  bj  the  eame  pni^,  that  the  eon*  to  the  tene^  vven  tboo^  ber  evidence  aright  etcit. 
tema  of  the  recitra  deed  diffbrfrom  the  recital,  arid  '  tnally  tend  to  exonerate  or  to  charge  ber  hntiad. 


held  that  the  jury  abould  preeume  a  deed  to  have 
been  made  In  ecoordance  with  the  recUah  rather 
than  believe  the  evidence  given  to  contradict  it. 
Flood  V.  Aforiarty,  Bl.  D.  &  O.  166,  N.  P.  [Per 
Pigot.  C.  B.] 

A  notice  to  produce  a  docoment,  served  the 
evening  before  the  day  of  trial,  is  not  sufficient 
to  enable  the  party  serving  it  to  give  aeoondarr 
evidenceofthtf  contents  of  that  document.  MmmtM 
V.  Currgy  8  Xr.  L.  Rep.  257,  Ex. 

If  a  plaintiflTi  witness  be  supposed  to  be  collu- 
afvely  withheld  by  the  defendant,  the  court  will 
aend  an  issue  on  that  fact  to  the  jury,  and  if  it  be 
found  in  the  affirmativet  will  allow  evidence  of  the 
bandwritiog  of  the  witneas  to  be  given  as  if  he 
were  dead.  KmHw  v.  Sm^  Bt  D.  &  O.  159, 
N.  P.   [Pigot,  C.B.] 


Burriu  v.  Coffey,  6  Ir.  L.  Rep.  S98i  a  P.  S.  a 
7  Ir.  L.  Rep,  509,  Ex.  Ch. 

If  a  man  be  incompetent  to  be  examined  u  ■  «it. 
ness  on  the  ground  of  interest,  tlie  evidence  of  )■ 
wife  is  likewise  inadmissible^  If  a  witoeiB  be  imm. 
petent  to  be  examined  apou  any  point  oa  ih 
ground  of  interest,  be  ia  ine«npeu»t  to  bs  taainl 
stall.  lb. 

Toa  declaration  in  replevin  tfaedefendsUpleiM 
that  the  goods  were  the  property  of  A  Hdi^  tta 
A.  was  not  a  party  to  the  suit,  nor  a  penoa  <■  vbon 
individual  behalf  the  action  was  defended,  udAtn. 
fore  was  a  competent  witneas.  JCsaipv, 
9  Ir.  L.  Rep.405,  Q.B. 

A  partnor  and  shareholder  In  the  Loodos  ud 
Dublin  Bank,  (n  oompany  trading  nodertbeSGw. 
4,  e.  4S,)  is  not  admissible  u  a  witness  n  beiutfof 
the  bank.  P^nrott  v.  Hmmphrty,  BL  D.ft0.il6^ 
Ex. 


Sjfominatitm  <^  Witnefes.^^A  witnen  cumt, 


Proof  of  Handwriting.'] — A  witness  who  admits 
a  particular  document  to  be  the  handwriting  of  the  | 
defendant,  may  be  asked — "  If  there  are  any  pecu- 

Harities,  and  whether  they  are  the  same  as  thoae  in  '  for  the  purpose  of  impeaching  his  credit,  be  out. 
the  document  in  quesdon,**  the  signature  to  which  examined  as  to  the  oooteota  of  deposiUnn  twm  bj 
was  disputed.  Davit  v.  BtUt  BL  D.  &  O.  161,  him  ou  a  former  occauon,  unices  the  dnoritlimbe 
N.P.   [Pigot.  C.B.] 


Pntmi^tion,'] — 6<m  Pkoof  bt  Secohdabt 
Etidbihcb. 

Lands  were  vested  in  trusteesi  named  in  an 
Act  of  Parliament,  upon  trust  to  sell,  and  invest 
tlie  money  for  certain  purposes  i  and  it  was  enacted 
tliat  allt  and  every  part  and  iwrts  of  the  lands 
which  should  not  be  sold  for  such  purposes,  should 
remain  vested  in  the  trustees  in  trust  for  such  per- 
sons, and  for  such  estate  therein,  as  they 
would  be  entitled  to.  if  the  Act  had  nut 
passed.  Held,  that  a  conveyance  from  the  trustees 
to  tlie  beueBcial  owner  might  be  presumed.  The 
latter  having,  three  years  after  the  passing  of  the 
Act,  suffered  a  recovery,  and  executed  to  the 
plaintiff  a  conveyance  of  the  lands,  under  which 
there  had  been  an  unlnternipted  possession  for 
thirty  years.  Ho»iev  v  PowtU,  Q  Ir.  L.  Rep. 
395,  Ex. 

Competmey  tif  WEhwissr.] — Trespass,  qu.  d.fr. 
by  A.  egainst  B.  There  was  another  action  at  the 
same  assises  by  B.,  against  A.,  C,  D.,  and  others, 
for  trespass  on  the  same  close,  for  the  same  period 


jproduoed. 


Pujoiat  V.  BoUand,  S  Ir.  L.  Rep. 


Atfcords,  and  Procndingt  in  Ctmrti  of  Lam.]^ 
Two  actions  relating  to  the  same  sid>jMt-Btttervm 
tried  at  the  same  asrizes  ;  the  veraet  in  ibt  fnt 
tried,  was  offered  in  evldeooe  on  thetiiilofthew. 
cond.  Held,  that  it  could  not  be  given  taeridam 
untiljudgment  had  been  entered  thmoo.  OiBtfii 
T.  Cummingt  8  Ir.  L.  Rep*  504,  Ex. 
I  A  spedal  verdict  in  a  suit  respecting  tbehsdi  is 
question,  between  one  of  the  lessors  of  the  pluntiB'i 
ancestors  while  in  possession,  and  a  third  putj  no- 
connected  with  the  defendant  by  blood  or  eitit^vu 
held  to  be  inadmissible  Hgaiiiitt  the  defeodint.  Tm- 
lesion  V.  Kummui,  6  ir.  L.  Hep.  380,  Dom.Prot 

A  judgment  involving  a  generHl  riglit,  tliouglibe- 
tween  other  parties,  is  admi&sible  againit  a  Ibird 
'  |>ersoii.     IlempkiU  v.  M^Kenna^  8  Ir.  L  43, 
Q.  B, 

I     Oh  an  issue  in  replevin  as  to  vbethera  penoDi^ 

the  name  of  Garvin  was  tenant  at  a  oeitain  periol 

I  to  A.  or  B.    Garvin  was  produced  on  the  triiJ  ui 

'  witness,  and  an  attested  copy  of  aaaffidsvit  made 

r-           ■   ..-a  J     j     a    "S^tj*!!""  bv  a  person  of  the  samo  name  In  a  caosB  in  the  CoBt 
of  Ume.    C.  and  D.  justified  under  A.    Held,  that    I   —  .-n  ^\a^  « 


of  Exchequer  in  1839,  wm  offered  in  evidence,  n 

I  which  the  alle^tiona  as  to  facU  weradlfoesttotk 

evidence  Garvin  now  gave.  Held,  that  such  stleael 

copy  was  admissible  in  evidence,  proof  being  lim 

of  the  identity  of  the  person  who  niMde  tbe  iffiuiH 

I  with  tlie  person  produced  at  the  trial.  GanU\. 

-  1  ui-^  *  •  ^  A  .  .J  1  CVirro«,  10  ir.  L.  Rep.  323,  Q.  B.  fPsnin,  J.A- 
i  mere  liability  to  an  action  does  not  exdude  .  ^Lj^p\  i"        -v  l 

testimony  of  a  witness  who  clmma  an  interest  in 

BHItt  Annmh  and  Pncsedingt  in  E^]- 
The  attested  and  compared  copy  of  u  oniriB  i 


C.  and  D.  were  admissible  as  witnesses,  on  the 
|iart  of  A.,  in  the  first  action,  to  prove  possession 
of  the  close  in  him,  and  that  the  fact  of  their  being 
parties  to  the  second  action,  was  not  sufficient  to 
exolode  their  testimony  in  the  first  GiUe^t  v. 
Camming^  3  Ir.  L.  Rep.  504»  Ex 

tbe 

the  salgeet  of  the  suit  In  wbldi  he  is  sought  to  be 
examined.  Jb. 

In  an  action  of  trespass  qu.  cL  fr.  the  wife  of  the 
landlord  of  the  plaintiff  was  produced  as  a  witness, 
and  proved  the  fact  of  the  holding  of  tbe  premises 
in  question  from  her  husband,  and  the  commission 
of  the  act  of  trespass  complained  of.  Held,  that  the 
witness  was  competent  to  prove  ever}'  fact  material 


minor  matter,  referring  it  to  the  Hastartsipiinve 
of  a  proper  person  to  be  receiver ;  an  alMed  mi 
oomparMl  copy  of  the  report  stating  A  to  be  a  pro- 
per person  to  be  receiver,  and  an  attested  and  too- 
pared  copy  of  the  order  requiring  tbe  tsnantttopif 
their  rents  to  A.  as  such  recdver.  Held  to  be  ad. 
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oeot  erideooe  of  the  fact  that  A.  wai  the  receiver 
1  the  roioor  matter.  CroMs  t.  Sarryt  1  Ir.  L. 
Lsp.  23^  Ex. 

A  deed  of  compromise  of  an  Equity  init  mude 
etveea  the  lesaor  of  the  plaintiff  aud  a  third  party, 
w  held  to  t>e  admissible  in  evideoce  where  its  rele- 
ioc^  to  the  iasue  appeared  by  the  bill,  answer  and 
ecree  in  the  caoae ;  the  hill  having  been  filed  by  the 
dministrstor,  pmtdtntt  UUt  of  the  said  N.  Lord  T. 
gtinit  his  agent  for  an  acooant,  aniong  other  thinga 
f  die  proceeds  of  the  said  sale  to  8.  R«  and  the  bill, 
niver*  and  decree  were  held  to  have  been  properly 
dmitted  i»  evidence  as  explaining  the  effect  of  the 
eed  of  compromise.    TWrnetton  v.  Ktrnmitt  5  Ir. 

Rep.  380,  Dom.  Proc. 

A  bill  in  Chancery  filed  by  the  lessor  of  the  plnin- 
iff  against  T.  K.,  the  original  lessee  of  the  lands 
a  question,  but  after  his  assignment  thereof,  and 
mended  against  the  H.  K.,  the  defendant;  was 
leid  to  have  been  properly  admitted  in  evidence  to 
bev  tiie  subject-  matter  of  the  said  suit,  and  that  the 
ilsintiff  claimed  as  heir  at  law  of  his  father,  the 
ame  having  been  at  an  earlier  stage  of  the  suit  put 
D  cTidence  by  the  plaintiff  himself  for  the  purpose 
rf  resdiog  admissions  in  the  answeroftlie  defendant. 
Ik. 

Sonble^  the  bill  was  admissible  for  the  same  pur- 
WM  even  if  not  previously  given  in  evidence  by  the 
ilsiatifil  lb. 

The  admisaion  in  an  anaver  in  Chancery  is  only 
leeondary  evidence^  tboiuh  a  party  may  therein 
iwear  be  executed  the  deed  in  question.  Lord  Got- 
vrd  V.  Bobb,  8  Ir.  L.  Rep.  220.  [per  Pennefather, 

C.J.] 

Saltnea  and  Proceedings  in  (A«  EetAniaMced 
?D«rff.]— In  an  action  for  the  recovery  of  neceasa* 
ie>  lapplied  by  the  plaintiff  to  the  defendant's  wife 
luring  Iier  separation  from  her  husband,  which  was 
lilted  to  have  been  caused  by  the  cruelty  of  the 
luibaod,  or  by  his  careless  desertion  and  abandon- 
nent  of  her.  Held,  that  a  sentence  of  an  ecclesias- 
ical  court,  dismissing  a  suit  by  the  wife  for  a  divorce 
ind  for  alimony,  grounded  upon  the  husband's  al- 
eged  cruelty,  and  to  which  the  husband  set  up  as  a 
Irfence,  the  wife's  adultery,  waa  admissible  in  evi- 
lenoe.  Day  v.  Spread,  4  Ir.  L.  Rep.  S47.  [Per- 
in,  J.  (AisKNtwitte.] 

Held)  that  such  a  aoit  is  not  rat  wter  a/ws  acta. 
\h. 

In  an  action  brought  ^iost  one  of  three  execu- 
m,  on  a  covenant  of  the  testator,  Held,  that  the 
oventory  taken  before  probate  waa  evidence  to 
iharge  him  with  the  assets  therein  spedfted.  Rowan 
:  Jebhy  10  Ir.  L.  Rep.  -216 1  S.  C.  BI.  D.  &0.  52. 
V.  P.  Q.  B. 

Parol  Espianation  of  Written  InttrumenLi.'] — 
To  a  scire  fadaa  the  defendant  pleaded  tlie  statute 
■f  LiBiilatioos ;  lleplicatiou,  an  acknowledgment  iu 
rriting  contaiiMd  iu  the  d^fendant'a  ichedule  in  the 
wlvent  Court,  iu  which  he  admitted  himself  to  be 
sdsbted  to  the  ooouzee  of  the  Judgment  in  three 
Mods.  These  bonds  differed  in  amount  end  date 
'rom  that  oo  which  the  judgment  was  entered,  and 
tie  defendant  rejoined  that  there  was  no  acknow- 
edgmeat.  Held,  that  parol  evidence  was  adniissibte 
o  shew  that  one  of  the  bonds  mentimcd  In  the  scbe- 
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dule  wasidmtical  with  that  on  which  the  jtidgment 
had  been  entered.  Hamm  v.  Poeoert  8  Ir.  L.  Rep. 
505,  Q.  B.   [Perritt,  J.  rfttinilimto.} 

Heareay  and  AqwAifiofi.]— An  inqniaitSon  taken 
in  the  year  1614  was  deemed  sufficient  evidence  as 
a  matter  of  reputation  of  the  existence  of  a  certain 
place,  without  proof  of  the  commission  on  which  it 
was  grounded.  Gabbett  v.  Ctancevt  8  Ir.  L.  Rep. 
299,  Q.  B. 

F(inanc«.3— Lands  were  leased  after  the  passing 
of  the  4  Geo.  4,  c  99,  and  an  establishment  for  the 
composition  of  tithes  within  the  parish,  at  a  yearly 
rent  of  £184.  8s.  6d.,  togetber  with  £7.  Is.  6d.  for 
tithe  payable  half-yearly,  and  the  landlord,  after  the 
passing  of  the  1  &  2  Vic.  c.  109,  distrained  for  half 
a  year's  rent  due,  viz.  one-half  of  the  foregoing  rent 
aud  tithe,  minus  one-eighth  of  tlie  latter,  and  in  an 
action  of  replevin  avowed  for  the  full  amount  of  the 
said  one-half  yearns  rent  and  tittie  without  deducting 
the  one-eighth.  Held  to  be  no  variance.  Burke  v. 
Dignam,  3  Ir.  L.  Rep.  368,  C.  P. 

Qusare,  ia  the  rent  reserved  in  the  forgoing  lease 
a  radc-rent  Jb. 

Conmieeion  to  ejfomine  Whneaeet*] — A  commis- 
sion was  issued,  not  being  able  to  attend  before  a 
jury,  to  examine  witnesses  under  the  8  ft  4  Vic.  c. 
105,  s.  69,  for  the  trial  of  an  issue  out  of  Chancery, 
but  the  examination  was  directed  to  be  taken  vivd 
voce.    M'Lain  v.  Enery,  4  Ir.  U  Rep.  268.  Q.  B« 

The  proper  period  to  apply  for  a  commission  to 
examine  witnesses  abroad  under  the  3  &  4  Via  c. 
105,  s.  66,  is  after  iasue  joined.  M*CaHt»v,  Vance, 
Sir.  U  Rep.  115^  Ex. 

OrdefTor  commission  to  examine  witneaaea  out  of 
the  jurisdiction.  MaUejf  v.  O^Malty,  6  Ir.  L.  Rep. 
154.  C.  P. 

The  costs  of  a  coinmissioo  to  examine  witnesses 
under  the  3  &  4  Vic.  c.  105,  are  in  general  costs  in 
the  cause,  and  will  not  be  given  against  the  party 
applying  for  it.  Corporation  DubUn  v.  St^hme, 
a  Ir.  L.  Hep.  265,  Ex. 

A  commissioner  residing  near  tiie  wltnesa  to  be 
examined  priutd  fiieie  ia  the  proper  peraoo  to  b» 
appointed.  Jb. 

On  an  application  for  a  commission  to  examine 
witnesses  by  the  plahitiff,  the  court  refused  to  pnt 
him  under  terms  to  pay  the  costs  of  a  former  with- 
drawal of  notice  of  trial,  the  defendant  having  n<^- 
lected  to  enter  the  rule  to  stay  proceedings  till  the 
costs  were  paid,  lb. 

The  cosu  of  a  commission  to  examine  witnesaea 
are  always  costs  in  the  cause.  If  the  defendant  ap- 
ply for  the  commission,  the  plainUff  ia  entitled  to. 
the  costs  of  the  motion.  Harrier,  Good,  I  Ir.  Jur. 
216.  Ex. 

A  defendant  is  entitled  to  the  costs  of  a  commis- 
sion to  examine  witnesses,  though  the  witness  ex- 
amined was  not  produced,  or  his  depositions  read, 
the  plaintiff  by  his  order  not  having  provided  for 
that  contingency.  Kemmit  v.  MackUn,  16  Ir.  L. 
Rep.  7,  C.  P. ;  S.  C.  Bl.  D.  &  O.  222. 

Expentee  of  IVUnetete^ — The  application  for  the 
expenses  of  a  witness  under  the  54  G.  R.  is  a  cham- 
ber motion,  and  canncA  be  moved  before  the  full 
court.   iSlbaivv.  BffeArr,  4lr.L.Bep.88^C.P. 
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EXAMINATION  OF  WITNESSES— 

Se»  WlTMBSSBS. 

£XCEPTIONS~&e  Pbactice^ 
— ♦ — 

EXCHEQUER  (CHAMBEa>-^  Jubib- 

DICTION. 
 4  

EXCISE— ^ftf  Revbhue. 
— ♦ — 

EXECUTION— iSM  SBQimsTBATiow.  Ssbbxtf. 
Barkkcpt.  Abbbst. 

Generally.'] — In  the  case  of  a  judgment  entered 
by  warrant  of  attorney  on  a  bond  conditioned  fur 
payment  of  a  sam  of  money  by  instalments,  the 
court  will  not  allow  execution  to  issue  for  any  more 
than  the  instalmenta  which  have  become  due  at  the 
time  of  the  application.  R^ley  t.  BircKt  4  Ir.  L- 
Rep.  14,  C.  P. 

The  court  would  not  allow  execution  to  be  issued 
On  a  judgment  collateral  to  secure  an  annuity  which 
was  more  than  twenty  yearn  old,  and  no  payment 
or  aoknovriedgment,  although  it  had  been  rovived 
in  the  meantime,  the  defendant  being  rendent  in 
America,  and  having  no  woperty  in  this  country. 
JCMb  V.  Chrke,  4  Ir.  L.  Rep.  40%  C-  P. 

The  Buigoee  of  a  judgment  entered  within  a 
year  may  inue  execution  without  a  acire  faeia$. 
Xame  v.  Bridgemath,  5  It.  L.  Rep.  222,  Q.  B. 

A  plaintiff  having  obtained  judgment  with  a  stay 
of  execution  until  a  certain  day,  is  entitled  to  issue 
his  execution  on  that  day,  if  the  money  be  not  paid. 
Rogtn  V.  Dttvisy  8  Ir.  L.  Rep.  399,  Q.B. 

A  judgment  creditor  who  had  obtained  the 
sequestration  of  a  benefice,  is  entitled  to  be  paid 
the  fruits  of  his  execution,  in  priority  to  the  claim 
itf  the  debtor'a  successor  in  the  benefice,  for  the 
value  of  dilapidation,  found  under  a  oommission  of 
diUpidatUm.  Ckuev  v.  Homer,  10  Ir.  L.  Rep.  221. 
Q.B. 

A  plabtiff  OMioot  aot  upon  two  concurrent  writs 
oSohm.  aodjC  Ju,  at  the  same  time.  Where  a  m. 
an.  and  Jt.  fa,  havine  tsaued  together,  a  small  sum 
only  was  levied  un&r  the  former,  and  before  re- 
tomiug  the  ySL  fa*  the  defendant  was  taken  under  the 
ca.  M.  the  court  discharged  her  out  of  custody. — 
FenneU  v.  Dempeet/,  1  Ir.  Jur.  64,  Q.  B. 

Ca,  SttJ] — A  defendant  who  has  been  arrested 
mierteapiaiadetttiifiKiendum,  will  bedischai^ed 
from  custody,  the  endorsement  on  the  writ  not 
bang  pursuant  to  the  43rd  general  rule.  Hiuiter 
T.  lUddVy  S  Ir.  L.  Rep.  106,  Q.  B. 

The  defendant  was  arrested  in  October,  and  by 
mistalce  made  his  application  for  his  discharge  under 
tihe  3  &  4  Vic.  c.  105,  in  Michaelmas  Term,  which 
failed.  Held  that  he  was  not  guilty  of  such  laches 
as  would  deprive  him  of  the  benefit  of  the  infor- 
mality of  the  non-endorsement  of  the  writ,  as  re- 
quired by  the  43rd  general  rule.  HarrtMon  v.  ffan- 
8  Ir.  L.  Rep.  137,  C.  P. 

The  defendant  was  arrested  in  July,  1888,  under 
B  eapiae  md  retpondenduw^  and  was  detained  until 
November,  1838.  An  application  by  the  defend- 
anfoo  the  16tb  January,  1841,  to  m  dtseha^ed, 


there  being  no  endorsement,  purausM  to  iIk  49^1  I 
general  rule,  was  discharged  on  the  gnand  nf  I 
radies.   Mwrphy  v.  PrendetgvM,  3  Ir.  L  Rm 
S16,Q.B.  ^ 

A  eii.  so.  with  the  abode  and  addition,  or  ti\m  \ 
deeeription  of  thedefendant,  in  eontplianoe  tithtb  ^ 
48rd  rule  is  irregalar.   MmdiKk  v.  Orwr,  5  ^ 
L.  Hep.  559,  Ex.  "  , 

The  defendant  was  arrested  in  December;  \f 
became  aware  of  the  irregularity  00  the  lOrh  of 
March,  when  the  Barons  were  on  drcoit  A  dum- 
ber motion  on  the  return  of  the  Chief  Uww  1 
directed  to  stand  till  term.   Held  not  ts  Ik  hw  ' 
late.  lb. 

Elegit^ — A  return  to  an  elegit,  staling  ihu  1 
sheriff  has  delivered  a  moiety  of  the  lanh  In 
'*  metes  and  bounds."    Held  to  be  a  sufficient  re- 
turn.   Nemey  v.  Walker,  2  Ir.  L.  Rep.  39,  Ex. 

Where  an  el^t  executed  under  the  3&  4  Vic 
c.  105,  extending  all  the  lands  of  the  creditut, 
Held  that  the  aheritl^s  return  to  the  iaqdiition  i 
the  period  of  the  commencement  of  the  el^t  cre- 
ditor's title,  and  that  a  return,  dated  the  l:lth  Ftb- 
ruary,  1841,  was  an  execution  execoted  more  i\m 
two  months  before  the  issuing  of  a  eommissioQ  « 
the  17th  of  May,  1841.  (ySrieit  Stnari,  i  , 
Ir.  L.  Rep.  6,  Q.  B.  | 

.^ceounffn^.]— In  directing  an  account  tobetikn 
of  the  receipts  of  a  creditor  in  possession,  the  court 
will  order  an  account  of  what,  witboot  eilfnl  ^ 
fault,  might  have  been  recovered.  Learjft.Qimn,  ' 
5  Ir.  L.  Rep.  176.  C.  P. 

Sheriffe  duty  in  the  ejeeetitioH  of  wriU.]—Set 
SHsairr. 

Discharge  cf  d^endant from  csutoAf.}-^  Ar- 
rest. 

Set[ueatration.y—See  Sequestbatoi. 

Setting  aeide  Executioiu.^ — The  couit  viil  ttt 
aside  an  execution  issued  nfter  the  death  oi  ik 
plaintiff.  Sorbidgev.  FreemMm,BlD.k0.2\i,h. 

The  court  will  set  aside  an  irregalir  exeeotio^ 
though  the  defendant  be  guUty  of  Ucbei,  if  ik 
proceedings  be  founded  upon  s  paritaaMtsry  tf 
pearance.    7%  y.  Newman,  Bl.  D.  ft  0.  iia 

— ♦ — 

EXECUTORS  AND  ADMINISTEATOB& 

I.  Geniballt. 
II.  RioBTB,  DuTUS,  Aim  LiiBiunci. 
IIL  Adhuiibtratxun  of  Awm 

I.  Gkicxballt. 

To  enable  a  personal  representative  to  uti^  1 
judgment  probate  or  letters  of  adnrimstrstioa  ma 
"be  obtained  from  the  Prerogative  Conrt,  though  tbe 
judgment  has  been  paid  off  in  thelife-dmeof  tbe 
connzee.   Lotory  y.  Walker,  G  Ir.  L.  Rep.  1ST. 

Queere,  is  an  executor  or  admioistratv  estitlel 
to  search  for  judgments  against  his  teststwofintei- 
tate.    In  re  Bagot,  8  Ir.  U  Rep.  295. 

Where  administration  is  not  granted  to  the  pliit* 
tiff,  but  to  tlie  pMty  through  whom  be  deriva,  k 
is  not  necessary  in  a  eeirej^m  to  make  pnfat  of 
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the  letten  of  administntioD,  or  set  out  the  particu* 
lars  thereof.   Asrry  v.^oarv,  4  Ir.URep.97,  Q.B. 

The  widow  of  an  intestate  was  entitled  to  an  un- 
divided moiety  of  a  leasehold  property  of  her  hua* 
baud.  Held,  that  havine  taken  out  administration 
she  thereby  acquired  a  legal  estate  in  that  moiety. 
Ceuey  y.  /}eenng,  8  Ir.  L.  Rep.  133,  Q.  B. 

Hdd,  that  express  assent,  on  the  v^dow'a  part, 
to  take  that  moiety  was  not  necessary.  Jb, 

II.  RlOHTS^  DtTTIKS,  AMD  LlABILXTlBS. 

Aetitms  by  and  <^fa»M<. J —Covenant  for  rent 
agunat  the  administrator  ut  a  lessee  for  years.  The 
dedaratloii  seated  **  all  the  estatt^  &c.  term  of  years 
to  come  and  ooexph-ed,  property,  profit,  fte.  In  the 
amid  iveaoises  by  assiffument  therao^  eame  to  and 
▼Mfead  in  the  defenaantt  who  thereupon  then  and 
there  entased  into  and  npoa  aU  and  singular  the  said 
premisea,  and  was  tberaof  possessed  from  thence 
hitherto.*  The  defendant  pleaded,  Ist.  non  ett  fac- 
tum :  2nd.  that  the  estate  did  not  vest  modo  et  Jitr- 
md.  On  this  plea  issue  was  joined;  there  were  seven 
other  pleas  on  which  no  question  was  raised.  To 
support  this  issue  the  plaintiff  gave  in  evidence  the 
lease,  and  the  letters  of  administration  of  the  ^oods 
of  the  lessee  granted  to  the  defendant.  The  judge 
told  the  jury  to  find  for  the  defendant,  unless  they 
were  of  opiuion  he  was  assignee,  otherwise  than  as 
administrator ;  verdict  for  the  defendant.  On  excep- 
tioos  to  this  charge.  Held,  that  proof  of  tlie  letters 
of  administration,  without  proof  of  entry  by  the  ad- 
ministrator, sustained  the  issue.  Grsaikv.  jAttowel, 
2  Ir.  U  Hep.  384,  Ex. 

To  a  dedarathm  in  assumpsit  against  an  adminis* 
tratriz  the  defoidant  pleaded  that  by  a  oertain  in- 
denture of  iMse  C.  demised  to  the  intestate  c«rtain 
lan^  at  a  vearly  rent;  "that  the  intestate  cove- 
nanted for  toe  payment  of  the  rent,  and  that  at  the 
death  of  the  intestate  there  was  due  and  owing  as 
and  for  the  rent  reserved  a  large  sum  of  mone^,  viz. 
the  sum  of  £100,  and  which  said  sum  is  still  m  ar- 
rear  and  unpaid that  she  had  fully  administered 
the  goods  of  the  intestate,  except  goods  to  the  value 
of  five  shillings,  which  were  not  sufficient  to  pay  the 
debt  due  to  C.  on  foot  of  the  indenture.  Replica- 
tion that  the  defendant  had  goods  of  the  intestate  to 
be  administered  of  the  value  of  the  damages  in  the 
dedaratimi,  over  and  beyond  the  goods  in  the  plea 
meotloned.  Held,  tlitt  upon  this  pleading  it  was 
not  admitted  by  the  plaintifl'  as  a  fact  to  go  to  the 
jury  that  the  predae  sum  of  of  £100  was  due  and 
owing  to  C  xw  the  rent  reserved  by  tlie  lease. 
Buatu  T.  Wakh,  6  Ir.  L.  Rep.  S48,  Ex. 

On  the  death  of  the  lessee  for  life  the  heir  at  law 
took  possession  of  premises  demised  to  the  lessee, 
and  the  rent  having  become  due  after  the  death  of 
the  lessee  the  executors  of  the  lessee  were  oompelled 
to  pay  it  to  the  lessor.  Held,  that  the  heir  at  law 
was  Uable  in  an  action  for  the  monev  so  paid  by  bim. 
Kirkwood  V.  Burke,  7  Ir.  L.  Rep.  367,  Q.  B. 

Held,  that  the  executor  was  not  bound  to  sne  in 
bia  rroreeentative  capacity.  lb, 

A  landlord  distrained,  and  died  without  appoint- 
ing an  executor;  neither  a  detention  of  thatdistress 
nor  a  new  dUtrees  by  a  person  who  subsequently 
took  out  administration  wul  sustain  an  avowry  sub- 


sequent to  the  grant  of  the  letters  of  administration. 
iZ(h7«r«  v.  Z)0;onco«r/,  7  Ir.L.  Rep.  482,  Q.B.;  S.C. 
8  ir.  L.  Rep.  450,  Ex.  Ch. 

To  a  declaration  in  iudehxUUut  asiumptit  agunst 
an  administratrix,  containing  counts  for  use  and  oc- 
cupation. Plea,  that  before  she  had  any  notice  of 
the  demand,  and  before  she  had  any  noUce  of  the 
making  of  the  sud  promises,  she  had  fully  adminis- 
tered. Hdd  bad,  as  tendering  sn  immaterial  issue. 
Commimoturs  of  Bducatmn  v.  Lougknan,  0  Ir.  L. 
Rep.  167,  Q.  B. 

In  an  action  against  one  of  three  executm  on  a 
covenant  of  the  testator.  Held,  that  the  inventory 
taken  before  probate  was  evidence  to  charge  him 
with  the  assets  therein  specified.  Rowan  v.  JM, 
10  Ir.  L.  Rep.  216 ;  S.  C.  BL  D.  &  0. 51,  N.  P, 
Q.  B.  [Per  Blackbonie,  C.  J.] 

III.  ADMNISTBATlOir  OF  A80KT8. 

Genendlif,']  — A.  died  having  two  Moommodatloa 
acceptuices  of  B.'s  outstanding,  and  which  were  not 
due  Ull  after  the  death  of  A.  The  executor  rfc  ton 
tort  to  A.  took  up  these  bills  passing  his  own  draft 
on  another  person  in  Mm  of  them,  and  which  B. 
tfx^  in  saUsfaction  of  the  debt.  Held,  that  the 
passing  of  these  securities  by  the  executor  was  a 
discharge  of  the  assets  to  that  amount,  and  so  far  a 
due  administratioo  of  the  assets.  Csrrwan  vjimt- 
/otmay,  1  Ir.  L.  R^  S54,  Q- B. ;  S.  C.  1  J.  S.  650. 

— ♦ — 

FALSE  IMPRISONMENT— Cask. 

TteSPASS. 

» 

FATHER. 

LiahiUty  to  promdt f>r  child.'] — A  father  is  not 
under  any  legal  obligation  to  provide  for  the  support 
of  bis  child,  and  to  make  him  liable  for  necessaries 
supplied  for  the  maintenance  of  the  child,  thoe  must 
be  a  contract  expressed  or  implied,  nor  will  the  fact 
that  the  father  has  permitted  the  child  to  live  with 
the  mother  while  she  lived  apart  from  him,  be  any 
evidence  that  she  is  an  agent  of  the  father,  or  ^t 
she  has  any  authority  from  him  to  eontnot  debts 
for  the  maiptenance  of  the  diild,  where  he  disputaa 
the  l^itimacy  of  such  child.  Day  v.  Spread,  4  Ir. 
L.       247,  Q.  B. 

FEE  FARM — <S««  EncriuvT  cm  thb  Txtix. 

— 

FEME  COVERT— Husbard  akd  Wife. 
— 

FEIGNED  WAGER. 
See  Jonee  v  Ryan  andto^in  the  Court  of  Com- 
mon Pleas,  and  Dupareif  v.  Ja^eeon  in  the  Court  of 
Exdiequer  for  the  forms  used  under  the  8  &  9  Vic. 
c.  109,  8. 1 9,  (the  Act  abolishing  feigned  w^rs)  in 
the  trial  of  issues  from  Courts  ^  Equity.  BU  D.  & 
0.46. 

FERRY--;Sb0  Grant. 
♦ 

FI  AT— AaauT. 
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Grand  Jury. 


FIERI  FACIAS — Set  Exkgutioh.   SniBirF.  ,  appointment  of  medical  officen  to  tiw  DoUig 
— 0 —  '  goals  by  the  grand  jury,  direct*—"  Thit  it  lyi 

FI8HERY_5;»  TmrsrAsa.  :  ""^  """y  ^  l?'^"!         8"'»dM  -fowuid.  ^ 

^  g^gjy  preaenting  term,  after  radi  appointaeat,  lo 

♦  ■' '  ,  present  a  reasonable  sam,  to  be  as  i  ttUn  r« 
FORGERY— 5ee  Bono  and  Warvaht.      .  aach  phyaician."   Held,  that  the  grand  jury  t«i 

^  '  the  proper  judges  of  the  reasonab^esK^thetmi 

FRAUD_S«  B„«     Exce.HO..  CoKxaxcx.  »  "'J^S'  J^^t.'.T.a.^r:^  pt^S^ 

♦  '  I  been  receiving  £400  a  year,  and  thar  dntiei  y 
FRAUDS  (STATUTE  OF)— ^  Guasamtes.  greatly  increased  since  that  inm  bid  beo, 

CoKTBACT.  allowed,  and  the  grand  jury  reduced  tbeidiij  to 

FREEMAN— 5w  Reoistbt. 

FRIVOLOUS  PLEAS  AND  DEMURRERS^ 
See  Px.EADiHa> 
— ♦ — 

GENERAL  RULES— ^ee  Pbacticb. 


GENERAL  ISSUE— 5m  Assumpsit. 
Tkespabs.  Tbovbb. 

GRAND  JURY. 


Cask. 


I.  ASSESSMBNTS.  ! 

II.  Jdbobs. 

I.  AsSSaSMEKTS. 

Where  by  local  Acts  (53  Geo.  3,  e.  S,  and  55 
Geo.  3,  c.  82y)  certain  premises  were  exempted  from 
Grsnd  Jury  aswwimentii,  and  the  general  Grand 
Jury  Act  directed  in  general  terms  th&t  the  levy  of 
rtl  grand  jury  assestments  should  be  under  it  with- 
out exempting  any  particular  property  or  persons, 
and  did  not  notice  these  local  Acta.  Held,  that  the 
latter  Act  repealed  them.  Jmua  r.  Hantt,  1  Ir.  L. 
Rep.  341,  Q.  B. 

Appointment  of  Applotterg,"] — Where  it  appeared 
that  a  meeting  was  called  for  the  purpose  of  appoint- 
ing new  applotters  under  the  late  Grand  Jury  Act, 
(6  &  7  W.  4,  c.  116,)  and  it  was  sworn  that  the  pro- 
ceedings would  nut  be  carried  on  in  consequence  of 
the  tumult  occasioned  by  persons  who  deponent  be- 
Jieved  acted  in  this  manner  to  prevent  such  appoint- 
ment, and  the  time  had  nearly  expired  within  which 
the  applotment  should  be  made  under  the  terms  of 
the  Act,  an  absolute  order  for  a  tnandamut  was 
granted.  iZ^  v.  Oendinning,  1  Ir.  L.  Rep.  350. 
Q.B. 

PmentmeHtM.']—\  presentment  was  passed  in 
Easter  Term,  1839,  and  two  traverses  taken  by 
the  same  person,  one  for  inutility,  and  the  other 
for  damages.  The  court,  iu  the  Michaelmas  Term 
following,  on  a  motion  to  quash  the  presentment, 
refused  to  entertain  objections  as  to  the  insufficiency 
of  the  affidavit,  and  estimate  upon  which  the  pre* 
sentroent  was  founded.  Jttg.  v.  M*Kau,  S!  Ir.  L. 
Rep.  16,  Q.  B.  ;  S.  C,  I  J.  &  S.  672. 

Held,  that  the  presentment  being  expressed  to 
be  made  upon  condition,  that  a  certain  sura  would 
be  advanced  by  the  Board  of  Public  Works  and 
Mr.  Lq  did  mtt  render  the  presentment  void.  lb. 

An  Act  of  Parllanent,  after  providing  for  the 


£300  a  year,  the  court  refused  to  alter  tbttarut. 
In  re  Harty  and  Read,  3  Ir.  L.  Rep.312,Q.B^ 

Semble,  the  court  has  jurisdiction  to  rut^ 
and  alter  the  warrant,  not  only  where  thempn. 
sented  would  be  illusory,  but  whenthitnntggij 
be  a  denial  of  justice.  Jb. 

A  presentment  for  enlarging  a  goal  «h  nudt  it 
a  presenting  sessiona,  under  the  6  &  7  Wm.  \  t. 
116,  and  was  subsequently  approved  of  b;  tht 
grand  jury  at  the  ensuing  assizes.  Hdd,thitii^ 
presentment  did  not  come  wittun  the  tenuof  ibc 
I  27th  and  S8th  sections  of  that  Act,  ind  thai  if  H 
:  had  been  approved  of  by  the  grand  jury  it  the 
assizes,  it  was  not  necessaiy  that  it  sboold  again 
:  be  laid  before  the  magistrates  and  een-pafm,  ti 
I  the  sessions,  for  their  approval.  Innpremtmnt, 
Grand  Jury  of  FermantigK^  Ir-LRep.394,Q.B. 
j     The  coroner  of  a  county  gave  orden  to  tvo 
medical  men,  one  for  £4  lOs.,  and  tbe  other  for 
£2  lOs.    Tlie  treasurer  of  the  grand  joiy  paid 
former,  but  refused  to  present  tbe  tatter.  The 
court  would  not  give  any  directios  lo^  w  mAt 
any  order  upon  the  grandjury,  in  icqwei  lo  tbe 
sum  of  £-2  lOa.   In  re  Tkanm,  4  Ir.  L  Rep. 
162,  Q.  B. 

The  Court  of  Queen's  Bench  has  not  pmr  to 
direct  a  presentment  for  the  saUriea  ttwoffictn 
named  in  schedule  15,  to  the  7  &  6  Vic.  c.  lOS, 
until  their  duties  be  performed.  1%  re  Smnm 
of  the  County  of  DubUn,  S  Ir.  L.  Rap.  189,  $  B. 

A  presentment  cannot  be  made  for  eosipesnte 
to  the  owners  of  property  for  matidoui  iqini 
dune  thereto,  the  statutes  awarding  eonpeintiM 
not  extending  to  the  city  DobUn.  /arrifiir, 
2  Ir.  L.  Rep.  906,  Q.  B. 


II.  JUBOBft, 

A  challenge  does  not  lie  to  a  grand  juror.  £r 
parte  Novlan,  2  Ir.  L.  Rep.  7,  Q.  B. 

The  coroner  of  the  <»>unty  of  the  city  of  DoUii 
is  not  disqualified  at  commwi  law,  or  bj  nwr. 
from  serving  upon  grand  juries  for  tbe  conntj  if 
the  city  of  Dublin,  lb. 

Semble,  the  court  has  jurisdiction  to  art  lade  u 
incompetent  person  when  called  upon  the  gneil 
jury  panel.    Jb*  ' 

Plea  in  abatement,  tliat  A.,  one  of  the  gmd 
jury  who  found  the  iodlotmeot,  was  sot  u  iobibi- 
tant,  or  resident,  or  fireeman,  or  buigoi,  of  tbt 
city  of  Dublin,  or  possessed  of,  or  satirled  le^ 
lands,  &C.,  or  any  rateable  property.  HeU,  thii 
the  plea  not  having  negatived  everj  qiuiifiQitjai, 
the  court  would  presume  him  ^aalifiei  £f* 
Duffy^  1  Ir.  Jur.  81,  Com.  C. 
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GRANT. 

The  grant  of  a  ferry  by  tlw  Crown  ii  a  valid 
crnnt,  though  given  after  Magna  Charta.  ffemp- 
hiii  V.  Jf'Aewia,  6  Ir.  L.  Rep.  43.  Q.  B. 

The  right  of  lessees  deriving  under  aach  grant 
is  not  limited,  as  by  a  direct  matliematical  line, 
f^rom  one  point  to  another,  but  extends  tn  any  part 
of  the  river  within  tlie specific  limits,  and  the  Lessees 
may  change  the  iocalitiea  of  transit  within  those 
limitB.  lb. 

— 4 — 

GUARANTEE-^  iNinMEiiTT. 

A.  Riied  out  *JLJa.  against  both  C.  and 
who  had  been  in  the  suit,  bail  at  bar  for  B.,  induced 
A.  to  take  the  draft  of  (whose  solvency  was 
questionable,)  upon  B.,  and  give  up  the  execution, 
they  giving  A.  a  guarantee  for  the  payment  of  the 
bill.  The  bill  was  due  on  the  23d  of  July,  and 
was  not  presented  till  the  26th,  but>  subsequently, 
one  of  the  guarantee's  promised  to  have  it  settled. 
Held,  that  C.  and  D.  were  liable  to  A.  upon  the 
guarantee,  notwithstanding  the  laches  of  A.  Sin- 
cimr  V.  Barnett,  I  Ir.  L.  Rep.  46,  Q.  B. 

Held,  that  when  inadmissible  evidence  was 
allowed  to  be  given,  though  in  the  opinion  of  the 
judge  it  oonld  not  influence  the  jury,  the  court  will 
not  give  costs  against  a  party  seeliing  a  new  trial 
on  that  ground.  lb. 

A  guarantee  as  follows — "Cork,  Slst  January, 
I8d7r — Sirs.  1  will  be  aeoountable  to  you  for  pay- 
ment, within  six  months  of  the  said  order  fur- 
warded  by  ray  son,  R.  A.  H.,  and  also  for  {wyment, 
within  three  months,  of  600  barrels  of  vetches,  to 
l>e  forwarded  by  the  first  steamer. — I  am,  S. 
f  I.  To  Hessers  N.  and  Co."  In  an  action  by  N. 
and  Co.  against  S  H.,  Held,  that  tlie  considera- 
tion sutficiently  appeared  on  the  face  of  this  gua- 
rantee. Nath  Biut  Cu.  v.,  l.'a  tlandt  8  Ir.  L.  Rep. 
1 90.  Q.  B. 

Held,  that  this  guarantee  was  not  entire  and 
although  the  vetches  were  never  forwarded,  that 
the  platnlifb  were  entitled  to  recover  the  price  of 
tlie  seed  which  had  been  forwarded*  iL  [See 
^Jamt  V.  Hartiandt  S  J.  &  &  155.] 

Declaration  in  assompaitt  atatuig  that  the  plaintiff, 
at  the  re(|iMst  of  A.  and  B.,  had  supplied  gas,  to 
the  hotel  uf  H.,  to  the  value  uf  That  A.  and 

B.  had  accounted  with  the  plaintiif  of,  and  cod- 
ceroing  the  gas  so  supplied,  and  upon  sucli  account- 
ing, were  found  to  be  indebted  to  the  plaintiffs  in 
£32,  to  be  paid  on  request.  That  the  defendant 
was  the  receiver  of  the  hotel,  and  of  the  monies 
and  profits  arising  therein,  for  the  use  of  A.  and 
b. ;  and  in  con^eration  that  plaintiffs,  at  the 
request  of  defendant,  would  forlwar,  and  give  Unie 
to  A.  and  B.  for  the  payment  of  the  said  sum,  for 
the  space  of  six  months,  he,  the  defendant,  by  a 
frertain  uota^  or  memorandum  in  writing,  signed  by 
him,  as  the  receiver  of  the  hotel,  and,  with  the 
sanction  of  A.  and  promised  the  plaintiffs  to 
pay  them  the  within  the  space  of  six  months. 
AvemmiCi^  that  the  plaintifb  forbore,  and  gave 
tioM^  until  the  exf^ntion  of  the  six  months;  but 
that  the  defendant  did  not  perform  his  promise. 
Plea*  that  the  promiie  of  defendant  was  a  promise 
to  answer  for  the  debt  of  other  persons,  (A.  and 


B.,)  and  contained  in  the  said  note  in  writing,  in 
the  declaration  mentioned,  and  in  the  words  and 
figures  following — '*  I  hereby  undertake,  as  the 
receiver  of  the  hotel  of  H.,  and  with  the  sanction 
of  A.  and  B.,  that  the  sum  of  £33,  due  to  the 
Hibernian  Gas  Company,  (the  plaintiA,)  for  gas 
supplied  to  the  above  concern,  shall  be  paid  within 
six  months,  from  the  date  hereof— and,  I  also 
undertake,  that  the  future  supply  ttf  ga^  to  the 
above  concern,  shall  be  discharged  by  me  as  it  may 
become  due,  until  you  have  furtlier  notice.'*  Held, 
on  demurrer,  that  a  consideration  of  forbearance 
to  sue,  sufficiently  appeared  on  the  face  of  the 
instrument  to  support  the  declaration.  Hibernitm 
Gaa  Conyjainf  v.  Parnfy  4  Ir.  L.  Rep.  453,  Ex. 

The  plaintiff  having  distrained  the  goods  of  his 
tenant,  the  defendant  undertook  to  pay  the  amount 
df  thereat,  in  consideration  of  the  discontinuance 
of  the  distress ;  and  the  distress  having  been  there- 
upon withdrawn,  and  the  goods  left  in  the  hands 
of  theteDttDL  Held,  that  the  promise  of  the  de- 
fendant was  a  collateral  promise,  and  that  the 
absence  of  an  averment  of  default  in  theprin<ipal,  in 
one  count,  and  of  a  special  request  in  tiie  other,  in 
wliich  the  promue  to  pay  was  stated  to  have  been 
niion  request,  were  fatal  objections  on  special 
demurrer.  BnU  v.  ColUer,  4  Ir.  L.  Rep.  107,  C.  P. 

Assumpsit  upon  a  guarantee,  the  declaration 
stated,  that  in  consideration  that  the  plaintiff,  at 
the  request  of  the  defendant,  would  give  to  one 
E.  P.  credit,  to  the  amount  of  £400,  the  defendant 
promised  to  guarantee  them  from  any  loss  in  their 
dealings  with  the  stud  E.  P.,  to  the  amount  of 
£400.  Averment,  that  the  plaintiff  confiding  did 
give  credit  to  tlie  amount  of  £300,  in  certain  deal- 
ings between  them  and  the  said  E-P.,  but  that  he,  the 
said  E.  P.,  did  not  pay  the  same.  Held,  on  special 
demurrer,  first,  the  plaintiffs  were  entitled  to  sue 
on  the  guarautee,  though  they  had  not  given  C. 
P.  credit  to  the  full  amount  of  the  £400 ;  and 
secondly,  that  the  mode  of  giving  credit  was  suffi- 
ciently stated  in  the  declar^ion.  lAmdt^  v.  Par- 
kituon^  5  Ir.  L.  Rep.  124,  Ex. 

Action  on  a  guarantee.  The  first  eount  stated,  , 
that  H.  P.  was  sheriff  of  the  conntj  T.,  and  the 
plaintiff  his  under  sherifft  that  Lord  K.  bad  dif- 
I  trained  the  goods  of  P.  H.  for  rent,  and  that  a 
Chancery  Replevin  had  issued,  directed  to  the  said 
sheriff;  that  thereupon  the  plaintiff,  as  under  sheriff, 
required  the  said  P.  H  ,  with  two  solvent  sureties, 
to  execute  the  replevin  bond ;  that  P.  H.  having 
tendered  certain  parties  as  sureties,  the  plaintiff 
refused  to  accept  of  them,  and  that  the  defendant 
to  induce  him  to  do  so,  sent  him  the  following 
guarantee — "  Sirs,  1  request  that  you  will  take  M. 
H ,  and  P.  K.,  as  sureties  with  the  plaintiff,  in  the 
replevin  bond,  in  this  cause,  and  grant  a  special 
warrant  thereon,  (Urected  to  T.  H.,  and  J.  w 
either  of  them,  or  their  assistants,  and  in  conside* 
ration  of  yoor  so  doing,  t  hereby  nndertalUf  and 
guarantee^  that  the  aaid  sureties  are  severally  aol- 
vent  persons,  and  good .  marks  for  the  aums  for 
which  they  become  bail,  and  accountable  to  yoa  in 
said  bond ;  and  in  case  they,  or  either  of  them, 
should  turn  out  not  to.be  so,  1  hereby  undertake  to 
indemnify,  and  save  you  harmless,  of,  from,  and 
against  all  losses,  damages,  expenses,  and  costs. 
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which  eao,  tlun,  or  may,  arise  onto  you,  or  titber 
of  yon,  ID  eonaeqaence  of  taking  aaid  persona  as 
anretiea,  in  nid  replenn  bond,  James  Barry,— To  T. 
P.  High  Sheriff;  E.  L.  the  Sub-Sheiiff  of  the 
Cbanty  <^  T."  The  dedaratioD  stated,  that  the 
plaint'm,  relying  on  said  andertalciag,  toolc  the  said 
parties  as  lureties,  who  executed  the  usual  bond ;  and 
it  was  averred,  that  the  siud  P.  H.  did  not  return  the 
•aid  goods,  and  that  an  assignment  of  the  bond  was 
made  to  Lord  K.,  and  that  the  sureUes  being  insol- 
vent, the  plaintiff  was  obliged  to  pay  to  Lord  K.  the 
sum  of  £300,  &c.  There  were  two  other  counts ;  In 
the  second  there  was  an  averment  of  the  delivery  of 
the  special  warrant.  A  verdict  having  been  found 
for  the  plaintiff,  and  a  judgment  entered  up  gene- 
rally, Held,  that  the  action  was  rightly  brought 
by  tlie  plaintiff  alone,  witbout  the  high  sheriff,  as  a 
co-plaintiff.  Cambis  v.  Barry,  5  Ir.  L.  94, 
Q.  B.;  S.  O,  6  Ir.  L.  Rep. 49,  Ex.  Ch. 

Held)  that  the  first  count  was  bad  for  omltdng 
the  avmnent  of  the  granting  of  a  spedal  warrant 
to  the  parties  named  in  the  guarantee,  and  the 
defect  not  being  such  as  could  be  cured  by  verdict, 
that  a  vgrUre  de  novo  should  issue.  Ilh  [JMtMen- 
tisHtibuM,  Lefroy,  B.,  Perrin,  J.,  Crampton,  J.,  and 
Burton,  J.] 

The  plaintiff  distnuned  the  goods  of  his  tenant, 
and,  in  consideration  that  he  would  withdraw  the 
distress,  the  defendant  undertoolt  by  parol  to  pay 
the  amount  rent  due ;  the  distress  was  thereupon 
withdrawn,  and  the  goods  left  in  the  possesnon 
of  the  tenant.  Held,  that  this  was  a  collateral 
undertaking  to  pay  the  debt  of  another,  and  con- 
sequently void,  not  h&ng  in  writing.  Fennott  v. 
Maicahy,  8  Ir.  L.  L.  Sep.  434,  Ex. 

DedaraUon  in  aaswnpaic  diaiged  that,  in  con- 
sideration that  the  plalnttff  would  appoint  J.  B.  to 
be  one  of  their  ageirts,  the  defendant  ondertook,  and 
promised  the  pUintifi^  that  J.  B.  would  aeeonnt 
from  time  to  time  for  all  sums  of  money  he  should 
receive  for  the  plaintiSi,  according  to  the  terms 
and  regulations  contained  in  the  instructions  whidi 
he  might  from  time  to  time  receive  from  them. 
Avermwit,  that  J.  B.  received  £500,  and  did  not 
account  for  the  same  aoeordiog  to  the  instructions 
received  by  him.  Breach,  that  the  defmdant  did 
not  pay  the  £o00,  or  indemnify  the  plaintiffs 
against  the  loss  they  sustained  by  the  default  of 
J.  B.  On  demurrer  to  the  declaration.  Held, 
that  the  ios^etions  given  to  J.  B.  formed  part  of 
the  plaintiff's  evidence,  and  that  the  oonnts  omitting 
tbean,  were  properly  firamed.  A^ievlturul  Catut 
InnrametCoK^Mtiufr,  CigMn,  1  Ir.  Jnr.854,  Q.  B. 

Hdd,  also,  that  the  w<h^  in  the  declaration, 
**altluKm;hr  then»  and  th«r«,  requested  so  to  do," 
.^constituted  a  sufficient  averment  a  request  being 
nmd^  aud  of  the  time  and  place  at  which  the 
request  was  made.  /A. 


GUARDIAN.— S»  Inm. 


GUARDIANS  OF  THE  POOR_&e  Pooe 
Law. 


HABEAS  CORPUS-^  RitotoT^ 
To  obtain  an  attachment  against  s  party  for « 
obeying  a  writ  of  AoAnu  oorpw,  if  the  wiitbe  w 
personally  served  the  affidavit  most  state  that  im 
vant  or  agent  of  the  party,  at  the  hoose  «bm  tbt 
person  is  detained  to  whom  the  writ  it  directed,  »• 
served.    In  r#  Wildridge^  ^      I-  Rep.  1,  fi. 

A.  was  arrested  under  a  writ  of  ca.M.fn  £3» 
out  of  the  Court  of  Common  Pleas,  sod  i  itteaa 
being  subsequently  issued  out  of  the  Quea'i  Beo4 
for  B  sum  of  £23.  A  habeaj  eorjm  moA  og(  gf 
the  Queen's  Bench  to  remove  A.fn)m  tlienolg/ 
Carrickfergus,  where  he  was  ui  custody.  ^ 
of  the  prisoner  having  been  arrested  ifoo  tlu  ym 
out  of  the  Court  of  Comnxm  Pleti  wai  w&^gcd 
upon  the  obtaining  of  the  writ  ^ktibmrnptu  TW 
Court  of  Queen's  Bench  ordered  the  niioDci  b  be 
committed  to  the  custody  oftheHirnaloadertmh 
writs  to  prevent  his  disdiarge  without  an  order  ino 
each  court.   Anonymout,  I  Ir.  L  Rsp.  241,  %  B. 

On  a  motion  for  aconditionsl  ortofori«iit^ 
fuAeag  corput  to  ronove  children  from  llie  omtodi 
of  one  of  the  parents,  and  the  drcomtaDcci  wki^ 
created  the  necessity  for  the  writ,  hdog  doneatie  dif- 
ferences, which  it  was  stated  would  be  distrowK  to 
a1lpnrties,ifmadepublic.  TheconrtdirectcdtiMtfi. 
davits  to  be  handed  in  for  their  peroaal,  ud  didoct 
require  them  to  be  stated  at  the  bsr.  AMumou. 
a  Ir.  L.  Rep.  160  Q.  B.  ^ 

Return.'] — The  retam  to  a  htAtat  mjm  directed 
to  the  governor  of  the  Ridtmond  Peaiteottary  aaitd 
**that  the  prisoner  was  received  faito  hb  cModf 
under  sentence  of  the  Court  of  Oyer  ud  TmBtntr, 
on  the  )4th  of  June,  1841,  and  that  theatidmtaKe 
of  transportation  was  on  the  7th  of  Jaty,  \Bt\,  am. 
muted  to  two  years  imtmsmment,  irith  oh  v«tk 
solitary  confinement  in  ca<^  alternate  ndu*  Hdd 
to  be  a  sufficient  return.  Ay.  v.  Ftm,  ih.  L 
Rm.  437,  Q.  B. 

Semble,  after  the  return  b  made  ad  fird,  At 
eonrt  can  amend  it  7ft. 

Semble^  the  ooort  are  not  bomd  l^ihe  nbn, 
bat  will  look  to  the  original  aeotmoe.  Ih. 

Where  a  habtas  arpm  is  issoed  oo  befaiiTtfi 
prisoner  confined  unmr  a  criminal  durge,  Dotin 
should  be  given  to  the  Attorney  Geoarsloftbedtj 
on  which  the  prisoner  viH  bebroD^opaidvtlt 
habetu  corpus.  lb. 

To  aAo^Mf  corpwsdireeted  totbeManhilafik 
Four  Courts  Marshalsea,  a  return  wttiif  fbrtki 
vrrit  of  attadiment  from  tiie  Court  of  Qmtaj  to 
the  sheriff  trfthe  City  (rfDublin,  coanundiif  bi 
to  attach  Riu  (»der  to  answer  as  walllooeUBgi 
ocmtempt,  as  such  matters  as  dwold  he  otijetud 
against  him,  which  writ  was  marked  fortheln]riD| 
<tf  certain  raonieB;  and  also  settiDgfoitfatkiiMrin 
varrant  to  hia  special  bailiff  ftr  the  ima  rffl, 
and  alleging  that  the  arrest  was  ande  ii  pnanae 
of  the  writ  and  after  tlM  delivaiTttena(  ndiftir 
the  lisuiDg  the  warrant,  andbefimfiaMntf 
the  writ,  and  after  the  passing  of  thsSAIVibc. 
95,  and  also  setting  forth  tM  retan  oftkefri^ 
and  certifying  that  after  the  lumst  (beifacriFfid 
in  dne  form  of  law  oommitt  H.  to  the  Poor  Covii 
Marahalsea,  there  to  remain  in  uk  coitoilj  aii! 
heahould  pay  theaddmooicamsriEcditAtibaif 
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the  writ>  or  antil  be  should  be  otherwise  discharged 
bv  due  course  of  lew,  since  which  committal  the 
itiafBhal,  in  and  on  befaslf  of  the  shefiff,  aad  by  bts 
command  detained  H.  in  castody  under  the  autho- 
rity of  the  writ.  Held  to  be  a  good  return  though 
uot  avMrlog  that  the  oommittal  was  in  writing.  Ex 
part0  Biggina,  9  Ir.  L.  Rep.  414,  CP. 

HABERE— iSw  Ejsctmbht. 


HAND  WRITING— 5w  Etidsvce. 


HUSBAND  AND  WlYESee  Auusr. 

Procegdings  hy,  and  t^aiTuf.] — Process  against 
hiisband  and  wife,  a  separate  appearance  for  the 
latter  was  set  aside,  with  costs  to  be  paid  by  the 
attorney  who  entered  It  Poe  v.  Jonei,  S  Ir.  L. 
Rep.  379.  Ex. 

A  motion  to  set  aside  a  judgment  entered  on  a 
bond  and  warrant  of  attorney  executed  by  a  mar- 
ried woman,  refused  under  the  <urcunutance8  of 
the  case,  the  applic^ion  not  having  been  made  in 
proper  time,  and  the  conduct  of  the  applicant  not 
having  been  such  as  to  entitle  her  to  relief  upon 
motion.  Aoc%  v.  Cltmentt,  S  Ir.  L.  Rep.  229, 
Ex. ;  S.  C  I  J.  ft  &  170. 

A  motion  on  behalf  of  the  wife,  for  leave  to 
alter  judgment  in  the  name  of  the  trustees  in  a 
marriage  settlement,  upon  a  bond  and  warrant  of 
the  husband,  passed  for  the  amount  of  the  wife's 
property,  and  it  appeared  that  the  trustees  refused 
to  enter  judgment^  that  one  of  them  had  issued  an 
attachment  against  the  goods  of  the  obligor,  and 
that  the  sum  secured  on  the  bond  would  be  lost ; 
the  trustees  having  received  no  specific  notice  of 
this  motion,  and  not  consenting,  the  court  refused 
Lbe  application.    Campion  v.  Campion,  2  Ir.  L. 


Kep.  IS,  Q.  a 

Judgment  ma; 
vifot  on  a  bow 
before  marriage. 


be  entered  against  husband  and 
and  warrant  of  Uie  wife,  given 
CopperlkwaiU  v.  TiadaU,  3  Ir. 

L.  Rep..  189.  &  P. 

Right  of  entry  for  condition  broken  by  husband 
seiaed  in  right  of  his  wife.   See  Orr  v.  Steveneont 

5  Ir.  L.  Rep.  13.   [Per  Pennefather,  B.] 

In  action  against  hosbsnd  and  wife  for  a  per- 
eonal  tort  committed  by  the  wife,  wlio  was  living 
a|»rt  from  her  husband,  a  joint  appearance  must 
be  entered.  White  v.  Seoeer,  6  Ir.  L.  Rep. 
465,  Q.  B. 

A  married  woman  sued  as  the  drawer  of  certain 
bills  of  exchange,  suffered  judgment  to  go  by  de- 
fault, and  was  talcen  in  execution,  the  court,  upon 
notion,  directed  her  to  be  discharged,  she  having 
practised  no  deception  by  holding  herself  out  as  a 
^/ema  eoie,  and  that  the  plaintiff  was  aware  of  her 
ciovature  when  he  took  the  bills.  Peg^er  v.  Kalfy, 

6  Ir.  L.  Rep.  580,  Ex. 

If  a  husband  turn  his  wife  out  of  doors,  he  is 
liable  tar  necessaries  sapplied  for  her  support 
The  fact  of  tier  being  allowed  a  sum  for  mainte- 
nance by  her  father  is  no  defence  to  such  an  action, 
it  not  appearing  her  father  was  bound  to  give  it 


Whitmore  v.  Gale,  Bl.  D.  &  O.  190,  N.  P.,  Q.  B. 
[Per  Blackbume,  C.  J.] 

A  notice  from  a  hus^nd,  cautioning  a  party  not 
to  give  credit  to  his  wife,  should  expressly  direct 
attention  to  the  facts  relied  on.  That  he  was  a 
person  of  small  income,  and  that  his  wife  had  a 
separate  allowance.  Jb. 

A  husband  is  not  liable  for  goods  furnished  to 
the  wife — having  a  separate  property — without  his 
knowledge,  privity,  or  assent.  Groves  v.  Whitetlonef 
Bl.  D.  &  O.  169,  N.  P.,  Ex.    [Per  Pigot,  C.  B.l 

The  agency  of  the  wife  may  be  extended  beyond 
mere  household  Uansactions,  if  the  husband  sidi- 
sequentiy  assent  to  them.  ift.  [See  CWrwm  v. 
Mttgtdref  1  H.  ft  J.  17&] 

In  an  action  for  the  recoveiy  of  neoessariee  sup* 
plied  by  the  plaintiff  to  the  defendant's  wife  doriiig 
her  separation  from  her  hosband,  which  was  alleged 
to  have  been  caused  by  the  cruelty  of  her  bnsband, 
or  by  his  causeleu  desertion  and  abandonment  of 
her.  Held,  that  a  sentence  of  an  ecdesiastical 
court — in  a  suit  by  the  wife  for  a  divorce,  and  for 
alimony,  grounded  upon  the  husband's  alleged 
cruelty,  and  to  which  the  husband  set  up,  as  a 
defmce,  the  adultery  of  the  wife,  diamissii^  the 
suit — ^was  admissible  in  evidMce.  D<^  v.  I^nadt 
4Ir.L.  Rep.  S47,Q.B. 

Such  a  salt  Is  not  m  tnter  oHoe  ado,  lb, 

Diapoeal  ofPropertu  of  Wife,  A  if  5  Wm.  4,  c. 
92,  t,  81.] — The  court  will  not  make  an  order  dis- 
pensing  with  the  concurrence  of  the  husband  in 
the  disposition  of  the  lands  of  the  wife,  unless  the 
deed  hu  been  previously  prepared,  and  is  pro- 
duced to  the  court  at  the  time  of  the  application. 
7m  re  Bi/me,  5  Ir.  L.  Rep.  184,  C.  P. 

— ♦ — 

IMPRISONMENT-«%«  TaxsFASS. 


INDICTMENT— Crimxhal  L&w. 


INDORSEMENT— SIm  Bill  ov  Ezcbahob. 


INDEMNITY. 

A.  being  indebted  to  B.  for  rent,  distrained, 
wherenpon  C.  became  snrety  that  A.  would  pay 
the  rent  in  December  following  or  re-deliver  tlw 
goods  to  B.  A.  did  not  do  so,  and  B.  recovered 
judgment  against  C,  on  his  guarantee,  and  compelled 
him  to  pay  the  amount  of  it  by  instriments.  Held, 
that  the  ngbt  of  C.  to  sue  A.,  6n  his  contract  of 
indemnity,  was  not  extinguished  by  the  judgment 
against  him  by  B.  Conaidine  v.  Conaimne,  9  Ir. 
L.  Rep.  400^  Q.  a  ' 

INFANT—^  Fathkb. 
Money  belonging  to  a  minor  having  been  lent 
on  a  judgment,  in  wUch  the  plaintiff  was  desoibed 
as  a  minor,  and  to  have  appeared  by  attorney,  the 
court  would  not  permit  the  minor,  on  receiving  of 
the  amount,  to  execute  a  power  of  attorney,  to 
satisfy  it  upon  the  roll  by  her  father,  fia  her  ^uar- 
diau  or  next  friend.  M'CuUagh  v.  FitxpatrKfe,  5 
Ir.  L.  Rep.  186,  C.  P. 
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A  judgment  entered  on  m  bond  and  wamnt  of 
attorney  executed  by  ao  infant,  in  a  penal  suoi  to 
secure  a  leaser  sum  with  interest,  will  be  set  aside. 
Maenamara  v.  Browne,  d  Ir.  L.  Rep.  460,  B. 

Semble,  atiter,  if  the  infant,  at  the  time  of  th« 
execution  of  the  bond,  hold  bimaelf  out  aa  a  penon 
capable  of  contracting.  76. 

A  parliamentary  appearance,  entered  in  the  name 
of  a  defendant,  who  was  an  infant,  will  be  set  aside 
for  irregularity.  Scott  v.  MagM,  5  Ir.  L.  Rep. 
484.  Q.  B. 

Where  a  writ  had  been  issued  by  an  infant  in 
the  name  of  her  next  friend,  and  a  parliamentary 
appearanoe  entered  thmon,  and  a  declaration  filed, 
the  proceedings  were  set  aside  i  leave  of  the  ooort 
not  having  been  obtained,  to  aoe  by  proeA«M  ants, 
at  the  time  oi  tssuinff  the  writ,  or  entering  the 
appearanoe.  Bym«v.Witl9ht&  Ir.  L.  Rep.  2I7,Q.  B. 

In  an  action  by  an  infant  suing  by  his  next 
friend,  the  omission  of  the  words,  '*  admitted  by 
leave  of  the  court  fur  that  purpose,"  Held  ba^ 
on  special  demurrer.  KiiikeUti  v.  Astfy,  5  Ir.  L. 
Kep.  .SO,  Q.  B. 

Lands  were  devised  to  an  infant,  who,  with  his 
mother,  continued  in  possession  of  the  premises 
from  the  time  of  the  testator's  death.  The  trustees, 
nominated  in  the  will,  brought  an  tgectment  against 
the  mother,  laying  demises  in  tlieir  own  name,  and 
that  of  the  minor,  the  court,  under  the  circum- 
stances, set  aside  the  demise  laid  in  the  minor's 
name,  and  gave  him  liberty  to  take  defence  to  the 
ejectment  by  his  mother  and  guardian.  Fi^ey  v. 
Fotey,  6  Ir.  L.  Rep.  235,  Q.  B. 

An  assignee  is  liable  on  a  covenant  for  non-pay- 
ment of  rent,  though  at  the  tune  of  the  rent  accruing 
due  he  was  an  infant,  if  he  continue  in  the  enjoyment 
of  the  land  after  he  came  of  age.  A  dedaration 
averring,  that  the  defendant  continued  in  possession 
until  the  action  was  brought,  to  which  declaration 
infancy  was  pleuded,  sumcieutly  implies  that  the 
assignee  entered  after  assignment.  Mahon  v. 
O'Fan  eU,  10  ir.  L.  Rep.  527,  Q.  B. 

Wiiere  the  attorney  loolt  defence  to  an  action 
against  an  infant,  before  a  guardian  had  been  ap- 
pointed  for  such  infant,  the  court  will  hold  him 
liable  for  the  costs  incurred  by  the  opposite  party 
in  setting  aside  the  defence.  tVaiker  v.  Dieytrt 
4  ir.  L.  Kep.  064,  Q.  B. 

CotUradt  6^.] — Debt  for  railway  calls  having 
been  brought  against  an  infant  shareholder,  he 
pleaded  iuuucy  at  the  time  *'  of  the  makins  of  the 
contract  in  the  diclaraUon  mendoned."  Held,  on 
special  demurrer,  that  inasmuch  as  bis  individual 
babilily  niiglit,  in  one  particnlar  case,  have  arisen 
independently  of  contract,  ths  plea  was  in  its  pre- 
sent form  no  answer  to  the  action.  Midland  G. 
IF.  B.  V.  Qmm,  1  Ir.  Jur.  260,  Q.  B. 

Qussre,  whether  the  companies  consolidation 
danses  Act,  (8  &  9  Vic.  c  16,  ss.  8, 18, 19, 21,  79,) 
affect  the  legal  ttaiut  of  Infant  shareholders.  76. 

^ndence."] — Admissions,  and  letters  by  an  infwit, 
are  receivable  in  evidence,  on  the  part  of  the 
plaiotitl^  in  an  action  against  the  infant  fur  neces- 
saries furnished  during  infancy.  O'Atrtf  v.  Road* 
7  Ir.  L.  Hep. 434,  CP. 


INFERIOR  COURT— Si.  CsawoiAii  Qdu. 
TBR  Sessiuhs.  Civil  Bili.  MAomuTu 

Qu8n%  can  an  orderiuidertbe3ft4Vibc.lU 
issue  without  a  eertioruri.  JtDaM  v.  ff— f- > 
Ir.  L.  Rep.  165,  Q.  B.  ^  * 


INFORMATION— 5««  CaiiniiAi  Uw.  K^. 

aiSTKATBS.  RbVXBUK. 

INJURIES  TO  PROPERET.^ 
Cbuihal  Law. 


INQUIRY.  (WRIT  OF.)-&e  Com. 

The  importance  of  the  faots  is  not  of  itidf  toft, 
dent  reason  for  having  a  writ  of  inqahy  for  dui. 
ges  sped  before  a  judge  instead  of  tbeilicri^  ih^ 
the  venue  is  laid  in  Dublin.  And  tin  ptuuiff 
declining  to  accede  to  the  suggestioo  of  tlie  coon 
— that  the  inquiry  should  be  taken  befm  t  'vaim 
of  assize — the  motion  was  refused  vitli  tin[ 
Nwhten  V.  Barriwn,  3  Ir.  L.  Rep.  886,  CP. 

Judgment  was  entered  on  a  parUimeQiuy 
pearance,  and  a  writ  of  inquiry  sped,  the  ootiM  of 
which  was  irr^ular,  being  enUtled  in  tfai  wroar 
court,  the  writ  of  inquiry  was  set  snde  vitknt 
costs,  and  the  defendant  had  leave  to  pleid,  « 
payment  of  the  costs  of  entering  the  psriiiaeiittn 
appearance.  Streteh  v.  Hugket,  3  Ir.  L  Bn 
366,  C.  P. 

A  writ  of  inqiury  was  directed  to  be  iptd  hdbn 
a  judge  at  Niri  Priua^  the  writ  was  Rtnnuble 
upon  the  27tb  of  November,  and  wsi  oot  exttottd 
till  the  4th  of  December,  but  the  rittiiyiit 
Prius  commenced  on  the  26th  of  No*enber.  Held, 
that  tlie  proceedings  were  rccoltr,  mi  tW  the 
verdict  should  not  be  disturbed,  upon  the  gnand 
that  the  writ  was  out  of  return  befon  it  vu  a^ 
cuted.    Browne  v.  Brady,  4  Ir.  U  Rep.  S4&,  Q.  E 

A  motion  for  liberty  to  speed  s  writ  of  tn^, 
before  a  judge,  should  be  made  udod  notke.  O'CW 
neU  v.  aCaUogham,  10  Ir.  L.  Rep.  11%  El 

INQUISITION— 5««  EnmcL 

INSOLVENCY-^  ImoLvur. 

INSOLVENT— .S^  Abb»t.  CiAMmoOsDn. 
Jddoheut,  (as  in  Cabb  op  Noa-;^.)  S^ 

QUESTXATIOR.   JtnKlMBVT,  (ASSIQIHIR  OF.) 

Actione  /^.] — An  action  of  trefpssi,forbreikisg 
and  entering  plainti£F*s  house,  and  seini^  bii  forn- 
ture,  &&,  may  be  maintained  by  a  perm  wboiaW 
quently  to  such  trespass,  but,  before  the  ooam«ii» 
ment  of  the  action,  has  become  iosolvai^  todenedsl 
the  usual  assignment  to  the  provisiou]  anjp« 
as  the  plaintiff  is  entitled  to  recover  coapenmioB 
for  the  injury  sustained,  dorit^thsinlflmlbctraa 
the  committing  of  the  treqMss  and  tW  enc^ 
of  the  assignment,  and  the  rig^t  of  le&i  lo  ik 
extent  does  not  pass,  under  the  wmmmA,  to  the 

Srovisionnl  assignee.  Aspenait  r.  JmO,  1  Jr.  I* 
lep.  261,  Ei-i  S.  C,  1  J.  ft  C.  I4i 
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la  Eutar  Term  1840»  the  plaintiff  toed  the  de- 
enduit  io  owMMpnC  upon  aspedal  contracL  Plea 
bat  after  the  filing  of  the  deoUradotn  the  plaintiff 
oDga  priioiier  filed  liie  pecitkn,  aa  an  iMolvent 
I^Hor,  praying  to  be  dlieharged  pnnaant  to  the 
utntes  for  the  rdief  inwlvent  dditon>  and  ooo- 
eyed  and  amgned  all  his  interest  in  his  real  and 
teraoDal  property  to  the  provisional  assignee,  that 
aid  petition  was  not  dismissed,  and  that  said  inden- 
ure  wu  in  full  force  and  efiect  Replication,  that 
ifter  be  vas  arrested  and  executed  the  said  assign- 
DeDt,  sod  before  the  said  plea  was  filed,  be  settled 
be  debt  for  which  he  had  been  arrested  and  impri- 
ooed  with  the  consent  of  his  detaining  creditor,  and 
iid  Dot  obtain  his  discharge  from  prison  by  Wrtne 
if  iny  order  or  adjndication  of  said  coorti  whereby 
he  jorisdiction  of  the  said  court  over  the  said  mat- 
er beoane  detarmined,  and  the  said  aaa^ment 
Muu  inoperatin  and  void.  Held  upon  general 
[enorrer  that  tbia  refdieaUon  was  bad,  the  right 
0  ne  being  vested  in  the  pnniaional  assignee. 
tfMAbT.Pomr.  4lr.  L.Rep.  163*  Q.  B. 

A  warrant  of  attorney  was  executed  by  an  insol- 
ent, pursuant  to  the  1  &  S  Geo.  4  c.  59  s.  28  antho- 
iiiog  the  enti^  of  a  judgment  against  himself.  The 
nuit  allowed  judgment  to  be  entered  under  an  order 
)f  the  Insolvent  Court,  though  more  than  twenty 
rean  liave  elapsed  since  the  warrant  had  been  exe- 
nited.    Can^liMi  v.  Regmt,  8  Ir.  L.  Rep.  191,  Q.  B. 

Actum)  by  and  against  the  astigneetS] — The  pro- 
risions  of  the  3  Geo.  4  c  124,  s.  16  which  vest  the 
•state  of  the  insolvent  in  a  new  assignee,  by  relation 

0  the  time  of  the  first  assignment  are  not  contained 
ri  (he  1  &  2  Vic  c.  107.  Hf'Keon  v.  Smith,  5  Ir. 
L.Rep.2il,  CP. 

A  general  avowry  by  an  assignee  of  an  insolvent 
'or  rent  which  had  accrued  due  to  a  former  assignee 
rhu  had  died,  is  bad.  Jb. 

Semble,  a  right  of  entr;  for  condition  broken 
nstts  by  the  assignment  to  tlie  provisional  assignee 
)f  the  bdr  of  the  grantor  who  bad  become  insolvent. 
Orr  V.  Sttmtuoih   &  Ir.  L.  Rep.  8,  Ex.  Cb. 

The  assignment  of  a.  leasdiold  interest  to  the  aa- 
Bgoee  of  an  insolvent  is  evidence  <i£  acceptance  till 
be  eontrary  be  proved^  JbcAr  v.  Gumnon,  Bl.  D. 

1  a  157,  N.  P.   [Per  Pigot*  C.  &] 

The  sheriff  levied  under  an  execution  on  a  judg- 
neut,  on  bond  and  warrant,  the  warrant  not  having 
leee  filed  within  twenty-one  days  pursuant  to  the 
iroviaions  of  the  3  &  4  Vio.  c.  105  s.  1S>  and  paid  i 
)ver  the  amount  levied  to  the  assignees  of  the  coou- 1 
or,  who  had  filed  his  petition  in  the  Insolvent  Court ' 
field,  that  though  this  petition  was  afterwards  dis- 
nissed  on  the  application  of  the  insolveott  such  dis- 
nissal  did  not  divest  the  right  of  the  asrignee  so  as 

0  give  a  right  to  the  execution  creditor  to  recover 
he  amount  of  the  levy  in  an  action  for  money,  hnd 
md  received  against  the  sheriff.   Madden  v.  Soli, 

1  Ir.  L.  Rep.  104^  C.  P. 

Title  of  astignee  under  vesting  order.'] — The  she- 
-iff  Ktzed,  on  the  23rd  of  April,  under  a  writ  ofyf. 
i-founded  on  a  judgment,  on  a  bond  and  warrantof 
ittoroey.  A.  B.  the  insolvent  was  arrested  at  his 
>vn  request,  at  the  suit  of  another  creditor  before 
he  lale,  which  took  place  on  the  SSrd  of  May.  On 
he  t5th  of  June  he  presented  his  schedule  to  the 


Insolvent  Court;  on  the  following  day  tbe  order  was 
made  vesting  his  property  in  tba  plaiBtift.  In  an 
action  of  trover  againat  the  dieriff  by  tbe  aaa^iieaw 
Held,  that  the  sheriff  wm  niot  liable  under  tbo  fi8 
section  of  tbe  8  ft  4  Vic.  c  107,  and  that  tbe  vest- 
ing order  bad  no  relation  to  the  date  of  tbe  arrest. 
Limdeag  v.  Gobeg  1  Ir.  Jnr.  al76,  Ex.  Cb. 


INTEREST— JuDoxEMT  (revival  of.) 
Etioercx. 
— 4 — 
INTERLEADER. 

Practicv.J-— A  sub-sheriff  having  made  a  levy  un- 
der a  writ  of^  fa.  was  allowed  under  the  0  &  IB 
Vic.  c.  64,  to  lodge  in  the  court  the  monies  levied, 
deducting  therefrom  tbe  costs  of  the  motion,  he  hav- 
ing been  served  with  notices  by  claimanta  calling 
upon  him  on  pain  of  personal  responsitHlity  not  to 
pay  over  to  the  plaintiff  those  monies.  Burke  v, 
Danyy  9  Ir.  L.  Rep.  287,  C.  P. 

An  officer  of  an  inferior  court,  not  in  a  pouUon 
to  file  a  bill  before  the  pasring  of  the  9  &  10  Vic 
c  64,  cannot  obtain  an  order  for  parties  to  inter- 
plead under  its  provisions.  Moylan  v.  Sugert,  10 
Ir.  L.  Rep.  266,  C.  P..  S.  C.  Bl.  D.  &  O.  244. 

Tbe  plaintiff  must  have  notice  of  a  motion  by  the 
sheriff  for  a  rule  to  interplead.   .■  —  -  t.  -  ■■ 
BL  D.  &  O.  264,  Ex. 

The  sheriff  is  bound  to  apply  for  an  order  under 
the  Interpleader  Act,  at  the  earliest  possibleoppor- 
tunity  after  seizure  and  notice  of  dalm.  WriMon 
V.  Purcefl;  Bl  D.  &  O.  265,  Ex. 

The  sheriff  must  come  to  the  cmtrt  aa  early  aa 
possible,  and  cannot  make  a  aupplemeutal  affidavit 
to  aoconnt  for  his  delay.  Wrigbif  v.  Bentin,  BL  D. 
ft  O.  284,  Ex. 

When  a  party  by  his  own  act  haa  been  plaeed  in 
a  position  to  be  stied,  he  cannot  eall  on  the  oonrt 
for  relief  under  tbe  Interpleads  Act,  9  ft  10  Vie. 
c.  64.    Horner  v.  WVcookM,  1  Ir.  Jur.  136,  Q.  B. 

What  a  eufieient  claim.'] — The  mere  fact  of  clairaa 
being  made  to  a  levy  in  the  hands  of  the  sberi^  does 
not  entitle  him  to  the  interference  of  tbe  court  within 
tbe  provisions  of  tbe  9  ft  10  Vic.:  c.  84  s.  6*  -  Maho» 
V.  Mojfna,  Bl.  D.  ft  O.  98,  Ex. 

Sheriffs  fits  and  costs.] — In  tbe  cbsq  of  a  disputed 
claim  to  goods  seized  under  a  fi.  fa.  the  sheriff  is 
entitled  to  his  poundage  and  expenses  of  keeping 
the  goods,  but  is  not  entitled  to  the  costs  of  an  in- 
terpleader motion  under  the  9  ft  10  ^o.  e.  64. 
Marquis  nf  Lanadowne  v.  Bradshaw,  Bl.  D.  ft  O. 
173,  Q.  B. 

Tbe  sheriff  is  not  entitled  to  the  costs  ofande  to 
interplead  although  the  claimant  abandons  his  claim. 
BaU  V.  Brwm,  Bl.  D.  ft  O.  263,  Ex. 

The  court  not  will  allow  the  sheriff  the  costs  of  an 
application  under  the  Interpleader  Act,  unless  there 
has  been  gross  neglect  on  tbe  part  of  the  other  par- 
ties, but  when  an  execution  creditor  waives  in  court 
his  claim  upon  the  goods  seized,  being  already  ap- 
prized by  affidavit  of  the  justice  of  the  other  party's 
demand,  the  court  will  allow  the  sheriff  and  Uie 
claimant  the  costs  of  their  attendance  on  that  day, 
against  tbe  execution  creditor.  SchMm  v.  Figjiu, 
1  Ir.  Jur.  16,  Ex. 
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When  the  sheriff  has  used  doe  diligeaoe,  the  cowt 
will  direct  the  costs  of  the  rule  to  interj^ead,  and  of 
attendance  on  the  motion  to  be  paid  by  the  party 
who  shall  fail  on  the  inne.  FUMgamU  n  Cbols^ 
1  It.  Jut.  64,  Eic 

Where  after  the  sheriff  has  obtained  the  common 
interpleader  role,  the  claimant  and  execution  cre- 
ditor enter  a  compromise  wbmby  the  former  aban- 
dons a  portion  of  his  claim,  the  clamant  was  directed 
to  pay  the  sheriff  all  the  costs  incurred.  Lu$etmAe 
T.  Blake,  I  Ir.  Jur.  248.  Ex. 

Costs  of  issue.'] — Where  a  sheriff  made  a  seiznre 
of  sheep  under  a Jl.  ^  and  an  adverse  claim  being 
set  up,  applied  for  relief  under  the  Interpleader 
Act,  the  court  directed  an  issue,  and  directed  the 
sheriff  to  retain  the  sheep  nntil  the  determination  of 
the  trial.  A  verdict  having  passed  for  the  claimant, 
lie  brought  an  action  against  the  sheriff  for  injury 
alleged  to  be  sustained  by  the  seizure  of  the  sheep, 
tiie  court  stayed  this  action  and  referred  it  to  the 
Master,  to  asoertaiD  whether  any  deterionuion  was 
catued  to  the  sheep  by  the  ^^^'f^  of  the  sheriff]  to 
take  an  aecoont  of  the  sheriff's  expeosea,  and  to 
strike  a  ballance  between  the  charges  of  the  sheriff 
and  such  loss.  The  court  directed  the  costs  of  the 
issue  to  be  paid  to  the  claimant  by  the  execution 
creditor:  Butler  v.  Lloytit  I  Ir.  Jur.  37,  Q.  B. 

INTOXICATION-^  Cuhisal  Law. 

— 

JUDGE — See  JnBisDicTKOir« 
— ♦ — 

JUDGMENT— DsBT.   Scirb  Facias. 
LmiTATioRB  (Statute  of.) 

On  bond  and  warrant.] — See  Wabhant. 

Of  jttdgmente  generatlt/.'] — iSW  Paactice.  Cm- 
Miif AL  Law. 

JURAT— 6!w  Afhoavit. 
— • — 

JURISDICTION  (OF  COURTS)— 5«  Geand 
JuBT.  Maqisteates.  Citil  Biu.  (Coobt.) 

A  judge  in  chamber  has  no  jurisdiction  to  set 
aside  a  demurrer,  though  It  should  appear  frivolous, 
and  merely  filed  for  the  purpose  of  delay.  &mtfy 
T.  O'Brien,  1  Ir.  L.  Rep.  379,  Q.  B:  [See  Smee* 
ton  V.  CoUier,  1  Ex.  Rep.  457 ;  5  Dow.  &  L.  184 ; 
l7L.Joa.N.S.57,  C.  P.] 

The  Court  of  Qneeu*s  bench  has  jurisdiction  to 
set  aside  an  Incompetent  person  when  called  upon 
a  grand  jury  paneL  JSr  paiie  Samian,  2  Ir.  L. 
Rep.  7. 

Semble,  that  the  Court  of  Common  Pleas  has 
jurisdiction  to  entertain  writs  of  error  from  inferior 
courts.  Harkin  v.  Jfonfiromenr,  8  Ir.  L.  Reo. 
471,  CP.  "»  * 

When  the  judges  differ  in  opinion  upon  cases 
reserved,  the  opinion  of  the  majority  is  not  con- 
clusively binding  on  every  judge  in  au  fliture  caias. 
In  ve  Larkin,  4  Ir.  L.  Rep.  46,  Ex. 

The  law  courts,  and  Court  of  Exchequer  Cham- 
ber in  Irelandi  have  no  jurisdiction  from  the  28 
Geo.  3,  G.  31,  s.  1,  and  the  4  Geo.  9)  c  39,  Ir.,  to 


proaoaDoe  any  judgneot,  or  order,  tWr  wnU  M 
have  proooanoed  by  eosomen  law  bdbre  tlv 

ing  of  these  atatotea;  and,  thsfefore,  the  EmIiIIL 

Chamber  has  do  power  tosdeetuypatiealttM 

tion  of  the  evidenoe  set  fnth  in  tks  baiitf  tnm. 

tions,  not  bang  the  sutyeet  matter  of  saep^S, 

taken  at  the  trial,  and  to  affirm,  or  renM^ 

judgment  of  the  court  below  upon  t^Baaatibdi 

won  audi  portion  a£  the  cvidsses  akia  laj 

TrimbUeton  t.  Ktmmit,  5  Ir.  U  Bap.  980,  Dm! 

Proa 

Qume,  can  the  court,  under  the  vn^m  li 
38  Geo.3,a3I,s.  l,direatjiidgBMBttokaiaa! 
up,  fat  UiepartT  takhmsulnuof  «ice|iiiiis^«^^(g 
awarding  a  venire  de  isovSb   Orr  t.  Skmm.  & 

Ir.  L.  Rep.  2,  Ee.  Ch.  -.a 
The  origin  of  the  jurisdiction  of  Uie  Cotn  of 
Exchequer  was  the  fioticm  of  tlie  fao  rnmi.  TW 
43  Geo.  3,  c.  63,  not  only  sffnts  Ik  node 
brin^g  parties  before  the  court,  it  don  dw^  i, 
adnuts  its  jurisdiction  to  diqMws  of  cbm  bttiug 
subject  and  subject ;  the  LegisUton  io  eflett  k« 
said  tliat  the  fiction,  is  no  Im^er  neosHan. 
v.  Murray,  0  Ir.  L.  Rep.  2S7,  Ex.  [Pa  Pom. 
fatiier.  B.] 

If  the  diaraeter  <rf  either  plaintiff  or  dcfadM 
sufliciendy  appear  on  the  fine  of  tbe  dediiBi«, 
to  found  a  jurisdiction  as  to  him,  that  ii  Mfiaai 
to  give  the  court  juriadicti<Hi  in  tlieattioa  EAu 
V.  Wright,  9  Ir.  L  Rep.  261,  Ex. 

Tha  court  wIQ  not  summarily  dedde,  apoo  motjia, 
a  queMion  whidi  will  hereafter  piwnt  itidftar 
adjudiodott  in  an  action  pending  betvea  the  pv- 
ties  to  the  motion,  and  founded  opoa  tbe  faoi 

which  have  occasioned  it   Jfotfcgi  n  ,  ]0 

It.  L.  Rep.  14,  C.  P. 

The  court  above  will  review  an  order laadt  by 
a  judge  in  chamber,  but  the  motiou  nust  bt  lo 
vary  or  set  aside  the  order  sraDted  I7  the  jodp. 
CaUr  T.  Flattery,  8  Ir.  U  Rep.  117,V^  B, 

Jurisdiction  over  their  Q^Rxf.}— The  oout  hi 
not  jurisdiction  to  pronounce  any  role  oo  u  ippt 
cation  made  by  a  party  who  hsd  hdd,  ud  y 
been  dismissed  by  the  Chief  Jurtioe  from  tlie  oS« 
of  crier  of  the  court,  to  be  restored  to  the  enob- 
ments  and  duties  of  said  office,  dlesii^  k  bl 
been  illegally  and  improperly  diwuMa  Ihcnfita. 
In  re  &nnedy,  7  Ir.  L.  Ri^  817,  C  P. 

When  an  attorney  obtains,  from  tbe  oppnilt 
party,  being  an  illiterate  person,  and  ooder  drew- 
statMMS  suspidoos,  though  not  aotoallj  fnadslsi, 
a  doeument  porprnting  to  be  a  diKUaer  of  to 
demand,  and  of  his  having  aotiioriied  )u^tnij 
to  bring  the  actioii,  kbe  eoort  has  a  MHsarjr  jn- 
diotioo  orer  ita  oflfteer  to  order  it  to  bs  gine  1^ 
Tobim  V.  Gny,  BL  D.  ft  O.  lOS.  Ex. 

An  attorney  brotight  aetioiis  in  Iba  mm 
several  committee  men  of  a  railway  omfuji 
judgments  of  non  pros  were  entered  by  tbedcm- 
ants  {  before  the  actions  were  commeDeal  m  d 
the  committee  men  had  directed  bii  um  to  be 
withdrawn  from  tiie  committee.  Held,  that  be 
was  entitled  to  an  indemnity  from  the  tittnn 
against  the  costs  of  these  judgmeBts.  Munrp 
Pet,  KeUy,  Retpn  BL  D.  &  0. 175»  Q.  B. 
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JURT.  (COMMON  AND  SPECIAL.)-^ 
Qbamd  Jtnr.  Cmikdal  Law. 


I.  CoMMOlt  JORT. 

II.  Sfeciaxi  Jubt. 

When  to  he  ^ummofM/.}— Cballenge  by  the  de- 
fendaat  to  the  array,  beoanse  tlw  jarors  in  this 
case,  or  aoy  of  them,  were  not  aummoned  to  tare 
apw  the  aaid  yon  aii  daya  before  the  day  named ; 
the  plaintiff  rapHed,  that  there  waa  another  dti* 
trtogaa  lodged  with  the  sberiii;  and  that  the  jnron 
w«reMBimoned  thereon  riz  days,  ftc,  uid  that  they 
weie  the  aane  jurors,  named  in  the  dittringas, 
lodged  in  this  caae,  and  that  tfan  were  in  attend- 
Mice  ready  to  be  sworn.  Held,  on  demurrer  to 
this  replication,  that  the  jury  were  summoned  in 
sufficient  time.  Jf«y&  v.  Walker,  2  Ir.  L.  Rw. 
210>  C  P. 

The  defendant  challenged  the  array,  becaoae 
sx  days  before  the  first  day  of  the  Nin  Prius 
nuings  the  jurors  empannelled  were  not,  nor  was 
any  of  them,  nor  any  jury  oF  the  county  of  the 
city,  &C,  summoned  to  serve  upon  the  jury  fur  the 
trial  of  the  issue  in  that  cause,  by  virtue  of  any 
writ  of  wfitr*  Jbciatt  distringas,  fte.  Hdd»  on 
demnrrer,  that  the  challenge  waa  bad.  Wuttan  v. 
BMgite$,  8  Ir  L.  Rep.  36^  Ex. 

An  issue  bdng  joined  on  a  challenge  to  the 
smy,  00  the  ground  that  the  jnrora  were  not  sum- 
moned six  dear  days  before  Uie  date  ^  the  trial. 
Held,  that  the  omission  of  a  few  jurors  would  not 
fitiste  ^e  panel.  Taylor  v.  QibneSi  BL  D.  ft 
0. 85. 

Held,  that  triers  are  not  to  presume  that  all  the 
joron  who  did  not  appear  In  court  wereanmmoDed 

in  time.  76. 

A  challenge  to  the  array  will  not  be  allowed 
when*  the  plaintifi  is  not  in  default.  HarHgan  t. 
M'CaUhtf,  Bl.  D.  &  O.  86,  note. 

The  question  decided  in  GiUetpie  v.  Cwnmuigt 
vii  only  as  to  the  default  of  the  plaintiff.  Ih, 

Co$U  ofJmry.2 — ^SSw  Costs. 


IL  SnciAXi  JoET. 

The  cause  had  been  tried  by  a  special  jury,  and, 
upon  a  bill  of  exceptions  having  been  taken,  a 
vmire  de  novo  was  awarded.  The  defendant 
brougbt  down  the  cause  by  proviso.  The  distringas 
was  io  the  common  form,  except  that  the  words 
"proviso,"  were  written  under  the  officers  name, 
and  it  waa  objected  at  the  trial,  first,  that  the  dis- 
tringss  was  informal  and  irregular }  and,  secoudly, 
that  the  special  jury,  struck  upon  the  first  trial, 
was  the  proper  jury  to  try  the  case,  and  not  the 
common  jury  by  which  it  had  now  been  tried. 
Hdd,  that  the  cause  had  been  properly  tried. 
SmA  V,  Nangkt  S  Ir.  L.  Rep.  296,  Q.  B. 

The  fwm  of  a  rule  for  a  special  jury  when 
obtained  by  defendant  after  n<Hice  of  trial  served. 
Weodi  V.  Sandford,  2  Ir.  L.  Rep.  380,  Ex. 

A  town  councillor  of  the  borough  of  Dublin  is 
exempt,  and  disqualified  from  serving  on  a  special 
jury  summoned  within  the  borough;  and  one  of 
the  special  jurors  liavtDg  been  clullenged  at  the 
trial,  on  the  ground  of  being  a  member  of  the 


town  conneil  of  the  borough  of  IXiUiii»  the  oppo- 
site  party  pteaded,  that  that  juj  was  a  special 
jury,  **  and  that  at  the  time  of  the  striking  of 
jury  aforesaid,  and  the  anting  of  the  a^  panel, 

the  swd  juror  was  a  town  councillor  of  the  borough 
of  Dublin,  and  that  the  same  was  well  known  to 
Hie  said  defendant  at  tlie  time  of  Hie  striking  of 
the  said  jnry,  and  arraying  of  said  pand."  Held, 
Hiat  the  challenge  was  good,  and  the  counter-plea 
no  answer.  (yCtnuuU  v.  Man^ld,  9  Ir.  L.  Rep. 
179.  Ex.  Ch.    [Ricbards,  B.,  dieeeniiente.^ 

Under  the  3&  4  Wro.  4,  c.  91,  it  is  the  duty  of 
the  Recorder  of  Dublin  annually  to  revise  the  lists 
of  the  jurors  of  the  county  of  that  dty,  and  to 
cause  a  general  iht  of  jurors  to  be  made  out,  and 
delivered  to  the  elerk  m  the  peace  of  the  said  dty> 
for  the  pniposes  of  the  ensuing  year.  On  motioo 
for  a  new  trial,  on  the  gronnd  that  theee  general 
listfl^  from  wMch  were  framed  the  jurw's  book,  and 
the  spedal  jury  list,  were  fraudulently  dealt  with, 
for  the  purpose  of  prejudicing  the  traversers  in 
their  defence.  Held,  that  this  was  not  a  proper 
ground  for  a  motion  for  a  new  trial.  v.  O'Cm- 
nett,  7  Ir.  L.  Rep.  261,  Q.  B.;  S.  C.  Armstrong 
and  Trevor,  II  CI.  &  Fin.  155,  Dom.  Proc. 

A  town  conndUor  of  the  bcnmgb  of  Dublin  is 
exempt  from  serving  on  any  apeeial  jury  sum* 
monoi  in  trials  in  tiie  superior  courts,  and  the 
objection  may  be  taken  advantage  of  either  before 
the  officer  at  striking  of  the  spedal  jury,  or  by  a 
challenge  to  the  polls,  when  the  juror  comes  to  be 
sworn.  Long^  v.  Barrett,  7  Ir.  L.  Rep.  48^  C.  P. ; 
S.  C  8  Ir.  L.  Rep.  331,  Ex.  Ch. 

Sed  quaere,  whether,  if  the  ol^ection  be  not 
taken  before  the  offloer,  it  can  be  tuen  advantage 
by  way  of  challenge.  8  Ir.  U  Rep.  331» 
Ex.  Ch. 

Ooa$if^>9eieUJwy,']Se9  Com 
JUSTICE  (OF  THE  PEACE)— &e  BfAon- 

TBATE. 



JUSTIFICATION,  (PLEA  OF)-^  Plead- 
iNo.  TaseFAsa. 

— • — 

LANDLORD  AND  TENANT— fif«  Deed 

EjECTHBNT.  CuTEKART.  REFLEVUr.  TSKSFABS. 

U$e  and  Occupation.2 — Se*  Assdmfsit. 

AoMm  to  Qmt.^-~3e*  EjacmsiiT. 

JDmitM.] — iS!nr  EnECTMEHT. 

RevertuM.'] — See  Ejxctmeht. 

Tenantiy  at  WUL'] — A  tenant  holding  under  a 
lease,  containing  a  daase  <tf  forfeiture  omitted  to 
perfcwm  the  ocMuiiHon,  bat  was  allowed  to  renuin 
thirteen  years  in  possesutHi  after  the  forfoiton. 
Held,  that  the  landlord  having  allowed  a  reason- 
able time  to  elapse  after  the  forfoitun  beoame 
complete,  the  tenant  beoame  at  all  events  a  tenant 
at  will,  which  tenantcy  must  be  determined  before 
the  bringing  of  an  ejectment.  John$on  v.  Bm$$eU, 
4Ir.L.  Rep.  170^0.  B. 
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Leatet.^ — A  lease  to  several,  in  the  granting 
part,  gave  separate  portions  to  the  respective 
lertees  at  separate  rents;  but  the  habntdum  and 
covenants  in  the  lease  were  joint.  Held,  that  the 
lease  was  Joint.  Kentudu  v.  Haot»,  2  Ir.  L.  Rep. 
I86.Q.B. 

In  an  aotioa  for  the  distarbance  of  a  fisher  j,  the 
plainti^  in  proof  of  his  titl^  proved  the  execution 
of  a  lease,  or  the  ioctu  in  ouo  to  him,  by  a  corpo- 
ration, which  leaser  to  be  valid,  required  the 
consent  of  certain  parties  thereto,  and  recited  tbat 
•och  consent  had  been  obtained.  Held,  that  such 
was  Buflbrient  proof  of  its  validity,  without  actual 
proof  of  such  consent,  which  the  jury  might  pre- 
sume, evidence  to  the  contrary  not  having  been 
given,  and  the  onus  probandi  lying  on  the  party 
who  asserted  the  invalidity  of  the  instrumwit.  Gab' 
bett  V.  CUmcy,  8  Xr.  L.  Rep.  S99,  Q.  B. 

Ow-hol^ng  Tenant."] — A  tenant  over  holding, 
after  the  expiration  of  a  notice  to  quit  by  the  land- 
lord, is  not  liable  to  a  distress  for  rent  which 
became  due  subsequently,  unless  there  has  been  an 
agreement  for  a  new  tenantcy,  or  a  renewal  of  the 
fbrmer  one.  Vafy  v.  Colbertt  8  Ir.  L.  Rep.  355,  C  P. 

Btnt.'] — Sea  Dbbt.  ConHAHT.  Umb  akd  Occu- 
rATioR.  Statdts  mt  Limitatiohs. 

A.  being  possesod  of  certain  premises  for  two 
terms  of  years,  under  separate  leases,  at  the  yearly 
rent  of  £12,  and  £16  respectively,  assigned  the 
said  premises  to  **sulHect  to  the  Myment  of 
the  yearly  rent  of  £44,  and  to  the  performance  of 
the  covenants"  in  the  original  leasee.  A.  subae- 
quently  by  deed  reciting,  that  he  was  entitled  to  a 
|>roflt  rent  of  £16  per  annum  out  of  the  premises 
in  question,  sold,  and  conveyed  his  interest 
thereon  to  C  Held,  that  there  was  a  sufficient 
reservation  of  rent  on  the  assignment  from  A.  to 
B.,  and  that  d  as  the  assignee  of  the  former,  was 
entitled  to  maintain  an  action  of  debt  against  the 
latter,  for  the  recovery  of  the  arrears  of  the  rent. 
Clarke  v.  Cbt^Uan,  3  Ir.  L.  Rep.  427,  Ex 

Rent  may  be  conveyed,  severed  from  the  rever- 
sion, so  as  to  give  the  grantor  an  action  of  debt 
for  the  arrears.  lb. 

Rent  arising  from  the  sale  of  the  profit  of  the 
land,  there  being  no  tenantcy,  is  not  appurtionable 
between  the  executors  of  the  tenant  for  life  and 
the  remainder  man.  Z>«ase  v.  O'iZntf^,  8  Ir.  L. 
Rep.  52,  Q.  B. 

Double  Rent."] — In  debt  for  double  rent,  under 
the  15  Geo.  S,  c.  8,  s.  9,  Ir.,  for  not  giving  up 
irassession  pursuant  to  the  tenant's  notice  to  quit, 
the  declaration  must  aver  the  notice  to  have  been 
in  writing.  Farrel  v.  Donnelfyt  4  Ir.  L.  Rep. 
476,  Ex. 

Surrender.'] — L.,  lessee,  pur  autre  vie,  assented 
to  a  new  letting,  by  the  landlord,  of  a  part  of  the 
demised  premises  to  M.,  who  entered  into  posses- 
sion. Held,  that  this  was  a  valid  surrender  by  act 
and  operaUon  of  law,  within  the  Statute  of  Frands, 
(7  Wm.  3,  c.  12,  Ir.,)  of  the  interest  of  L,  in  the 
part  demised  to  H.  I^nch  v.  Lytteh,  6  Ir.  I» 
Rep.  131,  Ex. 

The  doctrine  of  aurrender  by  act  and  operation 


of  law,  as  laid  down  in  Thomas  v.  Cook,  (2  B.  h 
AL  119,)  in  the  case  of  a  chattel,  lecognised  ud 

applied  to  a  freehold.  lb. 

Cantraett  of  tenantcif.'] — A.  being  possessed  of 
certain  premises  tinder  a  lease  for  thirty-one  yean 
still  unexpired,  the  reversion  in  fee  of  which  be- 
longed to  B.  did  by  parol  agreement  oo  the  15th  «f 
March,  1 837,  permit  and  suffer  B.  to  take  possts 
sion  of,  and  from  thenceforth  to  occupy  and  nse  for 
the  purpose  of  planting  trees,  a  certain  portion  of 
the  said  demised  premises  upon  the  t«naa  of  the 
yearly  rent  reserved  by  the  lease,  being  reduced  by 
a  COTtain  sum  agreed  upon,  and  which  Baidrsdaeed 
yearly  rent  was  for  aoroe  time  paid  by  A.  to  B.  vha 
p;ave  receipts  for  the  same.  Held,  ovemfiag  the 
judgment  of  the  Court  of  QuemTa  Beoeb,  (5  Ir. 
L.  Rep.  287.)  that  this  pand  demiae  did  not  aoMMm 
to  a  re-damise.  Z>«^p  t.  Leonard,  6  Ir.  L.  Brp. 
473,  Ex.  Cb. 

Defendant  by  parol  agreement  with  the  plaintiff 
took  a  portion  of  his  land  for  grasiug,  the  pluatiff 
undertaking  to  watch  the  cattle  of  the  defendant,  and 
reserving  to  himself  the  grazing  of  a  horae.  Held, 
that  this  was  a  mere  oontract  for  agtatmeot,  and  the 
possession  of  the  luid  did  not  ttmefa^  peas  to  the 
defendant  M^Migan  v.  AdnmUt  8  Ir.  L.  Kep.  IdX, 
Q.  B. 

Land  was  prepared  and  tilled  by  A.  •  tenant  for 
life,  and  allotted  by  him,  at  a  certain  rate  per  acre, 
in  small  portions  to  his  labourers  for  tbe  purpose  of 
plantii^  potatoes,  the  labour  being  done  at  his  ei- 
peose ;  the  potatoes  were  planted  by  the  Inbouren 
and  above  ^vuod  wlien  A.  died,  ana  the  renaindsr 
nian  prevented  the  labonrert  from  anymg  off  the 
crop  until  they  had  paid  him  the  rale  ao  i^greed 
upon.  Held,  that  the  oontract  created  by  soofa 
holding  was  nut  a  demise  of  the  land,  but  a  si&e  of 
the  prraBt  derivable  therefrom.  Dmm  r.  O^iKsttfy, 
8  Ir.  L.  Rep.  5*2. 

LANDS'  CLAUSES  CONSOLIDATION* 

ACT — iSw  FUBUC  COMFAIT. 

LEASE— Aa  LanDLomD  aivd  Tuiaiit. 

LETTERS  TESTAMENTARY—^  Aom- 

KISTRATIOR.  PLBAOINO.    ScXU  FaCIAS. 


LEVARI— Sx<tittaTBATOB. 

LIBEL— 6Ve  Cask. 

LICENSE— &v  Rbtkrvk. 

LIEN— <Sw  ATTomnBT. 

LIMITATIONS  (STATUTES  OF)— Sw 
Pkactigb  (Jddokeiit.)    Scibb  Facias. 

Proeen  to  m««.] — See  AMEBOKSirr. 

Reel  actitna.] — In  replevin  Uw  plmntiffdedared 


Digitized  by 


UmkaHoiuiStaiiilue/:^        [DIGEST  OF  CASES.]       LhnitoHoHi  {Statutn  i^  63 


on  a  taking  on  the  9th  of  Aognil,  1888*  and  the 
d^endaat  avowed  for  five  yean  arrears  of  reott  next 
l)erore  and  ending  on  the  25th  of  March,  1 836,  due 
to  the  defendant  by  virtue  of  a  demiie  theretofore 
made'  To  tfaia  avowry  the  plaintiff  pleaded,  amongst 
Dtber  pleas  a  plea  of  the  3  &  4  Wiu.  4  o.  27  s.  42, 
Lo  the  whole  amount  of  the  arrears ;  the  defendant 
deourred  that  the  plea  of  the  statute  should  have 
[leca  eonfioed  to  the  period  of  the  &ve  years  which 
were  beyond  the  six.  Demurrer  overruled.  H'U- 
„M  r.  JackMon,  2  Ir.  L.  Rep.  1,  Q.  a 

The  3  ft  4  Wm.  4  c  27,  applies  to  oonventiooal 
renu  between  landlwd  and  tenaoL  lb. 

Qinmt  are  arrears  of  rent  reserved  by  indenture 
pithin  the  42Dd  section  of  the  3  &  4  Wm.  4  c.  27. 
jbrntrimf  v.  Licyd,  2  Ir.  L.  Rep.  70.  C  P. 

The  S  ft  4  Win.  4  e.  87  doea  not  apply  to  elaima 
for  Utha  eompoaition  aa  between  the  tithe  claimant. 

the  ownw  of  the  land,  but  only  to  estates  in 
lithf.  The  withholding  tithe  composition  by  the 
jccupter  of  the  land,  is  not  the  adverse  possession 
iiteaded  by  the  I5th  aect.  of  the  3  &  4  Wm.  4  c. 
n.  Lord  Skanntm  v.  Hodder,  2  Ir.  L.  Rep.  223. 

If  no  rent  be  paid  under  an  existing  lease,  con- 
laisin^;  an  express  dause  of  re-entry  for  the  non* 
^aent  of  the  same,  for  upwards  of  20  years,  the 
bndlord  is  barred  by  the  3  &  4  W.  4,  c.  27,  from 
■eeovering  in.  an  e)eotment  broiurht  for  the  non- 
^ymentoT  the  rent.  Mtmnion  v.  Bii^ham,  3  Ir.  L. 
Rep.456,C.P. 

Where  ao  additional  rent  in  the  nature  of  a  penal 
mt,  was  reserved  by  indenture  of  deniae  between 
xsdkird  and  tenant.  Held,  that  snoh  roit  was  not 
vitUe  the  aeoond  aeetkm  of  the  statute  of  UnitatitHia 
3&4  Wm.4c.37.)  Dafy v, BteamOM,  Alr.L. 
Sep.  65,  Q.  B. 

Semhle,  no  rent  reserved  upon  an  indenture  of 
leoiiie  between  landlord  and  tenant  is  within  that 
lection.  lb. 

An  ejectment  for  non-payment  of  rent  is  niain- 
tinable  during  the  continuance  of  the  lease,  though 
Dore  than  twenty  years  have  elapsed  since  the  last 
mjfment    Crotbie  v.  Sugrue^  9  Ir.  L.  Rep.  1 7,  Q.B. 

The  3  &  4  W.  4,  c.  27,  s.  2,  does  not  apply  to  rent 
eceived  on  a  demise.  lb. 

Ejectment  on  the  title.  The  plaintiff  produced 
nd  proved  a  lease  of  the  premises,  bearing  date 
769,  and  made  by  £.  D.  W.  to  J.  A.  for  aad 
tiriog  the  term  of  nxty-six  years,  provided  the  said 
L  D.  W.'s  lasted  so  long,'*  butgare  no  evidence  of 
beexiitence  of  the  interest  of  £.  D.  W.in  the  pre- 
iliea.  There  vaa  some  evidence  of  a  vorbal  nego- 
isUon  between  the  defendant  and  tibe  plaintiff  for  a 
•w  lease  between  1835  and  1838  in  which  latter 
ear  the  defendant  got  into  possession.  Held  that 
otffitbstandiug  proof  of  the  death  of  the  said  E.  D. 
V.in  1821, the  jury  were  properly  directed  tofiud 

verdict  for  the  plaintiff,  and  that  as  the  lease  must 
e  taiten  to  have  expired  in  1 834  there  was  no  ground 
)r  the  operation  of  the  statute  of  Limitation*.  WU» 
m  V.  Hendrtn,  7  Ir.  L.  Rep.  429.  C  P. 

If  mines  be  excepted  to  the  grantor  in  a  lease  his 
ight  and  title  ia  not  barred  or  extingtushed  if  be 
niit  to  wtak  them  for  twenty  years,  such  right  re- 
lains  in  the  grantor  as  if  he  had  never  executed  the 
rent.  M'DonntUv.M'Kintjf,  10  Ir.L.Rep.514,Q.a 

Held,  that  an  DmiaaiiHi  to  work  quarries  granted 


was  not  a  diaeontimunoe  wHhin  Uie  8  &  4  W.  4,  e. 
27,  a.  &  ift. 

Held,  that  a  use  and  possession  of  part  of  theee 
qoarnes  by  the  grantee  of  the  lauds  would  not  jus- 
tify a  presnmption  of  the  possession  of  the  whole  eo 
a*  to  vest  the  title  of  the  grantor.  lb. 

Judgment.'] — A  judgment  of  Trinity  Term,  1817, 
agaicDt  A.  who  since  died,  in  1881  a  aeirt  ficiat 
issued,  but  no  further  proeeedinga  were  had  thereon  j 
in  1835  the  judgment  was  re-docketted.  The  court 
gave  liberty  to  issue  a  scire  ficia$  to  revive  the  judg- 
ment against  the  heir  and  terre-tenants  of  the  conu- 
zor.   Kelljf  V.  Croghany  2  Ir.  L.  Rep.  8.8,  C.  P. 

Scire  faciat  by  the  executors  of  the  coousee  of  a 
judgment  more  Uian  twenty  years  old  at  the  issuing 
of  the  writ  of  tcirefacioM.  Plea,  the  statute  of  Li- 
mitations, (3  ft  4  W.  4,  c.  27,  a.  40.)  Replication, 
a  judgment  of  revivor  recovered  by  the  plaintiff  with- 
in twenty  years.  Held,  that  the  plea  was  a  suffi- 
cient answer  to  the  claim,  and  that  the  replication 
was  bad  being  a  departure  from  the  case  made  in 
the  $cire  Jacioi.  Farran  v.  Bereafordj  5  Ir.  L.  Rep. 
487;  10  CI.  ft  Fin.  333,  Dom.  Proc.  overruling  the 
judgments  of  the  Courts  of  Queen's  Bendi  and  Ex- 
chequer Chamber.  2Ir.L.Rep.llO,Cx.  Ch.;  S.C. 
2  J.  ft  S.  97. 

A  new  right  accmed  to  the  executors  by  the 
judgment  of  revivor.  lb. 

Semble,  a  judgment  of  revivor  by  the  executors 
of  the  conusee  is  that  which  secures  the  money 
within  the  meaning  of  the  3  &  4  Wm.  4,  c.  27,  s. 
40,  and  the  time  runs  from  the  entry  of  that  judg- 
ment, lb. 

Semble,  the  8  Geo.  I,  is  repealed,  aa  far  as  judg- 
ments are  concerned  by  the  3  &  4  Wm.  4,  c  27, 
s.  40.  fb.  [The  8  Geo.  1,  is  repealed  by  the  7  ft 
8  Vic.  c.  90,  re^stration  of  Judgments  Act.][ 

Application  for  a  $cire  Jhcins  to  revive  a  judg- 
ment on  the  23d  November,  1840,  on  an  allegation 
of  payment  of  intereat  on  the  23d  of  November, 
1820^  a  similar  application  having  been  previoualy 
refuaed  in  consequence  of  an  informali^.  Held, 
to  be  in  time  to  snve  the  bar  of  the  Statute  of 
Limitations.  Kent  v,  ZMweHce,  8  Ir.  L.  Rep^ 
61,  C.  P. 

Scire  Jiiciat,  to  revive  a  judgment  against  the 
heir  and  terre-tenants  of  the  original  conusor. 
Plea,  Statute  uf  Limitations.  Replication,  a  revival 
of  the  same  judgment,  against  the  personal  repre- 
sentative of  the  original  conusor,  within  twenty 
years  from  the  issuii^  of  the  tcire  Juciae.  Held, 
sufficient.  Martm  v.  M^Ctatriemd,  3  Ir.  L.  Rep. 
113,  C.  P. 

A  payment  of  interest,  by  the  personal  repre- 
sentative of  the  original  conusor,  within  20  years, 
is  sufficient  to  keep  the  judgment  alive  against  the 
lands  in  the  bands  of  bis  heir  and  terre-tenanta.  lb. 

Scire ^euu,8gBinat  heir  and  terre-tenants,  tested 
on  the  25tb  of  November,  1827,  aud  directed  to  the 
sheriff  of  T.,  reciting  a  judgment  of  Michaelmas 
Term,  1806,  by  O.,  against  W.;  that  O.  died,  and 
appointed  two  execntora,  who  obtained  probate,  and 
assigned  the  judgment  to  the  plaintiff,  and  that  W.' 
had  died  aeized.  Plea,  by  H.  W^  the  heir  of  the 
conuzor,  the  Statute  of  Limitations.  Replication,' 
that  in  Easter  Tmn,  1819,  anothw  writ  of  scirs 
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Jhckut  inued  by  the  execntora  of  O.,  for  the  revival 
of  the  same  judgmeot,  that  the  sheriff  returned 
that  he  had  vani^  R.  W.  and  that  in  Michael- 
mas Term,  1619,  judgmrot  was  had  in  this  tcsrv 
Judtu,  The  re|^icatien  oontaioed  no  avwment 
that  R.  W.  was  tin  hdr  of  the  oonuaor,  nor  did 
U  connect  bim  in  any  way  with  H.  the  present 
defendant  Rejoinder,  tad  titl  record.  Held,  on 
motion,  in  arrest  of  jodgraentt  that  a  judgment 
MgahiBt  the  heir  at  IflW*  ia  of  the  same  eflfect  as  a 
jndgmeDt  against  the  oontnor  himself,  and  that  the 
statute  oommenoed  to  run  from  the  judgment  of 
1819  only.  WhiU  v.  Whit9>  9  Ir.  L.  Rep.  118,  Ex. 

The  court  allowed  the  tdre  Jhciat  to  revive  the 
judgment  to  issue,  there  being  a  recital  of  a  judg- 
ment in  a  deed  of  mortgage,  executed  by  the 
conusor  to  the  conusee,  within  the  last  twenty 
years,  for  the  purpose  of  securing  the  judgment 
along  with  other  debts,  and  proceedings  had  been 
talien  for  the  foreclosure  of  the  said  ivortgage,  but 
bad  been  discontinued.  XontfaK  Fogtar^  3  Ir. 
L.  R^ep.  186,  C.  P. 

Quaere,  if  such  a  redtal  in  a  mortgage  be  an 
aeknowledgment  in  writing,  within  the  meaning  of 
the  8  ft  4  Wm.  4,  c  27,  s.  40.  lb. 

The  court  allowed  a  tare  jveUu  to  revive  a  judg- 
ment against  the  original  oonosor,  where  there  had 
been  neither  'payment,  nor  acknowled^ent,  nor 
any  proceeding  on  the  judgment  withm  the  last 
twenty  years,  bey<md  an  order  for  liberty  to  Issue 
a  wire  Jndat  to  revive  it  Lynch  v.  Bourkt,  3 
Jr.  L.  Rep.  286,  C.  P. 

The  conusor  of  a  judgment,  obtained  in  1814, 
became  insolvent ;  liberty  to  issue  a  tcire  Juc%a$t  to 
revive  the  judgment,  was  granted  on  an  applica- 
tion, grounded  on  admissions  of  the  debt  contained 
in  the  insolvent's  schedule,  filed  in  1818,  and  in 
the  answer  of  his  assignee,  to  a  bill  filed  iu  1826 
by  the  conusee,  to  raise  the  amount  of  the  judg- 
ment.  N^igan  V.  Crvitn,  3  Ir.  L.  Rep.  354,  Ex. 

Debt  for  the  recovery  of  a  jud^ent  of  1812, 
The  action  was  commenced,  and  issue  joined,  in 
1880*  since  which,  no  proceedings  were  taken,  and 
the  Judgment  was  now,  (1842,)  barred  by  the  3  & 

4  Wni.  4,  e.  27,  s.  40.  The  court  allowed  the 
plaintiff  to  proceed  in  the  said  action  agahist  the 
defendant,  giving  a  terms  notice,  on  an  affidavit 
by  the  plaintiff,  that  the  proceedings  had  been  sus- 
pended in  consequence  of  the  embarrassed  state  of 
the  defendant's  drcumstances.  Starkie  v.  Englith, 

5  Ir.  L.  Rep.  419,  C,  P. 

A  tditjadat  was  permitted  to  be  issued  to 
revive  aju^gment  more  than  SO  yean  old,  recovered 
against  a  personal  representative,  front*  tMtotom, 
though  there  had  been  no  payment  of  principal,  or 
interest,  or  acknowledgment  in  writing,  within  20 
years,  and  nothing  to  keep  it  alive  except  the  con- 
tinuance of  a  Chancery  suit  Gower  v.  Monk*,  6 
Ir.  L.  Rep.  343,  C.  P. 

The  oourt  allowed  a  tcirt  faciat  to  issue  to 
revive  a  judgment  more  than  twenty  years  old,  and 
DO  revivor  or  acknowledgment  in  writing  but  the 
affidavit  stated,  that  "  about  fifteen  yean*  since 
the  pliJnUff  had  been  allowed  to  retain,  on  account 
cf  intereat  on  the  judgment,  a  sum  of  money  pay- 
able to  the  defendant  HmU  v.  Bunt,  8  Ir.  L 
Rep.  875,  C.  P. 


A  plea  of  the  Statute  of  LiinitationB,(8&4\f. 
4,  c.  27,  s.  40,  is  no  answer  to  a  wtrv  A«.  j. 
which  a  jodgment  obtained  more  than  twrnt  inn 
before  the  issuing  of  the  tcirt  /ocmw,  buI  in  tnti 
of  exeeution  on  the  same,  to  the  admiaiitntar  tf 
tha  ooDusee,  against  tlie  eonnsor,  witlu  Ae 
years,  are  stated*  Conltm  v.  JSbdbm,  7  i*  t 
Rep.  467,  a  P. 

A  jodgment  wu  obtained  in  1819,  tad  nmt\ 
by  adrtjmeioh  at  the  smt  the  «t«ealor<rf  tW 
conusee,  against  the  hdr  and  terK-taantt  fA  ^ 
oonosor,  in  1629.  A  bill  was  filed  in  IdSIb  ilit 
Court  oS  Exehequer  in  Ireland,  sguoit  tW  rmc 
sentntives  of  the  real  and  personal  eititt  of  tbe 
debtor,  praying  for  an  account,  and  piyiMBt  of 
the  principal  and  interert  due  on  the  jodgnent, 
out  of  the  debtor's  personal  or  real  eitate.  RcU, 
that  a  plea  of  the  Statute  of  I^itstioM,  (8  ft  4 
Wm.  4,  o.  27,  a.  40,)  ^  a  defeodant  duauBn  > 
part  of  the  real  estate,  under  a  setdemnt  beariw 
date  lubeeqaent  to  the  original  jw^Dwot,  bstpriot 
to  the  judgment  of  revivor,  was  no  bar  to  tbe  tan. 
FarrM  v.  OlMion^  7  Ir.  L.  Rep.  478,  Don.  Pnx. 

To  a  sctrf  Jmam  in  1846,  to  revive  a  judgmnt 
recovered  in  181 1  by  W.  against  L,  wUA  tan 
Jaeku  atated,  tbe  recovery,  in  1^,  tit  jadjpKst 
in  an  notion  of  debt  by  theenentonof  W.^aot 
L.,  for  the  amoent  of  the  jadgHMOtUtsf  I8U, 
and  of  another  jodgment  debt  dneftom  Uio  W, 
and  ooDtained  an  averment  that,  tqu  tlie  net. 
very  t>f  the  judgment  in  1827,  a  pnnnt  nj^  to 
veeeive  the  amount  of  tbe  jodgmaitof  181 1  aeemd 
to  the  executors  of  W.  Held,  thst  t  pin  of  the 
Sutute  of  Limitations,  (3  &  4  Wai.4,  e.27, 
was  a  valid  defence.  Wattn  v.  LidmS,  S  Ir.  I 
Rep.  362,  a  P. 

A  judgment  in  an  action  -of  dsbt  apOD  t  jodg- 
meot  Ims  not  upon  tbe  latter,  thessnMcftet,Mi 
judgment  of  revivor  by  «cir«  Jiieiiu,  A 

PevnneU  actioHi.'] — A.,  in  1833,  beiag  indebicd 
to  B.,  distrained,  whereupon  C.  became  luretj  that 

A.  would  pay  the  rent  in  December  foUoving,  or 
re-deliver  the  goods  to  B.   A.  did  not  do  w,  lod 

B.  recovered  judgment  against  CandoompeliedC 
to  pay  the  debt  by  instalments.  Held,  that  10  a 
action  by  C.  against  A.  for  a  breach  t^tbis  ipecil 
agreement  of  indemnity,  and  also  for  nroner  piH 
to  his  use,  A.  could  not  plead  tbe  statateof  liniti- 
tious — the  payments  on  foot  of  the  jodgoieot  n- 
covered  by  B*  having  been  made  within  ni  jran 
before  the  commencentent  of  the  actioa.  Comiiu 
V.  ContidiM,  9  Ir.  L.  Rep.  400,  Q.  B. 

BonA—PUa  of  Payment]— '^a  debt  en  1  bood 
dated  in  1806,  the  defendant  [rieaded  vMtfiA 
diem,  and  at  the  trial,  tbe  plaintiff  hsviag  Ailed  to 
prove  that  any  suit  had  been  comnasDOad  or  pnu* 
ented  for  the  reeovery  of  said  debt  or  any  pijMt 
of  prindpalorintetast  or  other  sathfiKiioB  aab 
on  acconnt  of  aaid  bond,  whfain  twentj  nm  Wbre 
the  commeneeroent  of  the  stdt  IMd  thi  tbe 
judge  ought  not  to  have  left  the  qae«iDs  tf  pij- 
ment  to  the  jury,  bnt  to  have  diresled  a  vofefor 
the  defendant  Ktmmu  v.  Maddm,  8  Ir  L  Bt^ 
401,  C.  P- 

AcknoMgmenlt  to  Atr.]-A.  and  B.  vm  ^ 
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feiiduts  io  eenuB  fuili  in  whioh  a  nfonnee  wu 
Miade  to  the  H««t«r  to  report  tba  iwwmbranees 
alecting  the  ft«eboU  luds  of  and  amoagit 
othen  H  reported  B.  «  creditor  1^  jadgment  af- 
fecdng  them  for  a  oartain  ann.  Held,  that  this 
was  not  soelt  ao  aekaowledginrot  in  writing,  by  tiw 
■gent  of  A.  to  B.  as  woald  take  the  case  out  <^  the 
statute  oC  litoiutiom.  ffiU  v.  StawU,  2  Ir.  L.  Rep. 
30*2.  Q.  B. 

The  pbiintiff,  aa  attorney,  famished  the  defend- 
ant with  a  bill  of  costs,  and  wrote  a  letter  stating 
that  he  was  aware  that  some  of  the  matters  were 
beyond  six  years,  but  that  he  tw^  it  for  granted 
that  the  defendant  wonld  not  talce  advantage  of  the 
«Utute  of  limitations  against  him.  The  defendant 
in  answer  wrote,  "  P.  will  attend  for  me  to  tax 
}-oar  costs,  which  will  be  bait  for  both  parties,  as 
one  will  know  what  to  pay,  the  other  what  to  re- 
ceive.'* H«ld  Ihat  this  was  a  snfflolent  aeiuiow- 
ledgmeBktotakatbedmiattdoiltof  the  barofthe 
Btatate9G«o.4,&14»s.l.  Mury»hy  v.  Mtndidtt 
5  Ir.  L.  Hep.  ISO,  Ex. 

Held,  that  this  was  not  a  conditional  adtnow- 
leilgnwat,  or  agreement  to  pay  on  taxation,  and  that 
it  was  not  therefore  necessary  thst  the  costs  ^oold 
luive  been  taxed  Mort  the  action  brought.  lb, 

A  sok  fa,  was  issued  in  1839,  to  revive  agunst 
the  ominsor  a  judgment  of  1807.  In  1827  a  sche- 
dule was  filed  by  the  oonnsor  in  the  eonrt  for  the 
relirfof  Insolvent  Debtors,  crataining  an  admission 
of  the  judgment  debt,  bnt  no  payment  or  saUsfac- 
tion  bad  been  made  upon  account  uor  any  proceed- 
ing tiUcoa  for  the  recovery  thereof,  within  twwty 
years  next  before  the  issuing  of  the  writ.  Held  that 
an  aekaoirledgiMnt  in  writing  withhi  the  40tb  sec- 
tion of  the  3  ft  4  W.  4.  c.  S7,  was  not  sufficient  to 
set  up  or  give  validity  to  the  jndgment  which  had 
been  banvd  in  183%  (at  the  time  of  the  pasung  of 
iliat  act),  by  the  operation  of  the  8  Geo.  1,  c  4. 
Morrogh  v.  Power,  b  Ir.  L.  Rep.  494,  Ex. 

Seinble,  tliat  an  admission  of  the  debt  in  the 
schedule  of  an  inaolvent  is  a  sufficient  adtnowledg- 
iiient  to  prevent  a  jndgment  Iteing  barred  by  the  3 
&4  W.4,c27,s.40.  lb, 

Scirejkdtu  to  revive  a  judgment  against  the 
heir  and  terre-tenants  of  the  conusor.  The  judg- 
ment was  of  1814  i  the  conusor  was  insolvent  in 
1819.  An  acknowledgment  by  the  insertion  of  the 
judgment  in  bis  sohedulek  within  twenty  year^  was 
lield  to  be  a  sufficient  acknowledgment  to  warrant 
!he  isauing  of  the  writ  M*Car^  t.  O'Brien,  2 
tr.  L.  Rep.67,  Q.  B. 

Scire  fa^.  J*lea,  statute  <rf  Limitations.  Re* 
ilication,  an  aocnowledgment  in  writing  setting 
brth  a  schedule  filed  by  the  defendant  in  the  Insol- 
vent Court,  in  whicli  he  admitted  himself  to  be  in- 
lebtedto  theconuseeofthejaf^mentin  three bonda, 
Kit  which  were  different  in  amount  and  date  from 
hat  on  which  the  judgment  was  entered,  and  the 
iefendaiit  rgoined  tliat  thm  was  no  acknowledg- 
uenU  Held,  that  parol  evidence  was  admissible  to 
how  that  one  of  the  bonds  mentioned  in  the  sche- 
lule  was  identical  with  the  bond  on  which  thejndg- 
Dent  had  been  entered,  ^onnit  v.  Power,  Sir.  L. 
ttep.  505,  Q.  fi.   [Perrin,  J.  di$tenfient«,2 

Scire  faeiae.  Plea,  sUtote  of  Limitations,  (3  & 
1  W.  4,  e.  £7.)   Replication,  that  the  defendant  by 


hia  schedule  filed  in  the  Insi^vent  Court  adtnow- 
ledged  the  right  of  the  plaintiff  to  the  damages,  fte. 
R^indert  tlutt  -he  did  not  within  twenty  years  be- 
fore the  issuing  of  the  teire  faeiae  acknowledge  to 
the  plaintiff  his  right  to  the  said  damages,  &e.  nutde 
«t  farmA,  At  the  trial  it  appeared  that  the  debt  ac- 
knowledged in  the  schedule  was  one  due  upon  a 
promissory  note,  but  the  amount  was  the  same  as 
la  the  teire faeias,  and  evidence  was  givai  that  they 
were  one  and  the  same  debt.  Held,  that  upon  the 
issue  as  joined  the  plaintiff  was  entitled  to  recover. 
Dwdaie  v.  Vi»e,  5  Ir.  L.  Rep.  568,  Q.  B. 

wmble^  an  insolvent's  schedule  is  a  sufficient  ac- 
knowledgment of  a  debt  within  tite  statute.  Ih. 

This  Btattrte  has  a  retrospective  operation,  and  an 
adnowledgment  made  before  its  enactment  is  suffi- 
cient to  tdce  a  ease  oat  of  the  bar  created  th^by.  lb. 

Assumprit  agidntt  the  administrator  J.  S.  for 
wages  doe  and  moMiy  lent  It  was  proved  that  J.S. 
ba^  shortly  before  bis  death,  and  within  six  years 
of  action  brought,  stated  to  a  third  party  that  he 
owed  the  plaintiff  nearly  £60  for  wages  and  money 
lent,  and  that  the  money  lent  was  £84.  Held,  that 
this  statement  was  not  sufficient  to  take  it  out  of  the 
statute  of  Limitations,  (9  Geo.  4,  c.  14,  s.  1.)  Lush 
V.  Auld,  10  Ir.  L.  Rep.  453,  Ex. 

A  proposal  for  a  lease  unaccepted  or  signed  by 
an  agent  is  not  a  sufficient  ackuowledgment  of  title 
to  tm  the  case  out  of  the  statute  of  limitations. 
Corporation  ofJhibHn  v.  Jwftw,  BL  D.  &  O.  I6S; 
N.  P.   [Per  Lefroy,  B.] 

An  acknowledgment  m  wriUag  by  Uie  mortga- 
gor of  the  payment  of  interest  on  a  mortgage  and 
not  signed  by  him.  Held,  sufficient  within  the  40th 
•eotioa  of  the  3  &  -4,  W,  4,  c.  97,  to  take  the  case 
out  of  that  Btalvte.  In  re  Cbmrnuneasrs  of  Wide 
Streete^  Cork,  1  Ir.  Jur.  9,  Rolls. 

An  aduiowledgment,  by  one  maker  of  a  joint  and 
several  promissory  note,  lhat  interest  had  been  paid 
thereon,  and  indorsed  on  the  note,  Held  not  to  be 
evidence  against  his  co-contractor,  either  as  an  ac- 
knowledgment of  the  fact  of  payment,  or,  after  the 
indorsei's  death,  as  an  entry  made  by  a  deceased 
person  against  his  interest  Mut  tag^h  v.  Crtue^rdj 
1  Ir.  Jur.  14,  Ex. 

A  statement  In  the  schedule  of  an  insolvent 
debtiu'  in  the  year  18S8,  that  she  bad  been  « de- 
feated,** in  18S4,  in  a  former  qectment  brought  on 
the  demises  of  Uiree  lessors  of  the  plaintiff,  one  only 
of  whom  was  a  lessor  in  ttte  present  action.  Hold 
that  this  was  no  acknowledgment  of  title,  within  the 
I4th  aaetion  of  the  3  ft  4,  W.  4,  o.  S7,  in  any  one 
of  the  said  leMOffi.  Sabnn  v.  Burnt,  1  Ir.  Jur. 
2S7,  Q.  B. 

Hdd  thi^  eodi  statement  did  not  amount  to  more 
than  a  mere  narrative  of  a  past  transaction,  and 
was  not  an  acknowledgment  within  the  I4th  sec- 
tion (3  &  4  W.  4,  c.  27.)  Jb. 

Qiisre,  whether  a  statement  by  an  insolvent  in 
his  schedule  is,  under  any  dreumstances,  a  suffici- 
ent acknowledgment  within  the  14th  section.  Jb, 
[See  Barrett  v.  SermitigJuHn,  Flan,  ft  Kel.  556.] 

Adverse  poaMttion.'] — A  possession  without  pay- 
ment of  rent,  or  an  acknowledgment  in  writing  for 
more  than  twenty  years,  was  held  to  be  a  sufficient 
bar  to  an  ejectment  for  the  recovery  of  the  lands — 
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the  poH8S8ion  being  sdvene  ai  the  time  of  the 
passing  of  the  3  &  4  W.  4,  c.  27,  though  it  had  not 
been  bo  during  the  entire  20  yean.  <7SuUivan  v. 
M^Sweeny^  2  Ir.  L.  Rep.  69,  Ex. 

A.,  the  owner  in  fee  of  oertain  landa*  put  B.  with 
whom  he  lived  in  illicit  intercourse,  into  powearion 
of  a  portion  thereofi  and  permitted  her  to  continue 
in  poaacwiop  of  same  for  a  period  of  more  tiun 
twMity  yean.  Held  that  A.  and  the  persons  de- 
liviug  under  him,  were  barred  b;  the  operation  of 
the  3  &  4,  W.  4,  c.  27,  and  could  not  maintain  an 
ejectment  for  the  recovery  of  these  lands.  De 
Montfoorency  v.  Waish,  4  Ir.  L.  Rep.  £54,  Q.  B. 

It  in  not  at  all  necessary  that  the  possession  to 
confer  title  should  be  adverse ;  that  statute  has  put 
an  end  to  the  doctrine  of  adverse  poesossicm,  except 
in  respect  of  cases  coming  within  the  Idtii  seotion. 
lb.    [Per  Burton,  J.] 

In  1791,  A.  was  put  into  possession  of  premises 
B.  as  care-taker.  In  1804  A.  wrote  a  letter  to 
B.  acknowledging  his  title,  and  proposing  to  be- 
come his  tenant,  and  in  ISU,  after  thedeauof  B., 
wrote  to  bis  devisee,  propodng  to  beoome  the  pur- 
chaser of  the  premiiea.  A.  died  in  1888,  sinaa 
which  period  C  bis  son,  kept  possession.  Neather 

A.  nor  C  ever  paid  rent  for  the  premlsea.  In  1841 
an  ^jeotmeiit  was  brought  tnr  D.,  the  devisee  of 

B.  against  C.  Held  that  the  right  of  D.  was  barred 
by  the  3  &  4  >V.4,c.  27,  there  being  no  evidence 
of  a  holding  as  care-taker,  since  1811.  v. 
Ci-awford,  5  Ir.  L.  Kep.  402,  Ex. 

Held,  that  though  the  possession  of  C.  may  not 
have  been  adverse  at  the  time  of  the  passing  of  the 
Act,  yet  that  the  ejectment  ought  to  have  been 
brought  within  five  years  after,  pursuant  to  the 
saving  in  the  16th  section.  lb. 

A  landlord  built  a  scltool-house  upon  a  portion 
of  his  property,  and  appointed  a  schoolmaster  who 
was  paid  an  annuid  sUpend  by  tlie  luidtord,  and 
was  also  paid  by  subscription,  and  by  the  sobolan, 
and  tlie  schoolmaster  was  permitted  to  ocnqiy  those 
premises  for  the  purpose  o£  a  aebooL  Held  that 
such  occupation  for  upwavds  of  twenty  years  did  not 
«ve  the  schoolmaster  an  adverse  right  under  the  3 
&  4  W.  4,  c.  S7.  Moon  v.  Doher^  5  Ir.  L.  Rep. 
449,  Q.  B. 

T.  B.  tenant  for  life  of  freehold  estate  under  the 
limitations  of  a  will,  levied  a  flne  with  proclamations 
to  the  use  of  himself  in  fee,  and  devised  tiie  lands 
to  H.  J.  B.  for  life,  witli  remainder  to  H.  B.  in  fee. 
H.  J.  B.  having  survived  the  testator  T.  B.  for  up- 
wards of  twenty  years,  died,  havii^  devised  the 
same  property  to  trustees  in  fee  for  the  benefit  of 
his  widow  and  children.  In  an  neotment  brought 
by  H.  B.for  the  recovery  of  the  lands,  Hdd,  that 
whatever  might  be  the  ^pd  effect  of  the  flna,  H.  J. 
B.  bavins  assumed  to  take  under  the  will  of  T.  B. 
and  his  Jifo^estate  htSag  solely  rttEisrrible  thereto, 
bis  possesiiop  could  not  be  conddered  an  adverse 
one,  within  the  3  &  4  W.  4,  c.  27.  Awnrwr  v. 
Crrnkthank,  1  Ir.  Jur.  212,  Q.B. 

Pleading.'] — A  plea  of  the  statute  of  limitations 
should  nwative  the  exceptions  contained  in  that 
statute.  MoUmy  v.  O'A-mm,  5  Ir.  L.  Rep.  577,  Ex. 

Therefore,  where  a  plea  to  a  seirs  Jkdai  to  revive 
a  judgment,  founded  on  the  above  section,  omitted 


to  native  a  payment  of  interest,  witfasD  tweatv 
years  next  jweoemng  tiie  isening  of  tlw  writ.  Hew, 
on  demarrer,  that  tbe  pica  was  bad.  lb. 

As  to  pleading  continuaaces,  under  tba  S  4 
Vie.  c  105,  s.  7,  see  ^rmium  jtfoMAaN,  7  Ir. 
L.  Rep.  645,  Ex. 

jSlnrw  Jmiaa  to  revive  a  jodomeat  Fle%  Ika 
Statute  of  Limitalioiii^  (8  &  4  Wn.  4»  37,  a.40t) 
averment,  "That  no  {wrt  of  the  prindpa!  iNaey 
secured  by  the  said  judgment,  or  any  interest 
thereon,  was  paid  at  any  time  mthin  twenty  ycarB." 
Replication,  the  payment  ctf  a  aons  of  noMy  *ae 
for,  and  so  much  of  the  interest  whidi  had  aermed 
due  and  payable  upon  or  on  account  of  the  said 
judgment."  Held  on  demurrer  that  tbis  rcp&estioa 
was  insufficient.  KeaUf  v.  Bodkm,  9  Ir.  U  Rep^ 
I  383,  C  P.  [Ball,  J,  diMtenHaUe.'] 
I  Pleas,  firamed  for  the  purpose  <rf  tafcii^  advan- 
tage of  the  6  &  7  Vic.  c.  54,  and  7  &  S  Vie.  &  27, 
limiting,  after  the  Ist  of  January,  1845^  the  brt^- 
uigof  actions  relating  to  presentations,  eowHiided  ^ 
draying  that  this  suit  had  been  comoicnced,  or  tlttt 
any  original  writ  bad  been  issued  in  this  action  at 
any  time  on  or  before  the  1st  of  January,  1845,  in 
manner  and  form  as  the  plaintiff  alleged  Tbeo^ 
allusion  in  the  declaration  to  the  ori^nal  writ,  wai 
the  sUtement  that  tbe  defendant  bad  baaa  sbb- 
moned  to  answer,  ftc.  Held  vfoa  tpmSaX  Jnnanii 
to  thoee  pleas,  for  having  traversed  th^  which  was 
not  all^[ed  in  the  declaration,  that  they  me  good. 
MarmitM  of  OrmomtU  BuJup  ifGMt  10  Ir. 
L.  Rep.  577.  CP. 

— ♦ — 

LANDS  CONSOLIDATION  ACT— Ar 

Public  Comfawt. 
iVbttre  to  frsof.] — By  a  local  Act  powa  was 
vested  in  the  Coundl  of  the  Borough  of  W.  to  pur* 
chase  certain  properties  in  a  schedule  to  tbe  Act 
specified,  and  to  complete  tbe  same  within  fii^ 
years,  and  tbe  Lands  Clnusea  Consolidation  Act, 
1845,  was  incorporated  with  said  local  Aot.  Tbe 
council  of  the  borough  served  a  notice  on  the  let* 
sees  of  said  properties,  requiring  the'particolars  of 
their  title,  and  tbe  amount  of  compensation  they 
sought.  Held  that  the  relation  of  vendor  and  par- 
chaser  was  thereby  created,  and  that  the  ooonci 
were  bound  within  a  reasonable  time  to  complete 
such  purchase.  Beg.  v.  the  Bvmmgh  of  Bslfad, 
10  Ir.  L.  Rep.  40,  Q.  B. 

LODGMENT  OF  MONEY  IN  COURT— 

MoHRT. 


LORD  MAYOR— 5^  Regutkt. 


LUNATIC— iS^  Paocsaa  (SunG>> 

— ♦ — 

MAGISTRATES  AND  JUSTICES  OF 
THE  PEACE. 

y«rtMfiic<ton*]— The  divisional  justices  of  the 
Head  Office  of  Police  have  jurisdiction,  under  the 
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7  ft  8  Gm>  4»  (b  58.  to  bear  and  det«nniiie»  at  all 
timi*  oStmem  oominittod  io  the  Gounty  of  DuUio 
aaainst  the  exeiae  lawa.  R^,  v.  Piekvrmgt  I  Ir.  I* 
Hep-       Q-  B.   [Perrin,  J.  dubUarUe^ 

JiuUces  of  the  peaoo  for  a  eonotj  at  larger  have 
DO  oimioal  juriadmlon  under  the  3  &  4  Vic.  c  108, 
%.  173,  wiUuD  a  couoty  of  a  olty.  JZy.  t.  Bynwt  8 
Ir.  U  R«p.        Q.  a 

Actiont  ogainit,'\—A..  was  arrested  by  a  magis- 
trate on  suspicion  of  felony  aod  seat  for  idenUnca- 
timi  in  the  custody  of  a  policeman  to  the  house  of  a 
persoti  who  could  DOt  leave  his  bed,  and  with  orders 
thiit  ill  the  eveut  of  his  being  identified  be  vas  to  be 
inkeu  from  thence  to  goal.  The  priaooer  having 
btren  identified,  and  in  accordance  with  the  foregoing 
orders  committed  to  goal,  aud  afterwards  acquitted 
at  the  trial.  Held,  that  in  an  action  against  the 
magistrate,  the  jury  were  rightly  charged  that  the 
cooduct  of  the  magistrate  was  illegal.  Held,  that 
the  bona  Jidf.s  of  the  magistrate  was  no  defence. 
Amtiies.  Osborne,  2  Ir.  L.  Rep.  317,  Q.  B. 

A  portrltive  of  a  town  is  not  entitled  to  a  month's 
iotice  before  action  bronght  under  the  43  Geo.  3, 
c.  143,  s.  1,  not  being  induded  in  the  word  justi- 
ces of  the  peace,"  or  governor,**  or  "  deputy  go- 
vernor^ of  any  county  or  place  io  Ireland.  KeUjf 
T.  Coliu,  1  Ir.  L.  Uep.  67,  Q.  B. 

In  an  action  against  a  magistrate  the  court  will 
DOt  set  aside  a  special  plea  of  justification  filed  In 
iddiiioii  to  the  general  issue,  though  all  the  special 
matter  cuuld  be  given  in  evidence  under  the  general 
ime.   Stetoari  v.  Lynar,  1  Ir.  L.  Rep.  19^  C.  P. 

A  notice  of  action  under  the  provisions  of  the  43 
Geo.  3,  c  143,  must  follow  accurately  its  provisions 
Where  a  notice  omitted  to  specify  the  place  where 
the  transactions  complained  of  occurred,  the  plain- 
ts' was  non-suited.  Kane  v.  Lloyd,  1  Ir.  Jur.  208, 
CC.  [Per  Moore}  J.  and  Lefroy,  B.] 

Where  ajiutice  of  the  peace  who  had  authority 
to  reqiure  a  pedlar  to  produce  his  license,  and  seize 
his  goods  if  be  refused,  and  upon  a  conviction  for 
DOt  having  a  license,  might  commit  htm — illegally 
srrested  the  pedlar,  and  seized  hu  goods  for  roiisal 
to  produce  it,*  and  committed  him  to  prison  before 
conviction.  Held,  that  the  directioo  to  the  jury  that  if 
they  believed  the  defendant  at  the  time  of  such  arrest 
was  acting  bona  fide  in  his  magisterial  capacity  un- 
der the  55  Geo.  3,  c  19,  which  limits  the  bringing 
of  such  actions  to  three  months,  they  should  find  for 
the  defendant,  four  months  having  elapsed  before 
the  writ  issued,  was  a  proper  direction.  O'lieillif 
V.  lawton,  3  Ir.  L.  Rep.  290,  Q.  B. 

Held  thitt  justices  of  the  peace  are  included  in 
tite  words  **  any  person  or  persons,"  iu  tlie  97th  sec- 
lion  of  the  55  Geo.  3,  c.  19,  notwithstanding  the 
general  provision  in  the  43  Geo.  %  c.  143,  s.  7,  for 
their  protection.  2b. 

Held  that  the  provinon  in  the  S5  Geo.  3,  c  19, 
is  uut  repealed  by  the  sulwequent  enactments  upon 
the  subject  matter  of  that  statute.  76. 

Senible,  that  where  the  notice  of  action  against 
a  justice  of  the  peace,  describes  the  plaintiff  as  of 
the  city  of  Cork,  and  the  evidence  is  that  be  is  a 
Dublin  man,  the  variance  is  fatal,  lb. 

The  court  will  not  grant  a  mandamus  against  a 
uiagittirute,  unless  it  appear  tliat  there  was  some 


mistake  in  point  of  law  In  his  decision.  JZiy.  v. 
SingkUm^  8  Ir.  L.  Rep  91,  Q.  B. 

The  reeorder  of  Dublin  is  one  of  tin  board  of 
magistrates  of  the  county  of  the  dty  of  Dublin, 
within  the  meaning  of  the  49  Geo.  3,  c.  20,  s.  3,  and 
therefore  ought  to  have  been  oonveued  or  sum- 
mooed  by  the  lord  mayor,  to  attend  an  election 
held  on  the  Slst  of  February,  1639,  for  the  trea- 
surership  of  the  county  of  the  city  of  Dublin,  and 
not  having  been  convened  or  summoned  as  afore* 
said,  and  having  attended  at  the  said  election.  Held, 
that  the  said  election  was  void.  [DUtermenttimty 
Lefroy,  B.,  Richards,  B.,  Crampton,  J.,  and  Burton, 
J.]  DarUyin  Error  v.  Smyths  10  Ir.  L.  Rep.  S76, 
Eu  Ch. 

Hdd  alio  that  nother  the  divinonal  justioea,  ap- 
pointed under  the  48  Geo.  3,  o.  140,  the  6  Geo.  4, 
c  102,  and  Ui«  1  Vic.  a  85t  nor  the  conatabulary 
justices  appointed  under  the  6  &  7  W.  4,  c  1^ 
were  entitled  to  vote  at  aaid  electioii.  Ih, 

Held  also,  that  one  of  the  diviiiooa]  justioea  of 
the  Castle  division,  who  had  been  appointed  pro* 
vious  to  the  1  Vic.  c  :i5,  and  sworn  in  as  a  justice 
the  peace  for  the  county  of  the  dty  of  Dublin,  was 
not  entitled  to  vote  at  said  election.  lb. 

Held  also,  that  the  provision  in  the  49th  Geo.  3, 
c.  20,  s.  3,  that  the  lord  mayor  should  "within 
twenty-one  daya  after  the  vacancy  of  the  office, 
convme  the  board  of  magistrates,''  ftc.  to  meet  and 
hold  the  election  for  the  treasurerrfiip,  was  diroe- 
tory,  not  mandatory  \  and  that  therefore  the  omis- 
nou  to  summon  tlie  said  board  wiUiin  the  twmty. 
one  days,  did  not  void  the  election.  Ik. 

Held  alsoy  that  an  actiou  of  assnmpsit  for  money 
had  and  reenved  by  the  defondant  for  the  use  oif 
the  plaintiff,  waa  a  proper  form  of  action  to  try  tlie 
right  to  aaid  office,  lb. 

Held  also,  that  the  apodal  verdict  for  finding 
that  the  defendant  did  receive  for  salary  and  fees 
for  the  execution  of  the  duties  of  said  office,  £3Ul  1 
9s.  4d.,  and  finding  a  verdict  for  thn  plaintifl,  with 
damages,  the  said  sum  was  oerreaL  lb,  [Z^isssn- 
tientibut  Jackson,  J,  Bal^  J,  Perrio,  J.  Dmbitaute, 
Peime&ther,  B.] 

Changing  twnits.] — See  Practice  (Vshdb.) 
— ^ — 

MAINTENANCE— iRrAHT.  Fathkb. 
MALICE— S'm  Abrkst.  Cabk. 

MALICIOUS  INJURIES. 

The  statutes  awarding  compensation  for  malici- 
ous injuries  for  property,  do  not  extend  to  tlie 
county  of  the  city  uf  Dublin.  In  rc  MiUer  and 
Doweli,  2  Ir.  L.  Rep.  306,  Q.  B. 

Seinble,  tliose  Acts  do  not  extend  to  any  dties 
or  towns  whidi  are  counties  io  themselves.  16. 

The  notice  required  in  the  case  of  a  malicious 
burning  by  the  19  &  20  Geo.  3,  c.  37,  a.  ^  to  be 
served  in  aix  day^  is  saffident,  if  served  six  days 
from  the  Ume  tlie  injury  was  completed.  /»  re 
John  BtUott,  9  Ir.  L.  Rep.  100,  Q.  B. 

MALICIOUS  PROSECUTION— 5«  Case. 
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MANOAHUS-^<Sm  Poos  Laws.  Pobug  Com- 

FAHT. 

6tiurttlbf*']—The  court  will  not  grant  s  man- 
diimya  aguiut  a  mitgiBtrate,  nnlew  it  appear  that 
there  waa  aome  miatake  in  his  decision  in  point  of 
law.  JR^.  r.  Smgltlmh  S,  Ir.  L.  Rep.  91,  Q.  B. 

The  court  will  not  nialie  absolute  n  conditional 
order  for  a  mandamus  to  compel  mflgtstrates  "  to 
reorive  and  take  Informatlona,  toudiing  a  fwdUa 
eatrj,  and  do  then  accor^ng  to  law*  when  they 
haTe  already  taken  infiirmations,  and,  on  the  exa- 
mination fff  witnesses,  have  dismissed  the  case,  aa 
not  within  their  jurisdiotlMi.  Big,  v.  Ormon,  8 
Ir  L.  Rep.  13,  Q.  B. 

A  mandamus  will  be  granted  to  enforce  the 
empanelling  of  a  jury  by  the  Commissionm  of  the 
Limerick  Bridge,  for  the  purpose  of  awardina 
compensation  to  a  person  who  had  been  deprived 
of  hia  emoluments  and  fees  as  water-bailifff  under 
the  provisicHM  of  the  4  &  5  Wm.  4,  c.  B4,  notwith- 
Btanding,  that  three  years  have  elapsed  since  the 
passing  of  the  Act.  iZt^.  v.  iAmerick  Bfidg* 
Commitmoiurt,  3  Ir.  L.  Rep.  Ifii,  Q.  B. 

The  eoort  will  not  grant  a  maodamoa  to  compel 
a  eoanty  anrveyor  to  certify  for  the  performance 
of  a  CMitract,  although  he  obstinately  refbsee  so  to 
do,  the  proper  coarse  of  proceeding  Is  to  apply  to 
Ae  judge  at  the  asrices,  who  will  refuse  the  sur- 
v^or's  salary  if  it  appear  that  he  acts  improperly. 
AnoBymomt,  3  Ir.  L.  Rep.  444,  Q.  B. 

In  an  appeal,  under  the  Statute  7  8c  6  Oea  4,  c. 
68,  the  nodca  of  appeal  must  state  on  the  face  of 
It,  that  the  person  bringing  the  appeal  is  amrieved 
by  ilie  jnt^ment.  Be/r.  v.  RKorder  ^  jDwMfn, 
6  tr.  L.  Rep.  440,  Q.  B. 

In  oaaea  of  doubt  or  difficulty  the  court  will  not 
grant  a  peremptory  mandamus.  Rig.  at  M«  pro- 
tecution  of  tin  Tittuurer  ofOu  CXty  of  DvbUn  v. 
Th*  Pmnth  of  St,  IfidloUu,  10  ir.  L.  Rep.  ilS, 
Q.B. 

The  oonrt  will  not  grant  a  mandamuH  to  compel 
the  bvasurer  of  a  fever  hospital  to  appoint  a  qua- 
lified apothecary  in  the  place  of  a  person  who  was 
elected,  although  the  latter  be  not  duly  quaUBed 
as  an  apothecary,  under  the  31  Geo.  3,  c.  34. 
R^.  V.  Treasurer  of  Michelttown  Fever  Hotpitait 
1  Ir.  L.  Rep.  7,0.  "B. 

On  a  mandamus  to  the  treasurer  and  secretary 
of  a  dispensary,  to  remove  tlie  names  of  two  gen- 
tlemm  who  had  been  elected  as  medical  superin- 
tendents, and  to  enter  the  name  of  a  third  candi- 
date who  was  not  elected,  due  notice  of  the  objection 
not  having  been  givm  to  the  votera.  Held,  that  it 
is  not  necessary  that  a  candidate  ahould  have  his 
diploma  at  the  time  of  the  election,  if  ho  has  passed 
bis  final  examination  for  it.  alao>  that 

although  a  bye-law  requires  a  auperintendent  to  be 
properly  qualified,  by  corresponding  teatimouiab, 
to  act  as  physician,  surgeon,  and  man-midwifi^  it 
Is  not  necessary  to  have  a  distinct  diploma  in  mid- 
wifery, if  the  general  diploma  in  sur^y  qualifies 
the  holder  to  practice  in  that  department.  R^.  v. 
Fairttovgh  and  SaUoran,  I  It.  L  Rep.  76,  Q.  B. 

Conditional  orders  had  been  obtained  for  two 
writs  of  mandamus  to  compel  the  minister  and 
churchwardens  <^two  ^larishea  in  the  city  of  Dublin, 


to  apirfot  apon  the  inhabitants,  ooder  the  33 
3,  c  56,  and  it  appeared  that  thise  two  panhei 
were  imited  into  one  by  Act  of  I^dHMot,  tW 
court  refnaed  to  make  thera  absolute  ^Um^ 
had  been  the  immemorial  usage  to  qi^ota  % 
usual  way.  Reg.  v.  Minieter  mnd  Qmniimmim 
tfSL  Catherirur*,  I  Ir.  L.  Rep.  70^  Q.  B. 

A  mandamus  will  be  granted  to  eoa^ 
tratea  to  hear  a  second  iEMTonnatioQ  for  the  bracfa 
of  the  excise  Jaws,  though  they  have  ilntAj  ^ 
misaed  one  for  the  same  oflfenoe,  upon  a  ft«^j|j|j 
objection.  Commitgionm  ef  Rnim  v.  niwiM. 
1  Ir.  L.  Rep.  5^  Q.  B. 

yfhea  a  proprietor  in  the  Grand  Caad  CW- 
pany  aj^lies  1^  a  mandamus  to  conpd  t^  ^ 
tors  to  allow  him  to  Inspect  the  boi^  ud  pn. 
ceedings  of  the  companv,  under  the  pnviacoi  d 
the  11  &  12  Geo.  3,  c.3l,s.  15,heioMtibMi,iW 
in  his  applieaUon  to  the  directors,  that  bi  puti 
the  object  for  which  he  required  the  iofonutiaa 
he  desired  to  obtain,  and  that  the  apidiettkn  vu 
a  reasonable  one,  and  that  the  refusal  of  the 
tors  was  unreasonable.  Reg.  v.  The  6mi  Cmd 
Cimpanv,  1  Ir.  L.  Rep.  337,  Q.  & 

A.  and  B.  were  candidatea  tot  the  ofice  of  bo. 
surer  of  the  puUio  moiuee  of  the  dtj  of  Dobfi^ 
and  A.  having  been  el«cted,  B.  bioii|kt  iaCm^ 
tion  in  the  nature  of  a  gao  wanmHotpim  faia, 
and  nbtained  judgment  of  ouater  anfant  luii,  ud 
waa  subsequently  admitted  into  saldofice  hj  nAie 
of  a  writ  of  mandaroua.  C,  a  tUrd  pn^,  Um 
filed  an  informatifm  againat  B.,  for  warpsiioD  of 
said  office,  upon  the  groond  that  «»  eleetiaB  nt 
void,  some  of  the  electors,  who  were  withio  lun- 
mons,  not  having  been  summoned  to  Uk  meetiiv 
at  which  he  was  elected,  and  not  htnng  itteo^ 
said  meeting,  and  judgment  of  oaitei  «u  fro* 
nounced  by  this  court  against  B.  opoa  tUi  infbc. 
mation.  B.  brought  a  writ  of  error  to  renne  itk 
judgment,  and  C.  applied  to  this  court  for  a  mu- 
,  damns  to  the  public  officer  to  hold  a  aew  dectloa, 
i  upon  the  ground,  that  there  was  tbea  do  r^btfii 
I  treasurer  in  Uie  office^  the  formw  election  bong  nid 
ujion  the  conceded  facta  in  the  case.  Hdd,  tha 
although  this  mandamus  waa  not  an  actaaloMMin 
of  thejudgment  of  ouater  agdnst  &,  it  m  i  pr»> 
ceediug  consequential  iH>on  that  jodgaml,  ui 
operntitig  to  put  it  Into  eAct ;  and,  npoo  da 
ground,  that  between  the  parties  to  that  jodgont, 
it  would  operate  as  a  supersedeaa ;  aod  betna 
tlurd  parties  it  was  good  ground  for  lUpg  pro- 
ceedings ;  and,  thertfor^  the  cause  ihewii  i;^ 
the  conditional  ordo'  for  the  mandamoi  wuaUomd. 
The  Queen  v.  The  Lord  Mayor  cf^Obf^ 
DubUn,  4  Ir.  L.  Rep.  147,  Q.  B. 

Where  a  statute  directed  that  at  s  mertisg  to 
be  held  under  such  act,  for,  amongH  oUter  pur- 
poses, electing  commlsriooers,  and  **  dedved,  (lut 
every  person  who  shall  reside  within  tbe  chj,  Ac, 
and  who  shall  have  been  assessed  or  daiged  by 
the  laat  rate  made  at  vestry,  in  the  psnb  vbertia 
such  person  shall  dweU,  for,  or  hi  of  t 
dwelling  house,  or  othor  tenement  of  AeoonpHMd 
annual  value,  according  to  the  and  rate  of  £S0  « 
mure,  shall  be  elegible  to  be  elected  eomnuiioam 
for  the  purposes  of  this  Act and  It  ippcsred  m 
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said  meetiBg.  that  the  hooaes  of  the  parishioners 
bad  not  been  rated  st  vestry  for  qpwarda  of  fifty 
jeara,  the  only  aMessment  in  said  parish  bang  a  cer- 
tain annual  aunt  charged  per  acre  upon  lands,  with- 
out reference  to  the  actual  annual  value  thereof,  and 
no  anneal  valae  whatever  appearing  to  be  laid  on 
bouses ;  bat  evidence  was  given  to  prove  that  the 
bowea  of  tboee  who  daimed  to  be  eligible  to  be 
plected  commiaaioners  were  of  the  annoel  value  of 
£^  and  npwarda.  Held,  Uiat  the  Statute  coti- 
teniplated  the  niateuoe  of  a  sirii^ing  vestry-rate 
is  the  localiciea  m  which  it  waa  to  be  brought  Into 
o(ientiuo,  and  made  that  rating  the  sole  teat  of  the 
i|HafiAoaliM  of  tboae  who  were  to  vote^  and  those 
who  w«n  elegiblft  to  be  dected  under  the  Statute, 
asd,  iharafen^  a  Buuduniia  wu  refiised  to  compel 
tbe  pnsideat  of  aucb  meellng  to  deolara  those  par- 
wDS  duly  elected.  Commiitiimer*  undtr  tMt  Act, 
BtgiM  V.  AiMTton,  3  Ir.  L.  Rap.  478»  Q.  B. 

W  here  it  appeared  that  A.  bad  been  for  nearly 
twenty  year*  HQ  annoal  subscriber  to  a  dispensary, 
ioi  bid  ^ven  general  directions  to  his  agnit,  who 
vs>  also  the  treasurer  of  the  dispensary,  to  pay  his 
lubeeriptioa  every  year,  and  the  latter  had  long 
acted  upon  theoe  direetioDa,  but  omitted  to  pay  A's 
lubccriptioOf  whtdi  fell  due  upon  the  1st  of  Jane, 
\m,  and  when  A.  discovered  this  in  April,  1840, 
lie  hsd  it  paid,  and  then  also  paid  his  sabsoription 
for  1840  in  advance  i  it  also  appearad  tliat  he  con- 
lisaed  to  act  aa  an  exiating  member  of  thelnatitutlon 
dorii^  theae  yeara,  and  under  the  t^e  laws,  was  liable 
for  these  subscriptions.  Held,  that  he  was  qualifled 
to  vote  for  a  medical  attendant  in  October,  1840, 
sod  that  he  had  substantially  complied  with  the 
lerau  of  the  Statute,  (3  &  4  Win.  4,  c.  92,)  which 
requires  that  a  person  to  be  entitled  to  vote  "  shall 
have  paid  his  subscription  to  the  treasurer  of  such 
dispensary  at  least  one  year  complete,  before  any  ! 
such  election  shall  take  place.**  Stg.  v.  SKak^Umt  i 
3lr.L.Rep.  492,  Q.  B.  j 

Quaere,  is  a  payment  by  a  subscriber  at  any  time 
In  tbe  current  year,  for  that  year,  and  also  in  ! 
advance  for  the  ensuing  year,  a  sufficient  payment 
10  enable  the  aubscriber  to  vote  in  the  eourae  of 
ibe  second  year,  although  a  year  complete  haa  not 
ebpsed  sinee  tbe  time  of  payment  tS  tlie  snbserip- 
t  ions.  lb. 

This  court  will  grant  a  mandamus  to  compel  the 
viMtors  of  Trinity  College,  Dublin,  to  proceed  to 
bear  and  determine  the  appeal  of  a  party  who  com- 
plains of  an  undue  election  of  a  scholar  in  said 
Cdl^  The  Queen  at  the  prosecution  Heron 
Y.  Tke  Vintore^  Trinity  CoUeget  Ihtidin,  9  Ir. 
L  Itep.  41,  Q.  a. 

Where  on  the  face  of  a  return  to  a  mandamus, 
the  law  and  facts  ara  mixed,  the  court  will,  before 
argument  on  the  taw,  reserve  liberty  for  the  pro- 
secutor to  file  a  traverse  if  necessary.  The  Queen 
■(  the  pmectaion  of  Carpenter  v.  J%e  Corporation 
iflhibUnt  9  Ir.  L.  Rep.  65^  Q.  B. 

Affiini.]— Tbe  Statute  47  Gea  3,  c.  109,  vests 
the  property  In  tbe  streets  of  the  city  of  Dublin  in 
Gommissionersy  and  enacts  that  no  person  shall 
open  those  streets  for  any  purpose  wtiatsoever,  with* 
oat  having  obtained  the  consent  of  the  commis- 
Booers.  A  maudamus  having  isaued  directed  to 


those  commissioners,  calling  on  them  to  grant  a 
license  to  open  certain  streets  for  certain  purposes 
therein  stated,  subject  to  certain  terms  and  condi- 
tions ;  to  which  mandamus  the  commissioners  made 
a  return,  stating  that  they,  in  the  due  exercise  of 
the  discretion  vested  in  them  by  this  Act,  and  in 
good  consdenoe,  did  determine  that  it  was  not 
consistent  with  their  duty,  as  such  commissioners, 
or  for  the  benefit  of  the  inhabitants  within  their 
jurisdiction,  that  a  license  should  be  granted  as 
prayed  for;  and  that  they  therefore  declined  to 
grant  it.  Held,  a  sufficient  return.  The  Queen  at 
Ae  proeeeution  ^  the  Alliance  Gat  Ctn^MHjf  v. 
J%e  patting  and  Lighting  Commisrionere,  9  Ir.  L. 
Hep.  448,  Q.  B. 

Held,  also,  where  a  discretion  was  vested  in 
those  commissioaers,  this  court  had  no  power  to 
issue  a  mandamus  to  control  that  discretion.  Jb, 

The  remedy  by  mandamus  is  only  to  compel  the 
performance  of  an  abstract  duty,  and  where  fraud 
has  been  pracdsed  in  reference  to  a  contract,  such 
a  remedy  is  not  applicable. 

Where,  on  an  application  fur  a  mandamus,  a 
question  of  doubt  or  difficulty  be  raised,  the  court 
will  not  decide  tbe  question,  but  will  allow  tlie  man- 
damus to  issue,  for  tbe  parpoae  of  having  a  return 
made  thereto,  lb* 

Where  a  mandamus  directed  to  Poor  Law 
Gnardians,  amunanding  them  to  appoint  collectors 
of  poor  rales,  and  to  issue  thmr  wurania  to  tlie 
I>erBon8  so  appointed,  the  guardians  made  ■  return, 
atating  that  they  had  appointed  oollaoton.  all  of 
whom,  save  one,  had  entered  into  ncurities  as 
required  by  the  Poor  Law  Act ;  that  one  of  the 
collectors  had  not  duly  perfected  his  aecurities, 
and  that  the  guardians  had  passed  a  Resolution  not 
to  issue  their  warrants  until  all  the  collectors  had 
been  duly  appmuted,  and  had  perfected  their  secu- 
rities. Held,  that  the  r^orn  was  insufficient,  and 
ofiiered  nq  reasonable  excuse  for  the  guardiaus  nut 
doing  their  doty.  Tke  Queen  v.  The  Guardiana 
of  the  Twm  Union,  9  Ir.  L.  Rep.  320,  Q.  B. 

Co$tt.'\ — The  question  as  to  whether  the  9  Anne, 
a  20,  amended  by  tbe  I  Wm.  4,  c.  21,  apply  to 
Ireland,  was  fully  argued  in  the  case  of  The  Queen 
at  the  prosecution  of  Moss  v.  The  Corporation  of 
DubUnt  in  last  Hilary  Term,  and  on  the  2Sth  of 
April  following.  Blackburue,  C.  J.,  observed,  that 
the  court  were  of  opinion  these  acu  did  not  extend 
to  this  country.  Subsequently  thereto,  the  6  &  7 
Vic,  c.  67,  passed,  and  by  its  enactments  tbe  court 
are  empowered  to  award  costs  in  mandamus  cases. 
The  Queen  v.  The  Gtiardiem  tgf  the  Tuam  Union, 
9  Ir.  L.  Rep.  321,  Q.  B. 

An  order  directed  that  a  Board  of  Guardians 
should  be  individually  liable  for  costs,  and  a  mle 
niu  for  an  attachment  having  issued  to  enforce 
that  order,  such  rule  must  be  served  on  all  the 
members  of  the  board.  lb. 

Where  plaintiff  obtained  a  mandamus  to  compel 
a  railway  company  to  issue  their  warrant  to  a 
sheriff,  to  summon  a  jury,  to  assess  the  amount  of 
compensatiou  to  which  he  was  entitled,  and  the 
jury  afterwards  awarded  him  a  less  sum  than  theconi- 
paiiy  had  previously  offered.  Held,  that  he  was  not 
entitled  to  the  costs  of  the  mandamus.  C^Vonndt 
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V.  Wattr^d  and  Limerick  Rmimuf  Con^Hun/,  I 
Ir.Jur.  128,  Q.  B. 

'  — ♦ — 

HARRIAG&-5e«  Crihihal  Law.  (Bigaht.) 

HUBBAKD  AND  WiFE.     RoMAII  CaTHOLIC. 

Qiuere,  cao  Presbyterian  Minitten  sokmnixe  a 
lurriage  binding  in  law,  where  both,  or  «ther  of 
the  parties,  are  not  membert  of  the  Presbyterian 
Cbureh.   A^.  t.  Miilsy  4  Ir.  L.  Rep.  495,  Q,  B. 

A  marriage  celebrated  by  a  Roman  Catholic 
priest  bet\Feen  two  Protestants,  is  illegal,  and  ren- 
ders the  person  celebrating  it  liable  to  be  indicted 
for  felony.    Meg.  v.  Taggart,  9  Ir.  L.  Rep.  395. 

The  7  &  8  Vic,  c.  61,  leaves  antouched  the 
rights  of  the  Roman  Catholic  Clergy,  where  the 
marriage  would  have  been  previously  1^1,  and 
the  exemption,  in  that  Act,  from  penalties,  is  only 
in  relation  to  marriages  that  may  now  be  lawfully 
celebrated.  lb. 

Marriage  Settlement.'] — See  Wabrant. 
— ♦ — 

MARSHAL,  (CITY.)— 5^  Thbsfabs. 

The  City  Marshal  is  not  an  officer,  within  the 
meaning  of  the  3  &  4  Via,  c.  108,  s.  204,  and, 
therefore,  is  not  entitled  to  a  month's  notice  before 
action  brought  Smith  v.  Hothvoke,  9  Ir.  L. 
Rep.  155,  Q.  B. 

— ♦— 

MARSHAL  (OF  THE  MARSHALSEA)— ^ 
Abrbst. 


MEDICAL  OFFICER  See  Gbahd  Jcby. 

Mahdahds. 


MEMBERS  OF  PARLIAMENT— 5««  PnRs 
AMD  Members  of  Paruamkht. 


MERITS,  (AFFIDAVIT  OF)— ^  Fbactice. 

(MOTIOK.) 

MESNE  PROFITS—^  Tbbstass. 

MINISTERS  MONEY^^  Mardaxub. 
Rates. 

— • — 

MISDEMEANOUR— Cbimival  Law. 
Csbtiobabx. 


MISDIR£CTION»£r„  Practice. 
Trial.) 

— ♦— 


(New 


MONEY,  (LODGMENT  AND  DRAWING 
OF  MONEY  IN  COURT)— Ejeuthbnt. 

RAlLWAir  COMFAHY  (PuBCBASI  MOKBY.)  SbE- 

BIFF.  Tender. 

Where  a  lien  is  claimed  by  an  English  attorney, 
on  a  sun)  of  money  lodged  in  court  to  the  credit  of 
the  cause  by  the  Irish  agent  employed  by  him,  to 


abide  the  event  of  a  dispute  between  one  of  Ae 
plaintiffs  and  the  English  attorney,  the  ooart  vill 
order  it  to  be  referred  to  the  oOoir  toiaqidffeaata 
the  righta  of  Uie  parties  thereto.  AmmBw.Sltmmrt, 
3  Ir.  L  Rep.  II,  Q.  B. 

Money  may  be  lodged  id  ooort  in  MlirfiMiiue  ef 
tax  action  of  trespass  nw  an  illegal  dtttrMBaiider  the 
prorMonsofthe3ft4Vi&4,e.l06.a.4&  Y»mg 
V.  Robinton,  4  Ir.  L.  Rep.  13,  C.  P. 

As  to  the  practice  of  lodging  mooey  in  court,  see 
MaOett  V.  Doolan,  4  Ir.  L.  Rep.  430,  Ex. 

Where  a  defendant  paid  money  into  coot,  and 
the  plaintiff,  after  taking  the  money  out,  pmeeded 
to  trial,  and  a  verdict  was  had  for  the  ddcadaaL 
Held,  that  the  plaintiff  had  disentitled  himself  to  tin 
cosu  which  he  incurred  up  to  the  time  of  the  pay- 
ment into  court  by  the  plidiiiiff.  .ffmfcns  ▼.  Lmi- 
soy,  I  Ir.  Jur.  81,  Q.  B. 

In  an  aoCkm  of  indebiUUiu  ammmpril  the  ei^ 
of  the  process  served  ^n  the  dalimdeat  had  not 
been  eadorsed  with  the  amomt  cUimeid  Ibr  drtt 
and  costs  pursuant  to  the  ftiiid  G.  R.  the  detedset 
was  permitted,  after  appearance  encerad  aod  deda- 
ratioo  filed,  to  lodge  in  court  in  discharge  of  the 
action — as  of  the  day  of  the  appeamDee  the  sbb 
admitted  to  be  due,  and  the  plaintiff's  attorney  was 
ordered  to  pay  the  ooals  of  the  motioa.  CX^v. 
Qmmh  6  Ir;  L  Rep.  169,  Ex. 

Pi^fment^MotiafOutofOmrt.'} — ^WbcreoMBcy 
is  lodged  in  court  by  a  sheriff  untu  the  eonflictiqg 
claiinsoftwopartiesaredecided,  the  party  found  to  be 
entitled  may,  when  inconvenient  to  himself  to  attend, 
obtain  an  order  for  his  attorney  duly  satboraed  lo 
acoept  the  transfer.  Deemona  v.  Dttmtpmd,  2  Ir. 
L.  Rep.  160,  Q.  B. 

A  notice  of  motion  to  draw  money  out  of  comt, 
lodged  on  a  plea  of  tender  where  the  action  has  not 
been  discontinued,  is  regular,  and  when  the  oppoute 
party  would  not  sign  a  consent  and  af^ieared  on  the 
motion  it  was  gruited  with  coats.  dbwMok  r. 
Daly,  5  Ir.  L.  Rep.  176^  C  P. 

Mgimg  Momey  in  Um  tfBeA'^—Sat  Bail. 
—4 — 

MORTGAGE—^  Dbbd.  EncnuBT. 
Elicit.  Stabcts. 

— 

MOTION—^  PsAcncx. 
♦ 

MUNICIPAL  CORPORATION— &v  Cobto. 
batior. 


MURDER—^  IiTDicnun. 
MUTINY  (ACT>~5^  Abbbst.  (Pbitiugs 

FROM.) 
♦ 

NEWSPAPER-.^  CBUfSRAi.  Law.  Etiderce. 
LiBEi*  Practice  (Servzcb  or  Fftocus). 
—-4 — 

NEW  TRIAL— See  Pbactxce. 


Digitized  by 


Ordgr. 


[DIGEST  OF  CASES.] 


ParimrMp. 


91 


NON-PKOS— Pucncs. 

— 

NON-SUIT — St8  PRACTZCI.  (JODOHXITT  AB  IN 

CASE  OF.) 

NOTICE  OF  MOTION— 6^  Pucncs 
(Monon.) 

NOTICE  TO  QUIT— Ejecthbitt. 

NOTICE  TO  TREAT— .S^Pdbmc  CoMPAMT. 
— ♦ — 

NOTICE  OF  TUIAU— ^  Pjlacticv. 
— • — 

NUISANCE— iSIm  Cawihal  Law. 

— 

NUL  TIEL  RECORD—^  Scisb  Facias. 
OFFENCES— 5«  Cbihzhax.  Law. 

OFFICERS  (OF  THE  COURT)-^  Abbbst. 

Jmi^idiim  Courf  otwr.J — Where  an  at- 
lornejr  obtains  mun  the  oppoMte  party,  tmog  an 
illiterate  peraoo,  and,  under  cireanutancet  aiupi- 
ciooi,  though  not  actuallj  fraudulent,  a  document 
jmrpwting  to  be  a  disdalnier  of  lua  demand,  and  of 
hb  having  aothoriied  hia  attorney  to  bring  the  ae- 
Udo,  the  court  has  a  summary  jurisdiction  over  its 
offiem  to  order  it  to  be  given  up.  jToAin  v.  CTroy, 
BI-D.&O.Ioa,  El. 

The  court  has  no  jurisdiction  to  pronounce  any 
rate  on  an  application — made  by  a  party  who  had 
held,  and  had  been  dismissed  by  the  Chief  Justice, 
from  the  office  of  crier  of  the  court — to  be  re- 
stored to  the  emoluments  and  duties  of  sud  office, 
alleging  that  he  had  been  illegally  and  improperly 
dismissed  therefrom.  In  nKmMdVi  7  It,  L.  Rep. 
217,  C.  P. 

The  court  does  not  possess  a  jurisdiction  to  en- 
tertain such  ao  applicatioQ  in  the  case  of  any  ofBcer. 
Ih.  [Torrena,  J.,  iKHmfimte.1 

There  is  an  Inherent  jurisdiction  In  this  conri 
over  its  own  officers,  to  dlrvct  the  reference  which 
the  defimdant  applies  for  (to  have  the  costs  taxed 
for  the  amount  of  which  the  action  was  brought) 
upou  b»  offering  fair  terms,  with  this  single  quali- 
Scatioii,  that  the  bill  of  costs  contains  at  least  one 
uiable  item.  The  rule  is  substantially  laid  down 
as  it  at  present  exists,  in  HuIIocIl  on  Costs,  504. 
Scutabie  V.  Reardoth  4  Ir.  L.  Rep.  167.  [Per  Pen- 

nefsther,  C.  J.l  See  Acc.  v.  JTomw,  BI.  D.  Se 

0. 150,  Ex. 

ORDER— Sb»  Amsrdmxbt. 

OYEH, 


In  an  action  against  a  derkof  a  jmnt-atodt  bank- 
ing company,  upon  bis  bond  to  the  trustees  of  the 
company  for  the  faithful  discharge  of  his  duties,  the 
court  refused  to  compel  oyer  of  the  deed  of  settle- 
ment of  the  company,  which  recited  the  bond. 
Stanhope  v.  QuiU,  2  Ir.  L.  Hep.  68,  C.  P. 

The  rule  for  oyer  does  not  stop  the  entry  of  the 
rule  for  judgment,  though  it  stops  the  entry  of  the 
judgment  itaelf.  FitMpairidB  r,  WUtan,  1  Ir.  L. 
Rep.  388,  Ex. 

PARLIAMENT. 

Peers  ^— A  motion  to  set  aside  proceedings 
taken  against  a  peer,  during  the  sitting  of  Parlia- 
ment, will  not  be  entertained.  SmyUi  v.  Earl  of 
CharleviUe,  8  Ir.  L.  Hep.  33,  Q.B. 

Held,  upon  demurrer  to  a  plea  in  abatement, 
that  a  peer  may  be  sued  by  bill  without  original 
writ.  26. 

Members  — Proceedings  by  distringas  against 
a  member  of  Parliament  to  compel  an  appearance, 
and  obtain  paymrat  oi  the  plaintiff'a  demand.  Ca^ 
Uaum  T.  CW/ijyfcmi,  8  Ir.  L.  Rep.  85,  Ex. 

PARLIAMENTARY  APPEARANC&-5W 
Pbagticb. 

PARTICULARS  OF  DEMAND— &t 
Pbactick. 


PARTNERS— 5«0  Pdbuc  Cohpaut  (Railway.) 
— ♦ — 
PARTNERSHIP. 
Assnmput  for  goods  sold  and  delivered.  Plea, 
that  the  defendants  were  in  partnership  with  A;  that 
thecauae  of  action  arose  out  of  that  partnership,  and 
was  a  debt  jointly  due  by  them  with  A. ;  that  the  plain- 
tiff^ had  sued  A.  singly  and  recovered  a  judgment 
agninst  him  for  that  joint  debt.  Replication,  that 
the  defendants  and  A.  concealed  from  them  they 
were  in  partnership,  and  that  it  was  in  consequence 
of  the  concealment  of  that  partnership  by  the  de- 
fendanta  they  had  not  sued  the  defmidBnts  jointly 
with  A.  On  medal  demurrw  the  replication  was 
held  to  be  bad.  NednU  v.  Bowa,  8  Ir.  L.  Rep. 
273,  Ex. 

A  declaration  in  assumpsit  by  an  indorsee  against 
the  acceptor  of  a  bill  of  exchange,  commenced— 
"  Samuel  Lindsay  and  Company,  being  a  co-part- 
nership entered  into  pursuant  to  the  statute  in  that 
case  made  and  provided,  the  plaintiffs  in  this  auit, 
debtors,  &&,"  proceeding  in  the  ordinary  form,  and 
averring  in  the  coudusion  a  promise  to  '*  the  said 
co-fmrtnership,  the  plainttA,"  and  a  breadi  **  to 
the  damage  of  the  Mid  eo-partnership,  the  plain- 
tiffih"  Held  on  special  deourrw  to  be  bad,  as  not 
disdoaing  any  tide  in  the  plahitifb  to  loe  in  tho 
name  of  Samuel  Undnw  and  Companj.  IMitnf 
V.  Loughmd,  10  Ir.  L.  Rop.  fi:  6,  Ex. 


In  no  action  of  covenant,  the  tender  of  a  copy  of 
the  deed  for  Oyer  is  uot  sufficient,  andiproceedings  ;  PAYMENT — See  Debt.  Scibb  Facias.  Sta- 
will  be  suyed  till  the  original  be  iwodnoed.  iSteni*  !  tdtk  or  XjImitatioms.  Mohbx  (Lodombbx 
T.  Meonetft  Bl*  D.  &  O.       Ex.  I    AMD  Patheht  out  ur  Coubt.) 
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PLEADING. 
Setting  aside  Pleadingt.] — See  PmAcnCE. 

(7ffn«ra%.] — I  think,  and  my  Lord  Chief  Justioe 
agreea  with  me,  that  as  the  ooune  of  precedents  is 
settled  and  unifonn,  it  ought  to  be  supported,  and 
a  departure  from  form  should  be  allowed  as  a  spe- 
cial demurrer,  until  an  aUeration  be  made  by  su- 
tme,  or  by  a  general  rule  of  all  tbe  courts.  KiUi- 
keUy  V.  KeUy,  5  Ir.  L.  Rep.  33,  Q.  B.  [See  also 
aoc.  Apotheamee  Hall  v.  (Mert,  6  Ir.  L.  Rep. 
194,0.6.;  JTnarv.iriim,  6  Ir.L.R«p.S58,  Ex.] 

In  an  aoUon  by  an  infant  Hung  by  bis  next  friend 
tbe  omission  of  (he  words  "admitted  by  leave  of  the 
Court  for  that  purposflk"  Held  to  ba  bad  upon  apecial 
deoiurrer.  lb. 

The  declaration  sof^ested  that  the  plaintiff  was 
a  debtor  to  tbe  Queen,  but  did  not  contain  the  quo 
nUnut  clause.  Held  good  on  special  demurrer. 
Kef^k  V.  Murray^  6  Ir.  L.  Rep.  237,  Ex. 

1  hedeclaration  omitted  the  d^Um  and  dimiw 
clauses.  Held,  that  aa  the  court  might  have  juris- 
diction by  reason  of  the  character  or  person  ot  the 
defendant,  the  demurrer  riiould  be  overruled.  Kmji 
V.  /nom,  6  If.  U  Rep.  250,  Ex. 

Seuible,  such  a  demurrer  is  a  plea  to  the  jurisdic- 
tion, and  cannot  be  pleaded  by  attorn^.  lb. 

The  omia^n  of  tbe  statenlent  of  a  venae  to  a 
traversable  allegation  in  •  dedaration  ia  aided  by 
the  venue  bi  the  margin.  Bardm  r.  Magennie,  6 
Ir.  L.  Rep.  345,  C  P. 

The  omission  of  the  ad  danmum  clause  from  the 
conclusion  of  a  declaration  is  a  cause  of  special  de- 
murrer. (yOmnor  v.  Deehan^  d  Ir.  L.  Rep.  506,  Ex. 

A  declaration  concludiag  "  to  the  damage  of  tbe 
plHintiH'itiofwAuiu/rmr  omitting  the  word  "  pounds." 
Held  to  be  iMd  on  special  demurrer.  Paston  v. 
J/aWta,  9  Ir.  L.  Rep. 508,  Ex. 

Ill  the  indebitatue  counts  time,  tliough  not  laid 
under  a  videlicit,  is  immaterial.  SotUheyy,MagM, 
10  Ir.  L.  Rep.  250,  C  P. 

The  omission  of  the  quo  tmnue  dause  is  not  a 

? round  of  special  demurrer.  AMeu  v.  Linekai%,  9 
r.  L.  Rep.  S91,  Ex. 

Vrnu*.] — The  omission  of  the  statement  of  a 
venue  to  a  traversable  allegation  in  a  declaration  is 
aided  by  the  venue  in  the  margin.  Sarden  v.  Ma- 
gennie,  6  Ir.  L.  Rep.  345,  CP. 

In  an  action  against  the  sheriff  of  the  County  of 
Galway  for  a  false  return,  the  venue  beinv  laidin  the 
County  of  VHdtlow.  Held  on  general  demurrer 
that  the  dedaratlon  was  sufficient  for  that  stage  of 
the  caa^  as  non  constat  but  that  the  sheriff  might 
have  made  his  return  in  the  County  of  Wieklow. 
Green  v.  Blake,  1  Ir.  Jur.  271,  Ex 

l/ncerlmiitHf.'} — The  agreement  was  stated  iu  the 
declaration  to  be  that  tbe  said  plaintiffii  (two)  and 
defendant  did  thereby  Und  theiudvea  bi  a  pmalty 
of  £300  that  tbey  would  contiiHie  their  astaUishment 
for  one  year  from  the  data,"andlhe  breaches  assigned 
were  "that  the  defeuduit  did  not  and  wodd  not 
continue  the  aforesaid  establishment  for  the  said 
period  of  one  year."  Held,  that  the  declaration  was 
bad  on  special  demurrer  for  uncertainty.  Cummins 
V.  Kenny,  9  Ir.  L.  Rep.  347,  Q.  B. 


Ambiguity.'V^A  declaration  in  the  cHfaMn  Un, 
of  an  action  of  debt,  and  eondudii^  thui^  "ntflH 
defendant  hath  dlsr^rded  hti  promiies,  ssd  htsh 
not  paid  any  of  tbe  said  monies  or  any  pan  of  than. 
Held  bad  on  epedal  demurrer,  it  being  deobtfid 
whether  it  was  a  deelaratloa  in  debt  or  aHoniMt 
BenmeU  v.  Sandheim,  1  Ir.  Jar  215,  Ex. 

The  gueritnr  In  tbe  oommenoenait  of  a  dedarv 
tion  in  debt  is  not  materU,  uid  thercfeR  ilie  m 
claimed  in  it  not  eovoii^  the  sosi  ddaed  is  ^ 
counts  is  not  a  good  groond  <^ tpetMl  demantr.  ti 

IhwluHyJ} — Covenant  for  ML  Plt^ 
defendant  surrendered  tbe  premises,  astf  ihtt  |^ 
plaintiff  accepted  tbe  sanie,  to  which  (he  riiiitf 
replied,  that  he  (the  plaintiff)  did  ttoturmitt,  ml 
that  he  (the  plaintiff)  did  not  accept  the  mm.  D^ 
murrw  for  duplicity.  Held,  thMtbennt^ud 
acceptance  constituted  but  one  eotlre  latUer  of  (h< 
fence,  and  that  therefore  the  replicaLioo  «m  nod. 
Put-don  V.  Dickeont  2  Ir.  L.  Rep.  351,  Q.  B. 

Assumpsit.  Plea,  that  the  promises  wm 
jointly  with  two  other  persons,  aodtbsttliepUiotiff 
was  indebted  to  the  defendant  and  said  two  other 
persons  in  a  large  sum  of  money,  to  vit,  &c.  IV 
murrer  for  duplicity,  and  that  it  wss  atteaptcd  u 
set  off  a  joint  debt  against  a  separate  deoMBi  HeU 
that  the  plea  was  good.  Lilburn  v.  iumn^  3  Ir.  L 
Hep.  327,  Q.  B. 

A  plea  to  a  scuv^/SictM  on  a  judgment  mumt  a 
public  officer  of  a  banking  company,  tuiingtlat 
the  judgment  was  had  and  obtaioedi  and  vsi  dill 
kept  on  foot,  and  suffered  to  remam  iaibne  hj  ibt 
fraud  and  covin  of  tbe  plaintiff,  and  of  thenduob. 
lie  officer,  was  held  to  be  bad  for  dwdkihr.  Aali 
V.  McDonald,  6  Ir.  L.  Rep.  163,  Q.  k 

7Vawr#«.]— To  a  declaration  in  mdMtiu  «. 
tumpeit  the  defendant  pleaded  that  tbe  ftvawn, 
&c  were  made  jointly  with  one  T.  P.  U.  todtlie 
defendant,  and  tliat  the  plaintiff  sued  the  laid  T.  P. 
H.  in  assumpsit  for  not  performing  tbe  ideotial 
promises,  ftc.  in  the  present  declaration  nettioBtd, 
and  tiie  jury  assessed  the  damages  of  tbe|ii«iBiif 
ou  occasi<w  of  the  non-perfomiii^  of  the  aid  p. 
mises,  &c  whidi  were  the  identical  pMim,  kt 
in  the  present  declaration  mentioned,  toaemai 
sum,  which  the  said  T.  P.  H.aftenraidspiidttlW 
pbiutiO;  and  the  {daintlff  aooeptad  the  Mm  It 
aatisfaction  and  discbarge  of  the  said  dsange^ftc, 
which  bad  been  so  aawssed  to  fain.  KepJiaiiiaa, 
that  the  plaintiff  did  not  aoo^  and  tskc  tbewd 
monies  in  satisfaction  and  dteeharge  of  the  Hid 
causes  of  action  against  the  defeod&ut  in  tbe  pre- 
sent action.  Special  demurrer.  Hdd  thattbtir* 
pUoattoB  was  bad,  not  being  a  direct  trsnne  of  ik 
matter  alleged  in  the  plea,  but  the  i^es  being  M 
on  general  demurrer,  being  no  answer  to  the  pltia- 
tiff's  declaration,  the  demurrer  was  orsRilei  wt 
judgment  given  for  the  platntiC  SmaBf.Jhmh 
mondf  4  Ir.  U  JUp.  OS,  Q.  & 

To  a  dedaration  debt  the  defoBdantplcsdil''thit 
be  new  was  indebted  in  manner  sad  ion  m  in 

Slaintiff^  dedaration  alleged."  This  pies  vn  bdd 
ad  on  apodal  demurrer.   JHmndiudf.  WUbk  6 
Ir.  L.  Rep.  291,  Q.  a 

The  plea  of  not  girilty  only  iavdvsi  a  desid  of 
poasessiuu  by  tbe  p&iutitf,  or  of  thetieiiisHlirilK 
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defendant  i  and  oo  it  Ibt  dflftndant  i«  aot  at  Vhmlf 
to  eo  it  large  into  evidence  <if  jutiAnlieB  er  «x- 
cuw.  ^vmitv.  Goj^,  6Ir.L.Bepbna,C.P. 

Flea,  the  atatute  of  limUaliiwia  RepKottioB,  a 
writ  Hied  out  with  oonlinHaMBt.  After  atatiiig  the 
defendant's  apjiiiara«Bii  lo  the  laat  writ,  the  repU- 
ctlioD  oeetaUed  a  pnmt  pattt  in  tlM  following 
iono,  **«■  by  the  record  and  proceedings  thereof 
remaiuiog  in  the  oowrt  of,  be.  may  more  fully  and 
at  Urge  appear."  R^tnnder*  that  there  **  waa  not 
any  record  remnning  ia  said  courts  in  manner  and 
fgnD  aa  plaintiff  had  in  his  replication  allied.* 
Hddi  00  special  demuirer,  that  inaamucfa  as  the 
Mveral  proceedings  set  forth  in  the  replication  con* 
ilituted  bat  one  record,  the  rqoinder  was  suffici- 
ent io  law.   Brennan  v.  Mtmaha/m,  7  Ir.  L.  Rep. 

Qosrc^  if  the  fepUoation  waa  bad  on  geBwal  de- 
mnrmr,  as  not  havii^  been  framed  in  oonpUiuice 

with  the  3  &  4  Vic.  e^  105,  a.  7.  llh 

Repi^antnf.'] — A  declaration  by  an  adminis- 
trator  stated  a  debt  to  the  intestate^  and  a  promise 
to  pi^  bim  in  hie  life-time,  laying  the  day  on  the  | 
14th  day  of  April,  1445.  The  lettere  of  admiaia-  j 
tntioB  wen  afterwards  lo  have  beeb  granted  ta  the  | 
plaiDti^  oDtbe  31st  of  Deoembcr,  1844.  HeMoo 
special  demurrer,  that  thia  date  was  r^ugnant,  and 
if  rejected,  the  declaration  would  be  bad,  for  want 
of  alleglog  the  day.  Sunttr  t.  Jbooa,  1  Ir.  Jur. 
12,0.8. 

A  declaration  stated  the  time  of  the  drfendant*a 
betDg  iud«bted  to  the  plaintilf's  intestate  In  his  life- 
time, aud  of  his  maliiug  the  promise  to  be  the  lat 
da;  of  January,  1845,  aud  slated  the  time  of  the 
grant  of  tlie  letters  of  adininiBtration.  to  the  plain- 
lilf  to  tie  tlie  20tU  of  June,  1844.  Held  on  special 
dtuBurrer,  that  the  avermeriu  were  incooaisteDt, 
aud  that  none  of  the  allwationa  of  time  .eoiild  be 
rt^ected  as  surplusage.  Hrljf  v.  MuPtaiUn,  I  Ir. 
Jur.  32,  Ex. 

Pitas  of  Tender.'] — A  dedaraiion  in  debt  con- 
tained foiw  counts ;  plees  of  tender  to  the  first 
three)  oh  whi^  issues  were  taken  and  found  for 
the  ddendaat.  Plea  to  the  fourth  connt,  "  that  as 
10  the  sakt  sum  in  the  said  last  count  of  the  decla- 
ratioQ  ueatioued,  residue  of  the  said  several  sums 
above  demanded,  over  and  above  the  said  sums  in 
thefirst,  second,  and  third  counts  meutioned,  tbe  said 
defendant  says  he  dues  not  owe  the  same,  or  any 
part  ilicreof  to  the  said  plaintiA^  in  manner  and 
furoi  as  the  said  plaintilb  iuive  above  thereof,  &c. 
On  issue  on  this  plea,  held  that  the  pbintlfi  slioold 
have  riMwn  a  debt  beyond  (be  enma  oontaiiied  In 
thefiratUiree  counts.  Where  tbedeAmdant  told 
plaintiff's  agent  that  an  amount  BK>re  Uian  sufficient 
lo  cover  tbe  demand  was  in  a  dedc  In  die  room, 
and  deasred  his  son  to  hand  the  amount  to  the 
agent,  and  tbe  aon  rose  to  do  so,  but  was  Inter- 
nit»ted  by  the  agent,  aayiog  that  he  would  not  at 
all  take  the  mouey,  as  a  third  person  had  forbidden 
him  to  do  so ;  Held,  this  refusal  dispensed  with  the 
neoesaity  of  producing  the  money,  either  in  number 
or  fpede.  Balkna  t/mtm  v.  >faMs>  1  Ir.  Jur. 
70,  Ex. 

Held  that  evidence  of  such  a  transaction  was 
autticieDt  to  support  a  plea  ai  tender.  lb. 


Qumea^  whether  tha  ooaaeot  of  the  poor  law 
nnaimhaloneTa  to  an  action  fiv  rates,  as  required  by 
tbe  6  &  7  Vie.  a  92,  s.  te,  iboald  be  given  under 
their  seat ;  and  if  so,  whether  a  defendant  can  avail 
hiooself  of  tbe  non-prodncUoa  of  aaoh  aealed  asMat 
at  the  trial.  Ik. 

Qusare,  whether  a  tender  of  rates  to  a  orileetor 
on  a  Sunday  is  a  good  tender,  lb* 

Semble,  a  twder  to  a  rate  collector  wboee  ap* 
poiatmeait  continues^  binds  tbe  guardians,  though 
they  may  have  expreaaly  ordered  faka  not  to  take 
tbe  money.  lb, 

A  <e|rfieation  to  a  plea  of  tender,  statiiw  a  writ 
sued  out,  but  not  executed  before  the  tender  waa 
mad^  and  thm  a  second  writ  sned  out,  withool 
shewing  the  entry  of  any  continuance,  or  that  Ao 
second  writ  waa  connected  with  thetrat,  is  no 
answer  to  the  plea.  lUans  v. /VaiuleM^  8  Ir.  L. 
Rep.lO^Q.B. 

Mufoinder.'] — A  declaration  containing  only  tbe 
money  counts,  and  commendng  and  concluding  in 
the  usual  form  by  an  executor,  but  omitting  pro- 
fert  of  the  letters  testamentary.  Held  bad  on  ge- 
neral demurrer,  on  the  grounds  that  thon^  ute 
other  counts  m^ht  be  upheld  as  disclosing  cmisca 
of  action  personal  to  tbe  plaintiffs,  tbe  count,  on  an 
account  stated  oould  only  be  sustained  by  them  in 
their  executorial  capacity,  therefore  there  was  a 
misjoinder.  Sharp  v.  SJuamant  1  Ir.  Jur.  19,  Ex. 

Seplieatien  de  Ji^mrid.'] — Assorapeit  by  the 
indorsee  agaliut  the  makCT  of  a  promissory  note. 
Plea,  that  Um  note  was  not  indorsed  to  the  jdaintiff 
until  after  tlie  same  had  become  due,  and  that  it 
the  tioH  the  said  note  beeame  due  It  was  in  the 
bands  of  the  payee,  and,  wMlat  tbe  payee  continued 
to  hold  the  same,  and  before  the  commeD cement 
of  this  suit,  the  payee  was  indebted  to  the  defen- 
dant in  the  sum  of  £17  3b.  3d.,  for  tbe  use  aud 
occupation  of  a  certain  house  of  tbe  defendant,  Ac, 
and  that  an  account  was  settled  and  stated  between 
payee  and  defendant,  such  account  including  said 
note,  and  the  said  payee  had  credit  iu  such  account 
for  the  full  amount  of  the  said  note,  of  all  which 
the  plaintiff  had  full  notice,  and  was  well  awar^ 
and  informed,  that  the  said  note  remained  in  the 
hands  of  tbe  said  payee,  to  secure  tlie  balance  due 
to  him  on  foot  of  said  account ;  aud  then  averred 
an  indorsement,  without  consideration,  after  the 
note  became  payable.  ReplicaUon,  dg  injmi&* 
Held,  on  demurrer  to  the  replication,  that  the  plea 
disdosed  matter  of  excuse,  as  between  plaintiff  and 
defendant,  and  that  de  inJuriS  was  properly  pleaded. 
ffealy  V.  CampioHt  1  Ir.  Jur.  24,  Ex. 

When  the  plea  denies  the  cause  of  action,  ioatead 
of  being  in  confession  and  avoidance  the  replica- 
tion de  iRjuri6  ia  bad,  and  a  demurrer  must  be 
allowed,  though  the  plea  is  itself  spedally  demur* 
rable  as  amounting  to  the  general  issue.  A  de- 
murrer to  a  replication,  putting  in  issue  a  false 
plea,  will  be  set  down  for  immediate  argument. 
Signing  tbe  name  on  a  blank  bill  of  exchange 
stamp,  with  an  express  agreement  to  draw  it  for  a 
spedGed  amount,  is  not  a  contract  to  pay  any  sum 
which  may  afterwards  be  inserted  iu  the  bill  as 
between  parties  having  notice  of  the  agreement. 
AUingham  v.  fVaiker,!.  Ir.  Jur.  119,  CTP. 
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Immaterial  Jnw.]— The  defendut  avowed  for 
rent  due  on  a  pBrticular  day.  Plea,  **  rien  m 
mere**  The  jury  found  no  rent  od  the  particular 
day  named.  Held,  that  auch  fiuding  of  the  jury 
did  not  dispose  of  the  actual  iaa'ue  knit  between  the 
parties,  the  precise  day,  specified  by  the  avowry, 
not  constituting  a  parcel  of  the  iwue ;  and  in  aucb 
case  the  time  is  immaterial.  AMiu  v.  PMm, 
L  Ir.  Jur.  166,  Ex.  Ch. 

To  a  tcire  faciatt  on  a  judgment  against  the 
public  officer  of  a  banking  company,  the  defend- 
ant pleaded,  fint,  that  %ho  wai  not  at  any  time, 
nor  is  she  now,  nor  hath  she  ever  been,  a  member 
of  aaid  society  i  aeoondty,  payment ;  and  thirdly, 
that  the  said  judgment  was  had  and  obtained,  and 
was  still  kept  on  foot,  and  sufiered  to  be,  and 
remain  iu  force,  by  the  fraud  and  covin  of  the 
plaintiff,  and  the  aaid  public  officer.  Held,  on 
special  demurrer,  that  tbe  first  plea  was  bad,  as  it 
tendered  an  immaterial  issue,  and  also  as  it  tra- 
versed matter  not  allied.  Nmls  v.  M^Dmuddf 
6  Ir.  L.  Rep.  163,  Q.B. 

To  a  declaratioQ  in  indehUiUut  tuewtuuit  against 
an  administratrix,  containing  counts  for  use  and 
occupation,  and  the  money  counts,  the  defendant 
pleaded  to  the  whole  declaration,  that  before  she 
iiad  any  noUce  of  the  said  demand,  and  before  she 
had  any  notice  of  the  making  of  the  aaid  pronuses, 
she  had  fully  administered.  Held,  to  be  bad,  as 
tending  an  immaterial  issue,  and  as  surplusage. 
CommtwwiMrf  of  Eduemtiim  v.  Lotu^tnant  9  Ir. 
L.  Rep.  167,  Q.  B. 

Held,  also,  that  surplusage,  tending  to  embarrass 
the  pleading,  is  ground  of  special  demurrer,  lb. 

Quaere,  would  auch  a  plm  to  the  count  for  use 
and  oecujwtton  be  a  good  pleib  Jh. 

Common  Formt.\ — The  first  count  of  a  decla- 
ration was  i^inst  the  defendant  as  maker  of  a 
promissory  note,  stating  a  promise  to  pay  "  accord- 
ing to  the  tenor  and  effect  thereof,"  and  was  fol- 
lowed by  the  money  counts,  with  a  promise  to  pay 
**  the  said  several  monies  respectively  to  the  plaintiff 
un  request."*  Held,  that  the  omission  of  the  words 
"  last-mentioned,**  in  the  statement  of  the  second 
promise,  was  not  ground  of  special  demurrer. 
iSonder  v.  Darcjft  5  Ir.  L.  Rep.  50,  Ex. 

Counts  for  goods  sold,  and  for  work  and  labour 
done,  the  money  counts  commenced  with  "  whereas 
also,**  and  the  words  last>mentioned  **  occurred 
in  the  conclusion.  Held,  that  tbe  first  count  was 
bad,  on  special  demurrer,  for  want  of  a  promise. 
Fianagan  v,  ^a%,  5  Ir.  L.  Rep.  SdO,  C.  P. 

Indorsee  against  acceptor.  The  declaration 
contained  a  tf^al  count,  with  the  usual  promise 
to  pay,  and  the  money  counta,  and  concluded, 
"  that  the  defendant  afterwards,  In  consideration 
of  the  promises  respectively,  then  and  there,  pro-  ; 
utised  ttie  plaintiff  to  pay  the  said  several  last^men- 
tioned  monies  respectively  on  request ;  yet  he 
hath  disregarded  his  promise,  and  hath  not  paid 
any  of  the  said  monies,  or  any  part  thereof,  to  the 
plaintiff's  damage,  Sec"  Held,  to  be  a  suffident 
averment  of  a  breach  of  the  promise  contained  in 
the  special  count.  Bwke  v.  Commw,  6  Ir.  L.  Rep. 
i!04,  CP. 

'  Semble,  that  the  form  of  pleading  the  common 


counts,  prescribed  by  the  general  rales  of  HihrY 

Term,  1882,  ooostUutes  bat  one  eMw)lid«edo)BBL 
Wade  V.  Croker,  6  Ir.  L.  Rep,  514,  Er. 

contra  McGregor  v.  Greavet,  18  L  Jou.  N  » v 

109}  Morue  r.  James.  U  M.ft  W.  831-  V 

riteey  v.  tVaUh,  9  ir.  L.  Rep  S96.]        '  ^ 

In  a  declaration  by  payee  uriost  tban^  gt 

a  note,  the  firat  oonnt  averred,  Oat  vkeitM  ik 

defendant  made  hia  iHomiawiry  note  ia  writiH 

and  thereby  promiied  to  pay  tbe  pUotiff  £45 

mootha  aiur  date,  which  period  is  dow  dapwL 

Held,  on  spemal  deinunw,  that  tbe  pniOM topH 

was  sof^ently  averred.   Ommw  t.  ail 

L.Rep.4,Q.a 

The  fwm  of  declarations,  as  settU  bj  tw 

judges,  should  be  strictly  followed.  A. 

In  an  action  by  indorsee  against  dawnoTibQl 

of  exchange,  the  declaration  contained  the  *«r^ 

*'  which  period  is  now  elapsed,"  and,  a  the  eoodg- 

sion  of  tiie  money  counts,  the  word  *<  proniie"  wu 

used,  instead  of  **  promises."  Held  good,  on  ipeciil 

demurrer.  Barrett  v.  Daltf,  8  Ir.  L.      518^  q,  ^ 

THtle  of  DedaralionJ} — A  declaration  on  m- 
misea  was  entitled  generally,  as  of  Mkbeiim 
Term,  I84fi,  and  stated  the  promises  sad  bradi 
thereof  to  have  been  made  on  tbe  16th  of  Hfttea. 
her,  1842.  Held  good,  on  general  demunw  Du 
V.  miffht,  5  Ir.  L.  Rep.  240,  C.  P.  ^ 
The  declaration  entitled  generally,  ae  of  Hidiaei- 
maa  Term,  stated,  that  tlie  defmdant,  oa  tbe  iJih 
o{  August  preceding,  made  his  bill  of  '"^mt 
payable  three  months  afler  date,  wbioh  period  £ 
then  elapsed.  Demurrer,  becuse  ths  am  of 
action  i4>peared  thereby  to  have  accned  ifhr  if 
claraUon  filad.  The  dadamtkn  ww  hdd  to  be 
good.  Fowlfessv.  JrosaM■,6Ir.L.B«^S07,EL 
Where  the  eaoas  of  action  acemes  darfa^  tm, 
the  dedaratkm  mnst  be  specially  entitU.  CnOt 
V.  Snagg,  8  Ir.  L.  Rep.  6,  Q.  a  ' 
Indorsee  against  acceptor.  Tbe  dedwit»e 
entitled  generally,  as  of  HIchaelnas  Tem,  1647, 
and  filed  on  the  16th  of  NovemlMr,  in  thit  jev, 
stated  the  bill  of  exchange  as  made  od  tlw  18tb  of 
October,  1847,  and  u  payable  forty -one  dijitgtr 
the  date  thereof,  which  period  has  now  elipwtf  1 
demurrer,  assigning  for  special  cium,  tbttbeaid 
action  appeared  to  have  been  oommeaoed  brfbntla 
bill  was  due,  was  over-ruled,  on  tbs  noasd  Ite 
the  bill  may  have  been  dated  on  a  «ij  prisr  la 
that  00  which  it  waa  allmed  to  hafe  besa  safe 
FrMckv,  ToUeHhmm,  10  Ir.  L.  Rep^MS^  CP. 

The  declaration  was  entitled  menHj,  m  4 
Trinity  Term,  1847,  and  stated  tSat  eartan  ^ 
sons,  "  on  tbe  9th  day  of  November,  1646; 
their  bill  of  exchange,  payable  seven  aontkififf 
date,  which  period  tias  now  elapsed."  A  ipteiil 
demurrer  asaigniug  as  caus^  that  tbe  biDspiictK^ 
to  have  become  payable  on  the  last  daj  of  illcieB 
of  which  the  declaration  was  euitledi  that  In, 
and  mercantile  usag^  the  defendant  was  nt  tssod 
to  pay  tbe  bill  until  9  o'clock,  P.  IL,  oiiyt^, 
and  that  it  did  nut  appear  that  the  dedsrsliei  t m 
filed  afler  that  hour  upon  that  day,  m  sw 
ruled.  SoiUhty  v.  Magam,  10  Ir.  L  Rep.  £0; 
CP. 

Quere,  would  tbe  demnrrar  have  bees  wuisBl 
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rUw  dedftfation  bad  itatad  tbe  bill  to  ban  bean 
tied  apoa  Che  9tb  of  Nonmber,  1846.  Ik, 
A  declaration  vaa  enUtled  ai  of  a  term  ubee- 
Qoit  to  tbe  tonn  ct  the  defendao^a  appearance,  in 

rder  to  ioclude  a  cause  of  action  wbich  accrued 
ince  the  eotry  of  tbe  appearance.  The  court  set 
tide  the  dedaratimi  with  cost*,  and  refused  to 
llow  it  to  be  ameoded.  ffimt*  v.  Skannony  10 
r.L.Rep.458i£E. 

Jfiift^ftrtoitfN«ff.V-Avovrj  for  additional  or 
«iuil  rent  The  ^ea  averred,  "  that  a  right  to 
leniand  the  taid  additional  rent  accrued  to  the  said 
leTeodflnt,  more  than  twenty  years  before  any  part 
if  taid  rent  became  payable,  and  that  the  defeod- 
nt  did  not  within  twenty  years  next  after  the 
ight,  to  demand  tbe  aaid  additional  rent*  accrued 
0  him,  receive  claim,  demand,  or  make  any  dia- 
jeas  for,  or  bring  any  action  to  recover  the  said 
idditional  rent,  but  always  did  thence  hitherto 
«ceive  and  accept  the  said  original  rent  of  £158 
is.  ts  the  rent  of,  and  payable  out  of  tbe  said  de- 
aised  premises.  This  plea  is  bad,  ou  special  de- 
Dorrer,  as  multifarious,  being  a  plea  of  the  Statute 
if  Liatitatlonti  and  also  a  plea  of  waiver,  and  it  is 
nd,  00  gonenl  demurrer,  as  a  plea  of  widver. 
Daly  r.  Lord  Miomjleldt  5  Ir.  L.  Rep,  74, 76,  Q,  B. 

Names  of  Airlif«.T— The  declaration  stated, 
hat  by  indenture  made  between  W.  G.,  by  tbe 
laaie  aod  deacniptlon  of  W.  F.  of  tbe  one  part, 
ind  T.  T.  of  tbe  other  part,  W.  F.  demised.  Held 
nficient,  on  apeeial  demurrer,  vttiioat  an  aver- 
nent  that  Ike  vaa  knovn  by  one  rnme^  as  well  as 
Jtt  other.  JTiiar  v.  Jrwin,  0  Ir.  L.  Rep.  250,  Ex. 

PUaa  amounting  to  the  General  leeue.'] — See 
ffunfiArjFt  v.  Lon  Mayor  of  DaUin,  6  Ir.  L. 
Rep.  159,  Q.  B. 

Dmurrere.'^ — If  a  demurrer  be  pleaded  to  the 
rbole  declaratioa,  assigning  certain  special  causes 

0  psrticular  counts,  and  others  applicable  to  the 
nnclosion,  the  lattw  can  alone  be  relied  upon  if 
\aj  one  ooant  be  good.   Byrne  v.  (yflahertyt 

1  Ir.  L.  Hep.  90,  Ex. 

A  d«nurrer  which  covers  too  much  is  bad. 
Knox  r.  /riotn,  6  Ir.  L.  Rep.  250,  Ex. 

DitcontiMumce.'] — The  declaration  contained 
iiree  counts,  on  three  bills  of  exchange,  aod  the 
Qoney  oounta.  Plea,  to  the  third  count  award  and 
atiifaction,  and  to  tbe  first,  aeoond,  fourth,  6fth, 
ind  last  counts,  a  special  plea,  in  the  nature  of  a 
ilea  of  the  Statute  of  Frauds.  Replication,  tra- 
ardng  the  firat  plea*  and  demurring  to  the  second. 
Idd,  that  though  the  second  plea  was  bad,  judg- 
BOtt  should  be  given  for  the  defendant,  there 
>etiig  a  dtseontinuaDoe,  the  plaintiff  haring  treated 
be  money  eounti  as  several  counts^  and  not  having 
eplied  to  the  sixUi.  CocAram  v.  Fitxpatrick,  8 
r.  L.  Rep.  187,  Q.  B. 

Trespass  for  taking,  detaining,  and  impounding 
oods,  and  that  thereby  the  goods  were  lessened 
J  value,  and  damaged.  Tlie  plea  answered  the 
tking,  leaving  the  lessening  and  damaging  unan- 
wered.  The  plaintiff  pleaded  over,  without  mark- 
Qg  judgment  of  nil  dicitj  for  tlie  part  of  the  de- 
luation  uncovered  by  tiie  plea.   Held,  that  he 


hid  not  thereby  we^atA  a  disoontinuanoe.  Atkin- 
mm  V.  JMsM,  9  Ir.  U  Rep.  871,  C.  P. 

Pleading  Statutet^ — Although  words  of  equiva- 
lent meaning  may  suffice  for  pleading  a  Statute,  the 
better  course  is  an  exact  adoption  of  the  language 
^^wMgislature.  Keaiy  v.  Botnn^  9  Ir.  L.  R^ 

PleOf  Pvie  darrein  conHnwtnce^ — The  cause 
having  been  called  on  for  trial,  the  d'H'endant  put 
in  a  plea  in  the  nature  of  a  plea,  pttu  darreign  con- 
tinuance, alleging  that  the  matter  of  defence  arose 
"after  the  several  supposed  causes  of  action 
aeorued,**  in  an  affidavit  contemporaneous  with, 
and  in  veiiflcatfon  of  the  plea,  the  defendant  stated 
that  the  matter  of  Uie  plea  had  arisen,  within  eight 
days  last  past,  next  before  the  pleading  of  tbe  said 
plea.  Held,  that  the  plea  was  ill,  there  beii^ 
no  precise  averment  that  the  matter  of  defence  had 
arisen  after  the  last  continuance.  Atkinson  v. 
NesMt,  9  Ir.  L.  Rep.  271,  C.  P. ;  S.  C,  BL  D.  & 
O.  184,  N.  P.   [Per  Doherty,  C.  J.] 

A  scire  Jacias^  to  revive  a  judgment  after  tracing 
its  devolution  by  assignment,  and  otherwise,  to  A., 
stated  her  death  intestate,  and  a  grant  of  administra- 
tion by  the  Court  oS  Prerogative  to  B.,  who,  as  ad- 
minWratrix,  assigned  eecundum ^ortmm  statuti  to 
the  persona  from  whom  the  pluntiff  deduced  title. 
The  plea  filed  by  the  conusor  stated,  that  A.  made 
her  last  will  and  testament,  but  named  no  executor 
thereof,  and  that  adminiatraUon,  as  in  the  ease  of 
intestacy,  was  granted  by  the  Prerogative  to  but 
a^^iedtiMt  puis  darreign  cwitinnance,  to  wit  on  the 
1 2di  day  of  June,  1 847,  a  sentence  was  pronounced  by 
the  same  court,  by  wliich  the  will  of  A.  was  estab* 
lished,  and  the  letters  of  administration  granted  to 
B.  were  **  cancelled,"  and  **  declared  to  be  utterly 
null  and  void,  and  to  have  no  force  or  validity  in 
law  whatsoerer,**  and  by  wbich  sentence  adminis- 
tration,  cum  testamtento  annexo^  was  granted  to 
another  person.  Held,  on  general  demurrer,  that 
this  plea  could  not  be  supported.  Bevan  v.  Ltoydt 
10  Ir.  L.  Rep.  888,  C.  P. 

Profert.']~^Scire  facias  by  the  executor  of  the 
ct^isee;  the  defendant  was  called  on  to  shew 
wherefore  tbe  plaintiff  should  not  have  execution 
against  him,  "  according  to  the  form  of  the  reco- 
very, without  an  allegation  that  the  plaintiffs  did  so 
as  executors,  profert  of  the  letters  testamentary  was 
made.  Held,  sufficient  Faliw  v,  Bruswington,  1 
Ir.  Jur.  8,  Ex. 

POLICE~&«  MAOisTaATKS.  Rates. 
— ^ — 

POOR  LAW. 

Gwrdiana^ — Where  a  mandamus  directed  to 
tbe  poor  law  guardians  commanding  them  to  appoint 
collectors  of  poor's  rat^  and  to  issue  thdr  warrants 
to  the  persons  so  appointed.  The  guardians  re- 
turned, that  they  bad  appointed  collectors,  all  of 
whom  save  one,  had  eutered  into  securities  as  re- 
quired by  the  Poor  Law  Act,  and  that  one  of  the 
collectors  had  not  duly  perfected  his  securities,  and 
that  the  guardians  had  passed  a  resolution  not  to 
issue  their  warrants  until  all  the  collectors  had 
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been  duly  appointed,  and  had  perfected  their  secu- 
ritiee.  Held)  that  the  return  waa  inaafficient,  and 
offered  no  reasonable  excuse  for  the  guardians  not 
doing  their  doty.  Reg.  v.  Guardktn  the  Taam 
Union,  9  Ir.  L.  Rep.  320,  Q.  B. 

Where  the  Poor  Law  Commissioners,  under  the 
1  &  2  Vic^  c.  56,  $.  36,  had  ordered  the  guardians 
of  a  union  to  assess  the  sum  of  £400,  (an  addi- 
tional sum  incurred  in  completing  the  workhouse,) 
on  the  poon^  rate,  which  the  guardians  had  refused. 
Held,  that  a  mandamus  would  lie  in  such  case. 
Poor  Lam  Commimomet*  v.  GuartUam  of  Cione» 
Unitmy  8  Ir.  L.        26,  Q.  & 

Hdd»  alaO)  that  the  oourt  bad  no  power  to  inquire 
into  the  aoundnesa  of  the  diaeretion  exercised  by 
the  Cmnoiiasloners  in  such  a  case.  Xh.  [Pw  Pen- 
nefather,  C.  J.,  and  Cramptoo,  J.]  Sed^  that  such 
a  quesdon  ought  not  to  be  entertained  upon  moUoo. 
Ih.   [Per  Perrin,  J.] 

Under  the  36th  section  of  the  Poor  Law  Act, 
(1  ft  2  Vic,  c  56,)  the  Poor  Law  CommisMonen 
had  made  an  order  for  an  addition^  som  to  be 
raised  out  of  the  poors'  rate.  Hdd,  that  they  nrast, 
on  an  application  for  a  mandamus  to  the  guardians 
to  levy  such  sum,  sliow  clearly  to  the  oourt  that 
this  order  is  within  the  scope  of  the  authority. 
The  Poov'e  Law  Commitsionere  t.  The  Bdntderry 
Umum,  8  Ir.  L.  Rep.  S9»  Q.  B. 

Hdd,  alao^  that  Uiia  oourt  has  jniisdiotion,  under 
the  U^thaeetioa,  to  abjudicate  upon  the  legality 
of  aoch  as  order,  and  that  aueh  will  be  done  as 
well  upon  application  fv  a  muidamus  as  upon  a 
return  thereto,  lb. 

An  order  directed  tliat  a  board  of  guardiara 
should  be  individually  liable  for  costs,  and  a  rule 
nisi  for  an  attachment  having  issued  to  enforce 
that  order,  such  rule  must  be  served  on  all  the 
members  of  the  board.  The  Queen  v.  The  Gnor- 
dwMS  ^Me  7Wm  Unum,  9  Ir.  L.  Rep.  325,  C.  P. 

Guardians  of  the  poor  having  acted  in  the  office 
as  such,  have  no  power  to  resign  the  trust  so  repo* 
aed  in  them.  Poor  Law  Commistionere  v.  The 
Gvardiam  the  Limerick  UmoHt  7  Ir.  L.  Rep. 
403,Q.B. 

In  case  the  guardians  refbse  to  act,  the  court 
will  not  allow  a  mandamus  to  issue,  another  spedfic 
remedy  having  been  provided  by  the  Poor  Law 
Act  Ih. 

Paid  Gvardiant.'] — The  paid  officers,  q>pointed 
under  the  25th  and  26tlt  sectioni  of  the  1  ft  2 
Vi&t  c.  56,  may  properly  sue  under  the  atyle  of 
**  The  gaardiana  of  the  poor  of  the  Union.*' 
Guardians  of  CoMtlereagh  Unkm  v,  DiUotu  I  Ir. 
Jur.  229. 

Poonf  RateySee  Rates. 

POSTEA— ^  Pbactice.    Chimikal  Law. 

POWER  OF  ATTORNEY— 5«e  Wabbaht. 
POWERa 

Where  a  lease  of  three  lives,  renewable  for  ever, 


waa  pot  in  setdehient,  and  a  power  to  die  iowh. 
sive  tenants  for  life  "  to  demise,  or  lesie,  hr 
term,  or  number  of  lives,  or  yean,  eoeustait  »Ti 
their  respective  interests  therein,  to  eooimenw  b 
possession,  and  not  in  reversion."   Held,  it,„ 
hwse  for  three  lives,  other  than  those  in  the 
lease,  with  a  covenant  for  perpetual  renml, 
valid  execution  of  tlie  power.  SmiA  v  Okrf.  I 
Ir.  L.  Rep.  78,  205.  C.  P.  '  * 

A  power  to  lease  for  any  tern  or  u^hir  ii 
years  not  exceeding  three  life8,ortUrty-oiwfevi. 
Held,  to  authorize  a  leaae  fer  the  livci  of  tbrn 
persons,  and  also  for  the  term  of  tbirtj^ose  rem. 
to  be  computed  eonenrrently,  which  m  iooM 
last  longest.  Boaier  v.  Powett,  8  h.  L 
895.  Ex.  ^ 

Tliough  the  execution  of  such  a  leaw  opentm 
by  way  of  appointment,  it  is  soffidat  to  docribe 
it  in  pleading  as  a  lease  made  i>y  tlie  dooee,  b* 
virtue,  and  in  pursuance  of  the  letring  power,  ll 

A  lease  by  tenant  for  life,  under  a  uarii^pMu 
reserving  rent  to  the  lessor,  his  beireand  unn^ 
with  whom  also  the  covenants  were  made  in  tieiil 
of  the  persons  entitled  in  remainder,  vu  beid  to 
be  good.  76. 

A  lease  was  executed, — under  a  power  vlu'eii  n- 
quired  the  execution  to  be  in  the  inaaieeof  tv« 
witnessesr— in  the  presence  of  onettbicrtbingvit. 
ness,  and  in  tbe  preaence  oi  anolbsr  pcnoD  «b 
oould  testify  to  the  fact,  but  had  aot  iweiioulf, 
nor  at  the  time  beeo  called  npoe  to  be  a  tiam. 
Held,  not  to  be  a  doe  executioa  of  tbe  uwq- 
C%areA  V.  iWeO,  4  Ir.  L.  Itep.  306,  C.  P. 

G.  in  1754  obtained  a  leaae  of  badi,  (of  wimh 
the  premises  sought  to  be  recovered  id  tbt  t^. 
ment  were  part,)  for  a  term  of  forty  nbe  jeara,  or 
three  lives  ;  and  in  1756  he  auig^  ibe  ttfidue 
of  the  term  to  T.  £.  who,  in  1764,  became  mtitled 
to  the  fee ;  I.  demised  hie  portion  to  J.  11,  ihg 
remained  in  possession  until  a  new  lesie  wu  udt 
to  him.  in  1805,  by  K.,  tbe  assignee  of  J'l  tmerea. 
The  son  of  T.  £.,  in  1772,  madeUi  will,mids 
which  his  son,  £.  P.,  becaow  tenut  keHhtvA 
remainder  to  his  first,  and  Other  sons,  fantrictMdh' 
■Dent  J  and  b^  that  will  •  power  wss  gires  to  tbe 
tenant  for  life  to  demise  the  fvoperty,  m  lu  pa- 
session,  for  any  term  not  exceeding  tUr^-oM 
years,  in  possesion,  and  not  in  revertioa,  remriog 
the  best  improved  rent,  witli  claoses  of  distress  lod 
reentry.  E.  P.,  under  that  powtf,  executed  i 
lease  to  K.,  having  the  residue  of  the  term  Tnitd 
in  him,  and  J.  M.  being  a  tenant  to  K.  undrr  tbe 
title  derived  from  J.  Held,  that  such  pover  did 
not  authorize  the  tenant  for  life  to  nake  timed 
the  reversion,  and  that  the  lease  to  K.  b;  L  P. 
was  therefore  invalid.  PoweU  v.  Ke^,  10  Ir.  I 
Rep.  192,  Q.  B. 

Held,  also,  that  the  5  Geo.  %  c.  4,  did  not  nale 
such  lease  one  in  possesion ;  tbe  tmmnia  of 
that  Statute  are  in  reference  to,  aod  awm  At 
right  of  the  lessor  to  execote  a  reneiral  £  P- 
havfaig  but  a  nvenha,  had  tfaerdbrs  do  to 
deal  with  the  possession.  Jb. 

Held,  also,  that  surrender  of  the  estate  of  J.  M. 
oould  not  be  presumed,  becaose  there  was  upmret 
to  make  the  lease  of  1796.  lb. 
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Held,  also,  that  the  registration  of  a  deed»  ope- 
rating in  law  as  a  surrender,  ia  not  equivalent  to 
ibe  r^istratioo  of  m  axShuX  deed  or  inrtrameDt  of 
HirreDder.  Jb* 

— 

PRACTICE. 
I.  Pbactici  Gbuxbauy. 

II.  PBOCESS. 

Irregtiiar  Service. 
Suhstitutiou  of  Sei-viee. 

III.  Apt-sakamce. 

IV,  PkACTICE  CoRNBCTBD  WITU  PLEADINGS. 

1.  Declaration. 

2.  Particulars  of  Demand. 

3.  Iiule»  to  Plead,  and  MotuHU  Jor  Fur- 

ther Time 

4.  Pleae,  Demurrertt  S^c* 

5.  Plea*  of  Om/hmon. 

6.  PUa»  tn  AhatMunL 

V.  StaVIMO  PKOCBEDIliaS. 

VI.  Sbttiro  aside  Peocebdihos  vob  la- 

BBOOLAKnrT. 

].  Wriit  and  DedaroHont. 

5.  j%aff«Mrf  Demwnen. 

VII.  Notice  or  Teiau 

VIII.  POSTBA. 

IX.  Motions. 

1.  Generally. 

2.  Station  fir  liberty  to  tot. 

3.  Motion*  fir  Uherty  to  proceed. 

4.  Motion*  fixr  New  Trial. 

X.  Discontinuance — 1  &  2  Vie.,  c.  109. 

XI.  Judqhent. 

1.  GfeneraUy. 

2.  /fii/ff  fir  Judgment, 

3.  Motion*  in  Arreet  of  Judgment 

4.  SiUerinff  Judgment. 

6.  Ament^ent   of  Judgment*,  (See 

Amendment^ 

6.  Priority  of  Judgment*, 

7.  Jtidgmtnt*  of  Non  Pro*, 

8.  For  not  Joining  in  Demurrer*  Book*. 

9.  For  Want  <fa  Plea. 
10.  Sy  Default. 

\l.  M  in  Ca*e  of  Non  Suit. 

12.  Setting  Atide  Judgment. 

13.  A»»ignment  of  Juagmeiit*. 

14.  Sutiifaction  of  Judgment*, 

15.  Snarehee  fir  Judgment*. 

16.  Releasiug  Judgmmt*, 
XII.  Bills  ov  J^cbttzons. 

XIII.  VliNOB. 

1.  Local. 

2.  Traneitory, 

3.  Changing  Venue. 

XIV.  Verdic?. 

XV.  Vekibb  db  Noto. 

XVI.  Ekror,  Co0bt  or. 

I.  Peagtice  Generally. 

GeneraUy.'l — Parties  cannot  by  conttent  varj  a 
ale  of  court,  without  making  such  consent  a  rule 
f  court  Dawion  v.  Sell,  2  Ir.  L.  Rep.  279,  Q.  B. 

In  aOei^ng  n  defence  at  law  to  the  merits,  it  is 
lot  necessary  to  state  the  facta  on  which  coonsel 
n  advised  i  it  ii  iU01ci«t  for  the  defendant  to 


allege,  that  he  has  fairly  disclosed  all  the  facts  to 
bis  counsel,  and  that  be  has  advised  him,  he  has 
a  good  substantial  defence  at  law,  to  the  action. 
Atinn*  v.  Nem«y,  3  Ir.  L.  Rep.  284,  C  P. 

Where  the  defoodant  himself  ^ould  generally 
make  the  affidavit,  if  he  be  prevented  from  doiiig 
so  by  the  aet  oi  God,  an  affidavit  made  1^  his  at- 
torney may  he  used  instead.  Scott  v.  Maoauley, 
4Ir.L.Rep.40Q.B. 

A  party  is  not  bound  to  notice  an  irregularity 
when  he  has  notice  of  the  proceeding  in  reference 
to  which  the  irr^ularity  is  committed,  unless  such 
irregularity  is  apparent  on  the  face  of  the  proceed- 
ings. Mathers  v.  Coyle,  4  Ir.  L.  Rep.  280,  Q.  B. 

It  is  entirely  in  the  discretion  of  the  judge  at 
Nisi  PriuR,  whether  he  will  admit  or  reject  a  re- 
bntting  case.   Anonymou*,  3  Ir.  L.  Rep.  39,  Ex. 

The  court  will  not  grant  liberty  to  proceed  in  an 
action  after  a  delay  of  two  years,  withfwt  serving 
notice  of  the  application  on  the  defendant.  Sey* 
mour  V.  Bla/ie,  3  Ir.  L.  Rep.  285,  C.  P. 

A  cop;  of  a  petition  against  an  attorney  should 
be  served  at  his  registered  lodgings,  before  he  ia 
called  00  to  answer  the  matter  of  it  Chamber*  v. 
Franklin,  &  Ir.  L.  Rep.  356. 

When  the  record  of  the  memorial  of  the  assign- 
ment was  not  on  the  record  before  tlie  Court  of 
Error,  it  was  held  that  the  plaintiff  in  error,  who 
assigned  for  error,  that  there  was  no  such  record 
of  the  memorial,  was  bound  to  have  made  an  appli- 
cation upon  notice,  before  the  case  came  on  for 
argument,  for  a  writ  of  certiorari  to  have  the  said 
record  brought  for  inspection,  and,  not  having 
done  so,  the  court  would  not  suspend  their  judg- 
ment till  the  application  was  made,  he  having  no 
merits.  Creagh  v.  Fulton,  5  Ir.  h.  Rep.  32:^ 
Ex.  Ch. 

IL  Pbogess. 

Irr^ydar  iS!mmcc.] — Wbere  a  defendant  ap- 
plied to  set  aude  proceedion,  on  an  affidavit  that 
he  had  not  been  served  wiUi  the  process,  and  he 
was  ordered  to  prosecute  the  process  server,  and 
upon  the  trial  the  ju'y  disagreed,  although  there 
was  strong  evidence  of  the  process  server's  guilt, 
the  court  afterwards  made  the  ciMiditional  order 
absolute,  with  costs,  although  the  di^fendant  would 
be  thereby  enabled  to  plead  the  Statute  of  Limi- 
tations to  any  future  action  for  the  same  demand. 
Comerford  v.  Burke,  2  Ir.  L.  Rep.  197,  a  P. 

If  it  appear  to  the  court  probable  that  tlie 
defendant  was  not  served  with  process,  they  will, 
on  the  affidavit  of  the  defendant,  that  he  is  ready 
to  prosecute  the  process  server  for  pegury,  order 
his  affidavit  to  be  taken  off  the  file  for  that  pur- 
purpose,  and  allov  the  coita  of  proceedUiga  to 
abide  the  event  lb, 

A  writ  of  ca.  ad  reap,  waa  forwarded  to  defend- 
ant's land  agent,  with  a  request  to  forward  tbe 
same  to  the  defendant,  who,  it  was  supposed,  was 
out  of  the  country ;  subsequently  a  notice  was 
served  upon  plaintiff's  attorney  by  O.  S.,  cautioning 
him  from  proceeding  further  in  the  cause  as  the 
defendant  was  iu  the  country,  and  at  large,  when 
the  writ  was  forwarded  to  his  agent,  and  the  notice 
was  Mgned  by  O.  S.,  as  "attorney  for  tbe  defeud- 
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anC  the  court  allowed  the  service  to  be  deemed 
good  aervioe.  Antmymtma,  S  Ir.  L.  Rep.  161, 
Q.B. 

Service  of  n  writ  upon  the  defendant's  ttervant 
deemed  good  aervice  of  the  defendant,  giving  him 
notice  thereof  by  a  letter  through  the  Poat  Office^ 
inoloring  a  copy  of  the  writ,  after  it  was  oat  of 
return.  Kn^  v.  O'Beilfy,  it  Ir.  L.  Rep.  L99,  C.  P. 

The  court  refused  to  allow  the  service  of  a  writ 
on  the  agent  resident  in  Ireland,  of  a  party  who 
was  residing  in  France,  to  be  deemed  good  service 
of  the  latter.  If  a  sufficient  attempt  be  unsuccess- 
fully made  the  court  will  assist.  GUletpie  v.  Cum- 
ming,  2  Ir.  L  Rep.  200,  C.  P. 

To  render  t)ie  service  of  process  at  the  office 
the  proprietor  of  a  newspaper,  instead  of  per- 
sonal service  thereof,  valid  and  sufficient  to  warrant 
the  entry  of  parliamentary  appearance,  such  facts 
must  be  spread  upon  the  affidavits  of  service,  as 
will  bring  the  esse  within  the  provisions  of  the  6 
&  7  Wra.  4,  c.  76,  and  from  which  it  will  appear 
to  the  court  that  the  suit,  or  proceeding  agfdnst 
the  defendant,  is  in  relatimi  to  his  character  of 
newspaper  proprietor.  Caffhf  v.  Barrett,  4  Ir.  L. 
Rep.  81,  Q.  B. 

A  statement  of  service.  "  by  leaving  with  a  clerk 
of  the  defendant,  at  the  office  of  the  said  defendant, 
where  the  newspaper,  of  which  the  said  defendant 
is  the  registered  proprietor,  is  published,  situate, 
&c.,  a  true  copy."    Held,  insufficient,  lb. 

In  this  CHse  the  plaintiff  might  have  applied  fur 
an  order,  that  the  service  already  had  be  deemed 
good  service,  lb. 

Seinble,  that  the  Christian  and  surname  of  the 
attorney,  for  the  plainlifT,  should  be  signed  in  full, 
at  the  foot  of  the  English  notice  attached  to  the 
capiat*  lb. 

The  service  of  process  on  Sunday  is  absolutely 
void,  by  the  Statute  of  7  Wra.  3,  c  17,  a.  7 ;  and 
where  it  appears  from  the  process  server's  affidavit 
that  the  writ  was  served  on  Sunday,  the  court  will 
set  aside  the  proceedings.  Lewis  v.  firmm,  5  Ir. 
L.  Kep.  123,  Ex. 

The  service  of  an  order  on  an  officer  of  a  Court 
of  Record,  at  a  place  where,  and  time  when,  he 
does  not  transact  the  business  of  the  court.  Held, 
bad  service.  M^Dtma  v.  Hanfy,  6  Ir.  L.  Rep. 
155,  Q.  B. 

It  is  no  irr^ulflrity  to  include  more  than  one 
defendant  in  a  capias,  and  aftmrards  declare 
againot  thpm  separately.  Crawfmrd  v.  M^DomuII^ 
4  Ir.  L.  Kep.  194,  Q.  B. 

Where,  after  due  service  of  process,  the  process 
server  waa  attacked,  and  the  original  writ  taken 
from  him,  the  court  granted  a  new  writ,  and  allowed 
the  plaintiff  to  proceed  upra  it,  aa  he  would  have 
been  mtitled  to  proceed  if  the  original  bad  not 
been  lost.   Anonymous,  3  Ir.  L.  Rep.  40,  L.  E. 

Where  defendant,  on  being  served  with  a  copy 
of  the  writ,  snatched  the  original  from  the  bands 
of  the  process  server  and  absconded,  the  court 
deemed  such  service  good,  the  plaintiff  to  be  at 
Ub«ty  to  issue  a  duplicate  writ  serving  the  order, 
BMn$on  v.  Weir,  d  Ir.  L.  Rep.  41,  Ex. 

Where  it  appeared  that  the  capiat  was  served 
by  the  plaintitr,  and  a  parliamentary  appearance 
entered,  the  court  set  aside  the  proceedings  upon 


terms.  BeamUh  v.  Fxtznu^mice,  3  Ir.  L  R( 
497,  Q.  B. 

Qusre,  is  service  of  process  by  the  piauif  ir 
gular.  lb. 

The  defendant  against  whom  judgment  W  if 
marked,  and  a  writ  of  inqiury  had  1m  ^ 
having  sworn  that  be  had  never  been  wn^j 
the  process,  but  admitted  the  debt,  \\t  rk 
ordCTed  him  to  pay  the  amount  (tf  tie  [ihad 
demand  to  him,  and  that  the  officer  iboiiid  U 
over  the  process  servei^s  affidavit,  ia  order  ihi 
might  be  prosecuted,  reserving  the  qoeaicitfa 
ting  aside  the  proceedings,  and  the  mini  i 
costs  in  the  mean  time.  Fahie  v.  Aiia,4kl 
Rep.  304,  C.  P. 

Where  the  process  server  was  proseeuttdbjf 
defendant,  and  convicted  of  peijury,  the  com ' 
aside  the  civil  proceedings  with  costs,  but 
to  make  the  plaintiff  pay  the  costs  of  Iktpm 
tion.   Zewts  v,  ffyu*,  4  Ir.  L.  Rep.  177,  LL 

The  court  refused  to  set  aside  a  pvHud 
appearance,  on  the  ground  of  non-serriee  of  i 
tbe  defendant  not  having  sworn  to  awriti,ora 
how  he  obtained  knowledge  the  prottsdiigt 
denied  service  of  a  copy  of  tbe  proeea.  Sa 
v.  MackUn,  4  Ir.  L.  Rep.  312,  C.  P. 

Substitution  of  SermeeJ] — Thto  eonrt  ifl 
substitute  service  of  process  upon  a  puturr  a 
the  jurisdiction,  by  serving  a  partttcr  vkii 
although  the  demand  was  sworn  to  be  i  pua 
ship  demand,  and  that  the  partnerriiip  »!1  ■ 
tinned.    Oldham  v.  Shaw,  4  Ir.  L.  Rep.l.CI| 

The  court  will  not  deem  a  service  of  dwin:^ 
ficient,  unless  it  is  made  to  appear  thatiu^ 
reached  the  hands  of  the  defendant  iiM| 
Gorey  4  Ir.  L.  Rep.  3,  C.  P.  , 

The  court  will  order  service  of  a  wrilrfM 
ad  respondendum  to  be  substituted  vbm  U 
have  been  several  iueffiK^ual  attam|)ti  W 
serve  the  defendant,  and  where  there  »n 
circumstances  to  lead  to  the  belief  tint  id 
concealed  in  the  house,  on  one  oecanoo,  vll 
process  server  went  to  serve  him.  Aaem 
1  Ir.  L.  Rni.  99,  Q.  B.  J 

In  an  order  to  substitute  service  of  prooei 
a  partner  resident  out  of  the  jurisdietioa.li( 
a  partner  within  it,  it  is  necessary  thattbei 
should  state  that  the  cause  of  action  ii  i  p 
ship  demand.  The  following  statement  ri 
sufficient — "  The  action  is  brought  igui 
defendants  as  partners  in  trade  for  goods  tt 
delivered."  M^Kenny  v,  Mark,  2  h. 
Q.  B. 

Where  it  was  sought  to  revive  a  js 
against  the  heir  and  terre-tenants  of  tbe  i: 
and  the  heir  was  resident  in  Englaod,  serri 
him  was  substituted,  by  serving  the 
his  fortune,  who  rerided  in  this  coontiT, ! 

fuardian  of  his  person,  with  whom  be  rs 
nglaod.  Bond  v.  Sondt  2  Ir.  L.  Rep.  1^ 
Conditional  order  granted  to  sbetr  a' 
service  of  a  Scire  Pacias,  (tbe  return  o(  *i 
out  at  the  time  of  application,)  on  theU'ij 
the  conusor  residing  out  of  the  Jurisdici)»-i 
not  be  deemed  good  service,  it  having  brfi 
that  he  wasj  ana  had  been  for  some  jaa  ^ 
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:  of  the  conusor.  Bruce  v.  Poe,  4  Ir.  L.  Rep. 
P. 

e  wurt  will  not  make  the  raid  conditional 
absolute,  without  notice  of  the  motion  being 
d  on  the  law  agent.  lb. 
able,  the  court  will  not  in  general  tleem  aer- 
ilrauly  had  good  lervice,  the  same  not  being 
n  of  the  court,  bot  will  give  an  order  to  tub- 
e  service.  lb. 

Ftiiig  the  premises,  and  serving  a  party  inter- 
with  the  ejectment  notice  and  summons, 
ut  the  jurisdictioD,  will  not  be  deemed  good 
;e.   Doe  dem.  Stewart  v.  Carual  Ejector^  3 
Rep.  20,  C.  P. 

here  a  defendant  resided  out  of  the  jurisdiction, 
)urt  refused  to  substitute  service  of  Aoa,  ad 
u  a  receiver  appoiuted  over  his  estate,  and  oo 
tomey  by  whom  he  bad  entered  appearances 
m  actions  in  this  court  two  terms  previously. 
i>  V.  Auatin,  3  Ir.  L.  Rep.  258,  Q.  B. 

the  defendant  was  out  of  the  jurisdiction, 
ourt  refused  to  substitute  aervice  of  a  co.  ad 
>n  his  land  agent  and  attorney*  although  he 
previously  brought  actions  iu  this  court,  and 
recently  proceeded  by  civil  bill  against  the 
tiff,  by  the  same  attorney,  it  not  appearing 
luch  actions  were  still  pending.  Fitzgei-ald 

3  Ir.  L.  Uep.  259,  L.  E. 
rvioe  of  a  ca.  ad  res.  substituted  on  the  land 
aw  agent  of  a  defendant  resident  out  of  the 
lictkin,  where  it  appeared  he  was  present  in 
,  by  hut  attorney,  in  an  action  that  was  still 
ing.  Service  on  the  land  agent,  in  such  a  case, 
r  way  of  notice  only,  and  not  as  giving  the 
:  jurifidictioD.  MaeuUagh  v.  Sfiarpe,  3  Ir.  L. 
:^0,  L.  E. 

le  coort  has  no  jurisdiction  in  a  personal 
D,  to  substitute  service  on  a  ddendaut  resident 
>f  the  jurisdiction,  unless  under  very  special 
ostancee.  Bwrke  v.  Qutfi/an,  3  Ir.  L.  Heu. 
Q.B. 

IB  plaintiff  having  sworn  that  the  defendant 

iefV  tlie  country  for  the  purpose  of  avoiding 
reditors,  and  the  agent  of  the  defendant  having 
med  him  that  the  defendant  was  residing  out 
e  jurisdiction,  the  court  gave  liberty  to  subati- 
Krvice  of  the  conditional  order,  for  the  «ctre 
<>  on  the  said  agent.  Ryan  v.  Lentaigney  S 
.  Rep.  362,  C.  P. 

le  court  granted  a  conditional  order  for  sub- 
tion  of  service  of  a  icve  jncieu  on  the  brother 
le  conusor,  against  whom  a  separate  judgment 
been  entered  for  the  same  debt,  the  conusor 
ing  in  America.  fVtitton  v.  Armatrong,  4  Ir. 
ep.219,  C.  P. 

vvice  of  a  writ  on  the  hatcbnian  of  the  sheriff's 
>D  will  notbedeemedgoodserviceon  aprisoner, 
lervice  on  the  governor  of  any  of  the  Dublin 
1  will  be  deemed  good  service.  Anonifmoust 
L.  Kep.  275,  Q.  B. 

>rvice  process  oil  the  Iteeper  of  the  Marshaluea 
OR  deemed  good  service  of  the  defendant,  who 
in  confinement  therein,  the  said  Iceeper  having 
ted  to  bring  him  into  the  hatch  fur  the  purpose 
"ing  him  served.  Maguirev.  Gardiner,  4  Ir. 
lep.  310,  C.  P. 

Bmble,  the  refusal  of  the  keeper  to  bring  for- 


ward the  prisoner,  for  the  purpose  of  having  him 
served,  was  a  contempt  of  court.  Jb. 

The  court  ordered  substitution  of  service,  of  a 
tcire  fitcioMt  on  the  land  agent  of  the  conusor,  who 
resided  abroad,  where  the  amount  of  the  judgment 
was  amall,  and  the  expense  of  attempting  personal 
service  would  have  been  great.  JBjMnUort  of 
Ixmgton  V,  Matty,  4  Ir.  L.  Rep.  412,  C.  P. 

In  an  action  against  partners,  the  court  refused 
to  substitute'  service  of  a  co.  tu^  ret.  upon  one  part- 
ner,, for  another  residing  out  of  the  jurisdiction ; 
the  3  &  4  Vic,  c.  105,  s-  37,  restricting  a  plea  in 
abatement  for  non-joinder  of  a  co-defendant,  to 
cases  where  the  latter  is  resident  within  the  juris- 
diction.   Vitier  v.  Boyd,  4  Ir.  L.  Rep.  433,  L.  £. 

Where  one  of  two  executors  of  a  deceased  conu- 
sor of  a  judgment  resided  in  England,  and  the 
other  could  not  be  discovered,  the  court  refused  to 
substitute  service  of  the  tcire  Jhciat  on  a  party 
who  had  acted  as  solicitor  for  tbe  said  executor  in 
some  late  Chancery  proceedings ;  but  required  that 
the  executor  residing  in  England  should  be  served, 
and  granted  a  ooodiUonal  order,  that  service  on  him 
should  be  deemed  good  service  on  his  co-executor. 
Aiterii^  v.  Lord  Audiey,  5  Ir.  L.  Rep.  90,  C.  P. 

An  affidavit  to  ground  a  motion  for  snbstitutioa 
of  service  upon  parties  out  of  the  jurisdiction, 
should  state  the  grounds  of  the  belief  of  the  depo- 
nent that  the  parties  are  resident  out  of  tlie  juri»- 
diction.  Leatee  Trwnbal  v.  Enactor,  b  Ir.  L.  Rep. 
358,  Q.  B. 

Service  of  a  ctipiai  ad  respondendum  will  be 
substituted  on  the  Irish  agent  of  an  English  Insu- 
rance Company,  in  those  cases  only  in  which  the 
action  is  brougtit  upon  a  policy  of  insurance.  E^e 
V.  Cff^omm  Insurance  Company,  b  Ir.  L.  Rep. 
38,  Ex. 

Where  the  members  of  a  mining  company  were 
resident  out  of  the  jurisdiction,  service  was  allowed 
to  be  substituted  on  tbe  officer  who  superintended 
the  mines,  and  paid  the  workmen.  Roberts  v. 
Cornish,  S  Ir.  L.  Rep.  539,  Q.  B. 

The  court  has  authority,  under  43  G.  3^  c  53, 
to  order  service  of  process  to  be  substituted  on  a 
defendant  resident  out  of  the  jurisdiction  ;  and  it 
is  a  question  of  discretion,  depending  on  tiie  par- 
ticular circumstances  of  each  case,  whether  the 
court  will  make  such  order.    Phetan  v.  Johnton, 

7  Ir.  L.  Rep.  527,  Ex. 

Service  on  clerk  of  board  of  guardians  is  good 
service  on  the  guardians,  if  made  either  imme- 
diately before,  or  at  a  meeting  of  the  board  of 
guardians.  Poor  Law  Commisnomert  v.  CooUkUl 
Union,  6  Ir.  L.  Rep.  126,  Q.  B. 

This  court  will  not  substitute  service  of  a  capias 
oo  the  aXtixnitfj  of  a  defendant  resident  out  of  tlie  ju- 
risdiction, unless  a  suit  be  actually  pending  in  tliis 
court  to  which  he  is  a  party*  Marpky  v.  Cmfw/on, 

8  Ir.  L.  Rep.  161,  Q.  B. 

In  applications  of  this  nature  the  practice  is  for 
the  party  to  move  for  an  order  to  substitute  and 
it  is  irregular  to  effect  service,  and  then  move  to 
have  ir  good.  lb. 

Service  of  process  on  a  lunatic  substituted,  by 
serving  the  manager  of  the  asylum  in  which  he  was 
confined.  Wiimot  v.  Jformion,  8  Ir.  L.  Rep.  S24, 
Q.B. 
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In  an  action  of  covenant  against  T.  H.,  and  bis 
son  T.  G.  H.,  as  oo-covenantors  in  a  mortgage 
deed,  fl  writ  of  capiat  ad  respondendum  was  served 
Qpon  the  son,  and  at  the  same  time  a  copy  left 
with^  bim  for  his  father,  who  was  then  oot  of  the 
jarisdietion,  and  a  coot  was  also  left  at  the  resi- 
dence of  the  latter.  T.  H.  shortly  after  proposed 
to  the  plainUff^  attorney  an  arrangement  of  the 
debt,  and  admitted  the  service  of  Die  writ  upon 
his  son.  The  court  refused  to  hold  the  above 
service  good  service  of  T.  H.,  or  to  grant  an  order 
to  substitute  service  on  him,  by  serving  his  attorney 
in  a  pending  equity  suit.  Fotoler  v.  ffetnawortk^ 
10  Ir.  L.  Kep.  77.  Ex. 

The  court  will  substitute  service  on  the  agent  of 
an  English  Insurance  company,  reitidRiit  in  Dublin. 
O'Brien  v  ,  10  Ir.  L.  Rep.  183,  Ex. 

Service  upon  one  of  two  co-partners  and  co-de- 
fendant's deemed  good  service  upon  the  other,  who 
was  absent  in  England.  Hndon  v.  Hammond^  10 
Ir.  L.  Rep.  268.  C.  P. 

The  court  will  substitute  service  of  process  on 
die  soltdtor  of  a  defendant  rending  out  of  the 
jurisdiction,  though  the  suit  in  which  he  is  engaged 
is  not  in  the  same  court.  Z«  Ctmpt§  v.  Seoli,  BL 
D.  ft  0. 97,  Ex. 

Swice  of  process  will  be  substituted  on  the  law 
and  land  agent  of  a  person  reaideot  out  of  the 
jnriadiotion,  the  agent  having  a  power  of  attorney 
to  surrender  the  lease  upon  which  the  action  was 
brought.  Bjfrna  v.  CaUagkan,  Bl.  D.  &  O.  184, 
C  P. 

The  court  will  not  in  general  direct  that  service 
already  had  of  a  capias  be  deemed  good,  and  if 
such  an  order  be  improperly  obtained,  the  subse- 
quent proceedings  may  lie  set  aside  on  motion. 
The  application  should  be  for  liberty  to  substitute. 
r%  V.  Ckeyne^  Bl.  D.&  0. 190,  Q.  B. 

The  court  will  substitute  service  on  a  partner 
within  tlie  jurisdiction,  It  appearing  that  the  con- 
tract was  entered  into  with  bim,  and  tlutt  tlie  absent 
partner  was  either  avoiding  service  or  lunatic.  . 
V.  M*£ntire,  Bl.  D.  &  O.  S26,  C  P. 

The  court  will  substitute  service  of  process  on 
an  attorney  to  whom  the  defendant  has  referred, 
though  respecting  a  different  matter.  Bali  v.  He^ 
tham,  Bl.  D.  &  O.  263,  Ex. 

When  lands  were  by  deed  conveyed  to  a  trustee 
resident  in  England,  on  certain  trusts,  and  amongst 
others  to  receive  the  rents  thereof,  and  out  of  the 
said  rents  to  pay  tlie  head-rents,  payable  out  of 
one  of  the  deiionii  nations  of  land  comprised  in  that 
deed,  called  £)ast  Clonkilty,  and  by  that  deed  power 
was  given  to  the  trustee  to  appoint  a  law  and  land 
agent  in  this  country  for  the  purpose  of  carrying 
out  the  trusts  of  tlie  said  deed,  and  of  paying  the 
said  rents.  The  court  substituted  service  of  the 
capias  on  the  laud  and  law  agent.  MoMdnilla  v. 
Eyret  I  Ir.  Jur.  S69,  Ex. 

In  case  for  libel  against  three  defendants,  two 
of  whom  resided  in  England  and  one  here,  the 
agent  of  the  otbw  two,  the  court  refused  to  substi- 
tute service  ou  the  defendants  out  of  the  jurisdiction 
by  a  service  upon  them,  and  on  their  agent,  the  co- 
defendant,  in  this  country.  tVaUrhmm  v.  JJat- 
JMd,  9  Ir.  L.  llep.  38,  Ex. 

In  an  action  upon  a  policy  of  assurance  effected 


in  Ireland  with  an  English  conpinj, 
containing  a  proviso,  that  the  tnutm  o(  tkt  toi, 
pany  shall  be  answerable  only  vithiotkc 
tioo  of  the  English  courts  for  the  na  tsgJ 
the  court  will  not  make  an  ordpr  to  nbaiuti  «| 
vice  of  the  process  upon  the  loidwain 
land.  LynakM  v.  A^lum  Lifi  ,^««rsHi  Cm 
pany,  9  Ir.  L.^p.  299.  Ex.  ^ 


III. — ArrBABAvci. 

The  court  will  refuse  to  receive  bi3  f«  | 
fendant  in  custody,  until  he  em  era  sn^f^ 
for  his  co-defendant  ovt  of  the  jnriidia«. 
/tains  T.  Anttll,  1  Ir.  L.  Rep.  277,  Ex. 

Where  a  defendant  waa  arrested  uodcii 
writ,  and  gave  an  undertaking  to  appetroBtk 
day  of  the  ensuing  term,  or  in  defiuh  tlieKgf 
judgment  might  be  marked  against  lum.  TW 
i  fendant  not  having  appeared,  the  Court  gntbt 
I  order  nut  to  the  plaintiff  for  liberty  to  euwi 
I  mentary  appearance  for  the  defeodaaL 
.  Bwtard,  2  Ir.  L.  Rep.  16S,  Q.  B. 

Process  against  husband  and  wife,  a 
appearance  entered  for  the  latter  wsi  Nt 
with  costs,  to  be  paid  by  the  attumey  vbo 
it.    Poe  V.  Jones  and  Wife,  2  Ir.  L  Bep.  37i^ 

A  plaintiff  is  entitled  to  enter  a 
appearance  for  a  defendant,  even  tbougb  to 
ance  had  been  entered  by  the  defeodsDttltlK 
unless  notice  of  such  appearance  be  temA  in 
suanceofthe  103d  rule  of  the  Court.  Dtnm\ 
Brittan,  4  Ir.  L.  Rep.  399,  Q.  B. 

A  parliamentary  appearuioe  in  tlie  ttm  cf  a 
infant  was  set  aride  for  irregulsrity.  Salt  r. 
Magee,  5  Ir.  L.  Rep.  484. 

In  an  action  against  husband  and  mfefixipff. 
sonal  tort  committed  by  the  wlfi^  whn  an  fiiif 
apart  from  her  hnsband,  a  jtnnt  amsnDfeHt 
be  entered.  FFUtev.&(nwr,61r.L.Rep^465,(^ 


IV.  Practice  as  to  PLBAnuos. 

Dedaratifm.2 — Where  three  defsodsntoicRfr 
eluded  in  the  one  common  law  sabpon^  lai  ^ 
joint  appearance  was  entered  for  twoof  iben,qm 
which  sepurute  declarations  were  filed  igiisit  eaci 
Held  that  such  declarations  were  r^iilar.  U- 
nauze  v.  Stokes,  2  Ir.  L.  Rep.  109,  Ex. 

Where  the  last  day  for  entering  su  sppeuaoo 
was  the  last  day  for  filing  declaratioos,  and  tlie  ip> 
pearance  was  entered  before  twelve  o'clock,  oo  liit 
following  morning  the  Court  allowed  tlie plaiuiffid 
file  his  declaration  as  of  the  preceding  day.  Jsl» 
son  V.  CotUngham,  3  Ir.  L.  Rep.  10,  Q.B. 

By  the  practice  of  the  office,  dedanliou  an 
allowed  to  be  Bled  up  to  twelve  o'clock  on  ik  dij 
succeeding  the  last  day  for  filing  dedsrstiosfc  Ji 

By  the 27th general rule^KCauseisoBtofCiMn, 
unless  a  deolaratioo  be  filed  within  ths  yw,  after 
the  return  of  the  process.  iZerAs  r.  iH'£^tdy,6 
Ir.  L.  Rep.  29,  Ex. 

A  declaration,  by  the  bye  must  be  filed  io  leno^ 
and  a  copy  served  on  the  opposite  partj  in  the 
term  in  wtiich  it  was  filed.  HatU  v.ZaN<,7lf.l* 
Rep.  56.  Q.  B. 
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'  Tha  practice  of  filing  declarations,  liy  the  bye 
,  J"'  sidered.    Southeif  v.  Magan,  10  Ir.  L.  Rep.  250, 

^\ jVhere  a  declaratioa  in  chief  was  filed  in  Hilary 
^  y  rm,  and  an  appearance  entered  in  that  tenn»the 

le  plaintHF  declared  agfainst  the  defendant  on 
■'  -   3rd  of  April,  and  served  a  copy  of  the  deolara- 

'i  on  that  day.  Held,  that  the  proceedings  were 
^fcctly  regular  according  to  the  practice  of  the 

art,  and  that  63ind  general  rule  does  not  at  all 

er  that  practice.    Stor^  v.  fftutard,  10  Ir.  L. 

■  p.  547. 

■  Strangers  to  the  writ  may  declare,  by  the  bye  be- 
[ ;  «  a  declaration  in  chief.  Bail  and  oihen  v.  Cox, 
I'- .  D.  &  O.  28.  Q.  B. 

'  In  a  declaration,  by  the  bye,  the  plaintiff  in  the 
Vfginal  action  is  entitled  to  declare  both  in  the 

^  no  of  the  appearance,  and  in  the  next  term ;  but 
Mranger  can  only  declare  in  the  term  of  the  ap- 

:  arance.  Story  v.  Hauard,  Bl.  D.&  O.  I76,Q.B. 

^'  -     declaration,  by  the  bye,  most  be  filed  in  term. 

'  :  A  decUuration  may  be  filed  the  day  after  the  year 

''.v  It  exjnred,  if  the  last  day  be  Sunday.   Blake  v. 

r  Jbeif,  BL  D.  &  O.  114,  C.  P. 

Where  the  last  day  for  entering  an  appearance 

^ -as  the  first  of  June,  which  was  also  the  last  day 

:.\  V  filing  the  declaration,  so  as  to  have  judgment  or 
tea  of  Trinity  Term,  and  notice  of  appearance 
m  served  on  the  following  day ;  In  consequence 
/which,  the  plaintiff  lost  his  opportunity  of  de- 
Jaring  in  time.    The  court  granted  liberty  to  the 

■  daintiff  to  file  a  declaration,  and  tlie  rules  to  plead 

.  a  of  the  first  of  J unc,  and  the  costs  of  the  motion. 
Bioadbent  v.  i>otUr,  1  Ir.  Jur.  264,  Ex. 

If  a  prisoner  be  in  the  custody  of  the  sheriff  on 
Desae  process  for  two  terms,  withoat  any  declara- 

.  ^  having  be«i  filed  against  him,  he  is  not  enti- 
Ued  to  be  diaoharged  firom  ctutody,  under  the  8th 

'  of  Anne  c  9,  Ir.  The  defendant  may,  at  any  time 
within  two  terras  after  his  arrest,  put  the  usual  two- 

-  day  rule  on  the  plaintiff,  to  declare  against  him  ; 
bat  if  he  suffer  two  terms  to  pass  without  serving 
such  rule,  he  mu5t  have  himself  removed  by  haheat 
corpus  into  the  custody  of  the  marshal  before  he 
can  rule  the  plaintiff  to  declare.  CtDonneU  v. 
Smemejf,  1  Ir.  L.  Rep.  239,  Ex.  [Note^A  differ- 
ent practice  prevails  in  England.] 

Particulars  of  demand.'] — TV  hen  the  plaintiff 
does  not  furnish  a  bill  of  particulars,  the  defendant 
may  move  at  once  for  them,  without  making  any 
application  to  the  plaintiff,  and  he  will  be  entitled 
to  the  costs  of  tlie  motion.  Earl  O'Neil  v.  Orr, 
2  Ir.  L.  Rep.  287,  Q.  B. 

The  plaintiff  having,  in  his  bill  of  partlcnlars, 
referred  the  defendant  to  an  account  previously 
famished,  and  not  having  sworn  to  the  probable 
length  of  the  said  account,  or  to  the  parttcnlar 
time  of  the  service  of  it,  the  court  directed  htm  to 
furnish  a  full  account  in  his  bill  of  particulars. 
Steele  v.  Leat&etter,  3  Ir.  L.  Rep.  376,  C.  P. 

After  plea  a  special  case  must  be  made  for  the 
delivery  of  a  bill  of  particulars;  nn  affidavit  th-jt 
the;  are  necessary  for  the  defence  is  not  sufficient. 
Biackwood  v.  Jones,  4  Ir.  U  Rep.  328,  C.  P. 

A  bill  of  pMtieulara  for  money  leat,^  without  ape- 
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cifying  any  date,  is  insufficient.  Fetypuont  v.  Has- 
sard,  5  Ir.  L.  Rep.  178,  C  P. 

But  a  defendant  cannot  require  the  plaintiff  to 
tpedfy  in  his  bill  of  partieulara,  under  wliat  vouciier 
or  document  (if  any)  he  dauoed  with  the  dates  and 
particulars  tiierof.  lb. 

A  plaintiff  omitted  to  file  a  bill  of  particulars 
with  his  declaration ;  but  on  being  served  with  a 
notice  of  motion  on  the  same  day,  to  compel  him 
to  furnish  it,  paying  the  costs  incurred,  forwarded 
it  before  six  o'clock  on  the  same  evening,  with  an 
offer  to  pay  the  costs  incurred  up  to  that  time. 
Held,  that  be  was  justified  in  refusing  to  sign  a 
consent  to  pay  a  taxed  bill  of  costs  of  the  motion ; 
and  on  the  defendant  moving  the  original  motion 
to  compel  bim,  it  was  refused  with  costs.  Sugket 
V.  Fitzgenddt  6  Ir.  L.  Rep.  114,  C  P. 

The  plaintiff  in  an  action  of  covenant,  was  or* 
dered  to  furnish  a  particular  of  the  breaches  on 
which  he  intended  to  rely,  in  consequence  of  the 
generality  of  the  breach  stated  in  the  declaraUon. 
Sparkas  v.  Btacqvieitt  6  Ir.  L.  Rep.  126,  C.  P. 

A  plaintiff  in  trespass  was  ordered  to  furnish  a 
bill  <^  particulars  of  the  time  when,  and  the  place 
where  the  particular  acts  of  trespass  complained  of 
were  committed,  specifying  the  boundaries  by  a 
map.    Larkin  v.  Laudevt  7  Ir.  L.  Rep.  227,  C.  P. 

In  cases  of  undoubted  mistake,  the  court  will 
amend  the  partlcnlars  of  demand,  withoat  prejudice 
to  the  rules  to  plead,  Scully  v.  Sctdiu^  Bl.  1).  &  O. 
285.  Ex. 

In  action  by  a  stock-broker,  for  the  balance  of 
his  account,  the  particulars  of  demand  need  not 
state  the  names  of  the  parties  who  purchased  shares, 
though  defendant  swear  such  information  is  neces- 
sary for  his  defence.  Bacon  v.  Greer,  Bl.  D.  &  O. 
92,  Q.  B. 

In  order  to  entitle  the  defendant  to  his  costs  of 
demanding  further  particulars,  notice  of  tite  irr^u- 

larity  should  be  g^ven  to  the  plaintiff.   v.  , 

Bl  D.ft  0.  99,  Ex. 

The  court  will  compel  the  plaintiff  to  furnish  a 
bill  of  particulars  in  an  action  of  covenant,  when 
the  breaches  alleged  are  numerous,  and  of  a  gene- 
ral character,  fl'itebidge  v.  Clarke,  I  Ir.  Jur. 
151,  C.  P. 

Rules  to  plead,  and  motims  jixr  further  ftnw]. — 
A  motion  for  time  to  plead  must  be  upon  notice, 
Lewis  V.  TisdaU,  3  Ir.  L.  Rep.  39,  £x. 

Where  the  time  for  pleading  lias  expired,  but 
judgment  is  not  marked,  the  court  will  not  grant 
further  time  to  plead  in  the  absence  of  the  plaintifi'; 
but  they  will  grant  liberty  to  serve  a  notice.  Dancer 
v.  KeUy,  3  Ir.  L.  Rep.  32,  C.  P. 

When,  after  the  expiration  of  the  four-day  .role 
to  plead--but  before  judgment  has  been  mailed— 
the  defendant  applied  for  time  to  plead,  and  ob- 
tained leave  to  serve  a  notice  on  the  opposite  party ; 
flAer  which  the  plaintiff's  attorney  marked  judgment 
before  the  notice  had  been  served  upon  bim,  alp 
though  he  had  been  verbally  apprised  of  the  order. 
The  court  ordered  the  judgment  to  be  set  aside 
with  costs,  and  enlarged  the  time  to  plead.  Dancer 
V.  KeUif,  3  Ir.  L.  Rep.  64,  C.  P. 

A  rule  to  plead  was  set  aside  as  irr^ular,  having 
been  entered  as  <tf  a  day  prior  to  that  on  which  po- 
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tic«  of  the  filing  of  the  declaration  waa  served. 
Amtnymmu,  3  Ir.  L.  Rep.  204,  Q.  B. 

Application  for  time  to  plead,  after  judgment  had 
been  marlied  for  want  of  a  plea  pending  a  consent 
served  for  time  and  which  offered  to  plead  substanti 
ally  issuable  pleas,  was  granted  on  the  terms  of  de- 
fendant's paying  all  the  costs  incurred,  and  the  costs 
of  the  motion.  Adam$  v.  Ntmevt  3  Ir.  L.  Reu.  284, 
C.  P. 

The  court  will  not  give  time  to  plead,  unless  no- 
tice of  the  motion  has  been  given ;  and  notice  served 
the  day  before  is  snffiraeiiL  Kobinton  v,  JuUun,  4 
Ir.  I«  Rep.  4,  C  P. 

The  rule  to  plead  was  set  aside  for  irregularity, 
having  been  entered  prior  to  the  day  on  which  no- 
tice of  filing  the  declaration  was  served.  Governor 
of  Bank  of  Ireland  v.  Brown,  5  it.  L.  Rep.  351, 
Q.B. 

The  court  will,  without  notice,  extend  tiie  time 
for  pleading  wliere  no  trial  will  be  lost.  Oahome 
V,  Power,  Bl.  D.  &  O.  285,  Ex. 

Under  particular  circunrstances  the  court  will 
give  time  to  rejoin,  though  notice  of  the  applica- 
tion be  not  given.  IMckeon  v.  GertVy  S  Ir.  L.  Reu. 
209,  CP.  ^  f 

Pleat,  denturrert,  ^r.]— Leave  was  given  to 
withdraw  a  demurrer  to  a  plea  in  replevin  after  u-- 
giiment^  demurrer*  to  four  other  ^eas  having 
been  held  good,  and  issue  joined  on  another. 
jRsnwt  V.  Morris,  9  Ir.  L.  Rep.  3,  Q.  B. 

The  declaratioD  wae  filed  on  the  1st  of  Hay, 
against  an  attorney  of  the  Exchequer,  as  if  he  were 
an  attorney  of  the  Queen's  Bench,  when,  in  fact,  he 
was  not  so  ;  and  an  amended  copy  of  the  same  was 
served  on  bimon  the  19th  of  May,  and  interlocutory 
judgment  was  signed  on  the  2nd  of  June.  Held, 
that  a  cautionary  notice  on  the  part  of  the  defendant, 
on  the  4th  of  June,  was  too  late  to  ground  a  mo- 
tion to  set  aside  the  proceedings  on  the  ground  of 
irregulHTity.    Stewart  v,  Chadwicfc,  3  Ir.  L.  Rep. 

Whereoneof  several  avowries  cannot  be  amended 
OD  the  file,  it  will  be  necessary  to  apply  to  the  court 
for  liberty  to  file  a  new  engrossment  of  all  the 
avowries  to  be  filed.  Dancer  v.  &av,  4  Ir.  L. 
Rep.  3,  C.  P.  ' 

The  defendant  having  pleaded  a  recovery  in  the 
Assistant  Barristers'  Court,  prout  patet  per  tecor- 
dwut  the  plaintiff  replied  ni^  tiel  record,  concluding 
with  a  verification,  and  giving  a  day  to  the  defen- 
dant to  bring  in  the  record,  and  afterwards  set  down 
the  cause  for  argument.  Held,  that  the  plaintiff 
was  irrregular  in  not  having  given  the  defendant 
an  opportunity  of  rejoining.    Fitzimon  v.  Lvont, 

4  Ir.  L.  Rep.  222,  C.  P. 

In  all  cases  of  pleas  of  record  or  demurrer,  coun- 
sel must  certify  that  the  plea  or  demurrer  is  tenable, 
and  such  certificate  will  not  be  eonsidered  by  the 
conrt  as  a  mere  matter  of  form.  M*Nmnv.Mason. 

5  Ir.  L.  Kep.  89,  C.  P. 

After  a  demurrer  to  a  declaration  has  been  over- 
ruled, the  defendant  will  not  be  let  in  to  plead, 
without  a  special  application,  groonded  on  an  afli- 
davit  of  merita.  lAndmy  v.  Parkintan.  5  Ir.  L- 
Reu.  124,  Ex. 

The  plaintiff  having  filed  two  declarations,  In  the 


same  term,  against  the  defendant,  wito  sppMnAiQ 
the  second  action  alone^  and  filed  a  dmnmr  to 
the  declaration  in  the  first.  The  conrt  bdd  tlw  ip. 
pearance  sufficient,  snd  refused  to  sot  Bride  the  de^ 
murrer  as  having  been  filed  whboat  apponiM* 
Dav  V.  Wright,  5  Ir.  L.  Rep.  179^  C  p,  ^ 

Where,  ou  argument  of  ademnrrer,  tlw 
tions  have  not  been  Doted  Id  thejn^^booiiria 
pursuance  of  the  1 34th  rule  of  die  court,  the  pan, 
obtaining  judgment  on  sndi  objections  will  Hthe 
allowed  his  eosto.  Caehrame  v.  Fitzpatn^  k  It 
L.Rep.l87,Q.  B.  /~"-.oir. 

All  grounds  of  general  demurrer  should  be stdd 
in  the  judges*  books.  Birch  M.J^mamimm.kt, 
L.  Rep.  394,  Q.  B. 

A  demurrer  will  not  he  set  aside  oo  tum  m 
being  frivolous ;  but  if  it  appear  to  be  so^  tbe  coat 
will  set  it  down  for  immediate  argmwaL  Arnftr 
Dalif,  8  Ir.  L.  Rep.  518,  Q.  B. 

Where  the  plaintiff's  attorney  b  prevented  frn 
setting  down  a  demurrer  to  lus  fdewdiag  in  tint  to 
be  argued  in  the  term,  by  the  promisas  oftbc  de- 
fendant's aUorney  to  withdraw  the  dennrrv  ttfri. 
volous,  upon  cMiain  terma  with  wfaid  In  doei  sot 
comply,  the  conrt  will  order  the  denurnr  to  bt 
put  in  the  list  for  argamett.  Gemr v. A<fl,Iir 
L  Rep.  8,  Q.  B. 

In  an  action  of  libel,  the  defendant  having  piMiM 
the  general  issue,  and  the  special  plea  of  an  vfiAori 
under  the  6  &  7  Vic  c.  96,  e.  2,  the  court  nfiunl 
to  allow  him  to  withdraw  tlw  latter  pies,  the  pUo. 
tiff  having  sworn  that  be  would  In  {irqadietd 
thereby  at  the  triaL  SuUimm  v.  Luriken,  7  Ir.  L 
Rep.  463,  C.  P. 

In  an  aaion  by  tbe  asagoeea  of  a  baokn^^uiMt 
sheriff  for  selling  a  bankrupt's  goods,  IbediAB^ 
was  allowed  to  withdraw  hia  plea  for  tbe  pvpneoC 
serving  a  notice  to  dispute  this  aot  of  bnknptn. 
Thompson  v.  Waiier,  10  Ir.  L.  Hep.  |«5s  &CBI. 
D.  &  O.  27,  Q.  B. 

Pleas  in  Abatement.'] — A  plea  by  an  officer  of 
the  Court  of  Chancery,  insisting  on  bis  pririlcgeto 
be  sued  in  that  court,  must  be  verified  hj  aSdiiK; 
and  such  affidavit  must  be  in  positive  termi,  sod 
not  upon  belief  merely.  Levif  v.  FeiUmt,  5  Ir.  L 
Rep.  129,  Ex. 

The  d^endant,  an  attorney,  who  had  aot  lakea 
out  license  for  several  yean,  bring  serrsd  vith  pro- 
cess,  appeared  by  attorney,  and  pteadet^  in  lUtt 
ment,  his  privilege  to  be  sued  by  bill  witboot  pro- 
cess. The  court  refused  a  motion  to  set  aitde  the 
plea,  leaving  the  plaintiff  to  his  replicMioQ.  Pm 
V.  Ryan,  6  Ir.  L.  Rep.  518,  Ex. 

Where  there  is  an  insufficient  plea  in  absteaaa 
the  court  will  give  the  plaintiff  liberty  to  mirt 
judgment,  though  the  lime  for  pleading  bai  ooi 
expired.    Brett  v.  Tatfior,  BL  D.&  0.  ^  £l 

An  affidavit  to  verify  a  pitti  in  abatmiot  ii 
snfflcientf  though  the  names  of  the  defeBdisU  bt 
not  set  out,  if  it  appear  by  necessary  haplicttioo 
that  the  words  in  the  affidavit  dd'uidsDU  in  tiie 
suit"  mean  A.  and  B^  the  real  defendsota  Serkt 
V.  Hiyte,  BL  D.  &  0. 140^  Q.  R 

Pleas  of  ConJestionJ] — A  defendant  sAff  luue 
joined  on  a  plea  of  payment,  and  ootioe  d  triil, 
filed  a  plea    confieasion,  with  a  stay  of  ettcalin 
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ijond  the  time  it  might  have  been  had,  if  the  trial 
d  taken  plac^  without  withdrawing  his  plea  of 
yment.  The  ooort  aet  aside  both  pleas,  and 
owed  the  plaintiff  to  mark  jodgtnent.  M^t  v. 
■npAnyt,  5  Ir.  L.  Rep.  312,  C.  F. 
The  practice  o£  requiring  pleas  of  confession  to 
given  content! poraneously  with  secOrities  by  bills 
notes  is  improper,  Satpuer  v.  Maguira,  7  Ir.  L. 
ep.  373,  Ex. 

A  plea  of  confesNOQ  given  by  an  attorney  before 
tioQ  brought  is  not  inralid,  and  a  judgment 
itered  thereon  will  not  be  set  aside.  lb. 
Qusere,  would  it  be  otherwiae  in  the  cose  of  an 
dinary  indiridnaL  lb. 

To  prevent  proceedings  being  taken,  the  defend- 
1^  attorney  undertook  to  sign  a  plea  of  confes* 
oo  for  the  demand,  with  the  uaual  stay  of  execa- 
on.  The  plalntiff'a  attorney  thereupon  isaoed  a 
rit  against  the  defendant,  sending  a  copy  to  the 
^sDOanfi  flttomej,  requiring  him  to  enter  an  ap* 
esranoe  thereto  for  the  defendant.  Tbe  defend- 
it's  attorney  refuring  to  do  so,  but  still  offering  to 
gD  tbe  plea  of  oonfemon,  a  motion  to  enforce  the 
itry  of  an  appearance  to  the  writ  was  refused 
ith  costs.  Green  v.  Bingham^  8  Ir.  L.  Rep. 
70,  Ex. 

Where  the  defendant  inserts  a  stay  of  exe- 
utioD  in  hia  plea  of  coofeiuion,  without  the  coo- 
mt  of  tbe  plaintiff,  the  application  should  be  to 
tt  aside  the  plea,  and  the  affidavit  should  n^ative  I 
be  fact  of  consent  by  tbe  plaintilff.   Moore  v, ' 
Ifodfcbr,  BL  D.  &  0. 81,  Ex. 

V.  StaTIHO  PaOCBEDIVOS. 

The  defendant  may  enter  a  rule  to  stay  pro- 
eediags  until  the  costs  of  not  gmug  to  trial,  pur- 
uant  to  notice,  be  paid,  a  trral  having  been  loat 
ij  ths  default  of  the  plaintiff  in  not  deuvering  the 
btrmgas  to  the  sho^  in  sufficiMit  time  to  enable 
lim  to  summon  the  Jurors  six  days  before  the  as* 
izes.  GUletpie  v.  Curnmngt  2  Ir.  L.  Rep.  28,  Ex. 

On  a  motion  to  stay  proceedings  in  an  action 
gainst  the  bail,  on  the  ground  of  delay  in  the 
ilaiatitl^s  proceedings,  and  that  the  principal  had 
n  the  mean  time  become  insolvent,  the  courts 
equire  that  tlie  affidavit  by  the  bail  should  deny 
»lliuion  with  the  original  defendant.  Smith  v. 
'Jaliau,  2  It.  L.  Rep.  180,  Q.  B. 

Seven  actions  of  trespass  were  brought  against 
he  tame  defendant,  by  different  plaintiffs,  for  the 
■king  and  deiention  of  their  goods  until  payment 
if  an  alleged  claim  for  tolla,  proceedings  were 
■rdered  to  be  stayed,  (upon  terms,)  in  six  of  the 
auses,  and  abide  the  event  of  the  seventh.  M*Dim'  ; 
Mtf  r.  Frankt,  3  Ir.  L.  Rep.  161,  Ex.  I 

A  motion  to  stay  proceedings  in  Ireland  in  an  j 
iclion  on  a  judgment  obtained  in  England,  pend- 
ng  a  writ  of  error  Uiere,  cannot  be  sustained, 
aileu  bail  in  error  have  been  put  in  and  perfected. 
Sum  v.  TfMnoM,  3  Ir.  L.  Rep.  415,  Ex.  1 

Where  two  actions  had  been  commenced  for  the 
ume  cause  of  action,  aud  a  rule  to  discontinue  | 
-■otered  in  one,  proceedings  will  be  stayed  in  the  ' 
Hher,  until  the  costs  of  the  rule  to  discontinue  be  | 
jaii   ihtitidine  v.  JToomw,  5  Ir.  L.  Rep.  48o, ' 


Where  in  an  action  of  tnspaaa  for  diverting  « 
water-course^  the  plaintiff  waa  non-suited,  preoeed- 
inga  were  atayed  in  a  second  action  brought  for  the 
same  cause,  until  the  costs  of  the  non-auit  were 

paid.  Horgym  v.  Quinlan,  5  Ir.  L.  Rep.  590^  Q.  B. 

The  court  stayed  proceedings  in  an  ejectment, 
until  tbe  costs  of  a  former  one,  brought  in  the 
Queen's  Bench  by  the  assignor  of  the  lessor  of  the 
plaintiff,  were  paid,  and  Uie  costs  of  the  motion, 
though  the  tenant  taking  defence  was  discharged 
as  an  insolvent.  Cmrdede  v.  &QmneU,  6  Ir.  L. 
Rep.  208,  C.  P. 

A  defendant  entered  tbe  usual  rule  to  stay  pro- 
ceedings, nntil  the  costs  of  not  proceeding  to  trial, 
pursuant  to  notice,  should  have  been  paid.  Hd<^ 
that  defendant  by  applying  for  a  special  jury,  and 
having  served  notice  for  the  admission  of  documeeta 
before  the  costa  were  taxed,  waived  the  benefita  of 
the  rulfc  Dmw  v.  PoW,  6  Ir.  L.  Rep.  808, 
CP. 

Proceedings  in  ejectment  were  stayed  until  the 
costa  in  two  prior  ejectments  in  tbe  Exchequer 
were  paid,  though  the  plaintiff  had  been  allowed 
to  proceed  in  the  second  without  an  order  to  pay 
the  costs  of  the  first,  and  the  second  was  out  of 
court.  Duhigg  v.  IMiiggy  6  Ir.  L.  Rep.  212,  C.  P. 

A  motion  tor  liberty  to  enter  a  rule  to  stay  pro- 
ceedings till  the  costs  of  not  going  to  trial  pursuant 
to  notice,  will  not  be  granted  if  the  side  bar  rule 
be  not  entered  within  the  first  four  days  of  term, 
unless  some  fatality  has  occurred.  Gernon  v.  G«r- 
non,  Bl.  D.  &  O.  1 1 1,  Ex. 

In  an  action  of  covenant  tbe  tender  of  a  copy 
of  the  deed  for  oyer  la  not  sufficient,  and  proceed- 
ingii  will  be  stayed  till  the  original  be  prodooed. 
Sterne  v.  Motm^,  Bl.  D.  &  O.  235,  Ex. 

The  court  postponed  a  case — argued  on  behalf  of 
the  plaintiff— upon  the  ground  of  the  defwidenty 
attorney  having  been  suddenly  summoned  to  Lon- 
don, upon  the  terms  of  the  tatter  paying  tbe  costa 
of  the  day,  and  not  charging  them  to  his  client. 
Churvh  V.  jOo^oh,  9  Ir.  L.  Rep.  365,  C.  P. 

VI.  Skttiho  Aside  Fboubbdings  fob 

iKBSaDUBITT. 

Writ*  and  DtdaratiMts.'\ — In  an  action  against 
two  defendants  who  had  appeared  in  different 
terms,  and  the  declaration  had  been  filed  as  of  the 
term  in  which,  and  oo  the  day  before,  the  last  ap- 
pearance had  been  entered  j  the  court  set  aside  the 
proceedinga  for  irregularity,  the  plaintiff  not  having 
entered  a  rule  for  Iibmtj  to  file  the  declaration  as 
of  the  subsequent  term,  and  having  filed  the  decla- 
ration previous  to  the  last  appearance.  Meiihen  v. 
Coykt  4  Ir.  L.  Rep.  S80^  Q.  B. 

An  attorney  being  sued  aa  an  executor,  and 
having  voluntarily  tmdcrtafcen  to  file  a  plea  aa  an 
attorney,  the  court  refused  a  motion  to  aet  aside 
the  declaration  for  want  of  a  writ  and  appearance, 
with  costs.  Fahv  v.  BiUotij  5  Ir.  L.  Rep.  180, 
C.  P. 

The  defendant  was  sued  by  the  name  of  W.  R. 
Gibson,  he  appeared  by  the  name  of  W.  P.  Gib- 
son. The  plaintiff  declared  against  him  by  the 
name  in  the  writ,  and  obtained  judgment  for  want 
of  a  plea.   The  court  refused  to  set  it  aside  on 
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the  smund  of  irregularity.  Lnri$  v,  G^tim,  8  Ir. 
L.  Rep.  82,  Ex. 

The  Goort  will  aet  aside  the  proceedings  against 
a  minor  for  irr^larity,  though  ho  is  fully  aware 
of  Ilia  position,  and  it  is  not  in  the  discretion  of  the 
court  to  allow  the  proceedings  to  stand,  and  leave 
the  defendant  to  his  writ  of  error.  Green  v.  Ccp- 
W.  BI.  D.&  O.  110,  Ex. 

The  defendants,  and  one  A.  on  the  1st  of 
May.  1846,  were  indebted  to  the  plaintiff  in  £37 
78.  9d.,  one  year's  rent,  payable  quarterly,  and  the 
tithe  rent  charge  due  to  that  day  t  on  the  2od  of 
June  following  a  capias  issued,  retarnable  the  6tti, 
endorsed  for  £100  debt,  and  £3  lOs.  eoiU  ;  on  the 
31st  of  October  tbe  plaintiff's  attomej,  no  steps 
having  been  talten  in  tbe  meanwhile,  refused  to 
receive  leas  than  a  year  and  a  quarter's  rent,  and 
demanded  the  costs  of  drawing  and  engrossing  a 
deelaratioo.  The  defendants,  on  tlie  Snd  of  No- 
vember, lodged  the  year'a  rent  in  banlc  to  the 
fvedit  of  the  plaintiff,  and  shewed  tbe  receipt  to 
his  attorney,  who,  notwithstanding,  entered  a  par- 
liamentary  appearance,  and  procMded  to  execution 
and  sale.  The  court  set  aside  the  parliamentary 
appeareuoe,  and  all  subsequent  proceedings,  with 
costs.  EofHt  V.  Livingetone,  10  Ir  L.  Rep.  99,  Ex. 

By  tbe  notice  at  the  foot  of  the  oopy  of  a  writ 
of  capiat  ad  reepondendum  the  defendant  was 
directed  to  appear  at  the  return  thereof,  "  the 
day  of  May  nexL"  The  plaintiff  having  notwith- 
atanding  notioa  of  the  irregularity,  entered  a  par- 
liamenury  appearance,  and  prooaeded  thereon  to 
judgment  The  court  set  aside  the  appearance, 
and  all  aubsequeat  proceedings.  A'rcA  v.  Sheuo, 
10  Ir.  L.  Rep.  107,  Ex. 

The  defendant,  having  been  served  with  the  writ 
when  going  abroad,  had  forgotten  to  instniot  his 
attorney.  After  a  writ  of  inquiry  sped,  and  dama- 
ges assessed,  tbe  court  set  aside  the  parliamentary 
appearance,  and  subsequent  proceedings,  upon  lodg- 
ment of  tbe  amount  in  court,  payment  of  costs,  and 
an  affidavit  of  merits.  Qtun  v.  Arthur,  10  Ir.  L. 
Rep.  446,  Ex. 

A  declaration  was  entitled  as  of  a  term  subse- 
quent to  the  term  of  the  defendant's  appearance. 
The  court  set  aside  the  declaratiou  with  costs,  and 
refused  to  allow  it  to  be  amended.  Bind*  v,  Shan- 
Mon,  10  Ir.  L.  Hep.  468,  Ex. 

Notice  of  a  motion  to  set  aride  proceedings 
ought  to  state  on  whose  behalf  the  motion  is  matte. 
Ctaw/erd  v.  M'Donnelt,  4  Ir.  L.  Rvp.  104,  Q.  B. 

A  writ  In  which  there  ia  no  plainti^s  name  is  a 
nnliity,  on  which  an  appearance  cannot  he  entered. 
Anonifmousy  Bl.  D.  &  O.  50,  C.  P. 

A  writ  directed  to  a  county  of  a  city,  not  exist- 
ing, is  a  nullity.  Fance  M*Cormick^  Bl.  D.  &  O. 
4^  Ex. 

Tbe  city  of  Londonderry  is  a  part  of  the  county. 
lb. 

The  absence  of  a  date  at  the  foot  of  a  writ  is  an 
irregularity,  and  lapse  of  time  does  not  waive  it, 
when  notice  of  it  has  been  given  at  the  earliest  op- 
portunity. Keat  V.  Shaw,  Bl.  B.  D.  ft  O.  149,  Ex. 

An  erroaeoos  date  in  the  parliamentary  notice 
at  foot  of  tbe  writ,  ia  not  such  an  irregularity  as 
will  vitiate  sulwequent  prooeedingt.  AnommotUt 
Bl.  D.&  O.  183,  CP. 


Where  a  writ  has  been  served  wiUnet  va  «. 
dorsement,  suting  the  amonnt  of  debt  ud  toiu, 
the  proceedings  will  be  set  aside,  slthmgh  wki 
has  been  served  by  plaintiff's  attorney  Mating  ibe 

amount  of  debt  and  costs.    Worm  v.   gi 

D.  &  O.  249,  Q.  B. 

A  notice  of  motion  to  sat  aaide  proccedinp  for 
irregolvity  must  set  forth  tbe  irreKuUtij  ton- 
plained  of.    Wade  v  DowUng,  Bl.  D.  fc  Q 
Q.B. 

A  notice  of  motion  to  set  aaide  proeeriingi  fg, 
irregularity  should  set  out  the  irreguUritj  a^. 
plained  of ;  but  if  it  appear,  from  the  ^Hp^ 
made  to  oppose  the  motion,  tint  tlie  sOv  life 
knew  what  tbe  lm<gidarity  was,  easts  will  ■«  5^ 
given.    IVUiiamu  v.  Barton,  Bl  D.  ft  a  SSi 

Where  a  trader  applies  to  set  aside  a  jadgMhi 
aa  irregular*  and  coptrary  to  good  fUtb,  the  ew, 
before  granting  a  omditioiHir  order,  viU  U« 
mider  terms  to  oomrait  no  voionla^  aa  of  bt^. 
roptcy.   M\Evojf  v.  Jteid,  BL  D.  ft  0. 361,  £1. 

Proceedinga  were  set  aside,  upon  the  groud  g( 
an  alteration  in  tbe  direction  of  the  writ  iftrr  a 
had  sealed  and  issued.  Conper  v.  &  b.  L 
Rep,  254,  Ex. 

A  party  who  seelcs  to  set  aside  proceediogi  n 
the  ground  of  non-aervice  of  tbe  proceo,  timU 
ai^y  to  the  court  for  relief  iBuaediald;  An 
notice  of  the  proceedings,  and  before  tddiiiwd 
expense  has  been  incorred  by  the  oiqurite  jatti. 
Lewi*  v.  Berry,  6  Ir.  L.  Rep.  45,  Ex. 

When  the  defendant  swore  be  had  sot  bm 
served  with  process,  and  had  a  nod  deAoee,  tl» 
court,  on  a  motion  to  set  aside  the  jadgstfut  ud 
proceedings,  ordered  the  amount  dilaed  to  be' 
lodged  in  court,  that  the  jndgnml  be  m  tuie, 
and  that  tiie  defendant  ehoold  {dead  faAnk,  and 
take  short  notice  of  triaL  BemuMff,  W*&,%[t. 
L.  Rep.  205,  C.  P. 

The  process  server  having  beeo  oomidfd  ef 
perjury  in  the  affidavit  of  serrloe,  the  cooit  m 
aside  the  parliamentary  appeamoce  with  cm  ii 
appearing  that  the  debt  was  paid.  Murfkji  r. 
Crofi*,  6  Ir.  L.  Rep.  834,  Ex. 

A  i^ea  was  filed  on  tbe  4tfa  dUtj.  Tbede. 
fendant,  on  the  6th  of  Jnoe  fdlowii^,  lemdi 
notice  of  motion  to  set  it  aside  as  frifolooi,  ud 
filed  for  delay.  The  court  refused  tbe  motioa, « 
the  ground  of  laches.  Reenoidt  r.  LopdeU,  6  Ir.  L 
468,  C.  P. 

In  an  action  by  the  administratrix  of  A,  agint , 
the  administrator  of  B.,  the  dechratioo  itatcd,  tbi 
B.,  in  bis  lifetime^  was  Indebted  to  A.,  io  hii  lifr 
time,  in  six  separate  soms  of  £SXK  for  goods  »A 
and  delivered,  goods  bargained  snd  fold,  ommt 
lent,  money  paid,  money  bad  and  reedrtd,  ud  m 
an  account  slated,  laying  the  promiM  bj  &.to.l 
After  tbe  words,  *'  and  whereas  slsis'  ibe  ddi- 
ration  averred,  that  B.,  in  hie  lifetime^  TuiDdebMl 
to  A.  in  two  other  sums  of  £60,  forgoodfiojiind  ' 
delivered,  and  money  lent,  suting  a  [vosse  fron 
the  defendant  to  the  plaintiff,  in  tbetr  r^irueii- 
tative  capaeitiea,  to  pay  the  sums  in  thii  cooR  : 
mentioned."   After  a  second  "  And  wberew  ilw'  ' 
the  declaration  averred,  thiU  tbe  defoiduit*  u 
administrator,  was  indebted  to  the  ptvuir  » ad*  ; 
miuistratrix,  in  a  further  sam  of  ifi^  1^  «>  I 


Digitized  by 


Google 


PracUot, 


[DIGEST  OF  CASES  ]  /'rartia.  I«5 


ysonnt  stated,  with  a  promise  by  the  defendant  to 
ly  the  plaintiffs  the  moniei  **  in  the  said  lait  men- 
oned  caanta"  apeci6ed.  Plea,  traatiDg  the  deda- 
ition  aa  ooutaining  but  three  counta.  Whereon 
luDtiff  entered  a  nolU  protequt  as  to  the  three 
inints  to  vhieh  the  defendant  pleaded,  and  marked 
idgment  by  default  as  to  the  ramainder.  Hsld, 
lat  die  declaration  cootained  bat  three  coonts, 
nd  the  plaintiff,  by  bis  noiU  proseqviy  having  put 
ne  case  out  of  court,  the  judgment,  and  subsequent 
iroceedittgB,  were  set  aside.  Wade  r.  Croker,  6 
r.  L.  Rep.  514,  Ex.  [See  Morritsey  v.  Walah,  9 
r.L.Rep.  293  ;  Morsev.  Janus,  11  M.&  W.631 ; 
H'Gr^or  v.  Gravet,  18  L,  Jour.,  N.  S.  109,  Ex.] 
Where  an  attorney's  name  is  entered  in  the  regis- 
■jy  book  of  the  residences  of  attornies  practising  in 
jie  court,  though  not  an  attorney  of  the  court,  and 
ibou^  the  entry  was  made  without  his  wnction  or 
uowledge  by  a  former  partner  <^bis,  the  court  re- 
fined to  aet  aside  proceedioin  taken  aMinst  Urn  as 
an  attorn^  <^  the  court.  &te^»  r.  ^vncft,  5  Ir. 
L.  Rep.  331,  C.P. 

The  defendant  having  prosecuted  undw  an  order 
of  the  court,  and  convicted  the  process  server  of 
peijury,  the  court  set  aside  the  parliamentary  nppear- 
snce  and  all  subsequent  proceedings  with  costs,  aud 
the  costs  obtaining  the  order  to  take  the  affidavit 
off  the  file.    Fahig  v.  Nash,  4  Ir.  L.  Rep.  304,  C.  P. 

Where  there  is  no  cause  in  court  and  an  affidavit 
without  a  stamp  is  filed,  entitled  as  if  in  a  cause  in 
court,  and  a  fiat  obtained  thereon,  the  fuwieedings 
will  be  set  aside.  Phnket  v.  Piimket,  4  Ir.  U  Rep. 
366,Q.B. 

An  affidavit  in  support  of  a  motion  to  set  aside 
the  service  of  a  writ  waa  held  to  be  defective  in  not 
stating  the  particnlar  place  in  which  the  defoidant 
was  served,  and  for  not  negativing  that  he  was 
served  within  the  jurisdiction.  Magnire  v.  Scott, 
Slr.URep.  S24,Ei. 

Semble,  the  Christian  and  surname  of  tha  attor- 
Dey  for  the  plaintiff  should  be  signed  in  full  at  the 
foot  of  the  English  notice  attached  to  the  capiat. 
Coffty  v.  Barrett,  4  Ir.  L.  liep.  81,  Q.  B. 

The  copy  of  a  serviceable  capiat  must  not  vary 
from  the  original  either  iu  sound  or  aense.  Spence 
V.  Film,  4  Ir.  L.  Rep.  476,  Ex. 

Plwt  and  Demurrtni^-^ln  trespass  fur  mesne 
profits,  where  there  was  a  plea  of  the  general  issue, 
two  pleas  of  liberum  tenemmtum,  and  a  plea  of  no 
property  in  the  plaintiff,  the  court  will  order  the 
latter  to  be  taken  off  the  file,  being  unnecessary. 
Jack  V.  Suijl,  3  Ir.  L.  Rep.  7,  Q  B. 

Where  an  information  in  ttie  nature  of  a  quo 
warranto  is  brought  in  the  name  of  the  coroner 
at  the  relation  of  a  private  individual,  to  try  the 
right  of  tiio  defendant  to  hold  tlie  office  of  treasurer 
of  the  city  of  Dublin.  Qiiere,  can  the  defendant 
plead  several  pleas  ?  iZor.  v.  Zhriev,  3  Ir.  L.  Rep. 
3HQ.B. 

Where  a  d^endant  pleads  several  pleas,  in  a 
cue  in  which  he  is  only  entitled  to  plead  one  plea, 
caa  the  objection  be  rained  by  demurrar,  or  is  a 
iBotioo  to  set  them  aside^  as  irregular,  the  (utnier 
ooone?  /&. 

The  defendant  having  demurred  to  the  declara- 
ttoD,  fur  not  being  properly  enUtied,  the  court  would 


not  set  aside  the  demumr  as  frivolona.  Akoek  v. 
HtMand,  8  Ir.  L.  Rep.  366,  C.  P. 

The  courts  on  some  oocarions  have  exercised  a 
summary  jurisdiction,  in  ordmng  objectionable 
pleas  to  be  struck  out ;  but  I  am  not  disposed  to 
carry  those  decisions  farther.  Sims  v.  Thomas,  3 
Ir.  U.  Rep.  420,  Ex.    [Per  Brady,  C.  B,] 

A  defendant  in  an  action  of  deU  pleaded  by 
mistake  non  astumpiit  for  nil  debet.  The  plaintitf 
marked  judgment  for  want  of  a  plea,  and  refused 
on  notice  and  consent  to  set  it  aside  without  costs. 
The  court  set  aside  the  judgment  with  costs  agaiust 
the  pluintiff.  Boileau  v.  Bomau,  4  Ir.  U  Rep. 
118,  C.  P. 

Where  a  party  under  terms  to  plead  issuably, 
pleads  an  informal  plea,  upon  whi<^  the  opposite 
party  cannot  safety  take  issue,  the  court  will  direct 
it  to*  be  taken  off  the  file  with  costa.  Graydon  v. 
£^mon,  4  Ir.  U  Rep.  121,  C.  P. 

In  an  action  of  assumpsit  containing  a  count 
upon  a  bill,  and  the  money  eonnis,  the  defendant 
demorred  to  the  whole  dedaration,  asngning 
special  causes  of  demurrer  to  the  first  eouot,  and 
pleaded  the  general  issue  to  the  money  counts. 
The  demurrer  was  set  aside  with  costs.  fVarrm 
V.  Haughtvn,  6  Ir.  L.  Rep.  2.6,  Ex. 

When  a  frivolous  demurrer  was  filed  on  the  last 
day  of  Trinity  Term  and  a  trial  at  tbe  following 
assizes  thereby  lost,  the  court  set  it  aside,  and  would 
not  let  the  defendant  in  to  plead.  Scully  VtO^Brient 
2  Ir.  L.  Rep.  14,  Q.  B. 

VII.  Notice  of  Tbial. 

The  2!)lh  rule  of  the  court,  requiring  a  terms 
notice  before  going  to  trial,  when  the  cause  is  three 
terms  at  issue,  Is  not  now  acted  on.  Condon  v. 
Condon,  7  It.  L.  Rep.  427,  Q.  B. 

Plea,  filed  after  the  last  day  for  pleading,  and  be- 
fore judgment  marked,  is  good,  and  notice  of  trial 
served — on  the  last  day  for  pleading,  and  for  serving 
notice  of  trial — ^before  plea  pleaded,  ia  regular. 
Vooian  v.  Dunne,  Bl  D.  ft  O.  40,  Ex. 

And  under  similar  drcumstances,  if  there  be 
notice  of  trial  served,  the  defendant  will  be  made 
to  accept  short  notice  of  trial.  Byrne  v.  Jones, 
Bl.  D.  &  O.  40,  Ex. 

Notice  of  trial  served  in  anticipation  of  a  plea 
on  the  last  day  for  pleading  will  be  deemed  suffi* 
cient,  if  tbe  defendant  plead  issuably.  Lowry  v. 
RoUnson,  Bl.  D.  &  O.  197,  Ex. 

VI  n.  POSTEA. 

When  the  defendant  has  obtained  a  verdict,  the 
plaintiff  has  no  right  to  prevent  him  from  moving  on 
thepoetea,by  lotting  with  the  officer  a  sum  sufficient 
for  the  payment  of  hia  costs,  the  defendant  being 
entitled  to  have  a  judgment  entered  for  bim,  as  a 
protection  i^^nst  a  future  aetioa.  Perrin  v. 
Hodgens,  2  Ir.  L.  Rep.  84,  Ex. 

When  the  jury  in  acticm  of  trespass,  against  se- 
veral defendants,  find,  on  first  plea,  general  dam- 
ages, and  then  apportion  them  between  the  def«i- 
dants,  such  finding  is  good,  and  the  court  will  treat 
the  apportionment  as  surplusage.  MCtIfy  v.  /NMoa, 
BL  D.  &  O.  267,  Ex. 
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IX. — Motions. — (Sm  diffkrmt  heada.J 

GmeraU^.']~A  motion  brought  upon  a  notice 
served  before  tlie  affidavitB  were  filed,  on  which  it 
Is  grounded,  is  irregular,  and  will  Dot  be  enter- 
tained, though  copies  of  the  affidavits  be  served  at 
the  same  time  with  the  notice.  AnonymouSf  2  tr. 
L.  Rep.  169,  Q.  B. 

The  defendant  is  entitled,  on  the  last  day  of  term, 
to  discharge  the  plaintiflTs  notim  of  motion  with 
costs,  it  not  being  in  the  list.  On  any  other  day 
in  term,  the  course  would  be  to  put  it  in  the  list, 
and  have  it  discharged  with  costs.    Laird  v.  Laird, 

5  Ir.  L.  Rep.  210.  C.  P. 

The  court  will  not  allow  the  costs  of  a  motion  to 
set  aside  proceedings,  when  the  notice  of  motion 
does  not  sufficiently  specify  the  defect  upon  which 
the  motion  is  grounded.  Z^ncA  v.  EjectoTt  S  Ir. 
L.  Rep.  240,  Ex. 

No  motion  can  be  entertained  when  the  cause  is 
out  of  court,  until  the  expiration  of  a  term's  notice 
to  the  defendant.  Jonu  v.  Lucjf,  8  Ir.  L.  Rep. 
861.  C.  P. 

The  notice  of  motion  to  let  aside  proceedings 
should  state  on  whose  behalf  the  motion  is  made. 
Cramjbrd  v.  M'Donneti,  4  Ir.  L.  Rep.  104.  Q.  B. 

An  affidavit  of  merits  made  in  compliance  with 
a  notice  of  the  opposite  party,  though  not  sworn  or 
filed  until  after  the  day  on  which  the  motion  might 
originally  have  been  made,  may  be  used  upon  the 
motion.  BoiUau  v.  Hotnan,  4  Ir.  L.  Rep.  1 18,  CP. 

The  court  will  allow  an  affidavit  to  be  read  in 
support  of  a  motion  in  Chamber,  though  not  filed 
at  the  time  of  the  service  of  tlie  notice,  if  a  copy  be 
served  with  the  notice.  Smith  v.  Btaitf  4  Ir.  L. 
Rep.  397,  Q.  B.  Ch. 

A  notice  of  motion  should  always  state  the 
grounds  upon  which  it  is  to  be  made.  Anontfinous, 
4  It.  L.  Rep.  434.  £x. 

The  affidavit  of  service  of  a  notice  of  motion  did 
not  state  tliat  it  bad  been  served  before  six  o'clock 
in  the  evening.  Held,  that  defect  whs  not  waived 
by  the  appearance  of  the  party  served,  and  a  cau- 
tionary notice  served  by  him,  which  only  specified 
another  allied  defect  in  the  notice.  Boileau  v. 
J/oman,  5  Ir.  L.  Rep.  183,  C.  P. 

A  notice  of  motion  founded  on  an  affidavit  *'to 
be  filed,"  Is  irregular  and  cannot  be  used.  Taylor 
V.  White,  5  Ir.  L.  Rep.  44,  Ex. 

The  notice  of  motion  ought  not  to  state  that  it 
will  be  grounded  on  affidavits  "  to  be  filed."  Letoii 
V.  KirKatiy  5  Ir.  L.  Rep.  123,  Ex. 

Costs  of  a  motion  will  not  be  given  if  the  party 
moving  omit  to  ask  them.  Levy  v.  Fenton,  5  Ir.  L. 
Hep.  129,  Ex. 

A  notice  of  motion  wiU  not  be  discharged  till  set 
down  iu  the  list  by  one  or  other  party.  JSUveiu  v. 
/WA,  5  Ir  L.  Uep.  S44,  C.  P. 

An  objection  to  a  notice  of  motion,  stating  it  to  be 
grouoded  on  affidavits,  "  this  day  filed,"  though  not 
filed  till  the  following  day,  is  waived  by  the  opposite 
tiarty  filing  an  answering  affidavit.  Cooper  v.  Kei  by, 

6  Ir.  L.  Ke(>.  2d4,  Ex. 

Counsel  should  not  move,  unless  furnished  with 
a  brief  of  the  documents  upon  which  the  motion  is 
founded.    Awnymou$,  6  Ir.  L.  Rep.  237,  Ex. 

A  party  filing  an  affidavit  aa  cause  against  a  con- 
ditional order,  served  no  notice  of  a  motion  to  show 


cause  ;  snd  the  opposite  party  gave  notice  of  a  mo. 
tion  to  muke  that  order  absolute.  Held,  that  the 
party  moving  to  make  the  ordw  absolute  had  a  na^t 
to  begin.  A^.  v. /Zecorrfvr  o/7>uW«,  6 Ir. LIU, 
440,  Q.B.  ^ 

A  notice  of  motion  to  set  aside  proceedinn  tn 
irregularity  should  specify  the  irregularity,  girfc 
V.  Atideraon,  6  Ir.  L.  Rep.  467.  Q.  B. 

Filing  an  answering  affidavit,  and  appeamigg 
the  notice  is  no  waiver  of  the  irregularity.  U, 

A  notice  of  motion  is  irregular  if  itdocs  not  ttatt 
the  grounds  on  which  it  Is  oude,  and  a  referesce  to 
an  affidavit  filed  is  not  suffident.  Larktii  v  [mm. 
der,  7  Ir.  L.  Rep.  227,  C.  P. 

A  motion  to  extend  the  time  for  nuking  qi,  , 
bill  of  exceptions  must  be  upon  notice.  Ruidl  t 
Whaitey,  7  Ir.  L.  Rep.  492,  Ex. 

When  there  are  two  notices  peoding  it  if^ 
same  time,  one  to  show  cause  against  a  ruiewn, 
and  the  other  to  make  rule  ntn  absolute,  ualea  ti^ 
other  party  shall  move  his  motion  on  orbe^ei 
day  to  be  named  in  said  notice ;  and  which  day  shiD 
not  be  less  than  two  days  after  the  day  moied  ia 
the  notice  of  showing  cause :  and  if.  after  the  tui 
second  notice  shall  become  moveable,  a  quettioa  of 
precedency,  as  to  the  two  motions,  shall  ariimhit 
in  such  case  the  motion  first  brought  forward  ii  b 
have  precedency."  Q.  B.  Itkh  April,  1845. 

A  notice  of  motion  should  specify  the  grono^  of 
the  irrf^ularity  on  which  the  proceMingairesougfii 
to  be  set  aside.  Cotor  v.  Flattery,  8  Ir.  L  Kn<. 
I17,Q.B. 

Taking  out  an  attested  copy  of  a  dedantioa 
waives  an  irregularity  in  the  notice  of  itibeingfiinl, 
and  the  rule  to  plead.  Cannon  v.  W^agiiM,  9 
Ir.  L.  Rep.  138  ;  S.  C.  Bl.  D.  &  O.  47,  t  P, 

A  notice  of  motion  signed  by  an  attomey,  vhob 
not  the  attorney  upon  record,  for  the  pan;  muving 
is  insufficient.  Strettle  v  10  Ir.  L.  Rep.  461,  Ei 

The  court  wilt  ' nut,  in  the  absence  of  new  ficu 
or  documents,  review  an  order  made  upOD  molkn. 
Lord  MiltowH  v.  Reevea,  Bl.  D.  &  0. 27d,  Q.  & 

By  the  settled  practice  of  the  court  a  cooilttionil 
order  must  stand  or  fall  upon  the  docaments  on 
which  it  has  been  obtained.  White  v.  Daolm,  3 
Ir.  L,  Rep.  500.  Ex. 

When  an  affidavit  has  been  6led  as  cuK^jiiiii 
a  conditional  order,  but  no  eounsd  appeand  t» 
shew  cause,  the  court  will  not,  without  notice  to 
the  opposite  party,  make  the  cooditiaDal  order 
absolute.  Fen  Ion  v.  JUotherweU,  4  Ir.  L  Rqi. 
353,  Q.  B. 

Motion  Jhr  Liberty  to  Tot.'}— In  n  sclim  <£ 
covenant  on  an  annuity  deed,  by  the  ex«nt«  gf 
tlie  grantor,  who  had  obtained  judgment  os  de- 
murrer, the  ordinary  role  for  liberty  to  tot  if  iJie 
proper  one.  Brun  v.  Lord  PatuaiAa,  7  Ir.  L 
Uep.  422.   [Pennefiither,  C.  J,  ditMhuM] 

Motion)  for  labttrty  to  ProcMd,y~lk  toon 
refused  to  allow  the  plaintiff  to  procwd  k  i  K> 
plevin  suit,  giving  a  term's  notion  tbta  mAj 
lour  years  had  elapsed  since  the  bat  aep  «u 
taken,  though  some  of  the  goods  had  wt  ben 
returned.  Armttrong  v.  Freeman,  6  Ir.  U  Keji 
174,  C.  P. 

Liberty  to  proceed,  giving  a  tNoi'i  notice  on  n 
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declaration  filed  six  years  back,  will  be  grnnted, 
unless  the  defendant  can  shew  some  special  cause 
to  the  contrary,  such  as  the  absence  or  death  of  a 
fimterial  witness.  Moroney  v.  Danugher^  5  Ir.  L. 
Rep.  562,  Ex. 

\V'hen  issue  has  be<>n  joined  for  three  years, 
liberty  to  proceed,  on  giving  a  term's  notice,  must 
be  applied  fur  by  motion  in  court  upon  notice. 
&ReiU^  V  Monaghan^  5  Ir.  I^.  Rep.  567*  Ex. 

Issue*^  had  been  jmned,  and  notice  of  trial  served 
years  backt  and  then  withdrawn  at  the  re* 
quest  of  the  defendant  then  promising  to  settle 
the  demand ;  and  subsequently  in  two  years  by  a 
letter,  the  court  gave  the  plaintiff  a  conditional 
order  for  liberty  to  proceed  to  trial,  giving  a  full 
tan's  notice*  and  serving  the  order  on  the  defend- 
ant and  his  attorney  personally,  previous  to  the  next 
term-    Ctmnor  v.  Blake,  6  Ir.  L.  Hep.  341,  C.  P. 

The  29th  rule  of  the  court,  requiring  a  term's 
notice,  before  going  to  trial,  if  the  cause  be  three 
ternas  at  issue,  is  not  now  acted  upon.  Condon  v. 
Coaimt  1  Ir.  L.  Rep.  437,  Q,  B. 

Motion ftrNetD  Trinl."] — The  court  will  not  grant 
s  new  trial  when  the  damages  would  necessarily 
be  nominal,  and  there  is  no  title  in  question.  Par- 
nUsMoUa,  1  Ir.  L.  Rep.  258,  CP. 

A  new  [rial  will  not  be  granted  upon  the  ground 
that  the  count  in  the  declaration  was  not  properly 
fmmed,  if  it  could  have  been  correctly  done.  Minr 
km  T.  (yLeary,  1  Ir.  L.  Rep.  73,  Q.  B. 

A  tenant,  sued  for  use  and  oocupaUon,  and  who 
obtnins  a  verdict  by  reason  of  the  misdirection  of 
the  judge,  cannot  rely  upon  a  wrongful  eviction  by 
the  landlord  during  the  tenantcy,  suspending  the 
roit,  as  cause  against  a  motion  for  a  new  trial. 
Smyth  V.  KeUetU  1  Ir.  L.  Rep.  43,  Q.  B. 

When  the  trial  is  had  before  a  Baron  of  the  Ex- 
chequer the  order  for  a  new  trial  is  absolute  in  the 
first  Instance.    Doe Kennedy ^  I  Ir.L.Rep.dj,  Ex. 

In  an  action  against  the  defendant  as  the  acceptor 
of  three  bills  of  exchange  the  plaintiff  produced 
three  witnesses,  one  of  whom,  who  had  but  imper- 
fect means  of  Itnowing  the  defendant's  hand  writing, 
after  stating  his  belief  that  two  of  the  bills  were 
accepted  in  the  hand-writing  of  the  defendant,  ad- 
mitted that  he  thought  the  acceptance  of  one  of  the 
bills  mwe  like  the  hand-writing  of  the  defendant 
than  the  other;  tbe  second  witness  having  also  given 
general  evidence  as  to  his  belief  of  these  acceptances, 
gave  evidence  similar  to  that  of  the  former  witness, 
aod  added  that  the  band-writing  of  the  defendant's 
nephew  was  very  like  that  of  the  defendant ;  the 
third  witness  positively  swore  that  neither  of  these 
bills  were  in  tbe  hand- writing  of  the  defendant  and 
that  one  of  them  was  written  by  his  brother.  Upon 
this  evidence  there  was  a  verdict  for  the  plaintitT, 
tbe  defendant  not  having  examined  any  witness. 
Upon  motion  to  set  this  verdict  aside,  and  for  a 
new  trial  upon  the  ground  that  it  was  had  against 
the  wdght  riS  evidence,  and  by  surprise,  and  founded 
m  affidavits  denying  that  the  defendant  ever  ac- 
cepted those  blllBor  authorized  any  person  to  do  so, 
and  that  he  was  misled  by  observations  of  the  plain- 
tiPs  attorn^  to  tbe  efleitt  that  he  intended  to  rely 
Kdely  upon  a  case  of  authority  and  not  of  acAoal 
hand-writing.  Held,  that  this  verdict  was  not  against 


the  weight  of  evidence;  but  the  court,  without  ad- 
mitting the  surprise,  considering  the  unsatisfactory 
evidence  of  hand-writing  and  the  positive  swearing 
of  the  defendant,  granted  a  new  trial.  SmUh  v. 
M'GonegaU  2  Ir.  L.  Rep.  267,  Q.  B. 

If  a  party  intend  to  rely  upon  a  ease  of  surprise 
for  the  purpose  of  disturbing  a  verdict,  he  should 
bring  the  fact  of  surprise  under  the  attention  of  the 
judge  that  a  note  of  it  may  be  talcen.  76. 

A.  declared  for  the  disturbance  of  a  water-course, 
through  which  he  alleged  he  had  a  right  to  have 
the  water  of  a  certain  ancient  stream  flow,  '*ataU 
reasonable  times."  It  appeared  that  A.  was  tenant 
from  year  to  year  to  B.,  who  had  a  use  of  this  and 
certain  other  water  from  the  same  stream  for  more 
than  twenty  years,  using  one  at  one  time,  and 
another  at  another  time,  as  he  pleased  ;  and  under 
whom,  until  the  interest  of  B  was  evicted,  the  plain- 
tiff had  been  enjoying  the  benefit  of  the  stream. 
Since  the  eviction  the  tenant  had  been  holding  as 
tenant  from  year  to  year  to  the  head  landlord,  as 
he  previously  held  from  B  ;  a  verdict  bang  found 
for  the  plaintiff.  Held,  on  a  motion  for  a  new  trial, 
or  for  a  non  suit,  on  tbe  ground  of  a  variance  be^ 
tween  tbe  right  declared  on,  and  proved,  that  there 
was  no  variance.  Efovgh  v.  fimnaify,  2  Ir.  L.  Rep. 
182,  Q.  B. 

Water  alone  cannot  be  demised  without  deed ; 
but  may  be  so  in  conjunction  with  land.  Ih. 

Where  a  verdict  was  bad  subject  to  objections, 
and  the  court  were  of  opinion  that  one  of  the  ques- 
tions, which  the  judge  at  nwi /mw  refused  to  leave 
to  the  jury,  should  have  been  so  tef^  A  new  trial 
was  refused,  as  it  appeared  the  result  of  a  second 
trial  would  be  similar.  Kennedy  v.  Hayea,  S  Ir.  Ij* 
Rep.  186,  Q.  B. 

"rhe  Judge  at  nm  priua  has  no  power  to  reserve 
leave  to  the  party  against  whom  the  verdict  is  given, 
to  move  to  set  aside  that  verdict,  and  have  a  ver- 
dict entered  for  himself  without  the  consent  of  tbe 
opposite  party.  B^y  v.  Hiek$t  3  Ir.  L.  Rep.  92,  Ex. 

The  court  will  not  disturb  a  verdlot,  though  the 
conclurion  the  jury  came  to  was  not  ioeh  as  tlw 
members  of  the  court  might  Individually  have  ar- 
rived  at.   Rooney  v.  WkUey  3  Ir.  L.  Rep.  153,  Ex. 

A  trial  was  had  by  consent  upon  several  judg- 
ments of  the  same  date,  and  between  the  same  par- 
ties, and  the  plaintiff  attempted  to  rebut  certain 
payments,  given  in  evidence  by  the  defendant,  by 
the  production  of  two  othw  judgments  against  the 
same  party,  and  which  were  vested  In  the  plaintiff 
in  a  difierent  right  from  the  four  preceding,  and 
were  the  subject  of  two  other  distinct  actions.  The 
court  set  aside  a  verdict  for  the  plaintiff,  on  pay- 
ment of  costs  by  the  defendant.  Daly  v.  3 
Ir.  L.  Rep.  174,  C.  P. 

In  an  ejectment  on  the  title  there  was  an  issne 
comprehending  two  questions,  vix.,  a  part  and  par- 
cel question,  and  of  the  existence  of  a  outei  fusvttf. 
The  attention  of  the  judge  was  not  directed  to  the 
7  W.  3.  c.  8.  and  the  jury  found  for  tbe  defendant, 
mthout  stating,  or  being  asked  by  oounsel  or  judge, 
on  which  of  the  grounds  the  verdict  was  found. 
The  court  set  aside  the  verdict,  and  directed  a  new 
trial.    Cooote  v.  O'FaUon,  »  Ir.  L.  Rep.  265,  CP. 

Held,  that  the  evidence  as  to  M.  H.  being  the 
principal  debtor,  was  some  proof  of  the  all^atioB  lo 
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the  dedarttioD  of  a  pra-extsting  separate  debt  due 
by  M*  H.  to  the  defendant  i  also  that  the  judgment 
was  some  ovidmoa  of  the  bond  and  warrant,  and 
therefor^  the  court  could  not  set  uAde  the  verdict 
on  the  pmind  of  the  Inducement  not  being  proved. 
fftman  v.  jRyaa,  6  Ir.  L.  Rep.  106,  C.  P. 

The  expression  by  a  judge,  of  his  opinion  as  to 
the  facts  of  the  case,  without  submitting  them  ex  • 
clusively  to  the  jury,  is  no  ground  for  setting  aside 
a  verdict  for  mis-direction  of  the  Judge.  Jneff.  v. 
O'ConneU,  7  Ir.  L.  Rep.  261,  C2.  B. 

On  a  motion  for  a  new  trial  on  the  ground,  that 
an  afiidavithad  been  improperly  rejected  in  evidence 
the  court,  if  it  see  that  the  evidence  so  rqected  will 
not  affect  the  verdict,  will  not  grant  a  new  trial. 
Whits  V.  Doteling,  8  Ir.  h.  Rep.  128.  Q.  B. 

The  court,  in  settingaside  a  verdictonthe  ground 
of  the  non-production  of  a  written  agreement,  will 
put  the  defendant  under  the  twms,  to  produce  the 
document  to  enable  the  plaintiff  to  have  it  stamped. 
Thunder  v.  Warren,  8  Ir.  U  Rep.  181,  Ex. 

Wiien  an  order  nin  had  been  made,  setting  aside 
a  verdict  generally,  and  no  menUon  made  of  the 
costs  of  the  trial,  the  party  succeeding  in  the  second 
trial  b  entitled  to  the  costs  of  the  former.  RuMk  v. 
Purci^  8  Ir.  L.  Rep.  379.  Q.  B. 

Notice  of  motion  to  set  aside  verdicts,  and  for 
new  trials,  must,  according  to  the  practice  of  this 
court,  be  served  within  the  first  two  days,  and 
moved  on  within  the  first  four  days.  The  court 
will  not  relax  the  stringency  of  this  practice,  though 
the  party  seeking  the  dispensation,  has  been  pre- 
vented from  serving  notice  by  a  fatality,  unless  he 
disclose  to  the  court  a  case  of  merits*  .BMr«  v. 
Vadtn,  10  Ir.  L.  Rep.  I,  C.  P. 

The  court,  prior  to  the  motion,  will  not  allow 
ndditional  aflSdavha,  in  answer  to  affidavUa  fikd  to 
resist  the  application,  to  be  filed  by  the  party  ap- 

S lying  for  a  new  trial.  Xt^  v.Do^in,  2  Ir.  L 
Lep*  76,  C.  P. 
Wbere  a  cause  had  been  tried  by  a  special  jury, 
and  upon  a  bill  of  exceptions  a  veHire  dt  novo  was 
awarded,  and  the  defendant  brought  down  the  cause 
by  proviso,  it  appeared  that  upon  the  latter  occa- 
sion the  distringas  was  in  the  common  form,  except 
that  the  words  **  by  proviso"  were  written  under  the 
officer's  name,  and  it  was  objected  at  the  trial ; 
first,  that  the  distringas  was  informal  and  irregular ; 
and  secondly,  that  the  special  jury  whieh  had  been 
strucit  on  the  former  trial  waa  the  pn^wr  ma  to 
try  the  case.  Tlie  eooii  rsftisri  to  ^storb  the  ver- 
did  had  for  tW  drfiiiJMiL  Smith  r,  IftmgU,  S  Ir. 
L.  Rep.  394,0.8. 

Tha  0DVt  iriH  not,  after  nlbiing  an  application 
finr  tfantt  to  make  up  a  bill  of  exceptions,  grant  a 
eraditiODa]  order  to  set  aside  the  verdict.  Briigt* 
ford  V.  DtMm  and  Kingstown  RaUwmi  Company, 
3  Ir.  L.  Rep.  19,  CP. 

The  court  will  not  postpone  the  entry  of  judg- 
ment on  the  postea,  in  a  trial  of  an  ejectment,  and 
a  vwdict  had  for  the  defendant,  until  after  the 
trial  of  witoesses  of  the  defendant  who  were  indict- 
ed for  perjury;  the  motion  being  n  new  trial 
motion,  and  moveable  during  the  first  four  davB 
of  term.  Rogsrt  v.  B.  ofArran.  3  Ir.  L.  Rep.  25, 
CP. 

If  an  application  to  set  aside  a  verdict  be  made 


and  refused,  it  is  contrary  to  0ie  role  of  eooit  tc 
graut  any  other  motion  that  is  sobMsotislly  the 
same.  Ih, 

If  the  judge  at  Nin  Prius  entcriimi  a  doubt, 
and  wish  to  have  the  question  reserved  for  iIk 
opinion  of  the  court,  costs  will  not  in  geiwnl  tic 
given  against  the  unsuccessful  party.  AiiUr,  if  (iy 
question  be  reserved  by  the  party  w^iog  ih, 
advantage  of  them.  Barrett  v.  Htfmlnm.  3  lr 
L.  Rep.  109,  Q.  B.  [See  Ao&,  jJidv  t.  Cdtert 
lb.  355.] 

On  a  motion  for  a  new  trial,  on  the  ^ttna^  of 
excessive  damages,  the  certificate  staled  thit  the 
damages  were  excessive,  for  thereasoDi,iatlciffi. 
davit  of  the  defendant,  ^ted.  Held,  that  iltbeK- 
tificate  WAS  defective,  in  omitting  to  stste  ibc  tai 
from  wtiich  it  appeared  that  the  dan^ 
excessive.  Doe  v.  Pttwtr,  Ir.  L.  Rep.  438,  El 
The  coart  will  not  give  leave  to  serve  soUee  of 
motion  for  a  new  trial  on  the  last  of  the  foor  dsn, 
though  an  affidavit  be  made  of  the  party  being 
ignorant  of  the  record  being  in  this  eotut,  or  <^  ilie 
rule  of  the  court  Ct^pinger  v.  QDtU,  4  Ir.  L 
Rep.  297,  C.  P. 

If  a  defendant  in  ejectment  have  jodgmm 
against  him  for  non-appearance  to  coofeit  leise, 
entry,  and  ouster,  the  court  will  not  grant  a  m 
trial  oo  any  terms,  unless  it  clearly  appear  that  the 
defendant  has  a  just  and  l^ldefeDcetotheactioa. 
McDonald  v.  Lawton,  4  lr.  L.  Rep.  803,  C.  P. 

A  notice  of  motion  for  a  new  trial,  which  rdm 
to  the  certificate  of  counsel  for  the  grootHh  of  the 
motion,  Is  informal.  Aiwnymout,  4  Ir.  L  Hep, 
434,  Ex. 

A  modon  to  increase  or  reduce  dsmagci  k  fa 
the  nature  of  a  new  trial  modon,  and  ailyecttfi 
the  same  rule ;  and  notice  of  it  nut  be  jpnn 
within  the  first  four  davs  of  term.  Tafir  *. 
Whitst  6  Ir.  L.  Rep.  44.  Ex. 

A  record  was  tried  a  second  tioM  ia  outikt^ 
pending  a  notice  for  a  new  trial ;  the  partiet  oo 
both  sides  appearing,  and  producing  tbeir  eridcnn, 
and  a  verdict  given  against  the  party  vhoobtunH 
the  first  verdict,  if  the  court  are  satisfied  then  W 
been  a  fair  investigation,  they  will  not  dtttorb  it. 
Kno*  V  Lotd  Lucan,  5  Ir.  L.  Rep.  96,  C-  P. 

To  set  a  verdict  for  surprise,  the  party  applying 
should  state  specifically  the  evblence  be  could  bive 
prodaced.  Jk 

Semblek  if  the  facta  appear  upon  Ha  laesfd,  and 
are  proved,  the  judge  should  not  non-soit  Tkp*> 
per  course  is  to  move  to  arrest  the  Jn^rmea^  «r 
for  judgment  non  obstante  wmlHio.  Smu  r. 
PhdUpt,  5  Ir.  L.  Rep.  440^  Q.  B. 

If  an  objection  be  taken  at  the  trisl  ai  to  Ik 
effect  of  a  deed,  and  cannot  be  sustained  on  «  mxios 
for  a  non-suit,  the  party  making  it  ta  not  predvtnl 
from  looking  into  the  deed,  and  makiDg  taj  ottiff 
objection.  Kingtton  v.  Remfyt  5  Ir.  L.  R<]k  367, 
Q.B.   

X. — DlSCOKTIIIUAVCI. 


1^2  Vic  ,  c  109.] — The  court  after  irgorawt 
of  points  saved  will  not  permit  ttte  plaintiff  to  ia- 
continue  withont  costs,  under  the  1  &  S  Vie,  e.  109. 
Purcell  V.  Wigmore,  1  Ir.  L.  Kep.  318,  Eiaott 
[Per  Pennefother,  B.] 
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Hera — where  a  defeadut  had  demurred  to  the 
count  of  a  dedaratioot  but  nrither  pleaded  or 
irred  to  the  iniMiiatiu  oounta,  and  after 

of  deraurrer,  bat  before  judgment,  the  plaintiff 
d  the  defendant  with  a  rnle  for  judgment  gene- 
,  and  the  defondant  then  pleaded  to  the  whole 
iration  ;  on  motion  by  Ihe  plaintiff  to  set  aaide 
>\»  am  irregular,  ma  for  judgment  generally 
souit  nve  judgment  for  the  plaintiff  on  IM 
irrer  allowing  the  plea  to  stand  to  the  mMi- 

counts  only  and  requiring  the  defendant  to 
St  short  notice  of  trial; — was  there  anydiscon- 
mce  before  the  court  gave  judgment  on  the  de- 
■er?  ^nmek  v.  TottemAam,  10  Ir.  L.  Rep.  245. 
reepaes  for  talcing,  detaining,  and  impounding 
Is,  sod  tliat  thereby  tlie  goods  were  lessened  ana 
aged  ;  the  plea  applied  to  the  talcing  and  left 
leaaeniog  and  damaging  unamwered,  plaintiff 
dfid  ower  without  mark  log  judgment  of  nU  dicit 
he  part  of  the  declaration  uncovered  by  the  plen. 
I»  ^at  he  had  not  thereby  worked  a  discontinu- 
b    AHUmiM  V.  liMt,  9  Ir.  L.  Rep.  271,  C.  P. 

JuDOiRirra,  (Set  Scire  Faaat.  Warrant.) 

r0itera£^}-^Sembl6,  the  grounds  of  a  foreign 
pnent  are  not  exuUnable  in  another  eoontry, 
ras  such  judgment  be  plainly  repugnant  to 
oral  juBtice,  or  to  the  law  of  the  land  where  it 
t  proiMHiaoed.  Sima  v.  Jlnomat,  3  Ir.  L.  Rep. 
Ea. 

V  vested  remainder  in  fee  after  an  estate  tail  in 
lesstoD  ia  bound  by  a  judgment,  although  such 
ted  retnaioder  never  came  into  possession  of  the 
uaor.    Martin  v.  M^CattJamdt  4  Ir.  U  Rep. 

^  c.  P. 

The  day  marked  on  the  margin  of  the  judgment, 

snant  »  the  7  W.  S,  e.  IS,  s.  II,  if  the  true 

e  of  the  judnnent.    O'Lot^hUm  v.  Fagmr^,  5 

L.  Rep.  63,  Ex.   [Per  Brady,  C.  &] 

ifter  judgment  the  funotiona  of  the  attorney  are 

ui  eod,  and  be  is  not  then  eompeteat  to  sign,  on 

talfof  bis  idieot»  a  ooosent  tovaeualt.  Zmi»t. 

Makon,  BL  IX  ft  0. 84,  Ex. 

Upon  themothmoftheaisigaeeofajadgmentto 

w  a  w<r«  ^ctos  to  revive,  the  affidavit  should  state 

t  a  memorial  of  the  assignment  had  been  enrolled, 

Mn  attested  copy  of  it  be  produced.   Seaward  v. 

bs.  BL  D.  &  0. 262,  Ex. 

In  bringing  a  writ  of  error  from  the  Exeheqner 

amber  to  the  House  of  Lords  it  is  necessary  that 

original  transcript  of  the  jn^ment  from  the 
ut  below,  as  welt  as  also  the  judgment  of  the 
MTt  of  Exoheqoer  Chamber  should  be  lodged  with 
nlerk  of  the  errors  of  that  oourt.   Hagm  v.  /V* 

purty  Bl.  D.  k  O.  91,  Q.  B. 

ttU  Jor  Judgment.'] — The  rule  for  oyer  does 
top  the  entering  the  rule  for  judgment,  though  it 
I  the  entering  the  judgment  itsdfl  Piti^patrick 
leming,  1  Ir.  U  Rep.  238,  Ex. 
iter  the  oourt  gives  judgment  on  a  motion  for 
mwt  bbIb  ease  of  B(m.sait>  or  for  a  new  trial, 
not  nan— ary  to  enter  the  four  day  riile  for 
kment,  but  judgment  may  berigned  immediately 
Kere  be  do  reservation  in  the  oovdiHonal  nde. 
bt  T.  JTitriMa,  2  Ir.  L.  R^  973,  Q.  B. 


The  rule  for  judgment  may  be  entered  on  a  plea 
of  confession  with  stay  of  exeoation,  at  any  time 
within  a  year  firom  the  time  when  the  stay  m  exe- 
cution expired.  OUKom  v.  DowKiy,  4  Ir.  L.  Rapi 

468.  Q.  B. 

A  judgment  of  aoa  prm  was  set  aside  as  irre^lar, 
the  rule  for  judgment  having  been  entered  within 
the  year,  but  not  served  tiU  after  iu  expiration. 
Rorke  v.  JT'Cbrt/ky,  6  Ir.  L.  Rep.  29,  Ex. 

Motiom  in  Arrmi  Jwig$MmX^ — In  an  action 
for  use  and  occupation,  the  dedaration— entitled 
generally,  as  of  Easter  Term,  1840^Uted,  that 
the  defendant,  **  heretofore  to  wit  on  the  31st  of 
October,  1B40,"  was  indebted,  &a.  The  money 
counts  averred,  that  the  defondant,  **  on  the  day 
and  year  afwesaid,"*  was  indebted,  &c.  Plea, 
general  iasue,  Terdict  for  Uie  plaintiff.  A  motion 
in  arrest  of  judgment  was  reftued,  the  oourt  pre- 
suming that  tlie  Judge  at  Nid  Prins  directed  the 
attention  of  tlie  jury  to  the  matters  property  in 
tasuck  and  exeludBd  from  thdr  oondderation  all 
canses  of  aeUon  which  had  not  aeomed  before  the 
oommenoement  of  the  term  of  whidi  die  deolaim'- 
tion  was  entitled.  Trnj/Uir  v.  Whita^  5  Ir.  L.  Rep. 
44,  Ex. 

In  an  action  of  covenant,  the  defendant  craved 
oyer,  and  pleaded  that  the  deed  was  void,  because 
'  made  in  pursuance  and  performance  of  said  sup- 
posed agreement,  for  the  purpose  of  evading  a 
Statute,  and  the  jury  having  found  for  the  plaintiff; 
it  was  held  that  the  defendant  could  not  move  in 
arrest  of  judgment,  on  the  ground  of  a  corrupt 
agreement  being  embodied  iu  the  deed  as  pleaded. 
Osborne  v.  Bifme,  5  Ir.  L.  Rep.  93,  C.  P. 

A  motion  in  arrest  of  judgment  must  be  made 
within  the  first  four  days  of  term.  Banam  t. 
Powert  8  Ir.  L.  Rep.  505,  Q.  B. 

It  is  not  ihe  practice  to  grant  conenrrent  ordern 
to  arrest  the  judgment,  and  set  aside  the  vardiou 
Conway  v.  Lewie,  6  Ir.  L.  Rep.  421,  Q.  B. 

Entering  Judgment*'] — Where  there  was  a  plea 
of  confession  as  to  part  of  a  count,  and  non- 
Rssnmpsit  as  to  the  remainder,  the  court,  after 
trial  and  verdict,  will  give  lib«ty  to  enter  judg- 
ment on  the  confessioo  ifane  srw  tame.  JMniiaag 
v.  ClusUm,  Bl.  D.  &  O.  286,  Ex. 

Where  there  are  issues  in  ftu^  aud  law,  and  the 
plaintiff  suooeeda  on  the  frnmer,  the  court  will  not 
direct  thnr  cAoer  to  enter  judgment  on  the  demur- 
rer, for  the  purpose  of  wowing  the  plaintiff  to 
have  judgment  on  the  poatea,  udmsb  the  defondant 
eonsanu  BoAeav.  CboAs^  BL  0.ft  0.4d^  Q.B. 

In  an  action  of  debt  to  reoovor  the  aum  of  ^0 
plaintiff  marked  judgment  for  £690^  being  tbe  sum 
stated  in  the  oommenoement  of  the  daeUration  as 
the  aggr^ate  of  ^1  the  oounta.  H^d,  that  this 
judgment  was  irregular,  and  that  plainttfT ahouJd  not 
mane  judgment  for  a  larger  aum  than  he  was  entitled 
to  issue  execution  for.  Lord  Milto»»  v.  ilsivas, 
Bl.  D.  &  O.  272,  Q.  B. 

Where  a  defendant  diea,  between  the  term  in 
which  a  demurrer  has  been  aigaed,  and  the  pra- 
noundng  of  judgment  by  tbe  oourt,  judgment  will 
not  be  entered  nunc  pro  tune,  if  there  are  issues 
in  foct  undisposed  uC  Arm^vng  r.  Lkjid,  3  Ir. 
L.  Bap.  57,  C  P. 
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When  after  verdict  for  tlw  plaintiff,  and  pend- 
ing a  motion  for  a  new  trial,  the  defendant  died, 
the  court  granted  liberty  to  enter  up  judgment  aa 
of  .-a  former  term,  upon  the  tlBrms  of  the  plaintiff 
undertaking  not  to  interfere  with  the  righto  of 
intermediate  bond  Jid«  creditors  or  purchasers. 
Homier  v.  PoweU^  3  Ir.     Rep.  406,  Ex. 

The  court  will  not  allow  a  plaintiff  to  maifc 
judgment  as  for  want  ora  plea,  beeaose  the  defend- 
ant being  a  female  pleads  in  the  masculine  gender. 
B»rry  v.  M^NeiXL,  4  Ir.  L.  Rep.  17,  C.  P. 

The  court  will  grant  but  a  conditional  order  to 
enter  up  judgment  against  a  defendant  who  baa  not 
appeared  to  the  writ  of  distringas,  in  an  action  of 
tfwir*  tDHMdlit.  HiairqvM  of  Winch^iKr  r.  Bitkcfi 
ifKiUaioo,  6  Ir.  L.  Rep.  344,  a  ?. 

In  Febrnai^,  1844»  by  an  order  of  niti  pn'u^  a 
verdict  was  taken  for  the  plaintiff,  subject  to  arbi- 
tration ;  in  Michaelmas  Term,  1846,  a  balance  was 
found  to  be  due  by  the  plaintiff,  and  a  verdict  was 
entered  for  the  defendant,  who  died  on  a  day  in  the 
same  terra,  prior  to  the  entry  of  the  verdict  for  him. 
The  court  held  that  the  proceedings  were  notwith- 
BtandiDg,  regular,  and  directed  the  judgment  to  be 
enrolled  as  of  the  first  day  of  Easter  Term,  1844. 
Wright  v,Keeney  10  Ir.  L.  Rep.  97.  Ex. 

■AmmdnutU  of  JudgmenU,'] — Seo  Amewdimht. 

PrwrityofJudgmentM.'] — There  can  be  no  priority 
between  jadgmento  entered  as  of  the  same  day. 
Daj^  V.  Jr«%  3  tr.  L.  Rep.  176.   [Per  Ball,  J.J 

"nie  second  section  of  the  9th  G.  4,  c.  35,  relating 
to  jadgmento  entered  within  twenty  years  before  the 
]mmDg  of  the  aot^  doee  not  apply  to  the  case  of 
purchases  made  before  that  act.  Held,  that  a  jadg- 
ment  of  Easter  Term,  1809,  did  not  lose  ito  priority 
over  a  snbsequeot  conveyance,  for  valuable  con* 
^deration,  executed  on  the  20th  of  September,  in 
the  same  year,  although  the  judgment  was  not  re- 
vived or  redocketted  since  the  entry  thereof,  nor 
within  five  years  after  the  passing  of  the  9th  Geo. 
4,  a  35.    Gmtg^ty  v.  Ahbott,  6  ft,  L.  Rep.  60.  Ex. 

C.  in  Hilary  Term,  1818,  recovered  a  judgment 
agBinst  R.  M»  and  in  the  same  term  recovered 
another  against  R.  M.  jnn.  These  jadgmento  were 
revived  HilaryTerm,  16S1,  and  again  in  Michaelmas 
Tern),  1840,  against  the  heir  and  terre-tenanto  of 
•aehconuaor;  an  annnitydeedof thellth June,18l9, 
charged  the  lands  of  the  conusors  with  an  annuity 
of  £23&.  The  jadgmento  were  not  revived  or  re- 
docketted within  five  yean  after  the  passing  of  the 
9lb  Geo.  4,  c.  Sfi.  HeM,  that  the  judgmento  were 
nun  fend  void  against  the  parties  entitled  under  the 
Imnui^  deed,  by  reason  tn  their  not  having  been 
rovived  or  redocketted  pursuant  to  the  provisions  of 
the  9th  Geo.  4,  e.  35.  Coiner  r.  MamtU,  10  Ir. 
L.  Rep.  353,  Q.  U.  [Per  Blaekbume,  C.  J.,  and 
Crampton,  J. ;  eontm,  per  Burton,  J.  and  Perrin,  J. 

Jutlgmtnt  ofNon  Pro*."] — The  words  of  the  27th 
general  rale  are  to  be  construed  strictly ;  therefore, 
the  year  is  to  be  computed  from  the  return  day  of 
the  writ,  and  not  from  the  date  of  the  appearance  i 
and  consequentty  the  rule  fbr  judgment  of  non  prat 
must  be  entered  within  one  year  from  the  return  of 
the  writ   Ltwit  v.  JWmAoii,  S  Ir.  L.  Rep.  350,  Ex. 

A  judgment  of  woji  pro*  was  set  aside  as  irregu- 
lar, the  rule  for  judgment  havmg  been  entered 


within  the  year,  bnt  not  carved  till  after  its  enira. 
tion.   /Sffi  Arsv.  Jr<C!srlAy,6Ir.L.Rep.fi9,£/ 

For  not  Joining  in  demurrer  iooXr«.}— Wken  i 
party  applies  for  leave  to  enter  jadpMt  on  iIk 
ground  that  his  opponoit  has  neglected  to  loppi. 
his  portion  the  demurrer  books.  Held,  thu  m* 
tice  must  be  ven  of  wa6tt  application.  Jtodu  i 
ffaekeU,  S  Ir.  L.  Rep.  278,  Q.  B. 

The  court  will  allow  a  pUintUTto  enter  jodgntent 
where  the  defotidant  has  taken  a  demarrer,  ud 
neglected  to  famish  the  pointo  to  be  imed,  ■]. 
though  called  upon  to  do  so,  and  notice  of  tke  n>> 
tion  having  been  given.  WWm»  v.  O'Cbnwr,  2  h 
L.Rep.  284,  Q.  B. 

A*  far  Mwnf  (ffapteaJ} — Although  the  d^faslui, 
a  female,  pleaded  the  sawral  issue  in  the  — niVm, 
gender,  the  court  womd  not  allow  the  pfauotf  to 
marie  jodgment  as  for  want  of  a  pln^  ibe  biiog 
had  had  notice  to  amend,  and  wUeh  aotitt  bwi 

not  been  attended  to.  .ilfsuwe  Any  T.  #JVUL 
4lr.L,Rep.l7,CP.  ^ 

Jiu^^ent  by  de^ndt.'} — The  defendant  hi  so  s^ 
tioo  on  a  bill  of  exchange  by  allowing  jodgaot  to 
go  by  default,  admiu  the  date  of  the  hilt  to  be  m 
statM  in  the  declaration ;  and  the  offioer  mj  ed* 
cnlate  Interest  therefhmi.  Dogie  v.  IM%  6  Ir 
L.  Rep.  153,  C.  P. 

Aa  in  cam  of  nonreuiL] — Where  a  psrty  6Mm 
a  conditional  order  for  judgment,  as  in  csteof  soa 
suit,  and  does  not  make  it  absolute,  the  cooit 
not  allow  him  t6  do  so  after  an  imdirtilEiif  ui 
notice  of  trial  served,  tbongh  that  notiM  bevi^ 
drawn.  Clsngr  v.  Fj^tWrnnr,  1  Ir.  L.  Rep.  II^C  P. 

On  a  rootltm  few  judgmoit  as  b  cue  ofi  doi)> 
suit,  after  defanit  in  a  pwemptory  udeftikingta 
go  to  trial,  theidaintiffwillbeputinitertmBto 
pay  the  d^endant  the  costs  already  incomd,— tbe 
oosto  of  the  motion,  and  farther  that  the  defendin 
may  enter  up  judgment  without  fmtber  nwtiai^  if 
the  plaintiff  again  fail  in  this  undertakmgtDjou 
trial.  0'/)ofM£Mv.O*i>oMoAo«^  lIr.LR^9,(^B. 

Where  a  cause  has  been  entered  for  triaC  bat  not 
tried,  and  the  plaintiff  be  gnilty  of  no  defanit,  tbe 
defendant  cannot  have  judgment  asio  caseofBoi- 
suit  his  remedy  is  to  bring  the.case  to  trial  bjpn* 
viso.    Wright  V.  Hodgmut  I  Ir.  L.  Rep.  tta  El 

A  rule  to  stay  proceedings  until  tiw  {N^Mtt  d 
costs,  of  not  iMToceedii^  to  O-ial  punosDt  to  notioe 
must  be  vacated  before  tbedafondaMcsa^i|df  for 
judgment  as  io  eaae  ooo-Miit  Bmi^Sim,\ 
Ir.L.Rqi.969,  Ex. 

It  la  not  necessary  to  serve  a  notioe  of  s  ONliDa 
for  judgment  as  in  case  of  nonsuit  A»mmm, 
1  Ir.  L.  Rep.  346,  Q.  B, 

On  a  motion  for  judgment  as  in  csseof  DoiMuil, 
after  notioe  of  trial  has  been  served  and  vitbdnn, 
if  it  appear  that  the  record  was  wittidnvo  il  ctw 
instance  of  the  defendant,  or  by  any  wAtaixo&a^ 
to  that  effect  between  theparCes,  thatvinbeinT* 
ficient  answer  to  such  motion.  Clarhe  v.  OB^tt 
1  Ir.  L.  Rep.  345,  Q.  B. 

Where  a  conditional  order  has  been  obtained  for 
judgment  as  in  case  of  non -suit,  a  ponqitory  un- 
dertaking is  not  of  itself  sufBdent  caose  agaiiH  u 
abaolutb  c»rder,  the  plaintiff  must  show  kom  "  jm 
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auf^  for  his  delay.  GUlaum  v.  CotMoTt  I  Ir.  L. 
tep.346,  Ex. 

If  the  record  be  broagbt  down  for  trial  and  aotioe 
i  trial  withdrawn  by  the  pUlntiff,  that  will  not  be 
nffioieot  cuiae  i^oit  thia  DiotiQii*  Jb, 

JJUtTt  if  the  eanae  be  nude  a  lemaBet,  or  the 
iliintiff  be  obliged  by  eome  drcumataocaa  tii  aor- 
iriie  to  witbdrsw  it.  Ji. 

When  a  oauae  wai  eatered  in  the  list  of  recwds 
or  trial  at  the  sittings  after  term,  but  in  conseqnaioe 
■{  the  death  of  the  Lord  Chief  Baron  was  not  tried, 
be  court  refused  to  gi«e  judgawDt  as  in  case  of  ood- 
uit,  the  plaintiff  aot  having  withdrawn  the  record 
If  been  is  default  Grmydo*  v.  HeardotLt  1  Ir.  L. 
tep.  355,  C.  P. 

If  the  plaintiff  withdraw  ttie  record  after  entering 
be  case  for  trial,  the  defendant  may  have  judgstent 
3  in  ease  of  non-suitt  the  mere  entering  of  the  re- 
ard  for  trial  not  being  sufficieBt  to  prevwt  it.  lb. 

Where  the  record  is  brooght  down  to  trial  and 
rithdrawD  with  the  assent  of  the  defendant,  he  can - 
lot  have  judcmwt  m  ia  case  of  a  noa^sutt.  Anonif- 
MU^  Slr/LRep.  167,  Q.  B. 

The  meaoiagof  the  rale  as  to  bringing  down  the ' 
eoen^  isaotaierdy  bringing  it  down  aod'Oatering , 
tbut  proceeding  to  trial,  unless  the  cause  be -made 

remanet.  lb. 

Upon  showing  cause  agsinst  a  conditional  order  for ; 
adgment  as  in  case  of  non-suit,  it  appeared  that: 
lOttee  of  trial  had  been  servod  before  the  motion  | 
ine  on,  Uiat  the  sum  to  be  recovered  was  but  £5, 
lai  the  plaintiff  slated  he  had  ajust  cause  of  action. 
Mi,  (0  be  sufficient  cause.  Amn^fmoiu,  i  Ir.  L. 
Hep.  26^  Q.  B. 

Where  in  an  acUon  for  false  imprisonment  aris- 
ngoutof  a  disputed  righted  fishing,  the  cause  had 
K«n  at  issue  nnce  Itfichaelmas  Term,  1 838,  and  the 
lels;  from  thence  till  June,  1 839,  was  not  accounted 
or  except  by  an  allegation  that  the  principal  action 
0  try  the  right  was  pending  during  that  time,  and 
Tmee  June  the  plaintiff  bad  been  anable  to  proceed 
D  eoDsequence  of  the  Ulnesa  of  his  attorney.  Held  j 

0  be  insufficient  cause.   t.  Worthiifgto*t  2 

r.  L.  Rep.  266,  Q.  B. 

By  the  practice  of  the  Court  of  Exchequer  a  pe- 
einptory  undertaking  to  go  to  trial  8t  the  next  sit- 
ings or  assizes  is  considered  as  just  cause  against  a  > 
notion  for  judgment  as  in  caae  of  non-suit.    Tuthill . 
'.  Bridgeman,  2  Ir.  L.  Rep.  361,  Ex. 

Where  a  term  intervenes  between  the  obtaining 
he  conditional  order  for  judgment  as  in  case  of  non- 
uit,  and  the  motion  to  make  it  absolute,  the  court 
rill  not  make  the  order  absolute  on  a  certificate  of 
10  cause.   SeU  v.  Bell,  3  Ir.  L.  Rep.  79,  Q.  B. 

In  Baster  Term,  1839,  the  lessor  of  the  plaintiff 
nought  two  qectments  for  lands  in  the  counties  of 
U.  and  G. ;  defence  was  taken  in  Trinity  Term  fol-' 
owing,  and  the  defendant  having  refused  to  consent 
o  waive  temporary  bara,  the  iMsor  was  compelled 
0  file  a  bill  to  compel  him  to  do  so,  a  decree  was 
)ronoanced  on  the  Snd  of  June,  1840,  there  ap- 
wared  to  be  no  delay  on  the  part  of  the  plaintiff. 
V  motion  on  the  part  of  the  defendant  was  Iteld  to 
>e  premature,  as  the  time  in  which  he  was  engaged 
n  the  equity  proceedings  could  not  be  counted 
(gainst  him.  Btttlt^  v.  RiUledge,  B  Ir.  L.  Rep. 
102,  Q.B. 


Whwe  it  appeared  by  implieatioD  from  the  de- 
fendant's affidavit  that  the  plaintiff's  knowledge  of  tha 
defendant's  povo^  was  sabaequent  to  the  com- 
menoement  of  the  action,  and  tM  defendant  did  not 
aute  an  aluUty  to  pay,  the  oonrt  refused  to  allow  a 
judgment  as  in  ease  of  non-4ait  to  be  entered.  Gowg 
V.  IhmpuM,  3  Ir.  L.  Rep.  184,  C.  P. 

Id  shewing  cause  againat  a  conditional  order  for 
ju^ment  as  in  case  m  non-anit  the  affidavit  must 
state  positirely  some  just  eause  w^  plaintiff  delayed 
going  to  trial  WaUaet  v.  M^aeUamd,  3  Ir.  L. 
Eep.  J  99,  Q.  B. 

Where  the  indorsee  of  a  biU  of  exchange  having 
sued  the  acceptor  ineffectually,  sued  his  immediate 
indorser;  afW  the  oomraencemeotof  the  second  ao- 
tion  the  del>t  and  costs  were  paid  by  the  acceptor 
the  court  refused  a  motion  by  the  indorser  for  judg- 
ment as  in  case  of  non-suiu  White  v.  Bootan,  8 
Ir.  L.  lUp.  500,  Ex. 

Where  a  bill  had  been  filed  asainst  a  bankiag 
company,  and  a  receiver  appointed  over  all  their 
property,  with  a  reference  to  the  Master  to  report 
on  the  suits  to  be  prosecuted  or  defended  by  then^ 
I  the  court  would  not  allow  judgment,  as  in  ease  of 
non-suit,  to  be  entered  against  them  in  a  cause  at 
issue  more  than  three  terms,  jthar  undertaking  to 
go  to  trial  on  the  first  nisifiriui  day  in  nut  term. 
Bvighei  V.  GUnnyy  4  Ir.  L.  Rep.  5,  C  P. 

In  an  ejectment  on  the  title  against  deveo  per- 
sons, the  defences  of  five  of  those  persons  had  been 
consolidated,  and  the  cause  was  In-ou^t  to  trial 
against  those  five ;  but  such  trial  was  postponad  at 
the  instance  of  the  defendants  to  the  next  asnzesj 
and  at  the  following  assises  the  plaintiff  could  not 
proceed,  by  reason  of  the  atisenoe  of  his  counsel ; 
and  it  was  stated  that  the  cases  of  all  the  defoklants 
were  similar.  Held,  that  was  a  suffioieDt  nansn 
against  a  motion  for  judgment,  as  in  oeae  of  doop 
suit,  on  behalf  of  tbe  d^wdanta  whose  eases  had  not 
been  brought  to  iriaL  Ziord  PtmowteoiiTi  t>  Br%»' 
lin,  4  Ir.  URi^  283,  Q.  B. 

Issue  was  joined  in  Hilary  Term;  a  motion  for 
judgment,  as  in  case  of  aon<4uit  is  raoveaUe  in 
Trinity  Term.  An  affidavit  is  not  necessary  to  sus- 
tain simh  a  motion,  and  the  court  will  refuse  it,  on 
the  plaintiff  giving  a  peremptory  undertaking  to  go 
to  trial,  the  costs  to  be  costs  in  the  cause.  Comjfn$ 
V.  M-Grath,  4  Ir.L.Rep.412,  CP.,  and  see  note,  lb. 

In  ejectment  cases  the  cause  is  not  at  issue  until 
the  second  declaration  is  filed,  and  tliree  terms  must 
therefore  elapse  from  that  time  before  judgment  as 
in  case  of  a  non-suit  can  be  obtained.  Dimpiey  v. 
Nowlan,  4  Ir.  L.  Rep.  4^0,  Ex. 

An  affidavit  filed  by  one  of  several  defendants, 
will  not  be  considered  as  cause  against  a  conditional 
order  to  miter  np  judgment  as  in  case  of  non>suit 
obUined  by  another  defendant.  CknMy  v.  WhUUg, 
5  Ir.  L.  Rep.  40,  Q.  B. 

A  party  having  entered  a  role  to  stay  prooeedings, 
cannot  move  to  enter  judgment  as  in  oaae  of  non-sut 
without  having  first  vacated  tbe  rule.  Mtaieigh  v. 
naleigh,  5  Ir.  L.  Rep.  182,  C.  P. 

If  a  party  permits  an  order  for  judgment  as  in  case 
of  non-suit  be  made  absolute  he  cannot  af^er  object 
to  the  proceedings  for  irr^ularity.  In  ^ectment  thu 
defembint  may  file  a  second  declaration  and  enter 
■  up  judgment  as  in  case  of  non-suit,  without  enter- 
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ing  a  rule  for  liberty  to  proceed  onjriTing  ft  terms* 
notice.   Kmny  v.  CofeUt  5  Ir.  L.  Rep.  225,  Q.  B. 

A  conditional  order  for  jodgment  ss  lo  caw  of 
non-suit  was  served  oo  the  21st  of  November,  en- 
titled in  a  wrong  cause,  and  the  plaintiff  gave  notice 
of  the  irregularity  the  following  day,  and  also  gave 
notice  of  trial  for  the  86tfa,  on  the  S3rd  he  withdraw 
the  notice  of  trial  and  served  notice  of  trial  for  the 
ritlings  after  term,  on  the  25th  the  defendant  served 
a  conditional  order  properly  entitled.  Held,  that 
there  was  no  such  laches  as  dissentitled  the  defend- 
ant to  the  benefit  of  his  conditional  order.  Murray 
V.  &Banlm,  5  Ir.  L.  Rnp.  374,  Q.  B. 

A  peremptory  undertalting  to  go  to  trial,  is  a  suf- 
ficient answer  to  a  motion  for  judgment,  as  in  case 
of  non-suit.   Anonymoutt  d  Ir.  L.  B«p.  CP. 

The  costs  of  sum  a  motion  are  always  eoati  in 
the  eattse.  lb. 

A  plsintiff  will  be  allowed  to  enter  a  f<<<  proeea- 
ftu  on  the  ground  of  the  defendants  insolvency, 
notwithstanding  default  made  in  a  peremptory  un- 
dertaking to  go  to  trial.  SUr»§  v.  .SKswm,  6  Ir. 
L.  Rep.  S5,  Ex. 

In  tlie  Exchequer  it  is  necessary  to  give  noCiee 
of  a  motion  for  judgment,  as  in  case  of  a  nou-soit 
Anmymou$,  6  fr.  L.  Rep.  44,  Ex. 

A  motion  for  Judgment,  as  in  case  of  non-suit, 
on  the  gronnd  of  the  insolvency  of  the  plaintiff,  will 
not  be  granted  after  issue  joined  j  but  the  court 
win  stay  the  proceedings.  Fittom  t.  Evatu,  6  Ir. 
L.  Rep.  466,  Q.  B. 

In  ejectment  the  cause  is  not  at  issue  until  the 
second  dedsration  has  been  filed  ;  but  where  the 
lessor  of  the  plaintiff  served  notice  of  trial  after 
defence  taken ;  but  before  he  had  filed  a  second 
deolaratim.  Three  terms  after  the  service  of  this 
notloek  the  coart  gave  liberty  to  the  defend«it  to 
file  a  second  declaration,  and  enter  Judgment  there- 
on, as  in  ease  of  non-suit.  Crtngk  v.  CVmv A,  6 
Ir.  U  Rep.  528,  Ex. 

A  plainUff  in  showing  cause  against  a  conditional 
order  for  judgment,  as  in  case  of  non-suit,  averred 
his  belief  that  tlie  defendant  was  in  insolvent  circum- 
stances, and  stated  facts  from  which  such  insolvency 
might  be  inferred.  The  defendant  in  answer  must 
aver  that  he  is  soIvenL  (y  Connor  v.  Evantt  7  Ir. 
1.  Rep.  210,  C.  P. 

A  defendant  entitled  to  judgment,  as  in  ease  of 
non-suit,  will  be  allowed  to  enter  that  judgment 
without  costs,  the  plaintiff  having  refused  to  pro- 
ceed in  consequence  of  the  embarrassed  circum- 
stances of  the  defendant,  and  of  the  fact  of  his  hav- 
ing thre^ened  to  Uke  the  benefit  of  the  Insolvent 
Ad,  in  the  event  of  the  plaintiff  soooeeding  w^itt 
him.  Crawford  v.  CVdip«Amv  8  Ir.  L.  Rep.  SO,  Ex. 

Where  the  defendant  had  become  insolvent  after 
action  brought,  amotion  toenter  up  judgment  as  in 
case  of  non-suit  was  refused  with  costs,  the  defend- 
ant having  refused  a  »M  proce$au§  out  of  court 
Brvnnan  v.  MuUinst  9  Ir.  L.  Rep.  39,  Ex. 

In  answer  to  a  motion  for  judgment  as  in  case  of 
pon-suit,  it  was  shown  that  the  proceedings  had 
been  carried  on  by  an  attorney,  by  the  direction  of 
a  third  party,  in  the  names  of  the  plaiotift,  without 
their  knowledge  or  consent,  or  their  betog  ioter- 
eeted  in  the  suit,  and  that  the  attorney  had  ^noe 
died.   The  court  ordered  a  tttt  procemu  to  be 


entered  without  costs.  Dowling  r.  AmmA  ||  h 
L.  Rep.  443,  Ex. 

It  is  a  suffident  answer  lo  a  ondidonl  «fa 
for  judgment,  as  Incaaeirfnoa-siii^iHUMiHhT 
the  drawv  waiost  the  acceptor  of  t  Ul  of  tt'. 
chai^  that  the  bill  has  been  paid  bj  u  iaiann. 
Mmninr  v.  ,  10  Ir.  L.  Rep.  484,  El 

Semble,that  if,  in  such  a  case,  tbe  defeBdutb 
a  good  defence  to  the  action,  the  proper  covit,ii 
order  to  obtain  his  costs,  is  to  (ffing  tlie  cw  ii 
trial  by  proviso.  lb. 

Where  a  rule  to  stop  has  been  entmd-«ii||f[(^ 
wards  withdrawn— that  term  is  to  be  ndode^  j| 
computing  three  terms  to  found  *"  fifeiiifli 
judgment,  as  in  case  of  non.«iitti   Dbwi . 
Lowhnany  Bl.  D.  &  0. 45,  a  P. 

If  a  plaintiff  proceed  both  at  liv  an]  in  min, 
for  the  same  demand,  and  elects  to  procM^  iiiW 
Utter,  the  court  will  enter  judgnimt  u  btntif 
non-suiU   HoUitr  v.  Eure,  BL  D.&  0. 106^  £l 

If  a  plaintiff  beoome  insolvent  after  iMoejoiitd, 
the  d^mdant  is  not  entitled  to  jodgnioi,  ■  ii  qk 
of  non-siut,  but  a  Het  preemm  vill  be  tnttnd 
JonM  V.  IMmry,  Bl.  D.  ft  0. 147,  El 

Where  a  record  has  been  left  t  rfnurtii 
Prius,  and  no  proceedings  taken  for  three  ;wi,tk( 
court  will  not  grant  liberty  to  the  defendiot  to 
ter  up  judgmoit,  as  in  case  of  a  nw-aiL  Sum. 
son  V.  St^hetUt  1  Ir.  Jur.  39,  El  fCUIwr  f 
Jonet,  I  H.  &  B.  321,  over-mled.} 

In  ^uare  impedit  cases  the  court  vDt  odIj  girei 
conditional  order  to  enter  judgmeat,  u  ia 
non-suit,  against  a  defendant  whohuDoti|^K«ed 
to  the  writ  of  distringas.    Marom  of  Wuujutto 
v.  Bit/up  o/KiUaloe,  6  Ir.  L.       $4^  C.  f. 

Setting  asui>.]— Where  a  condittoul  otder  *« 
obtained  to  set  aside  a  judgment  eatmdo|iooi 
bond  and  warrant,  on  the  ground  Ibit  th^  tot 
forged ;  on  motion  to  make  the  order  ibitlatt, 
the  court  being  unable  to  decide  on  theeoalxi^ 
statements,  directed  the  plaintiff  to  dediie  m  the 
twnd,  whidi  not  being  don%  the  order  vnndt 
absolute.  Cannon  r.  Connolh,  I  Ir.LBeaM 
Q.  B.  ^  ■^'^ 

The  court  will  set  aride  a  jo^nwitobtMn 
a  pariiamentary  appeannoe,  «hsa  tbmiiiiib- 
stantial  questira  to  be  tried  hetveen  tbe  putio^ 
though  no  irregularity  be  alleged  ia  tbe  marki^ 

of  the  judgment.   Emm  v,  ,  1  Ir,  L  in. 

51,  C.  P. 

The  court  will  set  aside  i  r^Iar  jndgaw 
where  the  party  has  by  a  fatality  been  preniud 
from  pleading  in  time,  tbuogb  the  tisM  fw  plcid. 
ing  had  previously  beeii  enlaraed.  AHiv,/mn; 
llr.L.  Rep.  164,  CP. 

Judgment  was  entered  oo  a  bond  lod  vunarf 
attorney,  executed  by  tbe  defendiinttDtliejdiiMilt 
the  former  being  in  custody  at  tbe  sail  of  tbe  hna, 
and  no  attorney  being  present  st  tbe  enalM 
The  defendant  being  aubseqosntlj  •rmtdndv 
an  execution  on  this  judgment  took  tbe  IkmSi  of 
the  Insolvent  Act,  and  returned  the  jutgrneii  is 
his  schedule.  H«*ld,  that  by  reiumii^  tbt  jaJ;- 
ment,  he  waived  the  irr^aliritjr.  Dahn  t. . 
JIfDaid,  I  Ir.  L.  Re|>.  236.  £x.  j 

Where^  after  the  expiration  of  Uie  fosrdir  nk 
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I  pleiid,  but  before  judgment  had  been  marked, 
le  defendant  applied  for  time  to  plend,  and  ob- 
lined  iPAve  to  serve  a  notice  on  the  opposite  party  ; 
ter  which  the  plaintiff's  attorney  marked  judgment 
>fore  the  notice  had  been  served  upon  him,  though 
}  had  been  verbally  apprised  of  the  order.  The 
)urt  set  aside  the  judgment  with  costs,  and  en- 
rged  the  time  to  plead.  IMtuer  v.  Kelly^  il  Ir. 
.Kep.64,  C.  P. 

After  notice  of  trial  in  a  quare  impedit,  the  de- 
ndant  entered  into  a  oonsent  that  judgment  should 
e  entered  against  him,  with  sixpence  damages, 
h1  a  release  of  errors,  on  the  understanding  be- 
vsen  the  parties  that  sudi  a  consent  carried  the 
Hts  of  the  action,  and  thejudgment  was  accord- 
igly  entered  with  costs.  The  court  on  a  motion 
J  the  defendant,  refused  to  strike  out  the  portion 
fthejudgment  awarding  costs.  Arckhold  v.  Bishop 
fDoim  and  Connor,  3  Ir.  L  Rep.  281»  C  P. 

In  a  replevin  case  the  defendant's  attorney  having 
romiBed  the  plaintiff's  counsel  additional  time  to 
)in  in  demurrer,  which  was  afterwards  withdrawn 
:j  the  orders  of  the  defendant  himself  and  judgment 
laHied,  the  plaintiff  having  pleaded  no  plea  to  the 
leritH,  thejudgment  was  set  aside  without  any  costs 

0  either  parfcy^  ikmiel  v.  Bingham,  ^  Ir.  L.  Rep. 
36,  CP. 

Ad  atfidavit  of  merits  made  in  support  of  a  motion 
D  Kt  aside  a  judgment  should  state  positively  that 
bere  is  s  good  cause  of  defence,  if  the  judguieiit  be 
ataed  irregularly  or  maia fidt  no  affidavit  of  nterits 

1  neoBHary.  LmAaM  v.  Ewl  BatUrj/t  4  Ir.  L. 
Kep.  S74,  Q.  B. 

Thecoun  set  aside  a  judgment  marked  for  want  of 
I  replicittiun,  the  plaintitl  having  omitted  to  enter  a 
nte  to  discontinue  under  a  mistaken  impression, 
:hough  the  defendant  had  relied  on  the  same,  in  an 
iniver  to  a  bill  filed  in  equity  by  the  plaintiff  to  raise 
:he  amount  of  thejudgment.  XynM  v.  ZvncA,  4 
Ir.  L.  Rep.  298,  C.  P. 

A  judgment  having  been  entered  on  a  bond  and 
varrant  the  latter  of  which  alone  was  executed,  the 
nun  set  aside  the  judgraeat  and  execution  without 
costs.  M*Lernan  v.  M*I^  nan,  4  Ir.  L.  Rep.  331, 
CP. 

The  court  refused  to  set  aside  a  r^lar  judgment 
ofasK^rMon  the  terms  of  the  payment  <h  the  costs 
of  it,  the  affidavit  of  merits  being  sworn  by  the  at- 
hmwy's  dofc  who  conducted  the  business,  and  was 
pmitively  oootradieted  by  the  affidavit  of  the  defend- 
■Dtbioiself.    Cater  v.  Ptattery,  5  Ir.  L.  Rep.  175, 

Judgment  of  non  pros  was  set  aside  as  irregular 
the  rule  for  judgment  having  been  entered  within 
the  year,  but  not  served  until  after  its  expiration. 
Barke  v.  M'Carth^,  6  Ir.  I*  Rep.  29,  Ex. 

AJifi.  having  issued  upon  a  judgment  obtained 
apou  a  plea  of  confesdioii  filed  in  pursuance  uf  a 
written  authority  signed  without  any  attorney  being 
preient  on  his  behalf,  or  any  process  having  been 
Kfved  upon  him,  the  court  set  aside  the  execution 
judgment,  and  previous  proceedings  with  costs. 
Wikox  v.  O'Oorman,  10  Ir.  L.  ttep.  458,  Ex. 

The  defeadant  appeared  in  the  Queen's  Bench  to 
a  writ  iMoed  oat  of  that  court,  the  plaintiff's  attorney 
•ervcd  notioe  of  a  declaration  and  the  rule  to  plead, 
andDurkedjudgmentiotbeExehequer.  Held,  that 


thejudgment  could  not  be  sustained.  Anonifwioui, 
10  Ir.  L.  Rep.  467,  Ex. 

The  defendant  having  appeared  in  the  Queen's 
Bench  to  a  writ  sued  out  of  that  court,  the 
plaintiff's  attorney  served  notice  of  a  declaration 
and  the  rules  to  plead  and  marked  judgment.  Held, 
that  thejudgment  could  not  be  sustained  and  that 
the  defendant  was  not  deprived  of  his  right  to  object 
to  its  validity  by  having  received  notice  of  the  decla- 
ration and  rules  to  plead,  without  apprising  the 
plaintiff  of  the  defect  in  his  proceedings.  76. 

Asfigament  of  yw/^awnCf.]— When  a  judgment 
has  lieen  assigned  to  new  tmsteea  by  a  person  ap- 
pointed for  that  purpose  pursuant  to  an  order  of 
the  Court  of  Chanoeiy,  made  upon  petition  under 
the  1  W.  4,  cap.  60,  the  oourt  directed  the  proper 
officer  to  perfect  the  assignment.  Burrowu  v. 
Htigan,  2  Ir.  L.  Rep.  860,  Ex. ;  S.  P.  Bumm/fh  v. 
Ptrrardy  lb.  372. 

A  judgment,  upon  the  marriageof  the  conusee,wa8 
assigned  to  the  trustees  of  the  marriage  settlement, 
and  a  memorial  of  the  assignment  duly  enrolled ; 
the  con  usee  having  married  a  second  time,  thejudg- 
ment was  again  assigned  to  the  trustees  of  a  second 
settlement.  The  personal  representative  of  the  sur- 
viving trustee  of  the  first  settlement  having  refused 
to  assign  thejudgment  to  the  surviving  trustee  of 
the  second,  the  court  refused  to  allow  the  memorial 
of  the  first  assignment  to  be  taken  ofi  the  file  in  or- 
der tliat  a  memorial  of  the  second  might  be  enrolled. 
Beretfird  v.  Beresjbrdy  4  Ir.  L.  Rep.  316,  Ex. 

When  a  judgment,  the  property  of  an  insolvent 
conusee,  is  vested  in  his  assignee  under  the  Insol- 
vent Act,  the  court  will  direct  an  assignment  by 
the  latter  to  a  third  party  to  be  enrolled  without 
thejudgment  having  been  revived  in  the  name  uf 
the  assignee  of  the  insolvent.  Browae  v.  BrowMt 
1  Ir.  Jur.  70,  Ex. 

Satis/action  of  jud£^nt$.^ — The  defendant  ap- 
plied for  leave  to  lodge  the  amount  due  to  the  plain- 
on  foot  of  two  judgmental,  and  for  an  order  that  the 
plaintiff  should  execute  wiurrauts  to  satisfy  same. 
There  was  a  dispute  as  to  thti  time  to  which  the 
defendant  was  bound  to  pay  interest,  and  the  defend- 
ant had  also  been  guilty  of  laches  in  making  the 
application.  The  motion  was  refused.  Quin  v. 
EaOwoodt  2  Ir.  h.  Rep.  165,  Q.  B. 

A  judgment  creditor  having  got  into  possession 
of  the  laods  of  his  debtor  by  ei^t,  and  the  officer, 
on  a  reference  to  wseonnt,  hanng  reported  that  he 
had  been  ovwpaid  his  deb^  the  oourt  gnnied  a  con- 
ditional order  to  shew  cause  why  satufaction  should 
not  be  entered  on  the  roll.  Binh  v.  Msrtdi^  3  Ir. 
L.  Rep.  138,  C.  P.  [See  occ.  IVii/nTuon  v.  Mere- 
dith, lb.  139.] 

The  court  will  not  order  satisfacUon  to  be  entered 
on  the  record  of  a  judgment  on  a  warrant  of  attorney 
by  one  of  two  trustees  of  the  fund  secured  by  the 
judgment,  though  the  other  uever  accepted  the  trust, 
and  was  out  of  the  jurisdiction,  and  refused  to  act. 
Satisfaction  will  not  be  allowed  to  be  entered  on  a 
judgment  obtained  at  the  suit  of  two  conusees,  on 
the  allegation  that  the  full  amount  had  been  paid  to 
one  of  them,  the  other  having  emigrated  in  1 837, 
and  not  having  been  heard  of  since.  King  v.  Kingj 
4  Ir.  L.  Rep.  329,  C.  P. 
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The  court  refused  to  rUow  k  judgment  to  be  sa- 
tiified  OD  payment  to  the  plaintiflTi  attorney  of  a  sum 
agreed  npon  between  him  and  the  defendant,  the 
plaintiff  reaiding  in  New  South  Wales,  althoagh  the 
attorney  held  a  general  power  of  attorney  to  sue  for 
and  give  dischargee  for  all  debts  due  to  the  plaintiff, 
and  had  been  empowered  by  letter  to  issue  execu- 
tion on  said  judgment,  ^tnnan  v.  Pren<^  4  It. 
L.  Rep.  120,  C.  P. 

Where  a  judgment  hnsbeen  satisfied  under  a  war* 
rant  of  attorney  fraudulently  and  improperly  ob- 
tained, and  the  facts,  upon  which  the  warrant  is  im- 
peached, are  clearly  made  out  by  the  affidnvits,  the 
etnirt  will,  upon  motioB,  set  aside  the  satisfaction 
entered  on  tlie  roll,  witlwut  directing  an  issue,  or 
sending  tiw  ease  to  be  tried  by  a  jury.  NmtUM  t. 
Nuttedty  4  Ir.  L  Kep.  480,  Ex. 

A  judgment  collateral  with  a  mortgage  was  ob- 
tained against  E.  C.  in  the  names  of  two  tmsteea  \ 
one  of  the  troatees  had  never  acted  in  the  tmats, 
and  had  diadaimed  by  deed.  Held,  that  a  warrant 
to  Mttisfy  the  judgmeDt  executed  by  the  aeting  trus- 
tee alone  was  sufflelent.  Wi$9  v.  Cretdy  8  Ir.  L. 
222,  Q.  B. 

Searchet  for  Judgmtnti*"]— An  application  since 
the  passing  of  the  Registration  of  Judgments  Act, 
7  &  8  Vie.  c  90,  for  liberty  to  inapect  the  judgment- 
book  and  roll  of  the  court  to  ascertain  wbMher  any 
judgmenU  were  entered  against  a  third  party  was 
refused,  the  Act  having  directed  that  no  search  shall 
be  made  except  in  the  office  eslablishcd  under  it. 
7m  r»  Bagott  8  Ir.  L.  Rep.  295,  Ex. 

Qusere,  whether  an  executor  or  administrator 
would  be  entitled  to  make  a  search  for  judgmenU 
against  his  testator  or  intestate.  /&■ 

Htkating  ef  «/iH(^iiMiiCf.] — Judgments  being  a 
charge  upon  both  B.  and  A.  were  by  deed  poll  ex- 
exuted  by  the  judgment  creditors  releitsed  an  against 
B.  Held,  the  enect  of  the  release  was  to  discliarTe 
both  A.  and  B.  Handeodc  v.  Bandcovkt  10  Ir.L 
Rep.  56S,  C.  P.* 

XI*  Bill  or  EzcimoNS. 

When  objections  were  taken  to  the  judge's  charge 
and  overruled,  and  the  judge  gave  time  to  have  tne 
exception  reduced  to  writing  and  the  document  was 
Mt  delivered  to  the  judge  until  after  the  jury  were 
discharged.  Held,  that  they  could  not  hear  those 
exceptions,  ai  it  did  not  appear  from  the  record 
whether  tbrr  were  taken  before  the  jury  wendis- 
ebaiged.    CI099  v.  Batt,  1  Ir.  Jnr.  £56,  Ex. 

The  ooort  with  great  relacUnce  allowed  time  fbr 
filing  a  bill  of  exceptions  where  the  trial  had  taken 
plaoe  morethan  two  yean  before^  tbongh  the  parties 
bad  by  oonaent  between  Ibem  extended  the  time  until 
within  a  few  days  of  the  term  in  which  the  applica- 
tion was  made.  Duwton  v.  BM,  %  Ir.  L.  Rep.  279, 
Q  B. 

The  court  will  not  enlarge  the  time  for  making 
up  a  bill  of  exceptions  though  the  evidence  in  the 
caae  was  very  voluminous,  where  the  whole  long 
Taeatton  had  eUpaed  ainoe  the  trial,  and  but  four 


•  By  tha  U  ft  ta  Via.  C48.  7^  a  portion  of  tiwlaads 
(oarstd  nay  b«  reloaas^—EDiroB. 


day*  of  tliat  time  had  bewi  occupied  in  Dsgo^io^ 
for  a  compromise.  Bri^mfbrd  v.  If 
town  Railwatf  Co^  3  Jr.  L.  Rep.  l8tC  P. 

The  court,  after  refnsii^  an  a|^^oate  ibr  ibc 
to  make  np  a  bill  of  axceptiona,  will  not  pHti 
oraditional  order  to  set  aside  the  vcr^et.  Ak 

The  defendant  in  a  biU  oS  exeepttoos  «atsd  tbit 
he  had  Indsted  befiwe  the  learned  jadgs, 
the  said  condidon  of  re-entry,  in  the  sud  U^m 
grant  contoined,  was  altogether  gone  hy  iIh  i^gg. 
ment  and  release ;  and  if  not,  that  the  stid  povv 
of  re-entry  was  gone  by  the  as^gnnwDt,iiitbeBUt* 
ter  of  the  insolvency  of  J.  D."  Held,  tliat  it  vu 
nut  open  to  the  defendant  to  argue  tbattlMml 
right  of  re-entry  had  been  transferred  to  Ac  pn. 
visional  assignee  of  the  insi^veot.  On  v.  Sitm- 
son,  5  Ir.  L.  Rep.  2,  Ex.  C 

By  the  operation  of  the  rules  of  the  Court  a( 
Common  Pleas,  a  party  taking  a  bill  of  emptioDi 
at  a  trial  in  the  sittings  after  term,  is  not  imgnhr 
In  not  setting  down  the  aame  for  argnmeot  io  tk 
enaniiv  term.  Beui  v.  MUekeO,  A  Ir,  L.Vigf.^ 
CP. 

Where  it  waa  a  natter  ai  warrsn^  io  a  poGq 
of  insurance,  that  the  habita  of  a  party  wfaou  Bfi 
was  insured,  were  strictly  tempente.'*  Held,  tkit 
the  words  "  strictly  temperate  are  sabject  to  m- 
struction,  and  that  the  defendaiUa,  (the  direeton  <«* 
the  company),  were  not  entitled  to  a  direetioo  tan 
the  judge  that  those  worda  should  be  ooottnni  a 
their  literal  sense  t  and  a  general  eiesptioD  takn 
by  the  defendants  tothejoage'a  charge,  10  htmk 
was  explanatory  of  their  meaning,  *si  mrnted, 
much  of  the  charge  b^g  admittedly  righ^  aod  tbc 
defendanu  not  having  pcrinted  out  by  tbir  oeip. 
tion,  the  particular  parts  of  it  wUeh  wti«oli)ietiia. 
able.   ^MNionT.&Moi^  5  Ir.  L.IUp.U9,EL 

The  counsel  for  the  deleiidaiit  etJeeUdtoik 
testimony  of  B.  M on  the  gromid  that  nid  leMi- 
mony  waa  offinred  to  auataui  her  bflriwal^dBtd; 
and  called  npon  the  jodg*  to  r^eot  siid  loitiMij, 
but  he  refnaed,  and  pennitted  ber  to  be  mami 
to  sustain  the  issue  on  the  part  of  the  (diiatiff;  to 
which  opinion  of  tlie  judge,  the  defoodaat  didthea 
and  tliere  except,  and  the  said  B.  M.wtmronuii 
examined  subject  to  swd  exceptioo.  Hdd,  tat 
large,  as  portion  of  her  eridence  wss  ■ddaitla 
Surriis  v.  Cb^,  6  Ir.  L.  Rep.  29^  C  P. 

Second  exception — That  the  learwdjadgeibiMli 
upon  the  whole  of  the  evidence  so  gim  bj  tbt 
IHUtiee,  plaintiff  and  d^bndaot  respetttrdy, 
the  issue,  have  directed  a  verdict  for  the  phttt^ 
was  held  to  be  too  generaL  lb. 

A  motion  to  extend  the  tine  for  nakiBgip  1 
tnll  of  exceinloDS,  most  always  be  opoa  amict. 
RuM»eU  V.  Whaley,  7  Ir.  L.  Rep.  498;  £1. 

A  lease  for  years,  containii^  a  covnast  Id  nm, 
which  was  declared  on  as  abwlate  and  saqdKed, 
and  thevalae  of  the  intweat  under  wAImk  trill 
the  covenants  for  renewal  being  pnmd,  ai  so 
evidence  being  offisred  of  the  evictioB  of  (keen* 
uantee  by  title  paramount,  hut  bare  endeonof  u 
eviction,  and  a  notice  served  by  the  ddiaMlut,  tul- 
ing  that  he  had  no  title  to  renew.  HMmuKf 
tion,  that  the  judge  waa  right  in  refowigtodsM 
the  jury  to  find  for  nominu  damsge^  si  ttoen* 
qo  evidence  that  the  titto  to  tbe  mm,  ipald, 
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would  have  been  invalid.  Semble*  aueh  refusal 
vai  not  groiuid  of  exoeption.  Kean  v.  ShfVMgt  9 
Ir.  U  Rep.  83p  Q.  B. 

Held,  that  exceptions,  to  diferent  expres- 
lioiu  in  the  charge  of  the  learned  judge,  $eriatim, 
vithoot  stating  clearly  what  the  judge  did  tell  the 
juy,  or  what  the  d^endant  required  him  to  tell 
ikeni,  was  not  a  proper  mode  of  framing  a  bill  of 
exceptions ;  aud  per  Blackburne.  C.  J.,  on  this 
MHwd  alone  the  exception  should  be  ovw-ruled. 
Aua  V.  Strm^^  1  Ir.  Jur.  888.  Ex.  Ch. 


XII.  Verde. 

Xocaf. — In  an  action  of  assumpsit,  for  money 
bad  aud  received,  brought  by  the  assignees  of  a 
bankrupt  against  the  sheriff,  to  recover  the  proceeds 
of  a  ssleof  the  bankrupt's  effects  made  by  the  sheriff 
jponaant  to  writ  of  Jl./a,  the  venue  is  local.  The 
venue  will  be  changed  in  a  local  action  on  terms. 
AxonifmoHS,  9  Ir.  L.  394,  Q.B.  And  see  Bennemf 
V.  S^ngty  10  Ir.  L.  Rep.  184»  Q.B. 

Tnuuitor^, — In  an  action  for  pound  breach,  and 
the  mnoval  of  a  distress,  founded  on  the  statutes 
7  W.  3,  c.  S2,  and  1&  Geo.  2,  c.  8,  the  venae  is 
transitory.  Earl  •f  Mn^  v.  M*Phailt  9,  Ir.  L. 
KiH>.dl6- 

Jfo(iiHi<oeAaiif«pMiM.}-Theconrt  will  change  the 
venue  to  an  adjohiing  county  in  an  action  against  a 
magistrate  if  there  be  reason  to  suppose  that  a  satis- 
hctory  trfad  cann<M  he  had  in  the  county  where  the 
vemie  was  origiaallj  laid.  Stewart  v.  Lwnar,  1  Ir. 
U  Rep.  199.  C.  P. 

The  ooort  will  not  change  the  vwiue  in  an  action 
sf^eetmeut  on  the  titles  wWe  there  have  been  two 
vmllett  for  the  defenduk  Jtukean  ^J^oSge,  1  Ir. 
L.  Rep.  161,  Q.  B. 

Where  Uwvenue  has  been  ebanged  upon  the  usual 
affidavit  the  party  seeking  to  retain  the  venue  is  not 
bound  to  oorae  in  within  four  days  after  the  rule  to 
change.  5fa«m<of»v.iir<^a(A,  lIr.L.Rep.993,Q.B. 

The  venue  was  chained  upon  the  usual  affidavit. 
A  motion  to  retain  it  on  the  ground  of  partiality  in 
tbejofy,  and  that  the  deftndants  exercised  undue 
influence  ^on  the  jurors,  was  refused.  O^Shavgh- 
mimf  V.  Lamberty  1  Ir.  L.  Rep.  104,  Q.  B. 

The  court  will  not  char^  the  venue  in  an  action 
on  a  IhII  of  exchange  thm^  the  defendant  swears 
that  be  hlmielf  aiM  all  his  wkneasei  ntada  In  the 
eocnty  to  whiidi  ft  is  sought  to  be  changed,  iflor^ 
ntUr.  Torreme,  1  Ir.  L.  Rep.  116,  C.  P. 

A  notice  to  change  the  venue  on  the  uaoal  affi- 
davit is  too  late  after  plea  pleaded.  Mvinam  r. 
Whiti,  3  Ir.  L.  Rep.  33,  Ex. 

In  transitory  actions  an  attorney  has  the  privi- 
lege of  suing  in  his  own  court,  and  laying  and  re- 
taining the  venue  in  tlie  county  it  is  situated  tn.  An 
application  to  flange  the  venue  on  the  usual  affida- 
vit was  refused  upon  that  ground.  Jfbatevmery  v. 
2  Ir.  L.  Rep.  163,  Q.  B. 

The  conmen  affidavit  to  change  the  venue  is  in- 
formal in  not  stating  in  express  terms  that  the  cause 
of  action  did  not  arise  in  the  county  in  which  the 
venue  was  laM,  and  alao  in  introducing  any  thing 
beyend  the  nsnal  form  aa  to  the  place  where  the 
esnseof  aetioo  afoae.  Anmnwum.  S  Ir.  L.  Rep. 
A86»Q.B. 


Where  the  venue  has  been  changed  on  the  usual 
afRdavit,  and  it  ^ipears  ioeontrovertibly  that  the 
allegation  ia  the  alKdavit  ia  untme,  the  court  will 
bring  back  the  venue.  Nichol  v.  HickeoH,  2  Ir.  L. 
Rep.  328,  Q.  B. 

The  venue  will  not  be  changed  on  the  ground  that 
the  plaintiff  is  a  county  surveyor,  and  is  on  that  ac- 
count possessed  of  influence  with  the  jurors.  Ha/i 
V.  M'KerntM,  2  Ir.  L.  Rep.  3d9,  Q.  B. 

lu  en  action  by  an  attorney  for  the  recovery  of  a 
lull  of  costs,  the  venue  was  changed,  before  plea 
pleaded,  to  the  a^oiniog  county  from  the  county  of 
the  city  in  which  the  venue  was  laid,  upon  an  affi. 
davit  that  a  fair  and  impartial  trial  could  not  be 
had  there.    Boyte  v.  Smt^  S  Ir.  L.  Rep.  366,  Ex. 

The  venae  in  an  action  on  a  policy  of  insurance 
was  changed  from  the  county  of  a  city  to  the  ad- 
joining county  upon  an  affidavit  that  a  fair  and  im- 
partiu  trial  could  not  be  bad  in  the  fbrmer.  Slight 
grounds  are  sufficient  to  change  the  venue  from  the 
county  of  a  city  to  the  adjoining  county.  Scanlan 
V.  Scealei,  S  Ir.  L.  Rep.  368,  Ex. 

The  venue  was  retained  in  an  action  of  coveufmt 
for  waste,  notwithstanding  the  defendant's  affidavit 
that  all  the  witnesses  resided  in  the  county  to  which 
the  venue  was  sought  to  be  changed,  and  that  a  view 
of  the  premises,  which  were  in  the  county  to  which 
it  was  sought  to  bring  the  venue,  would  be  neoes- 
sary,  on  the  terms  that  the  plaintiff  should  previously 
admit  the  defendant's  witnesses  to  view  the  pr«« 
mises  to  the  trial.  Hawthorne  v,  Denham,  3  Ir.  L. 
Rep.  1,  Q.  B. 

The  court  will  not  change  the  venue  from  the 
ooanty  of  the  dty  of  Dublin  to  the  county  of  the 
city  Of  Cork,  thoii^  the  defendant  sute  in  his  i^- 
davit  that  he  has  twenty  witnesses  to  examine,  all 
of  whom  redde  in  the  latter  plaoe,  It  appearing  from 
the  plaintiff's  affidavit  that  some  of  his  witnesses 
resided  in  the  locality  where  the  venue  had  been 
laid.    iVateon  v.  KenneUy,  3  Ir.  L.  Rep.  214,  Q  B. 

The  venue  will  lie  changed  on  special  grounds  in 
an  action  on  a  bill  of  exchange.  O'CeMt^han  v. 
^M^^MNNi,  8  Ir.  L.  Rep.  256,  Ex. 

In  an  acUon  of  lilwl  the  court  refused  to  change 
the  venue  to  the  county  in  which  the  action  had 
wholly  arisen,  thoughall  the  witnesses  resided  there- 
in, Uie  plaintiff  having  sworn  to  the  prevalence  there 
of  excitement  on  the  subject,  though  he  did  not 
deny  but  that  an  impartial  trial  might  be  had.  Gai- 
hgker  V.  Cavendiaht  3  Xr.  L.  Rep.  375,  C  P. 

Where  the  deteuUnt  it  prevented  1^  the  act  of 
God  from  making  the  uauai  affidavit  to  chai^  the 
v«oe  it  may  be  made  by  bis  attorney.  JMott  v. 
Macavliy,  4  Ir.  L.  Rep,  40,  Q.  B. 

The  rule  to  change  waa  discharged  on  the  usual 
undertaking  to  give  material  evidence,  though  the 
defendant  undertook  to  admit  sudi  evidence  at  the 
trial.  76. 

No  leave  being  reserved,  the  costs  of  a  party  apr 
pearing  to  oppose  a  motion  to  change  the  venue 
within  the  last  four  days  of  term  will  not  be  allowed, 
though  he  may  have  been  served  with  notice  oSthe 
motion.  Mara  v.  Murphtf,  4  Ir.  L.  Rep.  138,  C.  P. 

In  an  action  on  a  promissory  note  the  court  would 
not  change  the  venue  from  Dublin  to  Mayo,  on  an 
affidavit  stating  that  the  cause  of  action  arose  in 
Hayo^  that  the  defiendant  bad  good  grounds  on  the 
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merit!  for  diipntlog  the  oouideratioD,  and  that  the 
•evenl  witnetMSr  ifteeo  in  nomber,  neoenary  and 
material  to  be  (ixamiued,  resided  in  the  county 
Mayo."  Flanagan  v.  AeynoUr,  b  lr.L.Ue|>.  835,  CP. 

In  an  action  by  an  attorney  for  work  and  labour 
done»  the  court  changed  the  venue  from  Dublin  to 
Cork,  on  an  affidavit  of  the  defendant,  that  the  de* 
fondant  and  the  prind}Md  witnesa  for  the  defnwe 
were  aged  penons,  on  the  termi  of  the  defence  being 
couflnM  to  a  ui^le  point  (a  denial  of  the  retainarX 
and  that  Judgment  for  the  plaintifi;  if  any,  ahoald  be 
entered  up  ai  of  the  term  in  which  the  motion  waa 
made,  and  that  Uie  coets  of  the  motion  ihould  be 
coats  In  the  cause.  Gmry  v.  H^arrm,  5  Ir.  L.  Rep. 
426,  C.  P. 

The  common  affidavit  to  change  the  venue  need 
not  state  the  cause  Of  action.  Atumymmut  5  Ir.  L. 
Rep.  508,  Ex. 

Tlie  prescribed  form  of  the  oominon  affidavit  to 
change  the  venue  at  the  instance  of  the  defendant 
must  be  strictly  adhered  to.  Wailur  v.  CUIfiu,  1 
Ir.  Jur.  232,  Ex. 

Proof  of  the  ordinary  rule  to  lodge  money  in 
oonrt,  in  disdiarge  of  the  action  before  deelaratiou 
filed,  aatlsfles  an  undertaking  to  give  material  evi- 
dence in  the  original  venae.  Brwfy  v.  SoAtrkamt, 
I  Ir.  Jnr.  S46,  Ex. 

In  an  action  of  libel  the  court  will  not  change  the 
venae  upon  special  grounds,  if  issue  he  not  joined 
upon  all  the  counts  in  the  decluntion.  Maauil  v. 
Vunlop,  1  It.  Jur.  269,  C.  P. 

The  venue  was  changed  in  an  action  on  a  bill  of 
exchange,  on  an  affidavit  stating  that  the  bill  was  a 
forgery  and  that  defendant's  witnesses  resided  in  the 
county  where  he  sought  to  have  a  trial.  Lorintr 
V.  M*Elrath,  5  Ir.  L.  Rep.  588,  Q.  B. 

An  affidavit  to  change  the  venue  stated,  **  that 
Uie  cause  of  action  arose  in  the  county  of  C.  and  not 
in  the  county  of  the  dty  of  D.  nor  elsewhere  in  Ire- 
land save  in  the  said  county  of  C."  Hdd,  to  be  an 
improper  deviation  from  the  usual  form,  and  an  or- 
der to  change  the  venue  obtained  upon  such  an  affi- 
davit purporting  to  be  the  common  one  waa  aet 
aaide.  Lemit  v.  FitMgibbeH,  5  Ir.  L.  Rep.  Ex. 

The  oonrt  will  not  allow  a  plaintiff  to  duuge  the 
venae  without  some  special  grounds  being  stated. 
Amngitr  v.  Bngtith,  7  Ir.  L.  Rep^  226,  a  P. 
I8ee  King  V.  Sharry.   lb.  Note,  Q.  B.] 

Where  the  venue  has  been  changed  upon  the 
usual  affidavit  and  the  plunttff  can  give  the  under- 
taking required  by  the  47th  general  rule,  the  venue 
will  not  be  brought  back  except  upon  the  terms  of 
his  giving  that  nodertaking,  in  that  case  it  \mng  in- 
enffidenl  to  falsify  the  dilnidan^s  affidavit.  Lmm 
V.  Mmtt  7  Ir.  L.  Rep.  859,  Ex. 

Where  the  venue  bed  been  changed  upon  the  usual 
affidavit,  and  a  motioo  was  made  to  Im-Ii^  it  back 
iqioo  the  groDodtbtt  the  canaeAf  action  arose  parUy 
in  En^laiMl,  but  that  ihet  did  not  distinctly  appear, 
the  court  rrfueed  to  make  the  order  exeapt  on  the 
•plaintiff^  undertaking  to  give  materialevidttioeiD  the 
county  where  the  venue  was  originally  laid,  or  out 
of  the  jorisdiotion.  Jb. 

Venue  was  changed  in  an  action  of  covenant  from 
the  ooQDty  of  L.  fo  the  city  of  Dublin,  before  issue 
Joined,  upon  an  affidavit  of  the  defendant,  that  it 
would  be  necessary  for  him  to  exanioe  on  the  trial 


several  witnesses,-  all  of  whom  resided  in 

and  some  of  them  were  medical  awn  in  practise  tkcn, 
on  the  terms  of  defendant  undertakh^  to  Mp)^ 
tiff's  extra  costs  of  bringli^^  from  L.  to  Dnbtio  i  p«. 
son  who  was  sworn  to  be  a  material  witMsi  for  i|m 
plaintiff,  if  on  tlie  trial  he  should  appear  to  be  ^ 
also  undertaking  to  r^oin  gratu  and  ukt  short  i». 
tice  of  trial.  S/ugeg  v.  Mwpk^,  7  Ir,  L  Beg. 
550,  Ex.  r-w  ^ 

Theooannoa  affidaritto  change  the  veaw^u 
be  made  by  tbedefcBdant.  nnlesaasaffidmtnc 
beahewn.  0'iZ«%v.Bmtf.81r.L.Rep.nt^g.g, 

Notice  of  a  motion  to  change  the  veasi « 
common  affidavit  must  be  served,  and  if  tfephiixif 
does  not  appear  on  the  motion  he  cunoiifterviiii 
move  the  court  to  bring  back  the  venue  oo  tke  oml 
undertaking  to  give  material  evidences  Smatmi 
Dickson,  8  Ir.  L  Rep.  410,  C.  P. 

The  venue  will  be  dianged  in  a  local  MtioiioD 
terms.   ^noftjrmoM,  9  Ir.  L.        3M,  Q.  B. 

In  amotion  by  an  AaauraDoe  Company  to  ckti^ 
the  venue,  after  issue  joined,  to  the  eoooty  iavUch 
the  fire  took  place,  on  an  allentioe  that  amviH 
neoeasary  fbr  the  defenee,  thb  coort  willaotgiM 
the  motion  unless  tim  reaaoo  wlqr  audi  a  fiev  > 
neoeasary  appear  on  the  face  At  ths  ■ftdiiit. 
JU*LimfihHn  V.  B.  Etttimmpw  AMiwne§  Ommm, 
9  Ir.  L.  Rep.  610,  Ex. 

Motion  by  defendant  to  change  the  vcooe  iftcr 
issue  joined  to  a  oounty,  because  the  vitasiM  ftr 
the  defence  reside  there  is  snffieieatly  met  bj  Ui 
plaintiff,  on  an  all^tion  that  the  majoiit;  of  b 
witnesses  reside  in  the  county  in  whick  1m  im 
brought  the  action.  lb. 

On  behalf  of  a  defendant,  the  coactviU  bt  ibw 
to  change  the  venue  to  a  oounty  wberiLde  bllHr 
of  the  attorney  of  defendaut  Is  sab<flber«L  li 

Where  the  venue  waa  changed  opos  ibe  snil 
affidavit  and  a  statonent  at  the  bar  that  tbededm. 
tion  was  in  the  ordinary  form  for  work  sod  htor, 
but  it  subaeqaentiy  appeared  that  ths  MmtMs 
contained  a  apeoial  oount  ibr  worit  and  Isboor  dost 
in  pursuanoa  of  an  agreement  and  apecileitiasji 
writing,  the  court  diachiuged  the  nils  la  diMge  thi 
venue  though  it  was  admiued  that  no  part  of  ik 
cause  action  arose  in  the  coonty  in  whiA  it  *■ 
laid.   Aljbrd  v  10  Ir.  L.  Rep.  104,  Ei. 

In  an  action  against  the  sheriff  the  Int  oooa 
of  the  declaration  stated,  the  recovery  of  i  JadgmM 
by  the  plaintiffs,  the  issuing  rrfasnrfjSMmilmN, 
the  delivery  of  it  to  tbe  sheriff,  and  that  k  Mtd 
thereunder  the  goods  of  tbe  debtor  ami  Ismdibt 
amount,  and  averred  as  a  breach  that  bs  bid  M 
tbe  money  so  levied  in  court,  on  tbe  retara  of  tbi 
writ,  nor  had  paid  the  saoM  totheplaintitadito 
he  falsely  returned  rnfUa  Asm.  Ths  sseoad  cum 
after  stating  the  reoovwj  of  tbejndgMat,  tbiins- 
ingof  the^/n.and  tbe  delivery  thsreof  lotbeik< 
ril^  averred  that  thoiwh  tbera  ware  biftralbiMn 
(tf  this  writ,  goods  of  the  debtor  m  tba  ddeiiua' 
bailiwick,  wiwreof  be  ov^^t  tohavaloriidilnH»> 
ney  endorsed  on  the  writ,  and  a^gnedNtbrndi 
that  he  would  not  levy  the  money,  sod  ntsml 
nuUa  botta.  Held,  that  si^>po«ng  tbs  fake  reun 
to  be  an  essential  part  of  the  evidrace  ia  saeb  Mioo, 
it  was  not  one  eidusively  for  a  fab*  nan,  id 
eonsequMtly  tbe  plaintiff^  might  briflf  tborMM 
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in  the  coaoty  In  which  the  return  wu  ftled, 
or  where  the  niatten  of  fact  neceswry  to  be  proved) 
occurred.   Bmmnm/  v.  Syngtt  10  Ir.  L.  I^k  184, 

Q-B. 

On  a  motion  to  change  the  venue  from  Dublin  to 
Galvaj  in  an  action  against  the  proprietors  of  a 
Galway  newspaper,  it  appeared  that  on  the  eve  of 
th«  trial,  letters  calculated  to  excite  a  prejudice  in  the 
phuntiff's  favour  were  published  in  a  newspaper  dr- 
culating  in  Dublin,  and,  on  the  other  hand,  that  a 
report  of  certain  proceedti^  reflecting  injuriously 
on  the  plaintiff^  charaoler,  pablfahed  in  the  defend- 
iDt'i  newspaper,  bad  been  read  tvtm  tbe  altars  of 
muiy  ehapela  in  the  county  of  Galway.  Tbe  court 
chaaged  the  venue  to  a  third  county.  Ryder  v. 
Burh  10  Ir.  L.  Rep.  474,  Ex.; 

In  an  action  for  use  and  occupation,  npon  an  ap- 
plication to  change  tbe  venne,  the  affidavit  stated 
that  several  of  the  witnesses  resided  In  Ca^o,  where 
the  lands  also  were  situated.  Held  to  bejiufficient. 
SidutTdttm  V.  Pratken,  B1.  D.  &  O.  19cCq.  B. 

Notice  must  be  served  of  a  motion  to  change  the 
none  on  the  common  affidavit,  and  if  the  plaint!^ 
does  not  appear  on  the  motion,  he  cannot  afterwardi 
move  the  oonrt  to  bring  badt  tbe  venue,  on  the 
uoal  undertaking  to  give  material  evidenoe  in  tbe 
origiaal  county.  The  venue  can  only  be  broi^bt 
ba^  npon  special  grounda.  ^wuwom  v.  /Kdfcpon, 
6Ir.UBep.410,&P. 

An  affidavit  in  support  of  a  motion  to  change 
the  venue  under  the  6  Geo.  4,  c-  51,  need  not  set 
forth  special  grounds.  Thompton  v.  Greggt  BL  D. 
ft  0. 276.  Q.  B. 

Tbe  court  will  change  tbe  venne  where  the  com- 
moo  affidavit  contains  a  special  ground,  which 
woold  not,  of  itself,  be  luffident,  but  will  not  give 
coals.  The  undertaking  to  give  material  evidence 
will  not  be  a  sufficient  answer  to  an  application  to 
ehaoge  the  venue,  where  the  plaintiff  falsifies  the 
affidavit  in  the  first  insUnce.  GrMth  v.  Cunnitig- 
ham,  m.  D.  &  0. 85,  Ex. 

After  plea,  the  court  will  not  in  general  change 
dw  venue,  when  the  party  mi^t  lutva  previoiwy 
common  audavit*  ffwtfsf^pr  t>  Jneuif 
BLD.ftO.  39,Q.B. 


XIII.  VSKOICT— (S^  CnmituaLam.) 

A  spedal  verdict  need  not  be  as  tedinical  as  an 
indictment — it  need  not  native  every  possible 
£iet.  R^ita  v.  Burkft  5  Ir.  L.  Rep.  549,  Q.  B. 

A  special  verdict  cannot  be  opened  by  a  member 
of  the  inner  bar.  NtJtnn  v.  Biake^  5  Ir.  L.  Rep. 
581,  Q.  B. 

As  to  the  doctrine  of  aider  after  verdict,  and  the 
satborities  thereon,  see  tbe  law  fully  discussed 
and  considered.  CanMa  v.  Bany^  b  Ir.  L.  Rep. 
34,  Ex.  Ch. 

A  judge  cannot  receive  a  verdict  npon  some  is- 
lues,  and  diadiaree  ainryonthe  remainder  if  those 
iwKs  be  material.  v.  WanAtfyrdt  9  Ir.  L. 

Repl6l,Q.B. 


Xiy.  VsMiaa  OS  Noto. 
Qiuere,  can  tbe  coort  under  tbe  provisions  of  tbe 
2BUeo.  a,  c  31,  s.  2,  enter  judgnrat  for  the 


party  taking  a  bill  of  exceptions,  without  awarding 
a  wnire  dt  novo.  Orr  v.  Stevtnton,  5  Ir.  L.  Rep. 
8,  Ex.  Ch. 

The  first  count  being  bad  for  the  omission  of  tbe 
averment  of  the  granting  of  a  spedel  warrant  to 
the  parties  named  in  the  guarantee,  and  not  being 
such  as  ooold  be  cured  by  the  verdict,  Held  that  a 
wnirg  de  novo  should  issue.  Barry  v.  Ckambie,  9 
Ir.  L.  Rep.  34,  Ex.Ch.  [Lefroy,  B-Perrin,  Cramp- 
ton,  ft  Burton,  J.J.,  diuMNfMad'hrt.] 

Where  on  a  bill  of  exceptions,  the  court  above 
award  a  judgment  of  wnirs  d*  new,  no  writ  of 
error  Ilea  on  such  judgment.  &ntudy  v.  Qrtggt 
10  Ir.  L.  Rep.  559,  Q.  B. 


XV.  EaaoB,  (Coubt  of.) 

Where  the  record  of  the  memorial  pf  the  as  • 
signmeot  was  not  on  the  record  before  the 
Court  of  Error,  it  was  held  that  the  plaintiff 
in  error,  who  assigned  for  error  that  there  was 
no  such  record  of  the  memorial,  was  bound  to  have 
made  an  application  upon  notice,  before  tlie  case 
came  on  for  sfgument,  for  a  writ  of  certiorari,  to 
have  tbe  said  record  brought  up  for  inspection ; 
and  that  not  having  given  notice  of  such  an  appli- 
CHtioii,  and  having  no  merits,  tbe  court  would  not 
suspend  their  judgment  until  such  an  application 
could  be  rnuiarly  made.  Crotigh  v.  i^u/toa,  5  Ir. 
Rep.  3SS,  Ex.  Ch. 

Where  tbero  was  judgment  for  the  plaintiflb  be- 
low on  demurrer,  and  dso  on  a  Ull  w  aioepdmMt 
and  it  was  admitted  qo  tlie  part  of  tbe  plaioti&  be- 
low, thHt  the  judgment  on  the  demurrer  could  not 
be  sustained,  tbe  Court  of  Exchequer  Chamber  re- 
fused to  enter  up  a  judgment  of  acquittal  for  the 
plaintiffii  in  error,  with  the  coats  tiS  tbeir  defence  in 
tbe  court  below ;  before  that  tbe  question  raised 
by  the  bill  of  exceptions,  had  been  aigued  and  de- 
cided on  by  them.   ilf*C!aiu/aiii/  v.  Martin^  6  Ir. 

ReiK  469,  Ex.  Ch. 

Semble— That  when  the  judgment  of  tbe  court 
bdow  was  for  tbe  plainUff,  tbe  court  of  Exchequer 
Chamber,  onareversalof  that  judgment,  was  bound 
to  enter  up  tbe  same  judgment  for  tbe  plaintiff  in 
error,  vhidi  the  court  below  should  have  given 
Ih. 


PRESENTMENT^se  GaAso  Jdbt.  Mau- 

CIUD8  lajUBlBS. 


PRINCIPAL  AND  AGENT— Statdti  or 
Limitations  (Acbmowlbi>oi»ht).  Etidbiioe. 

EnCTHBBT  (NOTICB  TO  QuIT). 

A.,  tbe  derit  of  a  loan  sodety,  received  money 
from  K.,  for  the  purposes  of  tbe  sodety,  npon  an 
agreement  with  A.  (who  acted  on  behalf  and  with 
the  sanction  of  tbe  manager  of  tbe  sodety), 
that  K.  should  recdve  six  per  cent,  interest  upon 
tbe  loan,  being  a  rate  of  interest  which  the  society 
was  Dot  legally  competent  to  give.  A^  upon  re- 
ceiving the  money,  gave  K.  the  following  acknow- 
ledgment :  "  Hr.  Thomas  King  has  deposited  witb 
me  tliis  day,  by  his  son,  the  tuib  of  £100  starling, 
to  ba  added  to  the  amount  of  capital  in  tbe  Drum- 
skett  loan  ftmd,  and  fbr  which  ho  will  get  interest 
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at  the  rate  of  rix  per  oeot  from  thii  date.  Dated 
this  l:tth  of  Merah*  1844."  Held  that  Dotwith- 
staodiug  this  receipt,  and  the  illegalitj  of  the  tran- 
•action,  A.  was  not  penonallj  liable  for  the  lum 
lodgod  with  him,  in  an  action  by  the  repreaentativei 
of  K.  IRng  r.  £«r,  1  Ir.  Jar,  961,  C.  P. 

The  hatband  of  a  OMftn  que  tnut,  who  resided  in 
a  boHWi  a  portion  of  the  troit  property,  and  re- 
eeived  the  rents  of  the  reddue,  gave  orders  to  the 
plaintiff  to  execute  certain  repairs  ;  a  portion  of 
the  trust  fund  was  reserved  by  the  trust  deed  for 
the  maintenance  of  this  property,  which  was  vested 
in  the  trustees  by  conveyance,  and  after  such  con- 
veyance the  repairs  were  executed.  Held  that  the 
husband  was  the  agent  of  the  trustees,  and  that  they 
were  liable  to  pay  for  the  work  done.  Bradley  v. 
Beddy,  10  Ir.  L.  Rep.  368;  S.  C,  BL  D.  &  O. 
117,  N.  P..  Q.B. 

Plaintiff  furnished  6.  with  a  sample  of  oatmeal 
fbr  sale,  and  G.  sold  the  oatmeal  to  the  defendant. 
G.  did  not  at  the  time  enter  any  memorandum  of 
the  sal^  or  deliver  a  bought  and  sold  note,  but  in 
a  day  or  two  aftw  made  this  meroorandnm :  *•  Sold 
Mr.  J.  R.,  (the  defendant)  for  Mr.  R.  G.  (the  plain- 
tiff) 100  loads  of  oatmeal,  to  be  delivered  here  im- 
mediately, and  to  be  fall  wdght,  and  to  be  foUy 
equal  to  sample,  at  88s.  per  load,  cash.  Hdd  that 
G.  was  an  agent  lawfully  authorised  by  both  par- 
ties.  AtcAffy  V.  Ganey,  10  Ir.  L.  Rep.  544,  Q.  B. 

A  principal  cannot  set  up  as  a  defencei  forgery 
by  his  agent,  if  the  act  be  done  within  the  scope  of 
the  authority  delated  to  the  agent.  2)ttro«y 
Jtuningi,  Bl.  D.  &  O.,  12,  N.P.,  Ex.  [Per  Brady, 
C.  B.] 

Where  certain  suits  wen  pending,  in  which  A. 
and  B.  were  defendants,  and  a  reference  was  made 
to  the  Master  to  report  the  incumbrancea  affecting 
Uie  freehold  lands  of  A.,  and  unongst  others  he  re- 
ported B.  a  creditor  by  a  judgment  aifocting  them 
for  a  certain  snm.  Httd  that  this  was  not  enoh  an 
adinowledsment  in  writing  by  the  agent  of  A.  to 
B.,  or  to  his  agentt  as  would  tdie  the  eaae  out  of 
the  Sutnte  of  UmitatioBa.  HUt  v.  Sttmell,  S  Ir. 
L.Rep.80S.Q.B. 


PRINCIPAL  AND  SURETY~&e  Svutt. 

— ♦ — 
FRfEST—Slw  Mabbiaos. 

PRIORITIES— iSm  JuDoMiNXs.  Dcuw. 


PRISONER^<S!w  ABmssT.  Cummai.  Law. 
Dedaration  agaimt  fViioasr.j — See  PaACTics. 

PROCESS— 5««  PaACTioB. 
PROCHEIN  AMIE.  AeliifAKT. 

PROCTOR. 
A  registrar  of  one  of  the  Ecclesiaftical  Courts, 


io  obtaining  probate  of  letters  tit  adnuitntiMi 
in  uncontested  cases,  and  dia^iag  and  rMurik 
feea  for  the  same,  is  not  liable  to  the  peniliia  i» 
posed  by  the  lOUi  section  die  54  Gee.  3,  r.  68L 
which  probibiu  any  penoo  or  pcnoai,  h  lih  « 
their  own  oamoi  win  tlie name  n any odwrpoMt, 
from  performing  uy  act  in  any  wi^  appminuu 
or  belonging  to  the  ottoe^  flinetwo,  or  pncticcoft 
proctor,  for  or  in  oonideration  of  gsin,  fe^  g, 
rewwd,  or  wiA  a  view  to  partimpate  ia  the  benefit 
to  be  diuived  from  the  offioa,  f uoeliom, «  pnctici 
of  a  (woetor,  without  being  adoUttad  or  €oroU«j. 
Stqihemom  v.  ifuyMsoa,  9  Ir.  L.  Rsp.,  £s[ 
Cb.  \_D%»te»tienS^^  Ball,  J.,  Cramptos,  D^. 
herty*  C.  J.,  and  Blackburne,  C.J.] 

Held  that  the  evidaioe  of  witncssss  to  |mnc  tW 
practice  of  other  Ecclesiastical  Conrts  io  Ei^ib4 
and  Ireland,  io  permitting  the  registrsr*  thanof  to 
ol>taiu  probates  and  letters  of  adnuaistratioa  in  dd. 
ocmtested  caaes,  and  to  charge  Ins  and  enti  ^ 
the  same,  was  admisrib|a  on  the  part  of  the  nn. 
tran.  Jb,  ^ 


PRODUCTION  OF  DOCUMENTS. 

The  coart  refused  to  order  certain  bilb  of  «• 
change,  &c.,  in  the  hands  of  the  defrndasti,  nd 
which  were  produced  and  relied  (»  by  bim  it  a  for- 
mer abortive  trial,  to  be  lodged  with  die  officer 
for  inspection  by  the  plaintia^  on  an  lUmioD 
that  some  of  them  were  forgeries.  Ikim  iTmk, 
2Ir.L.Rep.S09.  ^ 

When  the  defendant  alleges  that  OBrtain  Ub  ca 
which  he  Is  sued  are  forgeries,  the  court  wtH  order 
the  plaintifTs  attorney  to  exhibit  them  to  tbed^ 
dant  for  inspection.  Smith  v.  M*Gon^d,i  Ir.U 
Rep.,  S72,  Q.  B. 

If  a  proprietor  in  the  Grand  Canal  Coatpmj  ip- 
ply  for  a  mandamus  to  compel  the  directon  to  il- 
low  him  to  inspect  the  books  and  pnoeedii^  of 
the  company  under  the  provisions  of  the  U  ud  IS 
Geo.  3,  c.  31,  s.  15,  he  must  show  that  in  ha  id- 
eation to  the  directors  he  stated  the  object  lot 
which  he  required  the  ioformatloQ  be  doired  lo 
obtain,  and  that  the  application  was  a  rcsMisdb 
one^  and  that  the  refoaal  of  the  dirooton  vai » 
reasonable.  H^*  v.  Grand  Camd  Ch,  1  lr.L 
Rep.  337,  Q.B. 

A  dedaraUou  m  debt  upon  an  anmi^  deed  eae- 
tained  two  counts ;  the  first,  four  yeir^  airan,  dii 
1st  of  May,  1640}  and  the  aeoondfor  flrejewi' 
arrears  of  the  same,  due  to  the  let  of  Key, 
The  court  refused  to  strike  out  the  firet  oduh  a 
superfluous,  or  to  compel  the  pisiatiffto  fumbli 
the  defendant  with  a  copy  of  the  deedof  wigomoit, 
it  having  been  suggestra  that  there  hid  iweo  in 
assignment  of  the  dmd.  Clarke  v.  M'DviiiB,  4  Ir. 
L.  Rep.,  131. 

A  land  agent  is  not  bound  to  produce  a  deed  liie 
property  of  bis  principal,  though  the  title  of  tin 
latter  be  not  in  question.  If  a  lease  be  notpnduceii 
the  parly  requiring  its  production  may  give  Ncood' 
ary  evidence,  wlwtbw  obtained  by  aocidsBt  w  otto- 
wise.  Flood  r,Mormrty,  BID,  k  a, 
[Per  Pigotf  C  B.] 
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PROFERT. 

It  is  not  neccswry  to  nuke  profert  of  a  deed 
makiog  a  tenant  to  the  precipe,  and  leading  the 
uUB  o(  a  recovery,  or  of  any  ooDveyance  ope* 
ntiug  under  the  vtatote  of  uaea.  Cooptr  v.  SmmU- 
to»,4lT.L.  Rep. 225,  CP. 

When  administration  is  not  granted  to  the  i^in- 
liff,  but  to  the  party  through  whom  he  derives,  it  is 
not  Deceasary  in  a  Sci.  Fa.  to  make  profert  of  the 
letten  (tf  auninistratioD  Barry  v.  Hoart,  4  Ir.  L. 
Kep.97,Q.B. 

♦ 

PROHIBITION. 

A  {ffohibiUoa  does  not  lie  to  the  preMdent  of  the 
Court  <tf  CooB^enee  to  restrain  him  from  prooeed- 
iog  in  an  action  of  debt  in  which  the  qtuation  of 
marriage  arises  inddoitally.  Ceghlan  v.  Bokmdt 
1  Ir.  L.  Rep.  63,  Q.  B. 

Seaible,  if  it  appear  that  the  action  was  only 
colourably  for  debt,  but  really  to  try  the  validity 
of  a  marriage,  a  prohibition  wilt  be  granted.  lb. 

The  r^ectioa  of  a  plea  to  the  jurisdiction  of  an 
inferior  court  is  not  a  ground  for  a  prohibition, 
ooleas  it  appear  that  the  plea  was  verified  by  affi- 
diriL  lb, 

— ♦ — 

PROLIxrTY— fiTtftf  AFFiDAvra. 
— 4 — 

PROMISE — Sm  Absdhfsit. 

— 

PROMISSOHT  NOTB—^  Bxzxs  or  Ex- 

CBAHOK. 


PROVISIONAL    ASSIGNEE_5««  Bark- 

BDFTCT    AMD  iHSOLVaHCT. 

PUBLIC  BUILDINGS—^  Rates. 
— ♦ — 

FUBUC  COMPANY—^  Sous  Facias. 
Bark.  Railway. 

Notice  to  trtatjwr  PurdMte.^ — By  a  local  Act, 
power  was  vested  in  the  conndf  of  the  borough  of 
B.  to  purchase  certain  properties  in  a  schedme  to 
the  Act  specified)  and  to  complete  the  same  within 
five  years,  end  the  Land's  Clauses  consolidation  Act, 
1B45,  was  incorporated  with  said  local  Act.  The 
council  of  the  borough  served  a  notice  on  the  les- 
sees of  said  properties,  reqairing  the  particulars  of 
thar  titlei  and  the  amount  of  compensation  they 
■ought  Hdd,  that  the  relatioa  of  vendor  and 
pordiaser  was  thereby  created,  and  that  the  coun- 
cil were  bound  within  a  reasonable  time  to  com- 
plete such  purchase.  Swgbm  v.  Th«  ComncU  of 
tk9  Sorm^h  ofBHfut,  10  Ir.  L.  Rep.  40,  Q.  B. 

PUBLIC  OFFICER— 5w  Qdo  Warbahto. 

PUBLICAN— 5^  RiTsmrs. 

QUAYAG£~6w  Rates. 


QUARE  IMPEDIT. 
Amendment.']— See  Ahehdmskt. 

Pleading^ — A  declaration  in  ywre  tmpttUt 
stated  that,  by  an  indenture  of  tiie  6tb  of  Jun^ 
1683,  the  advowson  of  Athassd  was  vested  in 
trustees  to  hold,  after  certain  uses  which  had  since 
determined  to  the  use  of  the  first  Duke  of  Or- 
mond  in  tail  male,  with  remainder  to  Richard 
Butler  for  ninety-nine  years,  if  he  should  so  long 
live ;  with  remainder  on  bis  death  to  his  first  and 
other  sons  successively  in  tail  male ;  the  declara- 
tion averred  that,  under  the  remainder  to  the  first 
Duke  in  tail  male,  the  second  Duke  became  seized  ci 
an  estate  in  tail. male,  that  hediedwithout  issue  male^ 
and  that  his  brother  Charles  Earl  of  Arran  became 
seized  of  an  estate  in  tail  mal^  under  the  remain* 
der  to  the  first  Duke  in  tail  male ;  that  Charles 
Earl  of  Arran  died  without  issue  male,  and  thai 
John  Butler  became  seized  of  an  estate  in  tail 
male,  under  the  remainder  to  the  first  and  other 
sons  of  Walter  Butler  in  tail  male,  and  from  John 
Butler,  deduced  tide,  to  the  plaiotifl*.  The  uxteenth 
plea  stated,  that  by  Statute  1  Geo.  1,  made  for 
Ireland,  and  passed  at  Westminster,  it  was  enacted, 
that  tlie  second  Duke  of  Ormonde  should  stand 
attainted  of  high  treason,  and  his  esutes  be  for- 
feited, unless  he  surrendered  himself  at,  or  before, 
a  given  day  to  take  his  trial ;  the  plea  then  stated 
that  he,  not  having  surrendered  at  the  prescribed 
time,  became  attainted  of  high  treason,  and  all  his 
cfttates  within  this  kingdom  of  which  he  was  then 
seized,  became  forfeited  to  the  king }  and  that  after- 
wards by  another  Act,  (7  Geo.  1,)  made  for  Ireland, 
and  passed  at  Westminster,  reciting  the  attainder 
of  the  second  Duke^  it  was  enacted  that  Charles, 
Earl  of  Arran,  was  therd>y,  for  a  valoable  consi- 
deration, declared  to  be  the  purchaser  of  the  ssoond 
Duke's  forfeited  estates,  and  that  those  estates 
were  thereby  vested  in  trustees  to  the  use  of  Char- 
les, Earl  of  Arrau,  for  ninety-nine  years,  if  be 
should  so  long  live,  with  remainder  to  liis  first  and 
other  sons  in  tail  male,  with  remainder  to  himself 
in  fee,  the  plea  having  averred  that  Charles,  Earl 
of  Arran,  being  seized  aud  possessed  of  the  for- 
feited estates,  died  without  issue  male,  having  first 
devised  to  trustees  upon  certain  trusts,  concluded 
with  a  special  traverse  of  the  seizin  of  John  Butler. 
Held,  upon  general  demurrer,  that  thu  plea  was 
bad,  as  not  showing  that  the  remainders  over, 
after  the  estate  tail  in  the  second  Duke  of  Or- 
monde, was  forfinted,  or  in  anywise  affected  by 
his  attainder,  or  by  the  Acts  of  Parliament  as 
pleaded,  inasmuch  as  thots  Acti  only  professed  to 
deal  with  the  esutes  which  were  forfeited.  T&s 
Marqw  of  Ormonde  v.  The  SvAop  of  Cas&«^  10 
Ir.  L.  Rep.  677,  C.  P. 

The  plaintiff' proceeded  for  four  separate  churches 
of  Atbassel;  the  declaration  contained  a  distinct 
count  for  each  church.  The  defendant  in  some  of 
his  pleas  averred,  that  the  four  churchea  were  one 
and  the  same  church,  and  not  several  churches,  as 
aUeged  by  the  declaration.  Held,  on  spe<aal  de- 
murrer, that  these  pleas  were  good.  Jb. 

The  eighteenth  and  nineteenth  pleas  were  framed 
for  the  purpose  of  taking  advantage  of  the  Statutes 
6  &  7  Vic,  c.  54,  and  7  &  8  Vio,  c.  27,  which 
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limit,  Hfter  the  Itt  of  J«oimry,  1846^  under  oertaia 
dreuautanoei,  the  bringing  aetioni  rdtting  to 
pKMuutiooi.  Tluu  pleu  eooeladed  by  a  denial 
that  thia  ault  had  been  oommeneed,  or  that  anj 
(wigioal  writ  had  been  itsued  In  thla  aoUon  on  or 
before  the  let  of  January,  1845,  in  manner  and 
form  as  the  plaintiff  had  alleged.  The  only  allu- 
sioD  to  the  original  writ  in  the  declaration  was  the 
statement  that  the  defendant  had  been  summoned 
to  ADiwer,  &€•  Held,  upon  special  demurrer  to 
thoee  pleas,  for  having  traversed  that  which  was 
not  alleged  in  the  dectaratioa,  that  they  were  good. 

The  twenty<second  plea  was,  that  no  clerit  was 
at  any  time  offered,  or  presented,  by  the  late  Mar- 
quis of  Ormonde,  in  bis  life-time,  or  since  his  de- 
cease, by  the  plaintiff,  as  a  fit  clerk  to  be  admitted 
bv  the  defradant,  (the  ordinary,)  nor  did  any  cleric 
Claiming  to  be  admitted,  Instituted  and  inducted 
by  virtue  of  any  such  presentation,  offer  himself  to 
the  defendant  for  examination,  or  approval,  res 
pectine  his  fitness,  or  qualification,  to  be  accepted, 
and  admitted  to  the  said  church  fay  the  defendaut. 
Held,  bad  for  duplicity.  lb. 

Whether  the  twenty-second  plea  was  bad  as 
amounting  to  the  general  issue  na  ditturba  pat  f 
Qusere.  Jb. 

InadeclsratioD  on^  quart  impedii  the  plaintiff  set 
out  as  the  commencement  of  title,  letters  patent  of 
the  6th  of  April,  1662.  whereby  King  Charles  the 
Second  granted  unto  Richard,  the  sixth  Earl  of  C, 
and  bis  beira  inttr  aUoy  the  advowson  of  K.  haben- 
dum to  the  use  of  C.  M.  C  Lord  M..  his  heirs  and 
assigns,  antil  the  said  Richard  or  his  heirs  should 
pay  to  the  said  Lord  M.,  bis  heirs  or  asMgns,  the 
several  sums  In  uid  liters  patent  spedfied  at  the 
time  and  in  the  manner  therein  mentioned,  which 
tnms,  the  declarations  averred,  had  been  long  since 
duly  paid  off,  and  diaebarged — to  wit,  on  tlie  day 
and  year,  and  at  the  place  last  aforesaid,  and  from 
and  after  due  payment  of  said  several  sums  in  form 
aforesaid,  then  to  the  use  of  the  said  Richard,  and 
his  heirs  male,  &c.  The  declaration  then  stated 
that  by  the  act  of  settlement  (14  and  15  Car.  2)  it 
was  enacted  that  all  houses,  castles,  &Cn  and  other 
hereditaments  whatsoever,  granted  by  said  patent, 
should  be  immediately  vested,  settled,  and  eatab* 
lished,  and  vwe  thereby  vested,  settled  and  estab- 
lished in  the  said  Riokard  and  his  heirs  to  and  for 
the  uses,  &c  expressed  and  set  forth  in  said  patent, 
savins  all  manner  of  persons,  &&,  other  than  bia 
said  Uajttsty  hii  heirs  and  successors,  or  thoee 
claiming  under  him  and  other  than  such  whose 
eSMte  would  have  vested  in  his  said  Majesty,  his 
heirs  and  sucoessors,  or  those  claiming  under  hira, 
and  other  than  such  whose  estates  would  have 
vested  in  his  said  M^esty,  by  the  scope  of  this  act, 
if  the  above  provision  had  not  been  inserted,  and 
other  than  such  as  might  claim  any  right  or  title 
thereto  in  prejudice  of  any  of  the  uses  limited  by 
said  patent  by  descent,  or  by  virtue  of  any  estate 
tail  in  remainder  from  any  of  the  late  Earls  of  C. 
It  was  then  averred  that  the  said  Rickard,  as  also 
his  heir  William,  the  seventh  Ear!,  were  and  con- 
tinued to  be  Irish  Papists  until  their  respective 
deaths,  and  that  by  the  act  of  explanaUon  (17  and 
18  Car.  2)  it  was  enacted  that  nothing  in  the  acU 


of  settlement  or  explaoation  sliould  be  UDdsnioo4 
to  give,  restore,  or  ooi^ib,  to  any  MA  Papi« 
advowaon  or  right  of  patniwge,  but  all  shoald  *m, 
remain  «id  eontinoe  in  his  Mqesty,  his  h«in  ui 
sueeessora  until  the  oonforming  of  such  Pap^  tod 
after  such  oonforming,  sboold  re-vest  in  the  pcmg 
so  conforming  and  his  heirs.  It  was  then  mnti 
that  King  Charles  the  Second  being  leised  of  ihe 
said  advowson,  did  by  patent  of  the  IMioTDe* 
camber,  1661,  reciting  the  act  of  expUutum  ad 
that  Richard,  Lord  Duukellin  (the  ddeit  too  «( 
William  the  seventh  Earl),  had  reuoooced  IbecDo. 
munion  of  the  Churdi  of  Rome,  and  bad  ealotid 
the  Protestant  rvligion,  and  bad  therdiy  putUadf 
in  the  capadty  of  obtaining  a  mark  of  the  «d 
king's  favour,  grant  to  the  said  Lord  Daduffio 
and  his  bmn  continuing  Protestants,  inkr  aim,  At 
said  advowson  of  K.  It  then  avwred  a  proeali- 
tion  of  said  advowsoo  to  said  Lord  I>,  vhi^  «u 
the  presenution  relied  on.  Held  that  the  aordiio 
the  act  of  explanation  providing  that  the  sdvovMa 
of  Irish  Papkta  should  *«remain  and  esathn^iii 
the  king,  until  conforming  were  introduosd  to  »• 
tain  and  preserve  that  spedes  of  property  io  tbe 
crown  until  the  conforming  of  the  Irish  Pajiiit  *ba 
had  forfeited  it,  and  therefore  that  it  wis  not  eon. 
patent  for  Charles  the  Second  to  grant  the  sdrovm 
to  Lord  and  that  consequently  the  deduiticu 
waa  bad.  In  not  showing  a  prewnution  vhicfacoold 
be  referred  to  the  title  relied  upon.  Tki  anafon 
of  the  MarqutM  of  Win^Mter  v.  tka  BuAop  9f  KS- 
iaUte,  0.  Ir.  L.  Rep.,  107,  Q.  B. 

Held  also,  that  the  declaration  was  drfsdiK^  is 
not  having  averred  that  Lord  D.  was  a  ProteitiiK; 
or  had  conformed  at  tbe  time  of  the  pstenttf  16SI. 
lb. 

The  title  of  the  plaintiff,  as  sUted  in  tbc  ded^ 
ration,  was  a  term  of  600  yturs,  crested  hj  m\t- 
ment  of  1785,  which  waa  not  to  coranNBceniitillW 
determinatiou  of  a  previous  term  of  300  jen, 
created  by  a  private  act  of  the  10  Geo.  i,  asd 
"the  trusts  of  which  said  term  (it  wsi  ivcmd) 
bad  been  long  sinoe  satisfied,  and  tbe  tiid  Mm 
ceased  and  determined."  Held  that  the  dedirstioo 
was  bad,  in  not  having  shown  in  what  eveot  «r 
events  that  term  was  to  cease  or  deterauoe, « tlm 
any  event  or  events  had  occurred  opoo  wUek  tk 
term  did  cease  and  determine.  Jb, 

Quiere.  did  tbe  said  declaration  show  thst  i  good 
title  to  present  to  the  said  vicarage  wai  reacd 
in  any  person  anterior  to,  or  at  the  time  vX,  tlit 
presentation  on  which  tbe  plmntiff relisd.  Ik 

In  an  action  of  oimrs  myMdit»  for  tbs  reeom; 
of  the  advowaon  of  Camus*  in  the  ooontj  of  Los. 
donderry,  in  which  tbe  Bishop  of  Deny  v«  ila 
defendant,  the  prindpal  iaaoes  beii^  on  tbe  mm 
of  King  James  the  First,  and  tbe  smmr  aad  poM» 
sion  of  tbe  pUiotifis,  the  plaiotifi's  gave  is  eii* 
denoe^  (among  other  things,)  a  Roysl  ComaiisnQ, 
directed  to  tbe  Bishop  of  Derry  (antong  otkcn), 
and  an  inquisition  taken  at  Limavady  io  obedince 
thereto,  on  the  SOth  of  August,  I60tf,  ^a^a^  that 
tbe  patronage  of  all  the  advowsons  u  tbe  cguljof 
Ck>leraine  (afterwards  Londonderrj),  of  vliio.iU- 
mus  was  one,  did  of  right  belong  to  tbe  lung,  ii 
right  of  his  crown.  They  next  gars  io  endeon 
artidfls  of  agreement,  dated  in  the  foUodsg  Jwf 
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■ry,  between  the  Lords  of  the  Privy  Cooncil  of 
Kii^  Jame*  the  First,  and  the  Mayor  and  Com- 
noaalty  of  the  City  of  London,  frhereby  it  was 
■tipalated  that  the  City  of  London  should  have  the 
patronage  of  all  the  churches,  as  well  within  the 
City  of  Derry  and  town  of  Coleraine,  as  in  all  tlie 
Isods  to  l>e  undertaken  by  tbem.  and  a  patent  by 
tbB  king,  dated  S9th  March,  1619^  iacorporaUug 
the  Irish  SociMy(the  plaintiff^),  and  granting  to 
them  (inter  aim)  the  advowaoD  of  Camus.  Tlie 
defendant,  in  support  of  liis  case,  offered  in  evi- 
dence s  surrender  of  the  Ist  of  August,  1610  (not 
confirmed  by  the  Dean  and  Chapter,  and  not  eu- 
roIM  iu  Ireland),  by  George  Montgomery,  Binhop 
of  Derry,  to  King  James  the  First,  of  the  rectory  of 
Derry,  and  also  all  parsonages,  advowsona,  &C., 
witbia  the  diocese  of  Derry  and  County  of  Cole- 
raine,  and  the  ferry  of  Derry  to  be  disposed  of  at 
the  king's  good  will  and  pleasure.  Also  a  patent 
of  tbeSrdof  August,  1610,  enrolled  in  England 
bat  not  in  Ireland^  to  Bishop  Montgwnery,  by 
which  King  James  the  First  granted  to  the  said 
bishop  and  his  successors  for  ever  several  denomi* 
nstioaa  of  lands*  including  the  lands  in  Camus,  and 
the  advowflotia,  Ac,  to  wm,  and  the  said  bisbop- 
ridt  belon^ng  or  appertaining,  excepting  eertain 
adrowsons  expressly  excepted,  and  nine  out  of  fif- 
teen advowaona  which,  by  mutual  consent,  were  to 
be  trausferred  firom  the  bishop  to  the  society  ;  and 
vfter  a  recital  that  **  whereas  we  are  informed  that 
there  are,  in  the  county  of  Coleraine,  and  within  the 
uid  diocese  of  Derry,  fifteen  advowaons  of  churches, 
&&,  anciently  belonging  and  appertaining  to  the 
wid  bishopri<^  of  Derry ;  and  also  of  the  agree* 
ment  that  die  bishop  was  to  have  six  and  the  so> 
dety  nine  oi  tiienit  there  was  a  provision  for  the 
election  and  appropriation  of  the  said  advowsona  by 
and  to  their  respective  patrons.  The  said  patent 
also  contained  a  covenant  on  the  part  of  the  bisliop 
fiir  further  assurance  to  the  king  and  hia  suooea- 
wi^  of  the  aforeaaid  g^ebe  lands,  ferry,  and  water 
of  Derry,  and  the  premisea  excepted.  Also^  two 
king^  letters,  asder  the  privy  seal,  nominating  and 
disehatging  from  the  flrtt  fruit*  the  two  subsequent 
Bishops  of  Derry,  bearing  date  respectively  the 
llth  of  Aogoat,  1610,  and  the  21st  of  December, 
161 1,  reciting  and  eiyoining  the  performance  of  the 
aforesaid  agreement  between  the  crown  and  ttie 
society.  Held,  that  notwithstanding  the  said  ar* 
tides  of  agreeraeot  of  January,  1009,  the  said  pa- 
tent and  tlM  surrender  as  connected  with  it,  were 
admissibia  as  evidence  of  an  act  of  the  crown,  at 
nrianee  and  Inconriatont  with  the  finding  of  the 
iaqoiritioa  of  Limavady,  and  leading  to  the  infer- 
ence tliat  the  crown  had  no  prior  title  of  its  own  to 
all  the  advowsona  in  Coleraiii&  IriA  Soeu^  v.  M* 
BithapofJhrryt  *  Ir.  L.  Rep.,  196,  £it.Cb.;  8.C 
8  Ir.  L  Kafs  467,  Dom.  Proc 

SenUof  that  the  aaid  nirrender  and  patent  were 
some  eviteioe  of  an  admiiaiDn  that  Camus  ancietttly 
belonged  to  the  Ushopriek.  A. 

Held  that  the  two  lettws  under  the  privy  seal 
were  admissible  on  the  same  groood  as  the  letters 
patent,  and  as  recognising  the  baijgain  with  the 
bishop  therein  mentioned. 

Held  that  the  85  Geo.  8^  &  8%  oared  the  olgec- 


tion  of  the  patent  not  having  be<Hi  enrolled  in  Ire- 
land.  lb. 

Held  that  the  bishop's  returns  to  the  first<froits 
write  were  admissible  as  aecondary  evidence  of  col- 
lations, by  the  bishops  and  their  soccessors  to  tbe 
livings  of  Camus,  and  part  of  the  same  bdng  re- 
ceivable in  evidence,  the  defendant  was  entitira  to 
have  the  whole  lobmitted  to  the  jury  as  bring  one 
oAdal  act  The  drcnmstanoe  of  the  returns  hav- 
ing been  made  by  the  tushop  or  his  predeoesaon 
only  aflboted  the  value  and  not  tbe  admiariUIity  of 
the  evidrace.  lb. 

Held  that  the  Primate's  triennial  visitation  books, 
and  entries  of  the  Bishop's  returns  in  the  FirstFniits 
books,  were  admissible  on  the  part  of  the  defendant, 
as  secondary  evidence  of  the  collations  by  the  bishop. 
lb. 

Held  that  the  original  collationa  by  tiie  biabopa 
were  admissible  as  evfdenoeof  Uie  possesnon  of  ttie 
advowson.  lb. 

Ji^mtmt.'] — Se9  Pbactiob. 

— 4— 

QUARTER  SESSIONS— ^  AasxBT. 
Attomhit. 

QUO  MINUS-^  PuADiwa. 
— 4 — 

QUO  WARRANTO—S^  CouKWATiQir. 
Hajcdamus. 

S.  and  D.in  1836  were  candidates  for  the  office 
of  treasurer  of  the  public  monies  of  the  dty  of  Dub- 
lin, tbeformer  waaelected — theretumingofficer(the 
Lord  Mayor)  having  rejected  the  votes  of  some  of 
the  divisional  jusUces  of  the  city  who  attended  and 
tendered  them  for  D.  D.  subsequently  filed  an  in- 
formation in  the  nature  of  a  quo  warranto,  and  ob- 
tained a  verdict  that  S.  was  not  duly  elected,  to 
which  exceptions  were  taken  and  overruled,  the  court 
hohUng  that  these  justices  had  a  right  to  vote.  D. 
then  applied  for  a  mandamus  to  the  Lord  Mayor  to 
convene  a  meeting  to  complete  hia  (D.'s)  election, 
and  at  the  same  time  applied  for  a  mandamus  to  the 
Lord  Mayor  to  bold  a  new  election,  on  the  ground 
that  tbe  fornm  was  void,  the  court  granted  tbefor- 
mer Mid  refuaed  the  latter  application.  To  this 
mandamnt  the  Lord  Mayor  made  a  return,  setting 
out  that  the  divisional  juatioes  were  not  duly  aum- 
mooed,  and  to  shew  the  election  void,  and  while  that 
question  was  pending  he  held  another  election  at 
w^h  S.  was  the  only  candidate,  and  was  elected. 
D.  then  obtained  an  order  to  quash  tbe  return,  and 
for  a  peremptory  mandamus  to  the  Lord  Mayor  by 
virtue  of  which  he  was  put  into  possession  of  the 
office.  Tbe  present  relator  now  applied  for  a  quo 
warranto  against  D.  upon  the  ground  that  tbe  eleo- 
tiou  of  18^  was  vind,  the  divisional  justices  not 
having  been  duly  summoned;  and  the  court — 
though  it  was  insisted  among  other  thinga  that  this 
was  really  the  application  of  S.,  who  hitherto  had 
upheld  the  validity  of  that  election,  and  hadaeverel 
opportunitiee  of  raising  the  tame  qneation — made 
the  mle  for  tbe  qmo  warranto  abeolme.  Ay.  v. 
Dariey,  2  Ir.  L.  Rep.  263,  Q.  B. 

To  an  information  in  the  uatnreof  a  quo  warranto 
the  defendant  most  set  forth  fully  in  Itis  pleas  the 
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titto  iipcn  whieh  be  rriies  agaiDtt  the  right  of  the 
crown.  R^,  t.  Z>Brby,  3  Ir.  L.  Rep.  3§4|  Q.  B. ; 
S.a5Ir.L.Rep.l06»  Ex.Ch.;  8  Ir.  L.  Rep.  484, 
Dom.  Proe> 

Where  a  pleetoindan  hribrmttioat  after  nd* 
nittiBg  the  Tacane;  stated  in  the  information  eel 
fiutb»  that  afterwards,  ftc,  a  meeting  wa*  held  at* 
&&,  between  Uie  hoim  of  twelve  in  the  fore-noon, 
and  two  in  the  aftemooa  of  said  da^,  for  the  pur- 
pose of  electing  a  fit  and  proper  person  to  the  office, 
in  the  room  of,  &&,  the  deceased,  parsuant  to  the 
statute  in  such  case  made  and  provided.  Held, 
that  a  traverse  which  put  in  issoe  the  fact  that  said 
meeting  was  htid  purmant  to  the  atatut^  was  a 
good  traverse.  lb. 

QniBre,  whether  the  defcDdant  was  entitled  to 
plftad  several  pleas.  lb, 

Qumre»  whether,  wh«i  a  defendant  pleads  several 
pleM  in  a  ease  where  be  b  only  entlUed  to  plead 
one^  the  olyeotion  can  be  r^wd  by  demurrer,  or 
whethw  a  motion  to  set  them  mMa  as  Irregnlar,  is 
not  the  proper  course.  76. 

On  a  motion  for  an  information  in  the  nature  of 
affuo  marrantOf  the  election  of  a  town  councillor 
being  impeached  by  objections  to  his  voters,  on  the 
ground  of  personation,  it  is  no  answer  in  shewing 
cause,  that,  upon  the  defendant's  affidavit,  enough 
of  the  opposite  party's  votes  are  bad  to  reduce  bis 
number  in  the  poll  below  that  of  the  defendant, 
/{tfiaa  V.  Bifrfu,  4  Ir.  L.  Rep.  273,  Q.  B. 

Quaere,  is  a  quo  warranto  information  maintain- 
ablefor  theoffice  of  borough  weigh-master,appointed 
under  the  4  Ann,  c.  14,  within  the  statutes  19  Geo. 
a,  a  IS,  and  38  Geo.  3,  c.  S  ?  ffonan  v.  fWAsr, 
10  Ir.L.  Rep.  64,0.3. 


RAILWAY  COMPANIES. 

GmeraUy.'] — Where  certain  calls  were  made  by 
the  directors  of  a  railway  company,  who  were 
bound  by  the  90th  section  to  pay  up  all  calls  due 
by  them  before  they  acted  in  any  way  ;  and  before 
these  calls  were  made,  or  anything  done  upon 
them,  they  were  again  rescinded.  Held,  that  the 
directors  were  authorised  to  rescind  the  resolution 
tor  these  calls,  though  they  had  not  paid  them. 
DtihUn  and  Drogheda  Railway  Company  v.  Ifagh, 
4  Ir.  L.  Rep.  239,  Q.  B. 

Where  a  conditional  order  for  a  mandamus  was 
obtained  against  a  railway  company,  to  compel 
them  to  hoM  an  inquislUon  to  atsess  compensation, 
and  in  the  interval  between  the  obtaining  of.  the 
order,  and  the  shewing  cause,  they  htM  the  inqui- 
sition, and  lodged  the  purchase  monw,  the  court 
will  compel  them  to  pay  the  costs  of  the  condi- 
tional order,  when  a  reasonable  time  had  elapsed 
between  the  notice  to  treat,  and  the  date  of  the 
order.  J^.  v.  Oreat  SouHum  and  Wetttm 
BttOweLy  C%mpai^  BL  D.  ft  0. 138. 

PrwusotM/  ComauMss.]  —The  members  of  the 
eommUtee  of  a  company  provimooally  registered, 
nuder  the  7  &  6  Vic.  e.  1 10,  are  not  partners  so  as 
to  make  one  liable  for  the  acts  of  the  other.  The 
fact  of  a  person  agreeing  to  become  a  member  of 
the  fHOviaiooal  ooramittee,  and  rigning  the  omisent 
reqwred  by  the  Aet  of  ParUamenti  mwdy  amoonti 


to  an  engagemMtto  atrangaaNMKsfartfttan 
partaersbip;  thefefora  in  an  aetien  aariMta  m. 
visional  oommittee-man,  for  wtrt  doqe  br  tb 
order  of  anotbar  ptfion,  on  behalf  of  tbehMmdcd 
company,  to  render  tba  dribwiant  li^  be  mm 
be  shewn  to  hare  entered  into  the  oontnct 
raster  ▼.  SM,  10  Ir.  L.  Rep.  S&5;  S.  C  BL  n 
ftO.U9,N.P,Q.B. 

RaUwag  iSftarss.] — A  atodtbroker  n^odatiMr 
the  sale  and  transfer  of  shares  ui  a  nilnjcH^ 
pany,  is  not  within  the  term  praaiotw  of  , 
company,"  in  the  7  ft  8  Vic,  e.  110^  s. 34.  T«n 
action,  therefore^  brought  by  Urn  for  to  reconr 
nwMiey  paid  for  the  defendant  in  tlie  panbne  of 
shares,  it  is  no  defence  that  such  ihana  «ne  % 
companies  not  registered.  Roonn  t.  PuUa  I 
Ir.  L.  Rep.  327,  4  B. 

Notice  to  TVvat.]— If  after  the  service  of  t  ootiei 
to  treat  by  a  railway  company,  the  pai^ 
rallies  tbweto  by  a  notiee  statiag  lus  dilc  to  tht 
lands,  and  the  eompenaatioo  he  cUim,  ani  the 
company  neither  refer  the  nutter  to  arfaitntioB,  w 
summon  a  jury  to  demde  it.   Held,  tkat 
thereby  aoquiesoe  in  tlie  ofier  made,  sad  that  Ui 
8  Vic,  c.  18,  s.  66,  gives  a  right  of  actioa  lo  tin 
owner  of  the  land  for  tlie  amount  daioed. 
V.  The  Midlamd  Great  We$tem  RaOwn  CWsm. 
10  Ir.  L.  Rep.  310,  Q.  B. 

Held,  also,  that  the  68tb,  184th,  and  124tb,iK. 
tions  of  that  statute,  (the  Lands  daon  CoHofi. 
dation  Act,  1845.)  aresot  repognaattossAodv 
lb. 

Aj^earancehyl — See  BHiy,  CoUrabuRrnhKU 
Company^  BL  D.  ft  O.  43,  Ex. 

Recovoring  huk  7)^postlf.] — See  Assnmn, 

An  allottee  of  shares  in  a  railwsy  compaoy  pro. 
visionally  registered,  paid  a  deposit  of  £2  per 
share,  and  signed  the  •obaoribeKs  i^mnHs^vUeh 
gave  the  provisional  diroetors  powsr  to  airj  oo 
the  undertaking,  or  any  part  of  it,  or  to  iImmm 
the  whole,  or  any  part  of  it,  and  out  of  tbe  iDOMf 
which  should  come  to  their  hands  by  vaj  ofd^ 
sit,  or  otherwise,  to  make  sudi  depoHti,  or  iiiT«. 
ments,  as  might  be  required  by  the  standing  ordm 
of  Parliameat,  ftc,  and  geoerslly  to  ipfrij  wA 
moneys  in  paying  and  satisfying  all  oUer  aati, 
expeneea,  or  liabilities,  whidi  tb^  ai^t  iDcv  is 
paying  and  satisfying  all  other  tottt,  a^MSM, « 
liabilities,  which  tbn  might  iaeor  ia  retatioo  m 
the  undertaking.  The  project  proved  ibortttc, 
and  in  an  aetion  of  assnaspait  to  rsoenr  bsukthi 
deposit,  Held,  (hat  the  plaintiff  eeidd  not,  is 
action,  Impewsh  the  validly  of  the  mbmribni 
agroement,  and  that  by  eaee^h«  thatdsidhihid 
authoriaed  the  directom  to  dispose  of  the  mmft 
and,  therefore,  could  not  Moovcr  UA  asf  porti« 
of  the  depoetb  Mm  w.  Raam^  I  Ir.  Jir.  1S& 
Q.B. 

The  defendant  being  the  propristor  «f  catia 
shares  m  a  pnyacted  stock  company  ibr  wUd  be 
paid  a  deposit  of  £50,  sold  the  same  (o  tlKpliiaiff 
for  £9160,  tiirough  a  third  parson  who  oegodilid 
the  entira  sale.  In  about  a  fortnight  after  tk  pco- 
ieet  wM  set  on  foot  it  vaa  entirely  abtadMsd,  aid 
before  any  deed  or  written  agre— cat  wh  en- 
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cated  by  tbe  parties,  th«  plaintiff  received  back 
the  £fiO;  the  amount  of  the  origliHtl  depodt  on  the 
shares  be  purchased,  and  then  brought  the  p)«eent 
action  for  money  had  aad  received  for  his  use  by 
the  defendant,  in  order  to  recover  the  residae  of 
the  £250.  Held,  that  he  was  entitled  to  recover 
ttiat  sum.  Ma^vire  v.  Goddardt  3  Ir.  L.  Kep. 
S06.Q.B. 

Aciioiu  for  CaUi.]— A.  was  a  subscriber  for  five 
shares  in  the  D.  and  D.  R.  and  in  February, 
1836,  executed  a  parliameotary  contract,  cove> 
nanting  for  himself,  his  executors,  Bdroinistrators, 
uid  assigns,  to  pay  the  amount  of  the  shares  he 
nbsoribed  for;  and  afterwards,  in  May,  1886, 
told  bis  sharea,  and  aarigned  his  scrip  to  B. ;  and 
is  August  in  that  year  aa  Act  of  Parlianent-  was 
passed  incorporating  the  subscribers  Into  a  com- 
pany ;  but  A.  continued  as  the  registered  proprie- 
tor, in  the  boolts  of  the  company  of  these  shares. 
B.  never  claimed  any  right  as  assignee,  nor  was  he 
reci^ised  aa  such  by  the  company.  Held,  that 
A.  coDtioued  liable  for  the  amount  of  calls,  on  foot 
of  the  five  shares  made  after  the  said  assignment, 
u  the  proprietors  thereof.  Dublin  and  Droghwia 
SaUnHnf  Company^  v.  AmA,  4  Ir.  1..  Rep.  S39, 
Q.B. 

Lodgmmt  of  Purdiata  itfonnr.J— An  affidavit 
to  ground  an  application  for  liberty  to  tranrfer 
money  lodged  by  a  railway  company,  under  the  8 
Vie.  c.  18,  most  state  accurately  the  rights  of  the 
persons  claimiM.  In  re  Great  Weitem  Railway 
Company,  BI.  D.  ft  O.  US,  Ex.  [See,  Ex  parte 
GntHge^  3  You.  and  Col.  62.] 

Jfoiubmuf.]— i$lM  Mardamus. 

The  prosacntw  was  powesaed  of  a  piece  of 
gnnnd  on  the  tea  shore,  on  which  he  erected  a 
dwaUing-houae,  for  tbe  purpose,  among  others,  of 
bithipg;  of  wliich  enjoyment  tie  was  deprived,  in 
eooseqoence  of  a  railway  embankment  raised  be- 
tweea  the  dwelling-  house  and  tbe  sea.  Held  by  a 
majority  of  the  judges,  that  a  mandamus  lay  against 
the  company,  under  the  provisions  of  the  68th  sec- 
tion of  the  8  ft  9  Vic.  c.  20,  (Railways  Clauses 
Conaolidation  Act ;)  and  that  it  was  not  a  subject  for 
compeasation  under  tbe  provisions  of  the  94th 
section  of  the  8  &  9  Vic  c  18,  (Lands  Consolida- 
tion Clauses  Act)  Fallt  V.B.&B,  Railway  Co^ 
I  Ir.  Jur.  903,  Ex.  Oh. 

— ♦ — 

RATES. 

PtUee  ratg»^ — By  an  act  of  Parliament  a  power 
was  g^ven  to  Commissioners,  ftc,  to  levy  rates  for 
dsiDsiog  and  lighting  the  town  of  %,  and  the 
vsloators  were  to  va^  *<  tfie  several  manages, 
tensBents,  booses,  boOdiiiga,  and  bereditameats  f* 
ndtiie  persons  aasoased  were  **  all  and  eray  per- 
son vkb  should  rest  or  occupy  within  said  town, 
sDj  raessunge,  boose,  warehouse,  shop,  cellar,  vault, 
MAb,  eoadi-honse,  brew-houae,  granary,  malt- 
house,  buildhg,  garden,  land,  tenement,  or  here- 
ditameot.''  Held,  that  a  person  who  derived  quay- 
age from  a  quay  in  the  town,  was  not  rateable  in 
respect  of  the  quay  or  qoayage  derived  therefrom. 
Tombg  V.  Cemminioner»  if  BoraiwA  0^  AMw^  1 
Ir.  L.  Rep.  164,  Q.  B. 


Recitalt.  ISA 


Poors'  ^(tf.]-— The  Grand  Canal  Company  be* 
ing  rated  under  the  Act  for  the  relief  of  the  poor  for 
tbe  canal  and  its  banks,  an  additional  rate  is  assessed 
on  them  for  tlie  "value  of  land  or  water  supplied 
to  tlie  pipe  water  establishment  of  tbe  city  of  Dub- 
lin," and  for  **  profits'*  received  from  the  pipe  wMor 
establishment  for  tbe  water  supplied  for  **  waterii^ 
the  streets,"  and  "  profits  from  the  supplies  to  the 
public  fountains."  Held,  bad  as  being  a  rating  of 
the  whole  already  rated.  Grand  OanM  Compamf 
V.  Guardiant  of  Ms  SouA  Dublin  Union,  6  Ir.  L. 
Rep.  424,  Q.  B. 

Held  also,  that  the  Canal  Comfmny  are  not  oc- 
cupiers under  the  61st  secthm  of  the  1  &  S  Vict.  0. 
56,  so  as  to  make  them  rateable.  lb. 

Qumre,  are  those  profits  "  rateable  hereditaments'* 
under  the  1  &  2  Vic.  c.  56,  s.  63.  lb. 

The  landlord  of  a  bouse  and  land  occupied  as  a 
charitable  institution  is  not  liable  to  be  rated  to  the 
relief  of  the  poor  under  the  1  &  2  Vic  &  56.  £r 
parU  Boyatt  6  Ir-  L.  Rep.  196,  Q.  B. 

Ratet  on  PubUc  BuUdinga.'] — When  a  dead  wall 
or  void  space  of  ground  attached  to  a  pnblic  build- 
ing abuts  00  a  street,  so  much  of  the  street  as  lies 
immediately  in  front  of  the  public  building  is,  under 
the  54  Geo.  3,  c22l,liabletobetaxed  by  tbe  square 
measure,  and  the  remainder  by  Uneal  measure  only. 
£ttu^«  inns  Society  v.  CommiMiionmra  i^'Pmeiag, 
8  Ir.  L.  Rep.  157,  Q.  B. 

The  65th  section  of  tbe  1  &  2  Vic.  o.  56  enacts, 
"  that  the  particulars  of  every  rate  made  for  relief 
of  the  poor  shall  be  entered  in  a  book  in  the  form 
given  in  the  schedule  to  tbe  Act  annexed,  and  the 
Guardians  shall  brfm  the  same  is  levied  sign  the 
declaration  at  foot  vIS  said  form,  and  tbe  saia  book 
shall  be  evidence  of  the  troth  of  every  particular  so 
contained  therein."  Actions  of  debt  were  brought 
by  Guardians  of  the  poor  to  reoover'from  tbe  defend- 
ant tbe  amount  of  a  rate  made  upon  him  as  **  imme- 
diate lessor,*'  of  occupiers  of  hereditaments  of  less 
annual  value  than  £4.  The  guardians  produced 
the  rate  book  at  the  trial  and  relied  on  them  aa  es- 
tablishing conclusively  the  liability  of  the  defendant 
to  tbe  rate.  Held,  that  tbe  defendant  was  at  liberty 
to  rebut  the  statement  contained  in  the  rate  books, 
and  to  go  into  evidence  to  show  he  was  not  the  im- 
mediate lessor.  Guardiana  of  Castlebar  fMwn  r. 
Lord  Lucan,  1  Ir.  Jur.  14S,  Q.  B. 

Minitter^  Money.'\ — Ministers'  money  is  a  rate 
within  the  meaning  5s  the  3  &  4  Vic.  c.  108,  and  is 
necessary  to  be  paid,  before  the  peraon  liable  can  Im 
enrolled  as  a  burgess.  In  re  O'/lfyiin,  10  Ir.  L. 
Rep.  47,  Q.  B. 

— ♦ — 

RE-BUTTER— £Cbs  Pbaotioe, 
— ♦ — 

RECEIVER— iS^EjacTKHT.  (Notice  to 

V*T.) 

— ♦ — 
RECITALS. 
Held  that  a  recital  in  a  deed  read  by  a  party  is 
sufficient  to  rebut  aecondary  evidence  given  by  tbe 
same  party  that  the  contents  of  the  recited  deed  dif- 
fered from  the  recital.   Held,  that  the  jury  iboald 
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presam  a  deed  to  have  ben  nude  in  aoaordanoe 
with  the  recital,  rather  than  believe  the  endeooe  to 
contradict  it.  Flood  v.  Moriar^,  BL  D.  ft  0. 16&, 
N.P.  [Par  Pigot,  a  B.] 

— ♦ — 

RECOGNIZANCE— 5^  Sciu  Facias. 

The  court  will  not  vecate  a  reoogoizaDce  againat 
a  party  when  there  ii  a  bill  of  oosta  entered  np 
agwnat  him  in  the  Crown-office,  without  notice  to 
tbie  Crown- aolidtor,  though  a  long  period  baa  elapaed 
aince  the  entry.   Anonymoit$,  Bl.  D.  &  0. 205,  Ex. 


RECORD— Av  PuADiRo.  PaAcncs. 

Amendment.'}— See  Auendmcht. 

Quaere,  can  an  order  for  tlie  removal  of  a  record 
nuder  the  3  &  4  Vic.  c.  1 05,  a.  30,  iasue  without  a 
certiorari.  M*Dona  v.  Maniey^  6  Ir.  L.  Rep.  155, 
Q.  B. 

Should  the  orinnal  record  be  retnmedi  or  it  an 
exemplification  of  it  a  nffident  oompliance  with  the 
atatate?  lb. 

No  aobpoaaa  ahall  In  fiiture  issue  for  the  produc- 
tion of  any  reoord  in  the  custody  of  the  paymaaler 
of  dvil  aervioes,  or  of  any  other  officer  of  her  Ma- 
jeatyi  diatioct  from  those  under  the  contronl  of  the 
•eeveral  courts,  without  the  order  of  the  oourt,  or  oi 
one  of  the  judges  thereof,  upon  apedal  application 
in  the  cause  where  the  same  shall  be  deemed  neces- 
sary, and  notice  of  such  application  must  be  given 
to  the  Crown -solidtor  of  the  district  wherein  the 
record  is  deported;  and  the  order  served  on  the 
officer  in  whose  custody  it  is  with  the  writ  of  sub- 
pmna  or  ducee  tteum.  2»  fw  AUormm-ftntrai,  6  Ir. 
L.  Rep.  165. 

The  court  will  amend  the  return  of  a  reoord  by 
extending  the  aame  to  the  foUowhw  term,  provided 
it  ia  not  out  of  return  at  the  time  « the  applio^on, 
and  that  the  amwided  return-day  be  not  beyond  Uie 
time  at  vhiob  the  record  ml^t  at  flrat  have  been 
made  Ntumableh  Bagot  v.  Graham,  BL  D.  ft  O. 
S89»  Ex. 

— ♦ — 

RECORDER— Hagutbatx. 


RE  DOCKETTING— J.uooiciitT. 

RE-ENTRY— SIn  ErEcmiiT. 
— ♦ — 

REGISTRATION— .Sm  Dud. 
The  registration  of  a  deed  operating  in  law  ai  a 
aurrender  is  not  equivalent  to  the  rwiMratlon  of  an 
actual  deed  or  instrument  of  surrender.   PoweU  v. 
Keify,  10  Ir.  L.  Rep.  193^  Q.  B. 

REGISTRy1!&«  Euotiov. 
REJOINDER— &«  Pbacticb.  (Fubtbsb  nu 

TO  TIAAD.) 


RENEWAL  OF  WRITS— Habxsb. 
SuEBin. 


BENT-^  Dsn.  Cotxhait.  RvUm, 
Statotb  or  fjiMiTAnoMa.  Lamubd  in 
Tmumt.    TassPAM.    Tma-iaire  Cbaiql 

RENT  CHARGE — See  Dsn.  CovBiin. 
pLBADina 

Apportionment  ^ — Sot  Sa^unTBATioii. 

— 

REPLEVIN. 

Atnondatent'} — See  Aicxhdicbbt. 

0«Mra%.] — QwBre^  ean  the  baikt  «f  a  ehtoil 
maintain  an  action  of  replevin,  and  it}mtm,kk 
neeeasary  that  he  ahould  have  tiw  actoal  psMMioa 
of  the  diattel  at  the  time  of  the  sefanvi;  Btila 
V.  Bridge,  3  Ir.  L.  Rep.  464. 

Quaere,  should  the  Iwilment  be  NpKed  qiaebllf 
to  the  pleas  of  property.  Ik, 

A  general  avownr  by  the  assignee  of  so  imolveM 
for  rent,  which  had  accrued  due  to  a  fmwr  at- 
ugnee  who  had  died,  is  bad.  M*Keem  t.  SeuA, 
5  Ir.  L.  Rep.  231,  C  P. 

In  an  action  of  re|ilevin  the  deflmdnt  fdetdad- 
first  noM  cepit,  aecondly,  tlut  the  goods  Hiied  vert 
pot  the  property  of  the  plaintiff,  thirdly,  a  tftM 
ccwuiiance  that  he  seised  the  goods  nodsrs  mm* 
able  execution  against  a  third  party  sad  that  tbn 
gooda  were  not  the  gooda  of  the  pluoHf,  oo  vhick 
pleaa,  bane  was  nmied  aa  to  the  popeity  a  tfat 
goods,  and  a  verdiot  found  for  the  plaiatiC  HM 
that  mder  auch  drcumstonoea  a  ontioa  for  a  dos. 
suit  could  not  be  sosuined.  Amen  v.  AifiH  } 
Ir.  L.  Rep.  440,  Q.  B. 

A  defendant  in  replevin  may  move  foriodgmat 
mm  obstante  veredicto,  Jf'CVway  v.Muoii,i 
Ir.  L.  Rep.  443,  Q.  B. 

In  an  action  of  replevin,  an  immaterial  imrbi 
been  joined  on  a  replication,  and  a  rerdiot  fooad 
for  this  pluntifil  Held,  that  the  avewaot  vm  aot 
entitled  to  judgment  non  obetante  vtnJich  npoa 
that  iaaoei  though  there  was  no  ooolMriM  vt  ik 
eauae  of  aetfoD  in  Chat  plea.  lb. 

2>tf<rett.]— Aa  to  the  naceaaary  aiaoinit  cf  cn. 
dence  of  insufficiency  of  distress.  See  Orr  t. 
pheneont  5  Ir  L.  Rep.  6.  [Per  PeaDebUm,  E] 

The  6th  section  of  the  6  ft  7  W.4,  e.  75,n(tw> 
ing  a  landlord  to  deliver  a  particular  of  dittna, 
does  not  ^ply  to  actions  of  replevin  ia  the  nipetiot 
courts.   Daiy  v.  Btoom/Seid,  5  Ir.  L.  Rep.  6S. 

An  agreement  to  chance  the  gale-dsja  oo  vbioh 
the  rent  is  to  be  paid,  and  asceruioing  the  fraciM 
payable  on  the  tfenn  last  new  ^e-dw,  wilt  beitf. 
fioieot  evideuc^  to  go  to  the  jury,  of  rest  baacia 
arrear,  so  aa  to  anpport  a  diftiem.  Parcsliff.illlf- 
Am,lIr.L.Rep.S5B,CP. 

WritJ] — A  writ  of  repleidn  will  not  bs  qoiibed 
if  it  iaaue  to  get  back  gooda,  irtiicb  U»  detedurt 
obtained  by  virtue  of  a  contract,  to  cosra;  tkia 
over  the  sea  for  tbe  plaintiff,  there  betsg  qoatmi 
of  law  and  fact  which  can  be  triad  ia  tkt  aaiia. 
Corecaden  v.  Stewart,  1  Ir.  L.  Rep.  106,  B. 

When  tbeplaintiff,  fkomwfaom  anarehidbeei 
atolen,  which  waa  found  in  the  poaaawini  of  tbt 
defendant,  who  had  purchased  bar  from  a  pacif  a^ 
cuaed  of  having  atolen  har,  had  Isaad  s  wikrf 
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Held,  that  it  was  not  necessary  to  aver  continu- 
ance of  seizin  in  fee  of  the  rent  in  the  party  dis- 
training at  the  time  of  the  distress,  and  that  an 
averment  at  the  conclusion  of  the  cognizance,  that 
"  the  iocua  in  quo  is,  and  at  the  time  when,  &&,  was 
part  of  the  premises  granted  and  re-leased  by  the 
deed  of  1712;  and  by  virtue  of  which  deed,  the 
premises  therein  mentioned  were  charged  with,  and 
made  subject  to  the  said  yearly  rent,  to  be  issuing 
and  growing  thereout;  and  because  a  certain  sum 
at  the  said  time,  when,  ftc*,  was  due,  ftc.,**  was  a 
sufficient  allegation  of  thelan^  being  charged  with 
the  rent,  at  the  time  of  making  the  distress.  lb. 

Held  aUo,  that  it  is  not  necessary  to  make  pro- 
fert  of  a  deed  making  a  tenant  to  the  preecipe,  and 
leading  the  uses  of  a  recovery  ;  or  of  any  convey- 


refilevin,  returnable  into  this  court,  and  thereby 
obtained  possession  of  the  mare,  after  informations 
had  been  sworn  against  the  reputed  felon,  b<it  be- 
fore he  bad  been  tried.  The  court  ordered  the 
«rit  to  be  quashed,  and  the  mare  to  be  returned  to 
tbe  defendant  Di^  v.  4  Ir.  L.  Rep.  9,  CP. 

PUading.'] — Where  in  replevin,  the  pi ainti;)' de- 
clared for  a  taking  on  the  9th  of  August,  1 838,  and 
the  defendant  avowed  for  five  years  arrears  of  rent, 
next  before,  and  ending  on  the  25th  of  March,  1836, 
due  to  the  defendant  by  virtue  of  a  demise  thereto- 
fore made,  and  the  plaintiff  pleaded,  amongst  other 
|ileits,  a  plea  of  the  recent  statute  of  Limitations 
(3  &  4  W.  4,  c.  27,  8.  42),  to  the  whole  amount  of 
the  arrears ;  the  defendant  demurred,  principally 

00  tbe  groond.  that  the  plea  of  the  statute  should  |  ;7ce'S)e*ra\in"g  under  t'heVtatut'e  of  usJs?  lb. 
bve  been  confined  to  the  period  of  the  five  years  j  avowry,  which,  after  stating  tliat  the  taking 

wbwh  were  outside  years;  but  the  court  over.  detention  of  several  distinct  parcels  of  goods 
ruled  the  demurrer.    WtUontn  replevin  v.  i       for  aeveral  and  distinct  gales  of  rent,  in  the 

tun,  2  Ir.  L.  Rep.  1,  Q-  «.  i  conclusion  justified  the  taking  or  detention  of  all 

Although  the  terms  of  the  contract  must  be  ac-  ■  goods,  for  the  whole  arrear  of  rent.  U  bad  on 
curately  stated  in  an  avowry,  and  a  variance  in  —  -  —  -  - 

renpect  to  them  would  be  bad,  yet  the  time  stated 
is  not  matenaL    [Per  Burton,  J.]  lb. 

Where  a  further  plea  to  an  avowry,  in  the  for- 
mat part  (as  to  leave  of  the  court,  &c),  professed 
(0  be  an  answer  to  the  whole  of  the  avowry  ;  but 
in  the  substanUal  part  of  the  plea  professed  to  be 
an  answer. 


general  demurrer.  D^'oneowrt  v.  Rogerg,  8  Ir.  L. 
Rep.  450,  Ex.  Ch. 

A  plea  to  an  avowry  in  replevin,  framed  under 
under  the  10th  section  of  the  9  &  10  Vic.  c.  III. 
ought  distinctly  to  apprise  the  defendant  of  the  pre- 
cise default  complained  of  by  the  plaintiff ;  and 
inwai  pan  01  cne  piea  proiesseo  h»  oe  therrfore  where  the  language  of  the  plea  was  so 
and  only  answered  a  part  of  Hie  de-l^^y         „       ig^g  ^  aoubtfui  whether  the 


mand-    Held  good  on  general  demarrer 
r.  Yimng,  2  Ir.  L.  Rep.  76,  Q.  B. 

Semble — That  this  plea  would  be  bad  on  spe* 
dsl  demurrer.  lb. 

Where^  to  an  avowry,  the  defendant  pleaded 
ttiat  the  property  in  question  was  the  joint  property 
of  himself  and  the  plaintiff.  Held,  that  this  was  a 
good  plea ;  and  where  to  the  avowry  several  other 
pleas  vere  pleaded ;  in  all  of  which,  the  taking  was 
denied,  and  the  detention  justified.  Held,  that  the 
said  pleas  were  bad  for  duplicity.  Heeves  v.  Morris, 
2  Ir.  L.  Rep.  309,  Q.  B. 

The  plaiutiff  in  replevin  being  under  terms  to 
plesd  tisaably,  pleaded  to  all  the  avowries  and  re- 
cognizances, in  the  names  of  different  parties,  a  plea 
of  rieiis  in  arrear,  "  from  the  plaintiff  to  the  said  de- 
fendant."   The  court  ordered  the  plea  to  be  taken 

the  file  with  costs ;  but  gave  the  plaintiff  Ul>erty 
tu  plead  anew.  Orajfdon  v.  Asrnan.  4  Ir.  L.  Rep. 
121,  C.  P. 

In  replevin  the  declaration  stated  that  the  de* 
feudant  on.  &c.,  "  in  the  parish  of  St.  Thomas,  in 
tbe  county  of  the  city  of  Dublin,  in  a  certain  dwell- 
ing house,  there  took  the  goods,  ftc."  of  Uie  plain 
tiff;  and  the  defendant  demurred,  specially  on  the 
ground  that  tlie  locui  in  quo  was  not  sumcLentty 
described.  Held,  that  the  description  in  the  de- 
claration was  sufficient.  Kenny  v.  Sin^ton,  4  Ir. 
L.  Kep.  42.  Q.  B. 

In  replevin  of  a  distress  for  a  rent-charge,  tbe 
defsndaot,  in  the  cognizance,  set  out  deeds  which 
made  title  to  part  of  the  lands  on  which  it  was 
charged,  as  well  as  the  rent-charge  itself.  Held, 
tbat  it  was  aot  necessary  to  plead  the  lease  and  re- 
lease as  diatinct  deeds,  m  the  eoaveyance  might  be 
resorted  to  •>  grants  at  common  law.  Colter  v. 
UamiUiiH,  4  Ir.  L.  Rep.  285.  C.  P. 


„       ambigDoi:..  ~.  ..   

Jii/aa  ■  pigintiff  complained  of  a  non-delivery  of  the  par- 
ticulars of  distress,  to  a  person  in  possession — there 
having  been  such  a  person — or  of  tlie  defendant's 
having  omitted  to  put  the  same  on  a  conspicuous 
part  of  the  premises,  being  vacant  at  the  time. 
Held  to  be  bad  for  uncertainty.  Jiiehardgon,  v. 
Newkenham,  I  Ir.  Jur.  Si04.  Q.  B. 

Semble — The  plea  might  have  been  in  the  alter- 
native ;  provided  tbat  neither  allegation  was  so 
worded  as  to  leave  tbe  materiality  of  the  other 
doubtful,  for  the  purposes  of  the  pleading  in  ques- 
tion, lb. 

Semble — That  the  plea  was  bad,  having  been 
pleaded  to  two  avowries,  differing  in  respect  of  the 
rent-days,  and  nevertheless  referring  to  a  single 
particular.  lb. 

Parianev.]— -Lands  were  leased  after  the  passing 
of  the  4th  Geo.  4.  c  99,  and  an  establishment  for 
the  composition  of  tithes,  within  the  parish  at  a 
yearly  rent  of  £104  8s.  fid.,  together  with  £7  Is. 
fid.,  for  tithe  payable  half-yearly  ;  and  tlie  landlord, 
after  the  passing  of  the  I  &  2  Vic.  c.  109,  distrained 
for  half-a-year*8  rent  due,  viz.  one-half  of  the  fore- 
going rent  and  tithe,  minus  one-eighth  of  the  latter, 
and  in  an  action  of  replevin,  avowed  for  the  full 
amount  uf  the  said  one  half-year's  rent  and  tithe, 
without  deducting  the  one-eigbtb  of  the  latter ;  and 
at  tbe  trial  gave  tbe  lease  io  evidence.  Held  not 
to  be  a  variance.  Burke  t.  Dignamt  3  Ir.  L.  Rep. 
368.  C.  P. 

Amendment  of  Pleading*.'] — A  notice  and  con- 
sent served  on  the  plaintiff,  to  allow  the  defendant 
to  amend  and  add  new  avowries,  on  the  terms  of 
amending  the  plaintiff' s  copy,  entering  the  rules  to 
plead  de  novo,  and  p^iog  to  the  plaintiff  such  oosta 
as  might  be  incurred  by  him.  by  reason  of  the 
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amendment.  Held  to  be  suffldent,  without  the 
additioiiKl  termt  of  the  defendant  paying  the  coats 
of  pleu  in  bar.  Wktlan  v.  Anned^t  4  tr.  L.  Rep. 
17,  C.  P. 

JSWmw.]— In  replevin  it  appeared  that  the 
plaintiff,  who  was  an  admirw  of  paintings  became 
acquainted  with  the  defendantt  who  repmented 
himself  as  an  artist,  and  immediateW  after  lent  42 
paiuUogs  from  his  dwelling- house,  lor  exhibition  in 
the  defendant's  lodgings,  in  order,  ai  it  was  alleged, 
to  assist  defendant,  and  also  to  have  than  deaned ; 
and  in  about  a  month  afterwards,  the  plaintiff  pur- 
chased several  paintings  through  the  defendant, 
which  were  also  sent  to  the  same  place  with  the 
pl^ntiff's  consent.  With  respect  to  one  painting, 
it  appeared  that  the  plaintiff  gave  the  defendant  the 
money  to  purchase  it ;  sent  him  to  buy  it ;  and  di- 
rected him  to  bring  it  to  Nassau-street.  The 
defendant  purchased  the  painting,  but  did  not 
bring  it  to  Nassau- street,  but  took,  it  to  his  own 
lod^ngs  with  the  rest  of  the  plaintiflTs  paintings. 
It  further  appeared,  with  respect  to  three  others  of 
the  paintings,  tliat  when  the  plaintiff  went  with  the 
sheriff,  to  point  out  to  him  bis  paintings  in  the  de- 
fendants lodgings  %  these  three  were  missing,  and 
the  defendant  said  he  had  sold  them ;  but  upon 
search  they  were  discovered  removed  from  the 
room  in  which  the  others  were,  and  concealed  in 
the  garret  of  the  bouse.  Held,  by  the  whole  court, 
that  with  respect  to  the  one  painting  above  men- 
tioned, there  was  sufficient  evidence  of  a  taking 
of  it  by  the  defendant  to  go  to  the  jury,  and  to 
sustain  their  finding  for  the  plaintiff  on  the  plea  of 
non  espiV.  ReeveM  v.  Morritt  3  Ir.  L.  Rep.  484, 
Q.  B. 

Where  to  a  declaration  in  replevin,  the  d^eodant 
pleaded  that  the  goods  were  the  property  of  A. 
Held,  that  A.  was  not  a  party  to  the  iuit,  nor  a  pe^ 
•on  on  whose  individual  behalf  the  action  wu  de- 
fended, and  therefore  th^  he  was  a  competent  wit- 
ness. Kemp  V.  Mathewe,  9  Ir.  L.  Rep.  406,  Q.  11. 

On  an  isaoe  in  replevin,  as  to  whether  a  person 
named  Garvin  was  tenant  at  a  certain  period  to  A. 
or  B.  Garvin,  was  produced  at  the  trial  as  a  wit- 
ness, and  an  attested  copy  of  an  affidavit,  made  by 
a  person  of  the  same  name,  in  a  cause  in  the  Court 
of  Exchequer,  was  offered  in  evidence,  in  which 
the  auctions  as  to  facts  were  different  to  what 
Garvin  swore  at  the  trial.  Held,  that  such  attested 
copy  was  admissible  in  evidence — proof  being 
given  of  the  identity  of  the  person,  with  the  person 
who  swore  the  affidavit.  Garvin  v.  Carrt^  10  Ir. 
L.  Rep.  323,  Q.  B.   [Perrin,  J.  duUtante.'] 

Co$U.'}~See  Costs. 

Replevm  Bond."} — Set  Dbbt.   Civil  Bux. 
Setting  atide  Judgment.'] — See  Pbactice. 
— ♦ — 
REPLY. 
R^ht  o/T] — See  Counbei.. 

REPUGNANCE— &e  Pmadiko. 


RESTITUTION. 
Writ  ^JZssfittttton.]— ^  Encrmnr. 

A  writ  of  reetitotlon  wlU  not  be  granted  lo  a 

tenant,  who  lies  by  for  right  months  alter  the  exe. 
cution  of  the  habere,  and  pen^  the  landlord  to 
repair  and  re-let  the  premises,  thot^  the  latter  had 
obtained  judgment  in  the  ejectment  upon  entering 
into  a  consent  that  he  should  execute  a  lease  of  the 
premises  in  question  to  the  tenant  for  a  teras  of 
threelives.  iraHwT.A'«rof,9Ir.L.Rcp.S97,£x. 

RETURN-^  Shebot. 
♦ 

REVENUE— iSfftf  Maoistbatb.  BfABDMCs. 

A  grocer,  obtaining  the  license  specified  in  the  6 
&  7  W.  4,  c.  88,  a.  3,  to  retul  spirits  in  qoaotiUas, 
not  less  at  one  time  than  one  pint,  and  to  be  con- 
SDBked  elaewliere  tiian  in  the  bouse  or  on  the  pre- 
mises of  sncb  retailer,  is  liable  to  the  bigfatt  rate  of 
duty  imposed  upon  retail  spirit  licenses,  by  the  2nd 
section  and  schedule  6  Geo.  4,  c.  81.  Dickton  v. 
Papey  7  Ir.  L.  Rep.  74.  [Brady,  C.  ^.di»eenaa^e.'\ 
S.  C — Dedsion  reversed.  Viekeon  r.  Petpe,  7 
Ir.  L.  Rep.  107,  Ex.  Ch.  [Lefh>y,  B.,  RicbardH 
B.,  Torrens,  J.,  &  Pennefather,  B.,  iiteentii^ibm'l 

The  effect  of  the  6  &  7  W.  4,  c.  38,  s.  3,  is,  that 
a  licensed  publican  is  not  enUUed  to  a  groco^s  li- 
cense for  the  sale  of  coffey,  tea,  &&,  on  tbe  stne 
premises ;  and  a  person  holding  a  grooer's  lioeot^ 
is  not  entitled  to  any  other  license,  for  tbe  sale  of 
spirits,  but  that  mentioned  in  6  &  7  W.  4,  c.  38. 
s.  3.   M'Kenna  v.  Pam,  7  Ir.  L.  Rep.  98,  Ex- 

The  7th  section  of  the  3  &  4  W.  4,  c.  68;  applies 
to  tiie  case  of  a  person  applying  for  a  license  for 
the  first  time  i  and  therefore  it  is  necessary  that  s 
party  applying  fbr,  and  obtaining  a  Uoense^  should 
enter  into  the  bond  required  by  tbe  7th  seOioa, 
even  though  be  should  have  obtained  a  tioeose,  tad 
entered  into  a  dmilar  buid  in  the  preeeding  yesr. 
3f  Garry  V,  Pape,  9  Ir.  L.  Rep.  141,  Ex.  Ch. 

A  person  who  is  already  a  licensed  pablicao,  i» 
not  entitled  to  a  grocer's  license  since  tbe  panng 
of  the  6  &  7  W.  4,  c.  38.  Ji^  v.Commiteioiteriof 
Excise,  2  Ir.  L.  Rep.  287,  Q.  B. 

A.  and  Co.  being  brewers,  at  W.,  and  haring 
two  licenses,  one  authorising  them  to  brew  for  ule, 
and  another  to  brew  and  retail  beer,  to  be  cob- 
sumed  elsewhere  than  on  tiietr  premiMs — leot  s 
van  to  C,  in  charge  of  a  servant,  who  from  it,  oo 
their  behalf,  sold  beer  by  retail  to  any  person  who 
o&red  to  buy.  Held,  that  no  other  license  fat 
ddng  so  was  required  by  the  6  ft  7  G.  4,  e- 81. 
Qussr^  was  any  license  necessary  for  sodi  a  silt, 
Shevene  v.  StrangmatUj  1  Ir.  Jnr.  159^  Ex. 

Semble — That  In  cases  of  aerions  doolA  as  to 
the  eonstruotion  of  statute^  and  licences  tbsfeus- 
der,  the  court  will  be  slow  to  inflict  pcoahies  for 
their  inf^ingemenb  Ih, 

Infitrmation,'} — Where  a  defendant  was  arreotad 
under  the  95th  section  ofthe  3&4W.4.C.5S, 
by  virtue  of  a  capiat,  whidi  reeited.that  an  'u&tt' 
mation  had  faeim  exhibited — no  infonDatioe  hav- 
ing been  exhibited  or  filed.    Held,  that  the  (tfo- 
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ceedlng  w  regular.  Attorney  Qtiuni  v.  Kyie^ 
$  Ir.  L.  Rep.  87,  Rev.  Kx. 

Held  tlse^  that  the  derflodattt  «u  not  entitled  to 
t  tofj  or  iLD  inqteetioD  of  tba  affidavits^  imon 
wbiu  dM  flat  fiv  liw  eapku  waa  grounded.  Jh. 

The  a{>pe«nnioe  in  eom%  mentioned  in  the  95th 
rtdkm,  may  be  made  hj  attorney ;  and  bail  to 
aiuwer  the  forfeitures,  may  be  taken  before  com- 
misuooers  appointed  by  the  parties.  H. 

An  information  being  exhibited  before  a  magiS' 
trate  against  two  parties,  under  the  1  ft  2  W.  4,  c 
35,  for  that  they  did  keep  a  certain  mtU,  and  did 
permit  to  be  received  into  it  certain  malt,  the  do- 
ties  of  which  had  not  been  paid  t  and  the  evidence 
adduced  to  support  the  infonBationi  having  proved 
that  the  mill  was  the  property  and  kept  by  one  of 
the  two  parties  only,  the  magistrate  disndsaed  the 
cais.  Heidi  that  the  informamn  waa  not  supported 
by  die  evideBoe^  and  that  the  decision  of  the 
nagiitnile  waa  oorreob  7%c  Qtutn  v.  Jf^CWfois, 
8  Ir.  L.  Rep.  27,  Rev.  Ex. 

Undef  the  19th  aeetton  of  the  1  ft  2  W.d,&SS, 
an  information  waa  exhibited  againrt  Uie  defimdant 
for  having  been  (bund  in  a  certain  place,  where  the 
I>rocees  of  distillatipn  was  then  carrying  on.  Held, 
that  the  detdslon  of  the  magiitrates  dismissing  the 
complaint,  on  the  ground,  that  the  evidence  proving 
that  the  defendant  was  not  seen  or  arrested  in  the 
place,  but  was  only  seen  coming  out  of  a  shed  at- 
tached to  an  old  house  within  which  the  distillation 
«aa  carrying  on,  and  was  arrested  within  a  few  paces 
(if  the  shed,  did  not  sustain  the  information,  was 
erroneous.  On  certiorari  to  this  oourt,  that  decision 
vas  quashed,  ind  the  eaae  sent  back  to  the  magis- 
tntea  to  re-bear  and  decide  on  the  merits.  Reg.  v. 
MvUintf  8  Ir.  L.  Rep.  Sfl,  Rev.  Ex. 

The  court  qnaahed  thedeeislon  of  certain  magia- 
trates,  dismlseing  an  inftmnatlon  exhilnced  benm 
them,  under  the  -19th  seedon  of  1  ft  2  W.  4,  e.  66, 
xgaintt  the  defendant,  for  having  been  ftrand  fn  a 
certain  place  wherein  the  process  of  illicit  distilla- 
tion was  then  carrying  on — the  magistrates  errone- 
jvii\j  conceiving  that  evidttice  of  the  defendant 
■xing  found  not  upon  the  place,  but  being  seen 
Mining  out  of  it,  and  pursued  and  arrested  at  some 
listanee  from  the  place,  the  officer  arresting  not 
laving  during  that  period  lost  sig^t  of  biro,  was 
lot  sufficient  to  support  die  informatioa.  R^.  v. 
(TmuB,  8  Ir.  1..  Rep.  35,  Rev.  Ex. 

Where  an  information  charged  that  a  party  did 
:uowing1y  harbour  and  conceal,  and  did  also  per- 
Btt  and  anfl^  to  be  harboured  and  cosoealed  oer- 
ain  contraband  artielee,ud  tbeeonvietion  thereon 
djudged  him  guilty  of  the  oAtaee  ao  afaMgod. 
laid  that  tMa  infbrraatlon  did  not  eharge  two 
ffences,  and  that  there  was  no  duplicity  in  the  con- 
iction.  Reg.vJi^Naghten,  8  Ir.L.Rep.  93,  Rev.  Ex. 

An  appeal  does  not  lie  under  the  7  ft  8  Geo.  4, 
.  5:1,  a.  82,  from  a  dismissal,  by  parties  at  petty 
»«lon8,  of  an  information  brought  for  a  custom's 
fTence,  (under  the  3  ft  4  W.  4,  c.  53,  s.  44,)  by  an 
idse  officer,  by  virtue  of  the  4  ft  5  W.  4,  cap.  5S, 
28.  R^.  V.  M*F«^^  7  Ir.  L.  Rep.  395,  Q.  B. 
In  revenue  cases  the  court  will  not  grant  the  or- 
inary  rule  that  the  defendant  join  in  -the  expense 
f  the  demurrer  books  or  judgment  for  dm  plaintiff,  j 
^eg.  V  ,  1  Ir.  Jur.  236,  Rev.  Ex.  i 


BabMi  CnjiM.]— For  the  practice  aa  to  issuing 
an  htthem  oorptu  at  the  revenue  idde  of  the  Exche- 
qner,  see  Tk*  Attmnug-gnml  v.  AiMmm,  5  Ir.  I.. 
Rep.  264,  Rev.  Ex. 

Notiee  of  Trial,  1  4r  2  fT.  4,  c.  55,  #.  19.]— The 
defendants  having  been  arrested  in  a  house  in  which 
illicit  distillation  was  then  carrying  on,  and  brought 
before  a  magistrate^  were  then  admitted  to  bail  un- 
der the  36th  section  of  that  Act,  to  appear  on  a  cer> 
tain  day  before  the  petty  sessions.  On  the  day  fixed 
for  the  trial  they  appeared,  and  objected  that  they 
were  not  duly  summoned,  or  any  notice  of  trial  for 
that  day  served  upon  them,  in  contravention  of  the 
terms  of  that  statute.  The  magistrates,  admitting 
the  objection,  dismissed  the  complaint.  Held,  that 
such  summons  or  notice  for  trial  was  not  necessary ; 
and  therefore  this  court,  upon  certiorari,  quashed 
the  decision  of  the  magistrates,  and  sent  the  case 
back  to  them  to  re-hear  on  the  merits.  R^.  v.  Git- 
letpie,  9  Ir.  L.  Rep.  36,  Rev.  Ex. 

7  &  8  Geo.  4,  c  52. 1.  1,  and  4  5  W.  4,  e.  51, 
/.  6.] — Held,  that  so  much  of  the  7  ft  8  Geo.  4, 
c.  5^  B.  1,  as  imposed  the  forfeiture  of  malt  found 
in  an  unentered  building  was  impliedly  repealed  by 
the  above  enactments  of  the  latter.  Attomeu-ffene- 
ral  V.  Dunne,  I  Ir.  L.  Rep.  857,  Gx. 

When  two  statutes  have  the  same  purview,  and 
inflicting  diflbrent  punishments  for  the  same  offence, 
the  punishments  are  not  to  be  taken  as  cumulative, 
but  the  latter  statute  is  to  be  taken  as  expressing 
the  intention  of  the  Legislature,  and  therefore,  so 
far  as  relates  to  the  punishment,  repealing  the  for- 
mer one.  lb. 


REVERSION. 
Between  Landlord  and  Teitant.']-~See  Eirct- 

MENT,  (LrSSOR's  TiTLE.) 

 ♦  

REVIVAL— ScxEK  Faoias. 


ROMAN  CATHOLICS— Harmagb. 
Where  by  a  charter  of  the  reign  of  Edward  I. 
perpetual  cbauntry  of  one  or  two  chaplains  was 
founded  in  the  church  of  St.  Nicholas  in  the  city  of 
Dublin,  and  leave  and  license  was  thereby  granted 
to  the  aaid  chaplain  or  chaplains,  and  their  succes> 
sora  to  acquire  lauds,  and  to  the  amount  of  £ 
to  hold  to  them  and  their  successors  for  ever ; 
and  leave  and  license  was  thereby  also  granted  to 
the  proctors  of  the  said  church  for  ever,  by  and  with 
the  assent  of  the  "honest  parishioners  of  aaid  church* 
whenever  and  as  often  as  it  should  happen  that  the 
said  chaplain  or  chaplains,  or  his  or  their  successors, 
should  die  or  misbehave  themselves,  to  diadurg^ 
depose^  and  remove  him  or  them  from  their  service^ 
and  elect  and  eonstitate  one  or  more  fit  persons  in 
the  stead  of  him  or  them  ao  removed  or  deposed  from 
time  to  time  for  ever.  Held,  that  the  Roman  Ca- 
tholic parishioners  are  disqualified  at  the  jiresent 
day  from  voting  in  elections  of  such  chaplain  or 
chaplains.   Reg.  v.  Scott,  3  Ir.  L.  Rep.  219,  Q.  B. 

Semble,  that  a  naturalized  Jew  might  vote  iu  this 
election.  lb, 
A  marriage  without  the  de;greaa  of  consanguinity 


Digitized  by 


126 


Scire  Facias, 


[DIGEST  OF  CASES.] 


Scire  Faeitu. 


forbidden  by  the  33  Hen.  8,  c  6,  celebrated  between 
Romao  Catholics  by  a  Roman  Catholic  priest  is  a 
valid  marriage,  sufHcieot  to  make  a  second  felony 
within  the  statute  of  bigamy.  JZ^.v.  Burke,  6  Ir. 
L.  Rep.  549,  Q.  B. 

Roman  Catholics  are  not  admissible  to  scholar- 
ships in  Trinity  College  Dublin.  Jn  re  Dents  C. 
Hermy  9  Ir.  L.Rep.  56,  n. 

The  certificate  of  a  Roman  Catholic  clergyman  is 
not  soffidoit  evidence  of  the  &ct  of  marriage.  Far' 
nil  V.  Maguire,  3  Ir.  L.  Rep.  187,  Q.  B. 


SAVINGS'  BANK-^  Chaboihg  Obdeb. 


SCIRE  FACIAS—^  Plbadino.  Shibift. 
Statotb  of  LnuTATzoira. 

K  JUDOMEKT. 

II.  Recookizavcb. 


ment  that  payments  of  interest  were  made  "for  nai 
OQ  account"  oftheconusor,  and  not  statiDgbjvbom, 
is  insufficient,  fftfmorw  v.  Wigmore,  I  Ir  L  IUil 
103.  Q.  B. 

The  affidavit  of  an  assignee  of  a  judgment,  wlw 
seeks  to  revive,  must  shew  by  spedal  drcDBnUiias 
that  it  is  still  unpaid.  Holmes  t.  Gregwy,  3  Ir.  ^ 
Rep.  66,  C.  P. 

Upon  motion  for  liberty  to  istoe  a  &i  A.  tg 
revive  a  judgment  twenty  years  old,  the  iffidsriu 
must  state  ojf  whom  payments  of  interest  hive  beea 
made.  Crenim  v.  tSbwAduon,  S  Ir.  L  Rep.  3$7 
Q.B. 

One  of  two  conasors  4^  a  joint  judgmest  bcji^ 
dead,  a  tci.Ju.  may  issue  to  revive  it  againtttfae  tor. 
viving  conusor,  aud  the  heir  and  twre-leaasu  U 
the  deceased  conusor.  Keegan  v.  Deaku,  4  Ir.  L 
Rep.  15.  C.  P. 

An  affidavit  for  liberty  to  issue  a  acLJa.  to  n- 
vive  a  judgment,  if  the  judgment  be  over  twentj 
years  old.  should  specify  the  particulars  u  to  ^ 
payments  of  interest  relied  upon.  Anfmymm,  4  Ir. 


I.  Jddoheiit. 

JsmtHg  Scire  Facias.'] — Where  an  arrangement  \  L.  Rep.  104,  Q.  B 
bad  been  entered  into  by  a  committee  consisting  of  ]  A  scire  faaas  to  revive  was  issoed.  thejudgmeot 
several  members  of  a  company,  for  tlie  purpose  of ;  being  more  than  twenty  years  old,  it  bnog  nerdjr 
contributing  and  collecting  contributions.  In  order  !  "wo™  "  that  aeveral  sums  had  been  paid  vitbiatk 
to  discharge  the  debts  of  the  company,  the  court  j  Iwt  thirteen  years,  on  foot  of  interest*  Wvd- 
refused  to  allow  a  scirejacias  to  issue,  on  a  judgment  1  "W^^^  Blake^  4  Ir.  L.  Rep.  4l7,  C.  P. 
obtained,  against  the  public  officer  of  the  company,  *  ' 
by  a  creditor  put  forward  by  such  committee,  against 
a  former  member  of  the  company,  who  was  alleged 
to  be  a  membfr  for  the  time  being,  but  whose  name 
did  not  appear  on  1  heregistry.  Sutherland  v.  Hodges^ 
6  Ir.  L.  Rep.  292,  Q.  B. 

The  court  granted  a  scire ^xias  to  revive  a  j  udg- 
raent  more  than  twenty  years  old,  altbongh  there 
was  nothing  to  take  it  out  of  the  statute,  except  a 
revivor  against  the  conusor  in  1625,  and  an  ackuow 


ledgment  in  writing  by  his  wife,  written,  as  the  ap-  discharged  as  an  insolvent  debtor, 
plicaut  believed,  with  the  sanction  and  authority  of  |  representatives  of  the  conusor  wer 
her  husband.    Auipu*  vfEgan  v.  Jogee,  6  Ir.  L.  vivft   DiUon  v.  Kennedy,  1  Ir.  U 


Atsig^iue  of        v.  Jajfce, 
Rep.  341,  CP. 

The  court  issued  a  scire ^fitdas  to  revive  a  judg- 
ment more  than  twenty  years  old,  recovered  against 
a  personal  representative  t^fronii  tettatorist  although 
there  had  been  no  payment  of  principal  or  interest, 
or  acknowledgment  in  writing  within  twenty  years, 
and  nothing  to  keep  it  alive  eacept  the  continuance 
of  a  Cliancery  suit.  Gower  v.  Jatmks,  6  Ir.  L.  Rep. 
843,  C.  P. 

Where  a  judgment  had  been  obtained  in  1818  by 
A.  against  b ,  and  in  1 882  a  scire  Jaciat  had  been 
sued  ont  thereon  by  the  joint  administraton  of  A., 
which  scire/acias  was  served,  and  the  rule  for  judg- 
ment entered  thereon  in  January.  1834,  and  no  fur- 
ther proceedings  were  had  on  foot  of  the  scire ficiaa, 
the  court  refund  to  grant  liberty  to  proceed  00  the 
BCTiie  fadast  and  to  allow  a  suggestion  to  bo  entered 
for  that  puraose,  stating  the  death  of  one  of  the 
plaintiff^.   Roche  v.  BttUte,  6  Ir.  L.  Rep.  479,  Q.  B. 

A  judgment  in  scirejacias  is  headed  of  the  term 
of  which  the  first  writ  of  scire  Judas  is  tested,  but 
is  entered  on  the  roll  of  the  term  In  which  thej  odg- 
ment  is  marked.  (ySeilfy  v.  Monaghanf  6  Ir.  L 
Rep.  507,  Ex. 

In  an  affidavit  to  ground  a  motion  for  liberty  to 
issue  a  sdre  facias  to  revive  a  judgment,  a  state- 


A  judgment  may  be  revived  by  the  penoul  re* 
presmtative  of  the  cestmi  trusit  the  penoul  re- 
presentative of  the  person  in  whom  the  kgsl  eaiie 
was  vested,  being  out  of  the  jurisdietioB.  Tufi 
V.  Keify,  4,  Ir.  L.  Rep.  220.  CP. 

Sdre  facias  to  revive  a  judgment  of  Hilary  Term, 
1807— It  was  never  revived  or  redocketed;  ibe 
conusor  was  entitled  for  hia  life  to  the  interert  of 
the  sum  secured  by  the  judgment,  the  prindpil  to 
go  upon  his  death  to  his  issue.    The  ooawor  wu 

Held,  thtt  the 
were  entitled  to  re- 
Rep.  296,  Q,B. 

On  a  motion  by  the  assignee  of  a  jadgaKU,  tu 
liberty  to  issue  a  yb.  to  revive  the  eosit  da* 
pensed  with  the  usual  affidavit  of  the  originlflon. 
sor ;  that  the  full  sum  waa  due  on  foot  of  the  judg. 
ment,  at  the  time  of  the  asstgnment— itbeiif  itm 
that  tlie  coDusee  was  bed-ridden,  and  onabk  to 
malte  an  affidavit  Sahum  r.  LoriAmtUeff,h  b. 
L.  Rep.  91,  C.  P. 

The  court  would  not  grant  liberty  to  the  usgnee 
of  an  assignee  of  a  judgment,  to  issue  tan. /a.  to 
revive  it — the  original  conusee  being  dead,  sdiI  tiw 
first  assignee  making  no  affidavit ;  snd  the  ippli- 
caot  merely  swearing  that  the  judgmest  vuts- 
signed  to  him  in  consideration  of  the  sum  of  i4»3, 
without  stating  tliat  be  bad  paid  anytiiiajr  for  iu 
/ft. 

A  judgment  of  1719.  having  been  sMigoed  is 
1830.  the  CMiusor  and  conusee  berng  prerkwdj 
dead,  the  court  would  not  issue  a  so.  to  mivt 
it,  00  an  affidavit  which  stated  that  all  iotereit  dw 
on  foot  of  it  had  been  paid  up  to  the  (irecedii^ 
May,  without  stating  anything  sp^tic  of  tbepiT. 
ments  previous  to  the  asugomeut  Kinm 
Blake,  5  Ir.  L.  Rep.  187.  C.  P. 

The  court  will  not  grant  an  order  for  libert;  le 
issue  a  set.  ya.  to  revive  ajudgnwut  wore  ilm 
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ity  years  old,  when  there  has  not  been  any  pay- 
t  of  interest,  or  anything  to  take  it  out  of  the 
lie,  except  a  written  acknowledgment  given 
E  tbe  expiration  of  the  twenty  years.  Bradu 
'itsgerald,  1  Ir.  L.  Rep.  295,  Q.  B. 
II  admission  in  the  schedule  of  an  insolvent  of 
in  due  on  foot  of  a  judgment,  is  an  admission 
lin  tlie  40th  section  of  -  the  3  &  4  W.  4,  c.  27 ; 
liberty  to  issue  tbe  »cu  fa.  will  not  be  granted 
^  the  affidavit  grounding  the  application  have 
>)>y  of  the  schedtile  containing  the  admlsaion 
ched  to  it.  Cockburn  v.  Wkite,  Bl.  D.  &  O., 
.Q.  B. 

kniee,] — Service  of  a  tcire  fitdat  to  revive  a 
paent  need  not  be  personal.  £fttf  v.  StaweU, 
.L.  Rep.  104,  Q.  B. 

ervice  of  this  writ  by  throwing  it  into  defeu- 
i'b  yard  through  an  open  in  tbe  gate,  was  deemed 
d  service  uuder  tbe  cireumstanoee  of  this  case. 

ittbatitution  of  Sctw*?.] — Service  on  tbe  conu- 
of  a  judgment,  who  has  absconded  from  tbe 
ntiT,  of  the  conditional  order  for  liberty  to  issue 
t. ft.  to  revive  a  judgment,  will  be  substituted 
wrving  bis  wife  and  son  who  reside  upon  his 
perty,  and  a  receiver  who  has  been  appointed 
r  it  in  an  equity  cause.  Moilojf  v.  Clarke^  I  Ir. 
Rep.  38,  Q.  B. 

lervice  of  a  scire  fadaa  was  substituted  on  the 
?r  of  the  heir  of  the  conusor,  who  was  residing  in 
erica.   Johnton  v.  Wilson,  3  Ir.  L.  Rep.  273, 

Vhere  the  residence  of  the  heir-at-law  and  one 
isee  cannot  be  ascertained,  the  court  will  sub- 
ite  service  of  a  sci>fa.  on  the  remfuniQg  devisees 
dent  in  this  country.  v.  Fyan,  BI.  D.  & 
31,  Ex. 

Xtlum  to  WrU.'\ — See  Shebiff. 

Moving  on  ScL  A  party  will  not  be  per- 

>ed  to  move  on  a  sci.Jh.  in  a  term  it  is  not  re- 
lable,  unless  be  take  the  earliest  opportunity  of 
'lying  to  the  court  for  liberty  to  doso;  but  adelay 
the  part  of  the  plaiiititi',  in  not  applying  until  late 
lie  term,  was  cured  by  the  circunistance  of  the 
radant  having  asked  the  plaintiff  for  time  to 
ad.  Jfa/e^  v.  aMaOey,  &  Ir  L.  Rep.  1.  C.  P. 

Seim  FaMav.J— Where  a  judgment 
revivor  and  execution  thereon  bad  been  set  aside, 
vllegations  of  non-service  and  of  payment,  on 
tenus  of  the  plaintiff  issuing  another  arire  fa- 
it and  trying  an  issue  on  a  plea  of  payment  at 
next  assizes,  the  defendant  undertaking  not  to 
ng  any  action  whatever.    Tlie  plaintiff  having 
■Ued  to  issue  said  scire  fnciasy  the  court  con- 
ned the  setting  aside  tbe  idre  facias  and  execu- 
and  struck  out  the  undertaking  on  the  part  of 
'^efeudant  not  to  bring  an  action.    TvthUl  r. 
'I^nk,  7  Ir.  I^  Rep.  205,  C.  P. 
^he  plaintiff,  being  tbe  persooal  representative 
.surviving  assignee  of  the  judgment,  was  de- 
ibed  in  the  title  ol  a  demurrer  to  the  tdre  facias 
the  awgoee  of  tbe  judgment,  and  tbe  plaintiff 
*">g  marked  judgment,  the  court  set  it  aside,  but 
'ovfid  the  phtintUr  to  amend.    The  defendant 


having  made  no  affidavit  of  merits,  and  it  appearing 
that  the  plaintiff  could  not  amend,  he  was  allowed 
to  quash  the  writ.  Lowe  v.  Haart,  8  Ir.  L.  Rep. 
263,  CP. 

An  affidavit,  to  ground  a  motion  for  a  set.  fa.  to 
revive  a  judgment  at  the  suit  of  a  banking  com- 
pany, made  by  the  solicitor  of  tbe  company,  is  not 
sufficient  unless  the  facts  deposed  to  be  within  bis 
actual  knowledge.  Bank  of  Jretand  v.  -  -  ■ 
9  Ir.  L.  Rep.  266,  Ex. 

Plmding.'] — Scire  facia*  upon  a  judgmeut  set- 
ting forth  an  assignment  by  deed  of  tbe  judgment 
debt,  according  to  the  form  of  tbe  statute  in  such 
case  made  and  provided,  as  by  the  memorial  and 
record  of  the  same  enrolled  manifestly  appears.** 
Plea,  that  no  one  witness  to  the  memorial,  who 
was  a  witness  to  the  deed  of  assignment,  made  an 
affidavit  at  the  foot  of  the  memorial  of  the  true  per- 
fection of  the  deed  of  asugnment  and  memorial 
before  the  officer,  &c  where  the  judgment  was 
entered  secundum  formnm  statuti,  and  that  therefore 
the  judgment  was  not  duly  assigned  secundum  Jin- 
mam  ttatuti.  Held  bad  as  amounting  to  a  plea  of 
tml  tiei  record.  Walter*  v.  Lidwell,  9  Ir.  L.  Rep. 
362,  CP. 

To  a  scire  facias  on  a  judgment,  the  return 
alleged  that  the  conusor,  at  the  time  of  the  rendition 
of  the  judgment,  was  seised  of  a  descendible  free- 
hold, but  did  Dot  aver  it  to  be  still  subsisting.  Plea 
by  the  heir,  that  A.  B.  was  seised  in  fee  before  the 
issuing  the  scire  faciast  and  being  seised  before  the 
iasuiDg  of  the  tare  facia*,  to  wit,  on  ftc,  demised 
to  tbe  heir  for  one  year,  and  so  from  year  to  year,  by 
virtue  of  which  demise,  which  is  still  subsistinf^  tlw 
heir  is  still  possessed,  and  that  the  conusor  waa  not, 
at  the  time  of  the  rendition  of  tbe  judgment,  seised 
of  a  descendible  freehold  still  subsisting.  Replica- 
tion, that  he  was  seised  at  the  time  of  rendition  of 
judgment,  modo  et  forma,  as  in  scire  facius  and  re- 
turn stated.  Queere,  first,  whether  the  repUcatiou 
is  bad  for  not  averring  the  descendible  freehold  to 
be  still  subsisting ;  secondly,  whether  the  plea  is  had 
being  a  plea  by  the  heir  of  non-seisin  in  the  ances- 
tor, lb. 

Plea  (to  tbe  same  scire  facias)  alleging,  that  it  is 
stated  in  tbe  memorial  that  the  deed  of  assignment 
bears  date  the  19th  of  June,  1843,  and  that  it  is  not 
stated  in  the  memorial  that  the  deed  was  perfected 
on  any  other  day,  as  appears  by  die  record  of  the 
memorial,  and  averring  that  the  deed  was  not  per- 
fected on  the  19th  of  June,  1843,  but  was  in  fact 
perfected  on  another  day,  Held  to  be  bad  as  amount- 
ing to  a  plea  of  niU  tiel  record.  Jb. 

A  judgment,  and  by  the  executors  of  the  conusee, 
a  judgment  in  debt  obtained  for  the  amount  of  the 
debt  secured  by  the  original  judgment,  and  of  an- 
other debt ;  death  of  the  debtor  in  execution  under 
R  ca.  sa.  upon  the  second  judgment  is  no  bar  to  the 
asngnee  of  the  original  judgment  having  execution 
against  the  lands  of  the  conusor.  Jb. 

The  omission  of  tbe  quod  recuperet  in  a  writ  of 
scire  facias  to  revive  a  judgment  is  bad  on  special 
demurrer.  Mtrriarty  v.  Irt'fron,  1  Ir.  L-  Rep.  52,  CP. 

Scire  facia*  issued  by  the  executors  of  a  conusee 
of  a  judgment,  recited  and  prayed  execution  of  the 
judgment,  which  was  recovered  upwards  of  twenty 
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yenrs  before  the  iHoing  of  the  writ.  Plea,  statute 
of  UmiUtioni,  3  &  4  W.  4,  a  S7,  •.  40.  Replica- 
tion, ■  judgment  of  revivor  recovered  by  thenuelves 
within  twenty  years.  Held  by  the  House  of  Lords 
that  the  plea  was  a  aoffioioit  answer  to  the  claim  as 
stated  in  the  declaratioo,  and  that  the  replication 
was  bad  upon  general  demurrer,  being  a  departure 
from  the  declaration.  Farran  v.  Btre^brd^  5  Ir.  L. 
Kep.467,  Dom.Proc. 

A  new  right  accrued  with  said  executors  by  the 
judgment  of  revivor.  Jb. 

Minble>  the  time  <tf  limitation,  prescribed  by  the 
8&4  W.4,c.47,  8.4<^  b^iins  to  ran  from  the  entay 
of  the  original  judgment,  and  not  from  the  date  tn 
the  judgment  of  revivor,  except  that  where  a  new 
ri^  was  conferred  by  the  judgment  of  revivor  the 
money  soo^t  to  be  recovered  may  be  oontidered  to 
have  been  secured  Id  them  by  that  judgment,  witUn 
tfie  true  meaning  of  the  40th  setAion  of  the  S  &  4 
W.  4,  c  S7,  and  the  time,  therefore,  begins  to  run 
fl-om  the  date  of  such  a  judgment  in  scire  facia*,  lb. 

In  a  Mcirejadat  at  the  suit  of  the  assignee  of  the 
personal  representative  of  the  conusor,  the  writ,  after 
stating  the  recovery  of  the  judgment,  stated  that  "the 
said  D.  F.  (the  conusee)  is  since  dead,  and  afterwards 
D.  B.  F.,  administrator  of  the  said  D.  F.  deceased, 
by  his  deed  duly  executed,  the  judgment  debt  and 
damages  aforesaid,  according  to  the  form  of  the  sta- 
tute in  such  case  made  and  provided  to  R.  B.,  the 
plaitttifF,  transferred  and  anigned,  as  by  the  said 
memorial,  ftc."  Held,  upon  special  demurrer  to  this 
writ,  first,  it  was  not  necessaiy  to  state  the  time  of 
the  death  of  the  conusee;  secondly,  it  was  suffi- 
ciently shown  that  the  assignment  was  executed  after 
the  death  d  the  conusee ;  thirdly,  that  it  sufficiently 
appeared  that  administration  to  the  ooDusee  was 
obtained  before  execution  of  the  assignment — the 
document  amounting  to  this,  that  D.  B.  F.  b^ng 
administrator,  assigned.  Fourthly,  the  same  aver- 
ment supplied  the  want  of  an  averment  that  the 
conusor  died  intestate,  as  it  imported  that  D.  B.  F. 
was  the  1^1  administrator  of  the  conusee,  and 
whether  he  was  so  to  an  intestate,  or  adminiscrator 
with,  the  will  annexed,  is  not  mat«rial,  and  when 
the  administration  is  not  granted  to  the  plaintiff,  but 
to  the  party  through  whom  he  derives,  it  is  not  ne- 
cessary to  malte  profert  of  the  letters  of  administra- 
tion, or  set  out  the  particulars  thereof.  Fifthly, 
that  it  was  not  necessary  to  make  profiart  of  the 
aangnment;  and  rixthly,  that  it  is  not  neoessory 
to  specify  the  time  of  the  entry  of  the  memorial 
upon  the  roll.  Barry  v.  JSoare,  4  Ir.L.Rep.  97,  ^B. 

A  scire  fitciag  stated  a  judgment  at  1825  for 
£2000,  ana  £2  Is.  damages  recovered  in  the  court 
of  the  late  King  George  IV.  before  our  justices. 
Held  not  to  be  a  variance  either  in  the  description 
of  the  court  or  in  the  statement  of  the  amount  of 
the  judgment.  Fatr  v.  Rm^et^,  4  Ir.  L.  Rep. 
405,  C.P. 

A  §cire  Juciaa  againttt  a  surviving  conusor,  and 
the  heir  and  terre-tenants  of  the  deceased  conusor, 
and  prayed  execution  against  the  former  generally, 
and  against  the  lands  which  were  of  the  latto-,  fte. 
The  sheriff  at  the  conclusion  of  his  return  cerdfled 
that  "  at  the  time  of  the  rendition  of  the  within 
judgment,  or  at  any  time  afterwards  during  the  life- 
time of  the  said  A.  D.  that  there  ore  not,  wn  were 


there  any  heir  or  heirs  of  the  said  A.  O.,  oar 
were  theqe  any  tenants  any  othM*  Unds  or  tene- 
ments wUch  were  <tf  the  said  A.  D.,  at  tlie  time  of 
the  rendition  of  tiie  aaid  judgment,  or  at  any  time 
afterwards,  within  my  bailwick,  to  whom  1  coald 
make  known, as  by  the  within  writ  I  amoomnunded." 
Held,  that  there  was  no  misjoinder  .in  t^  aaid  writ, 
and  that  the  prayer  of  execution  was  not  irrcgnlw. 
Held  also,  that  the  sheriff's  return  was  bad  in  faav- 
iOg  restricted  the  return  of  the  tenants  to  tliaee  who 
were  tenants  of  tlie  lands  during  tbe  life  of  the  de- 
ceased oonusor.  JV^Amwsv.ZHpAm,  4Ir.L.Bep. 
406,  C.  P. 

To  a  scire  JkcioM  by  the  asrigoee  of  a  jodgatenc 
of  Hilary  Term,  1809,  ag^nst  the  oesipwe  of  the 
oonuBor,  who  hod  been  a  banlcnipt,  tbe  defendaBft 
pleaded  that  at  the  time  of  the  readitioa  of  the  jo^ 
ment,  and  from  thence  oontinnally  until  tks  imng 
of  the  commisrioD,  the  eonusor  uid  been  a  trader, 
ftc«  and  that  upon  tbe  1st  of  June,  1819,  be  hod 
been  indebted  to  A.  in  £100,  and  bdng  so  indebted 
afterwards,  to  wit,  on  the  day  and  year  last  afore- 
said, he  became  a  bankrupt,  and  thereupon  after- 
wards a  commission  of  bankrupt^^  issued  against 
him.  Held,  on  special  demurrer  to  the  plea,  that 
it  sufficiently  appeared  that  tbe  bankruptcy  occurred 
after  the  rendition  of  tbe  ju^;ment.  Stmpari  v. 
B»gg»^  3  Ir.  L.  Rep.  379,  Q.  B. 

A  scire  fheias  by  the  assignee  of  a  judgment  re- 
cited the  recovery  of  the  judgment,  attd  that  D.  St 
Q.,  afterwards  by  his  deed  duly  executed,  tbe  judg- 
ment debt  and  damages  aforenid,  acoording  to  the 
form  of  the  statute  in  audi  case  made  and  provided, 
to  H.  Fulton,  tranaliMTed  and  omgned,  v  bj  de 
memorial  and  record  of  the  aanse  in  oor  eosrt  bcAre 
us  remains  and  oppears.  Held  to  be  a.  soffieieat 
avermmt  of  title  in  the  assignee,  witfaocA  apeoally 
setting  out  the  due  perftmnanee  of  tbe  reqidntesof 
the  9  Geo.  2,  c.  5.  Ctwk  v.  jPWAom,  5  Ir.  L.  Rcfk 
322,  Ex.  Ch. 

Held,  that  the  defendant  having  pleaded  isW  titt 
record  of  the  memorial  of  the  assiyimeot,  that  a 
replication  of  tiei  record  and  prayu^  hmiectioB, 
was  correct  lb. 

Held,  that  tbe  record  of  the  memorial  of  tlie 
asrignment  not  being  on  the  reocwd  belOTe  the 
Court  Error,  tbe  plaintiff  in  enw,  wbo  asoigBsd 
for  error,  that  there  was  no  sooh  reoord  of  tbe  oic- 
morial,  was  bound  to  have  an  applieatiim  oo  notice, 
befbre  the  oose  eomeon  IbrargUBoi^lbr  m  writof 
esF^wrar^  to  have  tbe  sold  recnid  brooght  lor  ia- 
BpeetioD.  lb. 

In  a  Seu  Fa.  by  an  exeeotor  of  tbe  eoBiiaee,  tbe 
defendant  was  called  on  to  show  anyUaag  far  hm- 
self,  why  tlie  plaintiff  should  not  have  execotko 
against  him,  according  to  ttie  form  of  tbe  reoovetr, 
without  stating  as  executor.  Held  to  be  SBficteoi. 
Smyngton  v.  Comiw,  6  Ir.  L.  Rep.  SSH,  C  P. 

In  a  Sci.  Fa*  by  tbe  ossigneeof  s  jadgmeat,  it  ii 
not  neoeosarj  to  make  pr^brt  <tf  tbe  deed  of  as- 
signment, or  to  show  that  tlie  memorial  was  cs- 
rolled  pursuant  to  tbe  oti^nte  9  G.  8,  «  5  ;  or  eie* 
euted  with  tbe  several  requiritestbereby  preeeribel 
DiUim  V.  BatUtm,  6  Ir.  L.  Rm.  568,  Ex. 

Tbe  Sci.  Fa.  stated  that  J.  on  tbe  oonftsaiaB 
and  adinowle^[meDt  d  J.  H.,  moorered  «  jodg- 
ment  **  against  tlie  ioid  drfMiiiant"   Held  e  s«f- 
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ficient  avenneiiC  of  a  recovery  against  J.  H.,  with- 
out expressly  averring  tlie  latter  to  Ike  the  defen- 
dant, lb. 

An  averment  in  a  Sci.  Fa.  that  the  conusor 
"  died,  and  that  A.  H.  became  his  executrix." 
Held,  on  special  demurrer,  not  to  be  too  general, 
A.  H.  being  Ftyled  in  a  subsequent  part  of  the 
writ,  executrix  of  tlie  last  will  and  testament  of  the 
conusor.  Jb. 

A  negative  plea  to  a  writ  of  Sei.  Fa ,  ought  not 
conclude,  either  with  a  verification,  or  to  the  coun- 
try.   CuUen  T.  Sharkatt,  6  Ir.  L.  Hep.  239,  Ex. 

No  pleading  to  a  writ  of  Fa.  oo^t  to  con- 
clude to  the  country,  lb. 

In  Sci.  Fa.  on  a  judgment  a  plea  of  non-snsin 
of  tbe  conoaor,  properly  concludes  with  a  verifica- 
tkm.  Ciark€  v.  Lyndt,  6  Ir.  L.  Rep.  240,  (n.)  C.  P. 

A  Sd.  Fa.  tested  6th  of  May,  1 843,  and  directed 
to  the  sheriff  of  D.,  commanding  him  to  make 
known,  &&,  as  before  commanded.  Plea,  that  the 
present  action  or  suit  of  Sci,  Fa.  was  commenced 
on,  &c^  and  that  a  present  right  to  receive  the  mo- 
ney secured  by  the  judgment,  &c^  accrued  to  J.  S. 
twenty  years  before  the  commencement  of  the  ac- 
tion or  nut  of  Sd.  Fa. ;  and  that,  at  the  time  the 
right  to  receive  tbe  money  aecurvd  by  the  judg- 
ment ao  aoemed  to  J.  S.,  ba  was  capable  of  giving 
a  diaeharge  fw  the  same  j  and  that  no  part  ctf  the 
principal  money  secured  by  the  judgment  or  any 
mtereat  tbereoDi  waa  paid  at  any  time  within  twenty 
years  bdbra  the  fssiung  of  tbe  writ  Replication 
— That  on  sundry  times,  within  twenty  years  next 
before  the  issuing  of  the  writ,  the  defendant  paid 
several  sums  on  account  of  the  money  secured  by 
the  judgment  abtque  hoc.  No  part  of  the  principttl 
money  secured  by  the  judgment,  or  any  interest 
thereon,  was  paid  at  any  time  within  twenty  years 
before  the  issuing  of  the  writ.  Held,  on  specinl 
demurrer,  that  this  reptieatioii  was  bad.  HireA  r. 
Biennerhasaett,  8.  Ir.  L.  Uep.394,  Q.  B. 

Held  also,  that  the  plea  could  not  be  objected  to 
on  general  demurrer,  for  not  stating  whether  an 
original  Sci.  Fa.  had  issued  ;  it  appearing  to  the 
court,  from  the  record,  that  no  original  Sci.  Fa. 
had  iasned.  lb. 

Practice  in  the  action  of  Sci,  Fa.  Jb.  note, 

A  Sn.  Fa.  recited  a  judgment  for  the  not  per- 
formii^  certain  promises  and  assumptions.  The 
judgment  had  Iwen  entered  on  the  money  connts, 
on  plea  of  nul  tiel'  rtcortL  Held — no  variance. 
MorritMy  v.  Watwh,  9  Ir.  L.  Rep.  293,  Ex. 

A  Sci.  Fa.  to  revive  a  judgment  recovered  to 
secure  punctual  payment  of  an  annuity.  This  cir- 
comstanee  was  not  stated  on  tbe  Sci.  Fa.  Held  to 
be  no  ground  of  (Ejection  on  a  plea  of  nul  tiet  re- 
cord,   ifa^v.  £tnt,BLD.&0.  251,  Q.B. 

Scire  FaciaM  by  the  executors  of  the  cognisee. 
The  defendant  was  called  upon  to  show  "  where- 
fore the  plaintifi  should  not  have  execution  against 
faim,*  aooonUog  to  the  form  of  the  recovery,  with- 
out an  allmtiott  that  tbe  plaintiflb  did  so  «■  as  ex- 
emiton.*  Proiurt  waa  made  of  the  letters  testa- 
namtary.  Hdd,oaqwciald«aaarrertobesuffloleat. 
VoHtit  r.  Brauingtomt  1  Ir.  Jur.  8,  Ex. 

An  adaanistrator  cum  te$tameH0  annan  may 
maintain  a  scwv  jaciat  upon  a  judgment  obtained 
duroHlM  fRMors  otafa^  auad  the  «n.     b  sulBcient 


ill  form,  though  it  does  not  aver  that  the  defendant 
was  summoned  to  show  cause  why  the  plaintiff,  as 
such  admini^ator,  should  not  have  execution." 
CrotUn  V.  Murphjf,  1  Ir.  Jur.  231,  Ex. 

The  practice  of  reviving  judgments  by  nilt  in 
ejectment,  is  irregular.    AahUy  v.Fjector,  2  Ir.  L. 

!  Uep.  264,  Q.  B. 

The  writ  of  acL  fa.  was  tested  on  the  25tb  of 
November,  1837,  and  directed  to  the  sheriff  of  C. 
and  recited  a  judgment  of  Michaelmas  Term,  1806, 
by  O.  against  W. ;  that  O.  died,  having  by  hia  will 

'  appointed  two  executors,  who  obtained  probate  and 
asngned  the  juc^gmrat  to  the  plaintiff ;  that  W. 

'  had  died  seized*  ftc,  and  the  <ci>  A.  commanded 

'  the  sheriff  to  make  known  to  the  neir  and  terre* 
tenants  of  W.,  &c.  The  sheriff  returned  that  he 
had  warned  H.  W.,  the  heir  of  the  conusor,  and 
certain  terre-tenants  within  his  bailiwick,  naming 
them.  H.  W.  pleaded  (per  the  3  &  4  W.  4^  c. 
27,  8.  40.  Replication,  a  judgment  of  revivor  in 
Easter  Term,  1819.  Held,  that  this  case  was 
governed  by  that  of  Ottiu/elt  v.  Farran,  (2  Ir.  L. 
Rep.  110),  and  that  the  statute  ran  from  the  date 
of  the  revivaL  v.  White,  3  Ir.  L.  Rep.  118, 

note,  Ex. 

Varianee,']  —  The  j  udgment  commmced  : — 
"  County  oi  the  mty  of  Dublin ;  to  wit,  H.  of 
S.,  in  the  county  of  Galway,  was  attached  to  an- 

I  swer  R.  K.,  of  Loughrea,  in  said  county."  And 

I  the  writ  of  aci.Ja.  commenced : — '*  To  the  sheriff 
of  the  county  of  the  city  of  Dublin,  greeting,  &c. 
Whereas,  B.  K.  of  Loughrea,  in  said  county.*  Held, 
on  plea  of  nul  tiel  record,  that  there  was  a  fatal 

;  variance  in  the  description  of  cognizee  of  the  judg- 
ment.   KeUy  V.  Dolphin,  1  Ir.  L.  Rep.  352,  C.  P. 

I  A  Sci.  Fa.  recited  a  judgment,  *'  by  reason  of  a 
certain  plea  of  trespass  on  the  cas^  as  for  costs  and 

,  expenses."     The  judgment  on  record  wss  for 

'  demises,  sustained  by  reason  of  the  non-fulfilment 
of  aereral  aasuroptions  and  promises,  and  for  costs 
and  expenses.    Held,  upon  a  plea  of  wU  tiel  record, 

1  that  this  wu  no  variance.   Agrictdtural  Bank  v. 

■  Nugent,  &  Ir.  L.  Rep.  357,  Q.  B.  . 

Judgment."] — See  Statute  of  Lthitations. 
A.  having  confessed  a  judgment,  died,  and  a  aci. 
fit,  to  revive  same  having  issued  at  the  suit  of  the 
administrator  of  the  conusee  against  the  heir  and 
:  terre-tenants  of  A — B.  was  summoned  as  tenant  of 
'  the  lands,  and  judgment  was  had  upon  tbe  aci.  fa, 

■  Held  that  the  court  could  not  look  behind  the 
judgment  in  set.  fa.^  and  that  if  B.  had  any  title  to 
plead,  he  should  have  pleaded  it  to  the  an.  ^ 
Keima  v.  Sarryr  8  Ir.  L.  Rep.  211,  Q.B. 

A  rule  hM  to  mark  judgment  will  be  granted 
\  agaioat  the  totv-tenanta,  notwithstanding  a  plea 
'  "  that  A  is  bdr,  and  that  no  writ  was  issued  to 
,  summtm  him,"  it  b»ng  not  verified  by  affidavit, 
i  Rogg  v.  Armetrong,  1  Ir.  L.  Rep.  178,  Q.  B. 

A  judgment  of  revival,  of  Trinity  Term,  1823, 
i  waa  ordered  now  (1840)  to  be  enrolled  as  of  that 
I  Term,  though  the  original  pleadings  in  scire  faciae 

were  not  forthcoming ;  it  appearing  to  the  court 

that  the  party  had  done  all  that  he  had  to  do,  to 
!  have  the  ju^meot  regularly  entered,  and  that  it 
I  was  through  an  omission  in  the  officer  it  had  nut 

been  done.   Martin  v.  Jlf'Caw/aaf^  2  Ir.  L.  Rep. 

SOI,  C.  P. 
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Costs."] — See  CosTB. 

A  personal  representative  mlding  out  of  the 
jurisdiction,  will  be  ordered  to  give  the  defendant 
in  a  sci,  fa.  security  for  coats.  (ySrisn  v.  Uptonf 
4  I.  L.  Rep.  419,  C.  P. 

A  scLfa.  against  the  heir  and  tefTe*teDaRta  is  a 
personal  action,  within  the  provisions  <^  the  8  &  4 
Vic.  c  105,  8  57,  so  that  if  a  plaintiff  entw  a  nolle 
prosequi  against  any  of  the  terre-tenants  served 
with  the  sci.  fh*  they  are  entitled  to  their  costs. 
Jf'JVmn  V.  Dvlpkin,  fi  Ir.  L.  Rep.  329,  C.  P. 

11. — Recoonizahcb. 

Pliikdmg^ — Payment  is  a  bad  plea  to  a  sci.  fa. 
on  a  recognizance.  Beg.  v.  ffo/ftrr,  1  Ir.  L.  Rep. 
381,  Ch.,  (Petty  bag  side.)  ' 

In  a  sci.  Jh.  on  a  crown  bond  or  recognizance. 
Held,  on  plea  of  nul  Hel  record,  that  It  is  unneces- 
sary to  set  forth  the  condition  of  the  bond  or  recog- 
nizance, it  appearing  from  the  uniform  course  of 
precedents  In  the  office  to  be  the  practice  to  omit 
the  cotidition.  T^e  AttomayGeneral  v.  Uptons 
7  I.  L.  Rep.  505,  Ex. 

Semble,  that  suck  a  practice  is  borne  oat  by  the 
authorities.  lb. 

SEARCHES.— 5««  Peacticb  (Jin)OMBiiT.) 

SECURITY  FOR  C08T8.-5l»  Cows. 
— ♦ — 

SEQUESTRATION  AND  SEQUES- 
TRATOR. 

Sequestration  when  issued.'] — A  sequestration 
having  issued  in  1838  against  a  beneficed  cleric  on 
a  judgment  on  a  bond,  and  marked  for  the  princi- 
pal  sum  and  interest  then  due,  which  sum  was  not 
levied  or  paid  until  1 842.  The  court  gave  the  plain- 
tiff liberty  to  issue  a  aew  execution  for  the  amount 
of  the  interest  which  bad  accrued  between  183ti 
and  1842,  being  short  of  the  peualty  of  the  bond. 
Thacker  v.  tViUiams,  6  Ir.  L.  Rep.  97,  C.  P. 

Where  a  beneficed  clergyman  had  been  discharged 
as  an  insolvent  debtor,  the  court  held  that  a  judg- 
ment creditor  whose  debt  had  been  returned  in  the 
schedule  might  legally  issue  a fi^fa.  for  the  purpose 
of  obtaining  a  return  of  nvila  6ona,  and  thereupon 
issue  a  UvoH  de  bonis  ecclesiasticis*  JHi/ls  v.  Homer, 
7  Ir.  L.  Rep.  •2V2,  C.  P. 

Death  ofbishup  pettding  sequestration.] — Where 
a  levati  had  been  sent  to  a  bishop,  and  he  had  issued 
a  sequestration  thereon.  Held,  that  on  the  death  of 
that  bishop,  the  levari  and  the  sequestration  issued 
thereon  were  in  full  force,  and  it  was  not  neeedsary 
to  revive  the  same.  Held  also,  that  on  the  death 
of  the  bishop  his  successw  became  responsible  for 
the  due  application  of  the  profits  of  tlie  benefice 
under  such  tevari  and  sequestration  Ht^g  v.  Aivh- 
Mop  of  Tuam,  6  Ir.  L.  Rep.  460,  Q.  B.  [See 
as  to  removal.  Dawson  v.  SmnmoiUt  13  Jur.  11)72, 
Q.B.] 

A  judgment  creditor  issued  a  sequestration  against 
an  iuoumbeut,  and  tliereupon  went  into  possession 
of  his  benefice.  The  bishop  of  the  diocese  subse- 
quently issued  a  sequestration  for  non  residence 


against  tfae  same  incumbent.  Held,  that  tb»seqDes> 
tration  for  non  reddenee  had  tbe  effect  of  snspcod- 
ing  tbp  creditors  seqneatratioD,  and  that  tbe  bishop 
was  entitled  to  apply  the  proceeds  of  tbe  beoeftce^ 
in  tbe  first  instance  in  defraying  the  necessary  ex- 
penses of  serving  the  cure,  and  in  paying  tbe  costs 
which  he  has  incurred  in  relation  to  his  seqnestrn- 
Uon.  MiddleUtn  v.  Moswell,  1  Ir.  Jur.  196,  Q.  B. 
[Crampton,  J.,  dissentiente.] 

A  sequestrator  is  liable  to  nccount  for  an  arrear 
of  rent-charge  which  became  doe  while  be  was  in 
possession.  Jb. 

Where  the  possession  of  tbe  sequestrator  eodedl 
on  the  5th  of  March,  1844,  no  apportionoieat  of 
the  rent-charge  which  accrued  between  the  lit  of 
November,  1847),  end  that  date,  could  be  made  so 
as  to  charge  the  sequestrator.  76. 

A  sequestrator  is  not  liable  for  the  gale  wlucfa 
became  doe  previous  to  his  appointment.  lb. 

Account  by.] — The  court  will  treat  a  aeqvcstntor 
as  its  officer,  and  as  such  will  make  him  MeoanK 
before  it  on  a  summary  applicatton. .  WsUdirom  v. 
Ganretty  I  Ir.  L.  Rep.  116,  Ex. 

The  court  iias  jurisdiction  to  order  a  sequeatialor, 
appointed  by  tbe  bishop  pursuant  to  a  iswsrs,  to 
accouot  before  its  officer.  Gorstia  v.  yiffi'iimi,  ^ 
Ir.  L.  Rep.  512,  Ex. 

Such  account  may  be  enforced  by  the  defendant, 
though  the  plaintiff  has  satisfied  the  judgBsenl.  lb. 

The  sequestrator  having*  with  the  knowledge  of 
the  defendant,  accounted  in  tbe  EocleriasCienl  Coon, 
and  specific  over-charges  having  been  pmoied  oat  in 
such  account,  it  was  ordered  that  tbe  acoooot  in  tbe 
Ecclesiastical  Court  be  taken  na  correct  with  liberty 
to  the  defendant  to  sur-charge  and  fiilaify  it.  Jb. 

It  is  no  objection  to  au  order  on  a  aeqoestrator 
to  accouot  that,  during  the  time,  he  was  aeqaestrator 
in  other  causes  under  writs  of  Imsari  issned  forth  of 
other  courts  of  law.  lb. 

Upon  the  death  of  the  bishop  the  seqnestntor  is 
bound  to  account  to  his  successor  for  tiie  |H-ooeeds 
of  the  benefice  which  became  doe  after  tbe  death  of 
the  bishop.  Hwg  v,  Ar^tim-ofTuamt  6  Ir.  L.  Rep. 
460,  Q.B.    [See  WaUnm  v.  GTunvM.  IJ.  ft  a  69.] 

The  Court  iA  Queen's  Bench  will  not  direct  a 
sequestrator  to  aooount  until  the  Inshop  oolifies 
what  he  has  done  under  the  writ  of  ilraori.  H^ttsr 
v.  Dascy,  Bl  D.  &  O.  187,  Q.  B. 

See,  as  to  tbe  difference  of  tbe  practice  in  the 
Courts  of  Qaeen's  Bench  and  Exchequer  of  naoiiig 
writs  of  sequestration  Walker  v.  Oarcy.  lb. 

A  judgment  creditor,  who  had  obtained  tfae  aeqaes> 
tratiua  of  a  benefice,  is  entitled  to  be  paid  the  fniH 
of  his  execution  in  priority  to  a  claim  of  tbe  debtor's 
successor  in  the  benefioe,  for  tbe  value  of  delapida- 
tions  found  under  a  oommissioa  of  delapidatioa. 
seji  V.  Homer,  10  Ir.  L.  Kep.  231,  Q  B.  IBaker 
v.  Swaynet  1  Jon.  &  Car.  231,  is  not  law.] 

The  coart  granted  a  writ  of  sequestratioa  to  tbe 
bishop  without  a  writ  of  JL  Jii^  it  appeeriag  fnni 
the  records  of  the  coort  that  tlie  Aeriff  (to  whoa 
such  writ,  if  icsnedf  must  have  gone)  had  reoratly  re. 
turned  nulla  bona  U>bJL  Ja,  sued  out  trf  this  cMut 
agfdnst  the  ddendant  by  another  creditor.  Sm^tk 
v.  Armstrong,  10  Ir.  L.  Rep.  447,  Ex. 

W  here  a  sequestrator  has  been  ordered  to  aououst 
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Tor  the  sums  whidi  he  has  recrivedi  be  ought  not, 
pending  the  oonflnnidion  of  the  Master's  report,  to 
pay  over  to  the  Inshop  the  money  in  his  hands ;  and 
if  be  does  the  court  wilK  notwltbstsnding  such  pay- 
ment, compel  him  to  bring  in  the  amount  Gal- 
Wmth  V.  PUkingtonj  10  Ir.  L.  Rep.  473,  Ex. 

SERVANT  AND  MASTER. 

In  an  action  on  a  spedal  contract  for  dismissing 
without  notice  s  farm  -servant  who  had  been  hired 
for  a  year.  Plea*  first,  that  the  plaintiff  did  not 
properly  conduct  himself,  and  did  not  obey  the  law- 
ful and  reasonable  commands  of  the  defendant,  in 
relation  to  the  services  to  be  performed ;  secondly, 
that  the  plaiotiff,  whilst  io  tlie  service  of  the  de- 
fendant* WAS  intoxicated,  and  incapable  of  attending 
to  the  business  of  the  defendant ;  thirdly,  that  the 
plaintiff,  whilst  in  the  service  of  the  defendant,  had 
performed  the  services  in  a  negligent  and  careless 
manner.  Held*  that  the  first  was  bad  on  special 
demurrer^  as  being  unoerlain,  and  too  general ; 
Held  also,  that  the  second  and  third  were  bad  on 
general  demurrer,  as  the  facts  alleged  by  those 
pleas  did  not  amount  to  a  justifieation  of  the  dis- 
masaL  WiUonv.  Brertton,  5  Ir.  I«  Rep.  466,  Q.  B. 


SET  OFF. 

H.  J.  H.  sued  as  accommodation-acceptor  of  a 
bill  of  exchange  drawn  on  him  by  G.,  the  defendant, 
for  £60  in  the  usual  form,  and  averred  that  he  was 
damnified  to  the  amount  thereof  with  interest.  Tlie 
declaration  cuntained  the  usual  money  (wunts,  and 
the  bill  of  particulars  claimed  only  the  amount  of 
the  bill  and  interest.  The  defendant  pleaded  the 
general  issue,  and  gave  notice  of  set  off.  At  the  trial 
defendant's  counsel  admitted  tite  plaintiff's  claim  as 
set  forth  in  tbe  special  count,  (the  money  counts  not 
being  relied  upon,)  and  gave  the  following  memo- 
randum, stamped  with  a  penalty  and  an  agreemeut 
stamp,  in  evideuee  of  the  set  off:  "  My  dear  Sir — 
You  have  given  me  this  day  £^80,  which  I  under- 
take to  return  to  you  next  week.  This  money  you 
have  pven  me  on  behalf  of  Sir  G.  G.  oat  m  the 
trost-money  of  Miss  G^  which  you  hold  for  her." 
"  H.  J.  H.  To  Sir  G.  (;."  Held,  that  the  defend- 
aut's  set  off  should  be  allowed,  as  tbe  plaintitl'inight 
bave  recovered  under  the  money  counts,  and  he  could 
not  deprive  the  defendant  of  his  set  off  by  declaring 
speciiiUy.  Bamiftonv.Gooid,  I  Ir.  L.  Rep.  171,Q.B. 

An  application  for  further  particulars  must  be 
upon  affidavit.  Wihon  v.  Ram&aift  1  l,r.  L.  Rep. 
37,  Q.  B.;  and  see  Acc*  Variei/  v.  Murph^t  2  ir. 
L  Rep.  a81. 

In  an  action  by  executors  the  defendant  served  a 
notice  of  setott;  stating  among  other  credits,  certain 
acceptances  by  defendant  of  the  drafts  of  the  testa- 
tor, the  dates  of  which  were  furnished,  the  court 
refused  an  order  for  further  particulars  of  aet  off. 
Omar  v.  Stephang,  6  Ir.  L.'  Rep.  1^4,  Ex. 

'l*he  pR^wr  means  uf  procuring  sudi  inforroaUou 
i«  by  a  bill  of  discovery.  lb. 

W  a  bill  of  costs  be  pleaded  as  a  set  off,  the  court 
lias  a  discretion  to  order  tbem  to  be  taxed,  without 
liie  plaintiff  giving  an  undertaking  to  pay  the  amount 
Aik^  V.  DuHiUf  9  Ir.  L.  Rep.  105,  Q.  U. 


SETTING  ASIDE  PROCEEDINGS— &e 
Pbacticb. 


SHERIFF — See  Intesplsader.  Trespass. 

Sherifofthecity  of  Dublin,  3^4  Vic.  c.  108.]— 
By  the  *26th  G.  3.  c.  19,  (Ir.),  constituting  the  bal- 
last corporation  of  Dublin,  the  sheriffs  of  the  city 
of  Dublin,  for  the  time  being,  were  appointed  mem- 
bers of  the  said  body.  The  Municipal  Act  (3  &  4 
Vic.  c.  108),  though  it  alters  the  mode  of  appoint* 
ment  of  the  sheriff,  does  not  affect  his  right  to  be  a 
member  of  the  Ballast  Board.  Such  right  is  inci- 
dent to  his  office  of  sheriff,  and  he  bolus  theteme 
position  the  two  sheriffs  formerly  had.  A^.  t. 
Borough,  7  Ir.  L.  Rap.  57,  Q.  B. 

Practice,  and  duties  of  Sher^generattif.'] — The 
Sheriffs  levied  a  certain  sum  under  an  execution, 
and  before  they  paid  it  over  to  the  plaintiff,  received 
two  notices  from  creditors  of  tbe  defendant,  stating 
that  the  latter  was  s  bankrupt,  and  cautioning  them 
against  paying  the  said  sum  to  the  plaintiff;  audit 
appeared  that  the  sherifib  had  delayed  the  execution 
of  the  writ,  and  sale  of  the  defeudant'a  gooda,  and 
did  nut  appear  to  have  acted  bond  J£de.  The  court 
refused,  with  eosts,  a  motion  by  the  sheriflb  to  lodge 
the  sum  lu  court  till  Uie  adverse  claims  were  de- 
cided. Bameden  v.  Couryy  2  Ir.  L.  Rep.  17o,  Q.B. 

A  sheriff,  against  whom  an  order  for  a  fine,  for 
not  returning  a  writ  of  habere  faciat  poaaeMxionem 
had  been  obtained,  and  under  which  possession  had 
been  given,  applied  for  a  duplicate  writ,  and  stated 
in  hU  affidavit  that  the  original  had  been  lost,  and 
cuuld  not  be  found  since  the  execution  of  it.  His 
mutioii  was  granted  upon  payment  of  all  costs, 
DonneUtf  v.  Malone,  2  Ir.  L.  Rep.  263,  Q.  B. 

The  aheriffa  levied  an  execution  iu  July,  when 
they  received  notice  from  a  third  party,  a  creditor 
of  the  defendant,  not  to  pay  the  amouot,  ou  an  al- 
ligation that  the  defendant  had  committed  an  act 
of  bankruptcy,  and  that  it  was  intended  to  bave  a 
commission  issued,  but  no  steps  were  taken  in  this 
respect.  On  tbe  sheriff  moving  that  the  time  for 
rf  turning  the  /is.  be  extended,  offering  to  lodge 
tbe  amount  levied  in  court.  The  court  refused  the 
motion,  but  without  costs,  there  being  no  coUuaion. 
Power  V.  aSi-ien,  4  Ir.  L.  Kep.  8,  C.  P. 

The  special  bailiff  of  a  sheriff  need  not  employ 
an  auctioneer,  or  have  a  licenae  to  act  as  such  him- 
self, for  the  purpose  of  selling  under  civil  bill  de- 
crees.   Beg.  v.  Martin,  4  Ir.  L.  Rep.  153,  Q.  B. 

Quaere,  is  the  46th  section  of  the  6  &  7  W.  4,  o. 
75,  repealed  by  the  I  Vic.  c.  43,  a,  3.  lb. 

Where  it  had  been  sworn  that  a  writ  had  been 
delivered  to  the  returning  officer  of  the  sheriff,  and 
a  conditional  rule  entered  requiring  the  sheriff  to 
return  it ;  tbe  coun  refused  to  discharge  the  rule 
on  an  affidavit  of  the  sub-sheriff  denying  the  recep- 
tion of  the  writ  by  him  or  the  sheriff.  Held  also* 
that  tbe  sheriff  could  not  object  to  the  regularity  of 
the  writ  for  want  of  the  indorsement  required  by  the 
43rd  general  rule,  on  the  ground  uf  its  not  having 
been  stated  in  the  affidavit  oawhicli  the  conditional 
rule  was  obtained,  that  it  had  been  so  indorsed. 
Knipe  v.  Patterton,  5  Ir.  L.  Rep.  181,  Q.  B. 

Where  the  sheriff  deducted,  from  the  proceeds  of 
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a  sale  under  an  execution,  a  suni  of  mooe;  which  he 
in  the  Brst  instance  retained  on  afMK>unt  of  auction- 
eer's fees,  but  which  be  subsequently  claimed  to  be 
entitled  to  on  account  of  extra  expenses  incurred  in 
laying  on  the  execution,  he  was  ordered  upoD  motioo 
to  reuind  the  sum  so  retained,  and  to  pay  over  the 
amount  to  the  execution  creditor,  but  in  consequence 
of  delay  on  the  part  of  the  latter  in  brio^ng  for- 
ward the  motion  ;  the  court  withheld  the  costs  of 
tiie  applioatioD.  ffaudan  v.  Sarton,  5  Ir.  L.  Rep. 
410,  Ex. 

The  court,  in  each  a  case,  possesses  a  summary 

jurisdiction  over  its  officer  which  it  will  exercise 
upon  motion  without  putting  the  party  aggrieved  to 
his  aoUoo  against  the  sheriff.  lb. 

A  sheriff  may  maintain  an  action  for  his  fees  for 
executing  a  ea.  so.  against  either  the  plaintiff  or  de- 
fendant m  the  origual  cause  of  action.  Sagot  t. 
Malotu,  S  Ir.  L.  Rep.  454,  Q.  B. 

A  sheriff  seiziog  and  selling  under  ^.JLfa.  more 
than  suffideot  to  satisfy  tba  amount  of  the  execu- 
tion, does  not  thereby  render  himself  liable  to  an 
action  of  treapass.  Hfighm  v.  StvwMt  7  Ir.  L.  Rep. 
492,  Ex. 

A  sub-slwriff  having  made  a  levy  under  a  writ 
tlXJLfiu  was  allowed,  under  the  9  &  10  Vie,  64,  to 
loage  in  court  the  monies  levied,  deducting  thm- 
froaa  the  costs  of  the  modon,  behaving  been  served 
with  notices  fa^  claimants  adverse  to  the  plaintiff, 
calling  npoo  him,  on  pain  of  personal  resiransibility, 
not  to  pay  over  these  monies  to  the  pluniiff.  Surke 
v.Darey,  9  Ir.  L.  Rep.  267,  C.  P. 

An  attachment  for  non-compliance  with  an  order 
of  this  court,  will  be  issued  to  the  sheriff,  the  court 
taking  no  notice  of  the  sub  sheriff.  lb. 

The  court  will  always  presume  in  favour  of  a 
sheriff,  where  there  ia  a  doubt  as  to  the  r^ularity 
of  the  proceedings.  Conndl  v.  iKsAoa,  Bl.  D.  & 
O.  211,  Ex. 

Where  a  capiat  had  been  placed  in  the  hands  of 
a  riieriff  fiK  the  arraat  of  a  dttTeodant,  and  he  there' 
upon  wuted  on  the  defendant,  and  told  him  that  a 
writ  had  been  lodged  with  htm  for  his  airest,  and 
the  defendant  thmupon  paid  to  the  sheriff  the  sum 
indorsed  on  the  writ,  in  lieu  <rf  special  bdl,  Held 
that  such  a  proceeding  did  not  amount  to  an  arrest 
Browne  v.  IbboUon,  9  Ir.  L.  Hep.  66,  Q.B.  [Per- 
rin,  J.  dituntitnte.'] 

The  court  will  not  attach  the  sheriff  for  non- 
compliance with  an  order  which  tins  not  been  per- 
sonally served  npon  him  ;  service  upon  the  return- 
ing officer  ia  not  sufficient.  WiUon  v.  Fair^  10  Ir. 
L.  Rep.  327,  CP. 

Retumt  btf  Sheriff^ — A  sheriff  will  not  be  or. 
dered  to  make  a  return  of  a  writ  of  ca.  m.  against 
three  defendants,  where  he  has  arrested  two  of 
them,  and  the  plaintiff  entered  into  a  compromise 
with  one  of  the  defendants,  and  took  securities 
from  him  for  part  of  the  debt,  and  tlien  discharged 
him,  and  the  other  defendant  escaped ;  and  where 
there  were  contradictory  affidavits  as  to  whether 
the  bailifis  who  affected  the  arrest  were  not  special 
bailiflb  of  the  plaintiff.  Duytr  v.  M^Keogh,  1  Ir. 
L.  Rep.  3,  Q.  B. 

The  sheriff  will  be  directed  to  emend  lue  return 
to  a  writ  of  Md^Jk^  if  it  appears  that  any  person 


having  an  interest,  has  not  been  returned  as  served. 
O'Brien  v.  FUxgnmid,  1  Ir.  L.  Rep.  200.  C.  P. 

Goods  seized  under  a ^  fa-,  and  an  arrear  of 
rent  due  on  the  premises  claimed  by  the  landlord, 
the  sheriff  is  not  bound  to  specify  in  bis  return  the 
goods  seized,  or  the  amount  of  their  value ;  it  is 
sufficient  if  be  state  the  amount  of  the  rent  cUiowd, 
and  avers  that  the  value  of  the  property  in  ex«c»- 
tion  is  not  equal  thereto.  AiMmam  v.  JSUfy,  8  Ir. 
L.  Rep.  ISl,  C.  P. 

Theabniffis  bound  to  tetom  aaob/h,  tho^ 
his  feee  for  serving  the  writ  have  not  been 
He  has  no  right  to  delay  a  Queen'a  writ  fer  such 
cause.   lUaam  t.  .ScoM,  3  Ir.  L.  Rep.  £>. 

The  court  will  make  an  order  on  aberift  to  pay 
the  costs  of  a  cooditioual  floe,  entered  against  thw 
for  not  returning  a  writ,  together  with  the  cosu  of 
the  motion,  on  wludi  the  order  is  obtained.  Ctu4 
v.  Robert$on,  3  Ir.  L.  Rep.  352,  Ex. 

A  shwiff  having  returned  to  a  tettaimm  fi.  ^ 
"that  the  defendsnt  hath  not  any  goods  in  my 
bailiwick,  whereof  I  can  cause  to  be  levied  tbe 
damages,  ftc."  The  court  ordered  liim  to  ameDd 
his  return  with  ooeta.  Con/per  v.  CWfrnwis,  6  Ir. 
L.  Rep.  98,  C.  P. 

A  sheriff  returned  that  be  had  essied  goods  ua- 
der  the  writ  of  ;C ^  to  a  certaui  amount  in  valae ; 
but  that  he  bed  been  served  with  •  ootioe  by  the 
landlord  of  a  year's  rent  being  do^  amoontii^  to  a 
much  larger  sum  of  whidi  he  had  given  notice  to 
the  plaintiff.  Held,  the  plaintiff  b^ng  deairoas  cf 
issuing  a  00.  so.  should  have  issued  a  9tmdiliemter- 
ponas,  and  was  irregular  in  calling  upm  the  sheriff 
to  amend  his  return  ^  returning  Mttfa  bamm,  Amamy 
movt,  6  Ir.  L.  Kep.  152,  a  P. 

If  a  sheriff's  return  be  good  on  the  face  of  it  aad 
there  is  no  case  of  neglea  or  (tf  clear  coilasion,  the 
court  will  not  order  the  sheriff  to  answer  a  hosOW 
affidavit  but  will  leave  the  plaintiff  to  hia  reawdy 
by  action  for  a  false  return,  i^eets  t.  lla&rrCs,  6 
Ir.  L. Rep.  206,  CP. 

A  sheriff's  return  to  a  teHatmm  diatrii^aa  m 
aride  as  beiiw  eontreiy  to  fores.  JCnns  v.  Lmi 
Ckarkmile,  8  Ir.  L.  Rep.  823,  Q.  B. 

An  atuchment  will  not  be  granted  agaiaat  a  she- 
riff for  not  mdring  a  return  to  a  writ  vi  eligit  the 
sheriff  being  ignorant  where  the  lands  were^  and  the 
plaintiff  refoMing  to  point  tbem  out.  CMItas  v. 
maters,  Bl  D.  &  O.  178,  Q.  B. 

A  return  by  the  sheriff  not  in  accordance  wilk 
the  usual  practice  of  tbe  court  will  be  set  aside. 
Kennedy  v.  M'KUhp,  BL  D.  ft  O.  189,  Q.  & 

The  court  will  direct  the  sheriff  to  amend  his  re* 
torn  when  he  gives  no  answer  or  raiaee  ao  questioB 
as  to  the  truth  of  tbe  plaintiff's  stateoientSL  ffif- 
eon  V.  Fair,  Bl.  D.  &  O.  2^6,  C  P. 

The  sheriff  will  be  oompelled  to  ratoni  a  writ  of 
sci.  iSk  though  his  fees  for  aervlng  it  umd  the  bsir 
and  tore-tenanla  be  onpafal.  Laaa  ifcbn,  9  Ir. 
L.  R^  284,  C  P. 

Qutere,  if  tbe  sheriff  be  entitled  to  feee  for  em- 
ing  tenanu  of  the  lands  other  Uian  those  named  sad 
required  to  be  served  as  terre-toianta  in  a  tirt  fia^ 
niahed  by  the  i^untiff  to  the  sheriS  Ih. 

A  sheriff  to  whom  a  writ  af^Jh.  has  been  direded 
and  execution  levied  thereon,  andwbo  made  no  retnm 
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daring  his  shrieval^,  ou  motion  by  the  defeodant 
will  be  reqcdred  to  make  a  return  to  that  writ,  though 
more  tbaa  aix  months  out  of  ofiice.  Croker  v. 
UvgheMy  9  Ir.  L.  Rep.  S89,  Ex. 

The  court  will  as  of  coarae  direct  the  sheriff's 
return  to  a  sct.^  to  be  amended,  where  by  mistake 
there  was  a  return  <tf  m/ instead  of  service,  ^oy- 
ien  T.  aayan,  1  Ir.  Jor.  264,  Ex. 

The  practice  that  a  sheriff,  more  than  six 
months  out  of  office,  will  not  be  required  to  make 
a  rMurn  to  a  writ  directed  to  him  whilst  to  office, 
applies  only  to  motions  on  behalf  of  plaintiff.  Ih. 

Where  a  notice  of  motion  has  been  served  upon 
a  sheriff  to  compel  him  to  return  a  writ  of^^^  he 
will  have  to  pay  the  costs  though  the  return  be  filed 
before  the  motion  is  moved.  Vtlany  v.  Meara,  Bl. 
D.  &  O.  S75,  Q.  B. 

To  a  writ  of^ Jit.  the  sheriff  returned  the  delivery 
of  prior  writs  to  his  predecessor  and  to  himself; 
«dwire  by  the  predeoesaor,  in  whose  hands  goods 
remsined  for  want  oi  purefaasers,  and  that  there 
were  not  any  other  goods  and  chattels  within  his 
bsiliwi^  at  the  Ume  of  the  delivery  to  him  of  the 
said  annexed  writ,  or  at  any  time  since  whereout 
he  could  levy  the  sum  mentioned  or  any  part  thereof. 
Held  a  bad  return.  Pmulngast  v.  Lord  GlewaU, 
1  Ir.  Jor.  69,  C.  P. 

Actitmt  againtt^ — A  sheriff  had  levied  money  on 
«n  execution  on  a  judgment,  where  the  warrant  had 
not  been  filed  within  fil  days,  pursuant  to  the  pro- 
viaona  of  the  3  &  4  Vie.  c.  106,  s.  13,  and  paid  over 
the  amount  levied  to  the  asrignees  oif  the  conusor, 
who  had  filed  his  petition  in  the  Insolvent  Court. 
Held,  that  though  this  petition  was  afterwards  dis- 
missed on  the  application  of  the  insolvent,  such  dis- 
missal did  not  divest  the  right  of  his  assignee  so  as 
to  give  a  right  to  the  executiou-creditor  agninst  the 
creditors  for  the  amount  of  the  levy.  Madden  v. 
Bt^  8  Ir.  L.  Rep.  104,  CP. 

Id  an  action  against  a  sheriff,  the  first  count  in 
the  declaration  stated  the  recovery  of  a  judgment  by 
the  plaiutifih,  the  issuing  of  a  ^  fa.  thereon,  the 
delivery  of  it  to  the  sheriff,  and  that  he  seized  there- 
under the  goods  of  the  debtor  and  levied  the  amonnt 
and  averred  as  a  breaeh  that  he  had  not  the  money 
w  leried  in  eoort  on  the  rstam  the  writ,  nor  had 
paid  the  same  to  the  plaintifi,  and  that  he  falsely 
returned  mdkt  komm*  The  seeond  count  after  stat- 
ing the  neoney  of  the  judgment,  the  issuing  of  the 
/i.fa.  and  the  delivery  of  it  to  the  sheriff,  averred, 
that  though  there  were  before  the  return  of  this  writ 
good*  of  the  debtor  in  the  defendant's  bailiwick, 
whereof  he  ougbt  to  have  levied  the  money  endorsed 
on  the  writ,  and  assigned  as  a  breach  thai  he  would 
not  levy  the  money  and  returned  nuUa  bonM.  Held, 
that  supposing  the  false  return  to  be  an  essential 
part  of  the  evidence  in  such  action,  it  was  not  one 
exclusively  for  a  false  return,  and  consequently  the 
plaintiflk  might  bring  their  action  in  the  county  in 
whieh  the  return  was  filed,  or  where  the  matters  of 
fact  necessary  to  he  proved  occurred.  Benme^  v. 
Sm,  10  Ir.  L.  Hep,  184,  Q.  B. 

The  sheriff  anied,  on  the  ^rdfrf  April,,  under  a 
writ  of^  Ju.  founded  on  a  ju^ment  upon  a  bond 
snd  warrant  of  attorney.  A.  B.  the  inscdvent,  was 
srrsitad  at  bis  own  request,  at  the  suit  of  another 


'  creditor,  before  the  sale,  which  took  place  on  the 
S£Srd  of  May.  On  the  13th  of  June,  he  presented 
his  petition  to  the  Insolvent  Court on  the  follow* 

I  ing  day  the  order  was  made  vetting  his  property  in 
the  plaintiff.  In  an  action  of  trovor  against  the 
sheriff  by  the  assignee.  Held,  that  the  sheriff  was 
not  liable  under  the  48th  section  of  the  3  &  4  Vic. 

I  c.  107,  and  that  the  vesting  order  had  no  relation 
to  the  date  of  the  arrest  ZumIhw  v.  CTIomr,  1  Ir. 
Jur.  278,  Ex.  Ch. 

I  In  an  action  of  trespass  and  false  imprisonment 
agwnst  the  sheriff,  who  pleaded  the  general  issu^ 
the  plaintiff's  counsel  stated  the  case  to  be  an  abuse 

\  in  the  mode  of  executing  a  writ  of  ea.  sa.,  and  gave 
in  evidence,  among  other  things,  certain  notices, 
served  fay  plaintiff  on  the  defendant,  whi(^  recited 
and  admitted  that  she  had  been  arrested  on  such  a 
writ.  Held,  that  the  defendant  having  omitted  to 
prove  said  writ,  the  judge  oi^ht  to  have  directed 
the  jury  to  find  for  the  plaintm^  Veering  v.  PaU 
m«r,  4  Ir.  L.  Rep.  491,  C.  P. 

Sheriff**  fee9.'\ — On  the  construction  of  tlie  6th 
Anne  e.  7,  Ir.  Held,  that  the  defendant,  not  the 
plaintiff,  is  liable  to  pay  the  poundage  of  the  she- 
riff.   Cowper  v.  Goold,  2  Jones  475,  Ex. 

Actwn*  far  ahme    proce»t^-~See  TaxsPASS.' 

SKERRIES  hlGWr—Sn  Tolu. 

SOLICITOR— ATTOBirxT. 
The  same  sdidtor  should  not  be  ooncemed  for 
parties  whose  rights  and  interests  are  adverse.  And 

where  the  solicitor  filed  an  answer  for  one  party, 
admitting  the  the  claim  of  the  other.  Held,  that 
he  coutd  not  maintain  an  action  for  the  costs  in- 
curred,  in  his  capacity  as  solicitor  of  the  fwrner. 
O'Brien  v.  GraAom,  5  Ir.  L.  Rep.  406,  Ex. 

Zwii^reofte.]— Where  the  object  of  a  siut  is 
attained  befwe  judgment,  the  attorney  will  not  be 
permitted  to  proceed  with  tiie  suit  for  the  costs 
alone ;  his  lien  does  not  arise  till  after  judgment. 
LyoM  v.  WUkimon,  1  Ir.  Jnr.  270,  Ex. 

Actions Jor  lu^f/^gvacs.!— If  an  attorney  be  au- 
thorised by  his  client  to  have  a  Joint  and  several 
bond  and  warrant  of  attorn^  executed  two 
persons,  one  of  whom  only  executed  it  at  the  time, 
no  breach  of  duty  arises  from  the  non-entry  of  the 
judgment,  till  it  be  executed  by  both  ;  and  when 
the  duty  has  arisen,  Is.  damages  is  sufficient  for  a 
mere  non-feazance.  Baker  v.  CarroU,  Bl.  D.  & 
O.  60,  N.  P.   [Per  Brady,  C.  B.J 

Where  an  order  of  a  court  of  equity  directed  a 
defendant  to  pay  money  before  a  certain  day,  and 
to  indemnify  a  third  party  against  his  costs,  his 
solicitor  having  money. in  hands  for  that  purpose, 
is  guilty  of  a  breach  of  duty  in  not  paying  it ;  but 
he  is  not  bound  to  indemnify.  Nixom  v.  Budmm, 
Bl.  D.  &  0. 65,  N.  P.   [Per  findy,  C  a] 

Semble — Where  a  declaration  in  ease  sets  out  an 
order  (o  pay  money  alone ;  and  that  produced,  is 
to  pay  money  and  indemnify,  it  is  no  variance  t 
and  if  the  declaration  set  oat  boUi  grounds,  and 
but  one  is  proved,  the  defendant  is  entitled  to  a 
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♦erdict  i  and  if  both  be  stated,  the  plaintiff  should 
sIkiw  on  which  the  attachment  issued,  lb. 
— ♦ — 

STAMPS— Deed. 

A  letter  of  attorney,  empowering  a  pemon  to 
receive  rents,  and  serve  notice  to  quit,  requires 
two  separate  stamp  duties*  Soothe  v.  M'Gmean^ 
4lr.  L.  Rep.  188,  Ex. 

Semble— That  a  letter  or  power  of  attorney  to 
receive  rents,  and  to  distrain,  being  iocidental  and 
ancillary  to  the  power  to  receive  this  rents,  requires 
but  one.  lb. 

Upon  the  trial  of  an  ^ectment  under  the  order 
of  a  court  of  Equity,  the  question  to  be  tried  being 
whether  an  accepted  proposal  was  for  a  term  of  21 
or  31  years.  Held,  that  the  proposal  might  be 
given  in  evidence,  though  not  stamped.  HartUng 
yf,  Maenamara,  4  Ir.  L.  Rep.  190,  Ex. 

Where  leasehold  premises  were  conveyed  to  a 
trustee,  in  order,  out  of  the  rents,  to  pay  head-rent, 
and  the  costs  incurred  in  an  equity  suit ;  and  also 
the  costs  of  the  deed  of  conve}'ance,  and  of  regis- 
tering the  same,  and  then  to  pay  the  sum  of  £300 
with  interest.  Held,  that  a  stamp  for  £1  lOs.  was 
sufficient  on  such  conveyance.  Lytaght  v.  War- 
ren, 10  Ir.  L.  Rep.  269,  Q.  B. 

Premises  were  demised  for  three  lives  renewable 
for  ever,  at  a  yearly  rent  and  fine.  In  a  subsequent 
part  of  the  lease,  Uie  timber  trees  growing  upon 
the  premises  were  conveyed  to  the  lessee.  The 
stamp  upon  the  lease  was  admitted  to  be  sufficient 
for  the  lease  and  fine.  Held,  that  the  part  of  the 
trees  which  had  already  been  demised,  did  not 
change  the  character  of  the  lease,  so  as  thereby  to 
render  it  a  conveyance  ;  and  consequently  that  no 
additional  stamp  was  required.  Peacocks,  O'Gradu, 
I  It.  Jur,  363,  Q.  B. 

If  there  be  no  cause  in  court,  the  affidavit  upon 
which  a  Jlat  is  sought  to  be  obtained,  requires  s 
two-shilling  stamp;  but  if  a  cause  be  pending,  no 
stamp  is  necessary.  Piunket  v.  Piunktt,  4  Ir.  L< 
Rep.  366,  Q.B. 

STATUTES. 

Comtrwtion  of] — Held  by  five  judges  that  in  tlie 
construction  ofstatutes  the  court «  ould  ruther  strain 
the  words  in  order  to  arrive  at  tlie  construction  evi- 
dently intended  by  the  policy  ol  the  Legislature  than 
either  omit  them,  or  declare  the  state  of  facts  which 
had  occurred  to  be  a  casut  omttnu.  Beg.  v.  Sug' 
dtn,  I  Ir.  Jur.  dS,  Ex.  Cli. 

Where  two  statutes  have  the  same  purview, 
and  infiict  different  punishmenta  for  the  same 
offence,  the  punishments  are  not  to  be  taken  as 
cumulative,  but  the  latter  atatute  is  to  be  taken  as 
ex}>ressing  the  iateiittoo  of  the  Legislature,  and 
therefore,  so  far  as  relates  to  the  punishment,  repeal- 
ing  the  former  one.  Attorney  General  v.  Ihtnn,  1 
Ir.  L.  Rep.  357,  Ex. 

When  the  language  of  an  Act  of  Parliament  is 
equivocal  or  obscure,  usage,  when  universal  and 
unvarying  may  be  called  in  aid  to  explain  it.  Nagie 
v,  Afurut  3  Ir,  L.  Rep.  41,  Ex. 

It  is  dangerous  to  look  out  of  the  words  of  the 
Act,  (3  &  4  Vic.  c.  105,)  for  an  equity  in  particu- 
lar cases,  tite  best  equity  is  to  construe  the  Act  in 


such  a  way  as  to  meet  general  eases.  Cokca  t 
(yihmvmnt  3  Ir.  L.  Rep.  88,  Q.  B.  [Per  CraouJ 
ton,  J.]  ^ 

In  oonstroiug  the  terms  of  a  special  set  of  pv- 
liament,  the  court  is  bound  to  see  that  the  tnn*. 
action  sought  to  be  affected  by  It,  is  nitlun  the 
plain  and  ordinary  meaning  of  these  terms.  Aiiw 
ney  Gmerai  v.  Cathew,  3  Ir.  L.  Rep.  149,  Ei. 

My  opinion  is  in  accordance  with  that  of  Lord 
Tenterden  in  Branding  t.  Harrington,  (6  B.  & 
475),  *'  That  there  is  always  danger  io  pving  efect 
to  what  is  called  the  equity  of  a  sutute ;  it  isoMid 
safer  and  better  to  rely  on,  and  abide  tliepliiB 
words;  although  the  Legislature  might  hive  ^ 
vided  for  other  cases,  bad  their  atteotiou  bc«Q 
brought  to  them."  R^.  v.  Savage,  3  Ir.  L  R«l 
482,  Q.B.  (note.)  [Per  Perrin,  J.J  Seeifsni.*. 
Leader,  4  Ir.  L.  Rep.  139,  <^B, 

Though  I  admit  that  the  title  of  a  statate  anot 
control  the  maaifiBat  enactmeots  of  it,  yet  it  ii  the 
duty  of  the  court  to  call  it  Id  ud,  when  itcsa  ibnt 
a  light  on  an  ambiguity  in  any  of  iu  proviiioin. 
Damtl  V.  Bingham,  4  Ir.  L.  Uep^  293,  Q.  B.  [Per 
Torrena,  J.] 

— ♦ —  I 
STAYING  PROCEEDINGS— &s  PaAcna.  ' 

— 

STET  PROCESSUS— 5«*  PaAcxici,  (Jbdg. 

UBMT  AS  IK  CASE  OF  HOM-BDIT.)  | 
 ♦■  

STOCK — Su  Cbaboxho  Obobb. 

♦     '  ! 

STOPPAGE  IN  TRANSITU. 

By  the  custom  in  the  spirit  trade  in  the  Oi;  of 
Dublin  where  whiskey  is  buDdtd  in  the  Queeo'i 
Stores,  the  parly  selling  gives  to  the  purctmiercer- 
tain  request  nol«s,  ou  the  faith  of  which  Uw  pric« 
is  paid,  and  which  constitutes  a  suffideot  autlwritj 
to  the  store-house  keeper  to  deliver  the  whiske;  to 
the  bolder  of  them.  The  defeodaotbavioguIdHi 
puncheons  of  whiskey  to  A.  B.,  and  baviDg  got  liii 
acceptance  for  the  amount  handed  bun  mx  reqsnt 
notes.  A.  B.  sold  the  same  to  the  pUinti^  giriag 
bim  the  raquest  uotea,  the  plaintiff  takes  two  pus- 
cheoiis  out  uf  the  stores,  and  on  applieatiou  fgr  iht 
remainder  discovered  that  the  dei<uidaBtliad,oo  the 
acceptances  of  A.  B.,  bmng  dishonoured,  IsfcsD  eat 
the  remaining  four.  Held,  that  trover  by  st  the 
suit  of  the  plaintiff  for  Uie  four  puodieons,  udttial 
he  had  such  a  possesnon  as  put  an  ad  totkeu^ 
page  in  traneitu,  Crober  v.  Lawdtr,  9  Ir.  L  Kqi. 
21,  Q.  B. 

SUBLETTING. 

Queere,  is  letting  in  con-acre  ganeralljr,  a  bniefa 
of  a  covenant  against  sub-  letting.  Lard  WalMiA 
V.  Hogg,  3  Ir.  L.  Rep.  27,  CP. 

— 

SUBP(KNA— .S^  Attacbhert. 
— ♦ — 

SUBSTITUTION  OF  SERVICE-^ 
Pbagtxcb  (Pbocbss.) 
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SUGOfiSTION— ^  Bono.  Cobtb. 
— ^ — 

SUPERSEDEAS— 5(»;  Mandamus. 

SURETY— Warrant  of  Attornsy. 

A  bond  (after  reciting  that  R  F.  Q.  had  been 
Rppvinted  by  the  plaintt^ — as  directare  of  the 
Nttional  Bank — to  be  accoantant  at  their  bank,  at 
L. ;  and  Uiat  the  defendant  had,  with  other  persons, 
agreed  to  enter  into  the  obligation  as  his  sure- 
ties,) eontained  the  follDviDg  condition  : — That  the 
■aid  R.  F.  Q.  should,  from  time  to  time,  and  at  all 
times,  faithfully  account  for,  pay,  and  deliver  up  to 
the  «>urt  of  directors  of  the  said  society,  or  to  such 
other  person  or  persons  as  such  court  should  ap- 
point, and  in  such  place  as  said  court  should  direct, 
all  and  every  such  sums  of  money  as  he,  the  said 
R.  F.  had  been,  or  at  any  time  thereafter  should, 
while  he  continued  in  the  service  of  the  said  society, 
exclusively,  or  be  employed  for  or  on  account  of 
any  local  bank  in  connection  with  them.  Plea,  per- 
formance. Held,  that  it  was  not  necessary,  in  an 
action  against  the  surety  of  a  defaulting  accountant, 
for  the  plaintiffs  to  aver  iu  their  replication  that  the 
directors  had  appointed  a  person  by  whom,  or  a 
place  in  which  the  accounts  were  to  be  taken.  Stan- 
hope T.  Mathnot,  4  Ir.  L.  Rep.  125,  C.  P. 

Held  alao,  on  special  demurrer,  that  the  plaintiffs 
having  averred  that  R.  F.  Q.  was  employed  by  the 
said  society  as  accountant  in  the  branch  bank  at  M., 
and  that  he  continued  in  the  service  of  the  saidsociety 
exclusively  as  such  accountant  from,  &c.  it  was  not 
necessary  to  aver  an  appoiittment  of  R.  F.  Q.  to  the 
ofBce  of  accountant  at  M.,  or  that  he  had  ac(»pted 
of  the  said  office.  lb. 

Sureties  in  a  bond  with  a  trader  under  the  3  &  4> 
Vic.  c.  105,  s.  8,  conditioned  to  pay  the  amount  of 
debt  and  costs,  which  might  be  recovered  against 
the  principal,  or  to  render  himself,  were  allowed  to 
render  him  after  judgment,  in  discharge  of  the  con- 
ditions of  the  bond.  Buiid  v.  CV^ns,  6  Ir.  L.  Rep. 
214,  Ex. 

— 4 — 
SURRENDER. 

G.  T.  having  demised  a  house  and  premises,  from 
June,  It(27,for  30  years  to  G.  H.in  consideration  of 
£1200  and  £500  a-year,  brought  an  ejectment  for 
noo-payment  of  rent  in  1838,  and  gave  this  lease  in 
evidmce,  the  defendant  gave  in  evidence  a  deed 
vfaich  was  produced  by  the  attomqr  of  the  lessor 
^  the  plaintiff,  pursuant  to  notice,  and  which  ex- 
pressed to  be  between  G.  H.  of  the  one  part  and  G. 
T.  of  the  other,  dated  the  S7th  of  July,  18S9,  and 
two  drawing-rooms,  part  of  the  demised  premises, 
vere  thereby  surrendered  to  G.  T.  It  was  executed 
by  G.  H.  alone,  and  contained  the  following  proviso : 
"  Provided  always,  nevertheless,  and  it  is  hereby 
declared  and  agreed  by  and  between  the  said  parties 
to  these  presents  to  be  the  true  intent  and  meaning 
thereof,  and  the  same  are  upon  the  express  condi- 
tion that  nothing  herein  contained shallin  any  man- 
ner prejudice  or  affect  the  covenant  for  payment  of 
tlie  said  yearly  rent  of  £600,  or  any  other  covenant 
iu  said  ieaae  contained,  on  the  part  of  the  tenant, 
hii  executors,  Ar&  to  be  done,  &c.  or  any  of  the 


clauses,  conditions  or  agreements  therdn  contained, 
or  any  of  the  remedies  for  the  recovery  of,  or  the 
enforcing  of  the  said  covenants,  conditions,  &c  on 
the  part  of  the  said  G.  T.,  but  that  tlie  entire  of  the 
said  yearly  rent  shall  still  be,  and  continue  payable 
out  of  same,  and  the  said  covenants,  &c.  shall  be, 
and  continue  in  full  force,  &c.  as  to  all  the  residue 
of  said  demised  premises,  and  not  hereby  surren- 
dered; and  that  said  G.  T.  shall  have  all  the  like 
remedies  for  the  recovery  of  said  rent,  and  enforcing 
said  covenants  as  if  these  premises  had  not  been 
made,  &c.  Signed  G.  H.**  Held  that  this  deed  of 
surrender  did  not  operate  to  destroy  the  right  of  re- 
entry.   Thompton  v.  Hornet  1  Ir*  L.  Rep.  179,  Q.  B. 

Covenant  for  rent  due ;  Plea,  a  surrender  of  the 
premises,  and  that  the  plaintiff  accepted  the  same. 
Replication,  that  the  defendant  did  not  surrender, 
and  that  he  did  not  accept  the  same,  to  which  the 
defendant  demurred  for  duplicity.  Held,  that  the 
surrender  and  the  acceptance  constituted  but  one 
entire  matter  of  defence,  and  that  therefore  the  re- 
plication is  good.  Purdmr. Dickson,  2  Ir.  L.  Rep. 
351,  Q.  B. 

Qusere,  what  is  evidence  of  the  surrender  of  a 
lease  by  operation  of  law.  Z-ord  Shannon  v.  Zard 
Stovghton,  3  Ir.  L.  Rep.  521,  Ex.  Ch. 

L.  lessee  pur  autre  vis  assented  to  a  new  letting 
by  the  landlord  of  a  part  of  the  demised  premises  to 
M.,  who  entered  into  possession  accordingly,  but 
there  was  no  surrender  in  writing  of  the  interest  of 
L.  Held,  that  this  constituted  a  valid  surrender  by 
Act  and  operation  of  law  within  the  statute  of  FrauM 
(7  W.  3,  G.  12,  Ir.)  of  the  interest  of  L.  In  the  part 
so  demised  to  M.  Lynch  v.  Z<vncA,  6  Ir.  L.  Hep. 
181,  Ex. 

The  doctrine  of  surrender  by  Act  and  operaUon 

of  law  as  laid  down  in  Thomas  v.  Cook,  (2  B.  &  Al. 
119,)  in  the  case  of  a  chattel  interest  recognized  and 
applied  to  the  case  of  a  freehold-  lb,  [See  Creagh 
v.  Blood,  3  Jon.  &  Lat.  133,  Ch.] 

As  to  the  effect  of  a  clause  of  surrender,  aee  D« 
Burgko  V.  Gabbttt,  I  Ir.  Jur.  276,  Q.  B. 

TAXATION— Costs. 
— ♦ — 

TAXES. 

On  Public  Buildings.'] — See  Rates. 
TEMPORALITIES  (CHURCH  ACT)— 5^ 

ECCLEBIABTICAI.  LaW. 

Where  an  order  of  the  Lord  Lieutenant  and  Privy 
Council,  made  under  the  Church  Temporalities  Act, 
didappropriating  the  rectory  of  E.  from  the  dignity 
of  the  treasurersiiip  of  the  Cathedral  Church  of  St. 
M.;  contained  a  recital  distinguishing  the  rents  from 
the  other  revenues  of  the  rectory,  and  where  the 
operative  words  of  the  order  in  Council  were  "the 
said  parish  or  rectory  of  E.,  together  with  the  rec- 
torial tithes  thereunto  belonging."  Held,  that  ac- 
cording to  the  construction  of  the  order,  the  word 

rectory"  did  not  include  the  glebe  lands,  and  there- 
fore they  did  not  pass  to  the  Ecclesiastical  Commis- 
sioners, but  continued  annexed  to  the  treaanrership. 
Fosterv,  FrOfon.  7  Ir.  L.Rep.l97,Es.;  S.C.  affirm- 
ed, lb.  231,  Ex.  Ch, 
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The  Lord  Lieotenaat  and  Privy  Couudl  have  the 
power,  under  the  Charch  Tempori^ties  Aet»  to  niAke 
•  mrtiftl  ditamMropriatuHi  bj  diinnitinff  Uie  tithe*  or 
^ba  luidi  from  the  rectory.  A. 

— ♦ — 

TENANT^iS^  Lakdlomo  ahd  Tsmamt. 
— ♦ — 

TENDER. 

Lixfyment  of  Money  under  Plea  of^ — If  ft  de- 
fendant bring  money  into  court  ander  a  plea  of  ten- 
der, and  the  plaiotiff  do  not  take  it  out  till  the  de- 
fendant establish  a  cross -demand  for  the  costs  of  a 

judgment  in  the  action  in  his  favour,  the  court  will 
direct  the  money  to  lie  paid  to  him  in  liquidation  of 
that  demand.    Dore  v.  ■      1  Ir.  Jur.  271,  Ex. 

A  notice  of  motion  to  draw  money  lodged,  upon 
a  plea  of  tender,  where  the  action  has  not  been  dis- 
continued is  regular,  and  where  the  opposite  party 
would  not  sign  a  consent,  and  appeared  on  the  mo- 
tion, it  was  granted  with  costs.  Chadtekk  v.  Daiy^ 
Air.  L.  Rep.  176.  CP. 

PUaeafT»ndeT.'\~-Ste  Plsadiho. 
TERM'S  NOTICE  TO  PROCEED— 

PaACTICB. 

— ♦ — 
TIME. 

Computation  71tm<.] — When  part  of  a  condi- 
tional order  was  that  it  should  be  served  upon  de- 
fendant's attorney  six  days  before  term.  The  order 
was  served  upon  the  19th  of  May,  and  Term  b€^n 
on  the  24th.  Held,  that  the  service  was  bad,  and 
that  a  new  order  should  be  ohtaioed.  Murphy  v. 
Lord  Carherry,  1  Ir.  L.  Rep.  9,  Q-  B. 

Where  a  statute  provided  that  notice  of  an  appeal 
should  be  given  to  the  adverse  party  at  least  "  within 
one  wedc"  before  such  appeal  was  to  be  heard.  Held 
^at  DOtice  given  on  the  2Snd  fur  the  29th  of  the 
lame  monUi  was  insufHcieut.  Rw.  v.  .Simmy,  2  Ir. 
U  Rep.  S78,  Q.  B. 

TITHE  COMPOSITION. 
PCimlify.]— Debt  for  tithe  comporition— .The 
flrsC  oonnt  stated  that  T.  R.  and  others,  (tenants  of 
the  deflBDdant),  during  a  certain  period,  h»d  been 
in  tiie  oocupaUon  of  lands  upedfied  in  the  applot- 
ment,  and  thereby  made  chai^eable  with  the 
yearly  sum  of  JLB  16s.  Sd.,  as  tenants  from  year  to 
year  to  the  said  defendant,  who,  as  having  the  first 
estate  greater  than  such  tenancy  from  year  to  year, 
was  liable  to  the  composition.  Plea— That  all  the 
lands,  whereof  the  said  T.  R.  was  tenant  to  defen- 
dant, before  the  6th  of  August,  1 832,  by  indenture 
of  demise  between  defendant  and  T.  R.,  were  de- 
mised to  T.  R.  for  a  terra  still  subsisting ;  and  so 
defendant  saith,  that  during  the  period  aforesaid, 
he  had  not  the  first  estate  greater  than  a  tenancy 
from  year  to  year,  in  the  said  lauds  so  diargeabie 
with  the  yearly  sum  of  £8  16s.  8d^  modo  etjbrmd, 
as  the  plaindff  in  his  first  count  alleged.  Held, 
that  the  averment  in  the  declaration  waa  distribu- 
Uve,  and  therefore,  the  plea  was  bad  as  not  answer- 


ing the  whole  of  the  count.  Ptnnefather  v.  £cf,  I 
Ir.  L.  Rep.  S5,  Ex. 

Since  the  pasdug  of  the  1  &  S  Vie.  the 
plaiotiff,  in  an  action  far  titbe  oonpoMtion,  nac 
show  by  his  deetar^on,  that  be  oooMa  whUa  mm 
of  the  exceptions  mentiODed  In  that  aet ;  olberwiae 
the  declaration  will  be  bad  npon  general  dewirm . 
Thus  the  counts  for  tithe  oompoeitkm,  and  for 
tithes  bargained  and  sold,  contained  in  a  dedara< 
tion,  which  was  entitled  as  of  Hilary  Tern,  1839, 
were  held  to  be  bad ;  but  a  general  defaurrer 
taken  to  the  whole  declaration  waa  over-mled,  np- 
on the  ground  of  its  containing  a  count  npoo  ao 
account  stated,  whieh  wm  hdd  to  be  free  ftw  ob- 
jection ;  for  though  it  described  the  plaintiff  m 
rector,  and  the  drfendant  as  oconpier  of  land  nUa 
the  pu^shj  It  did  not  necessarily  f(41ow  that  it  «as 
ooDversant  about  the  titbe  or  titbe  eonpiMiiiaii. 
Plea,  Slating  that  parcel  the  warn  denasdad 
waa  claimed  for  arreara  of  tithe  compositioo,  doe 
for  the  three  yean  immediately  preceding  1834, 
was  held  to  be  bad,  the  r^t  to  recover  for  those 
yeara  not  having  been  barred  the  implied  oper- 
ation of  the  I  &  3  Vic.  c  119.  Beretftrd  v. 
Lomhnan,  1  Ir.  L.  Rep.  364,  Ex. 

Where,  in  an  action  for  tithe  rent-diarge,  the 
plaintiff  was  described  in  the  declaration  as  rector, 
and  the  proof  was,  that  he  was  both  rector  and 
vicar.  Held  to  be  no  variance.  Croethwaite  v. 
CnUan,  b  Ir.  L.  Bep.  534,  Q.  B. 

IVhat  estate  it  fiaMv.]— A  mortgagor  in  posses- 
sion of  mortgaged  premises,  chargeable  with  the 
titbe  rent-charge  prior  to  the  execution  of  the 
mortgage,  and  held  under  a  lease  of  lives  reoev- 
able  for  ever,  waa  held  liable  to  such  rent-char^. 
Croathwaite  v.  Con^an,  5  Ir.  L.  Rep.  534,  Q.  B. 
[Perrio,J^  dubitante.'] 

Semble — To  render  a  party  entitled  to  an  cqai- 
table  interest  liable  for  the  tithe  rent-dmrge,  it  nim 
be  an  interest  of  a  clear,  absolute,  unquestiooable 
nature.  Ik, 

Applatment.'] — A.  and  B.,  joint  commiasioBere 
appointed  under  4  G.  4,  c.  99,  duly  made  sod 
lodged  a  certificate  of  composition  in  1831,  bat 
made  no  applotroent  thereon,  A.  having  been  sub- 
sequently appointed  a  sole  commiasioner  under  the 
the  2  &  3  W.  4,  c.  119,  adopted  that  certificalo, 
and  duly  made  and  lodged  an  applotment  in  1833^ 
pursuant  to  the  latter  act ;  B.  aiimirards  affixed  ias 
signature,  in  the  registn  of  the  dioeea^  to  the  ap- 
plotment made  by  A.  afono,  as  aole  mMnmisainasr 
Held,  first,  that  the  applotmest  of  A.,  aa  sole 
niissioner  under  the  2ft  3  W.  4,  c  119,  waa  invtlkl 
and  void ;  and  that  at  the  time  of  sudi  appointment, 
and  of  his  making  the  applotment,  aa  audi  sole 
commissioner,  his  authority  as  one  of  the  j<Hnt  oom- 
nussioners  originally  appointed  under  the  4  G.  i 
c.  99,  was  still  sutMinUng  and  valid.  Secondly— 
That  the  applotment  made  by  A.,  as  such  nk 
commissioner,  notwithstanding  his  intention  to  id 
in  maiding  it  under  tbeS&S  W.  4,c.  1 19,  must 
be  talcen  to  have  been  made  by  virtue  of  his  valid 
authority  under  the  4  G.  4,  o.  99.  Thiidlj — Tint 
B.  had  authority,  by  affixing  Madgnature  to  tbe ap- 
plotment made  by  A.  ahme^  to  ado|A  it  u  fait  m 
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ct,  tboagh  he  had  taken  no  part  in  the  aetoal  du^ 
r  making;  it.  Fonrthly—That  the  applotmenthav- 
ig  been  made,  it  became  the  only  standard  for  mea- 
uring  the  amount  ftf  composition  payable  by  the 
tarties  thereto,  and  had  reference  back  to  the  pe- 
iod  of  making  anch  composition.  Semble — That 
intil  the  making  of  the  applotment,  it  was  optional 
rith  the  party  entitled  to  the  composition,  but  not 
mperative  on  him,  to  resort  to  the  provisions  of  the 
I  G.  4,  c  99,  regulating  the  payments  of  compon- 
ioD  according  to  the  grand  jury  ceaa.  Armttrong 
r.  KiUkelfy,  1  Ir.  L.  Rep.  270,  £z 

An  applotment  book  stated  the  quantity  of  land 
sootained  in  eaeh  of  several  holdings,  and  Ute  gross 
imonnt  of  tithe  composition  charged  thereon  re- 
ipectively,  but  omitted  to  specify  tlie  acreable  a- 
iDoant  of  aueh  composition.  Held*  that  the  applot- 
ment waa  not  therefore  invalid.  Defendant  on  all 
former  occasions  having  paid  his  composition  for 
Lfae  said  land,  and  previous  to  the  action  promised  to 
pay.  Held,  it  was  not  open  to  him  to  object  to 
the  applotment  PMreatf  v.FTifgmora,  I  Ir.  L.Rep< 
318,  Ex, 

Certi^cate  of  Composition.'] — Where  the  rector 
of  the  parish  was  the  aole  claimant  of  the  tithes. 
Held,  that  a  cerdficate  of  the  tithe  composition  un< 
der  the  4  G.  4  c.  99,  s.  25,  was  sufficiently  certain, 
though  it  did  not  name  or  describe  the  party  to 
whom  such  composition,  or  any  portion  thereof, 
was  payable.  Lodgtv.  Cr«aghet  1  Ir.L.  Rep.  315, 
El. 

A  tithe -payer  will  not  be  allowed  to  set  up,  as  a 
defence  the  title  of  a  third  party  not  named  in  the 
eertiflcateof comporition.  Lord^umnon  v.  Stot^' 
Im,  a  Ir.  L.  Rep.  521,  Ex.  Ch. 

Endence."] — The  presumption  of  a  defendant's 
liability  to  tithe  composition,  arising  from  his  poa- 
Beesion  of  the  lands,  is  not  rebutted  by  the  state- 
ment of  the  plaintiff's  witness,  the  land  agent  of  the 
defendant,  that  there  had  been  an  outstanoing  lease, 
snd  that  the  defendant  had  entered  into  the  posses- 
non  of  the  land  upon  a  parol  surrender,  without 
any  instrument  in  wriUng ;  the  defendant,  in  such 
drcnmatances,  not  falling  within  either  of  the  ex- 
enitions  contained  in  the  12th  section  of  the  2  &  3 
^4,  a  119,  being  neither  tenant  from  year  to 
year,  nor  at  wIlli  within  the  meaning  of  the  act. 
lord  Shanium  v.  Stovghton,  8  Ir.  L  Rep.  521, 
Ex.  Ch. 

As  to  what  is  evidence  of  the  liability  of  the 
defendant  in  an  action  for  tithe  composition.  lb. 

SlatiUn  ^JUmtalioM  ]— The  3  &  4  W.  4,  e.  27, 
s.  2,  does  not  a|^ly  to  didaui  fiir  tithe  oompoiitioD, 
u  betwem  Uw  tithe  claimant  and  the  owner  ef 
land,  but  only  to  eatatei  in  tithe.  Lord  Shannon 

V.  Boddtr,  2  Ir.  L.  Rep.  223,  note,  Ex. ;  Lord 
Shamwn  v.  StOHghion,  3  Ir.  L.  Rep.  521,  Ex.  Ch. 


TOLLS. 


Vessels  sailing  from  Cork  to  Dublin,  through  St. 
George's  Channel,  are  not  subject  to  the  toll  given 
hy  the  3  G.  2,  c.  36  (the  Skerries  act)  to  the  pro- 
prietor of  the  Skerries  Iiglit>-hous^  Soye»  v.  Jones, 
4  Ir.  L.  Rep.  231,  Q.  B. 


TRAVERSE— iSm  Plk^diro.  UUkdamos. 
Qoo  Wabkakto. 


TREAT  (NOTICE  TO.)-.Sm  Pdbuc  Com- 
TAKY.  Railway. 

— 

TRESPASS— 5^  Ihsoltkrv. 
I.  Tbkspass. 

II.  Tresfabs  for  Mesnx  Rates. 

A  landlord  may  justify  in  an  action  of  tres- 
pass qv,  cUf^  under  the  general  issue,  not  only  an 
entry  to  distrain,  but  also  the  continuing  in  posses- 
sion beyond  the  time  that  was  necessary  for  the 
purposes  of  the  distress.  Purceli  v.  Nolan,  1  Ir. 
L.  Rep.  258,  C.  P. 

In  an  action  of  trespass  for  assault  and  battery, 
the  defendant  cannot,  under  the  general  issue,  give 
in  evidence  by  way  mitigation  of  damages,  mat* 
ter  of  ddence,  which,  if  pleaded,  would  amount  to 
a  jusdfication.  Pugolas  v.  BoUand,  3  Ir.  L.  Rep. 
533,  Ex. 

In  an  action  of  aasault  and  battery  brought  by 
A.  against  B.  ft  C.,  it  aj^pears  that  A.  came  to  the 
house  of  B.  to  enter  into  a  final  settlement  for  some 
debts  he  owed  turn,  and  for  which  the  latter  agreed 
to  take  one-fourth  as  a  composition.  A.  B.  &  C. 
were  in  B.'s  office,  engaged  in  this  arrangement  for 
some  time,  when  B.  had  to  go  out  to  his  shop  to  a 
customer,  and  soou  after,  an  altercation  having  arisen 
between  A.  &  C,  who  was  the  book-keeper  and 
relative  of  B.,  C.  committed  the  assault  complained 
of,  which  was  of  a  violent  character,  and  lasted 
twenty  minutes.  It  appeared  there  was  no  caose 
of  quarrel  immediately  between  A.&  C.  The  dis- 
pute arose  altogether  out  of  the  settlement  between 
A.  &  B. ;  and  that  the  shop  in  which  B.  was,  during 
the  entire  of  the  assault,  was  adjoining  the  office  in 
wiuch  it  was  committed,  and  was  only  separated 
from  it  by  a  glass  door,  vhich  was  partly  open  and 
from  whidi  C.  called  for  a  rope  to  hang  the  plain- 
tiff, which  was  thrown  to  him  by  a  person  in  the 
shop ;  and  there  was  great  reason  to  infer  that  B. 
could  hear.  If  not  see  nearly  ell  that  occurred  in 
the  office.  The  learned  judge  who  tried  the  case, 
directed  the  jury,  that  if  B.  ordered  the  assault,  or 
encouraged  it,  or  expressed  approbation  of  it,  or 
gave  countenance  to  it,  or  did  anything  to  adopt  it 
as  his  own,  they  should  find  a  vordict  against  him  } 
and  added  he  should  be  surprised  if  they  found 
against  B.  The  jury  found  agunst  B.  On  mo- 
tion to  set  aude  this  verdict  for  misdirection,  and 
M  being  against  law  and  evidence.  Held,  that  iJut 
question  for  the  jury,  was  correctly  left  to  them  io 
the  preliminary  part  of  the  learned  jodge'a  chaiqge  i 
and  though  the  court  disapproved  of  the  strong 
expression  of  opinion  by  the  learned  judg^  thought 
it  did  not  amount  to  a  misdirection.  Held  also, 
the  verdict  was  not  against  the  weight  of  evidence. 
[Crampton,  J.,  disssntiente.']  Treanor  v.  Campbell, 
3  Ir.  L.  Rep.  387,  Q.  B. 

In  an  action  of  trespass  and  false  imprisonment 
agmnst  the  sheriff,  who  pleaded  the  general  issue, 
the  plaintiff's  counsel  stated  the  case  to  Ite  an  abuse 
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in  the  mode  of  executing  a  writ  of  co.  ta^  and  gave 

in  evidence,  among  ottier  things,  certain  notices, 
served  by  plaintiff  on  the  defendant,  which  recited 
and  admitted  that  she  had  been  arrested  on  such  a 
writ  Held,  that  the  defendant  having  omitted  to 
prove  said  writ,  the  judge  ought  to  have  directed 
the  jury  to  find  for  the  plaintifT.  Deei-ing  v.  Pal- 
mer, 4  Ir.  L.  Rep.  421,  C.  P. 

Senible — That  the  omission  by  the  landlord  to 
give  a  bill  of  particulars  of  distress,  under  the  6  & 
7  W.  4,  c.  73,  even  if  necessary,  would  render  the 
landlord  a  trespasser  ab  initio.  Dafy  v.  Bloom' 
JiM,  &  Ir.  L.  Rep.  65,  Q.  B. 

In  trespass  for  false  imprisonment,  it  appeared  that 
on  the  i9th  of  September,  1833,  the  plaintiff  bring 
then  in  the  custody  of  the  sheriflT  of  Kildare,  at  the 
suit  of  J.  S.  M.  and  others,  the  defendant  issued  a 
CO.  so.  against  him  on  foot  of  a  judgment  previously 
obtained.  During  the  year  1859  the  plaintiff,  being 
still  in  confinement,  obtained  in  various  ways  dis- 
charges from  several  of  the  writs  under  which  he 
was  detained,  and  amongst  others  from  that  of  de- 
fendant, which,  together  with  the  judgment  under 
which  it  was  issued,  was  set  aside  by  an  ordor  of 
the  court  on  the  23rd  uf  November,  1839.  There 
was  slight  evidence  that  the  judgment  was  set 
aside  for  misconduct  on  the  part  of  the  defendant  or 
bis  attorney.  Under  these  circumstances  upon  the 
question  whether  the  plaintiff  having  been  in  lawful 
custody  at  the  suit  of  other  creditors,  during  all  the 
time  that  the  defendant's  detainer  was  laid  on,  an 
action  of  trespass  did  not  lie  at  the  suit  of  the  plain- 
tiffs against  the  defendants*  Pennefather,  C.  J.  and 
Ferrin,  J.  were  of  opinion  that  it  did  not.  [Burton 
and  Crampton,  J.J.  dissentientibui.']  Coppingery. 
Bradley,  S  Ir.  L  Rep.  257,  Q.  B. 

But  by  reason  of  the  admission  of  illegal  evidence, 
misdirection  of  the  learned  judge,  and  excessivR  da- 
mages, the  court  awarded  a  venire  de  nopo.  [Penne- 
father, C.  J.  dvisentiente,  holding  that  judgment 
should  be  entered  for  the  defendant.]  lb, 

Qusre,  would  an  action  on  the  case  lie  under  the 
circumstances  of  the  case  ?  lb, 

'*  It  is  wrong  to  say  that  no  man  shall  be  made  a 
trespasser  by  mere  construction  of  law,  it  is  true  no 
nun  can  be  a  trespasser  in  any  sense  when  no  tres- 
pass has  been  committed,  but  when  a  trespass  is  com- 
mitted persons  may,  by  construction  of  law,  be  par- 
ties to  that  trespass;  it  is  upon  this  principle  that 
the  advisers  of  a  trespass  before  the  act,  and  tlie 
assenters  to  it  afterwards,  are  trespassers;  all  are 
principals  in  trespass,  and  one  may  then  be  a  tres- 
passer in  relation  to  an  act  which  he  had  advised  or 
directed,  although  the  man  by  whom  the  act  is  done 
is  no  trespasser  at  all,  as  in  the  familiar  instance  of 
the  execution  of  a  false  writ  by  a  sheriff — the  sheriff' 
is  justified  by  the  writ,  but  the  party  who  gave  it  to 
be  executed  may  be  a  trespasser."  Jb. 

In  a  declaration  in  trespass  9.  c,f.  containing  two 
counts  for  entering  the  plainti^s  close,  and  digging 
drains,  &C.,  and  two  counts  de  bonis  tuportati*,  and 
another  for  expulsion,  the  defendaut  pleaded  and 
proved  at  the  trial  leave  and  license  tu  do  the  acts 
complained  of*  vis.  to  scour  the  drains.  Held,  that 
it  was  DOl  competent  for  the  plaiDtiffto  rely  00  evi- 
dence of  a  revocation  of  the  license  afLer  the  com- 


mencement of  the  work,  there  havioa  been  no  on 
assignment.  v.  Bojfd,  5  Ir.  L.  Rep.  42t,  C.  P 

In  an  action  of  trespass  on  the  case,  the  dectin. 
tion  stated,  that  A.  being  pqssesied  of  ■  cenu) 
quarry,  B.  wrongfully  and  injuriously  obstructfil 
him  in  the  use  and  enjoyment  of  it,  by  turning  Urn 
quantities  of  water  upon  the  same.  A.  on  tbetriil 
proved  that  B.  had  stopped  up  a  drain  which  A.  M 
opened  to  prevent  the  water  from  Bowiog  intA  ikt 
quarry,  and  also  that  B.  had  filled  a  pipe  that  hid 
been  sunk  in  order  to  drain  the  quan7.  Hdd,  thu 
such  acts  being  immediate  injuries,  anadioaoatltc 
case  could  be  sustained,  but  that  the  trcspM  rin 
armia  was  the  proper  remedy.  Seott  v.  .Vffa,  3 
Ir.  U  Rep.  S07,  Q.  B. 

Semble,  where  an  injury  is  done  to  the  nil 
freehold,  plaintiff  has  no  election,  but  nut  iHiw 
trespass  vi  et  armis,  lb. 

**  It  appears  to  the  court  it  should  have  ben 
an  action  of  trespass  vi  et  armis.  The  ditiioguidi. 
ing  circumstance  is  that  in  this  form  of  aaioo  liie 
injury  should  be  wilful,  forcible,  and  the  coftl^ 
quence  immediate,  although  if  there  lie  eooieques. 
tial  damage  that  will  go  as  an  a^rsTatioo  of  the 
trespass,  but  will  not  convert  it  into  an  scUm  of 
trespass  on  the  case,  and  ig  this  casa  ihm  ii  the 
an  injury  to  lands."  lb.   [Pw  Penmfither,  C.J.] 

To  a  declaration  in  trespass  q.  e.  f.  for  Imakiif 
ftc,  the  plaintiff's  close,  and  erectiag  pent  ud 
tables  there,  the  defendant  pleaded  tin  sin^  ^ 
of  the  general  issue,  and  at  the  trial  proved  1  de. 
mise  for  a  term  of  years  of  the  hem  m  fM  b  ik 
following  terras : — All  that  and  those  pirt  of  tlw 
house  known  as  No.  119,  North  Kii^ street,  coriKr 
of  Smithfield,  consisting  of  the  small  roon  of  the 
bar  of  said  house,  fronting  Smithfietd,  &c,toge(fafr 
with  the  front  part  of  said  premises,  eiiendiog 
from  said  office  to  the  centre  of  the  said  SmtiLOdd 
market,  ftc,  and  to  be  used  by  said  R  6.  (pliiDiitT) 
as  a  stand  for  the  sale  of  cattle  and  tisy,  accoriiiEi| 
to  the  usage  of  Smithfield  market."  AodabogHc 
evidence  of  a  custom  for  tlie  owners  of  Iioomi  td 
Smithfield,  to  let  their  frontage  to  saleuoMen 
at  a  rent ;  and  of  thecommission  of  tbetrespaiicoa* 
plained  of.  On  the  other  hand,  tbedefeudaugsTe 
evidence  of  no  such  usage  b«ng  in  exiitnc*  io 
Smithfield,  which  was  a  public  markket ;  sad  kmc 
evidence  of  no  title  in  \he  lessor  of  the  pluBtiffu 
demise  the  frontage.  And  the  jndge  dinctsd  the 
jury,  that  if  they  believed  that  on  a  narkrtdaj.Ue 
plaintiff  had  taken  possession  of  the  locus  i*  fn, 
and  WHS  in  actual  possession  of  the  ssid  frooti^ 
demised  to  him ;  and  while  so  in  posseseioo,  ibe 
defendant  entered  thereon  against  the  will  of  ibe 
plaintiff,  they  should  find  for  the  plaintiff.  Held, 
that  the  said  direction  was  correct,  and  that  it  in 
not  competent  for  the  plaintiff,  00  the  pieadingt  11 
framed,  to  raise  any  quesdon  tteyood  that  of  pat- 
session  of  the  premises  by  the  plaiotifEl  ssd  dw 
commission  of  the  act  of  trespass  while  be  vuio 
that  possesion.  DuUtantef  Dohertyi  C.J.;  ud 
(AMnUtmfo,  Torrens,  J.*  the  latter  of  vbom  beld 
that  the  judge  on^t  to  have  distiiigiusbedbetvM 
a  right  to  euslnsive  possesnon,  vhieh  wosid  bn 
enabled  the  plaintiff  to  have  maintaiaed  the  setiN, 
and  a  mere  right  over  the  surface  of  the  soil,  vlwft 
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would  bm  been  odIj  a  right  of  eeeraieat ;  snd  to 
lnf«  mbmittod  to  Uw  jury,  that  if  tb^  believed 
thm  WM  a  right  to  ezelariva  poneHion,  they 
tbonld  find  for  the  plaintiff  t  but  that  If  he  had  bnt  a 
right  to  a  inere  eaMmant,  the  action  wai  not  miun- 
tiinable»  and  tfaay  ahoald  find  for  the  defendaot. 
Bmu  v.  O^,  6  Ir.  L.  Rep.  298,  C.  P. 

<*  If  an  actioQ  of  treapaas  qmar&  damum  fr^it  ia 
bntu^t,  and  the  plaintiff  ihow  a  ponession,  and 
the  defence  intended  to  be  let  up  is*  that  at  some 
remote  period  the  groond  in  question  wu  conferred 
on  the  public  by  the  owner  in  fee,  for  a  maritet, 
the  defendant  ii  not  at  liberty  to  give  evidence  to 
BUtaio  such  a  defence  on  the  plea  of  the  gene- 
n!  issue  t  the  question  ought  to  be  raised  on 
the  pleadings^  aa  I  have  said,  by  a  apedal  plea 
thitt  the  locu$  in  qw  was  a  public  maritet,  and  that 
bdag  each,  the  defendant  was  justiied  in  entering 
tiisreMt  and  exfioring  hie  cattle  on  it  fi»r  eale."  lb* 
[Per  JadMoo,  J.] 

Aa  excdurive  posaesrion  in  the  pUntiff  ia  naeea- 
iiiy  to  be  proved  in  a  possGeioiy  aetion,  and  no  ease 
bas  been  cited  to  eliow,  nor  is  tiiere  any  that  I  am 
■vare  of,  establishing  that  where  a  party  has  a  mere 
right  over  the  surface  of  the  soil,  without  a  right  to 
nal^d  use  of  the  soil  itself,  or  of  its  produce  natural, 
or  otherwise,  for  bis  own  purposes,  that  an  action  of 
trespass  can  be  ni«ntained.    lb.  fPer  Torrens,  J.] 

But  tber«  ia  oo  case  that  I  can  discover,  nor  has 
any  been  cited  in  the  argument,  in  which  a  naere 
right  of  enjoyment  over  or  on  the  surface  of  the  soil, 
without  any  right  to  appropriate  it  to  usufructuary 
purposes,  or  to  derive  nsufnMtfuary  enjoyment  from 
it,  bas  been  held  to  give  swdi  an  exclusive  posses 
non  as  to  enable  tlie  party  to  bring  treapaas.  lb. ; 
[PerTorrens,  J.] 

A  city  attMibment  having  iinied  againat  and 
bsTiog  been  placed  in  the  hands  of  the  eity  martial 
to  execute,  be  seises  the  good*  of  B.  The  exeonti«i 
creditor— not  bmag  present  at  the  aeizure,  and  not 
baring  given  the  marshal  any  indemnity— is  not 
liable  in  an  action  of  trespass  tU  bmm  asportatis  at 
the  suit  of  B.  SmiA  v.  BoHnokt,  9  U  Rep. 
155,  Q.  B. 

Where  an  ejectment  bad  been  brought  for  non- 
payment (tf  rent,  and  the  demise  laid  in  Hay,  and 
I  consent  for  judgment  given,  with  stav  of  execution 
until  the  November  following,  whra  the  habere  was 
execQted,  though  the  landloird  bad  entered  in  the 
Angmt  previoos,  and  sold  the  crop  sold  by  the 
iHianL  Held  that  the  landlord  could  not  be  made 
liaUe  in  an  action  of  treapaas  dla  &om>  atportatie  for 
sdliog  the  crap.  Ni^mU  v.  PA*Uyu,  8  Ir.  L.  Rep. 
17,  Q,  B.  r  Sea  BtMtm  v.  Irvitu,  1  Ir.  Jar.  315, 
Ex.] 

Held,  also,  that  where  a  landlord  recovers  in 
ejectment,  his  title  ha*  reference  to  the  day  of 
the  demise,  and  the  tenant  is  a  trespasser  firom  that 
period,   lb.   [Perrin,  J.,  dusMtwnto.] 

The  dedaratioa  stated  that  the  defendant  while 
driving  a  carriage,  drove  with  force  and  violence 
against  another  carriage,  on  which  the  plaintiff  was 
■itting,  and  forced  it  with  a  great  shod^  over  a  raised 
part  of  the  road,  and  cansod  it  to  sway  and  incline 
lo  over-turn ;  and  thereby  with  foroe  and  violeaee 


caused  the  plaintiff  to  be  greatly  terrified,  and  to  bo, 
put  in  great  peril  and  apprehension  of  the  said  car- 
riage overturning ;  and  from  reasonable  appreboi- 
Hon  of  the  said  carriage  overturning,  then  and  there 
to  fall  towards  to,  and  upon  the  ground ;  and  in  so 
falling,  one  of  the  leg*  of  the  plaintiff,  without  hia 
will,  then  and  there  struck  against  one  of  the  wheelf 
of  the  lastmentioned  carriage,  by  means  whereof 
the  said  leg  was  fractured.  Held,  to  be  a  count 
in  treapaas  ei  et  araw,  and  not  in  case.  Spear 
v.  CkapmoH,  8  Ir.  L.  Rep^  461,  Ex.  Ch. ;  S.  C  A. 
278, 'Ex. 

Pleading.'] — In  an  action  tjf  trespass  gu,  dL  yV. 
Plena — first  the  general  issue — second,  as  to  eject- 
ing, expelling,  ftc,  actio  ntm,  becauae  he  was  law- 
fully possessed  of  the  said  premises,  and  the  plain, 
tiff  having  entered  thereon,  and  unlawfully  taken 
possession  of  the  said  premises,  and  without  the 
license  the  defendant,  he  expelled  her  therefrom. 
Held,  that  this  plea  was  bad  upon  demurrer;  be- 
cause it  did  not  shew  a  better  title  than  plaintiff 
had;  and  because  it  purported  to  be  a  justifica- 
tion ;  yet  it  did  not  show  title  to  warrant  a  justifi- 
cation. Tvcktr  V.  Kirwatit  4  It.  L.  Rep.  376,  Q.  B. 

lu  treapaas  qu.  el.  fr^  where  there  are  several 
counts,  stating  distinct  .trespasses,  in  differoit  closes 
and  at  difihrent  times,  it  is  sufiioient,  even  on  spe- 
cial demurrer,  to  justify  in  one  plea  the  several 
trespasses — such  plea  appearing  on  the  face  ^  it 
;  to  treat  the  trrapasses,  times,  and  closes,  as  several 
and  distinct  Jurwaia  v.  Ji^,  S  Ir.  L.  Rep.  500, 
Q.  B. 

Trespass  for  an  assault  and  battery,  by  ridiog  a 
certain  horse  against  the  plaintiff.  Plea,  that  the 
defendant  was  riding  in  a  careful  manner  along  the 
public  highway  ;  and  whilst  so  riding,  the  plaintiff 
negligently, carelessly,  and  improperly  walked  along 
and  ecroBs  the  middle  of  the  highway,  and  thereby 
came  in  contact  with  the  said  horse,  and  was  thereby 
knocked  and  thrown  down,  and  bruised  and  injured 
&C.,  as  in  the  declaration  mentioned,  without  any 
default  on  the  part  of  the  defendant ;  and  that  the 
said  hurt  was  occaaioned  by  the  negligent,  careless 
and  improper  conduct  of  the  plaintiff,  and  not  by 
the  default  of  the  defendant ;  and  that  if  the  plain- 
tiff had  exercised  due  care,  the  same  vonld  not 
have  happened.  Held  bad  on  apedal  demurrer  ae 
amounting  to  the  general  iasue ;  and  also  that  it 
was  bad  as  purporting  to  be  in  confession  and 
avoidance,  and  yet  did  not  admit  the  trespass,  or 
state  any  circumstances  to  justify  it.  BaH  v, 
MatheipM,  10  Ir.  L.  Rep.  316,  Q.  B. 

Treapaas — Plea,  that  after  the  committing  of  the 
treapaas,  and  before  the  exhibiting  of  the  hill,  it 
was  agreed  between  plaintiff  and  defendant,  that 
the  latter  ahould  do  and  perform  certain  work, 
which  was  then  agreed  upon,  and  furnish  materials 
for  the  same,  for  the  plaintiff,  in  satisfaction  and 
discharge  of  the  trespass.  Averment — That  in 
pursuance  of  the  agreement,  the  defendant  did  an4 
performed  the  work,  and  found  and  provided  ma- 
teriala  for  the  aama  for  the  plidntiff ;  and  that  the 
plaintiff  accepted  andreorived  nwh  wurfc  and  ma- 
terials in  full  satiafaetion  and  disdiacge  of  the  tres- 
pea*.  Devurrer,  upon  tlu  grounds  that  n^thei; . 
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the  nature  of  the  ■greement,  nor  particulars  of  the 
woHc  performed,  had  been  stated  with  sufiicieiit 
certUDty.  Held,  that  the  plea  wai  good ;  first,  be- 
came the  atatement  of  the  agreement  was  imma- 
terial, and  coold  not  have  been  traversed  by  the 
pluntifT  i  and  aecondly,  that  a  statement  of  the  par- 
ticulars  of  the  work  would  have  been  objectioDable, 
as  fidling  within  the  nde  prohibiting  the  introduc- 
tion into  pleading  of  matters  of  evidence.  v. 
Byrne,  7  Ir.  L.  Rep.  500,  Ex. 

Endence."] — In  an  action  of  trespass  in  a  several 
fiahery,  a  person  relying  on  the  Idtb  section  <tf  the 
5  ft  6  Vice.  10^  aa  giving  him  title  to  erect  a 
atolte  weir,  must  prove  the  prevloni  written  consent 
otthe  landlord  to  such  erection.  A  letter  at  the 
landlord,  without  any  date,  authorising  such  erec- 
tion, and  no  evidence  offered  aUundef  of  such  let- 
ter having  been  written  before  the  erection  of  the 
weir,  was  held  not  to  be  admissible  evidence  for 
that  purpose.  Lord  Tm^temon  v.  ABen,  8  Ir.  L. 
Rep.  199,  Q.B. 

In  an  a<^on  of  trespass,  the  plaintiff  claimed  a 
several  fishery  in  a  navigable  river,  and  in  proof 
thereof,  gave  in  evidence  certain  patents  and  an- 
dent  documents,  showing  that  certain  weirs  and 
gmrgite$  within  those  limits,  had  been  granted  to 
the  party  onder  whom  the  plaintiff  claimed  ;  and 
tiie  jadgis  at  the  trial,  refused  to  tell  the  jury  that 
this  passed  a  continnous  flshoy  within  the  limits 
claimed ;  but  left  It  to  them  to  ray,  whether  the 
right  to  that  several  fishery  waa  In  the  pluntiff ; 
and  whether  the  place  where  the  defendants  fished 
was  within  the  limits  claimed.  Held,  that  this  did 
not  amount  to  a  misdirection.  Gabbett  v.  Clanof, 
8  Ir.  L.  Rep.  299,  Q.  B. 

Quiere,  did  the  word  gvrgites  pass  a  several  fish- 
ery within  the  boundaries.  lb. 

The  plaintiff  in  proof  of  his  title,  proved  the 
execution  of  a  lease  to  him  of  the  locus  in  quo  by  a 
corporation ;  which  lease,  to  make  it  valid,  required 
the  consent  of  certain  parties  thereto,  and  recited 
that  such  consent  had  been  obtained.  Held,  that 
auch  was  sufficient  proof  of  its  validity,  without 
proof  of  such  consent,  which  the  jury  might  pre- 
■ume,  evidence  to  the  contrary  not  having  been 
given,  and  the  onuM  probandi  lying  on  the  party 
who  asserted  the  invalidity  of  the  instrument  lb. 

A  /tat  for  a  lease  of  the  fishery,  granted  by 
Queen  Elizabeth,  with  proof  of  payment  of  rent 
under  the  lease,  Held  to  be  sufficient  evidence  to 
presume  a  seisin  in  the  crown,  without  proof  of 
enrolment  of  this  lease.  The  want  of  enrolment  is 
an  objection  to  the  validity  of  the  lease,  not  to  its 
admissibility  aa  evidence.  Jb. 

Held  that  an  inquisition  taken  in  1614,  was  suf- 
ficient evidence,  as  a  matter  of  reputation  of  the 
existence  of  a  certain  place,  without  proof  of  the 
commission  on  which  it  was  grounded.  lb. 

In  an  action  of  trespass  on  the  case,  the  plaintiff 
declared  Utat  he  was  possessed  of  a  certain  messuage, 
by  reason  whereof  he  ought  to  have  benefit  of  tur- 
bary in  a  certain  common  j  and  in  proof  of  that 
right,  relied  on  a  lease  demising  to  him  certain 
lands,  together  with  benefit  of  turbary  in  a  haa 
ooDvndant  to  the  demiaed  premisei  In  common  with 


the  other  tenants  of  the  leosor.  Held,  that  tkm 
was  no  variance  between  the  right  claimed  ia  lha 
declaration,  and  that  which  paned  by  the  Icmb. 
MttcalJ  V.  Jiorke,  6  Ir.  L.  Rep.  187,  Q.  B. 

Qutere,  does  a  grant  amount  to  a  grant  of  tm- 
mon  appendant  or  apportmant.  /k 

CMm,  S  O.  1,  c.  1!  «.  14^  15.]-.Wbra,oatbe 
trial  of  an  action  far  trmputt  at  which  the  defim- 
dant  did  not  appear,  aome  evidanee  was  girea  that 
the  defendant  asserted  title  to  tba  picmises  tt  A» 
time  of  the  trespass,  and  the  plaintiff  took  a  fcrdtet 
for  nominal  damagea.  The  judge  refoaed  to  etr- 
tify  under  the  2  G.  I,  c.  11,  ss.  14  ft  15.  JUbis- 
neU  V,  M'Donnelly  3  Ir.  L.  Rep.  182.  C.  P. 

This  is  not  a  question  for  the  court,  bat  for  tHc 
judge  at  ninpriut.  lb* 

The  2  G.  1,  c.  U,  s.  15,  comprieea  bat  two  spe- 
cies of  action — assault  and  battery,  and  trctpaat 
qu.  cL  fr.  In  an  action  of  trespass,  brooglit 
plaintiff  against  the  defendant,  for  driving  a  coacfa 
against  one  upon  which  the  plaintiff  was  ridii^, 
by  reason  of  which  he  was  thrown  to  the  grouod, 
and  broke  bis  1^;  the  jury  having  found  for  the 
plaintiff  with  6d.  damage^  and  6d.  mmCb  ;  and  Ik 
judge  having  refined  to  certify  that  the  treqna 
was  voluntary  and  malidoaB.  Held,  that  tbi 
plaintiff  was  entitled  to  the  fall  costa  of  the  nit 
Spear  v.  CKmpman,  8  Ir.  L.  Rep.  461,  Ei.  CL 
S.  C  A.,  27^  Ex. 


II.  TaxspASS  roa  Mbbir  RATsa. 

In  an  action  of  trespass  for  mesne  profits,  ia 
which  the  general  issue  only  is  pleaded^  tin  jn^ 
ment  in  ejectment  ia  conclasive  evideooe  tiC  the 
plaintiff's  title,  whether  that  judgnnt  hu  been 
obtained  on  vndict,  or  by  default,  itnutnuy  v. 
Noian,  2  Ir.  L.  Rep.  96,  Ex. 

In  trespass  for  mesoe  profito,  whm  tbcn  vis  a 
plea  of  the  general  issoe,  two  pleai  of  liBcnaa  Unt- 
mentum,'  and  a  plea  of  nu  property  in  the  fduntiC 
the  court  will  order  the  latter  to  be  taltcn  off  the 
file,  on  the  ground  that  It  is  an  aoneoesaary  pha. 
Jack  V.  Swiji,  3  Ir.  L.  Rep.  7,  Q.  B. 

Semble — The  plea  of  no  property,  coadodii^  to 
the  country,  to  a  dedaratioD  In  treapaaa  for  mmi 
profits,  is  a  bad  plea.  lb. 

Where  a  defendant  In  ejectment,  peadiaglkt 
proceedings,  entered  into  an  agreement  BabseqaeBi 
to  the  service  of  ejectment,  with  the  i^cnt  of  ibe 
lessor  of  the  plaintiff,  to  give  a  oooeent  Ibr  judc. 
ment,  with  a  stay  of  execution,  and  that  he  iboiud 
have  the  crops.  Held,  in  an  action  of  trespaMfcr 
mesne  rates,  that  this  agreonent  did  not  predade 
the  plaintiff  from  recovering  nominal  daouga  ftr 
the  trespass,  antecedent  to  tlie  dote  of  the  apw. 
ment.    Baldwin  v.  Irvine,  I  !r.  .Tur.  215,  Ex. 

fffu^e.]— When  an  action  of  trespaii  for 
mesoe  rates  is  bn»agiit  against  a  party,  «!h>  let 
jtt^mantin  ^ectment  go  bv  default,  an  sueaed  or 
eaamined  oopy  of  tba  aiBdavit  of  tbe  serrin  of 
the  qeotment,  ia  aoffideot  ovidaneeoC  tbe  fMof 
aooh  Bwieoi  la  the  aotioa  for  naaoe  pnAu*  ^* 
atrong  v.  JVerfois,  2  Ir.  L.  Rep.  06,  Ex.;  aad  m 
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ce^  Earl  of  LutowtU  t.  Grmu,  3  Ir.  L.  Rep. 
05,  Ex. 

— ♦ — 

TROVER. 

A*essel  beIongingtoaDuiaberofpflrtownerB,waB 
n-dbly  taken  by  the  minority  out  of  the  posveuion 
f  the  majority,  and  Bent  by  the  former  upon  fureigo 
oyages,  on  one  of  which  it  was  ultimately  lost 
ield,  that  trover  coald  not  be  maintained.  One 
Etoant  in  common  of  a  chattel,  cannot  maintain 
rover  for  it  against  bia  co-tenant  while  the  right 
f  recaption  remains ;  but  wh«i  that  right  has  been 
Mt  an  end  to  by  the  act  of  the  oo-teoant,  an  actioo 
if  trover  liei^  Knight  v,  Cgaletj  1  Ir.  L.  Rep. 
>8,  Ex. 

Dam^vs.'] — If  an  agreement  be  made  concerning 
Ipods,  and  ill  fraud  of  that  agreement  the  goods 
De  taken  possesion  of,  it  is  a  conversion,  and  the 
ralue  of  the  property  being  the  amount  to  be  re- 
covered, where  the  property  converted  was  bills 
af  exchange,  the  jury  were  directed  to  iuclude  iu 
the  damages  the  interest  then  due.  M'Knver  v. 
JtKainim.  D.  &  0. 80,  N.  P.  [Per  Brady,  C.B.] 

In  an  action  of  trover  for  a  pidd  bill  of  exchange, 
the  owner  hi  entitled  to  substantial  damages.  Dunne 
T.  Tkorpw,  Bl.  D.  &  0. 128,  N.P.  [Per  Pigot,  C.B.] 

— ♦ — 

TRUSTEES-^  JuDOKBMT.  (AsaiaiiMBifT.) 
— ♦ — 

TURBARY— 5w  TassPAsa.  (Etidehcs.) 

Cuttingjor  aeUs.]-^  De  Bmgko  v.  Gabbsti, 
1  Ir.  Jar.  ^6.  Q.  B. 

— ¥— 
UNDERTAKING. 
To  give  material  mk^mcv.]— <S!w  PaAcnca. 

MOTIOK  TO  CUAMOE  VfKUS. 

UNION— (Act  or) 
The  court  will  not  permit  a  plea,  calling  in  ques- 
tion the  power  of  the  Imperial  Parliament  to  bind 
Ireland,  to  be  argued ;  but  will  direct  it  to  be  taken 
off  the  file,  though  uo  motion  for  that  purpose  has 
been  made  by  the  <H>posite  party.  OarAe  v.  £eUy, 
1  Ir.  Jnr*  294|  C*  P* 

— 4 — 

USE  AND  OCCUPATiON-.&«  Assumpsit. 
— 4— 

VARIANCE — See  difpbbent  Actxohs.  Plead- 
ing. Pkacticb. 

♦ 

VENDOR  AND  PURCHASER—^  Deeds, 
JoDoiniiTa.  (PnioBiTiKe.) 
— ^ — 

VENIRE  DE  NOVO—S^  Peactice. 
♦ 

VENUE-^  Plsadwo.  Peactice. 
— 4 — 


VERDICT— ifM  Pbactice. 
Aider  6y  Verdict.'] — The  case  of  Sweetapple  v. 
Jeue,  (2  N.  &  M.  36  ;  S.  C.  5  B.  &  Ad.  31X  shows, 
the  unanimous  opinion  of  the  twelve  Judges  in  Eng- 
land to  have  been,  that  the  court  will  presume  only 
such  drcunutanoes  ai  it  was  essentially  necessary 
for  the  plaintiff  to  have  proved,  to  support  his  de- 
claration ;  that  after  verdict  we  cannot  presume 
that  anything  not  in  the  declaration,  or  necessarily 
to  be  inferred  therefrom,  was  proved  at  the  triaL 
Barry  v.  Cambie,  6  Ir.  L.  Rep.  57,  Ex.  Ch. 

— ♦ — 

WARRANT  OF  ATTORNEY— Prac- 
tice.  (JtJOOHBirT.)  Stamp. 

Entering  Judgment^ — The  court  allowed  judg- 
ment to  be  entered  upon  an  old  bond  and  warrant, 
which  had  been  executed  to  the  obligee,  as  a  se- 
curity against  a  judgment  entered  on  another  bond, 
in  which  he  was  a  surety  for  the  obligor,  that  it 
might  be  assigned  as  counter  security  to  the  pur- 
chaser of  certain  lands  of  the  obligee.  ObnnWs 
V.  Bateeon,  3  Ir.  L.  liep.  365,  C.  P. 

Where  the  warrant  of  attorney  was  joint,  the 
court  would  not  allow  the  obligee  to  enter  judgment 
against  the  surviving  obligor,  though  the  (wigor 
who  liad  died  was  a  minor  when  he  executed  the 
bond  and  warrant  Anonytnouet  1  Ir.  Im  Rep.  36* 
CP. 

Upon  a  motion  to  enter  up  judgment  agaiiutone 
of  three  obligors  in  a  bond,  it  appeared  that  the  bond 
was  in  terms  joint  and  several,  and  the  warrant  wati  to 
confess  a  "judgment  or  judgments,  &&,"  on  a  de- 
claration or  declarations but  in  otlier  respects 
purported  to  be  joint.  Held,  that  from  the  terms 
of  the  warrant,  it  might  be  inferred  that  the  par- 
ties had  several  judgments  in  their  contemplation, 
as  well  as  a  joint  judgment ;  and  leave  was  ^vea 
to  enter  up  a  separate  judgment.  Wallace  v.  Rue- 
eeil,  2  Ir.  L.  Rep.  15,  Q.  6. 

Judgment  caunot  be  entered  upon  a  joint  bond 
and  warrant,  a^unst  the  survivor  of  two  obligors  i 
but  the  party  will  be  left  to  hii  action  on  the  bond. 
Coleman  v.  Cbir,  2  Ir.  L.  Rep.  16,  Q.  B. 

A  motion  on  behalf  of  the  wife  to  enter  up  judg- 
ment in  the  names  of  the  trustees  of  a  marriage 
settlement,  upon  a  bond  and  warrant  of  the  hus- 
band's, passed  for  the  amount  of  the  wife's  pro- 
perty ;  and  it  appeared  that  the  trustees  refused  to 
enter  judgment ;  that  one  of  them  had  issued  an 
attachment  against  the  obligor's  goods,  and  that  the 
sum  secured  on  the  bond  would  I>e  lost ;  but  the 
trustees  had  not  received  specific  notice  of  this 
motion.  The  application  was  refused.  Canqntm 
v.  Campiofh  2  Ir.  L.  Rep.  13,  Q.  B. 

The  Court  of  Exchequer  will  allow  judgment  to 
be  entered  on  a  Kerry  hood,  at  the  suit  of  the  ex- 
ecutor of  the  obligee.  Adame  v.  Hoiuton,  S  Ir.  L. 
Rep.  241,  Ex. 

Judgment  will  not  be  entered  on  a  bond  and 
warrant  more  than  twenty  years  old,  on  a  general 
allegation  interest  having  been  paid  within  that 
time.  The  affidavit  should  state  by  whom  interest 
was  paid.    Creed  v.  Creeds  3  Ir.  L.  Rep.  61,  CP. 

Judgment  was  not  entered  on  a  hmd  against  the 
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mrviving  obligor,  the  bond  being  lost,  and  the  ternw 
of  the  warrant  b^ng  only  to  enter  up  "  one  or  more 
judgmenta  on  a  dedaretion  to  be  filed."  Barrit  v. 
Young,  3  Ir.  L.  Rep.  377,  C.  P. 

Semble— That  a  warrant  of  attorney  for  a  judg- 
ment in  debt  for  money  had  and  received,  does  not 
an^orise  the  entering  of  judgment  in  debt  upon  a 
bond.    Otway  v.  7^nfi«,  3  Ir.  L.  Rep.  540,  Ex. 

The  court  will  not  allow  judgment  to  be  entered 
on  a  warrant  of  attorney  redting  a  bond  collateral 
therewith,  where  in  fact,  no  bond  had  been  exeomed . 
Connor  v.  Connor,  4  Ir.  L.  Rep.  31^  Ex. 

The  court  on  the  application  of  the  cestui  que 
trwtU  permitted  judgment  to  be  entered  on  a  hood 
and  warrant  of  attorney,  executed  to  the  obligee  aa 
a  trustee,  no  payment  having  been  made  on  foot 
thereof  to  the  latter.  7Vrr«tf  v.  MagiUt  5  Ir.  L. 
Rep.  98.  C.  P. 

The  court  refbnd  to  entw  a  judgment  against 
the  survivor  of  two  obligors,  in  a  joint  and  several 
bond,  when  the  warmnt  was  to  enter  up  "  a  judg- 
ment on  one  or  more  declaration  or  declarations, 
to  be  filed  against  us."  Magee  v.  MagiU,  5  Ir.  L. 
Rep.  186,  CP. 

The  court  will  not  allow  judgment  to  be  entered 
up,  without  the  production  and  filing  of  the  war- 
rant of  attorney,  as  required  by  the  89th  general 
rule*  though  it  was  sworn  in  an  uncontradicted 
affidavit,  to  have  been  executed,  and  to  be  in  the 
possession  of  a  third  party,  from  whom  it  could  not 
be  obtained.  M'Ewen  v.  Earl  ofCharUo^  6  Ir. 
L.  Rep.  144,  C.  P. 

A  bond  and  warrant  hariug  been  executed  by  a 
father  and  son,  on  the  marriaga  of  the  latter,  to 
Mcure  to  the  wife  a  snm  exceeding  the  amoani  of 
her  fortune,  in  the  evmt  of  the  bankruptcy  or  in- 
•olvency  of  the  obligors,  or  either  of  them ;  and  the 
aon  having  committed  what  was  contended  to  be  an 
act  of  bankruptcy,  the  court  granted  an  absolute 
order  to  enter  judgment  against  tlie  father  alone, 
notwithstanding  that  the  bond  and  warrant  tiad  been 
executed  nineteen  years  since,  on  the  suggestion  by 
counsel  of  an  apprehension  that  the  available  pro- 
perty of  the  father  might  be  conveyed  away  before 
a  conditional  order  could  be  made  absolute.  iKm- 
Mdy  V.  Dovii,  6  Ir.  L.  Rep.  1 13,  C.  P. 

Operate  judgments  cannot  be  entered  on  a  joint 
and  several  bond,  where  the  warrant  authorises  only 
one  declaration  to  be  filed.  ^neiiMnow,  8  Ir.  L. 
Ren.  IS,  Q.  B. 

Judgment  eannot  be  entered  against  two  nirvivinff 
obligors,  on  a  joint  bond  executed  bv  three,  with 
warrant  autberuing  an  appearance  for  us,  to  con- 
fess one  or  more  judgments,  on  one  or  more  decla- 
rations to  be  filed  against  usJ*  Stan^ld  v.  If  t^lKm, 
8  Ir.  L.  Rep.  100,  Ex. 

A  warrant  of  attorney  had  been  executed  by  an 
insolvent,  under  the  provisions  of  the  i  ft  2  G.  4, 
cap.  59,  s.  28,  to  authorise  the  entering  ap  a  jndg* 
mens  agmnst  him.  This  court  allowed  judgment 
to  be  entered  on  that  warrant,  under  an  order  of 
the  insolvent  Court,  though  more  than  twenty  years 
had  etapeed.  CampheU  v.  Htgan,  8  Ir.  L.  Rep. 
191,  Q.  B. 

Judgment  was  entered,  agaioat  the  defendant,  on 
a  buna  by  virtue  of  a  warrant  of  attorn^,  wludi 


bond  and  warrant  were  executed  fay  the  defendant 
to  the  plaintifi,  wbilat  the  fimuer  waa  io  cmtody  oa 
mesne  process  at  the  suit  of  the  latter,  and  wttboat 
the  presence  of  an  attorney.  The  defendant,  hav- 
ing been  subsequently  arrested  on  foot  of  lh«  judg- 
ment, took  the  ben^t  of  the  Insolvent  Acts,  ami 
returned  the  judgment  in  bis  schedule.  Held,  that 
by  returning  the  judgment  in  his  schedule,  Uw  d»- 
fendant  waived  theirregolaiity.  Debtem w,itlhidf 
lIr.L.Rep.236,£x. 

3^4  f«A  e.  106.]— A  memorandon  of  sathlM- 
tion  under  the  18th  section  of  the  S  ft  4  Yie.  e.  10S» 
ordered  to  be  entered  on  a  warrant  of  attorney  filed 
pursuant  to  the  ISth  aeetlon  of  the  aameiWala. 
Dower  v.  i>wi^,  6  Ir.  L.Ref».  IS8,  Ex._ 

Such  an  order  may  be  made  1^  a  ^i^e jo4par 
by  the  court  itself.  lb, 

P.  and  J.  BI.  executed  a  bond  to  the  plaintiff  in 
the  penal  aom  of  £600,  with  warrant  of  attoney  to 
confess  judgment,  the  plaintiff  writing  to  then  the 
followiBg  letter:  Gentlemen,  yoa  have  thin  day 
executeato  me  your  bond,  with  warrant  of  attor. 
ney,  for  eoofeaung  judgment,  in  tbo  paoal  sum  of 
£&0O,  now,  I  hereby  decllre  that  aach  bond,  and 
any  judgment  to  be  entered  tbmnpon,  has  been 
pused  to  me  aa  a  collateral  aecurity  only  for  sdj 
overdue  bills  which  I  may  bereaftw  diseonnt  for 
you,  and  for  no  other  object."  Separate  judgments 
were  entered  on  this  bond  within  tweoty-ooe  days 
of  its  execution,  but  the  warrant  was  not  filed,  oor 
was  the  letter  to  the  defendants  written  upon  the 
same  paper  as  the  warrant.  The  defendants  hiring 
become  bankrupts,  Held,  that  such  judgment  was 
good  against  th^r  assignees,  and  came  witUa  the 
saving  clause  of  the  13th  section  of  the  3  &  4  Vie.  e. 
106.  Cofi^on  v.Jf'^tia^,  10Ir.L.Repba9S,  Ex. 

Semble,  that  the  above  letter  amounted  to  a  de- 
feaaanoe  witUn  the  14th  aeetlon  of  the  statote.  Ik 

Semble,  that  the  provldoiia  of  the  14th  seetiea 
apply  to  warranta  at  attOTney  ooUalarBl  whh  bonds. 

Practict."] — A  warraut  of  attorney,  on  whicb 
judgment  had  been  entered,  was  allowed  to  be  takm 
ofi'the  file  for  the  purpose  of  entering  jodgacot 
thereon  in  England  upon  the  terms  <^  vacating  tbc 
judgment  in  this  country.  WaU  v.  Z^g^ikmnu,  4 
Ir.  L  Rep.  177,  Ex. 

— 4 — 

WARRANTY-^  Annura. 
Whenahorae  wai  pordiasad,  and  after  a moothV 
trial  returned  to  the  vendor  aa  imsoiiDd,  ^tbe  bone 

being  warranted,)  but  is  not  received  by  bim.  Hdd 
not  sufficient  to  rescind  the  contract.  Cr^pt  r. 
Smith,  3  Ir.  L.  Rep.  277,  Q.  B. 

Tbe  declaration  stated  that  in  eoo^deralioa  tbit 
the  plaintiff,  at  the  request  of  the  defendant,  had  tbea 
and  there  bought  a  horse  of  him,  he  then  and  there 
promised  that  tbe  horse  waa  sound.  Held  good  on 
special  demurrer,  for  that  the  aale  and  warraaiy 
were  coutemporaneoos,  and  the  atatenMol  in  tl» 
declaration  waa  not  an  averment  of  a  aala  beia|  bad 
before  the  promise  was  made.  Sa^flk*  v.  Manvm, 
101r.L.Rep.S13»Q.B. 
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WASTE. 

CMtting  Seg.'] — WbeD  waste,  we  De  Bur^  t. 
GMttttl  Ir.  Jur.  276,  Q.  B. 

—4 — 

WEIGH-MASTER. 

Id  1847)  tfae  mayor  and  aldermen  of  the  dty  of 
Limerick  **iiomiDBted  sod  appointed  under  hand 
anil  seal  Alderman  John  Verekw,  and  the  Hon.  C. 
S.  Vereker  to  be  joint  w^gh  masters  of  said  dty." 
joba  Vereker  being  then  mayor  of  the  dty,  and  the 
Hon.  C.S.  Verier  an  infant;  it  was  admitted  that 
tbe  former  tock  the  oath  required  by  the  statute,  and 
filled  tbe  otfioe  notil  his  death  in  1840,  and  that  the 
tolb  were  in  the  corporation  of  tbe  dty.  Held,  that 
Doder  the  4  Anne^  c.  14,  the  appointment  was  in  the 
myoTj  and  that  the  oBtoe  of  mayor  and  wdgh-mos- 
ter  were  not  incompatible.  Himan  t.  Kmwer,  10 
Ir.  L.  Rep.  64,  Ex. 

Held,  that  under  the  third  secUon  of  the  above 
statute,  requiring  that  *•  there  shall  be  appointed  in 
every  dty  one  honest  and  discreet  person  who  shall 
be  weigh-master,'*  an  appointment  of  an  infant  or 
of  two  persons  to  the  oflBce  is  invalid,  and  that 
therefore  the  title  of  the  Hon.  C.  S.  V.  determined 
on  the  dentb  of  J.  V.  in  1840.  76. 

Queere,  would  a  quo  warranto  information,  at  the 
relation  of  the  plaintiff,  have  been  maintainable  for 
the  oflSce  in  quesdon  within  the  statutes  19  Geo.  2, 
c.  12,  and  98  Geo.  8,  c.  2.  lb. 

— ♦ — 

WEIRS— ^  Cbimihal  Ljlw.  (Nouaiicb.) 
♦ 

WILL. 

Coniti-wtion,'] — The  testator  devised  all  his  pro- 
perties to  his  daughter  for  her  life,  **  and  in  case 
the  died  without  uuue,"  then  to  his  tiiree  nieces, 
daughters  of  bis  sister,  "  and  in  case  any  of  them 
■iiould  die,  the  said  properties  to  revert  to  the  sur- 
viTDTf  or  sarvivOT  of  thiem,  and  in  cose  the  three 
iboold  die"  then  to  any  other  child  bis  said  suter 
ifcoald  hav^  and  then  iMqueathed  the  above  proper- 
ties  to  the  issue  of  his  daughter,  **  and  in  case  she 
has  more  than  one  child  to  go  share  and  share  among 
tbem,  and  in  case  all  her  issue  should  die  tbe  said 
properties  to  revert  m  above  between  his  nieoe^ 
ileld,  that  the  nieces  took  under  this  will  as  teoanu 
in  common  and  not  as  joint-tenants.  ScuUv  v. 
O'Brien,  I  Ir.  L.  Rep.  287,  Q.  B. 

R.  assignee  of  a  lease  for  three  lives  devised  tbe 
lands  to  trustees  for  his  wife  for  life,  remainders 
over  for  the  whole  of  his  interest.  Held,  that  the 
wife  was  assignee  for  her  life  of  tbe  testator's  entire 
interest.  MauHaeli  v.  RumUt  2  Ir.  L.  Rep.  905^  Ex. 

Tbe  testator  after  devising  an  annuity  to  his  wife 
charged  on  part  of  his  real  estate,  devised  a  portion 
of  that  estate  together  with  the  other  parts  of  his 
real  estate  to  W.  T.  and  Us  heira,  "butifW.  T. 
shall  die  in  tbe  lifetime  of  my  wife  or  afterwarda 
without  iasue  or  heirs  male  lawfully  begotten,  living 
at  his  death,  or  if  living  who  shall  happen  to  die 
before  they  attain  twenty<one ;  then  I  devise  my 
estate  and  interest  thereon  to  P.  T.  and  his  hdrs, 
and  further  after  my  wife's  death  I  devise  to  the  said 
P •  T.  and  Ids  heira  my  fee>aimple  estate  in  A.  and 
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my  free-bold  property  in  B.,  but  if  P.  T.  shall  die 
without  hdrs  male  lawfully  begotten  in  the  lifetime 
of  W.  T.,  then  I  devise  such  my  estates  so  devised 
to  P.  T.,  to  W.  T.  and  hu  heirs,  and  if  W.  T.  shall 
die  without  such  heirs  as  herdn  already  mentioned, 
then  after  the  death  of  the  survivors  of  them  I  devise 
my  said  estates  to  my  sisters  S.  end  A.  F.  and  their 
hdrs.  Held,  that  W.  T.  and  P.  T.  in  the  original 
devises  to  them,  took  estates  in  fee  or  quad  fee  sub- 
ject to  an  executory  devise  over.  Held  W.  T.  hav- 
ing died  in  tbe  lifetime  of  P.  T.  without  leaving  issue 
male,  P.  T.  totik  in  the  estates  devised  to  W.  T.  an 
estate  in  fee  or  quad  in  fee  si^ect  to  an  executory 
devise  over.  Held,  that  S.  T.  having  survived  A. 
T.  who  died  in  the  lifetime  of  P.  T.  unmarried  and 
without  issue,  the  said  S.  T.  tiook  In  all  tbe  premises 
devised,  an  estate  in  fee  or  quad  fee  by  way  of  exe- 
cutory devise.  TMatf  v.  TUdaUf  2  Ir.  L.  Rep.  41, 
Q,B. 

The  testators  bdng  seized  in  fee  of  certain  free- 
hold premises,  devised  same  to  trustees  thdr  hdrs, 
Ac,  "  upon  trust  to  receive  and  take  the  rents,  Ac, 
thereof,  and  pay  and  apply  the  same  unto  my  dear 
Marianne  for  her  own  sole  and  separate  use,  not- 
withstanding any  future  husband  she  may  marry, 
and  that  her  receipt  only  to  my  trustees  shall  be  good 
and  effectual  disdio^es  from  time  to  time  for  the 
same  and  from  and  immediately  after  the  deoease  of 
my  said  dear  wife,  in  trust  for  such  person  or  per- 
sons, and  in  such  manner  and  form  as  my  dear  wife 
shall  by  any  deed  or  will  duly  executed  and  attested* 
give,  direct  and  appdnt  the  sam^  and  I  ^v^  de- 
vise and  bequeath  unto  my  said  dear  wife  all  and 
singular  my  goods,  chattels,  mon^s,  ddrts,  to  me 
owing,  moneys  in  the  funds  and  effects  and  property 
of  what  nature  or  kind  soever,  the  same  be  for  her 
own  sole  and  absolute  use  for  ever,"  and  he  appointed 
his  wife  sole  executrix.  Held,  that  under  the  dause 
of  the  wit!  which  terminates  with  the  words  **  direct 
and  appoint  the  sami^"  tlw  testator's  wife  took  in 
the  freehold  premises  thereby  devised  to  her  an  estate 
for  her  life  only,  with  a  power  of  appointment  by 
any  deed  or  will  duly  executed  and  attested,  sup- 
podng  such  estate  to  be  legal  and  not  equitable. 
Held  also,  that  under  the  clause  of  the  sud  will 
com  mendng  with  the  words  **  and  I  give  devise  and 
bequeath  unto  my  said  dear  wif^*  dw  took  an  estate 
in  fee-dmpl«in  add  freehold  premise*  oontli^nt 
upon  her  not  executing  the  power  of  appdntmeot 
given  to  her  by  said  will,  and  suroodng  sueh  estate 
to  be  l^pd  and  not  eqtutable.  Sowyer  v.  .Stair,  2 
Ir.  L.  Rep.  149,  ^  B. 

The  testator  having  two  sons  Robert  and  Marcos 
devised  as  follows  **  1  leave  and  bequeath  to  my  aaid 
son  Robert  during  the  term  of  his  natural  lifo,  all 
my  estate  right  title  and  interest  of  and  to  tbe  lands 
of  C,  Ac,  and  in  case  my  son  Rottert  shall  marry 
with  the  consent  of  his  mother  (if  living,)  then  I 
devise  the  same  to  any  issue  he  may  happen  to  have 
by  his  wife,  in  sndi  manner  as  he  shall  by  deed  or 
will  direct,  limit,  oriqipol..t;  and  for  want  of  such 
appdntment  to  go  equidly  amrag  them  shore  and 
share  aiik^  but  in  case  my  eon  Robert  shall  dta 
without  issue  then  and  In  that  case  it  is  my  will  that 
the  odd  lands  of  C.  Ac.  shall  go  to  my  son  Harcna 
his  hairs  and  assigns  for  ever.**    HeM,  that  Robert 
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took  ao  eaute  tail  with  ■  vested  remainder  in  fee  to 
Marcos.  Martin  v.  M^Oautkmdt  4  Ir.  L.  Rep. 
840,  C.  P. 

Held*  that  aa  estate  in  remainder,  afto*  an  eatate 
tul  Id  poasesiioii,  was  bound  b;  a  judgment,  though 
the  iam«  never  came  Into  powesaion  of  the  oona- 
ior.  ib, 

A  teetatof  having  several  children,  bequeathed  to 
fab  daughter,  M.  G.,  £1000,  to  be  paid  by  instal- 
ment* of  £100 annum,  out  of  the  farms  and 
lands  of  B*  and  F.,  held  by  lease  for  three  lives ; 
which  lands  of  B.  and  F.,  testator  willed  and  be- 
queathed unto  his  son  E.  F.,  subject  to  the  pay- 
ment of  the  above  £1000,  as  before  recited,  to  his 
daughter  M.  G.  After  devising  and  bequeathing 
the  residue  of  his  real  and  personal  eatate  to  and 
among  his  other  children,  the  testator  concluded 
his  will  with  the  following  clause  :  *'  f  will,  that  in 
case  of  any  of  my  children  not  having  lawful  issue 
at  the  time  of  his  or  her  death,  that  anything  I 
will  to  them,  ihould  go,  share  and  share  alike, 
anoDg  my  soni  and  danghtem."  Held,  that  E.  G. 
toc^  an  absolute  eatate  quasi  in  fee,  with  an  exe- 
cutory devise  over  to  bis  brothers  and  ristera,  in 
the  event  of  his  dying  without  issue,  living  at  the 
time  of  his  death.  On»r»  v.  Sunan,  5  Ir.  i«  Rep. 
609,  Ex. 

£.  G.  died  without  issue.  Held,  that  the  limi- 
tation over  to  the  testator's  sons  and  daughters  ex- 
tended to  all  of  them,  giving  tbein,  in  the  contin- 
gency provided  for,  the  absolute  interest  in  the 
lands  of  B.  and  F^  and  was  not  restricted  to  such 
of  them  only  aa  were  living  at  the  death  of  E.  G. 
lb. 

Devis^  In  case  my  wife  should  be  now,  or  at 
the  time  of  my  death,  pregnant,  I  leave  and  be- 
queath my  said  estate  to  the  said  daughter,  and  my 
daughters  M.  and  A.,  share  and  share  alike,  sub- 
ject, &C.  J  and  my  will  is,  that  if  any  of  my  aaid 
daughters,  or  all  of  them,  should  die  without  issue 
male^  then,  and  in  that  case  I  bequeath  all  my  said 
estate  to  my  brother  A.  N.  for  life."  The  will 
coucluded  thus — **  And  in  case  all  or  any  of  my 
daughters  should  leave  male  issue,  my  wiU  is,  that 
such  issue  should  inherit  my  said  estate  acctwding 
to  priority  of  birth — the  eldest  son  of  my  eldest 
daughter  to  succeed  first ;  the  issue  male  of  my 
eldest  daughter  to  be  preferred  to  the  issue  of  the 
younger — and  failing  male  issue  from  any  of  my 
daughters,  then  to  my  brother  A.  aforesaid.'*  No 
child  having  been  afterwards  boru — Held,  that  the 
daughter  VL  and  A.  took  ao  estate  in  tail  male,  as 
tenants  in  common,  with  cross-remainders  by  im- 
plication {  and  that,  by  the  last  clause  of  the  wUl, 
tbere  was  not  ao  intention  sufficiently  indicated 
that  the  issue  male  should  take  as  purohasers. 
Nim  v,Slak0,  6  Ir.  L.  Hep.  325,  Q.  B. 

Semble,  if  the  issue  of  the  daughtera  took  by 
purchase,  an  ultimate  remainder  in  tail  would  vest 
in  each  daughter  expectant  on  the  determination  of 
the  estates  tail  to  the  first  and  other  sons.  lb. 

A.,  by  will  of  September,  1802,  devised  the 
lauds  of  iL,  C.  and  P.  to  trustees,  to  the  use  of  his 


son  H.,  for  life,  remainds'  to  the  trustees  to  pre- 
serve contingent  remainders;  remainder  from  tbc 
death  of  H.,  to  other  trustees,  for  a  term  of  500 
years,  to  raise  portions  for  the  younger  children  of 
H.,  and  subject  thereto ;  remainder  to  the  first  aod 
other  sons  of  H.  in  tail  male ;  remainder  to  U.  ftr 
life  1  remainder  to  the  first  and  other  sons  of  H, 
in  tail  male ;  remainder  to  the  testator's  dsubtcn 
in  fee.  The  will  contained  a  jointurii^  ana  leas- 
ing power  to  each  devisee,  when  in  the  eajo^mait 
of  the  lands ;  and  a  power  was  given  to  n«fa,  ex- 
cept H.,  to  charge  £^000  for  younger  ehildno. 
The  testator,  subsequently  to  the  execodoo  of  tUi 
will,  married  a  second  wife,  and  upon  tkti  Bar- 
riage  vested  the  lands  of  K.  and  P.  in  tnstees,  to 
secure  her  jointure ;  and  by  a  codicil  execoted  s(- 
ter  this  marriage,  he  revoked  any  former  bcqoot 
or  devise  he  had  made  to  H.,  and  then  deriaed 
the  lands  of  K.  and  P.  to  H.  for  life,  sutjeet  to  tbs 
jointure  settled  on  testator^s  wife;  remaiodsr  to 
trustees  to  preserve  contingent  remainders  to  ths 
first  and  other  sons  of  H.,  in  tail  %  remainder  to 
M.  in  fee  t  and  be  directed  tliat  this  and 
Other  oodidl,  should  be  takwi  and  annexed  to,  asd 
form  part  his  will.  Held,  that  the  term  of  fivt 
hundred  years,  created  by  the  will  of  1802,  was  not 
a  subsisting  term.  JJafy  v.  Dafy,  9  Jr.  L.  Rep. 
303,  Q.  B.    [Perrin,  J.,  tOttentiente,'] 

A.  seized  of  the  reversion  in  fee^  devised  it  to 
his  nephew,  **  in  as  full  a  manner  as  be  could  odd- 
vey  it"  to  be  enjoyed  by  his  heir  and  his  hnrs  male 
for  ever.    Held  that  B.  took  an  estate  in  tail  tuk. 
Boctu  v.  CfBrieih  1  Ir.  Jar.  156,  Ex.  Cb. 


WITNESS. 
Commiition  to  Muniiw.] — S»e  EnDasca. 
— f — 

WORK  AND  LABOUR— 5^  Sxbvaxt  a» 
Mastkb.  AasoMruT. 


WRIT. 

AnitlMuit.'] — To  indues  the  ooort  to  grant  a  writ 
of  assistance  to  effect  serte  of  a  aunoMas  in  flfao. 
meot,  it  must  be  shown  to  tfa*  ooort  that  thm  ii 
actual  danger  in  attempting  the  aerviee.  Jbkrv. 

BJeetort  10  Ir.  L.  Rep.  78,  Ex. 

0/  Cttpiai.2 — See  Exxcurioir.  Abxxst. 


Of  Ca,  3tt.y-:S»e  Exbcotioh. 

Of  Ei^t."] — See  ExECtmoN. 

Of  RMtihitiom.']~~See  Ejccthmt. 

TUTIOH. 


Bxsn- 
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p.  118,  Dalyy.KelhyJor  S  fr.  L.  Rep.  fi99,  nad 
4  It.  U  Rep.  I€,  C.  F. 

1S4,  Amtmymew,  BL  D.  &  O.,  >r  805,  readWJ, 

109,  AvAim  r.  Cooke,  BL  D.  ft  O.Jbr  48  r«w{4. 
94,  After  Burke  CMHuy,  6  Ir.  L.  Rep.  muf 
204,  C.  P. 

41.  106,ybr.5rMi»r.£onfPoiMM2y^rfA^ 
V.  Lord  Ponmnbg,  7  Ir.  L.  Rep.  432,  B. 

1.  Bryrn  r.  dsmpi*^  7  Ir.  L.  Re^  408,  Q.  B., 
r«ad  fynw  v.  C<nM>6«tf. 

93,  Surriff  V.  6  Ir.  L.  Rep,>»r  396 

rM(<  296. 

104,  Crawford  t.  Jf'i^oiiM^  4  Ir.  L.  Rea,  Ar 

194  read  104 

67,  /n  M  Balw,  I  Ir.  L.  Rep,>r  238  read  283. 

70,  i>am«  V.  J3<r^  BL  O.  ft  O.Jhr  180  rMH^  I6a 

i7o«  V.  M*^an,  BL  D.  ft  0.,>r  206  notf  205. 

14%  ftr  ArmHra^  v.  JVbfaiij  fwii  Amutrong  t. 
iVbrton. 

67,  ^rcftftiiA^  ofDuiUn  v.  £b(oii,  i&r  1  Ir.  L. 
Rep.  168,  read  3  fr.  L.  Rep.  168. 

59,  Pordel  v.  ^wtor,  3  Ir.  L.  Rep  347,  Ex., 
rtad  Voidel  v.  Bjector. 

33,  before  1  Ir.  Jar.  286,  read  Oruhb  t.  mna. 

43,  Bye^n  y.  M*Maeter,  6  Ir.  L.  Rep.y&r  106, 
nod  195. 

127,  Bef.Y.M'adloH,Jiir8,read9lt.L.  Rep.S7. 

127,  Reg.  Yjf'Naghten,/br  6,  read  9  Ir.  L.  Rep. 

127,  Beg,  V.  JforoR,  for  8,  riw^  9  Ir.  L.  Rep. 

104,  AAar  Anoi^moue,  BL  D.  ft  O.  183,  C  P. 
read  S.  C.  SadUer  v.  O'frim,  9  Ir.  L.  Rep.  88& 
CP. 

41,  £WuA  V.  B^n,  9  Ir.L.  Rep.  Ar  805,  W 

235. 

— 4 — 

ADMINISTRATION. 

A  will  in  which  so  exeoator  was  named,  and  by 
the  Coort  of  Prenwative  administration  to  the  de- 
ceased, as  in  cafe  of  actual  intestacy,  was  granted  to 
one,  and  by  the  same  court  that  administration  was 
sftttwards  rendced,  and  administration  cum 
mmto  oimeMo  granted  to  another.  Held,  that  the 
first  admimstration  vai  T<M&ble  only,  and  not  void. 
Secondly,  that  tbe  memo  acts  of  the  first  adminis- 
trator, if  done  in  due  course  of  administratioo,  were 
valid.  And,  thirdly,  that  it  liee  upon  the  party  im- 
peaching those  act!  to  show  that  tlwy  were  not  so 
done.    Semn  v.  Uo^d,  10  Ir.  L.  Rep.  228,  C.  P. 

Qoare,  as  to  the  distinction  between  revocation 
apOD  citation  and  revocation  upon  appeal.  lb. 

Letters  of  administration  to  a  deceased  person 
were,  as  in  ease  of  actual  intestacy,  granted  to  A. 
The  defendant  made  a  bond  fide  payment  to  A.,  tbe 
administrator,  on  account  of  a  debt  due  to  the  de- 
ceased, subsequently,  a  will  made  by  the  deceased, 
and  in  wbioh  no  executor  was  named,  having  been 
produced,  the  letters  of  administration  to  A.  were 
upon  citatioo  revoked,  and  letters  of  administration 
ohh  tefteMSMto  aumemo  were  granted  to  B.  Held, 
in  an  aedon  by  B.  against  the  defendant,  that  the 
payment  on  account  to  A,  the  first  administrator, 
was  vdid,  and  that  B.,  the  second  administrator, 
could  recover  the  balance  only.  Magvmro  v.  i>M- 
fcom,  10  Ir.  L.  Rep.  240,  Q.  B. 


ARREST. 

PrivU^d  Pertont.'] — The  pri^l^  an  offieer 
of  flie  Qiieai*8  Bench  irom  arrest  is  co-extenrive 
with  that  of  an  attorney,  and  where  the  admittanoe 
to  his  house  was  (Obtained,  and  his  arrest  effecoted 
under  Uie  pretence  of  his  bring  wanted  by  A^  his 
asristant  in  the  office,  the  court  irill  not  presume 
the  defiBodant  supposed  he  was  wanted  on  office 
business.   Magratkv.Cocpery  BLD.&0.141,  Q.B. 

Where  a  defendant  in  execution  paid  the  debt  and 
costs,  and  the  plaintiff  refused  to  discharge  him  ex- 
cept on  the  condition  of  his  paying  the  sheriff's  fees. 
Held,  in  an  action  for  malidoasly  detaining  the  cre- 
ditor in  prison,  that  the  condition  was  regular,  the 
defendant  being  liable  to  the  payment  of  the  pound- 
age of  the  sheriff.  Dunne  v.  J%orpe,  BL  D.  &  O. 
128,  N.  P.  [Per  Pteot,  C.  B.]  fSee  Oowper  v. 
Cooid,  S  Jon.  475,  Ex.] 

— f — 

ATTORNEY—^  Soucrob. 

COSTS. 

ZaeAM^-43  Geo.  3,  c.  46, «.  3.]— A  defendant  had 
been  arrested,  and  lodged  in  court  a  sum  of  money, 
in  lieu  of  special  bail,  and  jadgment  had  been  marked 
on  a  verdict  fomid  for  an  amount  less  than  the 
sum  claimed  by  the  plaintiff,  and  the  costs  had 
been  taxed  and  certified.  Held  that  an  application 
by  the  defendant,  under  the  43  G.  3,  c.  46,  s.  3, 
that  he  riioold  be  allowed  the  costs  of  the  trial, 
was  too  late.  Solomon  v.  Pitt,  9  Ir.  L.  Rep.  172, 
Q.B. 

7*ffjmfiiHi.V-Upott  a  motion  in  which  two  counsel 
were  engaged  and  costs  given  generally,  the  taxing- 
officer  utowed  fees  and  briefs  for  one  only,  the  court 
refyised  to  review  the  taxation.  Bacon  v.  Greer, 
BL  D.  ft  O.  188,  Q.  B. 

The  court  has  no  jurisdiction  to  review  a  taxation 

the  Master  undn  tbe  52nd  section  of  tbe  Lands 
Consolidation  Acts,  (8  Vic.  c  18.)  Tennant  v. 
Bonmgh  ofBdfiut,  BL  D.  ft  O.  191.  Q.B. 

The  court  will  not  upon  taxati<m  allov  as  against 
the  unsuccessful  party  mwe  than  the  usual  jury  al- 
lowance, though  an(£  allowance  was  oonsented  to 
by  the  parties.  MoUom  v.  Awn,  BL  D.  ft  0.2S1, 
Q.B. 

In  a  f«M  lam  aotioo  the  court  will  reotndo  the 
officer  from  Uiing  tbe  costs  of  the  defisndant  open 
judgment  as  in  ease  oS  non-suit  Semsde  v.  Chw, 
BLD.  ft  0.232. 

The  court  will  teSa  it  to  their  officer  to  review  his 
taxation  of  fees  allowed  to  a  sheriff,  on  process  to 
compel  appearance  by  a  corporation,  but  reAised 
to  refer  it  to  him  to  review,  on  the  ground  that 
he  only  allowed  three  shillings  to  a  surveyor  and 
engineer  employed  by  plaintiff  to  make  a  plan,  and 
for  which  he  was  paid  £6  6s.  and  £3  3s.  for  bb  at- 
tendance as  a  witness.  Power  v.  Great  Soutiiem 
and  W,  R.  C  BL  D.  &  O.  236,  Ex. 

The  expenses  of  a  witness  to  prove  a  deed  will 
not  be  allowed  when  the  proof  can  be  made  by  a 
person  whose  duty  it  is  to  be  present  at  tbe  tuna 
CocftfrttriM  V.  MoiUfs^  BL  D.  ft  O.  S87,  Ex. 
— ♦ — 
CRIMINAL  LAW. 

/Wofty— 23  ^  24  (;«o.  3  e.  20, «.  2.}~  Unlawfully 
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&ock. 


and  feloDioiuIy  to  carry  away  with  iotent  to  prevent 
the  flour  from  being  taken  to  the  place  of  shipment 
is  ft  felony  vithin  the  23  &  24  Geo.  3  c  20  s.  2, 
notwitfastanding  the  irarties  who  committed  the  of- 
feooe  may  have  had  another  olyeot  alao  in  view  in 
committing  the  offence.  MoioH0y  v.  Powtr,  10  Ir. 
h.  Rep.  538*  Q.  B. 

....  — ♦ — 
.    .      DEBTOR  AND  CREDITOR, 

Compotiiion  billt.'] — In  1844  M.  being  indeb^ 
to  the  plaintiff  in  £46  ids.  dd^gave-h^  in  pay- 
ment a  bill  for  the  amount  drawn  by  one  S.  on  the 
defendant,  and  accepted  by  him  for  the  accommo- 
dation of  M.  When  Uiis  became  due,  M.  paid  £10 
on  account,  and  gave  a  fresh  bill  for  £30 ;  and  in 
April,  1843,  being  then  indebted  to  the  plaintiff  io 
this  latter  bill  then  overdue,  and  in  £6  19s.  .5d.,  the 
balance  of  the  former,  he  entered  ipto.w  .agree- 
ment, whereby  the  plaintiff,  and  others  of  his  cre- 
ditors, agreed  to  accept  a  Wfnprpmtsq  .of  lOs.  in 
Che  jiound,  payable  by  instaiinents,  and  secured  by 
the  joint  notes  of  M.  and  the  defendant;  but  after- 
wards, to  induce  the  plaintiff  to  .sign  the  agn^iifgnt, ' 
,M.  gave  biui  as  seCunty  for  his  entire  demamd)  two 
acceptances  of  tlie  defendant's,  for  £18  and  £19 
178..  id^  respectively;  whereupon  he  signed  the 
agre^meift.  Wlieii  tlie  first  of  these  bills  became 
due,  M.  pai^  £•!  0  on  account  pf  it,  and  subsequently 
Uie. balance  of  that  bill  being  unpaid,  and  the 
meond  tiill  gvcr-due,  gave,  in  payment  of  the  en- 
tire balance  and  interest  ther^pn,  t>ro.freah  aeoep- 
tanoes  of  the  defendant  (who  was  an  acoommOda* 
tign  acceptor  throughout),  one  for  £13  138^  the 
other  for  £14  14s.  Assumpsit  against  the  accep- 
tor upon  this  latter  bilL  Held,  that  the  action 
could  not  be  maintained,  the  bill  bnng  only  afresh 
security  ^ven  to  the  plaindff  on  foot  of  a  trausac* 
tion  which  was  originally  contrary  to  public  po- 
licy. Itaonni  v.  Amutrongt  10  Ir.  L.  Reu. 
291,  Ex.       '  »  *• 


MAGISTRATE. 
-  The  court,  will  not  ^nt  an  order  upon  magis- 
tratea  to  take  informations  against  a  party  charged 
.with  an  oflbnce,  unless  it  appear  that  the  informa- 
tions of  the  parties  applying  were  tendered  to  the 
magistrates  in  writing,  and  the  informations  so 
tendered,  must  be  brought  before  the  Court  where 
the  Application  is  madfc  E*  paUt  Hwtfua.  1  Ir. 
L.  Rep.  892,  Q.  B. 

PRACTICE. 
AfipMrahe«.'\ — Where  an  appearance  is  entered, 
but  no  notice  of  it  served  under  the  lOSrd  General 
Bule,  the  plaintiff  cannot  enter  a  parliamentary  ap- 
^ranoe,  but  may  proceed  upon  that  already  en- 
tered. P%w  V.  Ftatlwift  3  Ir.  L.  Rep.  499,  Q.  B. 
■  HetHng  ntule pr6cevixng».']—'Vhe  affidavit  of  a 
defcndaut  seeking  to  set  aside  proceedings;  on  the 
ground  of  non-service  of  tlie  process,  must  contain 
4i  positive  denial  of  his  having  had  notice  of  the 
■*rit,  and  must  also  state  drcumslances  from  which 
the  court  may  be  satisfied  that  the  process  server 
has  been  either  guilty  of  peijury,  or  been  mistaken. 
JLewU  V.  Hmrjft  6  Ir.  L.  Rep.  218,  Ex. 


Setting  af«ftf/»*'oc«M.3— Service  of  a  writ  tin 
not  be  set  aside  for  want  of  a  dale.  Zsdkvv  aJ. 
miv,  6  Ir,  L,R^  598,  Q.B.  ' 

Where  three  separate  writs  had  iisaed  %sum 
tl^ree  defendants,  and  three  appearancei  hsdlZ 
entered,  it  is  no  ground  of  irregularity  to  joinlS 
defendants  in  one  declaration.  Walker  v  (Wt. 
and  otiiert,  10  Ir.  L.  Rep.  201,  Q,  B.  ' 

Bxde  Jbr  iieN^prM.]— If  proceedings  iniUtwed 
in  a  snpori^r  eoart,  be  removed  to  an  inferiorjor». 
dibtiott,  at  the  instance  of  the  pkuMid;  vA  with  tbe 
defendant's  implied  oonsent,  tbe  deftodui  ciqdo, 
afterwards  enter  a  rule  fur  wm^orot,  is  the  amn 
above.    Tbyibr  v.  Oww^  I  Ir.  Jur.  ^ CP. 

NoiM9  of  Irso/.]— Wliere  there  has  bees  foor  deir 
days  notice  of  countermand  of  trial,  tbe  dtfeodut 
will  not  bo  entitled  to  any  costs  inconei  /r«» 
V.  Afemaghan^  3  Ir.  L.  Rep.  285,  CP. 

New  trial.'] — An  application  to  set  ssde  a  Ter. 
diet,  and  for  a  new  trial,'  bh  the  groaods  of  lar! 
prias,  and  the  disoov^y  of  new  eridac^  nun  Ik 
foiinde'd  on  affidavit.    Ball  r.  Jtuni,  \  [r  Jur 

238,  Q.  B.       ■  .  «r. 

Judgment.] — The  court  will  not  order  wii^ 
tion  to  be  entered  on  record  of  a  jadgDient,Mi 
warrant  of  attorney  of  one  of  the  tmatsB^  tbe  otW 
disclaiming  having  ever  accepted  tbe  tnllt,lDdb^ 
ing  oat  of  the  jurisdiction  and  refanng  to  to. 
Irwin  v.  /rm'n,  3,  Ir.  L.  Rep.  278,  C.  P. 

£rror,  a»$ignment  o^— Where,  on  t  »rii  of 
6rror,  brought  on  ajuogmeat  ioejeaneDt,  which 
had.  been  oommen'ced  in  tbe^  odun^ofO^  theema^ 
assigned  was,  that  before  and  at  tbe  tine  of  the 
tette  of  the  vmir^  and  thence  until  sodittjieriDK 
of  tbe  trial,  the  lands  in  question  were  litDatd  to 
the  county  of  L.,  and  not  in  the  county  of  D.,  vhb- 
out  stating  that  at  the  time  of  the  ejsctmoiilmHuiK 
the  premises  were  in  the  county  of  0.  HeU,  Uat 
this  assignment  of  error  was  insufficient.  Bnmd 
V  RtynOdtt  7  Ir.  L.  Rep.  409,  Q.  B. 

— 
REVENUE. 

Cgrtioraru^udgfnent.]~A  party  it  too  Wit 
tailing  objections  to  a  notice  of  appnl  aAer  btnng 
snbmitted  to  the  jurisdiction  of  Uie  coort,  and  ii|>- 
pearing  on  the  notice. — Where  «  judgment  inKunu 
to  an  acquittal,  and  part  thereof  is  errwieom,  lucii 
part  may  be  rejected  as  surplusage,  and  it  vUl  m 
vitiate  the  judgment.  Rfg.  v.  Cinamk  6  Ir.  I 
Kep.436. 

— ♦ — 

STOCK. 

The  court  wiU  not  substitute  service  oft  condi- 
tional order  to  impound  Mock,  under  tbe  proraioiB 
of  ?  &  4  Vic,  c.  105^  ip.  23,  24,  OD  tbe  eieeaun 
of  a  wilt,  in  .whose  na«w  the  stock  wss  itan&g,  ia 
tbe  jdtvidends.of  which  the  jw^pasat  debcsr  (sbo 
was .  out  of  tbe  jurisdictioa)  bad  a  life  intetM, 
where  it  did  not  appear  that  the  said  eiecston  id 
ever  paid  any  of  the  said  dividends  to  tbe  Mur 
since  bif  interest  therein  had  accroel.-  Gmm 
V.  Artnit,  3  Ir.  L.  Rep.  165,  C.  P.  ' 

Qusare,  is  service  on  the  attoruey,  wko  tnasaof 
the  l^w,  business  of  (he  judgmoit  debtor,  vboimui 
of  the  jurisdiction,  good  service,  /k 
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 T.  Ejector.  7  Ir.  I*.  Rep.  196,  Q.  B.  62 

T^endergart  T.  Lord Glen^l.  Ur  Jur.  69,  C.  P.    ...  135 
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.  «.  Arthnre.  10  Ir.  L.  Rep.  416.  Ex.     „       ...  104 
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